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208.  Proceedings  at  the  Conference  in  the  Savoy,  respecting  a 
Review  of  the  Liturgy  :  13  Charles  11.  a.  d.  1661.  [S  Col- 
lier s  Eccles.  Hist  871.  4  Neal's  Puritans,  233.  3  Kennett>* 
225.] 

At  the  RestoratioOy  the  Church  recovered 
with  the  Crown  ;  though  this  ground  was  not 
gaiued  withoot  some  contest  tviih  the  dissent- 
ing pertjr.  Neither  is  this  sirug^  much  sur- 
prising, if  we  consider,  thut  lor  14  or  15 
jears  last  put  tbejiierarchy  had  been  broken, 
the  litnrcy  laid  asi^e,  and  a  new  form  both  as 
to  worship  and  govern ment^  pubLicljf  pre-, 
vailad.  The  Presbyterians  had  several  circom- 
ttanc«*s  of  advantage  to  support  their  hopes. 
Possession  of  the  ohair^  the  inclination  of  no 
small  numbers  of  the  people,  the  countenance 
of  great  men,  and  the  king's  declaration  at 
Breda,  gave  this  party  no  uncomfortable  pros- 
pect. To  keep  them  somewhat  sanguine  in 
their  espectacionsy  Dr.  Reinolds,  Dr,  Spurstow, 
Dr.  WUlisy  Dr.  Bates,  Dr.  Manton,  Mf .  Ca- 
lamy,  Mr.  Ask,  Mr.  Baxter,  Mr.  Case,  and 
two  or  three  more,  were  made  the  king's  chap- 
lains in  ordinary  ;  tiiough  none  of  them  ever 
preached  before  bis  majesty  excepting  Calamy, 
keinoldSy  Baxter,  Spurstow,  and  Woodbridge ; 
and  none  of  these  but  once.  However,  this 
appearing  in  the  chapel,  made  their  access  to 
his  majesty  the  more  easy.  To  pursue  their 
interest  therefore  they  waited  on  his  majesty 
soon  after  the  restoration,  being  introduced  by 
the  earl  of  Manchester.  In  their  address, 
^  They  recommended  the  unitine  the  kingdom 
in  matters  of  religion  :  that  if  his  mfyesty 
would  plesse  to  contribute  bis  assistance  no- 
thing could  be  more  promising  than  the  present 
junuore :  they  intreated*  that  the  terms  of 
Union  might  inplude  nothing  but  necessary 
things  :  that  the  true  exercise  of  church  disci- 
pline might  be  allowed :  that  those  ministers 
who  were  most  serviceable  for  this  branch  of 
the  function  might  not  be  laid  aside,  nor 
unworthy  unqualifyed  men,  put  upon  the 
people." 
vot.  VI. 


The   king  declared  hiniself  much  please^ 
with  their  reconciling  temp^  and  resolved  to^, 
do  his  part  for  promoting  what  was  suggested  s 
but  told  them  withal^  <«  That  this  agreement 
could   not  be  expected    without 'something  of 
cession  and  abatement  on  both  sides  :  that  iC 
the  issue  did  not  answer,  it  should  not  be  hia 
fault  but  their  own :  that  he  was  resolved  to^ 
leave  no  proper  methods  nnattempted,  for  pro-i 
coring  a  harmony,  and  drawing  the  distant 
persuasions  to  ^  good  understanding.    To  thi» 
end  he  desired  them  to  I^y  some  proposal*. 
before  him  touching  church  government.    That 
this  main  difference  being  once   settled,  other 
matters  would  be  easily  accommodated."    And; 
here  his  majesty  ordered  them  to  set  down  th« 
full  length  of  their   concessions.     They  told, 
the  king  they  were  but  a  small  number,  and 
had  no  commission  from    their  .brethren  to. 
declare  themsdves  upon  this  bead.    Theyde^ 
sired  therefore  they  might  hare  leave  to  ac« 
quaint  tbeir  brethren  in  the  ooimtry  with  hia 
majesty's  commands,  and  receive  their  senti* 
menu  upon  this  argument.    The  king  repliec^, 
that  method  would  be  dilatory,  and  make  too 
much  noise:  tliat  therefore  he  had  rather  tha 
proposals  should   come  from  themselves,  and 
that  for  fuller  information,  they  mi^ht  commu* 
nicate  this  affair  with  their  friends  m  the  city.  • 
To  this  their  answer  was :  **  They  were  in  no 
condition  either  to  speak  for,  or  oblige  other 
people  :    and  therefore  what  they  offered  his 
majesty  could  only  be  taken  for  their  own  sense.'' . 
The  king  Jet  them  know  they  should  be  con- 
strued no  otherwise,  and  that  he  did  not  design 
to  convene  a  Synod  or  Assembly  of  the  other 
party,  but  only  make  use  of  a  £ew  for  adjusting 
this  matter."    Upon  this,  these  divines  oej^gea 
the  king  that  when  they  laid  their  concessions 
before  him,  his  miyesty    would   order   tli^ic 
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bretkren  of  the  Chnrich  of  En^and^  might 
deliver  in  a  paper  of  the  utmost  they  CDuid 
yield:  that  wheu  the  r^i^milB  f»f  bodi  sidei 
were  compared,  the  luoc^  mighl  the  tibtt^i^M 
conjeaured.  The  king,  thioEizig  this  reason- 
able, promised  their  request. 

Upon-Uv^  they  summoned  tho^  city  minis- 
ters to  Ebedc  kna  cofesult  at  eion  ceflkges  itot 
excluding  such  of  their  country  brethren  as 
would  attend,  that  it  might  not  be  said  after- 
wards the^  took  upon  themselves  the  conclud- 
ing so  weighty  an  affair.  After  two  or  three 
weeks  consultation  they  agreed  upon  a  paper 
to  the  following  purpose^  drliwn  o^  chicly  oy 
Dr.  Reynolds,  Dr.  WoiUiv  «n4  Mr.  Oalaitiy, 
which,  together  with  itdbMshop  ti^sMei^l  reduc- 
tion of  Episcopacy,  they  offered  to  the  king  ; 
with  th^  following  Address  :* 

-**  May  it  please  your  most  excellent  ixA- 
jcsty ;  We  your  majesty's  most  loyal  subjects 
Mnnot  but    acknowledge  it  as  a  very  great 


V        m, 


*  This  Primate's  scheme  was  necessary  to 
avoid  the  corruptions,  partiality,  and  tyranny 
incident  to  theiidmintsomtian  of  a  single  person. 
The  tbinn  which  they  chiefly  blamed  in  the 
English  merarchy  were;  the  great  extent  of 
'Aie  bisbop'ft  diocess;  their  deputing  coitiiito- 
iSes;  thaoceHonfand  officials  to  hctin  their 
^ekd ;  their  a!(suming  the  sole  power  tffordi- 
Aation  nnd  jttrisdictiod ;  and  acting  so  arbi* 
tmrily  is  visitation  aitidM.  Besides  this,  they 
obje€ffied  their  bringing  ill  new  ceremdnies,  and 
iiMpeAdia^  minister^  at  pleasure  :  for  reform- 
ing these  evils,  us  they  tailed  them,  they  pro- 
pped thac  bidiop  U^er^  notion  of  episcopal 
government  might  be  received  ns  the  ground- 
woik  of  ata  Bcoonunodation.  This  Primate's 
•eheme  is  coached  under  tbe  foor  following 
pTOpositioni. 

I.  **  X^sber  would  bkvisit,  that  in  every  parish 
^tector,  or  the  incumbent  pastor,  together 
with  the  church-warden  and  sideman,  may 
everV  week  take  notice  of  stich  as  live  scanda- 
lottdy  in  the  coni^regafion ;  who  are  to  receive 
stach  several  admonitions  nnd  reproofs  as  the 
cpiality  of  their  'oflfence  shall  deserve ;  and  if 
by  this  me^ns  th^  cannot  be  reclaimed  they 
i*ay  be  presented  unto  the  next  monthly 
Synod,  and  in  the  mean  time,  be  debarred  by 
toe  Ptfstor  from  access  nnto  the  Lord's  table. 

f  I.  ^  Whereas  by  a  statute  in  the  96  of  Hen.  8 
(Revived  in  the  1st  of  Q.  Efiz.)  Suffiragansare 
srppointed  to  be  erected  in  it6  several  places  of 
this  kingdom,  the  number  of  tliem  might  be 
Tery  well' conformed  nnto  the  sevetnl  rural 
ileaoeries,  into  whith  every  diocese  b  subdi- 
Tided ;  which  being  done,  the  Suffragan  (sup- 
plying the  place  of  these  who  In  die  ancient 
cimrch  w«re  callefl  Chorepiscopi)  might  every 
month  assemble  a  Synod  of  ail  the  rectors  or 
incumbent  pnstors,  within  the  precinct,  and 
accordrng  to'  the  major  part  of  their  voices, 
conclude  al^  matters  that  should  be  brought 
into  d^hHte  before  them.  To  this  Synod  the 
rector  and  churchwardens  might  present  such 
impenitent  penoas,  as  by  admonition  nod  iio- 


mercy  of  God,  that  immediately  after  so  won- 
derfull  and  peaceable  restoration  to  Tour 
tbiDoe  and  gpveriHDtnt  (for  which  we  bleis 
his  name)  hi  bks  stii^  up  your  royal  hearty 
as  to  a  zealous  testimony  against  piopbaneneas, 
so  to  endeavour  kn  happy  compcKung  of  the 
diffevences  and  healing  the  said  hieackc^  whicia 
kre  in  the  thu^oi.  And  We  ahkll '  atcofding  to 
our  bounden  duty,  become  humble  suitors  to 
the  throne  of  grace,  that  the  God  of  peace/ 
^ho  has  put  such  a  thing  as  this  into  your 
maiesty's  heart,  will,  by  his  heavenly  wisdom 
and  holy  spirit  assist  you  herein,  that  you  may 
bring  your  Resolutions  bi  a  perfect  e&ct  and 
issuo^. 

"in  birtnble  eonlbrAity  to  yourmajetty% 
christian  designs,  we  taking  it  for  granted,  that 
there  is  a  firm  agreement  ^ween  our  brethren 

pension  from  tlie  sacrament,  would  not  bo 
reformed,  who,  if  they  would  still  remain  con- 
tumacious and  incorrigible^  tlie  s^tence  of 
excommunication  might  be  decreed  against 
them  by  the  Synod,  and  accordingly  be  eae- 
outed  in  the  psrriih  where tbey  lived.  E£tberto 
also  all  things  that  concerned  the  parochial 
miiiisiers  might  be  referred,  whether  they  did 
touch  their  ooctnne  or  iheir  conversttion  :  «l 
also  the  censure  of  all  new  opinions,  heresies^ 
and  schitDds,  which  did  arise  within  that  cir* 
cuit,  with  liberty  of  appeal  if  need  so  require^ 
onto  the  Diocesan  Synod. 

III.  **  The  Diocesan  Synod  might  be  held 
once  or  twice  in  the  year,  as  it  should  be 
thought  most  convenient;  therein  all  the 
Suffragans,  and  the  rest  of  the  rectors  or  in* 
cumbent  pastors,  or  a  certain  select  number 
out  of  every  deanery  within  that  diocese  might 
meet ;  with  whose  consent  or  the  major  part  of 
them,  all  things  might  be  conolnded  by  the 
bishop  or  superintendent  (call  him  which  you 
will)  or  in  his  absence  by  one  of  the  Sumti'* 
gans,  whom  be  should  depute*  in  his  stead,  to 
be  moderator  of  that  assembly.  Here  all 
matters  of  great  moment  might  be  taken  into 
consideration,  and  the  orders  of  die  monthly 
Synods  revised,  and,  if  need  be,  reformed.  And 
it  here  also  any  matter  of  difficulty  could  not 
receive  a  foil  determination  it  might  be  referred 
to  the  next  provincial,  or  nation  Synod. 

I Vi  '<  The  provincial  Synod  might  consist  of 
all  the  Bishops  and  Sufijra^^ans  and  such  of  tb« 
clergy  as  should  be  elected  out  of  every 
diocese  within  the  province.  The  primate  of 
either  province,  mi^ht  be  the  moderator  of  tbit 
meeting  (or  in  his  room  some  one  of  tiiet 
bishops  appointed  by  him)  and  all  matters  be 
ordered  tnerean  by  comman  cons^t,  as  in  the 
former  assemblies.  This  Synod  might  be  held 
evenr  third  yetir,  and  if  the  parliament  do  then 
sit,  both  the  primates  nnd  provincial  Synods 
of  the  land  migjit  join  together  and  make  Up  a 
national  council ;  wherein  ail  appeals  from 
inferior  Synods  might  be  received,  all  their  acts 
examined,  and  afl  ecclesiastical  constitutions 
which  concern .  the  state  of  tbe  church  of  tht 
whole  nation  established.'' 
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aod  OS,  in  tbe  doctnnal  truths  of  the  reformed 
religioo^  and  in  the  sa^stantial  pans  of  divine 
worsiu|>y  hutnbly  desire, 

**  First  that  we  may  be  secured  of  those 
things  io  practice  of  which  we  seem  to  be  agreed 
in  principle ;  as, 

**  1.  Tha^  those  of  oQr  flocks  that  are  serious 
in  matters  of  their  salvation  may  liot  be  re- 
proachfuilj  handled  by  words  of  scorn  or  any 
abuiive  language,  biit  may  be  encouraged  in 
their  dattes  of  ciorting  and  provoking'  one 
another  in  thfir  most  holy  faith,  and  of  fur- 
thering one  another  in  the  ways  of  eternal  life. 

"  3.  That  each  congregation  may  have  a 
learned,  orthodox,  and  godly  pastor ;  that  the 
people  may  be  publicly  instructed  by  preaching 
^rerj  Lord^s  day,  by  catechising,  by  frequent 
mdministring  the  liord's  Supper  ana  Baptism  ; 
and  that  effectual  provision  by  law  may  be 
made,  tliat  such  as  are  insufficient,  negligent,  or 
acandaloQS,  may  not  officiate. 

"  3.  That  none  may  be  admitted  to  the 
Lord*s  Supper  till  they  personally  own  their 
baptismal  covenant  by  a  credible  urofession  of 
^th  and  holiness,  not  contradicted  by  a  scan- 
dalous life.  That  to  such  only  Confirmation 
may  be  administered  ;  and  that  the  approba- 
don  of  the  pastor  to  whom  the  instructing 
those  under  his  charge  doth  appertain*  may 
be  produced  before  any  person  receives  con- 
firmation. 

**  4.  That  an  effectual  course  be  taken  for 
tbe  sanctification  of  the  Lord*s    day,  appro- 
priating the  same  to  holy  exercises  both  in 
public  and  private,  without  any  unnecessary  | 
divertisements.'^  * 

"  Then  formatters  io  difference  (viz.)  Church 

SDTernpieot,  liturgy,  and  Ceremonies,  wehum- 
ly  represent, 
^  Tnatwe  do  not  renounce  the  true  antient 

Erimitive  episcopacy  or  presidency  as  it  was  bal- 
anced with  a  due  commixtion  of  Presbyters.  If 
therefore  your  ipajesty,  in  tout  grave  wisdom 
and  moderation,  mil  constitute  Such  an  epis- 
copacY  w,e  shdl  humbly  submit  thereunto. 
And  m  ordier  to  an  accommodation  in  th^s 
weighty  affair,  we  desire  humbly  to  offer  fome 
particmars  which  we  conceive  were  amiss  in 
the  episcopal  ggvci-nmept  as  it  was  practised 
before  the  year  1640. 

*'  U  The  great  extent  of  the  bishops  diocese, 
irbich  we  apprehend  too  largie  for  his  personal 
inspection. 

'  ^  S.  That  by  reason  of  this  disability  the 
bishops  did  depnCe  the  administration  in  mat- 
ters of  spiritual  cognizance,  to  coinmissaries 
chancellors,  officials,  whereof  some  are  secular 
persons  and  could  not  administer  that  power  I 
that  originally  belongs  to  the  officers  of  tbe 
fcburch. 

^  S.  That  the  bishops  did  assume  the  sole 
power  pf  ordination  and  jorisdictioD  to  them- 
jKlves. 

•  **  4,  Tbat  some  of  the  bi^iops.exercisefl  ap 
arblbraij  power,  by  sending  forth  articles  of 
TisitadoD,  enquiring  unwarrantably  into  several 

*^  *    I  j  m  >wecpD(  duifch  yfmta^  to  pre- 
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sent  9CCoi|jinglT.  Also  ma^y  innovations  and 
ceremopies  were  imposed  op6n  ministers  and 
people  not  required  by  law. 

"  For  remedy  of  these  evils  we  crave  leave  to  * 
offer, 

•'  1.  The  late  most  reverend  Primate  of 
Ireland,  his  Reduction  of  Episcopacy  into  the. 
form  of  Synodical  Government. " 

''  3.  We  humbly  desire,  that  the  Suffragans 
or  Chorepiscopi,  ma^  be  chosen  by  the  respec^ 
tive  synods. 

''  3.  That  no  oaths  or  promises  of  obedience 
to  the  bishops,  nor  any  unnecessary  subscript 
tions  or  engagements  be  made  nece^sar^  to  ordi- 
nation, institution,  or  induction,  ministration, 
communion  or  immunities  of  minister*,  they 
being  responsible  for  any  transgression  of  the 
law.      And  that  no  bishops  or  ecclesiastical 

Sovernprs  may  exercise  their  government,  by 
leir  private  will,  or  pleasure,  but  only  by  such 
rules,  canons,  and  constitutions,  as  shall  be 
established  by  parliament.*' 

^*  Secondly,  concerning  Dturgy. 

''  1.  We  are  satisfyed  in  our  judgments  con- 
cerning tlie  lawfulness  of  a  liturgy,  or  form  of 
worship,  provided  it  be  for  matter  agreeable  to 
the  word  of  God,  and  suited  to  the  nature  of 
the  several  ordinances  and  necessities  of  the 
church,  .neither  too  tedious,  .nor  composed  of 
too  short  prayers  or  responsals,  nor  clissonant 
from  the  liturgies  of  other  reformed  churches, 
nor  too  rigorously  imposed,  nor  the  minister 
confined  thereunto,  but  that  he  may  also  make 
use  of  his  gifls  for  prayer  and  exhortation. 

*' S.  Forasmuch  as  the  book  of  common- 
prayer  is  in  ^ome  things  justly  offensive,  and 
needs  amendment,  we  most  humbly  pmy,  that 
some  learned,  godly,  and  moderate  divines  olF 
uoth  persuasions,  may  be  employed  to  compile 
such  a  form  as  is  before  described  as  much  as 
may  be  in  scripture  words ;  or  at  least  to 
revise,  and  reform  the  old ;  together  with  an 
addition  of  other  Tarious  forms  in  Scripture 
phrase,  to  be  used  at  the  minister's  choice.*^ 

"  Thirdly,  concerning  Ceremonies. 

'<  We  hold  ourselves  obliged  in  every  parjt 
of  divine  worship,  to  do  all  things  decently 
and  in  order,  and  to  edification ;  and  are 
wfiHing  to  be  determined  by  authority  in  sucn 
things,  as  being  merely  circumstantial,  ar^ 
qptnmon  to  human  actions  and  soc4eties  and  are 
to  be  ordered  by  the  light  of  nature,  and 
human  prudence.  *  ' 

'^  As  to  divers  ceremonies  formerly  retained 
in  the  church  of  £ngland^  we  do,  in  aU  humility, 
offer  to  your  majesty  the  following  coiisidera« 

tions. 

**  That  the  worship  of  God  is  in  itself  pure 
and  perfect,  and  decent  without  any  such  cer^ 
monies.  That  it  is  then  most  pui^  and  accep- 
table when  it  hns  least  of  human  mixtures; 
That  these  ceremonies  have  l>een  imposed  Miid 
advanced  by  some,  so  as  to  draw  near  to  the 
significancy  arid  moral  efficacy  of  sa^ramf-no. 
That  they  have  been  rejected  by  ikiany  of  the 
reformed  churches  abroad,  and  have  iMsm  ev^ 
tbeftubjjeqtQf(;^i^(eniion  and  eodkift  diipulJBf 
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in  this  church  ;  and  therefore  being  ia  their 
own  nature  iodifiereiit  and  mutable,  they 
ought  to  be  changed,  lest  in  time  they  should 
be  apprehended  as  necessary  as  the  substantials 
of  worship  themselves. 

'<  May  it  therefore  please  your  majesty  gra- 
ciously to  grmnty  that  kneeling  at  the  Lord^s 
Supper,  and  such  holy  days  as  are  but  of  human 
institution,  may  not  be  imposed  on  such  as 
icruple  them.  That  the  use  of  the  surplice 
mid  cross  in  baptism,  and  bowing  at  the  naipe 
oT  Jesus,  may  be  abolished.  And  forasmuch 
as  erecting  altars  and  bowing  towards  them, 
and  such  like  (havinj;  no  foundation  in  the 
law  of  the  land)  have  been  introduced  and 
.  imposed,  we  humbly  beseech  your  majesty, 
that  such  innovations  may  not  be  used  or  im- 
posed for  the  future.** 

When  the  Presbyterian  divines  came  to 
court  with  these  proposals  the  king  received 
them  favourably,  and  promised  to  bring  both 
parties  together.  His  majesty  told  them,  he 
was  glad  to  hear  that  they  were  for  a  liturgy, 
and  forms  of  prajer,  and  that  they  were 
willing  to  yield  to  the  essence  of  episcopacy, 
and  tbere/nre  he  doubted  not  of  procuring  an 
accommodation.  The  ministers  expected  to 
have  met  the  bishops  with  their  papers  of  pro* 
posals,  but  none  of  them  appeared,  having  been 
better  instructed  in  a  private  conference  with 
the  lord  chancellor  Hyde,  who  told  them,  it 
was  not  their  business  to  bring  proposals, 
l>ecause  they  were  in  possession  of  the  laws  of 
the  land  ;  that  the  hierarchy  and  service  book 
being  the  only  legal  establishment  ought  to  he 
the  standard  of  agreement ;  and  therefore  they 
^ad  nothing  to  do  but  to  answer  the  exceptions 
of  the  ministers  against  it.  Accordingly  instead 
of  a  Conference,  or  Paper  of  Proposals  which 
the  ministers  expected,  the  bishops  having  ob- 
tained a  copy  of  the  Paper  of  the  Presbyterians, 
drew  up  an  Answer  in  writing  which  was  com- 
inunicated  to  their  ministers,  July  8. 

In  this  Answer  the  bishops  take  notice  of  the 
ministers'  concessions  in  their  preamble,  '<  as 
that  they  ngre^e  with  them  in  the  substantials 
of .  doctrine  and  worship;"  and  infer  from 
thence,  that  their  particular  exceptions  are  of 
less  importance  and  ought  not  to  be  stood  upon 
to  the  disturbance  of  the  peace  of  the  church. 

As  to  their  preliminary  requests,  they  con- 
ceive the  laws  of  the  realm  have  made  a  suffi- 
cient provision^  and  that  no  farther  security 
can  be  given.  As  fur  liberty  of  conscience 
they  are  willing  to  comply,  provided  a  passage 
may  not  be  opened  for  private  conventicles : 
for  should  such  an  indulgence  be  granted,  the 
consequences  might  prove  very  unserviceable 
to  the  state.  That  they  approve  the  fixing  a 
godly  minister  in  each  parish,  but  do  not  un- 
derstand what  is  meant  by  residing  on  his  cure, 
nor  how  far  those  words  may  be  ytretched ; 
nor  what  farther  provision  can  be. made  upon 
that  head.  As  for  Confirmation,  and  the  bar* 
ring  scandalous  persons  from  the  Communion, 
they  thought  the  church  had  taken  sufficient 
care  of  that  matter.    And  tonchiog  the  obser* 


yation  of  the  Lord's  day :   They  reply,  the  la 
of  the  kingdom  ..ere  stricter  than  those  of  any 
foreign  reformed  Communion  whatsoever. 
To  the  particulars  they  answer, 

1.  Concerning  church-government,  "  That 
they  never  heard  any  just  reasons  for  a  dissent 
from  the  Ecclesiastical  hierarchy  of  this  king— 
dom,  which  they  believe  in  the  wain  to  be  th« 
true  primitive  episcopacy,  which  was  more 
than  a  mere  presidency  of  order.  Nor  do  they 
find  that  it  was  balanced  by  any  authoritative 
commix  tion  of  Presbyters,  though  it  has  been 
in  all  times  exercised  with  ilte  assistance  and 
counsel  of  Presbyters,  in  subordination  to 
Bishops.  They  wonder  that  they  should  ex- 
cept against  the  government  by  one  single  per- 
son, which,  if  appUedi  to  the  civil  magistrate,  is 
a  roost  dangerous  insinuation." 

As  to  the  four  particular  instances  of  things 
amiss. 

1.  '<  We  cannot  grant  tlie  extent  of  any  dio- 
cese is  so  gieat,  but  that  a  bishop  may  well- 
perform  his  duty,  which  is  not  a  personal  in* 
spection  of  every  man's  s«>ul,  but  the  pastoral 
cnarge,  or  taking  care  that  the  ministers,  and 
other  ecclesiastical  officers  within  their  diocess, 
do  their  duties :  and  if  some  diocesses  should 
be  too  large,  the  law  allows  suffiragans. 

9.  *'  Concerning  Lay-Chancellors,  &c.  we 
confess  the  Bishops  did  depute  part  of  their  ec- 
clesiastical jurisdiction  to  Chancellors,  Coco- 
missaries.  Officials,  &c.  as  men  better  stilled 
in  the  civil  and  canon  laws;  but  as  for  matters 
of  mere  spiritual  concernment,  as  excommuni- 
cation, absolution,  and  other  censures  of  th» 
church,  we  conceive  they  belong  properly  to 
the  Bishop  himself,  or  his  surrogate,  wherein 
if  any  thing  has  been  done  amiss,  we  are  willing 
it  should  be  reformed. 

3.  *<  Whether  Bishops  are  a  distinct  order 
from  Presbyters,  or  not?  or,  whether  they 
have  the  sole  power  of  ordination ;  is  not  now 
the  question;  but,  we  affirm,  that  the  Bisfiops 
of  this  realm  have  constantly  ordained  with 
the  assistance  of  Presbyters,  and  the 'imposition 
of  their  hands  together  with  ihe  Bishops,  and 
for  this  purpose  the  colleges  of  Deans  aud 
Chapters  are  instituted. 

4.  *<  As  to  Archbishop  Usher*s  model  of 
church  government,  we  decHne  it,  as  not  con* 
sistent  viith  his  other  learned  discourses  on  the 
original  of  Episcopacy,  and  of  Metropolitans ; 
nor  with  the  king's  supremacy  in  causes  ecde* 
siastical.*' 

IL  Concerning  Liturgy. 
"  We  esteem^  the  Liturgy  of  the  church  of 
England,  contained  in  the  boolc  of  common^ 
prayer,  and  by  law  established,  to  be  such  an 
one  as  is  by  them  desired,  according  to  the 
qualifications  which  they  men  tion  j  the  disus^ 
of  which  has  been  the  cause  of  the  saddivisions 
of  the  church,  and  the  restoring  it  nS^  be,  by 
God's  blessing,  a  special  means  of  making  up 
the  breach.  Nor  can  the  imposition  of  it  be 
called  rigorous,  as  lon^  as  clergymen  have  the 
liberty  of  using  their  gifts  before  end  after  ser* 

maD«   Mcf  eruieless  wt  are  not  agtinit  m isii% 


(h€  Litam  bj  such  discreet  |}ers6ns  as  his  ma- 
jestjr  sbMlTUuiik  fit  to  employ  therein/' 
III.  Of  Ceremonies. 

"  Lawfiil  antbority  has  already  determined 
the  ceremonies  in  question  to  be  decent  and 
orderty^  and  for  edification,  and  consequently 
to  be  asreeable  to  ihe  general  rules  of  ihe 
word.  We  allow  the  worship  of  God  is  in  it- 
self perfect  in  essentials,  but  still  the  church  is 
at  liberty  to  improve  it  with  circamstantials  for 
decency  and  order.  Ceremonies  were  never 
esteemed  to  be  sacraments,  nor  imposed  as 
such;  they  are  retained  by  most  Protestant 
churches;  and  that  they  have  been  the  subject 
«f  coiiteotion  is  owing  to  mens  weakness,  and 
their  oq willingness  tb  submit  their  private  opi- 
nions CO  the  public  judgment  of  the  church. 
We  acknowledge,  that  these  things  are  in  their 
nafure  mutable^  but  we  can  by  no  means 
think  it  expedient  to  remove  them.  However, 
as  we  are  no  way  against  such  a  tender  and 
religioua  compassion  in  things  of  this  nature,  as 
his  majesty's  piety  and  wisdom  shall  think  fit  to 
extend:  so  we  cannot  think  that  the  satisfac- 
tion of  some  private  persons  is  to  he  laid  in  the 
balance  against  the  public  peace  and  uniformity 
of  the  church. 

"  As  for  kneeling  at  the  Lord's  Supper,  it  is 
a  gesture  of  the  greatest  reverence  and  de- 
Totton^  and  so  most  agreeable  to  that  holy 
servicer 

**  Iloly  days  of  human  institution  having 
been  obiserved  by  the  people  of  God  in  the 
Old  Testament,  and  by  our  bless€^d  Saviour 
himself  in  the  gospel,  and  by  all  the  churches 
of  Christ  in  the  primitive  and  following  times,  as 
apt  means  to  preserve  the  memorials  of  the  chief 
mysteries  of  the  Christian  religion :  and  such 
holy  days  also  being  fit  times  for  the  honest  re- 
creation of  the  meaner  sort  of  people;  for 
these  reasons  we  humbly  desire  they  may  be 
continued  in  the  church. 

'*  As  for  the  three  other  Ceremonies,  the 
Surplice,  the  Cross  afler  Baptism,  and  bowing 
at  the  Name  of  Jesus,  though  we  see  not  any 
sufficient  reason  why  they  should  be  utterly 
abolished,  nevertheless,  how  far  forth,  in  re- 

Sard  of  tender  consciences,  a  liberty  may  be 
nought  fit  to  be  indulged  to  any,  his  majesty  is 
best  able  to  judge. 

They  conclude  thus,  "  We  are  so  far  from- 
believinp  that  his  majesty's  condescending  to 
the  ministers  demands  will  take  away  not  only 
our  differences,  but  the  roots  and  causes  of 
them,  that  we  are  confident  it  will  prove  the 
seminaiy  of  now  differences,  both  by  giving  dis- 
satisfaction to  those  that  are  well  pleased  with 
what  is  already  established,  who  are  much  the 
greatest  part  of  his  majesty's  subjects :  and  by 
encouraging  unquiet  spirits,  when  these  things 
•ahall  be  granM;  to  make  further  demands; 
there  being  no  assurance  by  them  given,  what 
will  content  all  dissenters,  than  which  nothing 
is  more  necessary  fbr  settling  a  firm  peace  in 
the  church." 

About  a  week  after,  the  Presbyterian  di- 
vionsttit  the  Biihops  a  w»nn  EcmoxMaoce, 
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and  Defence  of  their  Proposals,  drawn  up' 
chiefly  by  Mr.  Baiter,  to  the  following  par* 
pose. 

Concerning  the  Preamble. 

**  We  are  not  insensible  of  the  great  danger 
of  the  church,  through  the  doctrinal  errors  of 
those  with  whom  we  differ  also  about  points  of 
government  and  worship ;  but  we  choose  to  sar 
nothing  of  the  party  that  we  are  acreed  witu 
in  doctrtnals,  because  we  both  subscribe  the 
same  holy  scriptures,  articles  of  religion,  and 
books  of  homilies;  and  the  contradictions  ta 
their  own  confessions  which  too  many  are 
guilty  of,  we  did  not  think  just  to  charge  upon 
5ie  whole." 

Concerning  Chorcli-government. 

**  Had  you  read  Gerson,  Bucer,  Parker, 
Baynes,  Salmnsius,  Blondel,  &c.  yon  would 
have  seen  just  reason  given  fbr  our  dissent 
from  the  Ecclesiastical  Hierarchy  as  stated  in 
England.*^  , 

Instances  of  Things  amiss,  x 

**  You  would  easily  grant  that  dioceses  are 
too  great,  if  you  had  ever  conscionably  tried 
the  task  which  Dr.  Hammond  describeth  as  the 
Bishop's  work ;  or  had  ever  believed  Ignatios, 
and  other  antient  descriptions  of  a  Bishop's 
church.  You  cannot  be  ignorant,  that  our 
Bishops  have  the  sole  government  of  pastors 
and  people ;  that  tlie  whole  power  of  the  keys 
is  in  their  hands,  and  that  their  Presbyters  are 
but  Cyphers." 

Concerning  Ceremonies. 

"  These  divines  ai^oe  for  leaving  them  indif- 
ferent for  the  peace  of  the  church,  as  being  not 
essential  to  the  perfection  of  Christian  wor^ 
ship,  especially  when  so  many  looked  upah 
them  as  sinful." 

They  conclude  thus,  "  We  percenre  yotir 
counsels  against  peace  are  not  likely  to  be 
frustrated.  Your  desh^  concerning  us  are 
likelj  to  be  accomplished^.  You  are  like  to  be 
gratified  with  'our  silence  and  ejection ;  and 
yet  we  will  believe,  that  blessed  are  the  peace- 
makers; and  though  we  are  prevented  by  yon 
in  our  pursuits  of  peace,*  and  are  never  liko 
thus  publicly  to  seek  it  more,  yet  are  we  re- 
solved, as  much  as  possible,  to  liye  peaceably 
with  all  men." 

The  laws  were  now  put  m  execution  against 
such  as  did  not  make  use  of  the  M,  liturgy. 
Many  were  suspended  and  turned  nut  of  their 
livings,  on  this  account;  upon  which  the  leading 
Presbyterians  applied  to  the  king,  and  hum* 
hly  requested, 

1.'  <*  That  they  might  with  all  convenient 
speed  see  his  majesty's  conclusions  upon  the 
proposals  of  mutual  condescensions,  before 
they  pass  into  resolves, 

9,  **  That  his  majesty  would  publicly  declare 
bis  pleasure  fbr  the  suspension  of  all  proceed- 
ings upon  the  Act  of  Uniformity,  agaihst  aon- 
confonnists  to  the  liturgv  and  ceremonies,  till 
they  saw  the  issue  of  their  hoped-for  agrees 
ment. 

3.  <*That  until  the  said  settlement  there 
may  be  no*  ottli  of  ctaameil  obedience^  aor 
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igbacriptkm  to  this  lituiu  aod  oerempniet 
aequired,  oor  renunciatioo  of  their  ordiiiAtioa 
by  Qiere  Presbyteri,  unpoeed  at  neoeiMurj  to 
iuUtotioDy  ioductioDp  or  oonfirmatioo. 

4.  **  Thai  hit  miyesty  would  cauta  the  faraad 
•eal  to  be  revoked,  v^bere  pertont  had  been 
pot  into  the  pottettion  of  iImb  livings  of  ochert 
not  void  bj  tcqoettrationi  but  by  t^  death  of 
Ijbe  £i>nner  iocombeott. 

d.  *'  That  a  remedy  inay  be  provided  a^ott 
tJie  returo  of  icaiiQeiout  miuittert  ioio  the 
placet  from  whence  they  bad  been  ejected.** 

Hit  maietty  gave  them  a  civil  audieocey  aod 
UM  them,  he  would  put  what  he  thousht  fit  to 
grant  tttem  into  the  form  of  a  Declaration^ 
which  they  thould  U^wt  the  liberty  of  peruting 
l^efore  it  wat  made  public.  A  copy  of  ihp  wat 
^coordingiy  delivenra  by  ihe  cliancellor  to  Mr. 
Baxter,  and  other  Presbyterian  divinet,  Sept« 
4y  with  liberty  u>  make  eiceptionty  and  yive  no- 
tice of  what  they  disliked.  These  divinet  pe» 
titioned  for  aome  further  amendmeots  and  al- 
tenitiooa;  upon  which  the  king  appointed  a 
4^j  to  hear  what  could  be  taid  on  both  tidet, 
and  came  to  the  chancellor  t  house,  October 
1^9,  attended  by  the  duket  of  Albemarle  aud 
Ormoed,  the  carlt  of  Mancbctter,  Angletea, 
and  lord  UoUis. 

On  the  part  of  the  Biihopa  were,  Dr.  Shel* 
doB,  bithop  of  London;  Dr.  Morlcy,  bishop 
of  WoroMtcr;  Dr.  Henchman,  bishop  of  Sa- 
lisbury ;  Dr.  Cosins,  bishop  of  Durham  ;  Dr. 
Oaoden,  bishop  of  E^wter;  Dr.  Hacket,  bishop 
0f  Utchfidd  and  Coventry;  Dr.  Berwick, 
dean  of  St.  PiMirs;  Dr.  GuMun|;  &c 

On  the  tide  of  th^  Presbyiermnt  were,  Dr. 
KeynoMsy  Mr.  Calaipy,  Dr,  Snuntow,  Mr. 
Atoe,  Dr.  Manton,  Mr.  Ba&ter,  Dr.  Wallit. 

As  the  chancellor  read  over  the  Declaration 
oacb  Ijwty  wera  to  asake  their  exceptions,  and 
the  king  to  datermaoe.  The  chief  debates 
were  on  th»  high  power  of  the  Biihopf,  and  the 
necessity  of  je^^pdinatioo.  Biiiiop  Moriey 
and  Doctor  Cunnii^  spoke  most  on  one  tide ; 
and  Mr.  Calamy  and  Baxter  on  the  other.  Upon 
bearing  the  whole  his  m^esty  told  them  what 
he  thought  proper  should  stand  in  the  declara- 
tion; ami  appomt^  bithop  Moricw  and  Hench- 
man, doctor  Reynolds  and  Mr.  C;alamv  to  de* 
iKmioe  upon  pioper  woida;  and  if  tney  di»- 
ligreed  the  eari  or  AagloMli  fund  lotd  Hol|ia  to 
docide. 

At  length  the  Dedaratioo,  with  such  amend- 
ments aa  the  king  would  admit»  wa>  pnMiriwd 
under  the  following  title : 

^  His  Majesty's  DECLAEATioir  to  all  his  loving 
subjects  of  his  kingdom  of  England  and  do- 
minion of  Wales,  concerning  Ecclesiastical 
Affairs.  Given  at  ogr  Court  at  Whitehall, 
October  S5j  16a0|  in  the  twelfUi  year  of  our 
reign. 

«C.1L 
**  Hopr  atoch  tly  peace  of  the  ttal^  is  ooo- 
cemed  in  the  peace  of  the  church,  and  how 
dJCnult  a  thin^it  is  to  paaserve  order  and  go- 

iiian«A(.ui  ant  Hrbiin  thei»  ji  90  w^  or 
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MTemment  in  Eodetiestical  MMf^  it  tnifcm  to 
the  world :  and  this  little  part  of  the  world,  oor 
own  dominioosi  hath  had  so  late  experience  of 
it,  that  we  may  verv  well  acquiesce  m  the  cop- 
duaion,  without  enlarging  ouraelf  in  disoourae 
upon  it,  it  being  a  tul()ect  we  have  had  frequent 
occasion  to  conterapiate  upon,  and  to  lament 
abroad  as  well  as  at  home. 

**  In  oor  Letter  to  the  Speaker  of  the  House 
of  Commons  from  Bredn,  we  declared  bow 
much  we  desired  tlie  advancement  and  propa* 
gation  of  the  Protestant  religion ;  that  neither 
the  nnkindness  of  those  of  the  same  fhith  to- 
wards us,  nor  tlie  civilities  and  obligations  from 
those  of  a  contrary  profession  (of  boih  which 
we  have  had  abundant  evidence)  could  in  the 
least  degree  startle  us  or  make  us  swerve  from 
it:  and  that  nothing  can  be  proposed  to  mani^ 
fest  our  zeal  and  affection  for  it,  to  which  we 
will  not  readily  content.  And  we  said  then,  that 
we  did  hope  in  due  tiine,-oQrsetf  to  prooose 
somewhat  tor  tlie  propagation  of  it,  t^Mt  will  sa- 
tisfy the  world  that  we  have  always  made  it 
both  our  care  and  our  study,  and  mive  enough 
observed  what  is  most  like  to  bring  disadvan* 

3:e  to  it.  And  the  truth  is,  we  do  think  our* 
f  more  competent  to  propose,  and  with  God> 
assiatance  to  determine  many  things  now  in 
difference,  from  the  time  we  have  tpent,  and 
the  experience  we  have  had,  in  mott  of  the  re- 
formed churches  abroad,  in  France,  in  the  Low 
Countries,  and  in  Germany,  where  we  have 
had  frequent  conferences  with  the  most  learned 
men,  who  have  unanimously  lamented  the  great 
reproach  the  Protestant  religion  undcrypes 
from  the  disiemjpeia  and  too  notorious  schiama 
in  matters  of  reugbn  in  England.  And  as  the 
most  learned  amongftt  them  have  always  with 
great  submission  and  reverence  acknowledged 
and  inaginified  the  established  government  of 
Um  Church  of  England,  and  the  great  counte* 
nance  and  shelter  the  Protestant  religion  re- 
ceired  from  it  before  these  unhappy  timet :  so 
many  of  them  have  with  great  ingenuity  end 
sorrow  confost,  that  they  were  too  eatily  misled 
by  misinformatioo  and  prejudice  into  some 
dnesteem  of  it^  as  if  it  had  too  much  complied 
with  the  church  of  Borne ;  whereat  tbev  now 
acknowledge  it  to  be  the  bnt  fence  God  hath 
yet  raised  against  popery  in  the  world :  and 
we  are  pertoaded  mej  do  with  great  zeal  wish 
it  restored  to  its  old  dignity  and  veneration. 

*<  When  we  were  in  Holland,  we  were  atr 
tended  by  many  grave  and  learned  miaistera 
from  hence,  who  wen  looked  upon  as  the  most 
'able  and  pfiodpnl  attertort  or  the  Preabyte- 
lian  opinions  ;  with  whom  we  had  at  mnch  con- 
ference at  the  multitude  of  affiurt  which  werp 
then  upon  ut  would  permit  ut  to  have ;  and,  tQ 
our  great  tatisfiiaion  and  comfort,  found  tbea^ 
peraunt  full  of  aflection  U>  nt,jof  zeal  for  th# 
peace  of  the  church  and  tute,  and  neitl^er  eoc^ 
miea  (at  they  baee  been  given  out  to  be)  tp 
epitcopecy  or  liturgy,  but  modettly  to  desire 
toch  alterationt  in  either,  aa,  without  thaking 
foundations,  miebt  best  allaj  the  peaent  dia* 
temnen  which  the  indiaaoutimi  of  tna  tiom  aail 
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doctrioe  of  ih«  charcb,  aMiost  v^hkk  no  mnk 
with  Mr  bom  we  have  conferred  hath  exoa»lcd^ 
ought  to  be  reformed  as  well  as  the  disciplme. 

"  This  over-pasuonate  and  tarbulebt  way  of 
proceeding,  and  the  ivpatieoce  we  find  in 
many  for  some  speedy  decerminatibn  an  these 
matters,  whereby  the  minds  of  men  may  be 
composed,  and  the  peace  of  the 'church  estab* 
lithcMi,  hath  prevailed  with  us  to  invert  the 
naethod  we  had  proposed  to  ourselfi  and  even 
in  order  to  the  better  calling  and  composing  a 
Synod  f  which  the  present  jealousies  wiU  hardly 
agree  upon)  by  the  assistance  of  God's  bleised 
spirit,  whicn  we  daily  invoke  and  supplicate,  lo 
pive  some  determination  ourself  to  the  matters 
in  difference,  until  such  a  synod  may  be  cidled| 
as  may  without  passion  or  prejudice  give  as 
such  farther  assistance  towards  a  perfect  Union 
of  affections  as  well  as  aabmission  to  authority^ 
as  is  necessary.  And  we  are  the  rather  indace4 
to  take  this  upon  us,  by  finding  upon  the  fiiU 
conference  wcr  have  had  with  the  learned  men 
of  several,  persuasions,  that  the  mischieft  under 
which  the  church  and  slate  do  at  pre^nt  safier, 
do  not  result  from  any  formed  doctrine  or  oqq« 
dusion  which  either  party  maintains  or  avows  | 
but  from  the  passion  and  appetite,  and  intenest 
of  particular  persons,  woo  contract  greater 
pr^udice  to  each  other  from  those  afiectioni^ 
than  would  natorally  rise  from  their  opinions; 
and  those  distempers  must  be  in  some  degree 
allayed,  before  the  meeting  in  a  synod  can  be 
attended  with  better  success  than  their  aseet- 
ing  in  other  places,  and  their  discooner  im 
pulpits,  Imve  hitherto  been :  and  till  all  thonghts 
of  victory  are  laid  aside,  the  humble  and  nei* 
oessary  thoughts  for  the  Tindicntion  of  crvik 
cannot  be  enough  entertained. 

J*  We  must,.7or  the  honotir  of  all  those  of 
eithes  persuasion  with  whom  we  have  confei^ 
red,  <lec1ars,  That  the  professions  and  desirat 
of  all,  for  the  advancement  of  piety  and  tme 
godliness,  are  the  same;  their  profossioOs  of 
seal  for  the  peace  of  the  churchy  the  same; 
of  affection  and  duty  to  ns  the  same:  they' 
all  approve  episcopacy  i  they  all  imrove  % 
set  form  of  litur^  ;  and  they  all  disprovitt 
and  dislike  the  sin  of  sacrilege,  and ^  the  alie^ 
nation  of  the  revenae  of  the .  cfaurch.  And 
if,  upon  these  excellent  fonndatioiis,  in  sab- 
mission  to  which  there  is  soch  a  harmony  of 
affections,  any  superstmctures  should  be  ratted^ 
to  the  shaking  those  fooadations,  and  to  the 
contracting  and  lessening  the  blessed  gift  of 
charity,  which  is  a  vital  .part  of  Christian  reli» 
gion,  we  shall  •  think  ourseif  very  nnfortunat% 
and  even  suspect  that  we  are  defootive  in  thai 
admifustrarion  of  government  with  jvhidi  God 
hath  intrusted  us.. 

*'  We  need  not  profess  the  high  affection 
and(CSteeio  we  have  for  iheChureh  of  England^ 
as  it  is  established  \)j  law ;  the  reverence  to 
which  hati).  sopported  us,  by  God^  blessings 
af^ainst  many  temptations :  nor  do  we  think 
that  reference  ift  tlie  least  degree  diaunisbed 
by  our  condesoe.|isions,  iA>t  peremptorily  to  in* 
sisC  en  SHme.»p|Krti«Qlaii  of  ceremony) 


the  lendertMNi  of  some  mens  oooscienoes  bad 
contracted,  lor  the  better  doing  whereof,  we 
did  iotoid,  upon  oor  fim  arrival  in  this  kinf^ 
dom,  to  caU  a  Syimd  of  divincsi  as  the  most 
proper  expedicttt  to  provide  a,  proper  remedy 
tor  all  those  differences  and  dissatisfactions 
which  had  or  should  arise  m  matters  of  reli* 
gbn.  And  in  the  mean  time,  we  published  in 
our  Dcdantion  iirom  Breda,  a  liberty  to  tender 
oonscienoes,  and  that  no  man  should  be  dis- 
^aieted,  or  called  in  qnestlbn  for  differences 
of  opiokln  in  matters  of  religion,  which  do  not 
distttib  the  peace  of  the  kingdcrai,  and  that  we 
shall  be  ready  to  consent  to  such  an  act  of  par- 
hsment  as  upon  mature  deliberation  shall  be 
offered  to  as,  for  the  full  grunting  that  induU 
geoce. 

**  Whilst  we  continned  in  this  temper  of 
mind,  and  resolution,  and  have  so  fiir  complied 
with  the  persuasions  of  particular  persons,  and 
the  distemper  of  the  time,  as  to  be  contented 
with  the  exercise  of  our  religion  in  our  own 
ckspel,  according  to  the  oonsunt  practice  and, 
hiws  esmfatished,  without  enjoining  that  prac- 
tice, and  the  observation  of  those  laws  in  the 
churches  of  the  kingdom ;  in  which  we  have 
andcffone  the  censure  of  many,  as  if  we  were 
#tthottt  ibat  teal  for  the  church  which  we 
aaabt  10  bnve,  and  whidi,  by  God's  grace,  we 
shay  alwasa  retain ;  we  have  found  oorself  not 
so  caadiiHydeak  with  as  we  hare  deserved, 
sad  that  tbece  are  nnqoiet  and  restless  spirits, 
•ho,  witbont  abating  any  of  their  own  dbtemper 
ia  recompenoe  of  the  moderarion  they  find  in 
«,  continue  th^ir  bitterness  against  the  church, 
sod  endeavour  to  raise  jealousies  of  us,  and  to 
lessen  oor  repvtalion  by  their  reproaches,  as  if 
we  were  not  true  to  the  prefossiuas  we  have 
Kiadee  and  in  order  thereunto,  they  have  verv 
anseasonably  caused  to  be  printed,  publisbecS, 
and  dispersed,  throughout  tbe  kiagdom,  a  De* 
daratioB  heretofore  printed  in  oor  name  in 
ScoUaad,  of  which  we  shall  say  no  more,  than 
that  the  cncorostances  by  which  we  were  en« 
forced  to  sign  that  Declaration,  are  enough 
known  to  the  world ;  and  that  the  worthiest 
and  graatest  part  of  that  nation  did  even  then 
detest  and  abhor  the  ill  usage  of  us  in  that 
particular,  when  the  same  tyranny  was  exer« 
cised  there  by  tbe  power  of  a  few  ill  men, 
whidi  at  that  time  had  spread  itself  over  this 
kiagdom,  and  therefore  we  had  no  reason  to 
expect  that  we  should  at  this  season,  when  we 
are  doing  all  we  can  to  wipe  out  the  memory 
ef  all  that  hath  been  done  amiss  by  other  men, 
and  we  thank  God  have  wiped  it  out  of  oun 
own  remembrance,  have  been  ourself  assaulted 
with  those  reproaches,  which  we  will  likewise 
forget. 

**  Since  the  prinring  this  Declaration,  seve- 
rel  seditious  pamphlets  and  queries  have  been 
publish^! '  and  scattered  abroad  to  infuse  dis- 
like and  jeakKfiies  into  the  hearts  of  the  people, 
and  of  t^  army :  and  sortie,  who  ooght  rather 
lo  have  repented  the  former  mischief  they  have 
wrouftbt,  than  to  have  endeavoured  to  improve 
it,  hsvn  had  tbe  hardiness  to  publish;  That  ^1^ 
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httwcfgr  inlrodiioed  bj  the  pictj  end  dcvotioiiy 
and  order  of  former  times,  may  not  be  soagree- 
ble  to  the  pre8cDt«  but  may  even  lessen  that 
|MetT  and  deTolion  for  the  improvement  where- 
of toej  might  happilv  be  fint  tntrodiired,  and 
coQiequenuy  may  OTell  be  dispensed  with.  And 
we  liope  this  charitable  compiianoe  of  ours 
will  dispose  the  miadi  of  all  men  to  a  chearfui 
aobmissioii  to  chat  aatbority,  the  preservation 
whereof  is  so  necessary  for  t  be  unity  and  peace 
of  the  church ;  and  that  they  will  acknowledge 
llie  support  of  the  episcopal  authority  lo  be  tlie 
best  support  of  religion,  by  being  the  best 
means  to  contain  the  minds  of  men  within  the 
rules  of  government.  And  thev  who  would 
restrain  the  exercise  of  that  holy  function  with- 
in the  roles  which  were  observed  in  the  primi- 
sive  times,  moit  remember  and  consider,  that 
the  ecdesiastiGal  power  being  in  those  blessed 
times  always  subordinate  and  subject  to  the 
civil ;  it  was  likewise  proportioned  to  such  an 
extent  of  jurisdivtioOy  as  was  most  agreeable  to 
^at.  And  as  the  sanoity,  and  simplicity,  and 
mignation  of  thut  age  did  then  refer  many 
thioes  to  the  bbhops,  virfaicb  the  policv  of  sue- 
ceemng  ages  would  not  admit,  at  least  did 
otherwise  provide  for ;  so  it  can  be  no  reproach 
to  primitive  episcopacy,  if  where  there  have 
been  great  aitchitions  m  the  civil  government 
from  what  was  then,  there  have  been  likewise 
some  difference  and  alteration  in  the  eccle- 
•iastical,  the  essence  and  limndation  being  still 
preserved. 

**  And  upon  this  ground,  without  taking 
«pon  us  to  censure  the  government  of  the 
church  in  other  countries,  where  the  govern* 
ment  of  the  state  is  diiemt  ftom  w^  it  is 
here;  or  enlarging  oorself  upon  the  reasons 
why,  whilst  there  was  an  imagination  of  erect- 
ing a  democrttical  government  here  in. the 
atate^  they  should  ■  be  willing  to  continue  an 
nristocratical  govemment  in-  the  church:  it 
ahall  suffice  to  say,  thateince  by  the  wonderful 
Messing  of  God,  the  beans  of  this  whole  nation 
•re  returned*  to  an  obedience  to  monarcliic  go- 
vefament  in  the  state,  it  must  be  very  reason- 
able to  support  that  govemment  in  tlie  church 
which  is  established  by  law,  and  with  which 
the  monarchy  haifa  flourished  through  so  mtfny 
agcs^  -and  which  is,  in  truth,  as  ancient  in  this 
iwand  as  the  Christian  monarchy  thereof;  and 
which  bath  always,  in  some  respects  or  degrees, 
been  enlarged  or  restrained,  as  Iwtli  been 
thought  mokt  conducing  to  the  peace  and  hap- 
piness of  the  kincdoffl.  And  therefore  we  have 
not  the  least  doobc,  but  that  the  present  bishops 
will  think  the  present  concessions  now  made 
by  us  to  allay  the  present  distempers,  very  just 
and  reasonable,  and  will  very  cheerfully  con- 
form tliemselves  diereunto. 

1.  *'  We  do  in  the  fir»t  plaoe  declare  oar  pur- 
pose and  resolution  is,  and  shall  be,  to  promote 
the  power  of  godliness^  to  encourage  the  eier> 
cises  of  religion  both  pobhc  and  private,  and  to 
take  care  that  the  i^ord's  «lay  he  applied  to 
holy  exercises,  without  unneocstary  divertise* 
ments;  aad  that  iosuffidinrf  negUgtntf  and  scan- 
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dalaos  roinisiars  benot  permitted  intbechareb. 
And  that  as  the  present  bishops  are  known  to  bm 
men  of  great  and  exemplary  piety  in  their  lives, 
which  they  have  maniicsted  in  their  notoriowa 
and  unexampled  sufferings  during  these  l«t« 
distempers,  and  of  great  and  known  st^^aeocj 
of  learuiog:  So  we  sbaU  take  especial  care  to 
prefer  no  men  to  tlmt  office  and  chaige,  bot 
men  of  learning  virtue  and  piety,  who  nsajr  be 
themselves  tlie  oast  exampm  to  those  who  arw 
to  be  governed  by  them.  And  we  shall  ex-» 
pect  sind  provide  the  best  we  can,  that  the 
bishops  be  frequent  preachers,  and  that  ther 
do  very  often  preach  t^mselves  in  some  chorcb 
of  their  diocese,  except  they  be  hindered  bj 
sickness  or  other  bodily  iunrmities,  or  sosne 
other  justifiable  occasion,  which  shall  noc  be 
thought  jnsliiiable  if  it  be  frequent. 

9.  **  because*  the  dioceses,  especially  losea 
of  them,  are  thought  to  be  of  too  large  extent, 
we  will  appoint  S'ich  a  number  of  sufracen 
bishops  in  every  diocese,  as  shall  be  sufficieot 
for  the  due  performance  of  their  work. 

3.  **  No  bishop  shall  ordain  or  exercise  moj 
part  of  jurisdiction  which  appertains  to  the 
censures  of  the  cfanrch,  without  the  advice  end 
astistaoce  of  the  Presbyters :  And  no  chancel- 
lors, commissarias  or  officials,  as  such,  shall 
execute  any  act  of  spiritual  jurisdiction  in 
these  cases,  tix.  Eseommunicatioo,  Abaolo* 
tion,  or  wherein  any  of  the  saioi»try  are  oon« 
oerned,  with  reference  to  their  pastoral  charge. 
However  our  intent  and  meaning  is  to  upboM 
and  maintain  the  profession  of  the  civil  law, 
so  far  and  in  such  matters,  as  it  hath  been  of 
use  and  practice  within  our  kincdonu  and  do* 
minions:  albeit,  as  to  Eaoommooicatiott,  our 
will  and  pleasure  is,  that  no  chancellor,  oonw 
missary  or  official  shall  decree  any  sentenoe  of 
excommunication  or  absolution,  or  be  judges  in 
those  things  wherein  any  of  the  ministry  are 
concerned  as  is  aforesaid:  Nor  sl^l  the 
archdeacon  esercise  any  jurisdiction  witboot 
the  advice  and  assistance  of  six  ministers  of  his 
archdeaconry,  whereof  three  to  he  nominated 
by  the  bishop,  and  three  by  the  election  of  the 
major  part  of  the  presbyters  within  the  arch- 
deaconry. 

4.  *'  to  the  end  that  the  Deans  and  Chap- 
ters may  be  the  better  fitted  to  afford  counsel 
and  assistance  to  the  bishops,  both  in  ordina- 
tion and  tlie  other  officer  mentioned  before^ 
we  will  tiike  care  that  those  preferments  be 
given  to  tlie  most  learned  and  pious  presbyters 
of  tiie  diocese.  And  moreover,  that  art  equal 
number  to  those  of  the  chapter,  of  the  mosc 
learned,  pious  and  discreet  pre^yters  of  the 
same  diocese,  annually  cliosen  by  the  major 
vote  of  all  die  prebvterb  of  that  diocese  present 
at  such  elections,  shall  he  always  advisiUK  end 
assisting  together  with  thoaaof  the  chapter  iis 
all  ordinations,  and  in  every  part  of  jorisdic* 
tion,  which  appertains  to  the  censures  of  the 
church,  and  at  all  other  solemn  and  important 
actions  in  the  exercise  of  tlie  coclesiasticai 
jurisdiction,  wherein  any  of  the  ministry  are 
coooemed  j  provided  that  at  all  su^^neetioge 
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tha  nambcr  of  the  mioisterf  so  elected,  and 
tboie  present  of  llie  chapter,  shall  be  equal, 
and  DoC  exceed  one  the  other,  and  that  to 
make  the  numbera  equal,  the  jutiiurs  of  the 
exceeding  number  be  withdrawn^  that  the  most 
ancieot  maj  take  place.  Nor  shall  any  suf- 
fragan bishop  ordain  or  exercise  the  foremen- 
tioned  offices  and  acts  of  spiritual  jurisdiction, 
but  with  the  advice  and  assistance  of  a  suffi- 
cient number  of  the  most  judicious  and  pious 
presbyters  annually  chosen  as  aforesaid  witliin 
his  nrcciocts.  And  our  will  is,  that  the  great 
^ofk  of  Ordination  be  constantly  and  so- 
lemnly performed  by  the  bishop  and  liis 
aforesaid  presbytery,  at  the  four  set  times 
and  seaaoos  appointed  by  the  church  for  that 
purpose. 

6.  *'  We  will  take  care  that  Confirmation  be 
rightly  and  solemnly  performed,  by  the  inform- 
ation and  with  the  consent  of  the  minister  of 
the  place,  who  shall  admit  none  to  the  Lord's 
Sapper,  till  they  have  made  a  credible  pro- 
fession of  their  faitb,  and  promised  obedience 
to  the  wiU  of  God,  according  as  is  expressed  in 
the  considerations  of  tlie  Kubric  before  the 
Catechism*' And  that  all  possible  diligence  be 
used  for  the  instruction  and  reformation  of 
scandaloas  offenders,  whom  the  minister  shall 
not  suffer  to  partake  of  the  Lord's  table,  until 
they  have  openly  declared  themselves  to  have 
truly   repented    and    amended  their    former 
naughty  lives,  as  is  partly  expressed  in  the 
Bubric   and  more  fully  in  the  canons;  pro- 
vided there  be  place  for  due  appeals  to  supe- 
rior power.    But  besides  the  suffragans  and 
their  presbytery,  every  rural  dean  (those  deans 
as  heretofore,  to  be  nominated  by  the  bishop 
of  the  diocese)  together  with  three  or  four  mi- 
nisters of  that  deanery,  chosen  by  the  major 
part  of  all  the  ministers  within  the  same,  shall 
meet  once  in  every  month,  A  receive  such 
complaints  as  shall  be  presented  to  them  by 
the  ministers  or  chnrcb-wardens  of  the  respec- 
tive parishes ;  and  also  to  compose  all  such 
differences  between  party  and  party,  as  shall 
be  offered  to  them  by  way  of  arbitration,  and 
to  convince  offenders,  and  reform  all   such 
things  as  they  shall  find  amiss  by  their  pastoral 
reproo&  and  admonitions,  if  they  may  be  so 
Ktbrmed :  And  such  matters  as  they  cannot 
by  this  pastoral  and  persuasive  way  compose 
and  reform,  are  by  them  to  be  prepared  for, 
and  presented  to  the  bishop ;  at  which  meeting 
tuiy  other  minister  of  that  deanery  may,  if  they 
please,  be  present     Moreover,  the  rural  dean 
and  his  assistants  are  in  their  respective  divi- 
sions to  see  that  the  children  and  the  younger 
sort  be  carefully  instructed  by  the  respective 
ministers  of  every  parish  in  the  grounds  of 
Christian  Relieioo,  and  be  able  to  give  a  good 
account  of  their  faith  and  knowledge,  and  also 
of  their   Christian  conversation   conformable 
tliereuoto,  before  they  be  confirmed  by  the 
bishop,  or  admitted  to  the  sacrament  of  the 
I/)rd's  Supper. 

6.  "No  bishop  shall  exercise  any  arbitrary 
power,  or  do  or  impose  any  thing  upon  the 
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clergy  or  the  people,  but  what  is  according  to 
the  known  law  of  tlieland. 

7.  "  We  are  very  glad  to  find,  that  all  with 
whom  we  have  conierred,  do  in  their  judgments 
approve  a  Liturgy,  or  set  form  of  pulilic  worship 
to  t>e  lawful;  which  in  our  judgment,  for  tljo 
preservation  of  unity  and  uniformity,  we  con- 
ceive to  Le  very  necessary.     And  though  we 
do  conceive  the  liturgy  of  the  church  of  Eng- 
land,   contained  in    the   book  of   Common- 
Prayer;  and  by  law  ehU^blibhed,  to  be  the  best 
we  have  seen;  and  we  believe,  that  ue  have 
seen  all  that  are  extant,  and  used  in  this  part 
of  the  world,  and  well  know  what  reverence 
most  of  the  reformed  churches,  or  at  least  the- 
most  learned  men  in  those  churches  have  for  it; 
yet  since  we  find  some  exceptions  made  against 
several  things  therein,  vve  will  appoint  an  equal 
number  of  learned  divines  of  both  persuasions 
to  review  the  same,  and  to  make  such  altera- 
tions as  shall  be  thought  most  necessary ;  and 
some  adddiiional  forms  (in  the  scripture  phrase 
as  near  as  may  be)  suited  unto  the  several  parts 
of  worship,  and  that  it  be  left  to  the  ministers, 
choice  to  use  one  or  other  at  his  discretion.    In 
the  mean  time,  and  until  this  be  done,  although 
we  do  heartily  wish  and  desire,  that  the  minis- 
ters in  their  several  chur^rhes,  because  they 
dislike  some  clauses  and  expressions,  would  not 
totally  lay  aside  the  use  of  the  book  of  Com- 
mon-Prayer,  hut  read  those  parts  against  which 
there  can  be  no  exception,  which  would  be  the 
liest  instance  of  dechning  those  marks  of  dis- 
tinction which  we  so  much  labour  and  desire  to 
remove:  yet  in  compassion  to  divers  of  our 
good  subjects,  who  scruple  the  use  of  it  as  now 
it  is,  our  will  and  pleasure  is,  that  none  be 
punished  or  tnmbled  for  not  using  it,  until  it 
be  reviewed  and  effectually  reformed  as  afore- 
said. 

8.  "  Lastly,  concerning  Ceremonies,  which 
have  administered  so  much  matter  of  difference 
and  contention,  and  which  have  been  intro- 
duced by  the  wisdom  and  authority  of  the 
church  for  edification  and  the  improvement  of 
piety:  We  shall  say  no  more,  than  that  we 
have  the  more  esteem  of  all,  and  reverence  for 
many  of  them,  by  having  been  present  in  many 
of  those  churches,  where  they  are  most  abo- 
hshed  or  discountenanced,  and  it  cannot  be 
doubted,  but  that,  as  the  universal  church  can- 
not introduce  one  ceremony  in  the  worship  of 
God,  that  is  contrary  to  God's  word  expressed 
in  the  scripture ;  so  every  national  church  with 
the  approbation  and  consent  of  the  sovereign 
power,  may,  and  hath  always  introduced  such 
particular  ceremonies,  as  in  that  conjuncture 
of  time  are  thought  most  proper  for  edification 
and  the  necessary  improvement  of  piety  and 
devotion  in  the  people,  though  the  necessary 
practice  thereof  cannot  be  deduced  from  scrip- 
ture ;  and  that  which  before  was,  and  is  in  it- 
self indifferent,  ceases  to  be  indifferent,  after  it 
is  esiabli^ed  by  law.  And  therefore  our  pre- 
sent cunsiderntion  and  work  is,  to  gratify  the 
private  consciences  of  those  who  ar^  grieved 
with  (he  use  of  some  ceremouics,  by  indulging 
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to  and  dispelling  with  their  omiuini;  those 
ceremonies  ;  not  utterly  to  abolish  any  which 
are  estaUitbed  by  Uw  (if  tiny  ure  practised 
contrary  to  law  the  same  shall  cease)  which 
should  be  unjust  and  of  ill  example,  and  to  im- 
pose upon  the  conscience  of  some,  for  the 
satisfaction  of  the  conscience  of  others,  which 
is  otberwise  provided  for.  As  it  could  not  be 
reasonable  that  soch  men  should  expect,  that 
we  should  ourself  decline,  or  enjoin  others  to 
do  so,  to  receive  the  blessed  sacrament  on  our 
Inees,  which  in  our  conscience  is  the  most 
huqiblei  most  devout  and  most  agreeable  pos- 
ture for  that  holy  duty,  because  some  other 
men  upon  reasons  best,  if  not  only  known  to 
themselves,  choose  rather  to  do  it  sitting  or 
standing :  We  shall  leave  all  decisions  and  de- 
terminations of  that  kind,  if  they  shall  be 
thought  necessary  for  a  perfect  and  entire  unity 
•nd  uniformity  throughout  the  nation,  to  the 
advice  of  a  national  synod,  which  shall  be  duly 
called,  after  a  little  time,  and  %  mutual  conver- 
sation between  persons  of  different  persuasions, 
hath  DioUilicd  those  distempers,  abated  those 
sharpnesses,  and  extinguished  those  jealousies 
which  make  us  unfit  for  those  consultations. 
And  upon  such  advice,  we  shall  use  our  utmost 
•ndeavour,  that  such  la»s  may  be  establiihed, 
as  may  best  provide  for  the  peace  of  the  church 
and  state;  provided  that  none  shall  be  denied 
the  Sacrament  of  the  Lord's  Supper,  thouf»h 
they  do  not  use  the  gesture  tff  kneeling  in  the 
•ct  of  receiving. 

"  In  the  mean  time,  out  of  compassion  and 
compliance  towards  those  who  would  forbea? 
tlie  oross  in  baptism.  We  are  content  that  no 
man  shall  he  compelled  to  use  the  same,  or 
siiffer  for  not  doing  it.  But  if  any  parent  de- 
sire to  have  his  child  christened  according  to 
the  form  uaed,  and  the  mini&ter  will  not  i|se  the 
sic^D,  it  shall  be  lawful  for  that  parent  to  pro- 
cure another  minister  to  do  it :  And  if  the 
proper  minister  shall  refuse  to  omit  that  cere- 
mony of  the  cross,  it  shall  be  lawful  for  the 
parent,  who  would  not  have  his  child  so  bap- 
tised, to  procure  another  minister  to  do  it  who 
will  do  it  accordine  to  his  desire. 

**  No  man  shall  be  compeMed  to  bow  at  the 
name  of  Jesus,  or  suffer  in  any  degree  for  not 
doing  it,  without  reproaching  those  who  out 
of  their  devotion  continue  that  ancient  cere- 
mony of  the  church. 

"  For  the  use  of  the  surplice,  we  arc  con- 
tented that  all  men  be  left  to  their  liberty  to  do 
as  they  shall  think  fit,  without  sunerinc;''in  the 
least  degree  for  wearing  or  not  wearing  it. 
Provided  that  this  liberty  do  not  cxlen:!  to  our 
own  chapel,  cathedral  or  collegiate  churches, 
or  to  any  college  in  cither  of  our  nniversitiep, 
but  that  the  several  statutes  and  customs  for 
the  use  thereof  in  the  said  places,  be  there  ob-  | 
served  as  formerly. 

**  And  because  some  men,  otherwise  pious 
•nd  learned,  say,  they  cannot  conform  onto  the 
subscription  required  by  the  canon,  nor  take 
the  oath  of  canonical  obedience,  we  are  con- 


the  oath  of  allegiance  and  supremacy)  that  they 
shall  receive  ordination,  institution  and  induc- 
tion, and  shall  be  permitted  to  exercise  their 
function,  and  to  enjoy  the  profits  of  their  liv- 
ings, without  the  said  subscription  or  onth  o9 
canonical  obedience :  And,  moroorer,  that  no 
persons  in  the  universities  shall,  for  the  want  oF 
such  subscription,  be  hindered  in  the  taking  their 
degrees.  LasUy.That  none  be  judged  toforA^it  hi* 
presentation  or  benefice  or  be  deprived  of  it  upon 
the  statute  of  the  thirteenth  of  queen  Elizabeth, 
chapter  the  twelfth,  so  he  read  and  declare  his 
assent  to  all  the  articles  of  religion,  wbidi  onljr 
concern  the  confession  of  the  true  christian 
faith,  and  the  doctrine  of  the  sacraments  com- 
prised in  the  book  of  Articles  in  the  said- 
statute  mentioned.  In  a  word,  we  do  anin 
renew  whnt  we  hare  formerly  said  in  oar  De* 
claration  from  Breda,  for  the  liberty  of  temfer 
consciences,  tliat  no  man  shall  be  disquieted, 
or  called  in  question  for  differences  of  opinion 
in  matters  of  religion,  which  do  not  disturb  tb« 
peace  of  the  kingdom :  And  if  any  have  beeiv 
disturbed  in  that  kind  since  our  arrival  here, 
it  hath  not  proceeded  from  any  direction  ot 
ours. 

*'  To  conclude,  and  in  this  place  to  explain 
what  we  mentioned  before,  ana  said  in  our  Let* 
ter  to  the  House  of  Commons  from  Breda,that  w# 
hoped  in  due  time  ourself  to  propose  somewhat 
for  the  propagation  of  the  Protestant  religion 
that  will  satisfy  the  world,  that  we  have  always 
made  it  both  our  care  and  our  study,  and  have 
enough  observed  whnt  is  most  like  to  bring 
disadvantage  to  it :  We  do  conjure  all  oar  lov* 
ing  subjects  to  acquiesce  in  and  submit  to  thb 
our  Declaratiun  concerning  those  difllerence^ 
which  have  so  much  disquieted  the  nation  at 
home,  and  given  such  offence  to  the  Protestant 
churches  abrqad,  and  brought  such  reproach 
upon  the  Protestant  religion   in  general  from 
the  enemies  thereof;  as  if  upon  obscure  no* 
tions  of  foith  and  fancy,  it  did  admit  the  prac« 
t ice  of  christian  duties  and  obedience  to  be 
discountenanced  and  suspended,  and  introduc* 
a  licence  in  opinions  and  manners,  to  ^he  pre^ 
judice  of  the  christian  faith.    And   let  us  all 
endeavour  and  emulate  each  other  in  those  en- 
deavours, to    countenance  and   advance  the 
Protestant  reli^^ioo  abroad,  which  wKI  be  best 
done  by  supporting  the  dignity  and  reverence 
due  to.  the  best  Reforircd  IVotestant  Church  at 
home:  and  which  bein^*  once  freed  from  the 
calamities  and  reproaches  it  hath  undergone 
from  these  late  ill  timc!<,  wilJ  be  the  best  shelter 
from  those  abroad,  which  Mil  by  that  counte- 
nance both  be  the  better  protected  against 
their  enemies,  and  be  the  more  easily  induced 
tn  compose  the  differences  amongst  themselves;, 
wliich    give    iheir    enemies  more    advantage 
ri^nimt    tt.cm  :     And   we    hope  and   expect, 
that  all  men  wiK  henceforward  forbear  to  vent 
any  such  doctrine  jn  the  pulpit,  or  to  endenvonr 
to  work  in  such  ma^tier  upon  the  affections  of 
thcpenp]e,as  may  dk^pose  them  to  an  ill  opinion 
of  us  and  the  eoverrt  nient,  and  to  disturb  the 
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10  their  aeverai  focatioDt  endearour  to  pre- 
•er>*e  the  same  afiectioo  aod  zeal  we  oarself 
will  do;  all  oor  good  subjects  will  bj  God's 
Ueising  upon  us  enjoy  as  great  a  measure  of 
felicity,  as  this  nation  haiTi  ever  done,  and 
which  we  shall  constantly  labour  to  procure  for, 
tbern^  as  the  gceatest  blessing  God  can  bestow 
upon  us  in  this  world.  Given  at  our  court 
at  Whiiehall  this  twenty  fifth  day  of  October 

Though  this  Declaration  did  not  please  all 
ehe  ministers^  yet  the  greatest  numbers  in  Lon- 
don and  country  were  content;  but  because  it 
went  upon  the  plan  of  Diocesan  Episcopacy, 
which  tliey  had  covenanted  against,  others  were 
not  satisfied;  some  ventured  upon  a  second 
Addms  to  the  king,  in  which  they  renew  their 
rc<|oest8  for  Archbishop  Usher's  scheme  of 
Primitive  Episcopacy,  as  roost  agreeable  to 
Scripture,  most  conducive  to  good  discipline; 
and  as  that  which  would  save  the  nation  from  the 
violation  of  the  Solemn  League  and  Covenant, 
which  whether  it  were  lawfully  imposed  or  no, 
ihey  conceive  now  to  be  binding  upon  them. 

*  '*  A  little  time  before  this  Declaration  was 

n*  lished.  Chancellor  Hyde  (whose  head  and 
d  were  most  in  it)  had  given  notice  of  it  in 
a  speech  to  the  parliament,  wherein  he  tells 
them,  '  lie   was  cummanded   to  mention   to 
them  two  thinjs  recommended  to  them  by  his 
majesty  in  his  Declaration  from  Breda,  the  one 
for  composing  those  unhappy  diflerences  and 
distempers  in  religion,  whicn  had  too  much 
disturbed  the  peace  of  the  kingdom.    This 
saith  be,  is  a  sad  argument  indeed,  it  is  a 
consideration  that  must  make  every  religious 
heart  to  bleed,  to  see  religion,  which  sliould  be 
the  strongest  obligation  and  cement  of  uffec- 
tiooy  and  brotherly  kindness  and  compassion, 
made  now  by  the  perverse  wranglings  of  pas< 
sionate  and  froward  men,  the  ground  of  all 
•nioMMity,  br^red,  malice  and  revenge;  and 
this  unruly  and  unmanly  passion^  I  fear,  too 
frequently  transports  those  who  are  in  tlie 
right,  as  well  as  those  who  are  in  tlie  wrong, 
and  leaves  the  latter  more  excusable  than  the 
former.    When  men  who  find  their  manners 
and  dispositions  very  conijrmable  in  all  the 
necessary  obligations  of  humai  nature,  avoid 
one  another*s  conversation,  and  grow  first  un- 
sociable and  then  uncharitable  to  each  other, 
because  one  cannorthink  as  the  other  doth. 
'  My  Lords  and  Gentlemen ;  This  disquisi- 
tion bath  cost  the  king  many  aVigh,m8ny  a  sad 
bour»  when  he  h&th  considered  the  almost  irre- 
parable reproach  the  Protestant  Religion  hath 
undergone  from  the  divisions  and  distractions 
which  have  been  so  notorious  intliis  kingdom. 
What  pains  he'hatb  taken  to  compose  them, 
after  several  discourses  with  pious  and  learned 
men  oi  different  persuasions^  you  will  shortly 
see  by  a  declaration  he  will  shortly  publish 
upon  that  occasion ;  by  which  yon  will  see  his 
great  indulgence  to  those  who  can  have  any 
pretension  from  conscience  to  di&r  from  their 
biethren.'  '^    Keonet. 


Concerning  the  preamble  of  his  majesty 's  De- 
claration they  tender  these  llequests : 

1.  "  That  as  they  are  persuaded  it  is  not  in 
his  majrsty's  thoughts,  to  intimate  that  they 
are  giulty  of  the  offences  therein  meutionej, 
they  hope  it  wijl  be  a  motive  to  hasten  the 
Uuion. 

9.  *•  Though  they  detest  sacrilege,  yet.  they* 
will  not  determine,  whether  in  some  cases  of 
superfluities  of  revenues,  nnd  tlie  necessity  of 
the  Church,  there  may  not  be  an  alienation, 
which  is  no  sacrilege. 

3.  "  His  majesty  having  acknowledged  their 
moderation,  they  still  hope  they  may  be  re- 
ceived into  the  settlement,  and  continue  their 
stations  in  the  Church. 

4,  "  Since  his  majesty  has  declared,  that  thft 
essence  of  Episcopacy  may  be  preserved,  though 
the  extent  of  the  jurisdiction  be  altered,  they 
hope  his  majesty  w  ill  consent  to  such  an  alter** 
tion  as  may  satisfy  their  consciences." 

They  then  renew  their  requests  for  promoting 
of  piety ;  of  a  religious  and  diligent  ministry.; 
of  the  requisites  of  Church  Communion,  Aid  for 
the  observation  of  the  Sabbath.  They  com- 
plain that  parish  discipline  is  not  sufticienilf 
granted  in  his  majesty  s  Declaration,  that  in- 
ferior synods  are  passed  by,  and  tliat  the  bisliop 
is  not  *  Episcopus  prases,  but  episcopus  pnn* 
*  ceps,'  endued  with  sole  power  of  ordination 
and  jurisdiction.  They  therefore  pray  again^ 
that  archbishop  Usher's  form  of  Church-Go- 
vernment may  be  established  at  least  an  thest 
three  points: 

1.  '*  That  the  pastcMrs  of  parishes  may  be  aU 
lowed  to  preach,  catechise,  and  deny  the  Coni'- 
munion  of  the  Churoh  to  the  impemtent,  scan* 
dalous,  or  such  as  do  not  make  a  credible  pro- 
fession of  faith  and  obedience  to  the  commandi 
of  ChrisL 

2.  **  That  the  pastors  of  each  rural  deanry 
may  meet  once  a  month  to  receive  presentmenia 
and  appeals,  to  admonish  offenders,  and  after 
due  patience  to  proceed  to  excommunication. 

9.  *'  That  a  diocesan  synod  of  the  delegates 
of  rural  synods  may  be  called  as  often  as  need 
requires ;  that  the  bishop  may  not  ordain  or 
exercise  spiritual  censures  without  the  consent 
of  the  majority ;  and  thiit  neither  chancellors, 
archdeacons,  commbsaries  nor  officials,  maj 
pass  censures  purely  spiritual;  but  for  the  exer- 
cise of  civil  government,  coercivelv  by  mulcts, 
or  corporal  penalties,  by  power  derived  fro» 
your  majesty,  as  supreme  over  all  persons  ax^ 
things  ecclesiastical,  we  presume  not  at  all  t« 
interpose." 

As  to  the  LitoiiQr« 

"  They  rejoice  that  his  majesty  has  declared, 
that  none  should  suffer  for  not  usii^  the  Com- 
mon-Praver  and  Ceremonies ;  but  then  it  grieves 
us,  say  tbey,  to  hear  that  it  is  ^iveu  in  charge 
to  the  judges  at  the  assizes,  to  indict  men  upon 
the  Act  of  Uniformity  for  not  using  the  Com- 
mon-Prayer. That  it  is  not  only  some  obsolete 
words  and  phrases  that  are  offensive,  Lui  that 
other  thing^  need  amendment;  therefore  we 
pray,  that-oona  may  be  ponished  for  not  using 
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th«  Book,  till  it  be  refunned  bj  the  consent  of 
divines  of  both  purtt^s." 

Concern iog  Ceremonies. 
*'  They  thank  his  uiujesty  for  his  gracious 
couceft&ious,  but  pray  liiai  to  leave  out  of  bis 
DecUration  these  words, '  That  we  do  uot  he- 

*  lieve  the  practice  of  the  particular.ceremonies 

*  excepted  ng^ainst  unlawful,  because  we  are  not 

*  alt  of  that  opinion  ;  but  we  desire,  that  there 
'  may  be  do  law  nor  Canon  fur,  uur  ajgaiust 
'  thew,  (being  allowed  by  our  opponents  as  in- 
'  different)  as  there  is  *  no  cauou  against  any 
'  particular  gesture  in  singing  Psalms,  and  yet 

*  there  is  an  uninterrupted  unity/'' 

For  particular  Ceremonies. 

1.  **  We  humbly  crave,  that  there  may  be 
liberty  to  receive  the  Lord's  Supper  either 
kneeling,  standing,  or  sittinjg.  2.  That  the  ob- 
servation of  holy  days  of  human  institution 
may  be  left  indifferent.  3.  We  thank  your  ma- 
jesty for  liberty  an  to  the  cross  in  Baptism,  the 
Burpljpe,  and  bowing  at  the  name  of  Jesus;  but 
1*9  pray,  that  this  liberty  may  extend  to  colleges 
nnd  cathedrals  fur  the  benefit  of  youth  as  well 
•s  elder  persons,  and  that  the  canons  which 
impose  these  ceremonies  may  be  rcpcnlcd. 

**  We  ilinnk  your  majesty  for  your  grncious 
concession  of  tiie  forbearance  of  subscription  ; 
thotigh  we  do  not  dissent  from  the  doctrinal 
Articles  of  tlie  Church  of  England  ;  nor  d(»  wc 
scruple  the  oaths  of  allegiance  and  supremacy, 
nor  would  we  have  the  door  \ei\  open  for  pa- 
pists ;ind  heretics  to  come  in. 

"  But  we  take  the  liberty  to  represent  to  your 
majesty,  that  notwithstanding  your  gracious 
concessions,  onr  ministers  cannot  procure  in- 
stitution without  renouncing  their  ordination 
hj  Presbyters,  or  being  re-ordained,  nor  wiih^ 
out  subscription  and  the  oaths  of  canonical 
obedience.  And  we  are  apprehensive  that  your 
vnojesty's  indulgence  does  not  extend  to  tlie 
tibatemeut  of  re-ordination,  or  sulMcription,  or 
the  oath  of  canonical  obedience.  We  there- 
fore earnestly  crave,  that  your  mnjesty  will  de- 
clare your  pleasure.  1.  I'hat  ordination  and 
institution,  and  induction,  rasy  be  conferred 
^without  the  said  subscription  and  oath.  S. 
That  none  may  be  urged  to  be  re- ordained,  or 
denied  institution  for  want  of  ordination  by 
prelates,  that  have  been  ordained  by  Presby- 
ters. That  none  may  forfeit  their  presentation 
or  benefice  for  not  reading  those  Articles  of  the 
thirty  nine  that  relate  to  government  and  cere- 
monies.'' 

However  if  the  king's  Declaration  without 
Any  amendments,  had  passed  into  a  law,  it 
would  have  prevented  in  a  great  measure  the 
'  separation  that  followed  ;  but  neither  the  Court, 
nor  ministry  intended  it,  if  they  could  stand 
their  ground  apon  the  foot  of  the  old  establish- 
ment. A  reverend  prelate  of  the  Church  of 
England  confesses,  '*  that  this  Dechiration  has 
in  jt  a  spirit  of  tme  wisdom  and  charity  above 
Any  one  pahlic  confession  that  was  ever  made 
.  in  matters  of  religion.  It  shews  the  admirable 
tamper  and  pmdence  of  the  king  ttd  bis  couo- 
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cil  in  that  tender  juncture  of  affairs;  it  proves 
the  charity  and  moderation  of  the  suffering 
bishops,  in  thinking  such  concessions  just  and 
reasonable  for  peace  and  unity ;  and  it  shews 
a  disposition  in  the  other  party  to  have  accepted 
the  terms  of  union  consistent  with  our  epnco- 
pacy  and  liturgy.  It  condemns  the  unhappy 
ferment  that  s<K>n  after  followed  for  want  of 
this  temper;  and  it  may  stand  f(»ra  pattern  to 
posterity,  whenever  they  are  disposed,  ti>  receive 
the  discipline,  and  heal  the  breaches  of  the 
Church."  Another  conformist  writer  adds, 
"If  ever  a  divine  sentence  was  in  the  mouth 
of  any  king,  and  his  mouth  erred  not  m  judg- 
ment ;  I  verily  believe  it  was  thus  with  our  pre- 
sent mnjesty  when  he  composed  that  admirable 
Declaration,  which  next  to  holy  scripture  I 
adore,  and  think  that  the  united  judgment 
of  the  whole  naiioii  cannot  frame  a  better 
or  a  more  unexceptionable  expedient,  lor  a 
firm  and  lasting  concord  of  these  distracted 
churches." 

The  Presbyterians  about  London  were  so 
pleased,  that  ihey  drew  up  the  following  Ad- 
dress of  thanks  in  the  name  of  the  city  minis- 
ters, and  presented  it  to  the  king,  Nov.  16, 
by  the  hands  of  the  rev.  Mr.  Samuel  Clarke. 

**  Most  dread  Sovereign!  We  your  majesty's 
most  dutiful  and  loyal  subjects,  ministers  ot  the 
^ospil  in  your  city  of  London,  having  perused 
your  majesty's  late  Declaration,  and  find  it  so 
full  of  indulgence  and  iiracinus  condescension^ 
we  cannot  but  judge  ourselves  highly  obliged 
first  to  render  our  unfeigned  thanks  to  God, 
and  next  our  most  humble  and  hearty  acknow- 
le<^ginents  to  your  majesty,  that  we  may  tes- 
tify to  your  royal  self,  and  all  the  world,  our 
just  sentiments  of  your  majesty's  great  good- 
ness and  clemency  therein  expressed.*  The 
Adiirrss  then  recites  the  several  condescensions 
of  Ins  maiesty  in  the  Declaration,  and  concludes 
thus,  **  VVe  crave  leave  to  profess,  that  though 
all  things  in  this  frame  of  government  be  not 
exactly  suited  to  our  judgments,  yet  your  ma- 
jesty's moderation  has  so  great  an  influence  on 
us,  that  we  shall  to  our  utmost  endeavour  the 
healing  of  the  breaches,  and  promotmg  the 
peace  and  union  of  the  cburcn. — We  would 
Leg  of  your  majesty  with  all  humility  upon  our 
knees,  that  re-oidination,  and  the  surplice  in 
colleges  might  not  be  imposed ;  and  we  hope 
God  will  incline  your  maj«s:y*s  heart  to  gratity 
us  in  these  our  desires  also.*'  Signed  by 
Samuel  Clark;  William  Couper ;  Tlio.  Case; 
Jo.  Rawlinson;  Jo.  Sheffield;  Thomas  Gouge; 
Gab.  Sanger;  £1.  Pledger;  Matth.  Poole;  Jo. 
Gibbon;  William  Whitaker^  Tho.  Jacomb; 
Thomas  Lye;  John  Jackson;  John  Meriton; 
William  Bates;  with  many  others. 

The  king  having  received  the  Address,  re* 
turned  this  answer,  "  Gentlemen,  I  will  en- 
deavour to  give  you  all  satisfaction^  and  to 
make  you  as  happy  as  myself." 

Agreeably  to  the  promise  made  in  this  Do- 
claration,  concerning  a  Review  of  the  Litargj, 
the  following  ComuussioD  was  issuod ; 
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The  Commission  for  the  Coi7F£rence  of  the 

Savoy. 

"  Charles  the  second  by  the  grace  of  God, 
king  of  EnglHndj  Scotlnnd,  France  and  Ireland, 
Defender  of  the  Faith,  &c.  To  our  trusty  jvpd 
well-beloved  the  most  reverend  father  in  God 
Accepted,  archbishop  of  York,  the  right  teve*. 
rend  fathers  in  God,  Gilbert  bishop  of  London, 
John  bishop  of  Durham,  John  bishop  of  Ro- 
chester, Huinphiey  bishop  of  Saruni,  George 
bishop  of  Worcester,  Robert  bishop  of  Lincoln, 
Benj:iinin  bishop  of  Peterborough,  Brian  bishop 
of  Chester,  Richard  bishop  ot  Carlisle,  John 
bishop  of  Exeter,  £d%vard  bishop  of  Norwich : 
asd  to  our  trusty  and  well  beloved,  the  reve- 
rend Anthony  Tockney,  D.  D.  John  Conunt, 
D.  D.  William  Spurstow,  D.  D.  John  Wallis, 
D.  D.  fho.  Man  to  II,  D.  D.  Edmund  Caiamy, 
D,  D.  Richard  Baxter  Clerk,  Arthur  Jackson, 
Tho.  Case,  Samuel  Clerk,  Matthew  Newcomen 
Clerks ;  and  to  our  trusty  and  well  beloved  Or. 
Earles,  dean  of  Westminster,  Peter  lleylin, 
I>.  D.  John  Hacket,  O.  D.  John  Berwick, 
D.  D.  Peter  Gunning,  D.  D.  John  Pearson, 
D.  D.  Tho.  Pierce,  D.  D.  Anthony  Sparrow, 
Herbert  Thoradike,  D.  D.  Thomas  ilortar, 
D.  D.  Thomas  Jacomb,  D.  D.  Wiltiam  Bate, 
JohnRawlinson,  CIerk%  William  Cooper,  Clerk, 
Dr.JohnLigtitiuotyDr.JrihnCoHings,  Dr  Ben* 
jmintn  Woodhridge,  and  William  Drake  clerk, 
greeting.  Whereas  by  our  Dechuration  of  the 
95th  o»  October  last,  concerning  Ecclesiastical 
AffisirS)  we  did  (amongst  other  things)  express  uuf 
esteem  of  the  liturgy  of  tlie  church  ol  England, 
contained  m  the  book  of  Common- Prater;  and 
yet  since  we  6nd  exceptions  made  against  several 
thi 0)9  therein,  we  did  by  our  said  Declaration  de- 
dart;  we  would  appoint  an  equal  number  of  learn- 
ed divines,  of  both  persuasion;),  to  re\  iew  the 
saiite;  We  ihorefnre  in  accomplishmeot  of  our 
s  lid  w^ill  and  intent,  and  of  our  continurd  and 
constant  care  and  ^tudy  for  the  peace  and  unity 
of  the  churches  within  our  dominions;  and  for 
t}ie  removal  nf  all  exceptions  and  differences,  and 
the  occasion,  of  such  differences  and  exceptinns 
from  among  our  good  subjects  ;  for  or  concern- 
ing the  said  book  of  Common- Prayer,  or  any 
thing  therein  contained,  do  by  these  our  Let- 
ters Patents  require,  authorize,  constitute  and 
appoint  you  the  said,  6cc.  to  advise  upon,  and 
review  the  said  book  of  Common-Prayer;  com- 
paring the  same  with  the  mu:«t  ancient  liturgies 
which  have  been  used  in  the  church  in  the  pri- 
Biitive  and  purest  times.  And  to  that  end,  to 
assemble  and  meet  to(;ether,  from  time  to  time, 
and  at  such  time  within  the  space  o(  four  ca- 
lender months  now  next  ensuing,  in  the  Mab- 
ters  lodging  in  the  Savoy  in  the  Strand,  in 
the  county  of  Middlesex,  or  in  such  other  place 
or  places  as  to  you  shall  be  thought  fit  and  con- 
venient; to  take  into  your  serious  and  grave 
roDsideration  the  several  directions  and  rules, 
forms  of  prayer,  aod  things  in  the  said  book  of 
Common- Prayer  contained,  and  to  advise, 
consult  upon  and  about  the  same,  and  several 
ttb|ectioDf  and  txceptions  which  shall  now  be 


raised  against  the  same ;  and,  (if  occasion  be) 
to  make  such  reasonable  and  necessary  altera- 
tions, corrections  and  amendments  therein,  as 
by  and  hetween  you  the  said  archbisKops,  bi- 
shops, doctors,  and  persons  hereby  required  and 
authorized  to  meet  and  advise  aforesaid,  shall 
be  agreed  upon  to  be  needful  and  expedient, 
for  the  giving  satisfaction  to  tender  consciences, 
and  the  restoring  and  continuance  of  peace 
and  unity  in  the  churches  under  our  protection 
and  government ;  but  avoiding  (as  much  as  may 
be)  all  unnecessary  abbreviations  of  the  fbrrot 
and  liturgy,  wherewith  the  people  are  altoge* 
tber  acquainted,  and  have  so  long  received  in 
the  church  of  England.  And  our  will  and 
pleasure  is,  that  when  you  the  said  archbishop, 
bishops,  doctors  and  persf>ns  authorized  and 
appointed  by  these  our  Letters  Patents  to  meet, 
advise  and  consult  upon,  and  about  the  pre- 
mises as  aforesaid,  shall  have  drawn  your  con- 
sultations to  any  resolution,  and  determination 
which  you  shall  agree  upon  as  needful  or  ex- 
pedient to  be  done  for  the  altering,  diminbb- 
ing,  or  enlarging  the  said  book  of  Commoo- 
Prayer,  or  any  part  thereof.  That  then  forth- 
with you  cenify  and^  present  to  us  in  writing 
under  your  several  hands,  the  matters' and 
things  whereupon  you  shall  so  determine  for 
our  approbation ;  and  to  the  end  the  same,  or 
so  much  thereof,  as  shall'  be  approved  by  us, 
may  be  established  ;  and  forasmuch  as  the  said 
archbishop  and  bishops  have  several  great 
charges  to  attend,  which  we  would  not  dispense 
with,  or  that  'the  same  should  be  neglected 
upon  any  great  occasion  whatsoever :'  and 
some  of  them  being  of  great  age  and  infirmi- 
ties, may  not  be  able  constantly  to  attend  the 
execution  of  the  service  and  authority  hereby 
given  and  required  by  us,  in  the  meeting  and 
consultation  aforesaid  ;  We  will  therefore,  and 
hereby  require  you  the  said  Dr.  Earles,  &c.  to 
supply  the  place  and  places  of  such  of  the 
archbishops  and  bishops  (other  than  the  said 
Edward  bishop  of  Norwich)  as  shall  by  a^e, 
sickness,  iniirmity,  or  other  occasions  be  hin- 
dered from  attending  the  said  meeting  or  con- 
sults ion  (that  is  to  say)  that  one  of  you  the 
said  Dr.  Earles,  &c.  sliall  from  time  to  time 
supply  I  he  place  of  each  one  of  them  the  said 
archbishop  and  bishops  (other  than  the  said 
Edward  bishop  of  Norwich)  which  shall  hap- 
pen to  he  hindered  or  to  be  absent  from  the 
said  meetings  or  consultations;  and  shall  and 
may  advise  consult  and  determine;  and  also 
certify  and  execute  all  and  singalar  the  powers 
and  authorities  before  mentioned,  in  and  about 
the  premises,  as  fully  and  absolutely  as  such  arch- 
bishops and  bishops  which  shall  so  happen  to  be 
absent,  should  or  might  do  by  virtue  of  these  our 
Letters  Patents,  or  any  thing  herein  contained, 
in  case  he,or  they  were  personally  present.  And 
whereas  in  regard  of  the  distance  of  some,  the 
inBnnity  of  others,  the  multitude  of  coDStant 
employment  and  other  incidental  impediments ; 
some  of  you  the  said  Edward  bishop  of  Nor- 
wich, &c.  may  be  hindered  from  the  conatant 
attendance  in  the  execution  of  the  lerviot 
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aforetaid ;  W«  tlier«for«  will,  and  do  bcreby 
require  nod  authorise  ypu  the  said  Tbonas 
Horton,  &c.  to  supply  toe  place  or  places  of 
•uch  the  commisMoners  last  above  imeDtioiiet(y 
as  sliAll  by  the  means  aforesaid,  or  any  other 
occasion  be  hindered  from  the  said  meeting 
mad  consultations,  that  one  of  you  the  said 
Thomas  Horton,  doctor,  shall  from  time  to  time 
supply  the  places  of  each  one  of  the  said  com- 
nissioners  ItsC  mentioned,  which  shall  happen 
to  be  hindered  or  absent  from  the  said  meeting 
and  consultations;  and  shall  and  may  advise, 
consult  and  determine,  and  also  certify  and 
jetecute  all  and  singular  the  powers  and  autho- 
rities before  mentioned^  in  and  about  the  pre- 
mises, as  fully  and  absolutely  as  such  uf  the 
eaid  last  mentioned  commissioners,  which  shall 
so  happen  to  be  absent,  should  or  might  do 
by  virtue  of  these  our  Letters  Patents,  or  any 
thing  therein  contained,  in  case  he  or  they 
#ere  personally  present:  in  witness  whereof 
we  have  caused  these  our  Letters  to  be  made 
Patents  :  Witness  Ourself  at  Westminster,  the 
^th  of  March|  in  the  thirteenth  year  uf  our 
reign.    (Per  ipsum  Regem.)      Bari^sa" 

The  bishop  of  London's  lodgings  in  the  Savoy 
was  appointed  for  the  place  of  meeting  ;  when 
the  parties  appeared,  the  bishop  of  London  ac- 
quainted the  Presbyterian  ministers,  that  them- 
selves and  not  the  bishops,  had  requested  ihe 
Conference  for  makiug  alterations  in  the  Litur- 
gy; That  therefore  nothing  was  to  be  done  till 
they  had  delivertd  their  Exceptions  in  writing, 
together  with  the  additional  forms  and  altera- 
tions  which  they  desired.* 

The  Exceptions  were  accordingly  drawn  up 
^»  ■  I.I. 

*  "  VVhen  the  commissioners  were  assrm^ 
bled  the  first  time,  April  15,  the  Archbishop  of 
York  stood  op  and  said,  he  knew  but  little  of 
the  business  they  were  met  about,  4nd  therefore 
referred  it  to  Dr.  Sheldon,  Bishop  of  London, 
who  gave  it  as  his  opinion,  that  the  Presbyte- 
rians having  desired  this  conference,  they,  the 
Bishops,  should  neither  say  nor  do  any  thing 
till  the  others  had  brought  in  all  their  eiceptions 
and  complaints  against  the  Liturgy  in  writing 
with  their  additional  forms  and  amendments. 
The  Presbyterians  humbly  moved  for  a  Con- 
ference according  to  the  words  of  the  commis- 
sion, but  the  Bishop  of  London  insisting  pe- 
temptortlv  upon  his  own  method,  the  others 
consented  to  bring  in  their  Eiceptions  at  one 
time  and  their  Additions  at  another.  For  this 
purpose  Bishop  Reynolds,  Dr.  Wallis,  and  the 
rest  of  the  Presbyterian  party,  met  from  day  to 
day  to  collect  their  Exceptions ;  but  the  Addi- 
tions or  drawing  op  a  new  Form,  was  intrusted 
with  Mr. Baxter  alone. '  Bishop  Sheldon  saw  well 
<  enough,'  says  Burnet,  *  what  the  effect  would 
'  be  of  obliging  them  to  make  all  their  demands 
'  at  once,  that  the  number  would  raise  a  mighty 
*  outcry  against  them  as  a  people  that  could 
'  never  be  satisfied.'  On  the  other  band  the 
Presbyterians  were  divided  in  their  sentiments; 
•DBse  were  for  insisting  only  on  a  few  important 
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things,  reckoning  that  if  they  were  gmncd,  and 
by  Dr.  Renolds,  Dr.  Wallis,  Dr.  Bates,  Dr. 
Jacomb,  Mr.  Calamy,  Mr.  Newcomen,  Mr. 
Clerk,  and  others. 

In  this  Paper  laid  before  the  bisliop^,  '<  they 
move,  that  the  prayers  and  other  materials  of 
the  liturgy,might  not  be  clogged  ifitb  any  thing 
that  was  doubtful  or  questioned  among  pious, 
learned  and  orthodox  persons. 

"  1.  That  the  imposing  thinp  of  doubtful 
disputation  as  terms  of  C4>mm union,  had  in  all 
ages  been  the  ground  of  schism  and  separation: 
and  for  this  they  cite  the  authority  of  Mr. 
Hales. 

**  3.  That  as  the  English  reformers  at  firU 
out  of  their  great  wisdom,  formed  the  litui)|y 
in  such  a  manner  as  was  most  likely  to  gain 
upon  the  Papists,  by  varying  as  little  as  mighft 
be  from  the  offices  encitntly  received;  so  ao* 
cording  to  the  same  rule  of  prudence,  and  cba- 
rity,  ihey  detired  tlie  liturgy  mi^ht  be  so  com- 
posed  as  might  best  reconcile  it  to  those  Pro- 
testants Mho  are  agreed  in  the  substantial  pointa 
of  religion.  , 

**  3.  To  proceed,  they  would  have  the  i«p^ 
titioos  and  respou«ds  of  the  parish-clerk  and 
people,  and  tlie  alternate  reading  of  the  psalm 
and  hymns,  omitted.  They  pretend  this  custom 
raised  a  confused  noise  in  the  congregation, 
and  made  what  was. read,  less  intelligible. 
They  argue  farther,  that  tlie  minister  ought  to 
be  the  people*s  mouth  in  all  public  services  : 
and  that  bjr  the  Holy  Scriptures,  the  people's 
part  is  only  to  attend  with  reverential  silenc^ 
and  declare  tlieir  cousent  in  the  close,  by  say- 
ing Amen. 

**  4.  For  this  reason  tliey  would  have  tba 

an  Union  followed,  it  might  be  easier  to  obtain 
other  things  afterwards.  But  the  majority,  by 
the  in6uence  of  Mr.  Baxter,  were  for  extending 
their  desires  to  tlic  utmost,  and  thouglit  them- 
selves bound  by  the  words  of  the  commission 
to  offer  every  thing  they  tliought  might  conduce 
to  the  peace  of  the  church,  without  considering 
what  an  aspect  this  would  have  with  tlie  world, 
or  what  influence  their  numerous  demanda 
might  have  upon  tlie  minds  of  those  who  were 
now  their  superiors  in  numbers  aud  strength  ; 
but  when  they  were  put  in  mind  that  the  king's 
commission  gave  them  no  power  to  alter  the  go- 
vernment of  the  church,  nor  to  insist  upon 
Archbishop  Usher's  model,  nor  so  much  as  to 
claim  the  concessions  of  his  majesty's  late  De« 
claret  ion,  they  were  quite  he^tless ;  for  they 
now  saw  that  all  they  were  to  expect  was  a  few 
amendments  in  the  Liturgy  aitd  Common- 
Prayer  Book.  This  was  concluded  before-hand 
at  court,  and  nothing  more  intended  than  to 
drop  the  Presbyterians  with  some  plausible 
decency."    4  Neal,  271. 

*'  N.  B.  All  the  Papers  relating  to  the  Con- 
ference at  the  Savoy  are  collected  in  a  Book 
intituled,  '  The  History  of  Non-Conformity^ 
'  as  it  was  argued  and  stated  by  commissioners 

*  on  both  sides  appointed  by  his  majesty  kin^ 

*  Charles  2,  in  XO^U  6ro.  ediL  $d.  1703. 
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"  10.  That  the  tniDister  may  not  be  enjoined 
to  read  any  port  of  the  litargy  at  the  commu- 
nion table,  excepting  such  portions  which  pro« 
perly  belong  to  the  Lord's  Supper:  And  at^ucil 
(tines  only,  when  the  Holy  Sacrament  is  admi* 
nistered. 

"11.  Thftt  whereas  the  word  minister,  and 
not  priest  or  curate,  stands  in  the  rubric  for 
the  absolution,  and  divers  other  places :  It  is 
requested  this  osage  may  be  continued  through 
the  whole  book :  And  that  the  Loi-d's  Day 
may  be  inserted  instead  of  Sunday. 

'*  112.  And  in  regard  singing  of  psalms  is  a 
considerable  part  of  public  worship ;  they  de<* 
sire  the  version  set  forth  and  allowed  to  he 
sung  in  churches,  may  be  mended;  or  that 
they  may  hare  leave  to  make  use  of  a  more 
correct  translntion. 

"  13.  That  all  obsolete  terras  and  expres- 
sions in  language  worn  out,  may  be  altered  to 
words  of  common  use.  This  is  repeating  part 
of  their  Eighth  Oljection.  Their  instances 
are  *  Aread*  used  in  the  gospel  for  "Monday  and 
Wednesday  before  Easter.  ^  And  then  opened 
he  their  wits,' in  the  gospel  for  Easter  Tuesday. 

*'  14.  That  no  portions  of  the  Old  Testa- 
ment, or  of  the  Acts  of  the  Aposdes^  be  called 
epistles,  and  read  as  such. 

"  15.  That  the  phrase  in  several  offices 
which  presumes  all  persons  within  the  commu- 
nion of  the  church,  regenerated^  converted, 
and  in  an  actual  state  of  grace,  may  be  re- 
fonned  :  For  considering  the  want  of  ecclesi* 
astical  discipline,  confessed  in  the  Commioa- 
don,  such  a  supposition  is  pore  than  the  ut- 
most charity  can  admit. 

"  16.  That  the  petitions  in  the  prayers  might 
have  a  more  orderly  connection,  and  the  formf 
carried  on  to  a  more  competent  length ;  That 
this  method  would  be  more  to  edification,  and 
gain  farther  upon  the  people's  esteem. 

"  Under  this  head,  they  are  somewhat  mora 
particular ; 

**  And  first.  They  charge  the  collects  with 
being  generally  too  short,  many  of  them  con- 
sisting but  of  one,  or-at  most,  but  of  two  sen- 
tences of  petition.  That  thej  are  generally 
prefaced  with  a  repeated  mention  of  tne  name 
abd  attributes  of  God,  and  presently  concluded 
with  the  name  atid  merits  of  Christ.  That  by 
this  disposition  of  the  service,  many  unneces- 
sary breaks  are  occasioned :  And  that  when 
many  petitions  are  to  be  oflTered  at  the  sama 
time,  these  interruptions  are  neither  agreehbla 
to  scriptural  examples,  nor  suited  to  the  gravity 
of  that  holy  duty. 

"Secondly,  They  object  the  prefaces  oT 
many  collects  have  no  clear  and  direct  refer- 
ence to  the  following  petitions.  That  the  pe^ 
titions  are  put  together  without  due  order  or 
natural  connection,  and  fallinf^  sliort,  iustead 
of  being  suitable  to  the  occasions  for  which 
they  are  used,  seem  to  have  been  the  ei&ct  of 
chance  and  inadvertency.  It  is  therefore  de- 
sired, that  instead  of  those  discontinued  col- 
lects there  may  be  one  methoHicafand  entire 
form  of  .prayer  composed  ont  of  many  of  them. 


divided  petitions  in  the  litany  thrown  into  one 
aoletiia  prayer,  to  be  pronounced  by  the  mini- 
sters. 

**  5.  That  nothing  might  remain  in  the  litur- 
gy, which  seems  to  countenance  the  observa- 
tion of  Lent,  as  a  religious  fast :  That  the  ex- 
ample  of  our  Saviour's  fasting  forty  days  and 
ibrty  nights,  vms  above  human*  strength,  and 
never  desij>ncd  for  imitation.  To  corroborate 
this  reasoning,  they  take  notice,  that  by  an  act 
of  parliament  made  the  5th  of  Elizabeth,  ab- 
fiinence  from  flesh  is  prohibited,  upon  the 
fcore  of  reli|iion»  and  only  recommeaded  for 
politic  considerations. 

**  6.  That  the  religious  observation  of  Saints- 
days,  together  with  tlieir  Vigils,  may  be  laid 
•sid^^  And'that  if  any  of  them  are  continued, 
they  may  be  called  Festivals,  and  not  Holy- 
days,  that  they  may  not  be  made  equal  with 
the  Lord's-day,  nor  have  any  peculiar  service 
appointed,  nor  the  people  obliged  wholly  to 
foi^ear  working :  and  tlmt  such  names  in  the 
Calender  which  are  not  inserted  in  the  first  and 
second  books  of  king  Edward  the  6th,  may  be 
kft  out. 

**  7.  That  the  gift  of  prayer  being  one  spe^ 
cial  qualification  for  the  ministry,  they  desire 
the  liturgy  may  not  be  so  strict  I  v  imposed,  as 
totally  toesclude  the  exercise  of  that  faculty  in 
any  part  of  public  worship :  and  that  in  con- 
sequence of  this,  it  may  be  left  to  tlie  discre- 
tion of  the  minister  to  omit  part  of  the  stated 
service,  as  occasion  shall  require.  And  this 
lil)«rty,  they  pretend,  was  allowed  by  the  first 
Coromon-Pra^er-Book  of  Edward  the  sixth. 

'*  8.  That  in  regnrd  of  the  many  defects  ob- 
served in  the  Version  of  the  Scriptures,  used 
in  the  liturgy,  they  move  these  mis-perfor- 
manoes  may  be  struok  ont,  and  the  new  trans- 
lation allowed  by  authority,  substituted  instead 
of  the  former.  That  the  Version  in  the  liturgy 
b  either  obsolete  m  language,  or  mistaken  la 
sense,  they  endeavour  to  prove  from  the  follow- 
ing instances.  In  the  epistle  for  the  first  Sun- 
day after  Epiphany,  Rom.  19.  1,  it  is  read,  Be 
ye  changed  m  your  shape:  and  the  epistle  for  the 
Snnday  next  before  Easter,  Phil.  $.  5.  Our 
Saviour  is  said  to  be  found  in  his  apparel  as  a 
man ;  and  in  the  epistle  for  the  fourth  Sunday 
in  Lenty  Galat.  4.  the  old  Version  runs,  Mount 
Sinai  is  Ag^  in  Arabia,  and  borders  upon  the 
city,  which  is  now  called  Jerusalem :  the  epis- 
tle for  St.  Matthew's  day,  2  Cor.  4.  they  trans- 
late. We  go  not  out  of  kind.  Tlie  gospel  fur 
the  second  Sunday  after  Epiphany,  John  2.  it  is 
translated.  When  men  be  drunk.  The  gospel 
for  the  first  Sunday  in  Lent,  taken  out  of  the 
lltfa  of  St.  Luke,  it  is  turned.  One  house  does 
iall  apon  another.  And  lastly,  the  gospel  fi>rthe 
Annanciatinn,  taken  out  of  the  l5t  of  St.  Lake. 
This  is  the  first  month  which  is  called  barren. 

*'  9.  That  the  canonical  scriptures  contain- 
ing all  things  necessary  to  salvation,  they  de- 
sire the  Apocr3rphnl  books  may  not  be  read  : 
these  writings  having  no  unquestionable  autho- 
rity for  recommending  matters  either  of  belief^ 
•r  practice. 
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'*  17.  They  observe  the  public  limrgy  of  a 
cburcb  ought  to  comprehend  the  sum  of  oil 
such  iins  as  are  ordinarilj  (o  be  conlessed  in 
prayer  i  And  take  in  such  petitions  and  thanks- 
givingt  as  are  comoiunly  to  be  put  up  by  the 
church :  And  that  the-  Catechisms,  or  public 
systems  of  doctrine,  should  contain  a  brief  ab- 
stract of  all  such  doctrines  as  are  necessary  to 
be  believed :  And  the  points  sliould  be  set 
down  in  a  clear,  esplicii  manner.  And  here 
they  pretend  the  liturgy  is  defective  as  to  all 
these  matters. ' 

«<  t.  Say  titer,  there  is  no  preparatory 
prayer,  in  the  beginning  of  the  service,  for 
UwVs  assistance  and  acceptance;  and  yet 
many -collects  in  ihe  middle  of  the  worship, 
have  little  or  nothing  else. 

^  2.  The  Confession,  as  these  ministers  con- 
tinue, is  very  defective :  Original  sin  is  tio( 
clearly  ex  prised,  nor  the  number  of  actual 
sins  with  their  aggravations  sufficiently  en* 
larged  on.  That  the  form  goes  too  much  upon 
generals  :  Whereas  confession  being  an  exer- 
cise of  repentance,  ought  to  be  more  particular. 

<<  3.  They  complnio  of  a  great  defect  in  the 
Ibrms  of  public  thanksgiving.    And, 

"  ^.  lltcy  object  the  whole  body  of  the 
Common  Prayer  is  too  much  wrapt  up  in  ge- 
nerals :  As,  *  To  be  kept  from  all  evil,  from  all 
*  enemies,  from  all  adversity,  that  we  may  do 
<  God*s  will,'  &c.  without  dilating  upon  the 
particulars  included. 

**  5.  They  pretend  the  Catechism  is  defec- 
tive in  many  necessary  doctrines,  and  that 
some  of  the  essentials  of  Christianity  are  not 
mentioned,  unless  in  the  creed. 

**  18.  They  alledge  the  Liturey  enjoins  the 
use  of  several  ceremonies,  which  from  the 
time  of  the  first  reformation  have  been  judged 
unwarrantable  by  divers  learned  and  pious  men. 

'<  The  impositions  complained  of  are.  First, 
The  enjoining  the  use  of  the  surplice.  Second- 
ly, That  none  may  baptise  or  be  baptised, 
without  the  transient  image  of  the  cross,  which 
has  at  least,  they  say,  the  appearance  of  a  sacra- 
ment of  human  institution.  Tlurdly,  The  en- 
joining the  posture  of  kneeling  at  receiviuj;  the 
"Lord's  Supper.  And  here  they  cite  the  autho- 
rity of  our  Saviour  and  his  Apostles  for  a  diifi^- 
rent  gesture :  And  that  the  Church  of  England 
omtradicts  the  practice  of  the  Catholic  Church 
for  several  ages,  and  runs  counter  to  the  ca- 
nons of  the  most  venerable  synods.  And  last- 
ly, that  the  weight  of  thwe  impositions  are 
atUl  made  more  burthensome  by  the  canons 
requiring  the  clergy  to  subscribe  their  lawful- 
iiess.'' 

To  these  ^ceptions  the  Commissioners 
who  represented  the  Church  of  England  re- 
turned an  Answer ;  part  of  which  shidl  be  laid 
before  the  reader. 

'*  1.  The  Presbyterian  ministers  objected  the 
Lituigy  had  aU  along  given  dissatisfaction  to 
•everal  persons  of  piety  and  learning;  to  this 
the  episcopal  divines  returned.  That  the  pas- 
sages compkiiaed  of  in  the  Liturgy  ought  to  be 


evidently  proved  unlawful,  before  any  alterar 
ti(.D8  can  be  demanded.  That  it  is  no  argu- 
ment to  say  a  great  many  pious  persons  scruple 
the  use  of  it,  unless  it  can  clearly  be  made  out 
the  Liturgy  has  i;iveo  just  ground  fo/  such  sou- 
plet.  For  otiierwtse,  if  the  bare  pretence  of 
scruples  is  a  sutticient  plea  to  dischar^  us 
from  obedience,  all  law  and  order  can  signi/y 
notliing.  To  this  they  add,  that  if  the  Liturgy 
kbould  be  altered  as  the  Ministers'  Paper  re- 
quires, the  generality  of  the  soberest  and  best 
members  of  the  Church  of  England,  would  have 
just  cause  of  dist;ubL  For  that  buch  an  altera- 
tion would  imply  a  concession,  that  this  Litur- 
ay  was  an  intolerable  burthen  upon  tender 
consciences,  and  a  usage  plainly  superstitious : 
For  these  are  rhe  pretences  suggested  for  an 
alteration.  Now  the  granting  all  this,  moat 
infer  the  justifying  those  who  have  separated 
from  it,  and  the  condemning  all  those  who  have 
adhered  to  it,  with  the  hazard  and  loss  of  Uvea 
and  fortunes.  After  this  introduction,  they 
proceed  to  give  an  answer  to  the  first  general 
pmpusal,  and  affirm,  that  tlie  Englisll  reformers 
had  been  careful  to  put  nothing  into  the  Litur- 
gy, but  what  is  either  evidently  the  word  of 
God,  or  has  been  generally  received  by  the 
CathoUc  Church.  To  the  next  proposal  they 
answer,  that  great  care  must  be  taken  to  sup* 
press  private  conception  of  prayer,  both  be- 
fore and  ailer  sermon  :  That  otherwise  private 
opinions  will  be  brouglit  into  pulpit-prayers. 
For  what  el»e  can  he  expected,  if  private  pet^ 
sons  may  have  the  liberty  of  making  public  de- 
voiions  r 

**  To  that  part  of  the  proposal  that  prayers 
may  consist  of  nothing  doubtful  or  questioned 
by  pious,  learned,  and  ortiiodox  persons:  Tlia 
episcopal  divines  reply.  That  since  it  is  not  de- 
hned  and  ascertained  who  those  orthodox  per> 
sons  are,  they  must  either  take  all  those  for 
orthodox  persons  who  have  the  assurance  to 
affirm  themselves  such :  And  if  so,  the  demand 
is  unreasonable.  Fur  some  who  deny  the  divW 
nity  of  the  Son  of  God,  will  stile  themselves 
orthodox,  and  yet  there  is  no  reason  we  should 
part  with  an  article  of  our  creed  for  their  satis- 
faction. Besides,  the  proposal  requires  an  im- 
possibility. For  there  never  was,  nor  ever  will 
be,  any  prayers  couched  in  such  a  manner,  as 
not  to  be  questioned  by  some  people  who  call 
themselves  pious,  learned  and  orthodox.  Bat 
if  by  orthodox  is  meant  only  those  who  adhere 
to  scripture,  and  the  Catholc  consent  of  anti- 
nuity,  they  are  not  of  opinion  that  any  part  of 
the  English  Liturgy  has  tieen  questioned  by 
such. 

''  To  the  general  objection  of  the  English 
service  being  loaded  with  church-pomp,  imi^ 
gery,  many  superfluities,  and  reviving  obsolete 
customs  :  To  this  they  answer,  That  if  these 
generals  are  intentled  to  be  applied  to  the  Li- 
turgy, they  are  gross  calumnies,  and  a  contra^ 
diction  to  the  confession  of  tiie^e  very  Minis- 
ters in  the  latter  part  of  their  Exreptions.  Bet 
if  no  application  is  intended,  they  are  foreign 
to  the  purpose,  and  therefore  it  bad  been  more 


pradcnoe  ind  Cttiidoiir  not  to  hare  mentioned 


To  go  00  with  the  Charch  CommiBStonen, 
wno  need  not  be  mentioned  at  every  Artide. 

**  It  was  the  wisdom  of  our'Refonners,  9ny 
<nej,io  draw  op  iudi  a  Lttorgj  as  neither  Ro- 
maniita  nor  ProUsUott  could  justly  esoept 
•gaiatt:  And  therefore,  as  the  first  nerer 
chaffed  it  %ricb  any  positive  errors,  but  only 
with  the  want  of  iomethioe  they  conceived  ne- 
ceanary,  to  was  it  never  Jound  fault  with  by 
•hose  propeHy  distinguished  by  the  name  of 
Proccstaooi;  that  is,  those  of  the  AugusUn 
CoolesBioa.  And  as  for  others  who  have 
bronght  the  church  service  into  dislike  with 
aome  people ;  this  practic^  of  their*s  has  been 
their  laalt  and  their  sin:  So  that  to  urge  the 
iiicseot  slate  of  affinrs  as  an  argument  why  the 
•ook  should  be  altered,  is  by  no  means  reason- 
•Me.  To  do  this  would  be  to  gratify  these 
jnen  in  an  error,  and  make  their  own  unwar- 
xmntable  conduct  an  advantage  to  them. 

**  The  third  and  fourth  P»>posals  may  go  to- 
fetber ;  the  demand  in  both  being  against  re- 
aponsals  and  alternate  readings  in  h^mns, 
IMalma,  Ace.  And  that  upon  such  a  motive  as 
><eally  rather  proves  the  necessity  of  continoing 
them  in  their  present  condition.  They  would 
take  these  nsagcs  away,  becanse  they  do  not 
edily :  Now  for  this  very  reason,  they  ought  to 
be  kept  on.  For  that  they  do  edify,  is  pfain, 
if  not  by  informing  our  understandings,  (the 
prayen  and  hymns  oeing  never  made  for  a  Ca- 
teeJusm)  yet  by  (^uidcenine,  keeping  up,  and 
wilting  our  devotion,  whicn  is  apt  to  sleep  or 
(row  langnid,  in  a  kmg  oontinuea  prayer.  Our 
edification  therefore  is  best  consulted  by  being 
called  on  and  awakened  by  frequent  Amen«i : 
by  being  excited  by  mutual  exultations,  neti- 
taocis  ami  holy  emulations,  which  of  us  shall  go 
fiu^thest  in  shewing  his  own  zeal  for  the  glory 
of  God,  or  contribute  meet  to  that  of  others. 
For  this  purpoee  olternate  reading,  repetitions 
•ad  responses,  are  fsr  more  serviceable  than  a 
long  tedious  prayer.  Nor  is  this  our  opinion 
only,  ^ot  the  judgment  of  former  ages,  as  ap- 
pears by  the  pracuce  of  the  Jewish  and  undent 
Christian  churches. 

'*  But  these  Demandsnts  olject,  this  custom 
dashes  with  the  Scripture :  That  these  inspired 
writings  declare  the  minister's  being  nppomted 
Ibr  the  con«;rcgstion  in  public  prayers :  That 
the  people's  part  is  only  to  attend  with  silence, 
■ad  signify  their  assent  by  saying  Amen.  Now 
if  these  gentlemeo  mean,  that  the  people  in 
pobltc  services  most  only  say  the  word  Amen, 
they  havo  no  text  to  prove  their  assertion,  fie* 
aidtt,  they  themoelves  practise  the  direct  con- 
trary ia  one  of  their  prindpai  parts  of  worship : 
We  mean  their  singiuK  of  psslms,  where  tne 
oeopAc  have  as  great  a  part  as  the  minister. 
Now  if  this  mav  be  done  in  Hopkins's,  why  not 
in  Havid's  Psalms  f  If  in  metrf ,  why  not  in 
prosed  If  in  a  Psalm,  why  not  in  •  Litany  ? 

**  Fkrtlier,  it  is  desirt-d  that  nothing  shnuldhe 
in  the  Liturgy  which  so  much  asseems  to  ooon- 
tenaiice  the  observation  of  Le^t^  ai  a  religious 
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fiist ;  This  is  requested  as  an  expedient  fof 
peace,  and  is  in  efiect  to  desire  our  church 
may  shew  hendf  contentious  for  the  sake  of 
peace,  and  divide  from  the  CathoUc  Churchy 
that  wa  may  correspond  the  closer  at  home, 
and  live  at  onky  among  ourselves.  But,  St. 
Paul  reckons  these  contentious,  who  oppose 
the  custom  of  the  churclies  of  Ood.  Now 
that  the  rdigious  observation  of  Lent  was  m 
custom  of  the  chnrches  of  God,  appears  by  the 
testimonies  o(  the  Fathers,  llits  demand 
therefore  has  no  tendency  to  peace,  but  dis* 
sention.  And  bcnre  the  fasthng  forty  days  may 
be  practised  in  hnitation  of  our  Saviour,  not« 
withstanding  what  is  objected  to  the  contrary* 
For  though  we  cannot  reach  op  to  his  divinitr, 
follow  hun  niusi6«f  aquji,  and  abstain  wholly 
from  meat  for  so  long  n  time,  yet  we  may  fast 
forty  days  tosetlif  r,  either  as  Cornelias  did,  tfll 
three  o'clock  in  the  afternoon,  or  tiU  noon,  at 
St,  Peter  did,  or  at  least  we  may  come  up  to 
Danid's  fast,  and  forbear  entertaining  oor  pa« 
late :  And  thus  far,  without  question,  it  is  po$« 
sible  for  as  to  imitate  our  Lord.  Nor  aoet 
the  act  of  parliament,  5  Eliz.  forbid  fissting  in 
this  manner^  or  upon  the  view  abovemention^ 
ed* :  We  dare  not  suppose  the  parliameot  had 
any  intention  to  prohioit  a  custom  commanded 
by  the  Church  of  Christ.  Ndther  does  the 
act  determine  any  thing  about  a  Lenten  fast» 
but  only  provides  for  the  incrtaseof  the  navy, 
and  encouraging  the  fishery  upon  that  score. 
Besides,  we  must  not  interpret  one  statute  so', 
as  to  make  it  clash  with  another.  Now  the  1st 
of  Eh'z.  cap.  2,  still  in  force,  confirms  the 
whole  Liturgy,  and  by  consequence  the  relt* 
gious  keeping  of  Lent :  and  this  with  a  severe 
f>ena]ty  upon  all  those  who  speak  in  deroga* 
tioa  of  any  part  of  the  Common-Prayer.  And 
therefore  that  other  ect  of  5  Eliz.  cap.  $,  must 
not  be  interpreted  to  a  counter  sense,  and  as 
if  it  proMbited  the  religious  keeping  of  Lent. 

**  The  observing  Saints-Days  is  not  enjoined 
as  of  divine,  but  of  ecclesiastical  institution : 
that  therefore  it  is  not  necessary  they  should 
have  any  particular  appointment  in  Scripture : 
their  being%seful  for  the  promoting  pie^,  and 
serviceable  to  the  general  end  recommende<l 
in  holy  «rrit,  is  siifficient  for  this  purpose. 
That  the  observation  of  these  solemnities  was 
a  primitive  custom,  appears  by  the  Rituals  and 
LiturKie^,  by  the  consentient  testimony  of  an- 
tiquity, and  by  the  ancient  Translations  of  the 
Bible:  for  instance,  by  the  Syriac  and  Ethio* 
pic  versions,  where  the  lessons  appointed  for 
holy  dnys,  are  particularly  marked.  Now  the 
former  of  these  Translations  comes  near  the 
apostolic  a^e.  Farther,  our  Saviour  himself 
kept  the  feast  of  the  Dedication,  which  was  a 
si^iemiiitj  of  the  church's  institution.  And 
the  chief  business  of  these  days,  being  not  for 
least ing,  not  for  entertainment  and  divenion, 
bot  the  eiercise  of  hnly  duties,  they  are  more 
properly  called  holy  davs  than  festivals :  and 
though  they  are  all  of  a  resembling  nature, 
it  cannot  be  inferred  they  all  require  an  equal 
regard.    As  for  Iht  peoplf^  they  nay  be  i^ 
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dolged  working  after  tvtoing  wernot^  if  anlfao- 
ritj  shall  Uiink  fit.  The  other  namet  excepted 
•gainst,  stand  in  the  Kalendar,  not  liaat  they 
fhould  be  kept  as  holy  dayty  but  upon  the  score 
of  their  being  useful  fur  preserving  the  memo- 
riet  of  some  eminent  persons  :  t^j  are  like- 
wi&e  serviceable  for  leases,  law-da|a»  &c. 

^  Their  oroposal  touching  the  gift  of  prajer, 
makes  the  liturgy,  in  effects  wholly  insigni6> 
caot :  for  what  else  can  be  tlie  consequence, 
if  every  minister  may  put  in,  and  leave  out  at 
diKretion?  As  for  the  gift,  or  rather  the 
spirit  of  prayer,  it  consists  in  the  inward  graces 
of  the  fioly  Spirit,  and  not  in  extemporary  ex- 
pressions :  such  unpremeditated  effusions  are 
only  the  effects  of  natural  pares,  of  a  voluble 
tongue  and  uncommon  auurance*  But  if 
there  is  any  such  gift  as  is  really  pretended, 
this  extraordinary  Qualification  must  be  subject 
lo  the  prophets  and  the  order  of  the  church. 

*<  Considering  the  mischieft  coming  by  im- 
pertinent, ridiculous,  and  sometimes  seditious, 
wicked  and  blasphemous  expressions,  under 
pretence  of  giving  liberty  for  exercising  the 
pSt  of  prayer ;  considering  the  honour  of  God 
)s  so  ni^lily  injured^  and  religion  suffers  so 
much  this  way,  it  is  reasonable  those  who 
desire  such  an  indulgence  in  public  ^devotions, 
should  first  give  the  church  security,  that  no 
private  opinions  should  be  put  into  their  pray* 
era :  and  that  nothing  contrary  to  the  faith, 
should  be  uttered  before  God,  or  offered  up  to 
him  in  the  church.  To  prevent  which  mis- 
chiefs, the  former  ages  knew  no  better  way 
than  forbidding  the  use  of  any  prayers  in  public, 
excepting  such  as  were  prescribed  by  public 
authority. 

<*  Tlie  Presbyterians  objections  against  the 
obsolete  language,  and  mistaken  sense  in  the 
Translation  used  in  the  liturgy,  are  all  true, 
nod  all  amended. 

**  The  Church  Commissioners  proceed  to 
consider  their  Exceptions  against  reading  Apo- 
chryphal  lessons  in  the  church.  And  here  they 
observe,  the  Presbyterians  demmid  an  altera- 
tion upon  such  grounds  as  would  exclude  all 
Sermons  as  well  as  the  Apocrypha^  Their  ar^ 
gument  is,  the  helv  Scriptures  contain  all 
things  necessary  with  reference  both  to  belief 
and  practice.  This  plea  is  returned  upon  them 
with  a  dilemma :  if  the  inspired  writings,  say 
the  Church-Commissioners,  are  so  compre- 
hensive, to  what  purpose  are  there  so  many 
uunecessaiy  Sermons  r  Why  have  we  any  thing 
more  than  the  reading  of  Holy  Scriptures  ? 
But  if  notwithstanding  the  sufficiency  of  the 
Old  and  New  Testament,  Sermons  are  neces- 
sary, there  is  no  reason  why  these  Apocryphal 
chapters  should  not  be  reckoned  equally  use- 
ful :  for  most  of  them  deliver  excellent  dis- 
courses and  precepts  of  morality :  and  it  is 
much  to  be  wished  the  sermons  of  these  minis- 
ters were  no  worse:  if  they  are  afraid  tliese 
books  may  by  this  regard  come  up  to  an  equal 
autlioritjf  with  the  Canon  ;  the  church  has  se- 
cured tlietn  against  tliis  apprehension,  by  call- 
ing tham  Apocryphal :   now  it  is  the  church's 


testimony  which  tenches  os  to  make  this  dia* 
tinction.  And  lastly,  to  leave  ont  these  Apo*' 
cryphai  lessons,  were  to  cross  upon  the  practice 
of  former  ages. 

**Tbat  the  minister  sbotild  not  read  the 
communion  service  at  the  communion-table^ 
is  not  reasonable  to  demand,  since  it  was  the 
practice  of  all  the  Primitive  Church  :  and  if 
we  do  not  govern  ounelves  by  that  golden 
role  of  the  Council  of  Nice,  '<  Let  ancient  cus* 
toros  be  continued,"  unless  reason  plainly  re* 
quires  the  contrary,  we  shall  gire  offence  to 
sober  Christians  by  a  causelcM  departure  frons 
Catholic  usage,  and  put  a  greater  advantage  ia 
the  hands  oi  our  adversaries,  than  it  is  to  bA 
iioped  our  brethren  Che  Dissenters  would  wil* 
lingly  allow.  •  As  for  the  priest's  standing  ac 
the  Common  ion-table,  it  seems  an  invitatioa 
to  the  holy  Sacrament,  and  reminds  us  that  it 
is  the  duty  of  some  of  as  at  least,  to  receive 
every  Sunday  :  and  though  we  happen  to  neg«* 
lect  our  duty,  it  is  fit  tlie  church  should  suggest 
recollection,  and  keep  her  standing. 

"It  is  not  reasonable  the  word  Minister 
should  only  be  used  in  the  Common-Prayer  r 
for  since  some  parts  of  the  Liturgy  may  be  per* 
formed  by  a  deacon  and  others,  sueh  as  Abscw 
lotion  and  Consecration,  by  none  nnder  the 
order  of  a  Priest,  it  is  fit  soma  each  word  aa 
Priest  should  be  used  for  those  offices  whicfa 
are  appropriated  to  lus  character:  the  terns 
Minister  being  of  too  low  and  lax  a  significa* 
tion  for  this  purpose.  The  word  Curate  like- 
wise signifies  those  who  ore  entrusted  by  the 
bishop  with  the  cure  of  souls,  and  therefore 
very  fit  to  be  used.  Sunday  being  a  very  an* 
cient  distinction  of  the  day  upon  which  our 
Saviour  itise  irom  the  deAd,  there  is  no  reason 
that  name  should  be  disused. 

^*  Singing  of  Psalms  in  metre,  continue  the 
Church<)ommissioners,  is  no  part  of  the  Li- 
tuigy,  and  by  consequence  no  part  of  our  oooh 
mission. 

<*  In  answer  to  the  15th  objection,  they  al- 
ledge,  that  the  church's  phrase  in  her  prayers, 
is  no  more  offensive  than  St.  Paulsi  this 
apostle  in  his  epistles  to  the  Corinthians,  Gala- 
tians,  and  others,  calls  them  in  general  the 
Churches  of  God  sanctified  in  Christ  Jesus, 
and  Saints  by  their  vocation.  And  yet  amongst 
these,  there  were  many,  who  upon  the  score  of 
their  open  irregularities,  could 'not  properiy 
be  stiled  such:  however,  St.  Paul  denomi- 
nates the  whole  from  the  greater  part,  and 
puts  the  rest  in  mind  of  their  profession,  what 
they  have  undertaken  in  their  baptism,  and 
the  privileges  and  honourable  distinctions  to 
which  that  Sacrament  has  given  them  a  title.- 

'*  As  to  the  connexion  of  the  parts  of  the 
Dturiiy,  it  is  conformable  to  the  example  of 
the  Churches  of  God,  and  has  as  maob  co- 
herence as  usually  occurs  in  many  petitions  of 
the  same  Psalm.  And  the  metiiod  of  these 
offices  they  must  believe  to  be  admirable  and 
beyond  exception,  till  the  Presbyterians  can 
suggest  a  better,  which  is  not  yet  done. 

**  Tlia  CuUe(*t5,  by  their  brevii) ,  arc  bfU 
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sailed  to  devotion,  fend  resemble  those  short, 


but  preralent  prayers  in  Scripture, 
merciful  to  me  a  sinnef/    *  Son  of  I 


<LoRi  be 
of  Dmvid  have 
mercj  on  us.'    *  Lord  increase  our  faith/    . 

After  tbisy  prooeedin^^  to  the  remainder  of 
the  objection,  they  subjom,  ''  We  cannot  ima- 
gine why  th«  repeated  name  and  mention  of 
the  attnbotes  ot  God,  should  not  be  most  ac- 
ceptable to  any  j^erson  relieiously  disposed ;  or 
bow  tins  repetition  should  seem  any  burthen, 
since  David  magnified  one  attribute  of  God's 
mercy  six  and  twenty  times  together.  Nor 
can  we  concetye  w  hy  the  name  and  merits  of 
Jesus  should  be  less  comfortable  to  us  than  to 
former  saints  and  martyrs :  and  since  the  hopes 
of  obtaining  oiir  petitions  are  founded  upon 
the  attributes  of  God,  such  prefaces  of  prayers 
as  are  taken  -from  the  divine  perfections,  are 
aot  to  be  censured  as  unsuitable  and  casual, 
though  tbey  ahould  have  no  speqal  reference 
to  tl^  following  petitions." 

From  hence  they  advance  to  the  17th  ex- 
ception :  **  And  whereas  it  was  objected  there 
wu  no  preparatory  prayer  in  our  Liturgy  for 
God's  assistance  or  acceptance,  they  answer, 
this  is  plain  misreporting  the  Conmion-Pniyer. 
For  besides  a  preparatory  exhortation,  there 
are  several  prayers  upon  the  heads  in  which  it 
is  pretended  tbey  are  deficient.  The  instances 
are  these ;  *  Despise  not,  O'Lord,  humble  and 
contrite  hearts.'  *  That  those  things  may 
please  him  tliat  we  do  at  this  present.'  *  O 
Lord  open  our  lips,'  &c. 

^  As  to  the  Pre^yterians  objection  against 
the  Churcli'ft  Confession  being  couched  in 
general  terms,  the  episcopal  divines  answer,  that 
this  is  rather  a  perfection,  than  a  disadvantage: 
that  the  offices  are  intbnded  for  common  use : 
that  general  services  would  cease  to  be  such, 
by  descending  to  particulars.  To  come  closer 
to  the  case  :  when  confession  of  sins  is  general, 
all  persons  may  and  must  join  in  it,  considerin^g 
in  many  thin^  we  offend  all.  But  if  the  enu- 
meration of  sin  was  particular,  it  would  not  be 
10  welt  suited  to  the  use  of  the  congregation  : 
for  it  may  well  be  supposed  to  happen,  that 
some  persons  may  by  God's  grace,  nave  been 
prsserved  from  several  of  those  sins  recited  : 
and  therefore  by  confessing  themselves  guilty, 
they  would  lie  to  God  Alnaighty,  and  thus  stand 
in  need,  of  a  new  confession.  As  for  original 
sin,  they  conceive  it  sufficiently  acknowledged 
m  the  charchV  confessing,  that  *  without  God's 
'  help,  our  frailty  cannot  but  fidl ;  and  that  our 
'  mortal  nature  can  do  no  good  thing  without 
•him.' 

**  And  whereas  the  Presbyterians  comphuned 
of  the  want  of  stated  forms  for  several  public 
occasions ;  the  Qiurcb*CommisBioners  answer, 
ihey  are  not  oonsdous  of  any  such  defect : 
however,  if  any  sach  thing  can  be  made  good, 
the  Church  will  provide  accordingly. 

**  The  Dissenters  complain,  the  JLitor|sy'  goes 
too  mudi  upon  generals,  in  their  applications 
for  Godfs  grace  and  protection,  and  instance 
in  these  expressions ;  <  That  we  may  do  God's 
will;  dnt  «ro  nay  b«  kfpt  from  all  evil.' 


Now  these,  reply  the  Church-Commissioners, 
are'  almost  the  very  terms  in  the  Lord's  Prayer.' 
So  that  tbey  must  reform  that,  before  they  can 
pretend  to  mend  our  Liturgy  in  these  petitions.** 

The  principal  demand  ot  the  Presbyterians^ 
was,  <*  That  those  which  impose  any  ceremo- 
nies, especially  the  surplice,  the  sign  of  the 
cross,  and  kneeling,  might  be  abrogated.  Their 
reasons  for  this  demand,  are  these. 

**  1.  It  is  doubtfiil,  as  the  Presbyterians 
argue,  wliether  God  has  empowered  men  to ' 
impose  such  significant  signs.  For  though  they 
call  them  significant,  tbey  have  no  real  good* 
ncss  in  the  judgment  of  the  imposeis  tbem- 
selves :  for  they  call  them  things  indifferent, 
and  therefore  tbey  cannot  fall  under  St.  Paul's 
rule  of  Omnia  decenitr^  neither  are  they  suit-, 
able  to  thesimplicity  of  gospel  worship. 

*'  S.  Because  it  is  a  violation  of  the  royalty 
of  Christ,  and  an  impeachment  of  his  laws  as' 
insufficient.  Their  other  two  reasons,  drawn 
from  their  being  scrupled  by  several  learned 
and  orthodox  men ;  and  giving  occasion  to 
divisions  and  persecution,  have  been  mentioned 
ahneady.'' 

The  Church*  Commissioners,  before  they  an* 
•wer  particulariy  to  these  reasons,  premise  some 
general  rules  for  suppoiting  their  tollowing  dis- 
course. 

"  1.  They  observe,  that  God  has  not  only 
given  a  power,  but  likewise  commanded  the 
imposing  whatever  shall  be  truly  decent  and 
becoming  his  public  service.  I'hat  after  St. 
Paul  bad  laid  down  some  particular  rules  for 
praying,  thanksgiving,  prophesying,  &c.  he 
concludes  with  this  general  precept,  let  all 
things  he  done  h>x,nftim9  in  a  decent  manner: 
and  that  there  may  be  uniformity  in  these  cir- 
cumstances of  decency,  the  apostle  adds,  let 
there  be  a  rdf^t,  a  rule,  or  canon  for  that 
purpose. 

**  S.  Superiors,  not  inferiors,  must  be  judges 
of  what  is  decent  and  convenient :  those  who 
have  authority  to  order  that  every  thing  be 
done  decently,  must  of  necessity  first  judge  of 
the  quality  of  things. 

**  3.  These  rules  for  decency  made  and  en« 
joined  by  superiors,  ooght  to  be  obeyed  by 
inferiors,  till  it  b  made  as  clear  that  they  are 
not  bound  to  obey  in  the  particular  .case,  as, it 
is  evident  in  general,  that  it  is  their  duty  to 
obey  their  superiors :  for  if  the  eseraption 
from  obedience  is  less  clear  thaii  the  command 
to  obey,  it  must  be  sin  not  to  obey. 

**  4.  Pretence  of  conscience  is  no  discharge 
from  obedience,  for  the  law,  as  long  as  it  con- 
tinues, binds  to  obedience  :  it  is  the  apostle's^ 
doctrine,  ^  Ye  must  needs  be  subject.'  As  to' 
the  pretence  of  a  tender  or  reluctant  conscience, 
this  plea  can  never  disable  the  law :  for  it  nei- 
ther takes  away  the  authority  of  the  legislator, 
nor  makes  the  matter  of  the  law  unlawful.  Be« 
sides,  if  pretence  of  conscience  was  a  sufficient 
excuse  for  non-obedience,  laws  would  signi^ 
nothing;  for  every  body  might  pretend  this 
plea;  which  i(  allowed,  anarchy  and  confusion 
must  ioavitably  fellow* 
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5.  **  Tboogh  cbmritj  movtt  for  oompasftioa» 
and  mav  dispote  superiors  to  relieva  tbote  that 
are  really  over  scrupulous  and  perplexed ;  yet  we 
SBUSt  not  break  God's  coramaud  out  of  good  na- 
ture :  and  therefore  we  uiusi  not  suffer  the  pub- 
lic service  to  be  indecently  or  disorderly  per- 
^rmed,  for  the  ease  of  tender  consciences. 

**  Having  premised  this  general  answer,  the 
church  conuniasioners  proceed  to  argue  that 
those  things  which  they  call  iudiferent,  because 
neither  expressly  commanded,  nor  forbidden  by 
God  Almightv,  have  something  of  natural  pro- 
portion, goodness  and  decency  in  them ;  and 
lor  this  reason  they  are  imposed :  Thus  by  St. 
Paul's  nde,  and  many  others  in  scripture,  au« 
thority  is  given  to  governors,  to  impose  signs, 
which  certainl^r  are  never  the  worse,  because 
they  carry  a  signification  of  decency  and  rt- 
pud.  On  tbe  other  side,  if  the  chorch  should 
enjoin  the  use  of  ceremonies  which  were  wholly 
insigoificant ;  such  an  exercise  of  power  might 
rather  be  questioned. 

S.  **  To  make  such  laws  upon  tbe  score  of 
decency  is  no  violation  of  Christ's  royalty :  it  is 
only  exercising  a  branch  of  that  authority  grant- 
ed to  his  church:  and  tlierefore  disobeying  such 
commands  of  superiors,  is  a  plain  opposition  to 
his  sovereignty.  Farther,  making  laws  for  the 
sake  of  decency,  does  by  no  means  imply  a 
charge  of  insufficiency  upon  our  Saviour's  insti- 
tutions. For  it  is  evident  by  the  precepts  tbens- 
selves,  that  our  Saviour  never  intended  to  de- 
termine every  minute  circumstance  of  time, 
place,  and  manner :  he  only  commanded  tlie 
substance  of  religious  duties  m  general,  and  di- 
rected to  the  right  ends  of  the  performance.  As 
to  other  matters,  our  Loi*d  left  every  man  to  tbe 
suggestions  of  reason  for  private  services ;  and 
Appointed  governors  of  the  church  to  determine 
such  particularities  for  tbe  public  Thus  for 
instance,  our  S  v\iour  commanded  prayers,  fast- 
ing, &c.  But  time  and  place  for  these  duties 
^e  undetermined.  Tims  by  parity  of  reason- 
ing, to  make  laws  for  regulating  the  poiuts  of 
decency,  is  no  imputation  upon  his  economy ; 
for  it  is  plain  it  was  not  his  design  tP  state  these 
matters.  He  has  left  us  governors  for  this  pur^ 
pose :  their  commission  is  ex).>ress  to  all  ima- 
ginable adtrantoge:  *  As  my  Father  sent  me,  so 
<  send  1  you.  Obey  those  that  have  the  rule 
'  over  you.'  He  has  likewise  told  us,  that  if  we 
will  not  hear  his  church,  we  must  be  reckoned 
no  better  than  beothens  and  publicans. 

**  And  witereas  tbe  non- conformists  plead 
they  cannot  obey  the  commands  of  tbe  church 
for  foar  of  violating  the  precept,  which  forbids 
adding  to  the  word  of  God.  To  this  the  church 
commissioners  an&wer,  These  ministers  do  not 
well  consider,  that  it  is  do  addition  to  tbe  word 
of  God  to  command  thinjiLS  for  order  and  de- 
cency, pr('vidtd  they  are  n.t  enjoined  as  God's 
ittimediate  iuktruct>«<05,  but  only  as  regulations 
of  human  authority.  But  on  the  other  hand, 
to  affirm  ttiat  superiors  are  not  allowed  to  com- 
mand tilings  onfurbidden  by  God  Almighty,  it 
sn  undeniable  addition  to  the  word  of  God. 
And  likewise  to  ideny  ccyi^imictl  or  dril  go* 


▼emors  that  power  which  the  acnptttret  bav« 
given  them,  is  diminishing  God's  word,  which  h 
no  less  forbidden  in  the  text  last  mentiioned. 

*^  And  supposing  some  people  continue  per^ 
plexed,  ana  under  scruples;  the  church  may 
notwithstanding,  without  sin,  insist  upon  her 
commands  fur  complying  with  decent  ceremo- 
nies. And  all  this  without  being  guilty  of  o^ 
fending  our  weak  brother;  for  hers  tlie  scandal 
is  taken,  and  not  given.  It  is  the  prejudice  and 
mistake  of  the  scrupulous  person  that  disturbs 
himself;  and  therefore  be  may  be  justly  84id  to 
lay  the  stumbling  block  in  his  own  way. 

**  Neither  will  the  case  of  St.  Paul's  not  eat- 
ing flesh  if  it  offended  his  brother,  do  any  seiw 
vice  to  tbe  complainants.  For  here  it  must  be 
observed,  the  apostle  speaks  of  things  not  com* 
manded  by  God  or  his  church ;  of  matters 
which  had  nothing  of  decency  or  significance 
for  religious  purposes.  And  toerefors  in  a  case 
thus  foreign  and  nnrelalsd  to  divine  worship, » 
Sl  Paul  was  willing  to  resign  his  bberty,  rather 
than  ofifend  his  brother.  But  if  any  man  should 
venture  to  break  a  just  law  or  custom  of  the 
church,  tbe  apostle  marks  him  for  acooteetaovs 
person. 

*<  That  these  oeremonies  have  occasioned 
many  divisions,  as  it  is  pretended,  is  no  mora 
tlieir  fault,  than  the  misunderstandings  betweee 
the  neareu  relations,  accidentally  coose<^«eat 
upon  the  preaching  of  the  Gospel,  can  be  lair^ 
chaiged  on  the  Christian  religion. 

**  After  this  they  proceed  to  justify  tho  ott 
of  the  surplice  by  alledging,  that  both  reason 
and  experience  may  inform  us,  that  decency  ie 
ornament  and  habit  strike  the  senses,  and  ex* 
cite  reverence  and  regard  i  upon  this  view  they 
are  made  use  of  in  tbe  equipage  of  princes,  and 
in  ctrarts  of  justice.  And  why  then  should  tbe 
service  of  God  be  refused  this  common  advan* 
tage  ?  and  to  come  to  the  particular  case,  no 
habit  is  more  suitable  at  holv  ministrations 
than  white  linen :  It  is  an  emblem  of  purity 
and  beauty :  angels  have  appeared  in  this  dress, 
and  therefore  what  colour  can  be  more  proper 
for  those  whom  the  scripture  dignifies  with  that 
name?  and  tliat  this  habit  was  anciently  used  ie 
the  church,  we  may  learn  from  St.  Chrysostom. 

''The  crass,  continue  these  episcopal  di* 
vines,  was  idways  used  in  the  church  in  isimon- 
tali  Utvacra,  To  testi^  'therefore  our  commu* 
nion  with  tlie  saints  of  mrmer  ages,  as  our  creed 
teaches  us ;  and  to  signify  we  are  not  ashamed 
of  the  cross  of  Christ :  for  these  reasons  they 
conceive  it  proper  this  ceremony  should  bm 
continued, aud  cannot  imagine  it  should  trouble 
the  conscience  of  any  person  that  desires  to  be 
satisfied. 

*^  As  to  the  posture  of  kneeliog,  they  argue 
it  best  becomes  tbe  solemnitv  of  the  holy  £»• 
cbarist:  That  the  most  valuable  blessings  ougbi 
to  be  received  with  the  greatest  marks  of  reve* 
rence  and  submission.  That  postures  of  fomi- 
liarity  are  not  acceptable  to  God  Almighty 
upon  so  solemn  an  occasion,  may  be  collected 
from  Malachi  i.  6,  8.  That  when  tbe  chorok 
used  stsndii^  U  ha  prayen^  the  euuiaor  of  ia» 
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ish  purification.  To  this  the  Church  Commit* 
ftiooers  recnni.  That  ofierinf^  aro  rtquired  at 
well  under  the  Gotpet^  as  under  the  Law; 
and  that  wlito  we  give  thanks  for  special 
blessings  and  deliverance  from  danger,  it  is  a 
proper  occasion -for  such  religious  acknowledge 
ments." 

Besides  the  Eiceptions  already  mentioned  by 
the  Non-conformists,  there  were  larger  Additions 
or  new  forms  referred  to  Baiter's  management. 
This  divine  went  a  fre^t  way  in  his  commission, 
and  drew  up  an  entire  service  which  he  intituled 
the  Refonned  Liturgy.  This  was  read  by  the 
ministers,  and  generally  approved*  The  Com* 
mon  Prayer  is  very  much  altered  in  this  oompo* 
sition :  the  additions  and  omissions  are  oonsi^ 
derable ;  and  both  matter  and  form  remarkabljr* 
different.  It  wu  laid  before  the  bishops  and 
other  divines  in  the  commission.  In  the  rcoom* 
mendatOfT  address  before  it,  the  non*confoniH 
ists  had  tht  modesty  to  declare,  that  if  any  of 
tliose  rules  or  directions  upon  debate  shall  be 
judged  by  the  Commissioners  unnecessary  or 
ov^-lon^,  we  shall  be  very  ready  (say  they)  to 
submit  either  to  the  alteration,  or  oroissiott  of 
them.  At  last,  in  the  close  of  their  application. 


caving  was  more  Mda^tmikim^:  That  since  this 
posture  of  standing  has  been  disttsed>and  kneel* 
ing  practised  instrad  of  it ;  since  this  circum- 
stance is  thus  altered  by  the  church's  appoint- 
flsent,  to  stand  at  the  Communion  now,  when 
w«  kneel  at  prayers,  would  be  by  no  means  de- 
cent ;  neither  was  it  ever  the  custom  of  the  best 
timet. 

^  The  Church  Commissioners  condude  their 
General  Answer  with  lakiog  notice,  that  there 
were  ancient  liturgies  in  the  church,  as  appears 
ptaioly  from  St.  Chrysostom's,  St.  Basil's,  and 
others:  And  the  Creeks,  say  they,  mention  Sl 
James'si  much  older  than  the  rest.  And  though 
«c  cannot  trace  entire  liturgies  through  all  the 
centuries  of  Christianity;  yet  that  there  were 
•och  in  ^ha  earliest  ages,  may  certainly  be  eon* 
dodtd^m  the  fragments  remaining  i  such  as, 
Surson  Corda,  &c.  Gloria  Petri,  Benedicite, 
Hymnut,  Cherubinus,  &c.  Vere  Digoom  etJus- 
tom,  itc,  Dominus  vobiscuro  et  cum  Spiritn  tuo, 
with  several  others :  and  notwithstanding  the  li- 
t«r<ict  now  extant  may  be  interpolated ;  yet 
where  the  forms  and  espreasions  are  agreeable 
to  Catholic  doctrine,  they  may  well  be  presumed 
sncomiated  remainders,  and  primitive  usage; 
especially  since  general  coundfs  are  silent  as  to 
the  oiiginal  of  thoe  liturgies." 


To  this  Answer  the  Non-conformists  put  in 
along  Reply. 

As  to  their  more  particular  exceptions  against 
Che  Rubric  and  the  offices  in  the  Common  Prayer ; 

*  lo  the  Litany  they  would  have '  from  all  other 
^  deadly  sin,'  altered  to  *  from  all  other  heinous 
^  tint.*  '  From  sudden  death,'  they  moved 
B%bt  be  changed  to '  unprepared  dying  sudden- 
'  iy.*  They  take  check  at  the  church's  praying 
for  *  an  that  travel,'  and  insist  the  ex  predion  may 
be  qualified,  to  *  those  that  travel.'  In  the  office 
fior  the  Visitation  of  the  Sick,  they  except  to  the 
form  of  absolution,  press  for  declarative  and 
coaditional  exprcstions ;  as '  I  prononnoe  thee 

*  absolved  if  thoo  dost  truly  repent  and  believe:' 
To  this  the  Church  Comasiasioners  answer, 
^  That  the  form  of  absolving  in  the  Litdrgy  is 
more  agreeable  to  the  scriptures  than  that  which 
these  ministers  desired.  For  where  the  apos- 
tles, and  their  successors  the  bishops  and  priests, 
are  commissionated  for  this  purpose,  it  is  de- 
clared, *  WhoM  sins  ye  remit,  they  are  remit- 
ted ;'  not  *  whose  sins  you  pronounce  remit- 
ted;' neither  needs  the  condition  beexprtawd, 
Wiog  always  necesMiily  ondentood. 

^  la  the  office  for  Churching  of  Women,  they 
would  have  this  prayer  with  the  responsal  omit- 
ted; O  Lord  save  this  woman  thv  servant; 
Answ.  Which  putteth  her  trust  in  thee.  The 
leasoa  ef  their  exception  is,  That  it  may  hap- 
pen a  woman  may  come  to  give  thanks  for  a 
dtild  bom  in  adultery  or  fornication.  But  to 
this  the  episcopal  divines  reply*  That  in  such 
oaaes  she  n  to  do  penance  before  she  is  cherch- 
ed.  And  which  is  the  last  case  that  I  shall 
raeotioD,  they  except  against  the  Rubrics  en- 
joining the  woman  to  o6fer  the  accustomed  of- 
fiehag^s  this  they  pretend  looks  too  like  a  Jew- 


they  desire  the  several  particulars  thereof  may 
be  inserted  into  the  respective  places  of  the  Li^  * 
tuiyy  t^  which  they  belong ;  and  he  left  to  the 
minister's  choice  to^  use  toe.  one  or  the  other, 
according  to  hit  majeMy's  gracious  Declaration 
concerning  Ecclesiastim  Affairs. 

About  ten  days  before  the  commission  ex« 
pired,  the  non-conformists  desired  a  personal 
conference  with  the  bishops  upon  the  subject  of 
the  papers  exchanged.  This  re<|uest  being 
agreed,  three  of  each  party  were  pitched  on  to 
manage  the  dispute:  the  bishops  chose  Dr. 
Pearson,  Dr.  Gunning,  and  Dr.  Sparrow :  the 
ministers'  mansgers  were  Dr.  Bates^  Dr,  Ja- 
comb,  and  Mr.  Bsxter :  When  they  met,  the 
conference,  through  want  of  order,  frequent  in- 
terruptions, and  personal  reflections,  turned  to 
no  account. 

Time  being  thus  spent  to  Kttte  purpose,  bi- 
shop Cosens  at  last  produced  a  Paper,  contain- 
ing  an  eipedient  to  end  the  controversy.  Hie 
prindpal  thing  in  this  paper  was  a  proposal  to 
put  the  coifi^ainants  upon  distinguishing  be- 
tween things  they  charged  as  sinful,  and  others 
which  they  opposed  upon  the  score  of  inexpe- 
diency. The  three  disputants  on  the  ministers* 
side,  were  desired  to  draw  op  their  sense  upon 
this  subject  against  the  neit  morning.  This 
was  accordingly  done  and  delivered,  but  in 
their  own  names  only :  for  here  they  would  not 
pretend  to  represent  theic  party.  In  this  dis- 
course they  charge  the  Rubric  and  Injunctions 
of  the  Church  with  eight  things,  flatly  sinfol  and 
contrary  to  the  word  of  God :  they  are  these : 
1.  That  no  minister  be  admitted  to  baptize 
withont  the  transient  image  of  the  cross.  S. 
That  no  mmister  be  permitted  to  read  or  pray, 
or  exerdse  the  other  parts  of  his  office  that  dares 
not  wear  a  surplice.  S.  That  none  be  admitted 
to  Communion  in  the  Lord*s-Supper,  that  dare 
not  laodve  it  kneeling;  a9d  that  all  midisterf 
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be  enjoined  to  deoy  it  to  sodi.  4.  Tbtt  ^ni- 
nistera  are  ol^li^ed  to  pronounce  all  baptixed 
lofmnu  regenerate  by  the  Holy  Ghost,  wnether 
they  are  raildren  of  Christians  ornot.  S.  That 
ministers  be  forced  to  deliver  ihe  sacrament  of 
the  bodf  and  blood  of  Christ  onto  the  un6t, 
both  in  health,  and  sickness,  and  that  with  per- 
sonal application,  putting  ic  into  their  hands : 
And  that  soch  are  forced  to  receive  it,  though 
against  their  own  wilb,  in  the  conscience  of 
their  impeniteticy.  6.  That  ministers  are 
'forced  to  absolve  the  unfit,  and  that  in  abso- 
lute eipresMons.  7.  That  ministers  are  forced 
to  give  thanks  for  all  whom  they  bury,  as 
brethren  whom  God  has  delivered  and  taken 
to  himself.  And,  8.  That  none  mny  be  a 
preacher  that  dares  not  subscribe  there  is  no- 
thing; in  the  Common-Prayer-fiook,  hook  of 
Ordmation,  and  the  39  Articles,  that  is  contrary 
to  the  word  of  God. 

The  most  remarkable  things  in  this  debate 
were  these  two. 

**  First,  They  had  a  long  argument  about  set- 
tling tlje  sease  and  application  of  Rom.  xiv.  1, 
9,  3.  *  *  Ilifiv  that  is  weak  in  the  faith,  receive 
'  you,  but  not  to  doubtlul  diii|iutations,  itc* 
Here  the  Presbyterian  ministers  were  the  oppo- 
nenu. 

**  In  the  other  part  of  the  dispute,  the  ques- 
tion was.  Whether  it  was  sinful  to  enjoin  mi- 
nisters to  denjf  the  Communion  to  those  that 
would  not  receive  it  kneeling  ?  And  here  the 
episcopal  divines  who  opposed,  urged  several 
aigumehts,  that  things  in  their  own  nature  in- 
diSerent,  might  become  neccsiarv  as  to  their  use, 
when  commanded  by  lawful  autnority.  In  this 
debate,  the  episcopal  dif  ines  aiguingthus;  That 
a  command  which  commands  only  an  act  in 
itself  lawful  is  not  sinful.  This  was  denied  by 
Baxter,  upon  the  score  that  sotne  unlawful  cir- 
cumstance might  hang  upon  the  command,  or 
because  the  penalty  might  be  over-charged. 
The  opponents  reinforced  their  proposition  thus : 
That  command  which  commandeth  an  act  in 
itself  lawful,  and  no  other  act  whereby  any  un- 
just penalty  it  injoined,  nor  any  circumstance 
whence  directly,  or  per  Occident^  any  sin  is 
consequent,  which  the  commander  ought  to 
provide  against,  is  not  sinful.  Tliis  Baxter  de- 
nied, '  because  the  first  act  commanded,  may 
'  be  accidentally  unlawful,  and  be  commanded 
'  by  an  unjust  penalty,  though  no  other  act  or 
*  circumstance  oe  such.'  The  opponents  enden^ 
vonred  to  set  the  argument  in  a  stronger  light,  if 
possible ;  To  this  purpose  they  improve  their 
proposition  thus :  Tliat  oommand  which  com* 
y  mandeth  an  act,  in  itself  lawful,  and  no  other 
act  whereby  any  onjust  penalty  is  enjoined, 
nor  any  circumstance  whence  directlv  or  per 
acciiUntf  any  sin  is  consequent,  which  the 
commander  ought  to  provide  against,  hath  in 
it  all  things  requisite  to  the  lawfulness  of  a 
oommand,  and  particularly  cannot  be  guilty  of 
commanding  an  act  per  accident  unlawful,  nor 
of  commanding  an  act  under  an  unjust  penalty. 
This  propoiucion  was  denied  by  Buter  for  hit 
reaaoDt  last  mentioned*'' 
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And  ihm  the  Conference  at  the  Savoy  ended 
without  an  accommodation.* 

Before  we  leave  thb  famous  Conference  at 
the  Savoy  it  will  not  be  amiss  to  remark  the  be- 
liaviour  of  the  Commissioners  on  both  sides ; 
some  of  whom  seldom  or  never  appeared,  aa 
Dr.  King,  bishop  of  Chichester,  Dr.  Ueylio, 
Berwick  and  Earl;  Sheldon  bishop  of  London 
oame  but  seldom,  though  be,  with  Henchman 
and  Morley,  had  the  cmef  management  of  af> 
fairs ;  others  were  present,  but  did  not  much 
concern  themselves  in  the  debate,  as  Dr. 
Frewen  archbishop  of  York  ;  Lucy  of  St.  D«- 
vtd's;  Warner  of  Rocliester;  Saunderson  of 
Lincoln :  Laney  of  Peterborough ;  Walton  of 
Chester;  Sterne  of  Carlisle ;  Dr.  Hocket  andDr. 
Sparrow — On  the  side  of  the  Presbyterians  J>t» 
Horton  never  appeared,  uor  Dr.  Drake»  be- 
cause of  a  misnomer  in  the  commission ;  l}r» 
Lightfoot,  Tuckney,  and  Mr.  Woodbridge  were 
present  but  once  or  twice. 

Among  .the  bishops;  Dr.  Moriey  was  tbe 

chief  speaker;  his  manner  was  vehement,  and 

■  -  ■  -1  ■    ii.   .^  ■       ..  . 

*  **  Whether  the  encouragement  the  Non- 
Conformists  received  from  the  king,  and  the 
ministry,  the  assurances  they  might  have  fruin 
some  leading  members  in  parliament,  or  their 
interest  they  reckoned  on  with  the  people; 
whether  all,  or  any  of  these  motives  made  them 
stand  off,  and  less  compliant,  is  farther  than  I 
shall  pronounce. 

<*  Before  I  take  leave  of  this  subject,  I  shall 
just  mention  those  Church  Commissioners  who 
had  the  greatest  share  in  the  debate.  Hench- 
man, then  bishop  of  Salisbury,  and  afterwards 
of  London,  is  reported  well  acquainted  with 
the  Fathers  and  Councils :  He  discoursed  with 
great  temper,  but  was  strongly  against  large 
abatements,  and  schemes  of  comprehension. 
This  prelate,  together  with  Sheldon  and  Mor* 
*lev,  are  said  to  have  had  the  chief  management 
of  this  afimir.  Dr.  Pearson,  afterwards  bishop 
of  Chester,  disputed  with  great  exactness.  The 
ministers  Of  the  other  side  had  a  particular  re- 
gard for  him,  and  believed  that  if  this  divine 
had  been  an  umpire  in  tbe  controversy,  his  con* 
cessions  would  have  gone  a  great  waj :  And  to 
mention  only  one  more.  Dr.  Gunning,  aftetw 
wards  bishop  of  Ely,  had  a  principal  part  in 
the  debate :  He  had  a  ready  pronundatioog 
and  argued  with  great  learning  and  vigonr. 
His  regard  for  the  practi<Se  of  antiquity  made, 
him  adhere  strictly  to  the  ceremonies  and  con- 
stitution of  the  church:  and  he  thought  it  by  no 
means  reasonable  to  give  up  usages  and  reguln- 
tions,  so  primitively  settled,  and  suppQrte£ 

'<  At  the  close  of  the  last  day  it  was  motnal* 
ly  agreed,  that  the  Report  of  the  Conference 
should  be  delivered  to  the  kiAg  in  writing: 
And  that  each  party  should  give  in  this  genenl 
account, '  That  tbe  church's  welfare,  that. unity 
'  and  peace,  and  his  majesty's  satisfiurtion,  were 
'  ends  upon  which  they  were  all  agreed :  But 
<  as  to  the  means,  tb^  coald  not  come  to  aaj 
*  banaony.'  *   Collier* 
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be  was  against  all  libatfements.  He  frequently 
interrapted  Mr.  Bftxter ;  and  when  Dr.  Bates 
aaidy  Pray  my  iffcd,  give  me  leave  to  speak,  he 
could  not  obtain  it. 

Bishop  Cosins  was  there  oi>nstai)tly,  and 
though  he  f»ns  inclined  to  moderate  measures, 
said  some  very  severe  things.  When  the  mi- 
nisters prayed  the  bishops  to  have  some  com- 
{Mission  on  their  brethi*en,  and,  not  cast  such 
great  nambers  unnecessarily  out  of  the  minis- 
try, he  replied,  *'  What,  do  jrou  threaten  us 
with  numbers  ?  For  mv  part  I  think  the  king 
would  do  well  to  make  you  name  them  all." 
Again,  when  the  ministers  complained,  that 
afier  so  many  years  calamity  the  bishops  would 
not  yield  to  that  which  their  predecessors  of> 
feted  before  the  war,  bishop  Cosins  replied, 
**  Do  you  threaten  as  then  with  a  new  war? 
Tb  time  for  the  king  to  look  to  you.'' 

Bbhop  Gauden  often  took  part  with  the 
presbyterian  divines,  and  was  the  only  mode- 
mor  among  the  bishops,  except  bishop  Rey- 
nolds, who  spoke  much  the  first  day  for  abate- 
ments and  moderation ;  but  afterwards  sitting 
among  the  bishops  he  only  spoke  now  and  then 
a  qualifying  word,  but  was  heartily  grieved  for 
the  fruitless  issue  of  the  Conference. 

Of  the  disputanu,  'tis  said.  Dr.  Pearson,  af- 
terwards bishop  of  Chester,  disputed  accorately, 
soberly,  and  calmly,  the  presbyterian  ministers 
bad  k  great  regard  for  him,  and  believed,  that 
if  he  had  been  an  umpire  in  the  controversy 
kis  concessions  would  have  gone  a  great  way. 

Dr.  Gunning  was  the  most  forward  speaker, 
and  stuck  at  nothing.  Bishop  Burnet  says, 
that  all  the  arts  of  sophistry  were  used  by  him 
in  as  confident  a  manner  as  if  they  had  be6n 
aoond  reasoning ;  that  he  was  unweariedly  ac- 
tive to  Tery  httle  purpose,  and  bein^  very  fond 
of  the  popish  ritoal  and  ceremonies,  he  was 
much  set  upon  reconciling  the  church  of  Eng- 
land to  Rome. 

On  the  side  of  the  presbyterians.  Dr.  Bates 
and  Manton  behaved  with  great  modesty  :  the 
most  active  disputant  was  Mr.  Baxter,  who  had 
a  very  metaphysical  head  and  fertile  invention, 
and  was  one  of  the  most  ready  men  of  his  time 
lor  an  aigoment,  but  too  tenacious  of  his  own 
opinions.  Next  to  him  was  Mr.  Calamy,  who 
Lad  a  great  interest  among  the  presbyterian 
ministers  in  the  city  and  country,  and  for  his 
age  and  gravity  was  respected  as  their  fa- 
ther. 

Among  the  auditors  Mr.  Baxter  observes 
there  was  with  the  bishops  a  crowd  of  young  di- 
vines who  behaved  indecently ;  but  mentions 
only  two  or  three  scholara  and  laymen,  who, 
as  auditors,  came  in  with  the  Presbyterians,  as 
Mr.  MHes,  Mr.  Tillotson,  and  others. 


After  the  removal  of  lord  Clarendon,  an  at- 
tempt for  a  Comprehension  of  the  Protestant 
Dissenters  was  set  on  foot  in  the  year  1668, 
by  Lord-Keeper  Bridgraan,  Uale,  Wilkins  and 
others;  an  account  of  its  failure  is  given  by 
Bucnetia  tbaUiatory  of  hii  jown  Times,  Vol.  1. 


p.  249.  See  also  4  Cobb.  Pari.  Hist.  413,  et 
seq.  and  4  Neal's  History  of  the  Puritans  340. 
An  attempt  of  the  same  nature  in  favour  of  the 
sectaries  was  made  about  the  same  time  in 
Scotland.    Laiog  thus  speaks  of  it : 

**  The  humane  design  to  relieve  the  Presby- 
terians, was  retarded,  not  discouraged  by  the 
attempt  on  Sharp.  The  scandalous  lives,  and 
the  ignorance  of  the  western  clergy  were  oo« 
torious,  and  the  people  were  agitated  aud  in- 
flamed b^  a  hot,  itinerant  race  of  youthful 
preachers,  whose  fiery  polemics  required  a'pre- 
seut  remedy,  more  efficacious  than  persecution 
could  affonl.  An  accommodation  with  the  pres- 
byterians was  attempted  by  Leighton,  while  the 
situation  of  the  church  might  admit  of  an  easy 
comprehension  of  sects.  The  prelates,  intent 
on  the  acquisition  of  power,  had  introduced  no 
material  mnovation  in  its  worship  ar  its  rites  i 
Its  worship  was  still  extemporary,  or  in  soma 
congregations  was  exchanged  for  a  portion  of 
the  Liturgy;  the  sacramental  rites  were  ad- 
ministered without  kneeling,  or  the  sign  of  the 
cross;  and  as  the  surplice,  the  altar,  and  the 
oifensive  ceremonies  of  the  preceding  reign 
were  not  generally  revived,  an  uniform  ■  mode 
of  worship  was  not  difficult  to  be  restored. 
The  chief  obstacle,  and  almost  the  only  source 
of  defection,  was  the  government  of  the  church, 
which,  according  to  Leighton's  scheme  of  com- 
prehension, was  to  be  restored  to  its  former  si- 
tuation in  the  reign  of  James.  The  bishopa 
were  to  relinaubh  their  negative,  and  not  to  or- 
dain without tne  concurrence  of  the  presbytery^ 
and  their  authority  was  to  be  reduced  to  little 
more  than  a  right  to  preside  in  ecclesiastical 
courts.  The  presbyterian  clergy  were  to  be 
replaced  and  relieved  from  canonical  oaths, 
and  permitted,  on  their  ordination  or  return 
to  their  Presbyteries,  to  exonerate  their  con- 
science by  a  Protestation  against  the  prece- 
dence of  the  bishops,  to  which  they  submitted 
ooly  for  the  sake  of  peace.  Leighton,  whose 
proposals  were  moderate,  yet  artful  to  an  ex- 
treme, expected  that  the  protestations  would 
soon  be  forgotten,  and  represented  to  his  own 
order,  that  their  authority  would  easily  be  re-^ 
covered,  without  the  danger  of  a  scbiwi,  when 
the  present  generation  had  sunk  into  the  grave. 
But  the  prelates  were  not  more  unwilhng  to 
unlock  the  gates,  than  the  Presbyterians  to 
enter  within  the  pale  of  the  established  clmrch. 
The  latter  were  apprehensive  of  the  same  con- 
sequences «  hich  Leighton  anticipated,  that  if 
tJie  people  were  once  accustomed  to  the  name 
of  prelates,  Presbytery  would  expire  with  the 
present  generation,  and  therefore  they  prefer- 
red a  separate,  precan'ous  existence,  as  a  perse- 
cuted sect,  to  a  secure  and  honourable,  hot 
obscure  asylum,  during  the  remainder  of  their 
lives.  The  people  were  iiidustriousty  impressed 
with  their  fears ;  Touch  not,  taste  not,  hnndlo 
not,  was  their  favourable  text  against  relifrious 
coromttnion  with  an  hostile  sect.  The  accom- 
modation Mas  protracted  by  fruitless  conferen- 
ces, ill  which  their  scrupulous  obstinacy  wan 
generally  blamed ;  bat  when  ilieir  church  had 
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bcea  deptiV«d  so  lately  of  a  legal  establishment^ 
it  u  not  Burpriiiiig  that  in  the  true  ipirit  of 
lectariesy  they  declined  a  comprehension  which 
most  have  soon  cxtioguiihed  their  religion  and 
their  name. 

**  A  partial  indulgenoe  proposed  at  the  same 
time  hy  Tweedale,  would  have  proved  a  more 
efficacious  remedy,  had  it  been  eitensiveJy 
adopted,  or  even  steadily  pursued.  A  part  of 
the  ejected  clei^  was  permitted  to  officiate  in 
iracant  churches,  and  a  small  salary  was  pro- 
mised to  others  who  remained  unprovided. 
The  wages  of  silence  were  rejected,  or  rather 
were  never  paid  ;  but  the  indulgence  was  at 
first  so  acceptable,  that  at  different  times  above 
forty  ministers  were  restored  to  their  churches ; 
and  their  labours  were  at  Hrst  so  buccessful,  that 
the  people  endeavoured,  in  other  parishes,  to 
purchase  the  resignation  of  the  episcopal  iu- 
cumbeots.  But  the  eiited  and  ejected  clergy 
inveighed  at  an  indulgence  from  which  they 
were  excluded  themselves.  In  a  few  years, 
their  poblic^ioiM  and  sermons  against  an  Eras- 
feian  dependanoe  on  the  civil  magistrate,  es- 
tranged and  separated  the  people  from  the  in- 
dulged. When  the  latter  ceased  to  preach  to 
the  times,  the  salt  of  their  doctrine  lost  its 
relish,  and  it  was  visible  to  the  people  that  the 
divine  ^ race  with  which  they  were  endued  in 
oonventides,  had  departed  on  their  submission  to 
the  injunctions  of  the  civil  power.  The  kings  cu- 
rates, aa  they  were  oonturoeliously  denominated, 
were  compared  to  dumb  dogs,  unable  or  afraid 
to  bark.  The  contftversy  continued  buniing 
for  many  years.  The  people  returned  to  their 
conventicles  with  an  increase  of  appetite,  the 
temporising  clergy  relapsed  into  those  popular 
doctrines  which  they  had  been  forbidden  to 
preach.  But  the  severity  of  government  was 
soon  awakened  by  the  rapid  growth  and  in- 
crease of  oonventicles,  for  which  the  indulgence 
was  supposed  to  leave  no  pretext.*'  4  Hist,  of 
Scotland.  53. 


For  the  Proceedings  at  the  Hampton  Conrt 
Conference  in  1604,  sec  vol.  S,  p.  69,  of  this 
Collection.  Shortly  after  the  Revolution  king 
Willifun  wa#  very  desirous  of  an  accommodation 
between  the  Church  and  the  Protestant  Dis- 
senters, and  some  steps  were  taken,  but  unsuc- 
cessfully, to  effect  that  purpose.  The  following 
is  bishop  Kennett^  Account : 

"  On  April  4,  1689,  the  House  of  Lords 
entered  into  a  consideration  of  the  Report  of 
the  Amendments  in  the  Bill  *  For  Uniting  their 
'  majesty's  Protestant  Subjects :'  And,  upon 
debate,  the  question^  was  pot,  ''  Whetlier  to 
aeree  with  the  Committee  in  leaving  out  the 
dense,  about  the  indifierency  of  the  posture  at 
receiving  the  Sacrament."  The  Votes  were 
equal,  and  therefore  according  to  the  ancient 
rule  in  the  Uke  cases  it  was  carried  in  the  Ne- 
gative. The  next  day  the  Lords  resumed  the 
debate  of  the  Report  of  the  said  Amendments, 
particalarljf  of  the  olaaee  concerning  a  Commis- 
llon  to  be  given  out  by  the  king,  to  aome  bishops 


and  others  of  the  deigy ;  and  it  hdog  pioposed. 
Whether  some  of  the  laity  should  be  added  t 
The  Votes  were  again  equal  oii  both  sides,  and 
so  it  was  again  carried  in  tbeNegttive;  but 
some  peers  entered  their  dissents  for  these 
reasons. 

**  First;  Because  the  act  itself  beiitt,  as  the 
preamble  sets  forth,  designed  for  the  Peace  <^ 
tlie  State ;  the  putting  the  clergy  into  commis- 
sion, with  a  total  exdunon  of  the  laity,  lays 
this  humiliation  on  the  laiiy,-as  if  the  deigy  of 
the  Church  of  Englaod  were  alone  friends  to 
tlie  Peace  of  the  State,  and  the  laity  less  able, 
or  less  concerned  to  provide  for  it. 
'  ''  S.  Because  the  matted  to  be  conaidered 
being  bardy  of  human  constitution,  viz.  tbo 
Liturgy  and  Ceremonies  of  the  Churco  of  Eng* 
laiid,  which  had  their  establishment  from  King, 
Lords  spiritual  and  tempori^,  and  Coomions 
assembled  in  parUament,  there  can  be  no  reason 
why  the  Comoiibsioners,  for  altering  any  thiiig 
in  that  civil-constitution,  should  consist  only  of 
men  of  one  sort  of  tbem,  unless  it  be  supposed 
that  human  reason  is  to  be  quitted  in  this  af* 
fair,  and  the  inspiration  of  spiritual  men  to  be 
alone  depended  un. 

**  3.  Because  though  upon  Romish  prindplet 
the  clergy  may  have  the  title  to  meddle  alone 
in  matters  of  religion,  m  with  us  they  cannot, 
where  the  Chun:h  is  acknowledged  and  deined 
to  consist  of  clergy  and  laity;  and  so  those 
matters  of  religion  which  fall  under  human 
determination,  being  properly  the  business  of 
the  Church,  belong  equally  to  both;  for  in 
what  is  of  divine  institution,  neither  clergy  nor 
laity  can  make  any  alteration  at  aU. 

'<  4.  Because  the  pretending.  That  dift* 
rences  and  ddays  may  arise,  by  mixing  lay-aea 
with  ecclesiastics,  to  the  frustrating  the  design 
of  the  Commission,  is  vain  and  out-o^doors; 
unless  those  that  make  use  of  this  pretence, 
suppose  that  the  clergy-part  of  the  Church 
have  distinct  interests  or  designs  from  the  lay- 
part  of  the  same  Church ;  and  will  be  a  renson, 
if  good,  why  one  or  other  of  tbein  should  quit 
this  house,  for  fear  of  obstructing  the  bo«nc« 
ofiL 

5.  '^  Because  the  Commission  being  intended 
for  the  satisfaction  of  Dissenters,  it  would  be 
convenient,  that  la^-men  of  diffieraii  ranks^ 
nayii^{>erhaps  of  difi&rent  opinions  loo,  should 
be  mixed  in  it,  the  better  to  find  euedients  for 
that  end ;  rather  than  dergy-men  WHie  of  our 
Church,  who  are  generally  observed  to  have  all 
very  much  the  sam^  way  of  reasoning  and 
thinking. 

6.  "  Because  it  is  the  most  ready  vnqr  to 
facilitate  the  passing  the  alterations  into  a  law. 
That  lay-lord!f  and  commoners  should  be  joined 
in  the  Commission,  who  may  be  able  to  satisfy 
both  Houses  of  the  reasons  upon  which  they 
were  made,  and  thereby  remove  all  fears  and 
jealousies  ill  men  may  raise  up  against  the 
deiny,  of  their  endeavouring  to  keep  up,  with«^ 
out  grounds,  a  distinct  interest  from  that  of  the' 
laity,  whom  they  so  carefully  exdodefrom  being 
joii&ed  with  them,  in  consulutioni  of  commoa 
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mnctmmtnt^  that  they  will  not  have  thoie 
have  an  J  part  in  the  deliberation  ^  who  must 
have  the  gncatest  in  determining. 

7.  '*  Becaos^  Mcb  a  restrained  Commission 
lies  liable  to  this  great  objectiony  That  it  might 
be  made  use  of  to  elude  repeated  promises,  and 
the  present  general  expectation  of  compliance 
with  tender-consciences,  when  the  providing 
for  it,  It  taken  oot  of  the  ordinary  coarse  of 
parliament,  to  be  put  into  the  bauds  of  those 
iJone,  who  were  latest  in  admitting  any  naed 
of  it,  and  who  mny  be  thought  to  ^  the  more 
unfit  to  be  tba  sole  composers  of  our  diffe- 
rences, when  they  are  looked  upon,  by  some,  as 
parties. 

Lastly,  **  Because,  after  all,  this  carries  a 
dangerous  supposition  along  with  it,  as  if  the 
loitj  were  not  a  part  of  the  Church,  nor  had 
any  power  to  meddle  in  matters  of  religion;  a 
supposition  directly  opposite  to  the  constitu- 
tioQ  both  of  Church  and  State:  which  will 
moke  all  alterations  utterly  impossible,  unless 
the  cUrgy  alone  be  allowed  to  have  power  to 
make  laws  in  matters  of  religion ;  Anoe  what  is 
eiublisbed  by  law,  cannot  be  taken  away,  but 
by  consent  of  lay-men  in  •parliament^  the 
rler^  themselves  having  no  authority  to  med- 
dle lu  this  wtry  case,  in  which  the  laity  are  ex- 
cluded by  this  Vote,  but  what  they  derive  from 
lay-hands.  (Subscribed)    **  Wincmestbb, 

"  Mordant, 
"  Lovelace." 

**  I  dissent,  for  this  and  other  reasons;'  be- 
cause it  b  contrary  to  three  statutes,  made  in 
the  reign  of  king  Henry  0,  and  one  in  king 
Edward  0,  which  impower  39  Commissioners, 
to  alter  the  canon  and  ecdesianticul-law,  &c. 
whereof  sixteen  to  be  of  the  laity,  and  sixteen 
of  the  clergy.  Sta  u  ford.'' 

On  May  94th,  tb#  Act  of  Toleration,  or  Liber- 
ty of  Conscience,  received  the  royal  assent,  inti- 
tuled, *  An  Act  for  exempting  their  maiesty's  Pro- 
testant-Sabjects,  dissenting  from  the  Church 
of  England,  from  the  penalties  of  certain  laws/ 
The  reason  of  it  was  thus  given,  in  the  pre- 
amble :  Forasmuch  as  some  ease  to  scrupulous 
oaiiscienoet,  in  the  exercise  of  religion,  may  be 
an  effectual  means  to  unite  their  majesty's  pro- 
testaot-suliiects  in  interest  and  anection;  it 
was  thevefore  enacted,  ''That  none  of  the 
penal-laws  shall  be  construed  to  extend  to  any 
person  or  persons  dissei^ting  from  the  Church 
of  Bngbind,  that  iball  t»ke  tne  oaths  to  the  pre- 
sent government,  and  subscribe  the  declaration 
aicotioned  in  Stat.  80  Car.  9.  cap.  1.  Pro- 
vided, That  no  asiembly  of  persons  so  dissent- 
ing, shodd  be  had  in  anv  pUce  for  religious 
worship  with  che  doors  locaed,  barred  or  bolted, 
daring  the  time  of  sucli  meeting  together  ;  and 
provided,  That  nothing  should  be  construed 
to  exempt  any  of  the  persona  aforesaid  from 
paying  of  tytbea,  or  other  parochial  duties :  If 
any  Dissenter  shoaiki  be  chosen  or  appointed  to 
b^  the  office  of  constabloi  churcb-w|uiden, 
Aveneer,  dtc.  and  should  scruple  the  oat  he  re- 
paired by)law  to  he  taken,  in  M^pact  of  tucb 


oQce,  he  shall  or  may  execute  such  office  or 
employment  by  a  sumcien£  deputy :  That  all 
preachers  or  teachers  of  any  congregation  of 
Dissenting  Pcotestants,  who  shall  talie  tba 
oaths,  and  subscribe  the  declaration  aforesaid, 
and  also  subscribe  tlie  articles  of  religion,  men- 
tioned in  Stat.  IS  Rlizt  cap.  ti.  except  tha 
34th,  S5th,  and  d6th,  and  these  words  in  tha 
90tb  Article,  vix.  [The  Church  hath  power  to 
decree  rites  or  ceremonies,  and  autliority  in 
controversies  of  faith ;  and  yet]  shall  not  be 
liable  to  any  of  the  pains  and  penalties  men* 
tinned  in  Sut.  17  Car.  9,  9.  9J<  Car.  9,  13,  & 
14  Car.  9.  cap.  4.  Every  such  teacher  shall  ba 
exempted  from  serving  upon  any  jury,  or  from 
being  chosen  and  appointed  to  bear  the  office 
of  cburch-wardan,  overseer  of  the  poor,  &o. 
but  any  justice  of  peace  may  require  an^  per* 
son  that  goes  to  any  meeting,  for  exercise  of 
religion,  to  eubscribe  the  declaration,  and  to 
take  tlie  oaths;  and  in  case  of  refusal,  is  m- 
quired  to  commit  such  person  to  prison,  with- 
out bail  or  mainprise,  &c."  The  like  liberty 
was  given  to  Anabaptists:  and  the  Quakers 
wdre  admitted  to  it,  on  condition  of  making 
this  declaration  of  fidelity  t  <  I  A.  B.  do  ain« 

*  cere^  prominB,  and  solemnly  declare,  before 

*  God  and  the  world,  That  I  will  be  true  and 
^  faithful  to  king  William  anil  queen  Mary ; 

*  and  I  do  solemnly  profess  and  declare,  thafl 

*  do,  from  my  heart,  abhor,  detest  and  renounce, 

*  as  impious  and  heretical,  that  damnable  doc* 
'  trine  and  position,'  [That  Princes  excommu- 
nicated or  deprived  by  the  pope,  or  any  au- 
thority of  the  See  of  Rome,  may  be  deposed  or 
murdered  by  their  sul^jects,  or  any  otlier  what* 
soever.]    <  And  I  do  declare.  That  no  foreiga 

*  prince,  person,  prelate,  state  or  potentate^ 

*  hath,  or  ought  to  have,  any  power,  jorisdio- 

*  tion,  superiority,  pre-eminence  or  authority, 
'  ecclesiastical  or  spiritual,  within  this  realm/ 
And  sobscribing  a  profession  of  tlieir  Christina 
Belief,  in  these  words:  <  I  A.  B.  profess  laith 
'  in  God  the  Father,  and  in  Jesus  Christ  hit 
'  Eternal  Son  the  true  God,  and  in  the  Holf 
'Spirit,  one  God  blessed  for  evermore;  and 

*  do  acknowledge  the  Holy  Scriptures  of  tha 

*  Old  and  New  Testament,  to    be  given    fagr 

*  divine  inspiration.'  *<  Provided,  That  all  tha 
laws  made  fur  the  frequenting  Divine  Service 
on  ihe  Lord's  Day,  shall  he  still  in  force  and 
executed  against  all  persons  that  offend  a^nst 
the  said  laws,  except  such  persons  come  to  som# 
congregation  pennitted  bv  this  act.  Provided* 
That  it  any  peraon  shall  maliciously  or  con* 
temptoQttsly  coma  into  any  cathedral  or  parish- 
church,  or  other  congregation,  and  disquiet  or 
disturb  tha  aame,  or  misuse  an^  preacher,  or 
teacher,  be  shall,  upon  conviction,  suffer  tht 
penalty  of  twenty  pounds.  And  finally.  Pro- 
vided, That  no  conaregation  or  assembly  for 
religiaus  worship,  shall  be  permitted  or  alio  wed 
by  this  act,  until  the  pbice  of  such  meeting  shall 
be  certified  to  the  biahop  of  the  diooese,  or  to 
the  arcli-dcacon  af  that  arch-deaconry,  or  ta 
the  justices  of  the  peace  at  tlie  general  or  quai^ 
ter-scssioiM»  and  rtgafuttd  in  the  said  bishop> 
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nt  ardi-dMCon't  Court,  or  recorded  ai  the  taid 
^flcral  ortruarier-teMiont.'* 

Though  ilie  body  of  Dissenters  were  content- 
ed with  this  liberty,  jet  the  more  moderate  end 
wiser  pert  of  them  would  be  glad  to  be  taken 
into  the  natiortal  etuiblishnient ;  and  there  was 
indeed  a  bill  of  Union  scill  depending  in  parlia- 
fiseot,  which  passed  the  House  of  Lords,  and 
when  it  came  down  to  the  House  of  Commons, 
they  desired  bis  majesty  to  summon  a  Convo* 
«at)on,  and  lay  the  matter  before  them.  Ac- 
cordingly a  Convocation  was  sumoMned  by  Uie 
king's  writ,  to  meet  on  Dec.  4.  In  the  mean 
time  bis  mijesty  thought  fit  to  fill  up  the  vacant 
«ees:  And  therefore  on  Oct.  IS,  Dr.  £dward 
Stillingfleel,  laie  dean  of  St.  Paurs,  bishop  elect 
ef  Worcester;  Dr.  Simon  Patrick,  late  dean  of 
Peterborough,  bishop  elect  of  Chichester;  and 
Dr.  Gilbert  Ironside,  late  warden  of  Wadham- 
college  in  Oxford,  bishop  elect  of  Bristol,  were 
consecrated  in  the  chapel  of  Fulhano-Palace  by 
tlie  bishops  of  London,  St.  Asaph  and  Rochester, 
by  virtue  of  a  Commission  granted  to  tliero  in 
that  behalf.  And  because  the  time  allowed  by 
«ct  of  parliament  for  the  clergy  to  take  the 
oaths  was  expired,  those  who  refused  to  qnalify 
themselves  were  suspended  «6  offUio ;  partico- 
iarly  the  archbishop  of  Canterbury,  and  the 
bishops  of  Gloucester,  Ely,  Norwich,  Bath  aud 
Wells,  and  Peterborough. 

In  order  to  prepare  mattet s  to  be  considered 
by  the  Convocation,  his  majesty  issued  out  this 
Iqjal  and  reasonable  Commission,  to  the  most 
^eminent  bishops  and  divines. 

^  Whereas  the  particular  Forms  of  divine  wor- 
ship, and  the  Uites  and  Ceremonies  appointed  to 
be  used  therein,  are  things  in  their  own  nature 
indifferent  and  alterable,  and  so  acknowledged ; 
It  is  but  reasonable,  that  upon  weighty  and  im- 
portant considerations,  according  to  the  vari- 
ous exigencies  of  limes  and  occasions,  such 
changes  and  alterations  should  he  made  there- 
ID)  as  to  those  that  are  in  place  and  authority, 
should  from  time  to  time  seem  either  necessary 
#r  expedient. 

**  And  whereas  the  book  of  Canons  is  fit  to 
bt  reviewed,  and  made  more  suitable  to  the 
atate  of  the  church ;  And  whereas  there  are 
defects  and  abuses  in  the  ecclesiastical  conns 
and  jurisdiction ;  and  particuhviy,  there  is  not 
auificient  provision  made  for  the  removing  of 
scandalous  ministers ;  and  for'tlie  reforming  of 
nmnners  either  in  ministers  or  people:  And 
whereas  it  is  most  fit,  that  there  should  be  a 
•trkt  method  prescribed  for  the  examination  of 
aoch  persons  as  desire  to  be  admitted  into  holy 
orders,  both  as  to  their  learning  and  manners. 

**  We  therefore,  out  of  our  pious  and  prioca- 
fy  care^  for  the  good  order,  and  edification,  and 
unity  of  the  church  of  England,  committed  to 
our  charge  and  care;  and  for  the  reconciling, 
as  much  as  is  possible,  of  all  differonces  among 
our  good  subjects,  and  to  taka  away  all  occa- 
sions of  the  hke  for  the  future,  have  thought  fit 
to  authorise  and  empower  yon,  4cc  and  any 
nine  of  you,  whereof  three  to  be  biihopa^  to 
«eet  from  dma  to  tifie  at  often  ••  shall  ba 


needful,  and  to  prepare  such  alterations  of  tho 
lituigv  and  Canons,  and  such  proposals  for 
the  reformation  of  ecclesiastical  courts,  and  to 
consider  of  such  other  matters,  as  in  yoar  jodg* 
ments  may  most  conduce  to  the  ends  abovo- 
inentioned.'' 

The  Namxs  of  the  CommissionerB,  a.  d.  16M. 

Tho.  Lamplugh,  lord  archbishop  of  York. 
Henry  Compton,  lord  bishop  ofLondoo. 
Peter  Mew,  lord  bishop  of  Winchester. 
William  Lloyd,  lord  bishop  af  St.  Asapb. 
Thomas  Sprat,  lord  bisliop  of  Rochester. 
Thomas  Smith,  lord  bishop  of  Carlisle. 
Jonathan  Trelawny,  lord  bishop  of  Exeter. 
Gilbert  Burnet,  lord  bi&hop  of  Salisbury, 
lltimphrey  llumfreys,  lord  bisliop  of  Bangor. 
Nicholas  Stratford,  lord  bi>hop  of  Chester. 
Edward  Stillingfierr,  late  dean  of  St.  Pa«l*a 

London,  now  bishop  of  Worcester. 
Simon  Patrick,  late  denu  of  Peterboroogb,  now 

bishop  of  Chiche<iier. 
John  Titlotson,  D.  D.  late  dean  of  Canterbury, 

now  dean  of  St.  Paul's,  London. 
Richard  Meggoc,  D.  D.  dean  of  Winchctttr. 
John  Sharp,  D.  D.  late  dean  of  Norwich,  now 

dean  of  Canterbury. 
Richard  Kidder,  D.  6.  dean  of  Peterborongh. 
Henry  Aldridge,  D.  D.  dtan  of  Chrisi*Chorcb» 

Oxford. 
William  Jane,  D.  D.  Regiua- Professor  of  Di- 

vinity  in  the  university  of  Oxford. 
John  Hall,  D.  D.  Mar^arft-Prtifeisorof  Divi. 

niiy  in  tlw  university  of  Oxford. 
Jowjih  Beaumont,  D.  D.  R<*gius-Profeisor  of 

Divinity  in  the  uniwrvity  of  Cambrid^. 
John  Mountague,  D.  D.  and  master  of  'I  rioitj^ 

CoUci^e  in  tlie  unircriity  of  Cambridge. 
John  Goodman,  D.  D.  arch-deaoon  of  Mid- 
dlesex. 
William  Beveridge,  D.  D.  arch-deacon  of  Col- 
chester. 
John  Battely,  D.  D.  arch-deacon  of  Canterhory. 
Charles  AUton,  D.  D.  arch-deacon  af  Essex. 
Tho.  Tenison,  D.'D.  arch-deacon  of  London. 
John  Scot,  D.  D.  prebendary  of  St.  Paurs 

London. 
Edw.  Fowler,  D.  D.  prebendary  of  Gloucester* 
Robert  Grove,  D.  D.  prebendary  of  St.  Paarsy 

London. 
John  Williams,  D.  D.  prebendary  of  Sl  Pad's, 

London. 

These  Comn^issioners  often  met,  and  drew  up 
several  alterations  to  make  conformitv  the  mora 
easy  and  acceptable  to  all  manner  of  conscien* 
tious  persons;  but  tome  that  were  named  in 
the  Commission,  did  either  nut  appear,  or  did 
soon  desert  their  other  brethren  upon  a  high 
notion,  That  either  no  alterations  ought  to  be 
made  or  at  least  that  thb  was  not  a  season- 
able time  for  the  making  of  them;  of  which 
number  were  Dr,  Jane,  Regius  Profossor  of 
Divinity  in  Oxford,  and  some  others.  Bat  the 
better  and  much  greater  majority  applied  then- 
selves  to  the  bttstoeis  of  accommodation,  with 
great  industry  and  pnidance :  l*bat  point  which 
created  the  .gtreatest  diificuhy,  waa  about  tha 
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adiDittiiif  of  distentin^mtnistcfi  to  officiate  in 
the  clwrehy  when  daljr  recoociled  to  ^t.  Some 
ef  tbc  CoiiUDinianer»  were  iodioed  net  to  in- 
kifton  the  re^rdinatioo  of  tbem^alledgiDg,  That 
they  oocht  not  to  shew  lets  regard  to  the  voce- 
tioo  of  Presbyteriap  ministers,  than  to  that  of 
Ranan  Catholic  priestSy  whose  ordination  was 
never  (juetiiooed  upon  their joiningin  oummu* 
aion  with  the  cburch.of  England.  But  the  ma- 
joritj  cboii|ht  it  more  proper  to  keep  a  middle 
coune,  wluch  was,  first  with  respect  to  Romish 
pnestii  to  leave  it  undecided  whether  their  ordi- 
astion  was  good  or  no :  Bnt  because  they  were 
not  obliged  to  give  credit  to  their  certificates. 
That  therefore  such  of  them  as  for  the  future 
•hould  turn  Protestants,  should  live  in  lay-com- 
mvaion  onlv,  unless  th^  were  re-ordained  to  a 
Icfsl  title  of  any  church  or  cure :  And  secondly, 
Tbat  though  ihtey  did  not  detennioe  the  ordina- 
tiso  of  Presbyterians  to  be  altogether  invalid ; 
yet  they  thoaght  it  necessary  for  their  minis- 
isrs  to  receive  orders  from  a  bishop,  who,  in 
oioferring  the  same  might  add  a  clause  to  the 
oonmon^rm,  aa  the  church  had  already  or- 
dained in  the  case  of  uncertaiu  baptism,  to  this 
eSect,  If  thou  art  not  already  ordained,  I  or- 
dsia  thee,  &c.  and  this  was  the  greatest  con- 
ccMioo  that  was  made  by  the  Comroissipriers. 
Oae  of  the  chief  Dissenters  has  given  this  opi- 
aioo  of  dieir  proceeding* :  **  These  Conimis- 
lioaers  often  met  and  debated  matters,  but 
were  deserted  by  Dr.  Jane  *  and  several  others. 
They  drew  up  sundry  alterations,  a  copy  of 
which  I  have  by  me ;  but  they  having  never 
thought  fit  to  communicate  them  to  the  body 
of  t^  convocation,  or  to  expose  them  to  the 
view  of  the  world  from  the  press,  I  know  not 
bow  proper  it  would  be  fi>r  me  to  print  them, 
fiat  this  much  I  shall  venture  to  say,  that  such 
amendments  as'those  were,  with  such  an  allow- 
aace  in  the  point  of  orders  for  ordination  hy 
presbyters,  aa  is  made  13  Eliz.  cap.  19.  would  in 
all  probability  have  brought  in  two  thirds  of 
the  Dissenters  in  England,  which  being  done, 
and  at  the  same  time  a  liberty  continued  to 
•och  as  could  not  be  comprehended,  would 
have  been  greater  service  tnan  can  easily  be 
imagiBed.** 

Chie  of  the  commissioners  has  more  lately 
liven  this  better  account  of  it ;  **  In  the  reign 
of  king  James,  those  of  the  church  who  saw  the 

*  Dr.  Jane  was  very  urtne  to  anv  conoes- 
■ioo  on  the  part  of  the  Church.  There  is  a 
story,  timi  when  a  friend  expressed  to  him  a 
hope  that  he  had  not  given  up  much,  the  Doctor 
replied.  «'  I  have  not  given  up  Bel  and  the 
Drsgon,"  See  also  as  to  Bel  and  the  Drsgon, 
1  Burnet's  Own  Time,  184.  Tbia  Dr.  Jane 
bad  been  the  penner  of  the  fiunons  Oxford 
Decree;  as  to  which  and  his  conduct  respecting 
it  opon  the  Rdvolution,  which  gave  occasion  to 
this  Epigram: 

Cam  fronti  sit  nulla  fides  at  carmine  dicnnt^ 
Cur  tibi  biftt>nti,  Jane,  sit  ulla  fides, 
tte  3  Kenneit's  CompL  Hist,  (lit  ed.)  419, 


(papists  drawing  in  the  Dissenters  to  concur 
with  them  in  their  designs  against  the  church, 
applied  to  the  then  prince  ot  Orange,  desiring 
him  to  make  use  of  his  interest  in  them  for 
diverting  them  from  that  i  And  in  those  letters 
which  are  yet  extant,  assurances  were  given. 
That  the  church  was  tlien  in  such  a  temper,  sa 
well  convinced  of  former  errors,  that  if  ever 
she  KOt  out  of  that  distress,  all  those  differences^ 
would  be  certainly  made  up:  And  to  make  thia 
assurance  more  public,  the  arcbbishop  and 
bishops,  in  that  Petition,  for  which  they  were 
imprisoned  and  tried,  declared.  That  they  were 
ready  to  come  to  a  tamper  in  those  matters, 
both  in  parliament  and  convocation.  Upon 
this  it  was,  that  the  prince  of  Orange  promised 
in  his  declaration,  to  use  his  endeavours,  to 
heal  all  those  divisions :  In  order  to  the  per- 
forming this,  he,  by  a  special  commission  ap^ 
pointed  allihose  bishops.who  owned  his  autho-^ 
rity,  he  being  then  set  on  the  throne,  together 
with  a  great  many  of  the  clergy,  to  draw  ooi 
the  grounds  upon  which  the  Dissenters  had 
separated  from  us,  and  to  offer  expedients  in 
order  to  the  healing  our  breaches.  *  We  had  b»> 
fore  us  ail  the  books  and  papers  that  they  had 
at  anv  time  offered,  setting  forth  their  demands; 
together  with  many  advices  and  proposiiiona 
which  had  been  made  at  several  times,  by  most 
of  the  best  and  most  learned  of  our  divines  ; 
of  which  the  late  most  learned  bishop  of  Wor» 
cester  had  a  great  coUection :  So  we  prepared 
a  scheme  to  be  laid  before  the  convocation ; 
but  did  not  think  tliat  we  ourselves,  much  lesa 
that  any  other  person,  was  any  way  limited,  or 
bound  to  comply  with  what  we  resolved  to  pro« 
pose.  On  the  contrary,  we  said,  if  we  saw 
better  reason,  we  should  change  our  minds : 
yet  this,  which  was  only  a  council,  created  bj 
the  king  to  prepare  matters,  Was  complained 
of  as  an  impNMing  on  the  convocation,  and  as  m 
limiting  of  it;  and  though  a  rojral  license  was 
sent  them,  yet  a  previous  resolution  was  taken, 
to  admit  of  no  alterations.  When  we  saw  that, 
we  resolved  to  l>e  quiet,  and  leave  that  matter 
to  better  times :  But  then  the  enemies  of  the 
civil  government  began  to  work  on  the  jea- 
lousies and  fears  of  many  well  minded  men  ; 
and  the  preserving  the  church,  was  given  out 
as  the  word,  by  those  who  meant  France  or  8t. 
Germains  by  it ;  and  under  this  fatal  delusion 
many  are  apt  to  be  misled  to  this  day.^ 

The  convocation  met  on  Thursday,  Nov.  SI, 
and  began  in'  an  unhappy  difference  about  the  , 
choice  of  a  Prolocutor.  The  person  designed 
by  the  bishop  of  London  and  most  of  his  hre* 
tbren  and'tlie  sober  part  of  the  clergy,  was  Dr. 
Tillotson,  dean  of  Canterbury,  whom  the  king 
had  lately  made  clerk  of  his  closet,  and  used  to 
call  him  the  honestest  man  and  tbe  best  friend 
that  ever  he  had  in  his  life ;  but  it  was  carried 
by  a  majority  of  votes  for  Dr.  Jane  of  Oxford, 
who  being  presented  on  tbe  35th  to  tbe  bishop  of 
London  as  president,  for  his  approbation,  made 
a  customary  speech  in  Latin,  wherein  he  ex- 
tolled the  excellency  of  the  church  of  England 
as  9sUbUsl|«d  by  law,  above  all  christiaq  com^ 
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MMUtiety  mnd  inj^lied  tlmt  k  wwited  no  aiwiii 
menu ;  mad  th«n  «imM  with  th«  sppKcttUiNi  of 
tlib  soiitence  by  way  of  trraoiph  *  NohinMn 
*  hep%  Aii^Wm  vutari.'  Tht  bbhofi  of  London, 
to  whom  the  ProlotiUlor  had  bcca  chaplain, 
■Mde  a  ipeeeh  in  the  laiM  language  with  more 
tharicy  and  candoar:  He  told  the  clergy,  they 
ought  to  endeavoar  a  temper  in  (hose  thin^ 
tbat  are  not  etsential  in  religion,  thereby  to 
«pen  the  door  of  salvation  to  a  nmltitude  of 
•traying  ohristiaot:  That  it  most  needs  be  their 
duty,  to  shew  the  same  indulgence  and  charity 
to  the  Dimenters  amler  king  William  which 
•ome  of  the  bishops  and  clerisy  bad  promised 
to  them  in  their  addresses  to  king  James,  and 
concluded  witb  a  pathctical  eihortation  to  una- 
nimity and  concord. 

At  the  next  meetine,  the  bishop  of  London, 
being  sensible  thai  the  majority  of  the  Lower 
House  were  moWed  to  oppose  the  intended 
Union  with  the  Dissenters,  acquainted  the 
Convocation,  **  That  having  communicated  the 
Boyal  Commission  by  which  they  were  em- 
powered to  act,  to  an  eminent  civilian,  he  had 
ibaod  it  defective  in  not  having  the  Great  Seal, 
and  therefore  he  should  prorogue  them  till  that 
was  procured/'  During  this  interval  many  ar- 
guments were  used  to  bring  the  most  stiff  of 
the  inferior  clergy  to  a  charitable  condescen* 
uon,  and  the  much  desired  Union,  but  lo  very 
little  purpose ;  there  was  a  jealousy  and  a  dis* 
tms t  not  to  be  conquered :  though  there  could 
be  but  two  arguments  of  any  force  to  justify 
their  aversene»s  to  enter  upon  the  terms  of  ac- 
•ommodaiion ;  one  was,  That  it  seemed  to  de- 
rogate from  the  dignity  of  the  Church  of  Eng- 
land, to  make  any  step  toward  the  altering  of 
her  constitution,  till  it  did  appear  that  the  Dts- 
■entera  themselves  did  desire  a  reconcilement, 
•nd  were  ready  to  ofier  some  Proposals  or  to 
accept  of  others.  A  second  argument  mi)j;ht 
be.  That  the  archbishop  of  Canterbury  and 
•ome  of  his  suffragans,  and  some  other  divines, 
would  not  own  the  present  government,  and 
srere  therefore  ready  to  fall  into  a  new  separa- 
tion from  their  brethren  ;  so  that  at  this  junc- 
ture it  might  be  dangerous  to  make  any 
change  that  might  give  a  pretence  of  being  for 
Che  Old  Church,  as  well  as  fitr  the  Old  King. 

On  Decemher  4th,  while  both  Houses  were 
together  in  Henry  7th's  chapel,  the  earl  of 
Nottingham  brought  in  the  king*s  Commission, 
and  a  Message  from  his  majesty  in  writing, 
both  which  were  read,  there  being  present 
twelve  bishops  and  a  good  number  of  the  infe- 
iior  clergy. 

The  Commission  was  as  foHows : 

**  William  and  Mary,  by  the  grace  of  God, 
king  and  queen  of  England,  Scotland,  France, 
and  Irelnnd,  Defender  of  the  Faith,  &c.  To 
all  to  whom  these  presents  shall  come,  greet- 
ing :  Wliert'as,  in  and  hy  one  act  of  parlia- 
menf,  made  at  Westminster  in  the  95th  year 
of  Henry  the  8th,  reciting.  That  whereas  the 
king's  hotnble  and  obedient  subjects,  theclerKy 
of  this  realm  of  l^nglaitd,  had  not  only  aeknow* 
kdged  according  to  the  truth,  that  the  Coiivo> 


[•• 


eatiOB  of  dm  same  deigy,  were  nlwi^  b«4 
been,  and  oaelit  to  be  assembled  only  by  tlsa 
king's  writ ;  but  also  submitting  tbemaeli 


the  king's  majesty,  bad  aromiacd  in 
rertfefis,  I'hat  they  would  never  from 
forth  presume  to  attempt,  altedge,  cUim  or  pot 
in  ore,  or  dnact,  pntmulge  or  eaecnte  %mj  new 
canons,  constitutions,  cNdinaacet,  provmcialf 
or  others,  or  hy  whats<>ever  other  name  dsay 
should  be  called  in  the  Conrocation,  anlcss  cm 
said  king's  most  royal  assent  and  license  mi^% 
to  them  be  bad,  to  make,  promulee  and  •>•• 
cute  the  same ;  and  that  tlie  said  king  did  ^jjtvm 
his  royal  assent  and  anthoritv  in  that  oehalf. 

**  It  was  therefore  enacted  by  the  authority 
of  the  said  parliament,  according  to  the  oaid 
submission  and  petition  of  the  said  cletjgy, 
among  other  things,  that  they,  nor  any  of  thcsn 
from  thenceforth  should  enact,  promalge  or 
execute  any  such  canons,  eonstitntions,  or 
ordinances  provincial,  bj  whatsoever  name  tliey 
minht  be  called  in  their  convocattona  in  tmrnm 
coniini^,  which  always  should  be  assembled  by 
autiioriiy  of  the  kind's  writ,  unless  the  saom 
clergy  might  have  the  king*s  roval  assent  »si4 
Jicen^,  to  make,  prniuuli:e  ana  execute  toeb 
canons,  constitutions  and  ordinances,  prorio* 
cial  or  synodnl,  upon  pain  of  every  one  of  th% 
said  clergy  doing  contrary  to  the  said  act,  mm! 
being  thereof  convict,  to  suffer  imprisoomcnr, 
and  make  fines  at  the  kiiig*s  will. 

*<  And  further,  by  the  said  act  it  is  provided. 
That  no  canons,  constitutions  or  ordinaneet 
should  be  made,  or  put  in  execution  within 
this  realm,  by  nuthonty  of  the  convocations  of 
the  dergy,  vrhich  shouirl  be  contrariant  or  re- 
pugnant to  the  king's  prer(>g;n(ive-royal,  or  tlio> 
customs,  laws  or  statuses  of  this  realm,  nay 
thing  contained  in  the  said  act  to  the  contrary 
thereof  ootwithstnnding. 

'*  And  lastly,  it  is  ai9o  provided  by  the  wtad 
act,  that  such  canons,  constitutions,  ordinances 
and  synodals  provincial,  which  then  were  al* 
ready  made,  and  which  then  were  not  con- 
trariant or  repugnant  to  the  laws,  statutes  and 
customs  of  this  realm,  nor  to  the  damage  or 
hurt  of  the  king's  premgntive-royal,  should 
then  still  be  used  and  executed  as  they  wer» 
before  the  making  of  the  iwid  act,  until  such 
time  as  they  should  be  viewed  or  searched,  or 
otherwise  ordered  and  determined  by  tlie.perw 
sons  mentioned  in  the  said  act,  to  the  most 
part  of  them,  according  to  the  tenor,  form  and 
effect  of  the  said  act ;  as  by  the  said  act,  among 
divers  other  things,  more  fully  and  at  large,  ic 
doth  and  may  appear. 

**  And  whereas  the  particular  Forms  of  divioo 
worship,  and  Kites  and  Ceremonies  appointed 
to  be  u»ed  therein,  beinc  things  of  their  own 
nature  indiflRprent  and  aherahle,  and  so  ar* 
knowledtred,  it  is  but  reas<>nable,  that  upon 
weighty  and  important  ron«idcniti"ns,  accord* 
injc  to  the  various  exigencv  of  timi^s  and  occa* 
sion%  such  chanfes  and  alienition*  -hoUid  be 
made  therein,  as  to  tho^  th'*t  ar<»  in  (I'joe  M.d 
authority,  ^liould  from  limelo  tune,  ueiii  eiiLer 
.  nectssary  or  expedient* 
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**  And  Vrbemt  tl»  Book  of  CsDons  it  fit  to 
bo  rtfiowcdy  and  modo  more  soiublo  to  the 
lUte  of  the  Church  :  and  whereas  there  are 
divers  defects  and  abases  in  the  ecclesiastical 
courts  andjarisdictioiis^  and  particularly  there 
is  not  snffictent  provision  made  for  the  removing 
ofKandaloos  ministers,  an4^forthe  reforma- 
tion of  manners,  either  in  ministers  or  people : 
sod  wbeieas  it  is  most  fit  that  tliere  should  be 
a  strict  method  pivscribed,  for  tbe  esamioa* 
tioa  of  such  persons  as  desire  to  he  admitted 
into  Holy  Orders,  both  as  to  their  learning  and 
aanoers  :  Know  ye,  that  we,  for  divers  urgent 
and  weighty  causes  and  considerations,  us 
-thereunto  moving,  of  our  especial  grace,  cer- 
tsia  knowledge,  nnd  mere  motion,  have  by 
virtue  of  our  prerogative-royal,  and  supreme 
authority  in  causes  ecclesiastical,  given  and 
granted,  and  by  these  presents  ^o  give  and 
grant,  fiill,  free  and  lawful  libertyy  licence, 
power  and  authority  onto  the  right  reverend 
father  in  God,  Henry,  lord*  bishop  of  London, 
president  of  diis  present  convocation  for  the 
province  of  Canterbury,  (upon  the  suspension 
of  the  lord  archbishop  of  Canterbury,)  during 
this  present  parliament  now  assembled ;  and 
in  his  absence,  to  such  other  bishbp  as  shall 
he  appointed  president  thereof,  and  to  the  rest 
of  tbe  bishops  of  the  same  province,  and  all 
deans  of  cathedraUchorches,  arch-deacons, 
chapterrand  colleges,  and  the  whole  clergy  of 
every  several  diocese,  within  the  said  pro- 
vince :  that  they  the  said  lord-bishop  of  Lon- 
don, or  other  president  of  the  said  convoca- 
tioo,  and  the  rest  of  the  clergy  of  this  present 
convocation  within  the  said  province  of  Can- 
terbury, or  the  greatest  number  of  them; 
wherrofthe  ptesident  of  the  said  convocation 
to  he  always  one,  shall  and  may  from  time  to 
time,  during  this  present  parliament,-  confer, 
treat,  debate,  consider,  consult,  and  agree  of 
sod  upon  such  points,  matters,  causes  and 
things  as  we  fnim  time  to  time  shall  propose  or 
cause  to  be  proposed  by  the  said  iord  bishop 
ofLondon,  or  other  president  of  the  said  con- 
vocation concerning  Alterations  and  Amend- 
ments of  the  Liturgy  and  Canons,  and  orders, 
ordinances  and  conititntions  for  the  reforma* 
ti«n  of  ecclesiastical  courts,  for  the  removing 
of  scaodalons  ministers,  for  the  reformation  of 
manners  either  if/  ministers  or  people,  and  for 
tbe  examination  of  such  persons  as  desire  to 
be  admitted  into  Holy  Orders  :  and  all  such 
other  points,  causes  and  matters  as  we  shall 
think  necessary  and  expedient,  for  advancing 
the  honour  and  service  of  Almighty  God,  the 
good  and  qotet  of  the  church,  and  the  better 
government  thereof.  ^ 

'*  And  we  do  also,  by  these  presents,  give 
and  grant  onto  the  said  lord-bishop  ofLondon, 
or  other  president  of  the  said  convocation,  and. 
to  tlie  rest  of  the  bishops  of  the  said  province 
of  Canterbury,' and  unto  all  deans  of  cathedral- 
churches,  arob-deacons.  chapters  and  colleges, 
and  the  whole  clergy  of  every  several  diocese 
within  the  said  province,  full,  free  and  lawful 
.bberty,  license,  power  aiid  anthority,  That  they 


the  said  lord^bishop  of  London,  or  other  pre* 
sident  of  the  said  convocation,  and  the  rest 
of  the  said  bishops,  and  other  the  clergy  of 
the  same  province,  or  the  greatest  number  of 
them  that  shall  be  present  in  person,  or  by 
their  proxies,  shall  and  may,  from  time  to 
time,  draw  into  forms,  rules,  orders,  ordi« 
nances,  constitutions  and  canons,  such  matters 
as  to  them  shall  be  thought  necessary  and  ex- 
pedient for  the  purposes  above-mentioned  ; 
and  the  same  set  down  in  writing,  firom  time  tp 
time,  toeiliibit  and  deliver,  or  cause  to  be  ex- 
hibited and  delivered  unto  us;  to  tbe  end  that 
we,  as  occasion  shall  require,  may  therenpoa 
have  the  advice  of  our  parliament:  and  that 
such,  and  so  many  of  tbe  said  canons,  orders, 
ordinances,  constitutions,  matters,  causes  and 
things,  as  shall  be  thought  requisite  and  con« 
venient  by  our  said  parliament,  may  be  pre- 
sented to  us  in  due  form,  for  our  royal  assentf 
if,  upon  mature  -consideration  tbereof,  wo 
shall  think  fit  to  enact  the  same.  In  witness' 
whereof,  we  have  caused  these  our  letters  to  be 
made  patent.  Witness  ourselves  at  West* 
minster  the  SOth  day  of  November,  in  the  first 
year  of  our  reign. 

Per  Breve  de  Private  Sigillo.    *'  Bubkbe.'' 

His  Majesty's  Message  to  the  Convocation,  i» 
as  follows  .- 

William  JR. 

**  His  maiesty  has  tommoned  this  convoca- 
tion, not  only  because  it  is  usual,  upon  holding 
of  a  parliament,  but  out  of  a  pious  zeal,  to  do* 
evei^  thing  that  may  tend  tu  tbe  best  esta- 
blishment of  the  church  of  England,  which  is 
so  eminent  a  part  of  the  Reformation,  and  is 
certainly  the  best  suited  to  the  constitution  of 
this  government,  ond  therefore  does  most  sig- 
nally deserve,  and  shall  always  have  both  ma 
favoof  and  protection  ;  and  he  dou)>ts  not« 
but  that  you  will  assist  him  in  promoting  th^ 
welfare  of  it,  so  that  no  prejudices,  with  which 
some  men  have  laboured  to  possess  you,  shall 
disappoint  his  good  intentions,  or  deprive  the 
church  of  any  benefit  from  your  consulta-' 
tions.  His  majesty  therefore  expects,  that 
tbe  things  that  shall  be  proposed,  shall  be 
calmly  and  impartially  considered  by  you  ; 
and  assures  you,  that  he  will  offer  nothing  to 
you,  but  what  shall  be  for  tbe  honour,  peace 
and  advantage,  both  of  the  Protestant  religion 
in  general,  and  particularly  of  the  Church  of 
England.*' 

The  Bishops  ngreed  on  this  Address  to  his 
majesty :  - 

**  'vVe  your  majesty's  most  dutiful  subjects, 
the  bishops  and  clergy  of  the  province  of  Can- 
terbury, in  convqpation  assembled,  having 
received  your  majesty's  gracious  Message,  toge- 
ther with  a  Commission  from  your  majesty,  by 
the  eai4  of  Nottingham,  hold  ourselves  booua 
in  gratitude  and  duty,  to  return  our  most  hum- 
ble thanks  and  acknowledgements,  of  the  eraoe 
and  goodness  expressed  in  yuur  majesty's  Mes- 
sage, and  the  zeal  you  shew  in  it  for  the  Pro- 
testant religion  in  general,  and  the  church  of 
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Englftnd  io  particular,  and  of  th«  trast  and 
aonHdeooe  reposed  in  us,  by  this  corouiission. 
We  look  upon  tliese  oiafks  of  Tourniajeitj's 
oare  and  favour,  as  the  continuance  of  the 
great  deti?ernnce  Almiithty  God  wrought  for 
us,  by  your  means,  in  iiiHkini;  you  the  blessed 
instrument  of  preserving  us  from  falling  under 
the  cruelly  uf  Popinh  tyranny.  From  which, 
as  we  have  so  often  thanked  Almighty  God,  so 
we  cannot  forget  th«it  high  obligation  and  duty 
which  we  owe  to  vour  maje*>ty ;  and  on  these 
new  assurances  oi  your  protection  and  favour 
to  our  church,  we  beg  leave  to  renew  the  as- 
aurance  of  our  constant  fidelity  and  obedience 
to  your  majesty  ;  whom  we  pray  God  to  con- 
tinue long  Hnd  happily  to  reign  over  us." 

The  Lower  House^  who>e  professed  business 
was  to  do  nothing,  would  not  consent  to  this 
Address,  but  first  pleaded  for  the  privilege  of 
presenting  a  separate  Address  of  their  own 
drawing  up;  and  th*  ii,  dropping* that  preten- 
sion, they  fell  to  making  Amendments,  and 
gave  a  reason  why  they  could  not  ctmcur  with 
the  bishops,  in  their  form,  in  these  words: 
**  We  are  desirous  to  omfineour  Address  to  his 
majesty's  must  gracious  Message,  and  to  those 
things  only  therein  which  concern  the  church 
of  England."  Hereupon  a  conference  was  de- 
tired »  that  was  chiefly  managed  between  the 
bishop  of  Salisbury  and  the  Prolocutor ;  and 
these  reasons  were  reported,  why  their  lord- 
ships insisted  on  the  express  mention  of  the 
Protestant  religion :  1,  **  Because  it  is  the 
known  denomination  of  the  common  doctrine 
of  the  western  part  of  Christendom,  in  opposi- 
tion to  the  errors  and  corruptions  of  the  church 
of  Rome.  S.  Because  the  leaving  out  this, 
ipay  have  ill  consequences,  and  be  liable  to 
strange  constructions,  both  at  home  and  abroad, 
among  Protettants  as  well  as  Papists.  3.  Be- 
cause It  agrees  with  the  general  reason,  offered 
by  the  clergy,  for  their  amendments,  since  this 
iaeapressly  mentioned  in  the  king*s  Message; 
aud  in  this  the  church  of  England  being  so 
'much  eoncemed,  the  bishops  thmk  it  ought  to 
sUAd  still  in  the  address.*'  The  Lower  House 
debated  these  rea^us,  and  disagreed  to  them ; 
and  then  resolved,  "  That  instead  of  Protestant 
Religion,  they  would  rather  sa]|r,  Protestant 
Churches.*'  Their  lordships  desired  a  reason 
of  this  alteration  ;  which  was  returned  to  them 
in  these  wofds :  *'  We  being  the  representative 
of  a  formed  Established  Church,  do  not  think 
fit  to  mention  the  word  Religion,  any  farther 
than  it  is  the  religion  of  some  formed  Establi*)h- 
ed  Church.'*  The  Lords  returned  the  amend- 
ments, with  this  Alteration  i  <*  We  doubt  not 
the  interest  of  the  Protestant  religion,  in  this 
and  all  other  Protestant  Churches. 

The  Lower  House  seeming  to  fear  it  was  a 
diminution  to  the  church  of  England,  to  joiii 
it  with  foreign  Protestant  Churches,  would  have 
the  words  [this  and]  to  be  omitted ;  and  at  last, 
with  greaf  difficulty,  this  Addrtss  wa^  agreed 
on,  aud  presented  to  his  majesty  in  the  Ban- 
queting-hottst  at  WhitehaU|  on  Thursday,  Dec. 
19th: 


''  We  your  majeuv's  most  loyaf  and  most  ^ 
dutiful  Bohjecta,  the  bishops  and  clergy  of  the 
provuice  of  Canterbury,  in  convocation  as- 
sembled, having  received  a  most  gracious  Mes- 
sage from  your  majesty,  by  the  earl  of  Notting* 
ham,  hold  ourselves  bound  in  doty  and  grati- 
tude, to  return  o^r  most  huml^e  acknowledg- 
ments for  the  same,  and  the  pious  leal  and  care 
your  majesty  is  pleased  to  express  therein,  for 
the  honour,  peace,  advantage  and  establish- 
ment of  the  church  of  England  ;  -vvhereby,  we 
doubt  not,  the  interest  of  the  Protestant  Reli- 
gion in  all  other  Protestant  Churches,  which  is 
dear  to  us,  will  be  the  better  secured,'  under 
the  influence  of  your  majesty's  government  and 
protection.  And  we  crave  leave  to  assure 
your  majesty.  That  in  pursuance  of  that  trust 
and  confidence  you  repose  in  us,  we  will  con- 
sider, whatsoever  shall  be  offered  to  us  front 
your  majesty,  without  prejudicei,  and  witli  all 
calmness  and  imparUaliry :  And  that  we  will 
constantly  pay  the  fidelity  and  allegiance  which  . 
we  have  all  sworn  to  your  majesty  and  tlir 
queen ;  whom  we  pray  God  to  continue  long 
and  happily  to  reign  over  us." 

His  majesty  well  understood  why  this  Ad- 
dress omitted  the  thanks  which  the  bishops  bad 
recommended  his  royal  commission,  and  the 
zeal  he  had  shewn  for  the  Protestant  Religion ; 
and  why  there  was  no  expression  of  teoderuesa 
to  the  Dissenters,  and  but  a  cool  rmrd  to 
other  Protestant  Churches.  However,  his  ma- 
jesty returned  this  gracious  Answer ;  *<  My 
Loras,  I  take  this  Address  very  kindly  from  tlie 
Convocation.  You  may  depend  upon  it,  that 
all  I  have  promised,  and  all  I  can  do,  fur  the 
service  of  the  Church  of  England,  I  will  do : 
And  I  give  you  this  new  assurance,  tliat  1  will 
improve  all  occawms  and  opportunities  for  its 
service." 

•  Tfie  majority  of  the  Lower  House  had  a 
reserved  kmdness  for  the  Non  juring  bishops 
and  clergy ;  and  therefore,  one  of  the  members 
made  a  zealous  speech,  in  behalf  of  the  bishops 
under  suspension,  **  That  sometfaiug  might  be 
done,  to  qualify  them  to  sit  in  convocation ; 
yet  so,  as  that  the  convocation  might  not  incur 
any  danger  thereby."  But  this  matter  was  too 
hard  for  them,  and  therefore  it  was  left  to  far- 
ther consideration;  while  they  laboured  to  find 
out  some  other  business  to  divert  them  from  ^ 
that  for  which  they  were  called  together :  And 
therefore,  on  Dec.  11th  the  Prt»locutor  attend- 
ed the  President  and  Bishops,  and,  iu  the  nalbe 
of  the  House,  represented  to  their  lordships, 
"  That  there  were  several  books  of  very  dan- 
gerous consequence  ^o  the  Christian  Religten, 
and  the  Church  of  England ;  particularly.  Notes 
upon  Athanaaius's  Creed,  and  two  Letters 
relating  to  the  present  Convocation,  lately  coUie 
abn«ad  ;  and  desired  their  lordships  advice,  in 
what  way,  and  bow  far  safely,  without  incur- 
ring the  penalty  of  stat.  S5  Hen.  8.  the  con- 
vocation may  proceed,  in  the  preventing  the 
publishing  the  like  scandalous  books  for  the  ftt<f 
ture,  and  inflicting  the  censure  of  the  church, 
ac€onUo|  to  (he  paaons  provided  in  that  bt^ 
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KtJr,  upon  the  aothort  of  thetn.^  Upon  which 
tht  Prolocutor  Mioa  afier  acquaioted  theHouie^ 
**  That  the  President  bad  declared*  hia  leose  of 
the  ill  coDieqaence  of  thoie  books  that  were 
Kat  op  from  tuts  Uoose  to  their  lord»hipe;  and 
that,  upon  eiiqairy,  he  could  not  receive  any 
latislactioo,  how  far  the  oonvocatioo  migbt 
proceed  io  that  afRtir,  but  be  would  as  far  as 
Uj  in  him,  take  forther  order  about  it."  When 
the  Pneiideoc  and  his  brethren  saw  the  disposi- 
tion of  the  Lower  House,  thej  found  it  was  to 
■o  purpose  to  communicate  anj  proposals  to 
them ;  and  therefore  the  Convocation  was  pro- 
rofued  to  Jan.  94th,  and  soon  after,  with  the 
parliamenr,  prorogued  and  dissolved.  "It 
most  be  confeued,  (says  a  late  writer)  Tbut 
the  Presbyterians  did  not  a  little  contribute  to 
exasperate  the  convocation  against  them,  bav- 
tag,  at  this  very  time,  given  orders  to  near 
fifty  young  stodeuts ;  and  Mr.  Baiter  (tbe  head 
of  their  party)  having  published  a  book,  reflect- 
ing on  the  Church  of  England.  It  was  also 
reported,  1  hat  the  Presbyterians  of  Scotl»nd 
were  the  authors  of  a  shum  plot,  which  they 
fathered  upon  the  Episcopal  party  of  Glasgow, 
ibat  they  migbt  have  a  pretence  to  disarm 
them,  and  oppress  titem. 


The  following  is  Burnet's  Account  of  this 
fraiisactioo,  and  of  some  of  tbe  leading  Church- 
men  of  the  time:  "  At  the  Restoration,  Juxon, 
Che  ancientest  and  most  emintet  of  tbe  former 
bishops,  who  had  asfisied  the  late  king  in  his 
last  boars,  was  promoted  to  Canterbury,  more 
out  of  decency,  than  that  he  was  then  capable 
to  fill  that  po»t;  for  as  he  was  never  a  great 
divine,  aii  he  was  now  superannuated.  Ihuu^h 
ethers  have  assured  me,  that  after  some  dis- 
courses widi  the  king  he  was  so  much  struck 
with  what  he  observed  in  him,  that  upon  that 
he  lost  both  heart  and  hope.  The  king  treated 
biro  with  outward  respect,  but  had  no  regard  to 
biin.  Sheldon  and  Mortey  were  the  men  thai 
bad  the  greatest  credit.  Sheldon  Was  esteemed 
a  learned  man  before  the  wars :  But  he  wat 
DOW  engated  so  deep  in  politics,  tbatbcarce  any 
prints  of  what  he  had  been  remained.  Ue 
waaa  very  dtaterous  roan  in  business,  had  a 
peat  quidkness^of  apprehension,  and  a  verv  true 
judgment.  He  was  a  geaerous  and  cbantable 
oaan.  Ue  had  a  great  pleasantness  of  conrer- 
■atioo,  perhaps  too  great.  Ue  had  an  art,  that 
waa  peculiar  to  him,  of  treating  all  that  came 
to  him  in  a  most  obligiue  manner :  But  few 
depended  much  on  his  professions  of  friend»hip. 
Ue  seemed  not  to  have  a  deep  sense  of  religign, 
if  aoj  at  all  t  And  spoke  of  it  roost  commonly 
m%  of'^aii  engine  of  government,  and  a  matter  of 
policy.  By  this  means  the  king  came  to  look 
oa  him  as  a  wise  and  honest  clergyman.  Shel- 
doQ  was  at  first  made  bisliop  of  London,  and 
waa  opon  Juxoo's  death  promoted  to  Canter- 
bury. Morley  had  been  first  known  to  the 
wood  as  a  friend  of  the  lord  Falkland's :  and 
that  was  enough  to  raise  a  man*s  character. 
He  had  oontimied  for  many  years  io  tbe  lord 


Clarendon's  family,  and  was  his  particular 
friend.  He  was  a  Calvinist  with  relation  to  the 
Arminian  points,  and  was  thought  a  friend  to 
the  Puritans  before  tiie  wars  :  But  he  took  ~ 
care  after  his  promotion  to  free  himsell  from 
.all  suspicions  ot  that  kind.  He  was  a  pious 
and  cbantable  man,  of  a  very  exemplary  life, 
but  extreme  passionate,  and  very  obstinate. 
He  was  first  made  bishop  of  vVorcester.  Dr. 
Hammond,  for  whom  tliat  see  was  desjgned, 
died  a  little  before  the  Restoration,  which  waa 
an  unspeakable  loss  to  the  church :  For,  as  he 
was  a  man  of  great  learning,  and  of  most 
eminent  merit,  lie  having  been  the  persoii  that 
during  the  bad  times  had  maintained  the  cause 
of  the  church  in  a  very  singular  manner,  so  he 
was  a  very  moderate  man  in  his  temper,  though 
with  a  high  principle;  and  probably  he  would 
liave  fallen  into  healing  counsels.  lie  was  also 
much  set  on  reforming  abuses,  and  for  rai&ing 
in  the  clergy  a  due  sense  of  the  obligations  they 
lay  under.  But  by  his  death  Morley  was  acf- 
vanccd  to  Worcester :  And  not  long  after  he 
was  removed  to  Winchester,  void  by  Duppa's 
death,  who  had  been  the  king's  tutor,  though 
no  way  fit  for  that  post ;  but  he  was  a  meek 
and  humble  man,  and  much  loved  for  the 
sweetness  of  his  temper;  and  would  have  been 
more  esteemed,  if  he  liad  died  before  the  Be* 
storation ;  for  he  made  not  that  use  of  the 
great  wealth  that  flowed  in  upon  tiim  tiiat  was 
expected.  Morley  was  iliought  always  the 
honester  man  of  the  two,  as  Sheldon  was  cer- 
tainly the  abler  man. 

*'  Ttie  first  point  in  debate  was,  whether  con- 
cessions should  lie  made,  and  pam^  taken  to 
train  the  Dissenters,  or  not ;  espccinlly  the 
Presbyterians.  The  ear)  of  Clarendon  was 
much  for  it;  and  got  the  king  to  publish  a  D(^ 
deration  soon  alt<*r  his  Restoration,  concern* 
ing  ecclesiastical  atfuirs,  to  which  if  he  had 
str>od,  very  probably  the  greatest  part  of  them 
might  have  tieen  gamed.  But  ibe  bishops  did 
not  approve  of  tlii*» :  And  after  the  service  they 
did  that  lord  in  the  duke  of  York's  marriage, 
he  would  not  put  any  hardship  on  titose  who 
had  so  signally  ohlig«-d  him.  This  disgusted  the 
lord  Southampton,  who  was  for  carry ini:  on  tbe 
design  that  bad  been  much  talked  of  during  the 
wars,  of  moderating  mntters  both  with  relation 
ro  tlie  government  .»f  the  church,  and  the  wor» 
shi)i  and  ceremonies:  Which  created  some 
coldness  becwetn  'ini  and  t'le  earl  of  Claren* 
don  when  the  Lord  Chancellor  went  off  from 
those  designs.  I'he  consideration  that  those 
bishops  and  their  party  had  in  tbe  matter  was 
this :  The  Presbyterians  were  possessed  of  taiost 
of  the  great  benefices  in  the  church,  chiefly  in 
the  City  of  London,  and  in  the  two  uuivtrsi* 
ties.  It  is  true,  all  that  had  come  into  the 
room  of  those  who  were  turned  out  |^y  the  par- 
liament, or  the  visitors  sent  by  them,  were 
removed  by  the  course  of  hiw,  as  men  that  were 
illegally  possessed  of  other  mens  rights :  And 
that  even  where  the  former  incumbents  were 
dead,  because  a  title  originally  wrong  was  still 
wrong  in  law.     But  there  were  a  great  many  of 
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tfaem  10  ^try  enuoent  posts,  wbo  were  legaHj 
possessed  of  them  Many  of  these,  chie(^  io 
the  Ci^  of  Londop,  had  |ode  into  the  design 
of  the  Restoration  in  so  signal  a  manner,  and 
with  such  success,  that  tfcej  had  great  merit, 
and  a  just  title  to  very  high  preferment.  Now, 
as  there  remained  a  great  deal  of  the  old  ani- 
mosity against  them  for  what  they  had  done 
daring  the  wars,  so  it  was  ^aid,  it  was  better  to 
have  a  schism  out  of  the  church  tbau  within  it ; 
mad  that  the  half  conformity  of  the  Puritans  be- 
fore the  war  had  set  up  a  faction  in  every  city 
and  town  between  the  lecturers  and  the  incum- 
bents, that  the  former  took  all  methods  to 
render  thcmsclres  popular,  and  to  raise  the 
benevolence  of  their  people,  which  was  their 
chief  ftuhsisteiicc,  by  dispsraging  the  govern- 
ment both  in  church  and  state.  They  had  also 
maav  stories  among  them,  of  the  credit  thev 
had  m  the  elections  of  parliament  men,  which 
they  infused  in  the  king,  to  possess  him  with  the 
necessity  ofhovine  none  to  serve  in  the  church, 
but  persons  that  should  be  firmly  lied  to  his  in- 
terest, both  by  principle,  and  by  subscriptious 
aitd  oatlis.  It  is  true,  the  joy  then  spread 
through  the  nation*  bad  got  at  this  time  a  new 

Krliument  to  be  elected  of  men  so  high  and  so 
t,  that,  unless  the  Court  had  restrained 
them,  they  would  have  carried  things  much 
farther  than  they  did,  afriiinst  all  that  had  been 
concerned  in  ^he  late  wars:  But  they  were  not 
to  expect  su«?h  success  at  all  times  :>  Therefore 
they  thought  it  was  necessary  to  make  sure 
work  at  this  time:  And,  instead  of  using  me- 
thods to  bring  in  the  sectaries,  they  resolved 
Father  to  seek  the  most  effectual  ones  for  cast- 
ing them  out,  and  bringing  a  new  set  of  men 
into  the  church.  This  tuck  with  the  king,  at 
least  it  seemed  to  do  so.  But,  though  he  put 
CO  an  outward  appearance  of  moderation,  yet 
he  was  in  another  and  deeper  laid  design,  to 
which  the  heat  of. these  men  proved  subser- 
vient, for  bringing  in  of  popery.  A  popish 
qoeen  was  a  great  step  to  keep  it  in  counte- 
nance at  Court,  and  to  have  a  great  many 
firiests  going  about  the  Court  making  converts, 
t  was  thought,  a  toleration  was  the  only  method 
for  setting  it  a  going  all  the  nation  over.  Ami 
fiothing  could  make  a  toleration  for  popery 
pass,  but  the  having  ereat  bodies  of  men  put 
out  of  tlie  church,  nnd  put  under  severe  laws, 
which  should  force  them  to  move  for  a  tolera- 
tion, and  should  make  it  ren'sonable  to  grant  it 
to  them.  And  it  was  resolved,  ilmt  whatever 
should  he  grante<l  of  that  sort  should  go  in  so 
large  a  manner,  that  Papists  should  be  com- 
prehended within  it.  So  the  Papists  had  this 
generally  spread  among  them,  that  they  should 
oppose  all  propositions  for  comprehension,  and 
should  animate  the  church  party  to  maintain 
tlieir  ground  against  ail  the  sectaries.  And  in. 
that  point  they  seemed  zealous  for  the  church. 
But  at  the  same  time  they  8|»oke  of  toleration, 
as  necessary  both  for  the  peace  and  quiet  of  the 
natiim,  and  for  the  encouragement  of  trade. 
And  with  this  the  doke  was  so  possessed,  that 
lie  declared  htnnelf  9  moat  fioleiit  enemy  to 


comprehension,  and  as  lealoas  for  tokratioa« 
The  king  being  thus  resolved  on  foiing  the  tenns 
of  conformity  to  what  they  had  beeis  before 
the  war,  witliout  making  the  least  abatement  or 
alteration,  they  carried  on  still  an  appearance 
of  moderation,  till  the  strength  of  toe  parties 
should  appear  in  the  new  parliament. 

**  So,  after  the  declaration  was  set  oat,  a 
commission  was  granted  to  twelve  of  a  side, 
with  nine  assistants  to  each  side,  who  were  ap- 
pointed to  meet  at  the  Savov,  and  to  consider 
on  the  ways  of  uniting  both  sides.  At  their 
first  meetine,  Sheldon  told  them,  that  those  of 
the  church  bid  not  desired  this  meeting,  as  be- 
ing satisfied  with  the  lej^  establishment ;  and 
therefore  they  had  nothing  to  ofier ;  but  it  be* 
longed  to  the  other  side,  who  moved  for  altera* 
tioiis,  to  offer  both  their  exceptions  to  the  laws 
in  being,  and  the  alterations  that  they  proposed. 
He  told  them,  they  were  to  lay  all  they  had  to 
offer  before  them  at  once  ;  for  they  would  not 
engage  to  treat  about  any  one  particular,  till 
they  saw  how  far  their  demands  went :  And  hm 
said,  that  all  was  to  be  transacted  in  writing, 
though  the  others  insisted  on  an  amicable  con- 
ference; wliich  was  at  first  denied  :  Yet  soma 
hopes  were  given  of  allowing  it  at  la&t.  Paper* 
were  upon  this  ^iven  in.  The  Presbytermns 
moved,  that  biahop  Usher's  reduction  should 
he  laid  down  as  a  ground'*work  to  treat  on  ; 
that  bishops  should  not  govern  their  diocese  by 
their  single  authority,  nor  depute  it  to  lay  oih- 
cers  in  their  courts,  hut  should  in  matters  of 
ordination  and  jurisdiction  take  along  with  them 
the  counsel  and  concurrence  of  the  Presbyters* 
They  did  offer  several  exceptions  to  the  liturgy, 
against  the  many  responses  by  the  people  ;  and 
they  desired,  all  mii^ht  be  made  one  continued 
prayer.  They  desired  that  no  lessons  should 
be  taken  out  of  the  Apocryphal  books ;  that  . 
the  Psalms  used  in  the  daily  service  shoold  be 
according  to  the  new  translation.  They  ex« 
ccpted  to  many  parts  of  the  office  of  Baptism^ 
that  import  the  niward  regeneration  of  all  that 
were  baptized.  But  as  they  proposed  these 
amendments,  so  they  did  auo  offer  a  lituigjr 
new  drawn  by  Mr.  Baxter.  They  insisted 
mainly  against  kneeling  at  the  Sacrament  of 
the  Lord's  Supper,  chiefly  against  the  iraposine 
it;  and  moved  that  the  posture  niif^ht  ,be  lett 
free,  and  that  the  use  of  the  surplice,  of  tha 
cross  in  baptism,  of  God-fathers  bemg  the  spoa* 
sors  in  baptism,  and  of  the  holy  days,  might  be 
abolished.'  Sheldon  saw  well  what  the  effect 
would  be  of  putting  them,  to  make  all  their  de* 
mands  a^once.  The  number  of  them  raised  % 
mighty  ontcr^'  agninst  them,  as  people  that 
conLd  never  be  satisfied.  But  nothing  gave  so 
great  an  advantage  aeainst  them,  as  their  offeri* 
mg  a  n9w  liturgy,  in  this  they  were  divide«i 
among  themselves.  Some  were  for  insisting 
only  on  a  few  important  things,  reckoning  that^ 
if  they  were  gained,  and  an  union  followed  upoia 
that,  it  would  be  easier  to  gain  other  things  aiC!»^ 
terwurds.  But  all  this  was  overthrown  by  Mr. 
Baxter,  who  was  a  man  of  great  piety ;  and,  ir 
ha  had  not  meddled  in  too  aMoy  things^  vsouM 
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La?e  been  eafieenaed  one  of  the  learned  men  of 
ibe  a^e:  He  writ-oeAr  two  hundred  books  :  Of 
these,  three  are  lai^e  folios  :  lie  had  a  very 
moviQg  and  pHtbetical  way  of  wncing,  and  was 
ha  ^boJelife  long  a  man  of  great  seal  and  mych 
siinpiictij :  but  was  most  unhappily  subtle  and 
in«i;ipbjsical    in    every    thing.    Ibere  was  a 
gmi  submiiaion  paid  to  him  by   the    whole 
party.    So  he  persuaded  them,  that  from  the 
vordi  of  the  commission  they  were  bound  to 
o9ef  every  thing  that  they  thought  might  con- 
doce  to  the  good  or  peace  of  (he  church,  with- 
out considering  what  was  like  to  be  obtained, 
or  what  effect  their  demanding  so  much  might 
have,  in  irritating  the  minds  of  those  who  were 
then  the  superior  body  in  strength  and  number. 
All  the  whole  matter  was  at  last  reduced  to  one 
single  point,  whether  it  was  lawful  to  determine 
Um  certain  use  of  tilings  iadilTerent  in  the  wor- 
liiip  of  God  ?  The  bishops  held  them  to  that 
point,  and  pressed  them  to  shew  that  any  of 
tiie  things  imposed  were  of  tliemselves  unlaw- 
fill.    The  Presbyteiians  declined  tliis;  but  af- 
firmed, that  other  circumstances  might  make  it 
become  ooiawful   to  settle  a  peremptory  law 
about  things  indifferent;   which  they 'applied 
chiefly  to  kneeling  in  the  Sacrament,  and  stood 
Qpoo  it  that  a  law,  which  excluded  all  that  did 
not  kneel  from  the  Sacrament,  was  unlawful, 
as  ■  limitation  in  the  point  of  communion  put 
00  the  laws  of  Christ,  tvhich  ought  to  be  the 
only  condition  of  those  who  had  a  right  to  it. 
Upon  this  point  there  was  a  free  conference 
tb.it  lasted  some  days.    The  two   men,   that 
bad  the  chief  management  of  the  debate,  were 
tbe  most  unfit  to  heal  matters,  and  the  fittest 
to  widen  thero,  that  could  have  been  found  out. 
Baxter  was  the  opponent,  and  Guoning  was 
the  respondent ;  who  was  afUrwards  advanced, 
first  to  Chichester,  and  then  to  Ely:  He  was 
a  man  of  ereat  reading,  and  noted  for  a  special 
sabtilty  oT  aiguing:  All  the  arts  of  sophistry 
were  made  u^e  of  oy  him  on  all  occasions,  in 
u  confident  a  manner,  as  if  they  had  been 
•oQod  reasoning;  He  was  a  man  of  an  innocent 
life,  anweariedly  active  to  very  little  purpose  : 
He  was  much  set  on  the  reconciling  us  with 
popery  in  some  points :  And,  because  the  charge 
of  idolatry  seemed  a  bar  to  all  thoughts  of  re- 
modliation  with  them,  he  set  himself  with  very 
peat  zeal  to  dear  the  church  ofllome  of  Idola- 
try: This  made  many  suspect  him  as  indining  to 
gbover  to  them :  But  be  was  far  from  it;  and  was 
ft  very  honest,  sincere  man,  i)ut  of  no  sound 
JQd^ent,and  of  no  prudence  in  affairs;  He 
«u  for  oor  conforming  in  all  tilings  to  the  roles 
of  tbe  primitive  church,  particularly  in  praying 
fer  tbe  dead,  in  tbe  use  of  oil,  with  many  other 
ntoai) :  He  fonned  many  in  Cambridge  upon 
bis  o»D  Dotioiis,  who  have  carried  them  per- 
^»  farther  than  he  intended.    Baxter  and  he 
H^ot  some  days  in  much  logical  arguing,  to  the 
(livvraioQ  of  toe  town,  who  thought  here  were  a 
(oQple  of  fencers  engaged  in  disputes,  that 
could  never  be  brought  to  an  end,  nor  have  any 
food  effect.    In  conclu:»ion,  this  commission, 
Wm^  limited  to  such  a  number  of  days,  came 
▼OU  YU 


to  an  end,  before  any  one  thing  was  agreed  on, 

Tbe  bishops  insisted  on  the  laws  that  were  still 

in  force,  to  which  they  would  admit  of  no  ex* 

ceptioii,  unless  it  was  proved  that  the  matter  of 

those  laws  was  sinful.     They  charged  the  pre&- 

byterians  with  having  made  a  schism,  upon  a 

charge  against  the  church  for  things,  which  now 

they  themselves  could  not  call  sinful.     They 

said,  there  was  no  reason  to  gratify  such  a  sort 

of  men  in  any  thing;  One  demand  granted 

would  draw  on  many  more ;  All  authority  both 

in  church  and  6tate  was  struck  at  by  the  position 

they  had  insisted  on,  that  it  was  not  lawful  to 

impose  things  indiiferent,  since  they  seemed  to 

to  he  the  only  proper  matter  in  which  ^uroan 

authority  could  interpose.    So  this  furnished 

an  occasion  to  expose  them  as  enemies  to  all 

order.    Things  had  been  carried  at  the  Savoy 

with  great  sharpness,   and   many   reflection. 

Baxter  said  once,  sucb  things   would  offend 

many  good  men  in   the  nation.    Stenrn,  the 

arclibibhop  of  York,  upon  that  took  notice  that 

he  would  not  say  kingdom,  but  nation,  because 

'  he  would  not  acknowledge  a  king.     Of  this 

great  complaints  were  made,  as  an  indecent  re* 

turn  for  the  zeal  they  had  shewn  in  the  restora* 

tion. 

'*  The  Conference  broke  up  without  doing 
any  good.  It  did  rather  hurt,  and  heightened 
the  sharpness  that  was  then  on  peoples  minds 
to  such  a  degree,  that  it  needed  no  addition  to 
raise  it  higher.  The  presbyterians  laid  their 
complaints  before  the  king :  But  little  regard 
was  had  to  them.  And  now  all  tbe  concern 
that  seemed  to  employ  tlie  bbhops  thoughts 
was,  not  only  to  make  no  alteration  on  their 
account|  but  to  make  the  terms  of  conformity 
much  stricter  than  they  had  been  before  the 
war.  So  it  was  resolved  to  maintain  con- 
formity to  the  height,  and  to  put  lecturers  in 
the  same  condition  with  tbe  iiKumbents,  as  ta 
oaths  and  subscriptions;  and  to  oblige  all  per- 
sons to  subscribe  an  unfeigned  assent  and  con^ 
sent  to  all  and  every  particular  contained  and 

Srescribed  in  the  Bool^  of  Common  Prayer, 
lany  who,  thought  it  lawful  to  conform  in  sub- 
mission, yet  scrupled  at  this,  as  importing  n  par- 
ticular approbation  of  every  thing;  And  great 
distinction  was  made  between  a  conformity  iu 
practice,  and  so  full  and  distinct  an  assent. 
Vet  men  got  over  that^  as  importing  no  more 
but  a  consent  of  obedience :  For  though  the   , 
words  of  the  subscription,  which  were  also  to 
be  publicly  pronounced  before  the  coogf'ega- 
tion,  declaring  tbe  person's  unfeigned  assent 
and  consent,  seemed  to  import  this,  yet  the 
clause  of  the  act  that  enjoined  this  carried  a 
clear  explanation  of  it ;  for  it  enacted  this  de- 
claration as  an  assent  and  consent  to  the  use  of 
all   things  contained  in  the  book.     Another 
iiubscription  was  enacted,  with  relation  to  the . 
League  and  Covenant;  by  which  they  were  re- 
quired  to  deClarb  it  unlawful  upon  any  pre- 
tence  whatsoever   to  take  arms  a|;aintt  the 
king,  renouncing  the  trait^us  position  of  tak- 
ing arms  by  his  authority  against  hit  person, 
or  those  commitsioned  by  bim,  together  with.s 
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declaration,  cLat  no  oliligntion  lay  on  them  or 
any  oilier  person  from  the  League  or  Cove- 
nant to  endeavour  any  change  or  alteration 
of  govern  men  t  in  clmrcli  and  state,  and  that 
-the  Covenant  wa»  in  itself  an  unlawful  oath. 
11)19  was  contrived  against  all  the  old  men, 
who  had  boih  taken  the  covenant  them- 
selves, and  had  pressed  it  upon  others.  So 
they  were  now  to  own  themselves  very  guilty 
in  that  matter.      And  those,  who  thought  it 


might  be  lawful  upon  great  and  illegal  prarooft- 
lion  to  resist  unjust  invasions  on  the  laws  and 
liberties  of  the  subjects,  excepted  to  the  sab* 
•criptinn,  though  it  was  scarce  safe  for  any  at 
that  time  to  have  insisted  on  that  point.  Soma 
thought,  that  since  the  king  had  taken  the  co* 
vennnt,  he  at  leiist  was  bound  to  stand  to  it.'' 

He  then  proceeds  to  give  some  acoounC  of 
the  Act  of  Uniformity,  and  of  different  transoc* 
tions  connected  therewith. 


T*" 


209.  The  Trial  of  Jonx  James,  a  Fifth  Monarchy  Man,*  at  the 
KingVBench,  for  High  Treason:  13  Charles  IL  a.  d.  1661. 
[Written  by  his  Friends.] 


Some  Pai^ages  at  the  first  taking  and  appre- 
hending of  John  Jam F.H,  and  tbe  Company 
with  Isim,  met  together  in  Bidstakc- alley 
in  Whitediapel,  Oct.  19,  1661. 

1  lil-1  Congregation  heini;  assembled  the  day 
abo\  e-nicittioned,  ^being  the  seventh  day  of  the 
«\cc!;)  ia  fiulstake-alley  (where  was  the  place 
of  ihtir  public  meeting,  the  doors  Iterog  open) 


*  Of  the  Insurrection  of  the  Fifth  Monarchy 
Men,  under  Venner,  archdeacon  Echard  gives 
ui  the  following  account;  **  While  the  affairs 
of  the  nation  seemed  to  be  in  pence  and  tran- 
quillity, in  the  beginning  of  the  new  year 
1660-},  there  happened  a  strange  and  unparal* 
leled  action  in  London,  whidi  streiigthcned  the 
belief  of  those  secret  Plots  and  (Conspiracies 
mentioned  by  the  lord  chancellor.  This  was 
occasioned  by  a  small  body  of  Fifth-Monarchy 
Men,  who  hating  all  roonarchy,  and  the  ap- 
pearance of  it,  had  formerly  made  an  attempt 
against  Cromwell's  government,  but  escaped 
beyond  expectation.  The  head  of  them  was 
one  Thomas  Venner,  sometime  a  wine-coqficr, 
who  by  (he  king's  indulgence  held  a  conven- 
ticle in  Coleman- street^  where  he,  and  others, 
used  to  preach  to  them  out  of  the  Prophecies 
of  Daniel  and  the  Revelations  and  from  thence 
drew  strange  inferences,  persuading  their  con- 
gregation^  '  to  take  up  arms  for  Kin^  Jesus, 
'  against  the  powers  of  the  earth,  the  king,  the 
'  duke  oT  York,  general  Monk,  &c/  assuring 
thcro,  '  That  no  \reapons  fbrmed  against  them 

*  should  prosper,  nor  a  hair  of  their  heads  be 

*  touched;  fur  one  should  chace  a  thousand « 
'  and  two  put  ten  thousand  to  flight.'  Upon 
which  they  got  a  Declaration  printed,  entitled, 

*  A  Door  of  Hope  opened ;'  in  which  ihey 
said,  and  declared,  '  That  tliey  would  never 
'  sheath  their  swords   till    Babylotf,  as    they 

*  called  monarchy,  became   a    hissing  and  a 

<  curse,  and  there  be   left   neither  Remnant, 

<  Son,  nor  Nephew  :    that  wben  they  haci  led 

*  captivity  captiye  into  England  they  wonld  go 

*  into  France,  Spain,  Germany,  &c.  and  rather 

*  (iie  than  take  ttic  wicked  Oaths  of  Supre- 
'  macy  and  i^lhgiancc:  that  they  would  not 
'  (ualfe    any    leagues    with    monarchists,    but 

*  would  rite  Dp  agaittit  the  carnal^  to  pnsses 


continued  together  the  former  part  of  the  day 
in  the  worship  of  God  without  disturbance ; 
and  being  agnm  come  togetlier  in  the  after- 
noon, continued  without  interruption  till  three 
o*clock;  about  which  time  John  James  was 
speaking  from  1  Cor.  vi.  20,  in  these  words, 
'  For  ve  are  btnight  with  a  price,  therefore' 
'  glorify  God  in  your  body,  and  in  your  spirit, 
'  which  are  Gods.*    About  which  tim«  one  jos- 

...  ■ —A 

*  the  Gate,  or  the  world,  to  hind  tlieir  kings  in 
'  chains,  a,nd  their  nobles  in  fetters  of  iron/ 
And  so  to  accomplish  this  heroic  design,  tbey 
observed  so  much,  policy  as  to  put  it  in  exe> 
cution  when  the  king  was  attending  bis  mother 
and  sibter  to  entbark  at  Portsmouth,  for  their 
return  into  France.  Accordingly  on  Sunday 
the  6th  of  .tan.  being  fully  animated  by  Uie 
sermon,  which  hinted  to  ihein,  '  That  they  had 
been  pmying  and  preaching,  but  not  acting 
for  God,'  they  sallied  out  well  armed  from 
their  Meeting-House,and  marched  to  St.  Paurs 
Church'Yard  in  the  dark  of  the  evening.  Here 
they  mustered  their  party,  aniounting  to  abow 
50,  and  placed  their  centinels  for  the  tioie,  one 
of  whom  killed  a  poor  innocent  man,  who  upon 
demand  had  answered,  '  He  was  for  God  and 

*  king  Charles?'  This  gave  an  alarm  to  the  city, 
and  the  lord-mayor,  sir  Rd.  Brown,  and  the 
trained  bands  being  upon  the  guard,  some  files 
of  men  w^re  sent  a^fnst  fhem,  whom  these 
desperate  men  quickly  routed,  and  so  marched 
on  to  Bishopsgate,  where  they  passed  without 
opposition,  and  from   tlience  to  Cripplegale, 
where  they  came  into  the  city  again,  and  so  lo 
Ahlersgate.      Here  threatening  the  constable, 
who  was  weakly  attended,  they  were  let  out 
ngain.    Then    they  declared    themselves    for 
King  Jesus,   and   thus  proceeded   to  Beech- 
Lane,  where  they  killed  a  headboroogh  that 
opposed  them,  and  so  hastened  to  Cane- Wood y' 
between  Highgnte  and  Hempstead,  where  they 
reposed  themselves  for  that  night. — The  noise 
of  this  strange  Insurrection  caused  t4ie  General 
to  seixi  a  party  of  horse  ar.d  foot  the  neit  dey, 
who  drove   them  oiH  of  the  wood,  and  took 
some  of  them  prisoners,  who  were  oommittetl 
to  the  Gate- House.    The  rest  having  rallied 
again,  on   Wednesday  morning  returned    to 
London,  viith  assurance  by  Venner  ibeir  leader^ 
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uce  Chard,  with  Mr.  Wood  the  headboroagh, 

Mffle  to  the  meeting-placet  Mr.  Wood  com- 

muidin;  bin  iu  the  king's  name  to  be  silent 

sod  come  down,  baring  spoke  Treason  against 

tbekio^s  bat  John  Jame%  taking  little  notice 

(hereof,  and  going  on  upon  his  subject,  the 

beftdborottgh  came  nearer  to  him  in  the  mid- 

die  of  the  fneeting-place,  and  commanded  him 

•gsiaio  tbf  kiiig*»  name  to  come  down/or  else 

he  would  pttll  him  down ;  whereupon  tlie  dis- 

tnrhaoce  grew  so  great  he  could  not  proceed, 

but  told  the  headborongh  be  would  not  come 

downctoept  he  was  pulled  down;  whereupon 

be  palled  him  down,  and  hauled  him  away. 

The  caase  of  his  being  apprehended  proceeding 

fmia  one  Tipler,  a  pipemaker,  journey  man  to  a 

neigbboor  near  adjoining,  who  from  their  yard 

liearing  the  said  John  James  speak  a  little  be* 

fore,  from  Psal.  viii.  9,  in  these  words;  *  Out 

'  of  the  mouths  of  babes  and  sucklings  hast 

'  tboo  ordaioed  strength  because  of  thine  ene- 

--  ' 

*  That  no  weapon  formed  against  them  should 
'  prosper :  therefore  they  might  look  upon 
'  the  eianple  of  Gideon :  it  was  ibe  same 
'  thing  to  God,  whether  he  saved  by  a  few 

*  or  a  multitude.'    Their  first  appearance  was 
In  Threadneedle-street,  behind  the  Exchaneey 
where  thej  beat  back  a  party  sent  by   Che 
guard  there.     But,  upon  the  advance  of  more 
Men,  they  retreated  to.Bishopsgate-street; 
^here  after  a  sharp  encounter,  two  of  each 
side  being  slain,   tbey  gradually  slips  away 
Mnd  disappeared.     A  while  after,   like  the 
gstheriog  of  clouds,  they  were  seen  again  tft 
College-llill  and   Maiden*Lane,  where   they 
designed  to   sacrifice  the   lord-mayor.     But 
missing  of  him,  they  crossed  Cheapside,  and 
passed  into  Wood-street.    Here  began  a  cruel 
ight,  wherein  they  shewed  skill  as  well  as  great 
valour ;  and  having  inffled  some  trained-bands, 
and  repeQed  the  horse-goards  that  came  to 
assist  tbcin,  they  did  not  give  way  till  Venner 
was  knocked  down  and  severe^  mounded,  and 
Taffiiey  and  Cragg,  two  of  their  tf erc^t  preach- 
ers and  oombatanta,  were  siain.    Whereupon 
the  greatest  part  of  them  retreated  to  Cripple- 
gate,  firing  m  good  order  in  their  rear  upon 
the  trained-bands,  who  were  in  close  pursuit 
of  them.     Col.  Cox,  who  commanded,  lodged 
ten  of  them  in  an  ile-house  near  the  postern, 
which  hotiflB  they  obstinately  maintained.    The 
house  being  surrounded,  some  of  the  soldiers 
an  tiled  the  next  house,  and  shot  in  upon  tliem, 
being   ia   the  upper  room,  who  still  refased 
quarter:  at  tlie  same  time  another  party  of 
musketeers  got  up  the  stairs,  broke  down  the 
duor^  and  entered  their  garris^m.    Six  of  them 
were   killed  before,  another  refosing  quarter 
was  first  knocked  down,  and  then  shot  with  a 
tnusket.     The  rest  being  demanded  why  tliey 
did  not  ask  quarter  before,  answered  *  Tbey 
durst   not  for  leer  their  own  ieDowa  should 
have  shot  them.'    In  this  losairection  90  of 
the  kiag'e  mea  were  slain,  and  aa  many  of  the 
rebels.      Those  taken  were  Venner  himself, 
Uodskia^  Oowlcr,  AUeOi  Pym,  Athtoo,  Pricb- 


'  mies,  that  thou  mitihtest  still  the  enemy  and 
'  the  avenger.'  (Which  words  were  occasionally 
spoken  to,  by  way  of  addition^  j»hat  another 
brother  had  spoken  before)  ufiereat  the  said 
Tipler  taking  uflfence,  vient  to  justice  Clmrd  to 
acquaint  him  therewith ;  but  being  an  idle 
fellow,  the  justice,  as  it  is  said,  took  not  much 
notice  of  what  he  spake,  till  bringing  a  neigh- 
bour with  him,  he  was  provoked  by  him  to  re- 

^  gard  bis  testimony. 

'  Whereupon  the  Justice  came  forth  and  went 
with  Mr.  Wood  the  headborough  to  the  meet* 
*  ing-place,  and  seized  upon  him  as  aforesaid, 
the  said  Justice  standing  at  the  door ;  Here^ 
upon  an  uproar  grew,  some  cr}'iog  out  in  the 
streets,  Treason !  Treason !  the,  Hamlets  were 
hereupon  summoned  upon  pain  of  death,  many 
of  whom  appeared  accordingly;  and  by  this 
time  four  Justices  of  the  Peace  were  come  to« 
gether,  to  wit,  tlie  Lieutenant  of  the  Tower, 
Justice  Bide,  Justice    Swallow,  and    Justice 

ard,  Fall,  Hopkins,  Wells,  and  about  ss  many 
more,  not  much  worth  the  naming ;  who  blas- 
phemously alledged,  '  That  if  tbey  were  de- 
ceived or  mis-led,  it  was  God'  that  deceived 
them/— These,  to  the  number  of  20,  were 
soon  after  arraigned  at  the  Old  Bailey  for  trea- 
son and  murder;  which  being  fuUv  proved, 
with  all  the  forementioned  particulars,  they 
were  all  found  guilty,  except  Hopkins  and 
Wells,  against  whom  tbe  evidence  was  not  full, 
and  against  one  Patshul  only  a  single  witness: 
wherefore  they  were  acquitted  by  the  jury. 
When  sentence  was  pronoun<!ed  against  tltem, 
and  the  lord  chief  justice  Foster  seriously 
charged  Venner  with  the  blood  of  his  unhappy 
accomplices,  he  impudently  replied,  *  It  was 
not  he,  but  Jesiis  that  led  them.'  Three  of 
them  confessed  their  orime,  and  craved  mercy,' 
but  the  rest  continued  obstinate.  Being  sen- 
tenced to  be  banged,  diawn,  and  quartered, 
Venner  and  -Hodgkins  were  on  the  19th  of 
Jan.  executed  over-against  their  Meeting- 
House  in  Coleman* street.  The  former  spoke 
little  but  in  vindication  of  himself  and  his  fact, 
and  something  of  lus  opinion,  with  an  aasur^ 
ance  *  That  the  time  was  at  band  when  other 
judgment  would  be;'  highly  reflecting  upon 
the  present  government.  Hodgkins  raved  and 
cursed  in  the  luanner  of  praying,  <  caUing 
down  tengeance  from  Heaven  upon  tlie  king, 
tlie  judges^  and<<  the  city  of  London ;'  nor 
would  he  dosittt,  till  the  executioner  put  an 
end  to  all  his  extravagancies.  Two  days  after 
nine  more  were  executed  in  five  several  places 
of  tbe  city,  without  being  quartered,  as  the 
two  firat  were.  All  persisted,  like  the  Aegi- 
cides,  in  justifying  their  crimes,  except  one 
young  man,  who  shewed  great  signs  of  repen- 
tance.— ^Thus  euded  a  Rebellion  of  a  very 
strange  nature,  which  was  b€»giin  and  carried 
on  with  such  infernal  rage,  that  if  their  numbers 
had  been  equal  to  their  spirits,  they  would  have 
overturned  the  city  and  the  nation,  and  the 
world,  which  'in  their  imagination  they  had 
divided  among  thenselves."    P.  794- 
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Chard  ;  JoYin  James  in  the  mean  time  was  com- 
mitted to  the  custody  of  the  headhornugh,  wlio 
carried  him  to  a  tavern  near  thereunto,  where 
■everal  soldiers  and  other  too^e  people  came 
about  him,  scof&n^  and  bisspheming,  some 
taking  wine  and  saying, '  I  drink  to  you  in  the 

*  spirit;'  and  others  ^ing  rude,  and  reproved 
by  the  ofiiccr,  said,  *  I  would  only  speak  to 

*  him  u  few  words  in  tite  spirit  ■/  in  this  time 
the  rest  of  the  meeting  by  sevens  were  brought 
before  the  justices  (being  at  an  house  near  the 
meeting- place)  wlio  tendering  the  Oath  of  AUe- 
fLianceunto  them,  committed  those  that  refused, 
some  to  Ne^^gate,  both  men  and  women,  being 
guarded  thither  by  the  Hamlets;  afterwards 
the  same  justices  entering  the  meeting-place 
sate  down  about  the  table  with  their  clerk  and 
(one  major  Manly  standing  by)  did  send  for 
John  James,  and  in  the  mean  time  the  Lieu- 
tenant ul'  the  Tower  read   n  Paper  which  he 
pulled  out  of  his  pocket,  saying,  he  would  read 
to  them  what  doctrine  was  preached  there  that 
day,  beinv  of  the  nature  of  a  charge,  wliich 
they  drew  up  from  Tjpler's  mouth  agnmst  John 
James,  demanding  of  certain  women  (relating 
to  the  meeting,  yet  detained,  and  whose  names 
Chey  were  then  taking)  how  they  could  hear 
such  things  as  those?  To  which  they  unani- 
mously replied  in  the  fear  of  the  Lord,  That 
they  never  heard  such  words,  as  they  should 
answer  it  before  the  Lord,  and  they  durst  not . 
lie :  who  replied,  That  they  had  but  their  words, 
but  they  had  others  oaths  for  it:  who  made  an- 
swer in  the  prophet's  words,  Psal.  cii.  8.  '  They 

*  which  were  mad    avainst  them,  had  sworn 

*  against  them.'  By  this  time  John  James  was 
brought  into  the  meeting-place,  and  the  Lieu- 
tenant (looking  upon  faim)  said  to  the  women, 
What  have  you  no  better  a  holder- forth  than 
be  }  John  James  said,  That  the  way  of  the  Lord 
«ras  and  is  many  times,  to  use  the  poorest  of 
bis  people  to  do  his  work,  alledging  also  the 
Apoecle*s  words,  1  Cor.  i.  37,  that '  He  chooseth 
'  the  weak  and  foolish  things  of  the  world  lo 

*  confound  the  mighty :'  Then  said  the  Lieu- 
tenant of  the  Tower,  What  you  are  a  Jew. 
Jolm  James  said,  that  in  one  sense  he  was 
a  Jew,  and  in  another  sense  not,  repealing 
those  words  of  the  Apostle  in  Rom.  ii.  last. 

*  For  he  is  not  a  Jew  that  is  one  outwardly, 
'  neither  i^  that  circumcision  which  is  outivard 

*  in  the  fle«h ;  but  he  is  a  Jew  which  is  one  in- 

*  wurdly,  and  circumcision  is  that  of  the  heart 
( in  the  fcpirit,  whose  praise  is  not  of  men,  but 
^  of  God.'  The  Lieutenant  asked  him,  whether 
he  had  not  been  before  him  before  this?  who 
answered,  he  had  :  and  whether  he  had  not 
been  civilly  u*ied?  he  replied,  Yea,  and  for  his 
civdity  he  thanked  him :  Then  the  Lieutenant 
asked  him,  if  he  was  uot  counselled  for  to  take 
heed  for  the  future?  he  aoswered,  Yea,  and  he 
had  taken  it  so  far  as  he  could  with  a  good  con- 
science :  npon  which  the  Lieutenant  told  him 
be  should  stretch  for  it,  *  «nd  if  be  were  not 

*  han;;ed  he  would  be  banged  for  him.'  John 
James  told  him,  he  was  not  careful  in  that  mat- 
^r^  nnd  tkit  tliey  could  do  no  n^re  than  they 


should  be  suffered  by  the  Lord  to  do:  The 
Lieutenant  told,  him,  he  thought  he  was  not 
careful,  for  he  bad  a  mind  to  be  baoged  as 
some  of  his  holy  brethren  that  went  before 
him.  John  Jnnies  desired  he  would  not  speak 
so  lightly.  The  Lieutenant  spake  something 
also  about  the  Fifth  Kingdom,  and  asked  him, 
whether  it  wns  not  his  principle  ?  who  told  him 
1^  did  own  the  Fifth  Kingdom  which  must  come ; 
whereupon  they  laughed  one  up(m  another  and 
said, '  Now  they  had  it  from  Lis  own  month/ 
Something  also  was  charged  upon  him  about 
his  learning  to  sound  a  trumpet,  in  order  to  a 
rising  with  Venner's  Party  ;  to  which  he  said, 
there  was  a  friend  of  his  who  lay  in  his  boose, 
minding  to  go  to  sea,  being  to' learn  to  sound, 
desired  be  might  have  liberty  to  be  taught  in 
his  house,  but  ,he  never  learned  himself,  neitlier 
was  he  one  of  those  in  that  rising,  judging  it  to 
be  a  rash  act.  Then  the  Lieutenant  of  the 
Tower  called  in  capt.  Hodgskin,  who  com- 
manded the  party  of  soldiers  that  stood  at  the 
door,  and  said.  Take  this  man,,  be  careful  of 
him,  and  commit  him  close  prisoner  to  New- 
gate. So  they  carried  him  away  with  bis  Mit^ 
timus  hereafter  expressed. 

To  the  Keeper  of  the  Gaol  of  Newgate,  or  his 

Deputy. 

ft 

*  MiddUi,  These  are  in  the  king's  majesty's 
'  name  to  require  you  to  receive  into  your  cus- 
'  tody  the  body  of  John  James,  whom  we  send 

*  you  herewith,  being  taken  this  present  day 
<  at  a  conventicle,  or  private  meeting,  in  the 

*  parish  of  White-Chapel,  and  there  speaking 

*  m  the  audience  of  the  people  present,  trea- 
'  sonable  words  against  his  majesty's  royal 
'  person  ;  you  shaU  therefore  keep  him  close 

*  prisoner  until  further  order,  and  this  shall  be 

*  your  w  arrant.    Given  under  our  hands  this 

*  19th  day  of  October,  166L 

*  John  Robivsov,  Lieut,  of  the  Tower.' 
<  Thomas  Bide,  Edward  Chard. 
*  Thomas  Swallow.' 
After  that  John  James  was  sent  away  ac- 
cording to  the  Mittimus  afore-meotioned,  the 
witnesses  were  called  in  and  further  examined, 
and  forthwith  a  Paper  was  presented  to  one  of 
tHem,  being  as  was  supposed  the  substance.of 
what  Tipler  had  before  sworn  to,  which  being 
read  with  a  low  voice,  the  relator  could  not 
hear,  but  this  he  saw,  that  one  ot  the  witnesses 
refused  to  take  his  oath,  s:iying.  That  there 
were  many  words  in  the  paper  which  be  did 
not  hear:  but  tlie  justices  said,.  That  this 
which  was  written,  and  that  which  was  heard, 
was  all  to  one  purpose,  therefore  take  it ;  but 
he  refused  it  again  :  yet  it  being  tendered  once 
more,  with  much  persuasiotts,  entreaties,  and 
threatnings  to  srnd  him  to  prison  if  he  refused 
it,  he  took  it ;  after  which  the  lieutenant  said, 
he  knew  nothing  to  the  contrary  but  that  this 
business  might  be  worth  to  them  100/.  a  piece  : 
after  this  Osburn,  who  was  a  seaman,  said, 
I  cannot  stay,  but  must  go  to  sea  for  a  liveli- 
hood, for  I  am  poor;  Then  justice  Chard  said 
to  the  iSeuc.  of  the  Tower,  Let  him  be  entered 
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in  the  Tower,  or  apon  some  ship,  to  receive  the 
kind's  pay  till  the  business  be  o'vcr ;  bidding 
him  come  to  the  Tower  accordingly  the  next 
morning.  As  they  were  going  away,  a  woman 
and  friend  of  the  seaman's  being  pre&ent  and 
heard  what  passed,  said,  that  his  oath  was  not 
to  be  ta4en  ?  Then  the  lieutenant  asked  what  she 
was,  saying  that  she  would  fain  seduce  the  wit- 
nesses, and  that  she  deserved  to  be  sent  to  New- 
gate ;  to  which  she  replyed  saying,  You  may  do 
what  you  please,  but  I  speak  the  truth,  and  know 
that  bis  word  is  nut  to  be  taken ;  after  this  they 
taid  to  the  seaman  as  they  were  going  away, 
Be  not  seduced  by  her ;  and  further  said,  that 
if  be  did  not  stand  to  his  oath,  he  should 
be  committed,  with  other  threatening  words, 
and  so.they  departed.  And  it  is  further  assert* 
ed  by  several  persons  that  were  then  upon  the 
place  when  Osburn  was  sworn,  who  immedi- 
ately demanded  of  him  what  it  was  he  had 
swore  unto,  desiring  him  to  tell  them  the 
wonb,  who  seemed  at  that  time  to  be  very  sad, 
telling  them  that  he  could  not  remember  tlie 
words  except  he  beard  them  named  ovsr  again ; 
upon  which  also  some  of  the  guard  themselves 
bearing  him  speak  thu9,  said  to  him,  that  thcv 
would  not  be  in  hfs  condition  for  all  the  world. 
Some  time  after  this,  several  spake  unto  the 
said  Bernard  Osburn,  questioning  him  about  the 
oath  he  had  taken ;  he  declared  that  he  had 
sworn  to  he  knew  not  what,  being  forced  there- 
to throogh  fear  and  hopes  of  release ;  That  the 
said  Bernard  Osburn  intending  not  to  stand  to 
bis  oath,  went  to  his  ship  towards  the  Hope 
in  order  to  the  sea- voyage  he  was  enf>ag(il  m, 
but  not  long  after  came  a  warrant  from  the 
lieut.  of  the  Tower,  to  require  his  appearance 
in  the  court  as  one  of  the  witnesses,  which  was 
directed  to  his  brother's  house  iii  Wapping 
where  be  used  to  lodge,  but  his  sister  ac- 
c|[oainted  tbem  that  he  was  gone  to  sea  some- 
time before;  and  they  demanding  where?  bhe 
eaid,  I  suppose  he  may  be  in  tlie  Downs  bv 
this  time;  at  which  the  messenger  was  much 
offended,  tlireatening  him  greatly,  which  oeca* 
sioaed  her  speedy  coming  to  the  lieut.  of  the 
Tower,  who  in  great  wrath  demanded,  how 
long  he  had  been  gone,  and  what  ship  he  was 
upon }  which  she  signified  nnto  him,  and  ao- 
oordioglj  he  forthwith  sent  his  marshal  to  de- 
mimd  him  from  his  ship,  which  was  performed 
accordingly;  and  when  he  was  come,  they 
threatened  to  have  him  hanged,  if  he  did  not 
stand  to  his  evidence,  but  if  he  did  he  should 
have  all  his  charges  borne,  and  a  reward  for  his 
pains ;  and  from  this  time  he  was  kept  in  the 
manltal's  hands  at  the  king's  charge,  till  the 
trial  was  over;  After  this  the  said  Osburn,' 
with  the  other  witnesses,  were  divers  times 
aader  private  examination  by  tlie  king's  ooon- 
eel  and  attorney  and  solicitor  general,  &c. 

The  evidence  being  prepared,  and  all  things 
in  readiness  for  a  Trial,  ^ohn  James  having  been 
'in  Newgate  from  the  19th  of  the  8th  month, 
was  appointed  the  14lb  of  the  9th  month  to  ap- 
pear at'ihe'KiogVbench  bar  in  order  to  his 
Trial*       .     . 


•HIS  ARRAIGNMENT  AND  TRIAL. 

Whatpaited  the  Ut  day,  Nov.  14. 

Being  carried  in  a  coach  to  Westminster  by 
the  under-sherift',  and  brougiit  to  the  King's 
bench  bar;  chief  justice  Fnrster,  justice  Mallet, 
justice  Twisden,  and  justice  Windham,  being 
judges  upon  the  bench;  he  was  commanded, 
according  to  custom,  to  hold  up  his  hand;  and 
he  did  bo,  and  told  them  he  did  hold  up, 
his  hand  to  signify  he  was  there  to  answer  to 
what  should  be  laid  to  his  charge.  But  he 
held  up  his  hand  with  his  glove  on,  which  some 
were  offended  at,  and  told  him  be  must  pull  it 
off.  John  James  answered,  it  was  all  one  to  him, 
to  hold  up  his  hand  with  it  off  or  on ;  and  then 
he  did  pull  off  his  glove,  and  held  up  his  hand, 
and  th^n  his  Charge  was  read. 

The  Subitance  of  the  Imdiciment, 

'  He  stood  indicted  by  the  name  of  John 
'  James :  1.  For  compassing  and  imagining  the 

<  death  of  the  king.  2.  For  endeavouring  to  levy 
'  war  against  the  king.  3.  For  endeavouring  a 
'  change  of  the  government.  And  in  this  his  com- 

<  passing,  imagining,  and  contriving  the  king's 

<  death,  he  had  maliciously,  traiterously,  and  by 
'  instigntion  of  the  devil,  not  having  the  fear  of 
'  God  before  his  eyes,  declared  these  words :  1. 

<  That  the^  king  was  a  bloody  tyrant,  a  blood- 

*  sucker,  and  blood-tliirbty  roan,  and  his  nobles 
'  tlie  same.  2.  That  the  king  and  his  nobles  btfd 

*  shed  the  blood  of  the  saints  at  Charing-Cross, 
'  and  the  blood  of  the  covenanters  in  Scotland. 
'  3.  That  the  king  v^as  brought  in  to  this  end,  to 
'  fill  up.  the  measure  of  his  iniquity ;  aud  that 
'  the  king's  cup  of  iuiquity  had  filled  more  within 

*  this  last  year,  than  in  many  years  before.  4. 
'  That  he  did  bemoan  that  they  had  not  improved 

<  their  opportunity  when  they  bad  the  power  in 

<  their  bunds;  and  that  he  did  say  it  would  not 
'  be  long  before  they  had  power  again,  and  then 

*  they  would  improve  it  better ;  aud  that  be  did 
'  bewail  the  apostncy  of  the  people  of  God,  and 

<  say,  they  bad  not  fought  the  Lord's  battles  tho- 

*  roughly  :  but  when  the  Lord  should  give  pow- 

<  er  to  them  again,  and  give  his  work  into  theif 

<  hands,  they  would  do  it  better.  5.  That  the 

*  death  and  destruction  of  the  king  drew  very 
« near.' 

The  Indictment  being  read,  the  clerk  called 
upon  John  James  to  adswer  to  his  Cbai^e^  and 
plead  Guilty,  or  Not  Guilty. 

John  JamtM  desired,  before  they  did  prooeedp 
that  he  might  have  a  copy  of  his  Chai)g4,  and 
time  to  consider  of  it. 

The  Lord  Chief  Jwtiee  answered,  That  a 
copy  of  the  Charge  was  not  allowed  in  cases  of 
High  Treason;  and  he  told  him  he  most  plead 
Guilty,  or  Not  Guilty,  or  else  a  worse  thing 
would  follow. 

-  JsAr  Jame$  answered,  he  humbly  oonceived 
it  was  his  privilege  as  an  Englishmau;  andtiU 
he  had  that  he  was  not  Irce  lo  plead  one  way 
or  other.  He  alledged  that  Chief  Justice  Coke 
had  declared  it  good  lawj  and  that  Judge 
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Heath  b^d  declared  it  also  good  law ;  and  that 
be  did  at  Oxford  pve  John  Lilbarne  a  copy 
of  bis  Cbarge,  being  arraigned  tbere  for  High 

Treason.  , .  •  • 

Then  one  of  the  King's  Counsel  told  linn. 
That  the  law  «<rould  not  grant  him  a  copy  of 
bis  Charge  in  case  of  Felony,  much  less  in  case 
of  High  Treason ;  and  told  biin,  If  he  would 
not  plead,  they  would  proceed  ogainst  him  as 
a  person  contemning  the  court^  and  look  upon 
liitn  a  route. 

John  Jama  made  answer.  Seeing  he  was 
over-ruled,  he  pleaded  Not  Guilty,  neither  in 
iorm  nor  matter. 

Tlie  clerk  asked  him  bow  be  would  be  tried  ? 

He  answered,  By  the  law  of  God.  At  wbich 
the  lawyers  gave  a  great  hiss. 

And  It  was  answered  thus,  or  to  this  effect; 

*  It  was  not  a  place  or  time  to  talk  of  the  laws 

*  of  God.'  But  Jolm  James  was  willing  to  urge 
it  again.  That  seeing  the  Judge  did  sit  there 
as  judge  of  the  law,  and  of  God's  law,  as  they 
thought,  it  was  meet  they  should  give  bim  li- 
berty to  appeal  to  God's  law. 

Mr  hereupon  the  Judge  told  him  be  mast  pro- 
ceed according  to  their  law,  or  else  a  worse 
thing  would  follow ;  and  say,  •  By  God  and 

the  country.' 

John  Jamti  answered,  He  was  ignorant  of 
their  law,  and  knew  not  what  snare  there  might 
\je  in  it,  never  hhving  been  at  any  bar  before  ; 
^d  therefore  desired  him  he  would  open  the 
terms,  what  they  meant  by  God,  and  what  they 
meant  by  the  Country. 

The  Judge  answered,  God  forbid  but  he 
should  open  ihe  terms :  *  By  God,'  says  he, « is 

*  meant  your  6rst  demand,  to  wit,  the  law  of 

John  Jamik  asked  him.  Why  then  his  first 
demand  was  not  erauted  ? 

The  Jud^t  said,  God  forbid  but  that  you 
ihould  be  so  tried;  but  you  must  use  the  form 
of  the  court. 

John  Jama  said.  If  it  were  so,  he  was  satis- 
fied. 

«  And  by  the  Country,'  saith  the  Judge,  •  1« 
**  Middlesex  men,  men  of  truth,  that  would 
'judge  impartially  bctweeh  the  king  and  him.' 
.  John  Jaiket  said,  If  that  be  the  meaning,  he 
but  himself  upon  the  trial  of  God  and  the 
Country. 

When  this  was  done,  John  James  was  sent 
by  a  Habeas  Corpus  to  the  Kin^s-beoch  pri- 
Jon  in  SouUiWBik)  ami  there  continued  till  the 
19ih  day  of  November,  and  then  was  brought 
again  to  the  Kin^s-bench  bar  at  Westminster, 
io'his  fuithar  trial. 

In  this  interval  bdwizt  the  coounitmcnt  and 
trial,  apon  the  firat  dav  of  the  week,  bemg  the 
18tb  ot  November,  John  James  received  a  let- 
ter fcom  a  person  of  note,, to  advectise  hira  that 
thm  was  Mich  a  jury  of  life  aod  death  imp 

Cnnelled  to  procoed  upon  him,  as  had  not 
en  for  many  years  before,  being  all  pickad 
men,  and  most  of  them  knighci  and  gentlemen; 
«md  i\m  if  be  did  Qot  cvcept  apioHUMm, 


or  most  of  the  chief  of  them,  he  was  ft  dead 
man. 

The  Second  Day. 

Upon  the  19th  of  November  he  appeared  the 
second  time  at  the  King's-bench  bar,  according 
to  tlie  order  of  the  court,  where  were  present. 

The  Judges,  Sir  Robert  Furster,  chief  jus- 
tice, sir  Ttiomas  Mallet,  justice,  sir  Xhumas 
Twisden,  justice,  sir  Wadham  Windham,  jus- 
tice, sir  Jeoffry  Palmer,  attorney-general,  sir 
Ileneage  Finch,  solicitor-general. 

The  King's  Counut;  seijeant  Maynard,  Ser- 
jeant Glyntic,  Serjeant  Wilde,  Serjeant  Keeling. 

The  Witnesses  Names  appearing  in  tht 
Court;  Alderman  C hard, JohuTi pier,  Bernard 
Osborn.  The  fourth  witness's  tiame  not  yet 
known. 

The  Names  of  the  Jury,  Charles  Pitfield,  Ralph 
Halsaye,  Thomas  Eglefield,  Daniel  Carlwood, 
Ambrose  nuiiburotigh,  Anthonv  Hall,  Humph- 
rey Higgins,  Thomas  Snow,  William  Cole,  Tho- 
mas Upncl,  Gilbert  Messe,  Willian}  Blunt. 

Tlie  witnesses  and  jury  being  called  into  the 
court,  John  James  having  excepted  against  di- 
vers knights  and  gentlemen  picked  for  his  ju- 
ry, and  the  aforenamed  standing  for  his  jury, 
the  Clerk  bid  John  James  hold  op  his  hand  as 
before.  |Ie  did  so;  and  again' told  them  it 
was  to  signify  he  was  there :  (and  then  they 
laughed)  and  the  Judge  said,  O  ho,  are  you 
come? 

Afterwards,  the  Indictment  being  read  again, 
the  Clerk  proceeded  to  tell  the  court  for  what 
he  was  indicted  and  arraigned;  and  that  he 
pleaded  Not  Guilty,  and  had  put  himself  upon 
God  and  the  country  for  trial ;  and  therefore 
told  the  jury  they  were  to  judge  between  tht 
king  and  him  in  that  matter. 

Serjeant  Keeling^s  Speech, 

HerenpoQ  Se^eant  Keeling^  one  of  the  kin^t 
counsel,  stepped  up,  and  said,  My  lord,  and 
you  gentlemen  of  thejory^  John  Jamea  Pfix^ 
ner  at  the  bar  stands  indicted  for  high  Trei^ 
son ;  for  that  lie/  with  other  disaflfe^d  per-> 
sons,  enemies  onto  the  government  of  the  king, 
being  assembled  at  BnUtake  Alley  in  White- 
Chapel,  not  having  Ood  before  hit  eyes,  but 
being  moved  by  the  instigation  of  tlie  devil, 
spake  and  published  these  words,  vii.  That 
king  Charles  was  a  blood-thirsty  tyrannical 
king;  and  that  the  nobles  of  England  were 
blood-thirsty  and  tyrannicai  men ;  and  that 
Ihe  cop  of  tneir  iniquity  was  begnn  to  be  filled 
by  the  shedding  of  the  blood  of  the  Coveaaot- 
ers  in  Sdotland  ;  and  that  it  wm  almost  filled 
by  the  shedding  of  the  blood  of  the  Stunts  this 
timetwelve^mooth;  and  that  the  time  of  their 
destraction  was  near  at  hand  :  And  did  condole 
the  neglect  of  the  oppoituoi^  and  price  they 
bad  put  into  their  hands ;  and  that  it  ever  the 
like  occasion  were  administered  eato  them  egaia 
they  would  fisht  the  Lord's  battle  more  efieo- 
nialiy  than  they  had  done  before.'  And  (said 
he)ir  we  prove' that  these  vvords  were  spoken, 
byjohn  James^youareto  find  him  guUty  of 
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kigh  tTMioQ.  (mmI  to  lie  Ml  down.)  TImo  alood 
op  Sir  Jeoffiy  Mmer,  Mttamey^eoeroL 

The  Siibtluice  of  Sir  Jtsffry  Faitner^s  Speech. 

First  he  8pake  of  the  antiquity  of  monarchy, 
mod  did  fully  assert  the  present  f^overomeDt 
TheOf  by  way  of  reflection,  he  reviewed  the 
90  years  troubles  that  had  passed  over  t)Qr  heads 
in  these  nations;  and  that  the  vessel  of  this 
comuonwealth  bad  been  beaten  and  blown  apon 
the  waves  and  billows  of  'a  tempestuous  raging 
•ea  being  alosost  broken  to  pieces,  and  like  ut- 
terly to  be  lost,  upless  God  by  a  miraculous  pf  o- 
TJdence  bad  restored  his  mmesty  Charles  the 
second  to  his  crown  and  cugnity ;  for  which 
(he  said^  ever  blessed  be  his  name.  Then  he 
observed  that  the  beginning  of  our  sorrows  was 
by  the  sedidous  preaching  of  some  discontented 
ministers  in  this  nation,  and  about  this  city. 
Then  he  told  them  bow  much  care  the  law  had 
taken  for  the  preservation  of  his  majesty's  per- 
son and  government ;  aud  that  it  was  as  much 
treaaon  in  the  lieart,  as  in  the  act,  *  Mens  rea 
fiucii  reum.*  Then  be  did  descant  upon  the 
words  of  the  indictment,  and  opened  them,  and 
tald  the  jury,  that  accortiing  to  the  law  of  Eng- 
land [13  Car.  2.  c.  1.]  *  they  were  treason,  for 
which  he  ought  to  die :  and  then  sat  down. 

Then  the  Conrt  called  John  7Vp/rr,  the  first 
witness,  the  Judge  bidding  him  look  upon  the 
prisoner.  Se^eant  Glynne  asked  him,  what 
lie  could  say  concenlinit  the  words  spoken  by 
John  James?  Who  said,  at  the  time  of  the 
Indictment  alledged,  (which  was  on  Saturday,) 
be  was  at  a  house  near  adjoining  unto  the  place 
where  they  usually  did  meet';  and  that  about 
two  of  the  clock  in  the  afternoon,  he  stood  at 
a  window  in  a  yard,  next  adjoining  to  the 
meeting-place,  and  saw  John  James,  the  person 
at  the  bar,  preaching,  (as  they  call  it,  said  he) 
and  repeated  the  words  that  were  opened  by 
Serj^nt  Keeling  exactly ;  only  further,  That 
be  did  wondernilly  adore  Oliver  Cromwell, 
sayiog  ;  That  every  finger  of  his  was  a  cham- 

*  This  was  an  Act  for  safety  and  preserva- 
tion of  bis  majesty's  Person  and  Government, 
•gainst  treasonable  and  seditious  practices, 
and  attempts:  by  this  statute  it  was  made 
capital  treason,  during  tile  king's  life  to  de- 
▼tse  his  deatii,or  impriKinment,  or  bodily  harm, 
or  to  deprive  and  depose  him  from  the  kingly 
name,  &c.  It  enacted  likewise,  that  whoever 
•firmed  the  king  to  be  an«  Heretic,  or  a  Papist, 
or  should  by  writings  printing,  preaching,  or 
other  speaking,  stir  up  the  people  to  hatred  or 
dislike  of  his  majesty,  or  the  established  govern- 
ment,  should  be  rendered  incapable  of  holding 
•ny  employment  in  Church  pr  State.  It  also 
declared  the  Long  Parliament  to  be  dissolved, 
the  Solemn  League  and  Covenant  to  i>e  illegal ; 
and  that  there  was  no  legislative  power  in 
either,  or  both  houses  of  parliament,  wttbout 
the  king;  and  whoever  asserted  the  contrary, 
were  aade  liable  to  tbepeealty  of  a  Pfemonire. 
a^  4  Cobbttt'e  Pai).  Hist.  Sir. 


pion ;  and  that  wbtn  thnr  bad  power  again« 
they  should  do  the  work  more  thoroughly^ 
And  said,  That  thereupon  he  told  it  presently 
to  a  justice,  and  afterwards  to  a  neighbour 
of  his,  who  was  in  on  extreme  frigbt  and  horror^ 
and  so  they  both  went  together  to  alderouM 
Chard,  justice,  who  then  came  immediately,  and 
surprised  and  seised  upon  them ;  the  womea 
only  they  let  go,  but  the  men  the  Justice  did 
comout  to  prison  that  would  not  take  the  oath 
of  Allegiance:  that  they  seized  John  James  19 
the  pulpit,  where  he  was  preaching  when  they 
came  in.  The  Court  asked  him,  what  (ime  of 
the  day  it  was  ?  And  he  said  it  was  about 
two  of  the  clock  in  the  afternoon.  And  they 
asked  hiip,  where  be  stood  ?  And  he  said  he 
^tood  directly  opposite  in  a  window,  in  a  yaid 
next  adioinin^  to  the  meeting>place;  and  tboc 
he  coold  ea»ly  discern  him.  Demanding  of 
him  some  other  questions,  that  might  induce 
the  iury  to  believe  the  evidenoe  given  w<i 
neither  with  thought  of  malice  to  the  prisoner, 
nor  hope  of  reward  :  then  the  Court  gave  the 
prisoner  leave  to  ask  Tipler  what  questions  im 
pleased. 

The  exception  that  John  James  took  unto  the 
witness,  was,  That  it  was  a  hard  thing  for  hiai. 
to  swear  that  he  was  the  person  that  was  th^ ' 
preaching,  be  being  without  the  window,  which 
might  intercept  his  sight.  To  which  he  an- 
swered, That  he  knew  him  very  well;  and 
that  he  was  not  deceived. 

Another  witness  was  Alderman  Chard,  the 
Justice ;  who  said,  He  could  say  nothing  as  to 
the  words  that  were  spoken ;  but  so  soon  at 
John  Tipler  came  to  him,  and  informed  him 
of  the  words  spoken  by  John  James,  he 
enquired  the  place  where  it  was,  and  imm^ 
diately  he  and  his  clerk  and  the  constable 
hasted  thither,  where  they  found  John  James 
preaching,  and  about  SO  or  40  assembled  theiv 
to  hear  him.  And  said,  He  there  seixed  John 
James,  and  pulled  him  out  of  the  pulpit  whe^e 
he  was  preaching;  and  all  those  men  that 
would  not  take  the  oath  of  Allegiance,  he  cons- 
mitted,  but  the  women  he  let  go.  So  the  court 
asked  him,  if  it  were  at  the  time  alledged .  in 
the  Indictment  ?    And  he  said,  yea. 

Another  witness  was  a  Yorkshire  man,  whose 
name  we  know  not;  who  coming  into  the 
CcNirt  was  commanded  to  look  upon  the  prisoner 
at  the  bar,  and  declared  what  be  heard  him 
say.  Who  answered,  he  was  at  Tinler's  house, 
and  heard  very  loud  speaking,  which  caused 
him  to  come  out,  and  hearken,  find  he  heaid 
very  dangerous  words.  The  Judge  asked  him, 
what  those  dangerous  words  were  ?  He  said, 
be  coold  remember  no  more  than  this,  that 
one  said ;  That  the  Lord  bad  a  great  work  to 
do  for  his  people;  and  that  they  were  the  peo- 
ple that  must  do  it.  The  Judge  asked  him  if 
ne  beard  nothing  concerning  the  king's  cup  of 
iniquity  ?  To  which  he  answered,  Mo.  And 
they  bid  him  look  upon  tlie  prisoner  at  the  bar, 
and  asked  if  that  was  the  manf  He  an- 
swered. He  could  not  say  that  he  was  the  mao. 

Whereupon  JoAa  Jaettft  desired  the  Judge  lo 
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ask  himy  if  be  was  the  omn?  And  he  tarned 
his  face  towards  Jobo  James,  as  if  be  di- 
rected- his  speech  to  him,  and  said  he  oouid  not 
say  he  was  Ibe  man. 

Another  was  Bernard  Of6tcra,  whom  the 
Jodge  commanded  to  look  upon  tlie  prisoner  at 
the  bar,' and  tell  the  Court  what  he  beard  him 
say  concerning  tlie  king  and  the  powers  that 
were*  now  in  being. 

Hereupon  John  James  told  Osburn,  He 
hoped  be  was  a  man  of  some  conscience  and 
integrity,  and  that  lie  feared  wrongiiiUy  to  take 
away  the  life  of  u  roan ;  and  bow  creat  a  sin 
it  was,  especially  to  shed  the  blood  of  them  that 
fear  ihe  Lord. 

Then  the  Court  asked  the  witness,  where  he 
was  when  the  words  were  spoken  ?  He  ssid 
he  was  in  tlie  meeting-place;  and  he  baid  he 
beard  John  James  say, "  That  king  Charles 
was  a  blood-thirsty  tyrannical  king ;  and  that 
the  nobles  of  £ng'.s«nd  were  blood-thirsty :  tlmt 
he  had  drank  pretty  deep  of  the  blood  of  the 
Saints  already,  in  that  he  had  shed  their  blood 
18  months  agone  at  Charing-Cross,  and  the 
blood  of  the  Covenanters  in  Scotlaad;  and 
that  God  bad  brought  him  in  to  that  end,  to 
filll  up  the  measure  of  his  iniquity,  and  he  had 
filled  it  up  more  in  twelvemonths  than  in  many 
'years  before."  They  asked  him  if  he  heard 
nothing  concerning  the  Lord's  battles  ?  And 
he  told  (as  though  he  had  f<)r{;ot  it)  that  he 
bad  heard  him  say,  *'  That  they  should  have 
power  in  their  hands;  and  that  they  should 
vght  the  Lord's  battles  more  thoroughly.*'  And 
they  asked  him  if  he  heard  any  thing  concern- 
ing the  ruin  of  the  king  f  He  answered.  Yes, 
he  heard  him  say,  **  That  the  ruin  of  the  king 
was  very  near.*'  Then  they  asked  him  if  those 
'were  the  words?  He  said.  He  could  not  say 
they  were  the  same  words,  but  to  the  same 
joMtanoe. 

Having  done    Uiis,  the  Judge   told    John 
James  he  had  Uberty  to  speak  for  himself. 

Whereupon  he  desired  the  favour  of  the 
court  to  those  witnesses  he  had  attending  the 
court,  in  respect  of  Bernard  Oshum.  \A'tiere- 
upon  four  witnesses  were  called  into  the  court, 
that  gave  evidence  that  this  Bernard  Otiburn 
'confessed  to  them  he  had  sworn  against  John 
James  he  kne^  not  what.  One  of  them  de- 
dared  further  and  more  largely,  (that  was  near 
enarriage  to  Bernard  Osburn)  Tlmt  he  had  told 
her  **  be  did  not  only  swear  be  knew  not  what, 
hut  thai  he  was  afirighted  into  what  he  swore.'' 
fie  did  say,  That  what  he  swore  to,  was  first 
.sworn  to  b;f  another  man,  and  then  brought  to 
iiim  in  writing.  The  former  witnesses  declared. 
That  moreover  they  desired  to  know  of  Ber- 
iiard  what  he  had  sworn  against  John  James : 
And  be  fold  them.  He  could  not  tell,  except  he 
beard  the  words  repeated.  (Thongh  Bernard 
iMmm  deaied  in  the  face  of  the  court  that  ever 
lie^id  any  such  things.)  John  Jame^  then  told 
Xbe  court  be  had  several  f«i messes  attending 
the  court,  that  were  free,  if  they  pleased,  to 
firove  ttiat  the  words  chaiie;ed  upon  him  were 
aot  spoken.    The  Judge  told  him  lie  might  call 
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in  as  many  witnesses  as  he  would.  Whefeupoa 
John  James  called  in  four  witnesses  more  ;  all 
which  did  testify  in  the  face  of  the  court,  That 
the  words  charged  upon  him  were  not  spoken. 
And  the  court  did,  as  before,  give  them  the 
hearing. 

Then  the  Judge  bid  the  jury  take  notice 
what  had  been  spoken  by  the  king^s  Witnesses 
and  his.  And  then  the  court  told  John  James 
that  now  he  had  free  leave  to  speak  for  himself, 
as  mucbf  and  as  long  as  he  pleased,  if  be  had  , 
called  all  his  witnesses;  and  told  him,  That 
when  the  king's  ccAiosel  had  concluded,  he 
could  sptfak  no  more  t  but  now  he  might  say 
as  much  as  he  pleased.  Then  he  spake  with 
much  freedom,  the  court  and  all  present  giving 
attention  to  what  he  said,  which  was  to  this 
purpose : 

JonM  James*5  Defensive  Speech. 

He  said  he  had  somewhat  to  say,  first,  as  to 
tlie  form  of  the  Charge,  viz.  *<  That  he  had 
maliciously,  wickedly,  traitorously,  and  by  the 
instigation  of  the  devil,  not  having  the  fear  of 
God  before  his  eyes,   &c.''    He  tcild  them. 
That  in  the  fear  ot  God  he  did  deny  it ;  and 
told   them  he  had   not  a   malicious  thought 
against  the  person  of  the  kins,  but  desired  the 
salvation  of  his  Soul,  as  of  lus  own ;  that  he 
had  not  dealt  maliciously  ag-iinst  the  king,  nei- 
ther was  instigated  thereto  by  the  devil ;  and 
that  by  the  goodness  of  die  Lord,  what  he  had 
done,    he  had  done  it  no  the  fear  of  God. 
Neither  could  be  be  judged,  as  he  told  them, 
as  a  malicious  person  against  the  king,  in  re- 
gard he  never  had  any  public  employment  ip  the 
nation,  eitlier  against  this  king  in  being  or  his 
father,   being  a  man  of  no  account  in    the 
world,  having  not  worn  a  sword  these  eleven 
years ;  and  therefore  desired  they  would  ia 
their  understanding  clear  him  from  this  charge* 
as  a  person  malicious  against  the  king.    And 
further  he  said.  He  was  a  person  that  could 
not  be  supposed  to  have  in  his  eye  any  thing  of 
advantage  in  the  world  in  so  acting  against  the 
king.    And  as  to  the  matter  of  tlie  charge. 
whereas  it  runs,  **  That  I   John  James   had 
compassed,  imagined  and  contrived,  the  death 
of  the  king ;"  John  James  told  the  court  he  did 
not  well  understand  what  they  meant  by  com- 
passing the  death  of  the  king,  as  compassing 
and  imagining  is  ordinarily  taken :  he  bad  not, 
neither  was  be  capable  of  endeavouring  the 
king's  death ;  nor  the  change  of  the  govern- 
ment ;  being  a  mean  inconsiderable  person,  a 
man  that  had  lived  upon  his  calling.    And  as 
to  those  particulars  lastly  chnrged  upon  him, 
he  said  he  was  not  guilty  of  them  :  He  did  not 
say' *' the  king  was  a  bloody  tyrant,  a  biood« 
sucker,  a  blood-thirsty  man  ;"  That  in  the  fear 
of  the  Loni  be  did  utterly  deny ;  neither  did  he 
say  any   thing  tending  thereto.     He  further 
said.  He  did  not  'say  ''  the  king  had  shed  the 
blood  of  the  saints  at  Charing  Cross  this  time 
twelve-month:"  he  did  not  say,  <' That  when 
they  bad  power,  in  their  hands,  would  improve 
it  more  thoroughly  for  God ;  and  that  we  did  not 
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fifthtthc  Lord'i  buttle* tborougMy.  And  wbereiis 
he  HAS  ctiari^ed  for  co ii tending  for  Cromwell,  iind 
tlaiu  power,  (ibot  God  b&tb eminently  wiped  off 
ftwn  tbe  itase)  he  said  be  did  decUre  against 
tbat  power,  uiid  was  averse  lo  it,  aud*did  sMfi'er 
under  it  in  bis  measure ;  and  told  tbem  lie  did 
nol  stand  there  as  Cromwell's  advocate.  Theti 
did  be  endeavour  to  speuk  more  particularly  tu 
ibc  jury,  letting  (hem  know,  itmt  in  a  seconda- 
ry way  his  Ufc*  was  in  tbeir  bui>ds ;  and  it  was 
in  tbe  eye  of  rrasoo,  in  ibeir  power  iff  save 
«r  destroy  Mm,  and  wished  them  tu  have  a  care 
of  shedding  innocent  blood:  and  told  tbem^ 
becauie  oi  innocent  blood  tbe  laud  did  mourn; 
to  wit,  for  tbe  blond  shed  in  queen  iMary*s  days, 
and  Ling  Ileury  the  Eighth's;  and  il  there  wi'ie 
any  lonucent  blood  shed  sincn,  be  desired  no 
more  to  be  added  to  it.  He  told  ibcni  be  did 
desire  they  woold  act  conscientiously,  and  not 
to  be  over-awed  by  any  man.'  lie  told  them 
tbey  were  his  judges  in  law  of  motter  of  fact, 
and  desired  tbem  to  be  tender  of  his  blood; 
He  said,  be  should  say  very  liitle  more  for  him- 
aelf,  but  one  word  for  the  Lord,  and  therefore 
desired  be  mi)(bt  have  bis  fear  before  him,  and 
•Itbougli  be  was  the  poorest  and  meanest  fnr 
aach  a  work,  yet  be  »as  called  forth,  and  did 
declare,  "  Tbat  tbe  Lord  Jesus  Christ,  was  kin^: 
of  nations  as  well  as  king  of  saints;  anil  that 
ibe  government  of  kingdoms  did  of  right  belong 
Co  huo."  And  be  quoted  Uev.  zl  15.  '*  And 
tbe  seventh  angel  sounded,  and  there  were 
great  voices  in  heaven,  saying,  Tlie  kingdoms 
of  this  world  are  become  tbe  kin);dom9  of  our 
Lord,  and  of  bis  Christ,  and  he  shall  reign  for 
ever  and  ever.'' 

And  when  he  bad  so  fpoke,  the  Lord  Chief 
Justice  Fiff-s/er  interrupted  him,  saving,  '*IIold, 
Sirrab ;  Sirrah,  you  think  you  are  in  the  conven- 
ticle in  White  Chapel  preaching."  And  there- 
upon  conimauded  tbe  clerk  to  read  an  act  of 
parliament,  entitled,  **  An  Act  for  tbe  pre- 
aerrationof  the  king's  person  and  government;'* 
«f  herein  was  expressed  in  this  purpose,  **  That 
wboioever  sbalj  contrive  or  endeavour  to  levy 
war  against  tbe  king  or  government,  he,  or 
endeavour  to  compass  or  contrive  the  death  of 
the  king,  his  wound  or  maim ;  or  that  by  print- 
ing, preacliingi  writing,  or  other  speaking,  en- 
deavour the  same;  then  every  such  person  or 
persons  sludl  be  looked  upon  as  traitors  to  tbe 
kin|(,  and  shall  be  proceeded  against  as  in  the 
case  of  Uigb-Treaaon,  Ike  J*  Which  when  the 
clerk  bad  rend, 

John  James  desired  liberty  to  speak,  desir- 
ing tbe  court  to  produce  a  statute  that  would 
reach  bis  case,  for  tbat  did  not,  but  the  case 
of  sucb  as  had  endeavoured  to  levy  war  against 
tbe  king,  or  bad  compassed  or  contrived  his 
death  or  maim;  but  be  bad  not  contrived  or 
ccunpaesed  tlie'  death  of  the  kinis,  or  the  change 
ef  the  government  within  or  without  his  domi- 
nions; and  therefore  desired. a  statute  might  he 
produced  tbat  might  reach  his  case,  for  be  con- 
ceived that  was  short. 

Tbe  Judge  told  bim  it  fully  reached  bis 
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And 'one  of  the  king's  counsel  made  answer. 
That  it  reached  him  in  every  case. 

Aird  another  of  the  counsel  said.  Treason 
was  tbe  first  conception  and  tbe  first  e%-'il  thought 
iu  the  heart;  and  treason  was  made  visible  by 
preaching,  printing,  or  speaking,* 6cc.  which  waa 
a  munifestotion  of  the  things  that  w«re  in  tbe 
heart. 

This  being  spoken,  the  Judge  asked  bim  if  be 
bad  any  more  to  say  for  bim^ielf;  and  told  him. 
if  be  did  not  speak  now,  tbe  kin^s's  counsel 
would  enter  upou  their  plea,  and  then  be  must 
speak  no  more  for  himseif. 

lie  told  them  he  bad  one  word  to  tbe  Jury;, 
which  be  desired  to  lay  b:  lore  tliem  :  It  was'a 
scripture  written  in  the  I'Uih  of  Isaiah,  ver.  Ut. 
''  That  make  a  mnn  an  olTender.  for  a  word, 
and  lay  s  snare  for  him  tbat  reprovetb  in  tlie 
gate." 

Whereupon  the  Judge  told  him  it  was  not 
to  be  home  :  for  be  did  inveigh  against  tbe  par- 
liament. 

Though  he  said,  lie  bad  not  the  least  thought 
of  tlie  parliament:  bat  he  spake  it  to  lit  the 
Jury  know,  that  if  be  were  guilty  of  thuse 
words,  there  was  no  law  of  God  to  take  away 
a  man's  life  for  words. 

Hereupon  tlie  king's  counsel  spake  severally 
one  after  another. — Firsit  serjeant  Glynne  stogd 
up,  and  said,  Brother  Mayuard,  shail  we  noC 
answer  something  to  what  tlie  prisoner  bath  ob- 
jected? So  Glynne  began. 

The  Subttance  of  Serjeant  Glynne't  Speeeh, 

lie  told  tbe  jury,  Tbat  if  they  proved  tlie 
words  alledge<l  in  tite  indictment  substantially, 
thotigb  it  were  not  adequate  thereunto  in  every 
tittle  and  iota,yet  it  was  outficient  to  satisfy  tbeir 
conscience?,  and  tQ  find  tbe  prisoner  guilty  of 
higli- treason. 

First,  He  began  with  tbe  exception  taken 
unto  the  first  witness,  tbat  be  stood  without  the 
%viudo%v,  and  therefore  could  not  easily  di>ccra 
the  visage  and  physiognomy  of  tbe  prisoner 
tbat  IV  as  ilici-e  a  preachmg.  He  told  tliem  he 
had  sworn  eipressly  it  was  the  same  person ; 
aitd  tbat  as  be  came  into  tbe  yard  be  was  there 
a  preaching,  and  as  be  went  away  to  the  jostico 
of  peace  be  saw  bim :  and  the  justice  didacixe 
the  same  person,  and  find  bim  preaching  wlieii 
be  came;  and  therefore  it  mu^t  be  him,  and  no 
other.  And  told  them,  tbat  tbe  witness  couki 
huve  no  end  in  discovering  of  it ;  for  if  he  had 
kept  silence,  be  bad  consented,  and  so  beets 
guilty  of  misprision  of  treason. 

Then  said  be,  As  to  the  exception  taken 
against  tbe  fourth  witness,  I'hat  he  said  he 
swore  he  knew  not  what,  and  could  not  tell 
what  be  bad  sworn  to.  He  s»id.  This  was  no 
cause  to  reject  this  evidence ;  for  peradventure 
be  could  not  well  call  to  mind  the  several  wor^s 
that  were  spoken;  or  peradventure  he  would 
not  tell  tliem,  because  he  might  suppose  that 
they  «^ere  sent  to  ensnare  him  in  bis  evidence, 
that  tbey  mi^^bt  make  it  void. 

Then  as  to  the  viitnesses  tbat  were  brought 
on  tbe  nart  of  the  prisoner,  to  testify  tbai  no 
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nob  wor4t  men  spoken ;  At  ^  tiMt  'be  miist 
refer  it  unto  ibe  conBcieocce  oftbe  Jarj.  But 
ihe  said,  be  cOMeivefi  tbet  it  was  altofretber 
immaterial ;  for  ibe •question  ie  not,  what  he  did 
■otsay/bat  what  lie^id  eay.  Thej  say  that 
lie  did  not  say  these  words,  fa«t  'tbey  do  nel  say 
4»bat  he  did. 

Then  slept  up  seijeant  Maynard^  and  said^ 
fbat  at  to  the  eridenoe  of  those  three  persons, 
his  brotlieriGlynne  Imd  spoken  so  much,  and 
•so  well,  that  he  could  add  no  more,  or  rttj  lit- 
•tie:  and  urged  the  same  f hints  that  sergeant 
Glynne  did.  And  further  said,  that  the  pri- 
soner spoke  much  of  his  integrity  and  inno^ 
•eeni^;  I  believe,  saith  he,  gentlemen  of  the 
jury,  never  was  there  any  offender,  or  the  vilest 
miKreant  in  the  world,  chat  would  ever  Irave 
Teceived  the  reward  of  bis  doings,  if  his  own 
exottse  and  protestation  might  have  saved  him. 
Then  he  said,  as  fur  the  bl<Md  of  the  saints  that 
'was  spih  chtr  time  twelvemontb,  he  said  they 
were  sad  saints,  soch  soints,  said  he,  as  would 
•have -cut  all  our  throats. 

Tlien  John  James  desired  to  be  beard  one 
word,  that  that  gentleman  had  untruly  alledged 
against  him ;  but  the  court  refilled  to  allow  him 
the  liberty. 

Then  stood  up  sir  Heneago  Fioch|  Solicitor- 

The  SaUtsitce  of  Sir  Henca^eFinch*s  Speech^ 

My  Lord,  and  you  Gentlemen  of  the  Jurr, 
be  it  known  unto  you,  and  to  all  that  hear 
me  this  day,  that  the  prisoner  at  the  bar  is 
4iet  arraigned  for  his  conscience  or  religion, 
but  for  treason  and  rebellion,  for  horrid  treason 
and  rebellioti,  for  spuming  against  the  meekest 
king  in  the  earth.  His  majesty,  to  the  great 
and  inexpressible  grief  of  his  heart,  did  not 
think  there  was  a  person  so  unworthv  led  with- 
in his  dominions,  that  would  have  lined  op  the 
heel  against  him,  after  twenty  years  rejecting  of 
hie  majesty  and  bis  royal  'father;  and  having 
also  conferred  hit  graoeupon  us,  to  reduce  us 
to  a  state  of  iunocency,  he  couM  not  think  there 
was  any  gall  left  in  our  hearts,  or  any  guile  to 
be  found  in  oar  ro5utlis.— ^He  then  pressed  his 
Treason  upon  the  consciences  of  the  Jury,  who, 
as  he  told  them,  would  afTrtght  their  oinsciences 
with  hi%  innocency.  Atid  told  them,  how  that 
the  punishment  of  this  offender  might  affriirht 
the  like  mslefootors  for  the  ftiture:  and  said, 
that  there  w^re  a  people,  fbat  under  the  pre- 
tence of  religion  had  the  liberty  of  conscience 
allowed  by  the  kmg  for  a  time,  till  tbey  w«re 
better  informed ;  hot  diis  man,  and  those  of  his 
mind,  are  none  of  those  men  :  but  they  en^eu- 
TOur  not  only  to  destroy  the  monarch/hut  nio- 
oarchy  itself;  not  only  ip  England,  hot  uli  the 
world  over.  This  is  the  principle  thnc  they  are 
of,  therefore  I  desire  the  Jury  to  take  notice, 
what  may  be  their  duty  upon  that  account. 
And  that  when  the  prisoner  waspreaching  that 
pernicious  aermeu,  he  pressed  it  with  tlie  peril 
of  their  salvation,  and  now  would  alfri|:ht  you 
sipon  the  account  of  innnceot  blood :  but  you 
shall  liod^  if  bis  blood  be  rightly  wtd  twifUy 


pursoed,  it  may  be  a  asoans  of  ptwcvting  tbt 
abeddiog  of  the  blood  of 'thooaaods,  for  the  time 
to  come.  And  wkbnl  did  desire  them  to  con- 
aider  further.  That  thegsoat  trooble  this  nation 
bad  ondecfooe^or  these  twentv  years  last  paM, 
sprung  from  pulpits,  ooavouticles,  and  seditious 
pleaching;  and  therefore  if  these  causes  were 
taken  away,  it  iHigbt  prevent  socb  evil  effects 
for  the  future.  And  said.  That  as  to  the  ovi- 
dence  he  had  produced,  it  had  been  well  spoko 
to  by  the  iwo  Serjeants  that  spoke  laat :  and  as 
to  that  ovidenoe  by  the  wnmeu,  be  said  they 
bad  no  reason  to  tell  what  was  said  by  John 
James,  for  thereby  cbey  would  make  themselves 
guilty  of  misprision  of  treason ;  which  is  to  bo 
punished  with  perpetual  imprisonment,  confis- 
cation of  goods,  and  the  loss  of  the  profits  of 
lands  during  life. 

That  is  well  observed,  said  my  lord  to  the 
Solicitor. 

Then  Judge  Foxier  endeavoored  further  lo 
inform  the  Jury,  and  to  incense  tbem  against 
bis  principle,  (elliqg  them,  that  he  was  of  the 
same  spirit  wirh  those  that  did  endeavour  here- 
tofore to  put  all  the  nation  in  a  fianie,  and  to 
set  every  one  against  each  other;  and  said.  No 
treason  was  comparable  to  that  treason  that 
was  covered  with  a  pretence  of  religion. 

This  being  done,  and  the  Jurv  ready  to  go 
forth,  John  James  desired  the  doort  to  fiivour 
him  with  one  word  to  tlie  Jurv.  They  toM  him 
l>e  had  had  a  great  deal  of  liberty,  end  time  to 

?»eak;  hut  now  be  should  speak  no  asore. 
hen  John  James  replied,  That  if  they  would 
not  suffer  him  to  speak  to  his  Jurv,  they  had  «s 
good  have  hanged  him  at  Bull- stake  Alley  gate, 
before  he  came  there,  and  not  brought  him  thi- 
ther to  cover  over  the  matter  with  the  pretenoe 
of  law.  This  being  spoken,  Ibe  Judge  gave  him 
a  sore  rebuke,  and  told  htm  he  was  notf  to  ho 
judee  in  the  case. 

Then  my  lord  and  the  Judges  laid  shetr  bends 
and  conferred  together,  whereupon  mj  lord 
said  thus  to  the  Jury^  or*  to  this  effect:  Toa 
have  heard  the  evidence,  you  are  to 'find  the 
matter  of  feet  as  it  is  laid  before  you,  whereof 
you  are  the  proper  judges,  and  I  pray  fJod  di- 
rect you. 

Titen  the  Kine*i9  Counsel  and  the  Jury  de* 
parted  from  the  bar ;  and  at  tlie  return  of  tho 
Jury,  being  about  a  quarter  of  an  hour,  the  At- 
torney nnd  Solicitor  General  came  back  into 
Ihe  Oourt  with  them.  Whereupon  the  Crier 
called  ihem  all  hy  name,  and  the  Clerk  asked 
I  hem  if  they  were  oil  agreed,  and  ihey  answered. 
Yes.  Then  the  Clerk  of  the  Crown  command- 
eel  the  prisoner  to  liold  up  his  hand,  and  asked 
the  Jury,  How  say  you,  is  John  James,  who 
hoth  been  arraigned*  nnd  tried,  Guilty  of  the 
Treason  atledged  in  the  Indictment,  6r  Not 
Guilty  ?  And  the  Foreman,  which  was  Charlea 
Piifieid,  said.  Guilty  according  to  the  Indict<« 
mcnt. 

Then  tlie  Attorney  General  prayed  Judgment 
for  tlic  king.  To  that  the  Court  answered, 
Ntn-er  the  same  day  he  is  arraigned,  but  ap^ 
point  what  day  the  prisoner  shall  be  brought. 
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•od  it  aitfdl  bt  ^sanMd.  Tbctt  the  Attomej  ao4  not  mora  to  saj  for  bintelf.  only  one  wonl  for 
Solicitor  eooiomd  together,  and  the  Atlorse/  the  Lonl»  and-  so  be  bad  dcme  :  "  That  Jesue 
b&idyOn  Fiidey  next.    Till  wbkh  time  he  wae    Christ  the  Son  of  God»  was  king  of  EagkiDd, 


moaoded  to  the  King^Bcncb  prison  iu  South* 

eark* 

Mi$  Wy'/9  JfypSeatiM  to  ike  King  •fitr  her 
ihmbmnd  wmm  cast. 

In  ibe  interval,  betwitt  his  casting  and  con- 

denmaiion,  upon  the  fourth  day  of  the  week  in 

the  evening,  his  wife,  by  advice  of  some  friends, 

endeavoured  co  make  address  to  the  kini;^  to 

scquainc  him  with  her  husband's  innocency,  and 

the  condition  of  those  loose  persons  «rho  had 

fdMj  accused  him ;  which  she  put  in  writinf;, 

lf»t  she  might  either  want  an  opporUinity,  or 

not  hate  courage  enough  to  speak  co  him.  And 

with  some  difficulty  at  last  »he  met  with  the 

king  as  he  came  oot  of  the  Park,  going  into  the 

GaJIery;    where  she  presented  him  with  the 

l^er,  which  on  the  back-side  whs  indorsed, 

^  The  haroble  Request  of  Elizabeth  Jamea  i** 

acquainting  him  nlao  by  word  who  ^be  was,  to 

whom  be  held  np  his  bnger,  and  SHirl,  *^  Oh  f 

Mr.  James,  he  is  a  sweet  gentleman  V*  but  fol- 

iowiiig  bim  for  some  further  answer,  the  door 

was  shut  ait^inst  her ;  which  was  all  she  could 

obtain  at  that  time.    The  next  morning  siie 

cine  again  to  the  same  place,  where  she  had 

not  long,  been,  but  the  icing  caoie  out  of  the 

Gallery  to  go  into  rbe  Park,  whom  she  followed 

down  the  stairs,  imploring  his  answer  to  her' 

request ;  wlio  then  replied,  '*  That  he  was  a 

rogue,  and  should  be  hanged.'^    One  of  the 

Lords  nitendiog  him,  asked  her  of  whom  she 

3 pake  ;  whereunto  the  king  answered,  **  Of 
ohn  James,  that  rogue  :  be  shall  Jbe  hanged, 
yea  be  shall  be  banged.**  And  so  she  came 
away,  satisfied  in  her  consciencej  that  what 
she  bad  doae  was  but  her  duty. 

T%€  Third  D^y,  Nvt.  99. 

Being  this  day  brougbt  to  the  bar,  according 

w  fonmmr  onler,  the  Clerk  proceeded  according 

to  tbdr  manneci  aad  told  tne  Court,  That  John 

James  bull  been  arraigned  and  >ried,  &c.  and 

htd  ooiMnitied  himself  to  God  and  the  country 

for  irialy  and  by  the  country  was  found  guilty 

of  the  criows  and  teensons  altedped  against  hjoi 

in  the  1  ndactasenl.    And  then  k  wasdeoianded 

of  John  James,  what  lie  had  to  say  for  himself 

why  Sentence  of  death  shunld  nnt  I  e  passed 

vpoQ   hsm  accordtne  to  the  law?  To  which 

John  Jnoies  amwcved,  That  he  had  nat  much  to 

say,  only  Swoot  thieeScnptnres  he  would  leave 

with  cbnsn.  The  fim  Scripture  was  Jer.  ixvi.  14, 

15.  **  An  (or  me,  do  as  seemeih  good  onto 

yoa  ;  bwt  know  ye  for  certain,  that  if  ye  pnt 

me  to  death,  you  shall  surely  bring  innocent 

blood  ttpea  yoasselves,  and  upon  this  city,  and 

npoo    else  inhabitants  thersof."    The  second 

JScripCere  was  Psak.  cavi.  1ft.  **  Predous  in  the 

Sf^  of  dse  Losd  is  die  death  of  his  Saints."* 

He  aku>  nindtd  that  good  word  of  the  Lord, 

**  He  thnt  tonchcih  the  Lord*s  people,  ioucbeth 

the  vpi*  oi  his  eye,"    He  told  them  he  bad 


Scotland,  and  Ireland,  and  of  all  the  kmgdoms 
ofthisworld.'' 

Which  being  spoken,  they  silenced  him,  and . 
the  Court   proceeded  to    Sentence,   and  the 
Judge  pronounbed  Sentence  according  ta  the 
law,  atid  said  thus : 

'  John  James,  thou  hast  been  here  indictedy 
arraigned,  and-  tried  as  a  false  traitor  to  his 
majeef y,  bis  ovowa  and  dignity,  and  hast  pat 
thyseb  upon  the  trial  of  Qwi  and  the  country, 
and  the  conatiy  have  found  thee  gtiilty ;  and 
theffef<nre,  John  James,  ttion  art  tu  be  carried 
firom  hence  to  prison,  and  from  thence  to  die 
place  of  exetucion,  and.  iliere  to  be  hanged 
by  the 'neck,  and  being  yet  alive,  lo  be  ou| 
down,  and  thy  bowels  to  fan  taken  out,  (n  fire 
being  pfepated)  and  to  be  burnt  before  thy 
foee ;  and  thy  head  to  be  severed  fran^  thy 
body,  and  thy  body  to  Ke  quartered,  and  tliy 
head  and  budy  to  be  disposed  according  le 
the  king's  pleasure.' 

This  being  done,  John  James  bad  only  time 
to  say,  <'  Blessed  be  God ;  whom  man  hath 
condemned,  God  hath  justified."^ 
■-  —  ■■■■■»  ■    .1  ■      ■  ■.■■iii^-.> 

*  Reble's  Report  of  the  Case  of  John  James 
is  as  follows: 

<'  John  Jemes   was  '  indicted  (and    found 

fuilty)  fur  compassing  and  imagining  of  the 
iag*s  death,  and  intending  his  deprivation, 
maniiested  by  preaching  at  White-Chapel,  after 
the  Sith  of  June  16dl,  vis.  18th  of  Oct.  aftrm^ 
ing  ol'  the  king  and  his  nobles.  That  the  king 
was  a  hfood-thirsly  and  tyrannical  king,  and  so 
of  the  nobles ;  and  that  the  cup  of  their  iniquity 
was  almost  6Ued  with  the  bloud  of  the  saiuts  n 
year  a^o,  hut  the  pntung  of  the  covenanters  to 
death  m  Scotland,  had  (to  fit  them  for  destrnc- 
tieo)  filled  it  foller;  and  he  was  sorry  he  had 
neglected  his  opportunity  of  fighting  the  Lord*! 
battle,  but  hoped  that  if  ever  he  had  it  a^n, 
he  shoukt  consider  it  woore  full  v.  Se^eant 
Keeling  opened  the  indictment  (iLe  Court  am 
liis  debire  refosed  to  allow  any  friend  to  take 
notes  for  him)  Mr.  Attorney  Ueoeral  further 
observed,  That  the  intent  and  imagination  waa 
the  prime  treason,  the  preaching  an  evidence  of 
it,  wliich  was  tJi§b  law  before  any  statute  made 
in  the  world,  as  ancient  as  monarchy  itself; 
but  the  uncettninty  is  bounded  by  the  stotnte, 
95  £dw.  3,  which  is  only  declaratory  of  tlie 
commen  law  for  the  ease  of  the  subjea,  bare 
words  at  comhion  law  being  treason,  this  is 
mere  than  that,  preaching  is  an  overt  act,  at 
least  by  ttie  statute  of  IS  Car.  3,  cap.  1,  of 
preserving  the  kinf^s  person,  tliat  be  endea- 
voured not  only  to  overthrow  the  king,  but 
monarchy  (that  dirine  ruta  from  all  antiquity) 
in  this  land.  Af^er  the  evidences  that  swore 
the  words  punctually,  the  prisoner  oljerted 
ageinst  the  testimony.  The  Court  samoied  ep 
the  evidence^  and  verdict  pro  rege. " 
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Some  Account  rf  the  Fees  and  Charges  de- 
mandcd  and  paid  fry  Jonsf  James  to  the 
Officert  arrd  Jailors,  during  hu  Trial  and 
Jmprisoumeni, 

.Tl)<ii  iiotwich9tan(iing  his  great  poverty,  whu 
(as  it  was  well  kno^vu)  what  ihrouijh  the 
menii6  of  his  caUiiif;,*  but  especially  the  weak- 
ness of  hi."}  bodjy'liad  much  mlo  fur  this  many 
jenrs  lo  gel  bread  f-T  his  funiily,  these  follow- 
ing Fees  were  exacted  from  him.  First  (he- 
sides  ti.c  Charges  and  Fees  paid  by  him  iu 
Ncu^nte)  upon  his  Arraignment  ut  NVcsimiR- 
ster,und  first  committroent  to  the  KinirVBeuch 
prison,  the  tipstaff  men  received  ul'  him  13f. 
ibr  the  Judges  clerks,  their  own  and  oificers 
fees;  nnH  Is.  fur  his  prison  io  the  king's  Head 
tavern  in  Westniimter,  which  they  demanciiog 
xvith  rigour,  he  told  the'm  he  was  a  poor  man 
and  hud  it  not  to  give  them ;  and  that  xlwy 
would  have  his  Ufe,.and  he  thought  that  might 
Eutiice  (hem  :  bot  Uicy  would  abate  him  no- 
thing;  for  thtrir  fet's  (they  said)  tliey  mast 
Uave;  wliereupon  he  was  constrained  to  bor- 
row the  »ame  at  Westminster  to  pay  them. 
•  Upon  his  coming  to  the  Kint»V Bench  prison, 
sir  John  Lentlmll  received  of  him  for  Fees  the 
sum  of  15«.  and  then  turned  him  into  a  yard 
where  it  rained  upon  him  ;  and  after,  (fi)r  &ome 
sheltc  r  he  got  amongst  them  in  an  alehouse*) 
he  paid  Zs.  6d. 

After  he  was  cast  for  his  life,  the  lipstalT  men 
belougiug  ti»  the  King's- Bench  at  Westminster 
demanded  his  clonk  of  him,  which  he  refusing 
to  give,  they  tix^k  by  viiilcnce,  saying,  *'  It 
must  be  divided  amongst  several  ot'  them;'* 
which  afterwards  they  ofie/ed  to  sell  him :  but 
lie  told  them  he  bad  but  a  little  time  to  live, 
and  liiose  cloaths  he  h-.«d  sliould  now  serve 
hiui.  A(\cr  his  return  to  the  King V  Bene ii 
prison,  he  was  constrained  to  pay  5s,  to  keep  in 
riis  fonr.cr  prison  chamber,  and  they  forced 
hi::!  also  to  diet  a  man  they  put  with  him  to 
look  after  i>im  during  his  stay  cbere.  And  all 
the  time  of  his  trial  they  wouUl  hurry  him  to 
aJebo'ises,  and  still  make  him  pay  for  all ;  and 
imc  him  to  nli  charges  of  soini;  by  water,  wbeu 
lie  was  brought  io  and^  from  his  triuK  Fur- 
ther, his  wife  wns  constraincJ  to  pay  to  Hicks 
the  keeper  of  the  Press-ynrd,  the  sum  of  16i. 
for  bis  chamber  rent  during  his  continuance 
there,  which  was  not  above  three  or  four  days. 

The  hangman  also  the  day  before  his  execu- 
tion, came  ro  demand  money,  that  he  mi«>ht 
be  (avounihie  to  him  at  Jiis  death  :  lie  asking 
what  would  satisfy  him  ?  the  hnnsman  de* 
mnnded  twenty  p')unds;  but  John  James 
pleadinir  poverty,  he  fell  to  ten  pounds;  but  in 
Cf>n(;lu9ion  told  him,  i(  he  would  not  give  him 

*•*  He  was  for  some  years  a  small- coalman, 
liut  Qot  able  to  undergo  that  cnllintr,  by  reason 
<jf  weakness  (thuugh  the  most  profitable  to 
him  of  any  other)  was  constrained  to  under- 
take ribbon  weaving,  his  former  profession, 
wJUich  acarceljr  afforded  him   bread.*'     Orig. 


five  pounds,  he  would  torture  him  exceedingly: 
To  which  J«ihn  James  said,  he  must  leave  that 
to  his  mercy,  for  he  had  nothing  to  give  him.    « 

Some  occasiimnl  Speeches  ir  the  King^t-Bench 
I^rison  upon  his  first  Commitment  there. 

'a  frieud  coming  to  visit  him  at  ttie  King'^ 
Bench,  and  finding  him  in  his  bed,  went  to  hit 
bedside  and  a^ked  imn  how  he  did?  I»e  then 
made  relation  ol  \\y<  >evera]  ways  that  God 
and  man  had  Uiken  witb  him  ;  told'that  friend, 
that  touching  his  spirit  he  had  much  lo  do 
wlule  in  Newgate ;  tiiat  one  whole  da>  and 
night  he  wlis  a&saulted  with  very  horrible  temp- 
tations, and  sometimes  was  much  pre>>6<;d  to 
make  known  to  his  brethren  tihnt  he  met 
withal;  but  this  Satan  Itindered  for  a  long 
time,  telling  him  it  would  but  expose  him  to  be 
slighted,  Ike  But  at  last  the  Lord  o^ercamey 
and  he  did  acquaint  them  uiih  his  condition, 
who  immediately  betook  them^elvts  to  prater 
fur  him,  and  God  was  near  untu  them,  and 
broke  in  upon  him  with  that  word,  3  Sam.  S3. 
5.  *  Although  my  house  be  not  so  with  God, 
yet|ie  hath  made  witii  me  an  everlasting  cove- 
nant, ordered  in  all  things  and  sure ;'  which 
came  wi.h  wonderful  cfTicacy,  nud  (said  lie) 
for  present  set  me  into  perfect  liberty  from  all 
mv  fears :  but  iii  some  time  Satan  came  on 
again,  and  wruld  endeavour  to  ueaken  the 
force  of  the  Woid  to  htm,  by  shewing  him 
how  weak  and  inconsiderable  he  was,  and 
short  of  David,  to  whom  that  word  was  spokeu: 
but  this  cloud  uas  quickly  blown  over,  and  the 
Lord  by  two  words  of  Scripture  fully  answered 
all;  one  of  which  was,  S  Cor.  8.  li.  If  there 
be  fiisra  willing  mind  it  is  accepted  according 
to  thnt  aiiiun  haih,  and  not  according  to  that  he 
hath  wot  ;*  and  the  other,  that  word  oi  the 
aposilc,  '  It  is  God  who  worketh  in  us  both  to 
will  and  to  do,  according  to  his  good  pleasure.' 
And  proceeding  to  acquaint  his  frieud  with  the 
Lord^s  ways  further  with  him,  he  said,  I  was 
alter  this  brought  fiom  New«;Hte  to  this  place, 
wht  re,  upon  my  first  comingi  I  Has  dealt  hardly 
with,  and  first  put  iutu  a  place  where  it  rained 
up<in  me;  complaining  of  this,  I  had  leave  to 
go  into  an  alehouse,  which  hl»erty  I  purchased 
with  my  money  ;  in  which  place  1  was  attended 
from  three  till  nine  of  ilic  dock  with  cmel 
mockings,  by  one  company  after  another ;  and 
afterwards,  though  I  desired  lo  be  alone,  yet 
could  not  obtain  it,  but  would  have  put  turn 
with  a  very  unsuitable  oumpany;  yet  with 
much  ado  obtained  the  company,  whose  ciri* 
hiies  I  cannct  but  acknowledge,  though  1 
would  rather  huie  been  alone;  and  trulv  for 
sometime  I  was  troubled,  and  said,  as  he  of 
ohi,  <*  Why  sliould  I  h%e  any  longer?  Lord, 
take  awnv  mv  life."  1  Kings  19.  6.  But  this 
alMi  the  Lord  in  some  little  tim&rebuked,  and 
I  had  much  calmness  in  my  spint,  and  very 
suddenly  by  grace  arrived  to  my  rejoicings  in 
God,  and  now  I  bless  the  Lord  I  am  well ; 
Sf>metimes  I  am  putting  the  baker  about  my 
neck,  and  putting  tlie  sled  liefore  my  eyes,  ics 
tee  if  it  a  ill  terrify  me;    but  through  gi«oc| 
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ciiejr  arc  not&t  i^  terrible  (as  yet^  to  me ;  and 
In  hoped  the  Lord  woald  keep  hiin  lo  ihe  end, 
or  wurdfl  to  this  purpose :  speaking  also  to  the 
mme  fritiid.  with  admirutioa  that  sach  a  poor 
CtiiiCeioptihle  wretch  as  be  was,  alioaJd  be 
called  forth  into  such  service  for  the  Lord. 
And  as  to  them  that  sought  his  Hfe,  there  whs 
no  advaiitniee  could  accrue  to  ihem  thereby, 
they  were  nut  like  to  get  one  penny  by  httn, 
luving  fur  these  ei^hc  years  been  put  it>  such 
citxencies  to  get  a  livelihood,  that  many  a 
ni^ht  he  has  not  been  nhle  to  take  his  rest,  for 
the  %(»re  and  pninful  laliour  he  had  taken  the 
day  befure  uith  his  weak  bo<ly,  to  get  food 
fur  his  poor  family ;  but  if  the  Lrjrd  would 
liioi  iiy  him»«ir  by  such  u  worm  he  desired  to  be 
l^tvcii  lip  to  hit  dispose. 

After  he  was  carried  from  the  Court,  bein; 
found  Guilty,  he  was  asked  how  it  was  with 
him  f  lie  an»wpred,  Very  well,  I  bless  the 
Lord  :  1  am  n  great  deul  more  at  ease  in  my 
luindtiian  1  was  before,  for  the  verdict  of  the 
Jury  iiath  not  at  all  cerritied  me. 

Another  friend  visiting  hun  in  the  same 
place,  found  hiin  exceeding  cbearful,  nnd  much 
tiJle<l  with  the  sen»e  of  the  goodness  of  the 
Lord,  dedariiig  iu  these  very  expressions,  that 
he  c<»uhl  truly  say.  Whatever  the  Lord  had 
spoken  of  in  his  blessed  word,  in  relation  to 
any  trials  he  had  hitherto  met  withal,  he  had 
been  every  wnv  as  good  as  his  word. 

Some  other  friends  visitinv  him  at  the  same 
prison,  aircr  some  discourse,  ha  desired  them 
imt  to  be  trotfbled,  for  the  Lord  had  compa$><ed 
him  about  that  he  had  neither  tear  nor  torment, 
yet,  he  ^i*!,  he  had  looked  uj^onrall  their  instru- 
ments «»f  death,  and  was  tilled  with  joy  and 
|«eace  uuntterahle,  but  when  he  h»d  any 
tiioui*his  of  living  he  had  notliing  but  trouble 
and  distraction  ;  for  alas,  said  lie,  what  will  my 
hte  signify  f  It  will  signit^r  but  little  ;  but  my 
bkxxi  will  cry  aloud,  it  will  speak  louder  than 
ml  my  life.  I  have  spoke  many  a  lime  at  a 
higher  rate  for  the  kingdom  of  Christ  than  I 
did  then,  but  my  fauur  was  not  corae. 

Some  Spuchti  uUcredhtf  him  in  ihe  Dungton  ta 
^fugaie  after  the  Sentence  was  pronounC' 
ed against  him. 

One  visiting  him  in  that  place,  expressed 
much  trouble  on  his  behalf,  and  could  not  re- 
frain weeping ;  who  came  to  the  party  smilinie 
and  saidj  I  beaeecii  you  let  me  not  see  any  of 
tht«,  for  all  is  «n?il,  and  therefore  forbear  I  he- 
seech  ymi,  such  carriage,  whioh  will  too  mncb 
encourvf^  the  enemies  of  the  Lord;  therefore 
I  pray  you  let  me  nut  sec  a  sad  countenance 
from  any  of  you. 

To  several  he  meered  these  words ;  O  saith 
lie,  this  poor  weak  liody  has  been  often  near 
the  gates  of  dea'tb  in  my  own  thoughts,  and 
iitbers,  and  now.  that  the  J^rd -shouM  make 
choice  of  so|>oor  a  carcass  to  put  it  off  at  such 
a  rate,  O  (aaid  he,  with  much  rejuicin*:)  blessed 
be  God  !     let  lam  take  it. 

1'wo  of  his  '  frltow  prisoners  coming  onto 
hiiii  ai  that  jilncei  fouod  him  at  prayer  with 


some  friends,  who  observed  tltat  his  iheart  was 
much,  enlarged  in  thanksgiving  nnd  praises  for 
that  choite  help  and  assistance  the  Lard  had 
given  him  in  tlie  work  he  had  been  called  to, 
who  after  he  had  ended,  saluted  them,  rejoicing 
greatly  to  see  them  ;  tellir\g  them  of  his  hard- 
ships he  had  endured  since  be  was^aken  firom 
tiiem,  and  also  spake  of  the  goodness  qT  the 
L^rd,  which  he  judged  to  be  great  towards  ium» 
in  that  he  was  supported  with  suitable  strength, 
and  made  wilhog  to  do  the  good  pleasure  of 
his  Father,  either  in  life  or  death,  anti  alio  said, 
he  had  gotten  the  start  of  his  brethren,  and 
was  going  to  a  place  where  the"^  Wicked  cease 
'  from  troubling,  and  where  the  prisoners J>e  a( 
'rest,' (Job  iii.  17,  18.)  declaring  further  to 
them,  tliat  God  had  been  eminently  with  bim^ 
in  delivering  him  from  all  the  fears  he  lay  under 
while  the  trial  was  upon  him ;  and  although 
it  was  hard  to  flesii  and  blood  to  look  the  King 
of  1'error  in  the  face,  yet  when  the  Lord 
brougiit  him  to  it,  it  was  made  easy  to  bim  ; 
ftrr  which  he  thanked  God,  and  bid  his  fiienda 
be  encouraged,  saying.  That  his  dear  Lord  had 
helped  him  over  two  of  his  steps,  and  now  he 
had  hut  one  more  before  he  should  he  free 
from  ail  that  care  and  fear  of  dishonouring 
God,  or  grieving  his  people  in  the  work  he  was 
called  to  ;  nnd  while  he  was  speakine  pf  the 
goodness  of  the  Lord  to  him  in  an  admiring  man* 
iier,that  God  shonM  choose  and  own  such  a  con- 
temptible creature  as  he  was,  he  presently're- 
flected  upon  himself,  fearing  lest  he  might  be 
IQO  much  lifted  up,  but  withal  saying,  lie  was 
now  goini*  to  a  place  where  his  sins  should 
trouble  him  no  more. 

Another  fciend  visiting  of  hiih  m  that  place, 
asking  him  hovv  he  did?  said,  I  bless  God  I  an^ 
well,  never  better  in  nil  my  life.  I  will  tell  the« 
brother,  never  a  poor  creature  hath  more 
dreaded  this  condition  than  I  have  done;  I 
have  been  at'raid  of  a  prison,  my  heart  wocdd 
tremble  to  think  of  it ;  I  would  imve  gone  out 
of  the  land  to  havee!>caped  a  prL^m;  but  now 
it  is  all  gone,  every  cloud  is  blown  over  ;  1  blest 
God  I  do  no  more  fear  this  death,  than  to  Ive 
down  upon  this  bed.  And  to  another  he  said. 
The  Sentence  that  day  was  no  more  to  him  than 
the  catini*  of  those  raisins  iu  Ms  band,  saying, 
O  how  good  is  God  !  There  is  a  ground  ot' 
encouragement  in  the  Lord*s  dealing  with  such 
a  poor  worn  as  1\  for  all  the  saints  to  trust  ia 
him  in  every  condition. 

Upon  the  s(  venth  day  in  the  morning,  being 
the  day  after  his  Sentence,  some  friends  cqia* 
ine  to  see  him  before  he  was  unlocked,  none 
being  in  tlic  room  btit  his  wife  and  himsdf,  h^ 
was  in  prayer  ft>r  some  good  ti>tte,  and  that  in 
imireihan'ordiiiary  enlargement,  (though  tlie 
said  friends  could  only  hear  some  sound  of 
vi-ords  ;)  after  he  had  concluded,  and  the  door 
being  opened,  being  asknd  how  he  did,  and  how 
it  was  with  him  in  his  spirit  ?  bis  answer  was^ 
Very  well,  I  bless  the  Lord,  never  better  in  all 
my  life ;  my  wife  nnd  I  have  had  the  ^t 
morning  that  ever  we  bad,  we  hav«  been  giving 
up  000  anatber  (o  the  Lord^  and  1*  bless  tbv 
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Lord  be  iialh'  laade  us  iif  willing  to  part  mm 
ftom  SBOlher,  as  tvcr  w«  were  to  come  u»- 
gerfaer. 

Some  Passaget  and  Speecha  in  the  PreU'^ard, 
i»  Kemgaie,  after  his  Remt/oal  Jrom  the 
JDiMg«0«y  three  or  Jour  days  before  ho  tuf- 
/ercdl 

s  Upon  tfae  first  dmy  of  the  week,  after  the  Sen* 
fence  of  conderoDation  was  passed  upon  him, 
several  frieads  being  come  te  see  him,  he  told 
them  that  with  the  help  of  the  Lord  he  would 
now  finish  that  discourse  amanagsc  Iheniy  that 
he  was  upon  at  White-Chapel  when  be  was 
taken  ptuoaer;  for  then,  he  sakl,  he  was 
polled  dowo  before  he  had  gone  (ar  in  it,  and 
s»  be  read  the  acriptare  to  them. 

The  Scripture  was,  1  Cor.  vi.  last  Terse. 
"  For  you  are  boaght  with  a  price^**  Sgc.  In 
the  opeaiag  of  which  blessed  portion  of  troth, 
he  was  mad*  a  choice  blessing  to  them  that 
were  with  him;  his  words  came  upon  them 
like  the  small  rain  upon  the  tender  berbs^  and 
as  the  dew  upon  the  grass. . 

lie  first  treated  of  the  gi'eat  cost  the  Al- 
mighty was  at  to  redeem  our  bodies  and  spirits^ 
as  to  what  the  Son  of  his  Love  underwent  upon 
that  aecouat.  And,  secondly.  What  it  was  to 
glorify  God  in  oar  bodies  and  spirits,  as  to 
obedience  in  respect  to  the  rule  of  God's 
Word,  and  that  we  were  in  great  danger  to  fall 
short  in  our  duties  therein,  and  except  we  had 
more  than  ordinary  zeal  aud  watchfulness,  we 
might  lose  our  holy  frames  of  spirit,  &c.  But 
that  which  was  most  considerable  in  the  coa- 
dusioD,  he  treated  of  glorifying  God  in  the 
^^*^f  by  giving  it  op  in  the  spirit  to  suffer 
for  righteousness  sake,  shewing  how  many 
prophetSi  apostles,  aod  precious  samts  had  tslo* 
rified  God  that  way,  and  had  great  jny  in  that 
sOrvioe;  and  that  oor  dear  Lord  Jesns  was 
perfect  through  suSenngs,  and  how  he  did  re- 
joice m  that  his  had  a  body  given  him  to.  do  the 
will  of  'Ood,  not  only  as  to  obedience  to  the 
preceptive  will  of  the  Father,  but  also  to  liilfil 
all  the  prophecies  that  liad  been  spoken  of  him^ 
that  relBted  to  his  sulbring,  lee. 

And  then  said,  He  did  not  think  when  he  be- 
gan to  speak  froas  that  text  in  White>Chapri, 
that  he  sbdhld  so  suddenly  hare  been  callea  to 
glorify  God  in  his  body  in  that  way  ha  was 
now  likely;  yet^  inasmuch  as  it  was  his  Fa- 
ther's good  pleasure  so  to  honour  socfa  a  poor 
woim  as  he  was,  to*  ei^e  him^  not  only  to  be- 
liev*  in.  his  nama,  but  also  to  suffer  for  his 
sake,  his  sonl  did  rcjuice  m  the  Latd ;  and  as 
ha  had  a  baptism  to  he  baptized  withal  he  was 
ttreitaaed  uU  it  was  acQ:>mplislied. 

The  messenger  that  brought  the  tidings  from 
the  Under-sheriff  of  his  execotion,  coming  the 
seoond  day  of  the  week  to  hias,  fennd  him  in 
bed,  and  said  he  had  broogbt  him  sad  news; 
who  raisiiig  himself  ia  his  bed,  said,  €rod  forbid, 
what  can  that  bo  i  who  said»  that  the  next 
fosrth  shiy  he  was  ordered  to  go  to  his  Ezecn- 
tian.  He  replied,  Btesecd  be  God,  that  is  good 
■tsia.   Wbsreiqpaa  a  firiend  coming  in^  he  saidi 


Ah !  now  I  can  invite  thee  to  ray  wedding,  for 
I.  know  now  my  wedding  day :  Upon  the* 
bringiBg  of  which  news  thac  Seriptore  was  pra» 
seated  to.  htm  with  much  power,  **  The  cop 
which  my  Father  hatb  given  me  to  drink.  shaU 
Inot  drink  it  ?'' 

Upon  the  second  day  of  the  week  in  thaa^ 
tenioon^  several  frieads  being  with  him,  ha 
judging  that  the  peatest  cause  of  the  Scatenea 
and  Condemnation  passed  upon  him,  was  ia 
respect  to  his  principle  of  the  Fifth  Kingdom, 
therefore  he  desired  to  leave  with  them  somf 
of  his  Scripture-grounds  for  that  hispersttasion» 
for  which  he  was  now  about  tu  sufier,  dmiiw 
the  same  might  he  committed  to  writing,  which 
was  HS  foUoweth. 

He  said,  I  do  really  judge  that  the  Lord 

'Jesus  Christ  that  is  now  at  the  right  hand  of 

the  Father,  shall  have  the  kingdoms  of  the 

world.    I  shall  quote  some  Scriptnrea  for  it : 

The  first  is  in  Psal.  9,  8.    ''  Ask  of  me,  and  I 

will  give-thee  the  heathen  for  thine  inheritance, 

and  the  uttermost  pans  of  th«  earth  fortlnp 

possession  t*'  and  this  he  must  have  by  God^ 

decree,  as  ii|  ver.  7.    **l  declare  the  decree, 

tlie  Lord  hath  said  uato  me.  Thou  art  my  Son, 

this  day  have  I  begotten  thee.^     That  Christ 

most  have  the  henSien  for  his  inheritance,  aod 

the  uttermost  parts  of  the  earth  for  his  posses-» 

sion,  is  proved  clear  from  hence.     There  io 

anotlier  word  in  Psal.  73^  ^rom  the  beginaiag 

of  the  Psalm  to  the  end  of  the  15th  verse,  but 

moreespeciaiiy  the  8, 9,  lOtk  verses :  **  He  shall  ^ 

liave  dominion  also  from  sea  to  sea,  and  firoaa 

the  river  to  the  ends  of  the  earth i   they  that 

dwell  in  the  wiUemess  shall  bow  before  hia»^ 

and  his  enemies  shall  lick  the  dost :  the  kings 

of  Tarshish,  and  of  the  Islesy  shatt  bring  pre* 

srotsy  the  kings  of  Sheba  and  Seba  shalioifor 

gifts.*^     Another  Scripture  is  in  the  9th  of 

Isaiab  (though  I  might  urge  maay  more  ScrifH 

turrs,  as  Fsiii.  14d,  about  the  beginning  of  that 

PsaUD,  &c.)  Isa.  9, 6.    **  For  unto  os  a  chihl 

is  bom,  ilnto  os  a  Son  is  given,  and  the  povcn^ 

ment  shall  be  upon  liissliovlder;  aod  his  name 

shall  be  called,  Wonderful  Counsellor,  Tlie 

Mighty  God.  the  Everlasting  Father,  the  Prince 

of  Peace;  Ufthe  increase  of  his  government 

and  peace  there  shall  be  no  end,  upon  the 

throne  of  David,  and  opon  bis  Kii^omyto 

order  ir,  and  to  establish  it  with  ^gaseat' 

aud  with  justice,'^  Ice.    These  Scriptures  are 

very  clear  to  prove  that  Jesua  Christ  must 

have  the  government.     Anotber   foil    word 

ia  in  Isa.  59,  IS,  (ami  that  by  pnrehane) 

'*  Therefore  wiU  t  divide  him  a  pmtmn  wiib. 

the  great,  and  ha  shall  dhride  eh*  portion 

with  the  strong,  because  he  hath  petwed  oat  his* 

sonl  aato  death,"  hc^    That  Jesus  Christ  milSt 

have  the  government  is  dear,  as  he  is  the  son 

of  David,  Luke  1,  31,33,  38."    And  hebofal^ 

thou  shalt  conceive  ia  the  wosh,  aad  bring 

foii^  a  son,  and  shalt  call  his  name  Jesns;  He 

shatt  be  great,  and  shail  be  called  the  Son  of 

the  Hi^est:    And  the  Lord  God  shall  givta 

unco  hia  the  lhf«sa.of  his  isther  David,  and 

hesfaai^raignovertbe  baoae  i^U^b  for  evtr. 
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wtA  of  liit  kiogdom  there  ^tlt  be  no  end/'    T 

tidge  this  Scriptmc  to  be  equmient  lo  theC  id 
M.9»0.  '' UfiCo  OS  a  cbyd  m  boro,^  &c. 
Mipeoting  Chrac  m  iie  is  the  -son  of  DaTid. 
Bat  these  Scriptures  mny  siHBoe  for  the  Old 
Testament.  The  apostle  Peal  dearly  aaierts 
this  tratb  «f  the  Fifth  Kiofdem,  m  1  Tim.  6, 
15.  ^  Which  in  his  time  he  will  e hew,  who 
if  the  blessed  and  ontvPotentatei  the  King  of 
kings,  and  Lord  of  lords.  The  Apostle  asserts 
Jesos  Christ  to  be  the  odIjt  Potentate,  King  of 
kingSy  and  Lord  of  lords :  which  is  the  very 
floperscription  lie  brings  npon  the  thigh  when 
lie  comes  to  make  war  with  the  horns,  Rev. 
19, 16.  **  He  bath  on  his  vesture  and  on  his 
thigh  a  name  written,  King  of  kings,  and  Lord 
of  lords."  lliat  Jesut  Christ  mast  have  the, 
government,  thut  he  must  have  the  kingdoms 
"of  the  world  is  very  clear :  hot  lo  the  farther 
proof  thereof,  take  Rev.  11,  15.  *<  The  se- 
^emh  angel  soonded,  and  there  were  great 
"voloes  in  heaven,  aeying,  the  kingdoms  of  this 
world  are  become  the  kingdoms  of  our  Lord, 
and  of  hit  Christ,  and  he  snail  reign  forever 
and  ever." 

If  any  now  say.  We  grant  that  Jesus  Cfirist 
aball  heve  dominion  and  power,  endsliall  reign 
-"^r  ever,  bat  Jesus  Christ  s»y%  *'  Uis  kingdom 
ie  not  of  this  world." 

^ane.  It  is  true,  Christ  spake  truth,  Christ's 
kingdom  was  not  then  in  this  world,  or  of  this 
world  ;  hot  what  is  this  Co  that  f  there  it  a  time 
'that  his- kingdom  roust  be  of  this .  world,  the 
'Seriptnre  eaith  it  plainly,  I  never  henrd  any 
allegorise  this  text,  bat  have  been  forced  to 
take  it  in  the  plain  sense  of  the  words ;  the 
Seriptare  saith  it  plainly,  if  th«t  word  in  Job.  5, 
96,  97,  be  rightly  onderstoiHl :  *'  For  as  the 
-Father  hnth  life  in  himsdf,  so  hath  be  ^iven  to 
the  Son  to  have  life  in  himself;  and  barb  given 
Urn  authority  to  execute  judgment  also,  be- 
•anse  he  b  the  Son  of  Man."-  Again,  this 
troth  is  plain  from  that  of  Dani^  (which  I 
'thought  not  to  have  urged*)  ch.  7,  18,  com- 
pared with  the  97  ver*e.  Ver.  18.  "  But  the 
baiots  of  the  Most  Hi^^h  shall  t»ke  the  king- 
dom, and  possess  the  kingdom  for  ever,  even 
for  ever  and  ever."  And  ver.  97.  "  And  the 
-kingdom  ami  dominion,  and  the  greatness  of 
tlie  kingdom  under  the  whole  Heaven,  shall  be 

«*ven  (o  the  people  of  the  Saints  of  the  Most 
igh,  whose  kiiigdom  is  an  everlasting  king- 
flom,  and  all  dominions  shall  serve  and  obey 
bfm."  Now  observe,  here  is  two  things  I  take 
norice  of,  to  prove  that  this  kingdom  is  an  out- 
ward visible  kingdom.  First,  the  kingdom 
that  the  Saints  take  Is  from  the  fourth  beast ; 
the  beast  had  never  to  do  within  any  kingdom 
but  what  is  belo#  in  the  lower  region ;  the 
ktn^om  that  the  Saints  take,  which  is  said  to 
be  Cbrist*S'  kingdom,  (in  the  27  verse)  is  an 
outward  kin|^m,  and  therefore  not  a  spiritual 
kingdom.  That  is  one  reason.  Secondly  ano- 
ther reason  is,  it  is  the  kingdom  and  dominion, 
und  the  greatness  of  the  kingdom  under  the 
whole  lieaven ;  and  theiwfore  it  most  be  pn 
Outward  kingdom,  anM  innst  be  eqtuvalen:  to 


tliat,  Rev.  11,  15.  **  The  kingdoms  of  this 
world  are  become  the  kingdoms  of  oor  Lord, 
and  of  his  Christ,  Htcf 

The  next  thinj  that  I  have  to  sav,  will  be  as 
to  the  nati>re  of^his  kingdom  in  tfi^  admin  is* 
tration  thereof,  whidi  will  be  ver^  righteous 
and  huly ;  which  you  have  clearljf  in  Isa.  39, 
1,  8.  **  fiebold,  a  king  shall  reign  in  rigfiteous- 
ness,  and  princes  shafi  rule  in  judgment,  ^c.'' 
Isa.  1,  96,  hath  respect  to  the  same  time,  ^  1 
will  restore  thy  judges  as  at  the  first,  and  thy 
eotmsellors'  as  at  ttid  beginning ;  aflerwaru 
thou  shall  be  called  the  City  of  Righteousness, 
the  Faithfd  City."  This  kinedum  will  be  a 
kingdom  wlierein  the  laws  of  God  will  lie  tha 
only  laws  extant,  the  laws  of  Qod  will  be  the 
only  laws  in  being ;  nnd  those  that  sliall  hate 
theeaectttive  power  of  those  laws,  wi(l  Ife  men 
qualified  accordingly,  moulded  according  to 
that  holy  and  jost'law  •  as  to  the  persons  that 
shall  have  the  executive  power  of  that  eovern- 
meat,  you  have  in  Isa.  60,  17.  **  I  will  also 
make  thy  officers  peace,  and  thine  exactors 
righteousness.'* 

The  nest  thing  (I  must  but  touch  npon  things) 
How  Jesus  Christ  must  come  by  this  kingdom  i 
and  that  is,  <'  He  shall  use  his  people  in  bis 
hand  as  his  battle*ax  and  weapon  of  war  for 
the  bringing  in  the  kingdoms  of  this  world  into 
subiection  to  him."  A  few  Scriptures  (and  but 
a  few)  as  to  this,  Isk.  41,  14  ver.  but  more 
especially  tlie  16,  and  16  verses,  the  Prophet, 
speaking  of  Jacob,  sairb,  '*  Behold,  I  will  make 
thee  a  new  sharp-thresbiy  iastniment,  having 
teeth ;  thou  shalt  thresh  the  mountains,  and 
beat  tbem  small,  and  slialt  m^ike  the  bills  as 
chaff;  thou  shalt  fhn  them,  and  the  wind  shall 
carry  them  away,"  &c.  The  next  Scripture  is 
in  Jer.  51,  90,  SI.  "  Thou  art  my  Battle-ax 
(speaking  to  his  own  people)  <'  and  weapons  of 
war  ;  for  with  thee  will  1  break  in  pieces  tha 
nations,  and  with  thee  will  I  destroy  kingdoms,*^ 
&c.  I  might  produce  many  Soriptores  morc^ 
that  God  will  make  use  of  his  people  in  doing 
of  this  great  work :  17,  14.  <*  These  sliaU 
make  war  with  tlie  Lamb,  and  the  Lamb  sbdl 
overcome  tbem  ;  for  he  is  Lord  of  lords  and 
king  of  kings:  and  they  that  are  with  him, 
ore  called,  and  chosen,  and  faithfoi.*"  In  the 
great  work  of  Jesus  Christ  against  'the  homs» 
be  hath  a  remnant  called,  and  faithful,  and 
chosen,  standing  by  him  in  this  work,  whidk 
doth  mightily  correspond  with  those  two  former 
prophecies.  Tlierefore,  seeing  that  the  Lord 
will  -make  use  of  his  people  as  liis  batde-ax. 
and  weapon  of  war;  apd  that  tliey  are  a  faith- 
ful, and  called,  and  chosen  remnant,  1  only 
leave  this  one  word  by  way  of  exhortation  to 
the  Lord's  people  that  have  faith  in  these  pro- 
phecies, to  be  looking  to  the  qualifications  of 
this  chosen  remnant^  and  that  they  have  in 
Uev.  14,  3, 4, 5.  **  They  song  as  it  were  a  new 
song  biefore  the'  throne,  and  before  tbe  four 
beasts,  and  the  elders,  and  no  miui  conld  leam 
that  song  but  tbe  hundred  and  forty  anti  foor 
thonsand  whick  were  redeemed  from  the  eaith, 
kc/*    They  that  serve  the  Lent*  ii^  this  greet 
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worky  tbey  roust  be  a  reoiDant  iodced,  itr- 
deemed  from  the  eortb.  I  preu  the  .Lordft 
|;eople  very  earnefttljr.to  louk  to  the  qualili- 
catiousofthat  remaaot  that  must  lerve  the 
Lord,  and  see  bow  it  is  with  them,  whetlieror 
no  they  are  a  people  so  qualified,  a  people 
indeed  *  redeemed  from  the  earth/  a  people 
indeed  taken  from  among  men  ;  a  people 
in  wliose  mouth  is  no  guile,  a  people  *  that 
liave  not  defiled  themselves  witli  women,* 
a  people  *  that  are  virgins,*  and  h*ve  kept  a 
virgin-like  spirit :  and  I  shall  say  no  more,  hut 
leave  what  hath  been  spoken  as  some  Scripture- 
evidence  of  my  judgment  aforesaid. 

In  this  interval  between  the  Sentence  and 
hit  Execution,  several  persons  of  quality  came 
to  visit  him,  both  men  and  women,  courtiers 
and  others,  whose  coming  were  ci<ie6jr  to  this 
end  and  purpose,  to  persuade  him  to  petitit>n 
the  king  for  his  life,  and  further  to  lay  forth  his 
iaoocency ;  and  especially  one  of  euunency  in 
the  city,  did  labour  much  with  him  to  that  end : 
to  wham  he  did  reply,  as  usually  to  others  in 
that  case.  That  he  had  disclmrged  his  duty 
and  conscience  already  in  the  cleario):  of  iiim- 
self,  and  to  the  king  he  had  done  no  wrong ; 
and  therefore  would  suhmit  himself  to  the  Lord, 
and  rest  satisfied  in  his  good- pleasure.  The 
■aid  party  of  note  afterwards  urji^ed  his  wife 
that  she  wi>uld  petition,  if  Iter  hu»band  had  not 
that  freedom  ;  and  withal,  as  an  argument  to 
provoke  lier  thereto,  told  her  it  might  be  a 
means  to  prevent  the  cry  'of  innocent  blood, 
v^hich  otherwise  might  be  brought  upon  them  : 
to  whom  she  gave  a  particular  account  what 
means  she  had  already  u^cd  to  that  purpose, 
and  what  success  she  hud  (acconiin*/  u»  has 
been  before  recited)  which  gave  ijim  satisfac* 
tion  in  that  matter. 

Some  Collections  and  OasmvAiiONs  of  a 
friend,  that  Wfti/requentiy  uith  hun  dur- 
ing his  Imprisonment,  till  the  time  q^'  hit 
ExecutioH, 

He  was  for  the  most  part  borne  up  in  a  sweet 
spiritual  rejoicing  frnme,  and  his  words  were 
gracious,  much  rejoicing  in  the  Lord,  and  ad- 
miring at  his  bounty  toward^  such  a  poor  worm 
as  hS  WHS,  inasmuch  as  he  was  ticcouuteU  worthy 
to  suffer  for  so  glorious  a  cause,  even  f^r  testify- 
ing to  the  J^ini^dom  of  Christ,  and  ti.e  righteous- 
ness thereof;  and  a^iainst  the  kingdom  of  this 
world,  and  the  wickedness  thereof;  and  also  in 
that  he  was  a  companion  of  tlicui  thnt  had  l>cen  so 
iised,tie  beiug  so  unlike  them ;  they  beins;  int;n  uf 
note,  and  he  a  man  of  no  name ;  they  were 
men  educated  and  of  considerable  bree<iiug, 
and  he  hardly  knew  letters ;  their  persons  had 
some  presence  and  umiablcne»»,  but  he  a  poor 
low  deformed  worm,  yea  a  flea ;  and  some- 
times he  would  speak  with  a  smiling  c<mnte- 
nance,  rejoicing;  that  he  was  in  his  trials  and 
death  made  io  like  his  precious  Uedcemer; 
first,  in  that  be  was  delivered  up  into  the  hund« 
of  men  to  be  judged  through  envy,  &c.  Se- 
condly, and  that  envy  procured  false  witnesses, 
to  lay  to  his  charge  (hings  that  he  knew  not ; 


he  bintelf,  with  many  witoessts,  Hfitrmini;, 

that  what  was  witnessed  against  iiim  was  false, 
both  as  to  the  matter  and  form  s  And  thirtlly, 
that  he  whs  tried  in  so  ^gh  a  Court,  there  liv- 
ing several  Judges  before  him,  aiid  four  of  the 
King's  Counsellors,  besides  tlie  Atiori*ey  and 
Solicitor  General,  pleading  against  him  to  take 
away  his  life ;  and  a  Jury  of  knights  ami  gen- 
tlemen all  of  the  same  spmt,  ihirsting  after  his 
blood,  and  in  thus  much,  like  to  his  preciuii:} 
lUdcemer,  according  to  tiic  word  of  propiiccy 
spoken  of  him  in  this  case,  Psul.  xxii.  1'^,  lu. 
Fourthly,  in  that  they  robbed  him  of  hts  gM-- 
ment«;  for  when  they  had  condcmne«i  iiiin, 
the  KiiigV Bench  jailors  took  uw-iy  his  cloak 
from  him.  And  hfthly,  in  thai  Im;  wiui  t6  be 
hanged  on  a  tree,  and  that  his  bo^^eU  were  to 
be  poured  forth  like  water,  and  his  h(»dy  not 
siid'ered  to  be  put  into  a  grave,  but  set  upon 
poles,  us  is  foretold  of  them.  Rev.  11. 

Tu  all  his  friends  that  cume  to  visit  him  lie 
gave  good  encouragement  to  per8e%'erance  Hud 
constancy  in  the  matters  of  Worship  and  Tes- 
timony ;  and  that  they  should  nut  fear  imurs 
fear,  nor  he  afraid,  a«>suring  them,  that  sutfer- 
ings  from  man  for  righteousness  were  not  sj 
bad  as  they  seemed  to  be. 

He  did  not  like  to  see  any  that  came  to  hiip 
to  %veep  or  be  ^ad,  he  would  »till  tell  them,  th;«t 
concerning  him  they  had  no  cause  to  mourn » 
but  rather  to  rejoice;  for  the  joy  of  the  Lotti 
was  his  s{ren<!th^  and  he  was  going  to  his  Fa* 
tlier,  even  to  God  his  e&ceeding  joy.  But  lie 
said  to  hi  ft  friends,  they  would  rather  see  cause 
to  weep  for  themselves,  for  the  world  wherein 
they  were  to  abide,  for  a  time  wpuid  be  full  ol 
defilements,  and  that  even  the  grossitess  of  Po- 
pery was  coming  up  to  try  ihem. 

The  day  before  he  sutiered,  he  had  many 
friends  came  to  see  him,  so  that  his  cliamber 
was  thronged  one  could  hardly  pass  in  it  from 
one  side  to  the  other ;  he  sp:ike  to  every  com- 
pany, and  to  most  of  them  particularly,  witii  a 
sweet  joyful  countenance,  enrouraging  them 
much  in  the  Lord,  testifying  to  them  that  the 
Lord  was  good,  and  tliat  there  was  no  bitter- 
ness in  hi*  service ;  and  said,  that  even  that 
part  which  seemed  to  be  most  bitter,  was  made 
most  sweet,  for  in  it  the  glory  of  Christ  was 
most  revealed. 

Th;;  night  before  he  suffered,  he  sat  at  sup- 
per with  some  of  hb  friends,  and  ,said  unio 
them,  '*  I  sup  with  you  to  night,  but  you  wouhi 
he  !;lAd  to  sup  with  me  to-morroW  night.'* 
And  would  often  say,  he  had  many  a  ni::ht 
been  in  more  care  to  get  bread  for  hi^  family 
the  day  following,  than  for  what  he  should  suf- 
fer the  morrow. 

That  night  he  sat  up  late  till  near  the  mid- 
dle of  the  night,  accompanied  with  several 
fri(*nds ;  his  discourse  was  very  sweet  and  pro- 
fitable, rejoicing  in  his  portion,  telling  his  friends 
that  be  should  he  taken  out  of  the  laud  of  his 
labours,  and  should  be  at  peace  and  rest  beftice 
another  nizht. 

About  three  o'clock  in  the  mominji;  he  had  a 
sharp  combat  with  the  King  of  Terrors  for 
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abdnt  an  Iwor  ahd  Ittirs  time,  boc  spake  no 
word^  oolj  had  an  inward  wrestling  tlint  put 
hhn  into  a  sweat ;  a  friend  ibat  watehed  with 
him  read  a  portion  bf  scripture  to  Him,  which 
was  the  Ifth  of  the  Hebrews,  and  therein  ilie 
Lord  disoo^red,  to  the  refreshing  of  his  soul, 
bow  that  the  way  that  he  was  to  travel  .that 
day,  had  been  travelled  through  by  the  Lord's 
Worthies  in  the  days  of  old,  and  by  foith  they 
•adoHed  bath  stonings  and  sawings  asunder, 
and  acoapted  not  of  deliverance  upon  man*s 
termst  because  they  looked  for  a  better  resor- 
rectiou ;  aftd  aflefHrards  that  friend  sought  the 
Lord.  And  then  John  James  declared  that  the 
Comforter  was  come  to  him  again,  and  had  re- 
freshed his  soul ;  and  then  ne  made  himself 
leady,  and  in  a  joyful  frame  took  his  Bible  and 
read,  Jam.  i.  19,  '*  Blessed  is  the  njan  that  en- 
dsfvth  temptation ;  for  when  he  ts  tried,  he 
aball  leoeive  the  crown  of  life,  which  God  hath 
prepared  for  them  that  love  him."  From  which 
Scnptiire  he  spake  about  half  an  hour,  and  did 
chiefly  make  mrth  the  blessed  estate  of  those 
that  endured  torment  for  righteousneu  sake, 
and  how  the  Lord  had  given  thiit  choice  bless- 
ing only  to  hb  choicest  children  in  all  aaes ; 
aim  that  it  was  no  mercy  to  be  tried,  if  we 
Yielded  to  the  temptation ;  for  when  he  is  tried, 
oe  shewed  tl>e  Lord  took  great  pleasure  in 
those  servants  that  bore  their  trials,  and  came 
forth  like  gold :  be  instanced  Job,  and  the  holy 
prophets  mm)  martyrs,  and  our  dear  Lord  Jesus, 
wlm  was  a  tried  stone ;  declaring.  That  it  was 
«  way  wherein  men  were  greatly  manifested  to 
be  heifB  of  the  prepared  glory,  and  that  where- 
in men  did  as  much  manifest  their  love  to  Ood 
as  men  could  be  capable  to  do ;  yea,  it  was 
the  way  that  our  Lord  took  to  hold  out  his 
love  to  mankind :  And  then  shewed  with  great 
joy  of  heart,  that  he  was  going  to  follow  his 
dear  Lord  through  Gol^oiha,  and  to  manifest 
his  love  to  his  Rmleemer  by  sliedding  his  heart's 
blood  for  him,  and  parsing  that  way  to  the  pre* 
pared  glory,  yea,  to  receive  the  crown  of  gior/ 
prepared  for  the  Beloved  Ones.  And  when  he 
liad  ended  his  discourse,  he  kneeled  down  and 
prayed,  and  praised  the  Lord,  and  was  much 
enlaiged,  to  the  comfort  and  edification  of  the 
friends  that  were  with  him.  After  that,  he  dis- 
couiaed  with  much  joy  and  sweetness,  and 
aaid,  That  the  Lord  had  granted  him  the  de- 
tire  of  hb  heart ;  for  he  had  desired  and  soo^ht 
the  Lord  that  he  might  be  so  far  from  being 
afraid  of  any  amusement,  that  he  might  endure 
the  shame  with  joy  when  it  came,  and  even 
long  for  the  coming  of  the  sledge ;  and  he  said  j 
he  did  Uess  the  Lord  it  was  so  with  him,  for  he 
did  much  lone  for  it  before  it  came. 

A  little  before  hb  going  forth,  seeing  some 
of  hb  friends  come  in  who  had  particularly  de- 
aired  to  accompany  him  to  the  place  of  Execu- 
cioo,  laid,  *'  Hisre  comes  my  bride-men,**  em- 
bracing them  with  much  Joy.  But,  said  he, 
*f  Most  not  the  aaeriHoe  be  boond  T  one  an- 
•wered,  "  Yea,  it  most  be  boond  with  cords  i" 
be  njoieing,  said,  so  he  had  heard. 

Soon  after  the  Keeper  caoie  into  the  room, 
TOt.  ▼!• 


and  calling  him  down  to  deliver  him  ^to  tb« 
Sheriff,  he  told  him  he  was  a  welcome  messeiH 
ger,  he  bad  waited  long  for  him ;  and  so  he 
came  with  joy  after  the  Keeper  from  his  pham*- 
ber  into  the  Press- Yard,  where  hearing  the 
noise  of  the  mnltitude  without,  said  to  a  friend 
**  There  would  be  by  and  by  as  many  Hallelojabs, 
as  shoutings  of  the  people  without ;''  and  there 
they  bound  him  about  tlie  back  with  a  new 
cord,  and  so  had  him  into  the  street  like  a 
sheep  to  the  slaughter ;  with  a  sweet  smiling 
ooontenance  lie  came  into  the  street,  where 
he  was  a  gazing-stock  unto  the  multitude, 
and  so  beine  placed  upon  the  sled,  drawn  by 
a  team  of  horses,  attended  by  the  Sheriff^ 
men  and  a  company  of  font-soldiers,,  was 
drawn  along  to  Tyborn ;  the  way  out  of  the 
town  being  very  foul,  be  was  drawn  through 
very  much  water  and  dirt,  b^des  the  very 
much  slapping  of  the  horses  that  went  besides 
him,  yet  for  all  thb  he  was  bom  up  with  much 
joy  and  cheerfulness,  not  at  all  dbmayed  o^ 
terrified. 

Being  come  to  the  place  of  Execution,  he 
asked  Mr.  Sterling  the  Sberiflf,  whether  he 
might  not  have  the  liberty  to  speak  to  the  peo* 
pie.  He  told  him  he  might,  )f  hi  would  not 
speak  seditiously,  (or  words  to  that  purpose.) 
1  hen  John  James  addressed  himself  to  speak  as 
foUoweth : 

I%e  hut  Spsech  and  Prater  of  Job  v  James 
at  Tyburn,  immediately  before  his  Erecu* 
tion,  November  26, 1661. 

First  of  all,  that  which  I  have  to  say  befora- 
I  go  out  of  this  world,  is,  to  remove  that  which 
barb  been  thrown  upon  me  by  way  of  aspersion 
as  if  I  were  a  Jesuit.*  Here  at  thb  plaoa 
nt  thb  time  are  some  that  knew  me  from 
my  childhood,  and  can  clear  me  in  this  particu* 
lar  and  therefore  I  shall  only  say  thb  to  it| 
That  I  am  an  Englbhman,  never  was  out  of  the 
nation  in  all  my  life;  never  had  any  knowledge 
of  any  other  tongue  but  the  English  .tongue, 
therefore  altogeth^  incapable  of  snCh  work 
and  employment  as  Jesuits  are  usually  put 
upon,  they  being  commonly  men  of  great  parts 
and  learning,  which  I  am  not.  I  shall  only 
speak  this  in  respect  of  my  parentage  and  edu- 
cation, I  came  of  a  very  mean  famuy ;  I  ma^ 
tnily  say,  as  once  Gideon  did,  '  My  fomily  » 
the  least  in  alF  Manasseh,  and  I  am  the  least 
in  all  the  family :'  And  in  truth  I  may  justly 
say,  my  fiunily,  the  family  that  I  came  of,  it  was 
a  very  mean  himily,  the  meanest  amongst  all  fa- 
milies of  the  peupm  of  the  Lord  at  that  day,  as  I 
knew  of;  and  for  my  parents,  they  were  people 
fearing  God,  those  that  durst  not  for  their  lives, 
I  say,  they  were  those  that  durst  not  for  their 
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*  **  This  Vindication  was  occasioned  by  the 
coming  of  a  Courtier,  (and,  as  some  said 
one  of  the  bed-chamb^)  two  or  three  nights 
before  he  aoflered,  to  know  if  he  was  not  a  Je- 
suit, and  if  he  had  not  been  beyond  the  teas,*^ 
Orig.  Edit. 
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lives  8(aiu  thei^  coosoiencea  in  re^ct  of  ido-  | 
Utry  and  .superstition  that  was  up  at  that  da.y. 

I  &haU  not  oeed  ro  speak  niiy  more  to  tbat,  I 
cao^e  oot  here  to  boast  of  my  parentage;  I  de- 
olare  I  caqie  of  a  mean  family,  only  ni^,  parents 
^ifere  people  fearini^God,  and  did  to  their  ut0909t» 
endeavour  v^l^at  they  could  to  bring  me  up  in 
t}ie nurture  ajid  adinonition  of  the  Lord;  and  I 
hope  my  father  at  his  death  bad  not  ought  to  be 
clmrgi^d  with  hy  way  of  blame :  and  my  mother 
is  yet  alive  and  attained  to  a  good  old  age,  aad 
TtcuU  so  sl)«  is.  But  1  shall  not  trouble  you 
more  about  this  matter,  for  I  only  speak  tliis,  to. 
take  off  that  which  was  cast  upon  me,  wherein 
I  judgied  the  name  of  God  would  have  suffered 
had  I  not  cleared  myself. 

3.  The  second  thing  that  I  shall  say,  is,  what 
X  am  in  pty  principles,  what  I  am  in  respect  of 
my  religion  and  judgment,  and  I  shs^U  be  brief 
i|8  to  tkaiu  I  do  own  the  title  of  a  Baptizied 
Reliever,  I  do  own  the  Ordinances  uud  Ap- 
pointments of  Jesus  Christ,  I  do  own  all  the 
principles  in  Heb.  6.  1.  2.  about  the  doctrine 
of  Faith  towards  God,  and  repentance  from 
dead  works,  the  doctrine  of  Baptisms  and  laying 
on  of  bands,  the  Resurrection  bf  the  dead,  and 
Eternal  Judgment.  These  are  the  principles 
that  I  desire  tp  own,  and  have  in  some  weak 
measure  been  found  walking  in :  I  do  not  only 
own  the  principles  and  doctrines,  declared  in 
the  sixth  of  the  Hebrews,  but  1  do  own  the 
Commandments  of  God,  the  Ten  Command* 
ments  as  they  are  expressed,  in  the  SOth  of 
Exodus.  I  do  here,  as  before  the  Lord,  testify 
I  durst  not,  I  durst  not  willingly  break  the  least 
of  those  Command  meats  to  save  my  life;  I 
do  declare  that  the  nitber,  because  I  would 
iafibrm  persons  tliat  I  do  own  the  Lord's  holy 
Sabbath,  the  seventh  day  of  the  week  to  be  the 
Lord'e  Sabbath ;  you  know  the  Commandment 
'•Remember  that  thou  keep  holy  the  seventh 
4ay.'  *  I  shall  forbear  to  speak  any  more  to 
that. 

Again,  farther,  in  respect  of  my  principle 
(as  that  for  whicli  I  judge  I  am  here  this  day 
to  suffer)  That  I  do  own  the  kingdom  of  our 
Lord  Jesus  Christ,  (to  wit)  the  visible  kinsdom 
of  Jesus  Christ  here  on  earth,  and  I  do  desire 
to  declare  it  humbly  and  in  the  fear  of  the 
Lord,  That  Jesus  Christ  the  Son  of  God  is  king 
of  all  the  nations  in  the  world,  according  to 
that  in  Rev.  11.  15.  upon  the  sounding  of  the 
seventh  trumpet  there  was  a  great  voice  in 
Heaven,  <<  The  kingdoms  of  this  world  are  be- 
come the  kingdoms  of  our  Lord,  and  of  his 
Christ ;  and  he  shall  reign  for  ever  and  ever.'' 
There  needs  no  more  to  be  said,  though  many 
more  Scriptures  might  he  brought  to  prove  that 
it  is  so.  It  cannot  be  a  spiritual  kingdom,  the 
text  cannot  be  allegorioal ;  for  the  text  saith 
expressly,  (The  Kingdoms  of  this  world,  &c.)  I 
•hall  endeavour  not  to  tire  you  with  many 
words :  I  do  not  come  here  (the  Lord  knows) 
to  sow  sedition,  I  have  it  not  upon  my  lieart,  it 
hath  not  been  my  practice,  though  this  be  the 
pretended  Clause  of  bringing  me  hither ;  but 
tlie  Lord  knows,  before  whom  I  staud^  and 


with  whom  I  shall  shortly  be^  that  wkfttfv«rl 
am  accused  of,  as.  to  matter  of  faat,  I  anpi  free 
from  it ;  I  desire- you  may  hear  it^aod  take  oo* 
tice  of  it,  the  things  charged  upon  o»9  are  no* 
toriously  false,  I  speak  it  as  my  la^  words,  the 
t«ord  that  knows  all  beans,  uad  on«  day  aull 
call  all  men  to  an  account^  knows  i apeak  triie^ 
boih  in  respect  of  tlie  manoer  uf  (lie  ihiog 
charged  upon  me,  and  in.  respect  of  tkft.  m9$h 
ter,   notwithstanding    that   several    witneaaca 
took    the  boldness  to  swear  it  in   court.    I 
do    in  the  foar   of  t^o   Lord   also-  tell  yo«^ 
thut  I  bless  tJie  Lord  I,  have,  not  the  Isaac 
bard  thought  of  them  that  sn  ore  agaiAst  nie»'  I 
liave  not  the  least  hand  thought  upf)»  that  ao 
count,  nor  the  least   rising  of  fif>int  agaiost 
either  Judge,  Jury,  or  Witnesses,  oi>  aay  otbat 
the  Lonl  knows  it„  but  have  sought   their  par* 
don  upon  my  bended  knees,  aiid  1  bppe  fiir* 
ther  Shalt  do  it,  if  God  permit.     I  have  one 
word  to  say  to  the  people  of  God,  and  Uiat  it 
this ;  I  wiiuld  entreat  you  not  to  think  ever  the 
worse   of  the  wajfs  of  God,  because  you  see 
such  a  p£«or  worm  as  I  brought  hither  to  soffisr 
upon  that  account,  let  not  the  asseaabling  of 
yourselves  together  be  any  w^y  a  burden  to 
you  ;  know  that  wprd,  **  Forsake  not  the  as* 
sembling  of  your  selves  together,  as  the  manner 
of  some  is,  hut  be  instr acting  one  another  so 
much  the  more  as  you  see  theday  approaohing^" 
Heb.  10.  25.  and  let  not  any  of  the  ways  of 
God,  any  of  the  ordinances  of  God,  any  of  the 
comra;indmentsof  God,-  be  ever  tha*  worse  in 
your  eyes,  because  a  poor  worm  that  has  p«o^ 
fcssed  tlieni,  and  has  in  somi»  poor'^nneasure 
tasted  in  tliem  of  the  love  of  God, ,  is  brought 
hither,  do  not  think  the  words  and.  command-^ 
ments  of  God  are  the  worse  for  that ;  and  I 
would  iotreat  you  that  you  would  stick  close 
to  them  whatever  dispensation  may  be  at  the 
door,  which  no  man  here  knows  one  or  other  s 
but  I  sny,  whatever  the  ways  aud  dispensatiooa 
of  God  may  be,  tliough  you  may  expect  to  suf- 
fer more  and  more,  yet  know:  that  was  the  way 
that  our  Lord  did  go,  the  captain  of  our  salve* 
tion  was  made  perfect  through  tuffe rings ;  and 
tlie  Apostles  and  holy  christians  uf  old  counted 
it  great  joy,  they  accounted  it  great  joy  to  be 
tilling  up  the  measure  of  Chrisi*s  sufferings  that 
are  behind.'  And  now  my  dear  friends,  fos 
Jews  Chcist*s  soke  be  exhorted  in  tha  fear  ol 
God,  not  only  to  stick  to  those  ordinapces  and 
commandments  of  God,  wherein  you'nre  ttk* 
lightened,  but  take  that  good  word  of  God,  in 
1  Chron«  2i3. 8.  it  was  David's  advice  to  Solo<i 
mon,  the  words  are, '  Solomon  my  son,  kecffe 
and  seek  for  all,  6tc.*  do  not  content  yourseivea 
with  what  you  do  already  know^  but  eudeavnur 
in  the  fear  of  the  Lord  to  be  seeking  after,  more. 
I  would  further  charire  every  one  ef  the  pfo<* 
pie  of  the  Lord,  to  have  a  care  of  defiling  thenM 
selves  with  any  idolatry,  witli  any  saspentitiom 
by  treading  in  by-paths  t^at  may  not  suit  the 
mind  of  Uod,  however  it  may'  be  accepted 
in  the  land. 

* 

I   shall  not  trouble  you  with  much   morty 
only  a  word  to  tbusa  that  have  not  yet  an  in« 
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teriK  in  Jesus  Ctirisl,  that  cannot  call  God 
hsStm^  i  beseech  sach  le  ooDtider,  it  may  be 
tiuit  Ood  hath  a  mind  by  the  words  of  a  dying 
muk  €o  do  their  ftouls  good,  and  I  would  add 
a  wofd ;  I  beseech  you  consider,  though  you 
ttay  not  go  the  same  way  I  go,  you  do  not 
know  how  aooti  Ood  may  call  for  you  by  death, 
•and  therefore  I  speak  to  them  tlmt  are  young 
ones,  ill  the  first  place, '  That  they  remember 
their  Creator  in  the  days  of  their  yuath,  before 
the  evil  day  is  come,'  and  the  days  wherein  they 
themselves  shall  say, '  they  hnve  no  pleasure 
tn  tliem.'  And  to  those  that  are  ancient,  that 
ha^e  spent  the  greatest  part  of  their  time  here, 
in  sporting  in  their  own  lusts,  I  would  only  say 
thia  to  them,  There  is  yet  a  day  of  Grace,  •  To 
•dair  if  you  f^  ill  hear  his  voice.'  Jesus  Christ  b 
heltl  forth  in  the  Gospel  freely,  He  holds  forth 
his  blood  freely;  for  the  worst  of  sinn?rs  are 
not  too  uldy  nor  too  wicked,  nor  too  great,  they 
«re  not  too  unclean  for  Jesus  Christ  to  pity  ; 
and  therefore  friends,  consider  in  the  fear  of 
the  Lord  whereabouts  you  are,  and  how  the 
case  smnds  with  your  poor  souls.  I  hove  said 
what  1  hnve  to  say,  ouly  I  would  desire  that 
I  might  have  liberty  to  wait  npon  God,  to  com- 
mit  my  soul  and  the  coiicemroents  of  each 
other  to,  the  Lord  in  iirayerv 

Then  he  addressed  himself  to  the  Lord  in 
prayer,  <is  ibUoweth: 

hU  Prayer, 

**  Glorious  and  holy  majesty,  in  wliose  eyes  all 
the  nations  of  the  world  are  but  as  the  drop  of  a 
bocketi  or  as  the  small  dust  of  the  halunce; 
and  liieHibre  O  Lord,  this  mighty  concourse  of 
people  art  nothing  iu  thy  sight.  Thy  eyes  are 
open  to  thewa^s  of  thy  people,  and  thy  ears  are 
open  to  their  cries,  and  thou  wilt  one  day  ihew 
thyself  strong  iu  the  behalf  of  them  that  fear  thee, 
nhose  hearts  are  upright  towards  tliee.  Sweet 
Father !  blessed  be  thy  holy  and  dear  name, 
that  such  a  poor  worm  a$  is  before  thee  can 
tall  ihce  Father,  that  such  a  poor  worm  before 
thee  can  come  and  take  hold  of  thee  through 
thy  dear  Son.  O  Lord,  O  Lord,  what  am  I, 
or  what  was  my  father*s  hoase,  that  thou  hast 
brought  me  hitherto  ?  and,  ah  Lord,  this  has 
been  but  a  small  thidi>;  in  tliine  eves,  hut  thou 
hast  spoken  thy  servants  welfare  tor  a  wiiile  to 
come,  even  to  ail  eternity.  Dear  Lord,  in  the 
audience  of  this  people/thy  poor  worm  cannot 
but  bless  thee  that  ever  thou  did&t  c;UI  hini, 
and  ever  became  acquainted  with  his  »oul,  that 
ever  thou  wert  pleased  to  engage  hi»  soul  to 
walk  before  thee  in  thine  owu  paths;  and, 
blessed  be  thy  huiy  name,  thy  paths  do  not 
seem  in  the  eyes  of  thy  servants' to  be  ever 
the  worse  because  of  this  thidg,  but  thme 
can  bless  thee,  thme  can  rcjuid^  before  thee, 
thine  can  say»  biess  the  Lord,  O  my  soul, 
all  that  is  within  me  bless  his  hbly  name.  And 
blessed  be  tliy  holy  name  that  thou  hast  been 
pleased  to  keep  the  soul  of  thy  poor  servant 
biilierto ;  and  biess»ed  be  the  Lord,  that  though 
thy  poor  servant  doth  buffer  lu  the  account  of 
the  greatest  part  of  this  people  as  an  evil-doer, 


yet  it  is  not  so;  yea,  blessed  be  thy  name,  thy 
poor  worm  can  approve  his  heart  to  thee  now 
at  the  very  giving  up  of  die  ghost,  that  he  !s  ^ 
not  guilty,  that  ne  is  not  guilty  in  respect  of 
the  things  that  have  been  by  ungodly  men  wit- 
nessed  agaftisthim:  sweet  and  dear  Father, 
thy  poor  worm  can  now  lift  xjip  his  face  with 
mtich  boldness  to  thee,  and  is  assured  that  he 
whom  man  hath  judged,  God  hath  justified :  and 
now  fortby  dear  name  sake  give  thy  poor  wonti' 
leave,  in  integrity  and  godly  simplicity  to  beg 
one  reooestat  thy  hands  for  the  poor  witnesses; 
O  Lord  for  the  very  thing  thdt  they  have  done, 
O  that  thou  wduldst  pardon  them,  O  that  thou 
wouldest  pardon  them,  O  that  thou  wouldest 
shew  them  as  much  grace  as  thou  hast  done  to 
thy  poor  worm :  and  that  thou  wouldest  please, 
that  as  they  have  done  their  uttnost  to  wa^ 
their  hands  in  the  blood  of  thy  ser\'ant,  let  their 
feonls  be  vrashed  thoroughly  \n  the  blood  6f 
Jesus  Christ ;  for  thy  tender  mercies  iiake  be 
pleased  to  deal  graciously  with  every  00^,  if  it 
be  thy  blessed  will,  that  have  had  a  hand 
against  thy  servant,  from  the  least  to  the 
greatest,  from  the  first  to  the  last.  And  Fa- 
ther, O  that  thou  wouldest  be  pleased  to  look 
upon  the  poor  executioner,  which  is  to  .destroy 
tiiy  servant  and  take  him  out  of  the  world ;  0 
Lord,  thou  knowest  the  soul  of  thy  savant  has 
not  the  least  rising  against  hitn';  that  thou 
wouldest  be  pleased,  if  it  may  stand  with  thy 
glory,  and  if  he  be  within  the  line  of  the  cove- 
nant of  grace,  that  thou  wouldest  wash  his  soul 
in  the  blood  of  Jesus  Christ.  O  how  eminently 
didst  thou  please  in  times  past  to  work  upon 
some  of  those  that  were  the  executioners  of  thy 
people  in  the  Marian  days,  &c.  this  work  is  not 
too  hard  for  thee,  thou  canst  work  upon  him, 
thou  canst  make  him  as  chosen  a  vessel  of  th^ 
elory  as  ever  was  in  the  world ;  O  Lord,  if  it 
he  thy  will,  that  thou  wouldest  do  it,  if  it  be 
thy  will,  O  that  thou  wouldest  do  it.  And  for 
thy  dear  name's  sake  remember  all  thy  people 
in  this  land  ;  Lord  remember  all  thy  people  in 
Scotland,  and  in  Ireland,  and  all  thy  people  up 
and  down  the  countries ;  O  Lord,  thou  hast  a 
remnant  that  fear  thy  name,  thou  hast  a  rem- 
nant that  fear  thy  name  in  truth,  good  I/>rd 
keep  their  hearts  close  to  thee,  fit  them  for  any 
trial,  for  any  hard  dispensation  that  may  be 
coming  upon  them.  Sweet  and  dear  Father, 
cement  thy  people,  let  thy  people's  hearts  be 
one;  Lord',  remove  those  controversies.  Lord 
close  up  all  those  divisions,  I/)rd  grant  ther.e 
may  be  oo4nore  rending  among  tliy  people;  O 
Lord,  what  differences  there*  may  be  among 
thy  people  in  respect  of  some  circumstances  in 
matter*  of  religion,  I  beseech  thee  for  Jesus 
Christ  his  sake  that  thou  wooldst  be  pleased  to 
knit  their  souls  as  one,  O  Lord,  knit  their  soult 
as  one,  that  there  may  be  more  love,  and  more 
peacr,  and  more  unity,  and  more  universal 
agn  ement  among  thy  own  people.  And  sweet 
Lord,  re  I  ember  our  dear  king,  our  right- 
eous Redeemer;  O  that  thou  wouldest  be 
pleased  according  to  thy  «rord,  to  |^ve  him 
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the  heathen  for  bis  inheritance,  and  the  ut-> 
most  parts  of  the  eurth   for  hit  possession ; 
and  let  his  dominions  be  from   sea  to  sea, 
and  from  river  to  nver ;  and  let  those  that 
dwell  in  Sion  rejoice  before  tiira,    and  let  his 
enemies  be  brought  under  the  soles  of  his  feec; 
and  set  him,   precious  Father,  upon  thy  holy 
hill  of  Sion,  and  hasten  thy  work  in  order  to 
his  exaltation  ;   cot  it  short  in  righteousness, 
/or  a  short  worli  thou  hasi  said  thou  wilt  make 
upon  the  earth.    And  be  thou  pleased  for  thy 
name  sake    to  think  upon  this  concourse  of 
people  that   are  come  to  this  place  this  day, 
and  be  thou  pleased  to  set  home  to  their  sools 
with  much  power,  what  hath  been  spoken  and 
delivered  by  a  poor  weak  instrument ;  let  no 
soul  come  hither  this  day  in  vain,  but  let  it  be 
a  day   wherein   thy  own  people  may  get  much 
strength  to  serve   thee  m  any  farther  work 
they  may  be  called  to ;  and  let  it  be  a  day 
wherein  those  that  have  not  jrct  the  know- 
ledge of  thee,  those  that  are  enemies,  those 
that  are  aliens  to  the  commonwealth  of  Israel, 
and  strangers  to  the  covenant  of  promise, 
let  it  be  a  day  wherein  their  souls  may  come 
acquainted  with  thee ;  let  it  be  a  day  of  exer- 
cising much  power  and  much  favour,  and  much 
grace  to  the  soub  of  those  that  shidl  be  lookers 
on,    that  shall  be  spectators  upon   thy  poor 
worm    this    dav.     And  now,    sweet  majesty, 
for  thy  name  saae  think  upon  thy  poor  worm ; 
thou  knowest,  thou  knowest  O  L(»rd,  how  it  is 
with  him,  upon  what  account  he  is  brought 
hither,   the  Lord  knows  it  is  not  so  :  Fatlier, 
wilt  thou  be  pleased  from  some  eminent  token 
from  thyself  to  clear  op  the  innucency  of  thy 
servant,  in  respect  of  the    lhu\^%  charfred  upon 
liim ;    and  keep  now  the  soul  of  thy  servant 
upr^ht    with  thee  this  little  moment  that  he 
has  to  live  in  this  world.    And  dear  Fatlier,  O 
give  thy  poor  worm  strength  enoufth   to  en- 
counter with  the  kine  of  Terrors  ;  bles^ied  be 
God    that  thou  hast  been  so  kind  to  thy  poor 
worm  all  the  way  from  Newgate  hither ;  and 
sweeten  to  his  soul   all  that  thy  poor  creature 
has  been  tasting  of,  and  what    thy  poor  one  is 
entering  into ;    let   him  know  what    It  is  to 
enjoy  those  mansions  that  our  sweet  Lord  weitt 
to  prepare ;    and  indeed  and  in  truth  let  thy 
poor  worm  know  what  it  is  to  be  a  child,  what 
It  is  to  be  an  heir,    what  it  is  to  be  a  co-heir 
with  Jesus  Christ :  O  that  thou  wouldest  please 
to  give  some  sweet  taste  of  thy  holy  spirit  to 
thy  poor  worm,  whereby    his   soul,   whilst  in 
this  world,  whilst  in  this  plnce,  might  he  well 
satisfied,  and  more  strongly  assured  than  ever, 
that  he  is  coming  to  thte :    blessed  be  God, 
blessed  be  God,  thy  poor  worm  knows  he  is 
thine,  thy  poor^worm  knows  he  is  thine.     And 
now  dear  and  tender  Father,   thhik  upon   thy 
poor  worm,  think  upon  the  trial  that  at  present 
is  upon  him  ;    and  as  trials  and  tribulations 
abound  for  Christ,  so  let  all  grace  and  consola- 
tion abound  by  Christ :  and  dear  God,  in  the 
very  passage    he  then  pleased  to  sweeten  to 
my  soul  the  very  passage ;  let  not  the  instru- 
ments of  cruelty  that  are  provided  to  dettroj 


thy  poor  wonn  any  way  scare  hira,  bat  let 
there  be  such  an  open  door  into  the  glory  thou 
hast  provided  for  thy  poor  creature,  that  tbj 
poor  one  may  know  it  all  the  time  his  body  10 
ra  the  hands  of  men ;  and  make  the  passage 
very  easy  and  let  thy  poor  servant  see  by 
faith  an  innumerable  company  of  angels  as- 
cending and  descending  to  convey  my  soul 
into  Abraham's  bosom ;  Father,  let  thy  servant 
see  that  theie  are  a»  many  angeb  ready  to 
attend  and  receive  the  soul  of  thy  servant  as 
people  here  to  look  opon  him.  And  now 
sweet  Father,  for  thy  dear  name  sake  hear 
what  has  been  spoken  here,  hear  what  has  been 
spoken  by  thy  poor  worm,  and  be  thon  pleased 
to  be  far  more  gracious  than  what  thv  poor 
creature  is  able  to  beg  of  thee  ;  and  all  upon 
the  account  of  thy  dear  Son,  the  Savkwr  and 
Redeemer  of  thy  poor  worm,  to  whom  he  it 
coming  Vi  live  with  to  all  eternity  {  to  whom  be 
i;lwry  and  praise,  power,  dominion,  and  the 
kingdom,  this  day  and  for  evermore." 

After  this  he  said  he  could  not  speak  more, 
being  very  much  tired,  and  his  bodv  brought 
very  low.  The  hangman  said  '  The  Lord 
receive  your  soul.'  He  replied,  *  I  tliank  you.* 
Then  another  said, '  This  is  a  happy'day.'  He 
said,  <  I  bless  the  Lord  it  is  so.'  The  other 
said,  '  The  Lord  make  your  passage  easy.' 
Ue  said,  *  I  trust  he  will  so/  One  asked  if 
lie  had  any  thing  to  say  to  the  sheriff?'  He  said 
*  No,  but  only  thank  him  for  his  civility.' 
1*hen  the  hangman  having  prepared  him  for 
his  deuth,  drew  away  the  cart,  John  James  saiU 
aloud,  lifting  up  his  hands,  *  Father  into  thj 
liands  1  commit  my  spirit/  and  so  finished  hit 
course. 

The  sheriff  and  hangman  were  so  civil  to  hnn 
in  his  eX'  cution,  as  to  suffer  him  to  be  dead 
bef<ire  he  was  cut  do^u ;  the  bangman  taking 
out  his  heart,  and  buruiQg  his  members  and 
ill  trails,  returned  his  head  and  quaners  back 
to  Newgatf,  put  in  a  basket  in  4  cart,  and 
from  thence  wt  re  disposed  by  the  king,  (vii.) 
his  quarters  to  tlie  gates  of  the  city,  and  bit 
head  first  upon  the  bridge,  but  afterwards^ 
by  appointment,  taken  down  thvtice,  and  put 
u^'Oii  a  pole  in  White-Chaoel,  over  against  the 
passage  to  the  meeiini; -plnce,  wfaese  he  and 
hi«  company  i%ere  appn  hend*  d  * 

*  The  foilov*  ing  pas*>ages  of  **  An  Historical 
Account  of  all  the  Trials  and  Attainders  of 
High  Treason  from  the  beginning  of  the  Reign 
of  king  Chailes  the  First,  &c.*'  throw  some 
light  on  this  Case  of  John  Jarne^  :  "  The  ex- 
cess of  mercy  shewn  by  king  Charles  9,  at  his 
Restoration,  was  a  pcreat  encoorugeroent  to  that 
immense  multitude  of  hardened  rebels  ihd 
nation  swarmed  with,  to  proceed  in  their  vile 
practices.  The  first  that  broke  out,  «»ere  a 
pack  of  wild  enthusiasts,  so  besotted  with  their 
oetlish  notions,  that  they  conceived  a  handftd 
of  them  sufficient  to  overwhelm  and  embroil 
the  whole  nation.  These  were  the  MiHcnaries, 
or  Fifth^Monarcfay  Men,  who^  iiotwithimdiif 
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W£  shall  here  give  too  the  Arraignment 
«ad  Trial  of  tiiose  bloody  fanatics,  who  brake 
4brtb  into  open  rebellion  on  January  the  6tfa 
and  9th  last  (we  cannot  forget  the  time,  for  the 
one  was  the  day  when  the  Hegicidcs  at  West- 

the  prime  heads  of  them,  as  colonel  Overtoo, 
cornet  Day,  major  Allen,  Courtney,  &c.  had 
been  before  seized  upon  suspicion,  still  per- 
sisted in  their  wicked  designs,  which  they  ac- 
cempted  to  pot  in  execution  in  January  1661, 
as  follows. 

**  On  Sunday,  January  6,  166 ly  these  roon- 
aiers  assembled  at  their  Mcecing*houM  in  Cole- 
xnan-street,  where  they  armed  themselves,  and 
aallving  thence,  came  to  St.  Paul's  in  the 
<fnsK  of  the  evening,  and  there,  after  ordering 
their  small  party,  placed  sentinels,  one  ol 
whom  killed  a  person  accidentally  passing  by, 
because  he  said  be  was  for  Giod  and  king 
Charles,  when  challenged  by  him.  This  giving 
the  alarm,  and  some  parties  of  Trained-Bands 
charging  titero,  and  being  repulsed,  they 
inarched  to  Biabopsgate,  thence  to  Cripplegate 
and  Aldersgate,  wMre  going  out,  in  spite  of 
the  constables  and  watch,  they  declared  for 
kingJesos.  Proceeding  to  Beech-lane,  they 
killed  an  head  borough,  who  would  have  op- 
posed  them.  It  was  observed,  that  all  they 
shot,  though  never  so  slightly  wounded,  dyed. 
Then  they  hasted  away  to  Cane  Wood,  where 
cliey  lurked,  resolved  to  make  another  effort 
upon  the  city,  but  were  drove  thence,  and 
routed  by  a  party  of  horse  and  foot,  sent  for 
that  purpose,  about  90  being  taken,  and 
brought  before  general  Monk,  who  committed 
them  to  the  Gate-house. 

**  Nevertheless,  the  others,  who  had  escaped 
out  of  the  wood,  returned  to  London,  not 
doubtingof  success  in  their  enterpnie;  Venner, 
a  wine-cuoper  by  trade,  and  their  heiiid,  affirm- 
ing, '  he  was  assured,  that  no  weapons  em- 

*  ployed  again»t  them,  would  prosper,  nor  a 
'  hair  of  their  heads  be  touched ;'  which  trieir 
coniinf  off  at  first  so  well,  made  them  willing 
to  believe.  The»e  fellows  had  taken  the  op- 
portunity of  tlie  king's  being  gone  to  Purts- 
ddouth,  having  before  made  a  disposition  for 
drawing  to  them  of  other  desperate  rebels,  by 
publishing  a  Declaration,  called,  '  A  Door  of 

*  Hope  openeil,'  full  of  abominable  slanders 
against  the  whole  royal  family. 

*4  On  Wednesday  morning,  January  9^  after 
the  watches  and  goahls  were  dismissed,  they 
rea^somed  their  first  eoterpriie.  Their  first 
apptaraooewasin  Tfarodpaedie  itwet,  where 


minster  passed  their  Ordinance  for  the  Trial  of 
our  glorious  sovereign  king  Charles  tlie  1st; 
the  other  was  the  day  whvn  tliey  proclairoed 
their  High  Court  of  Justice  for.  that  mottotrous 
Trial,)  which  without  troubling  you  with  their 

they  alarmed  the  Trained«Bands  upon  duty 
that  day,  and  drove  back  a  party  sent  after 
them,  to  their  main  guard,  whicli  then  march- 
ing in  a  body  towards  them,  the  Fifth  Monai^ 
chists  retired  into  Bi&hopgaie-street,  where 
sonie  of  them  took  into  an  alolK>use,  known 
by  the  sign  of  the  Helmet,  where  after  a  sharp 
dupute,  two  were  killed,  and  as  many  takeo, 
the  same  number  of  the  Trained  Bands  being 
killed  and  wounded.  The  next  sigbt  of  them, 
(for  they  vanished,  and  appeared  again  on  a 
sudden)  was  at  College-Hill,  which  way  they 
went  up  into  Cheapside,  and  so  into  Wood- 
street,  Venner  leading  them,  with  a  morrion  on 
his  head,  and  a  halbert  in  his  hand.  Here  was 
the  main  and  hottest  action,  for  they  fought 
stoutly  with  the  Trained- Bands,  and  received 
a  charge  from  the  life-goards,  whom  thev 
obliged  to  give  way,  until  being  over-powered, 
and  Venner  knocked  down,  and  wounded 
with  shut,  Tufoey  and  Crag,  two  others  of  theur 
chief  teachers,  being  killed  by  him,  they  be^n 
to  give  ground,  and  so<*n  after  dispersed,  flyiog 
out-right,  and  taking  several  wa^s.  The  great- 
est part  of  them  went  down  Wood-street  to 
Cripplegate,  firing  in  the  rear  at  the  vellow 
Traioed^Bands,  then  in  close  porsoit  of  thera. 
Ten  of  them  took  into  the  Blue-Anchor  ale* 
house,  near  the  Postern,  which  hoqse  tbev 
maintained  until  lieutenant-colonel  Cox,  with 
his  company,  secured  all  the  avenues  to  it.  In 
the  mean  time,  some  of  the  aforesaid  yellow- 
I  Trained- Bands  got  upon  the  tiles  of  the  next 
house,  which  they  threw  off,  and  fired  in  upon 
the  rebels,  who  were  in  the  upper  room,  and 
even  then  reiused  quarter.  At  tlie  same  time 
another  file  of  musketeers  g')t  up  the  stairs, 
and  having  shot  down  the  d»or,  entered  upon 
them.  Six  of  them  were  killed  before,  another 
wounded,  undone  refusing  quarter,  was  knocked 
down,  and  afterwards  shot.  Tlie  others  being ' 
asked  why  they  had  not  begged  quarter  before, 
answered,  they  durst  not,  for  fear  their  own 
fellows  should  shoot  them.  Such  was  their  reso- 
lutioa,  or  enthusiastic  madness. 

*'  The  whole  number  in  this  last  attempt,  does 
not  appear  to  have  been  above  60  persons, 
though  not  above  40  were  ever  seen  loeethcr  ; 
yet  so  great  was  their  confidence  in  the  pre- 
tended nrelatioiii' of  their  tcachcfs  that  al- 
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repeated  impertinencies   and    contracfictionsj 
which  longer  narrati?e9  are  too  often  full  of, 
.was  briefly  thas: 
'    Oo   HuHiaday,  January  17,  twenty  of  the 

luding  to  the  i»i«tory  of  Gideon  in  haly  writ, 
they  questioned  not,  with  that  small  remnant 
that  could  lap,  to  subdue  and  conquer  all  the 
rest,  designing  to  allow  none  bat  such  Quakers 
as  agreed  with  them  in  their  millenary  notions, 
as  nearest  to  their  sort  of  enthusiasm,  the 
hooodr  of  partaking  wi<lh  them  in  this  then: 
g^caft  and  gkncws  deugn,  as  they  termed  it,  in 
tbair  aforesaid  dedaracion,  wherein  they  farther 
faiaaphemottsly  said,  '  That  if  they  were  de- 
'  CMveil,  or  misled,  it  was  God  that  deceived 
*  them ;'  laying  their  delusions,  and  charging 
tketr  wicked  ami  desperate  folly  on  him,  as  the 
flPOMrofit. 

**  In  this  rile  insnrrection,  were  slain  33  of 
the  king's  men,  and  as  many  of  the  traitors, 
ni<»at  nt'  them  in  houses,  and  some  others  taken 
pri— ors,  were  afterwards  shot  for  refusing  to 
tctl  their  names.  There  were  30  taken,  besides 
some  few  upon-  suspicion  ;  the  30  were  as  fol- 
lows, vis.  Thomas  Venner,  the  wine^ooper, 
their  captain  ;  llo|[er  Hodgkins,  a  batton*seiler, 
in  St.  Clement's-Lane,  Lombard-Street ;  Leo- 
nard  Gowler,  Jonas  A  Hen,  John  Fym,  William 
Orsingbam,  William  Ashton,  Giles  Fritchard, 
a  cow-keeper,  Stephen  Fall,  John  Smith,  Wil- 
liam Cooket,  John  Dod,  John  Eieston,  Thomas 
Harris,  John  Gardener,  Robert  Bradley,  Rich^ 
ard  Marten,  John  Patshal,  Robert  Hopkins, 
aad  John  Wells,  five  of  whom  had  been  for- 
merly in  a  design  against  Oliver  Cromwell. 

^  These  were  alt  brought  to  their  trials  toge- 
ther; the  wounded  men  had  chairs  allowed 
them,  and  their  indictment  was  for  High-Trea- 
aCa  and  Murder. 

<*  Thomas  Venner  was  first  called,  who,  when 
h«  had  held  np  his  band  nt  his  arraignment, 
being  asked,  Outlty,  or  Not  Guilty,  began  a 
wild  ftinatac  discourse  about  his  conversa- 
tion in  New- England,  and  concerning  the  Fifth- 
Monarchy,  and  the  Testimony  within  him  for 
above  twenty  years,  with  such  like  impertinent 
ramble.  He  confessed  he  had  been  in  the  Inte 
xiaifig,  but  waa  not  guilty  of  treason,  intending 
not  to  levy  war  against  the  king;  and  then  sal- 
lied ont  into  nonsensical  pilens,  as  at  first :  But 
the  Court  pressing  him  to  plead  directly  to  the 
imlicrment,  he  an9«%ered,  Not  Guilty,  and  put 
himself  upon  hi^  eoontry. 

**  In  like  manner  Hodgkins,  afler  some 
rambling,  from  the  business  in  hand,  and  the 
Court's  threatenins;  to  record  him  mate,  pleaded 
to  the  indietment;  the  rest  of  hia  fellows  sub- 
mitting, after  some  previous  excunions  in  their 
frantic  way.  The  witnesses  being  then  sworn, 
two  against  every  particular  person,  made  it  ap- 
pear, that  Venner,  Tuftiey,  and  Crag,  the  two 
Jasl  whereof  been  slain  in  the  action,  did  seve- 
ral times  persuade  their  congregation  to  take 
tip  a^ms  <br  king  Jesus,  against  tbe  powers  of 
the  earth,  which  were  his  majesty,  the  duke  of 
Yoiky  and  tbe  geoeial;  that  they  were  to  kill 
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'  prisoners  taken  in  arms  were  arraigned  together 
at  Justice  Ilall  in  the  Old  Bailey,  tbe  rest  be* 
ing  dangerously  wounded,  were  put  off  by  the 
Court  for  a  future. trial.    These  twenty  arrtug^- 

alJ  that  opposed  them  ;  that  the^  had  been 
praying  and  preaching,  but  not  acting  for  God  ; 
that  they  armed  themselves  at  their  meeting- 
house in  Coleman-Street,  with  blunderbusses, 
muskets,  6cc.  besides  other  particular  evidence 
against  each  of  them  to  matter  of  fact.  The 
proof  against  Martin,  Hopkins,  and  Wells,  was 
not  so  full  as  against  the  others,  and  against 
Patshal  there  was  but  one  wituess»  whereapoo 
they  were  acquitted  by  the  jury.  The  other 
16  being  found  Gudty,  and  brought  to  the  bar, 
were  required  to  sliew  cause  v^hy  judgokent 
should  not  be  given  against  them,  &c.  Tbe 
Lord  Chief  Justice  Foster  charguig  Veamer 
with  the  blood  of  his  aoooroplices,  by  seducing 
and  leading  them,  he  answered,  He  did  not. 
To  which,  the^^itnesses  beinu  produced  again,  be 
blasphemously  quibbled  and  said.  It  was  not  he^ 
but  Jesus,  that  led  them.  Three  of  them  con- 
fessed their  crime  and  error,  and  begged  mercy. 
All  tlie  16  were  condemned  to  be  drawa^ 
hanged,  and  quartered. 

'*  According  to  which  Sentence  on  Saturday^ 
January  1667-8,  Venner  and  Hodgkins,  both 
uncured  of  the  wounds  they  had  received  in 
tlieir  rebellion,  being  guarded  by  two  compa* 
oies  of  the  trained-bands,  were  drawn  on  a 
sledge  from  Newgate  tliruui^h  Cbaapside,  over 
against  their  meetiiig-house  in  Swan-alicy  in 
Coleman-Street,  aiui  there  executed.  Venner 
spoke  little,  and  that  in  vtadication  of  himself 
and  his  fact,  and  something  of  his  opinion,  be* 
ing  confident  *  the  time  was  at  hand,  when 
*  other  judgment  would  be ;'  and  reflecting 
much  upon  the  government.  Hodgkiiis  raved 
and  cursed  by  way  of  praying, '  calling  down 
'  vengeance  from  heaven  upoti  tlie  king,  the 
'judges,  and  the  city  of  Londou;'  nor  noidd 
be  give  over,  though  forbid  by  the  Sheriff^  till 
the  hangman  was  hastened  from  his  employ- 
ment of  quartering  Venner,  to  tuni  him  off. 
Thus  tljey  died  in  the  same  mad  religion  they 
had  lived.  Their  quarters  were  set  upon  tlie 
fuur  Gates  of  the  City,  by  the  late  e&ecuted 
Regicides^  whose  quarrel  and  revenge  they  had 
undertaken  in  this  their  fiinatic  attempt.  Their 
heads  were  also  set  upon  polcsy  by  some  of  the 
orh«r$,  on  London-Bridge. 

<<  On  Monday  tbe  31st  of  tlie  same  January, 
nine  more  of  ibrm  were  executed,  all  in  one 
morning,  at  five  several  places,  by  tlie  sameeae* 
cutioner ;  two  at  the  West-ead  of  St.  Pauls, 
two  ai  the  Bull  and  Mouth,  two  at  Beech-Lane| 
two  at  the  Royal-Exchange^  and  the  la»t| 
Leonard  Gowler,  a  notable  &llow,  at  Bisbopt* 
gate.  They  all  obstinately  persisted  in  their 
villainy,  especially  the  last,  who  began  with  im«^ 
precations,  like  Hodgkins,  and  was  silenced  the 
same  way,  by  the  command  of  the  Sheriff. 
Only  one  young  man,  who  Was  hanged  in  Rect* 
cross-Street,  did  repent  of  his  sin,  and  the  blood 
he  had  spilt;  hut  yet  died  in  his  opinkm  of 


100] 


STAT£  TmAi:3«  13  CuAiitts  IL  \66l,^ft»  Elgk  Trtasan. 


[110 


ed  were  Thomas  Vcmcr,  Roger  Hedakin, 
Leonard  Oovtler,  J«oat  Alien,  John  Fym, 
William  Oxman  alius  Oraingham,  William 
Ashton,  Giles  Pritthard,  Stepheo  Fall,  John 
Smith,  William  Corbet^  John  Dod,  John  £1- 
stoD,  Thomas  Harris,  Joha  Gardner,  Robert 
Bf^erly,  Richard  Marten,  John  PatBhaU^  Ro- 
bert Hopkins,  and  John  Wells.^  These  were 
broaght  to  the  bar  topetfaer;  the  wounded 
men  had  chairs  allowed  them ;  and  after  the 
lodictmenc  read,  fur  Murder  and  Treason, 
first,  Thpmas  Venner  way  called,  who  when  he 
had  held  up  his  hand,  b'^ing  asked  whether  he 
was  Guilty  or  Not  Guilty  ?  began  an  cxtrava- 

Kne  and  bottomless  discourse  aboot  the  Fifth 
onarchy,  and  his  having  bad  a  testimony 
above  twenty  years  in  New  Eogiaod  (we  will 
never  deny  his  New  England  testimony,  which 
bas  made  Old  England  smart,  having  been  the 
nnrsery  and  receptacle  of  sedition  too  long ; 
though  Hugh  Peters  be  dead,  Googh  and  Wha- 

Chiltanisro.  When  cut  down,  the  sentence 
was  not  executed  un  them  to  the  full ;  but  only 
their  heads  cut  off,  and  set  upon  London*- 
Bridge. 

**  This  same  year,  one  John  James,  a  small- 
coal-man  by  trade,  and  a  Fifth-Monarchy -Man, 
who  had  been  concerned  in  Venner'tf  businese, 
but  happened  to  be  absent^  or  made  his  escape 
the  Isiit  day  they  broke  out,  but  had  not  shaken 
off  his  villainous  designs,  but  continued  his 
meetings  and  conventiclee,  with  others  of  that 
desperate  crew,  among  whom,  he  was  n  great 
Rabby,  or  teacher,  took  tlra  liberty  of  launch- 
ing out  into  many  traiterous  speeches,  and  ma- 
licious invectives  against  the  king's  person,  go- 
vernment, and  family,  which  relhhed  much  of 
the  design  couched  in  Venimr's  declaratiou. 
Having^  been  overheard  by  M)me  nei^ht»our9, 
living  nenr  the  conventicle,  James  was  seized, 
iM)d  carried  before  a  justice,  wiio  committed 
him  to  NeMr;ate,  whence,  in  MichaelmRS-Terra, 
lie  was  brought  to  the  King's- Bench  bar  at 
Westminster,  where  ttie  words  were  proved 
against  him,  nnd  he  convicted,  and  condemned 
ftS>  a  traitor. 

"  On  the  27th  of  October  he  was  drawn  on  a 
sledge  to  Tyburn,  some  of  his  p«rnicim»s  sect 
throwing  themselves  into  his  sledge,  and  em- 
bracing him,  so  fond  were  they  of  that  silly, 
though  bold,  seducer.  At  tlte  snllows  l.e  de- 
nied the  words;  ^bat  owned  anH  avowed  his 
Chiiianism,  and  the  personal  reign  of  Christ,  on 
wbich  account  he  prayed  not  for  the  king,  nr 
«iny  authority ;  but  iiiade  an  end  with  the  usual 
confidence  of  his  party.  His  quarters  were 
disposed  of  by  his  ronjesty's  orders,  and  his 
head  set  upon  a  pole  at  Wlutechnpei,  near  the 
place  of  lits  meeting,  fox  an  example  to  his 
fellows.'' 

•  Lord  Clarendon  represents  the  govern- 
ment of  Cromwell  as  cruel  and  blood-thirsty, 
yet  it  may  he  Questioned  whether  all  the  pcr- 
eofis  executed  for  Treason  in  the  whole  of  his 
reign,  were  more  in  number  thnn  those  who 
Vere  exeevted  fer  tins  single  mad  plot. 


ley  are  there  olive.)  And  Venner  oonld  net 
deny  be  was  Guilty  of  the  late  rising,  but  noi, 
forsooth,  of  treason,  intending  noc  to  levy  war 
against  the  king  (as  if  to  murder  both  king  and 
subject  were 'no  treason,  and  to  destroy  thiak 
own  and  all  Chrislian  monarehs  b^  open  foro^, 
were  no  levying  war  against  the  kmg.)  jkftei^ 
ward»iieconfMsed,  he  was  partly  Goiliy,  aiii 
parti?  not :  But  being  pressed-  by  the  Court  to 
^ve  nie  positive  answer,  whf  ther  he  was  Ouiity 
m,  manner  and  form  of  the  Indictment,  he  «»- 
swered,  Not  Guiky,  and  at  last  submitted  to  a 
trial  by  God  and  the  country. 

The  next  was  Roger  Hodgkin,  who  .said^ 
He  had  not  heard  the  Indictment ;  wbefeupon 
the  Coun:  caused  it  to  be  read-  a  second  time^ 
and  beihg  asked  Guilty  or  Not  Guilty,  htf  an- 
swered,! am  Guilty  ofno  Treason,  Not  Guilty  ; 
and  said,  lie  would  be  tried  by  the  laws  tff  God, 
whereupon  the  Court  told  him,  if  ho  would  not 
plead,  he  must  be  recorded  as  a  Mote.  , 

Leonard  Gowler  readily  answered.  Not 
Guilty,  and  that  he  woald  be  tried  by  the  taws 
of  God  and  the  country. 

Jonas  Allen  said,  He  had  confessed  before, 
but  if  he  must,  he  would  say,  Not  Goilty,  and 
that  he  would  he  tried  by  the  laws  of  God,  but 
after  said  by  God  and  the  country. 

John  Pym  said,  he  was  Nor  Guiky,  and 
that  he  would  be  tried  by  God  and  the/oountiT; 

William  Oxman  answered.  Not  Gifilty,  and 
that  be  would  be  tried  by  the  lawir  of  God  and 
holy  men ;  but-being  informed  th»t  that  was  no 
legal  answer,  he  said,  by  God  and  the  country. 

Giles  Pritchard  said,  he  disowned  tlie 
manner  at>d  form  ;  that  he  was  Not  Gtiilty, 
and  would  be  tried  by  the  Lord  of  Hosts  (ond 
so  he  is  sore  to  be)  but  being  pmsed  to  gfv« 
his  answer,  he  said,  by  God  and  the  country^ 

The  rest,  viz.  William  Asliton,  S#epl)e& 
Fail,  John  Smith,  William  Corbet,  John  Dod, 
John  Elston,  Thomas  Harris,  John  Gardner, 
Robert  Brierly,  Richard  Martin-,  John  Patsfaal, 
and  Robert  licpkins  having  hem-d  what  others 
had  done,  did  net  put  the  Court  to  much  trou- 
ble, but  answered  severally.  Not  Guilty,  and 
that  they  would  be  tried  by  God  and  the  coun- 
try; so  did  John  Wells,  who  confessed  lie  was 
Guilty  of  man^  sins  before  the  Lord,  and  that 
he  would  be  tned  by  God  and  the  country. 

Roger  Hodgkin,  who  before,  as  we  told 
you,  lad  shewn  so  much  obstimjcy,  was  now 
again  asked,  Whether  Guilty  or  Not  Goilty, 
and  how  be  would  be  tried  r  whereupon  he  fol- 
lowed the  examples  of  his  brethren,  and  an- 
swered in  form  accordingly. 

The  Jury  was  now  called,  and  the  pri-» 
soners  informed  by  the  Cotirt  of  the  right  they 
bad  as  Englishmen,  to  challenge'  each  of  them 
55  Jurors  without  giving  reason,  and  more  if 
they  shewed  canse  :  But  they  saw  so  little  ex- 
ception in  the  looks  of  the  Jurors,  that  they  ex- 
cepted against  none  of  them. 

The  Jury  sworn,  the  witnesses  were  pro- 
dnced,  who  made  it  appear.  That  ac  (he  Meet- 
ing-house in  Swan<4lley  in  Colenmn-street, 
Venner,  Tufnay,  and  Cragg  (which  two  latter 
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were  Uain  in  ibii  rebellion)  did  levertl  timet 
persundis  their  confcrmtion  to  take  up  arms 
tor  king  Jesus,  againiit  3ie  powers  of  the  emitliy 
(whicb  were  the  king,  tbe  duke  of  York,  and 
the  general).    Tbat  tUmy  were  to  kill  all  that 
opposed  tbem,  tbat  tbejp  bad  been  praying  and 
preacbiiie*  bat  not  acting  for  God.  Tbat  divers 
Arm#d    themselves  at  the  Meeting-boose    in 
Coleman-street,  with  musquet*,  blunderbusses, 
pistols,  back,  breast,  and  bead -piece,  with  pow- 
der and  bullet,  and  other  warlike  weapons : 
That  in  tbe  streets  they  cried  out  against  the 
king,  and  said,  they  would  (etch  out  the  Lord 
Mayor  of  Lctndon  :  That  Venner  and  Pritchard 
were  tl>e  chief  that  led  tliem  m  their  engage^ 
vent.    Tbat  on  Sunday,  Jan.  6,  they  went  to 
St.  Paul's,  where  thev  broke  open  a  door,  but 
not  thinking  it  a  place  of  .safety  they  went 
thence.    That  they  fled  to  St.  John's  Wood, 
where  they  reported  they  bad  made  an  upn>ar 
in  London,  and  came  tbitlier  for  safety,  That 
thence  thry  went  to   Cane  Wood,  That  on 
Wedncsd4iy,  Jan.  0,  Venner  was  at  the  bead  of 
a  party  in  Wood-street,  witli  ao  balhert  in  bis 
hand,  wherewith  he  struck  and  (with  tbe  rest 
of  the  company)  killed  three  men  there,  That 
Venner  went  witli  a  party  to  the  Compter-gate, 
and  demanded  of  them  to  turn  nui  the  prisoners 
or  else  they  were  dead  i  uen ;  Tliat  Corbet  be- 
ing apprehended  confessed  he  was  with  tliem. 
That  Elston,  being  taken  by  tbe  constable,  had 
in  bis  pocket  a  pistol  loaded  with  a  steil  slug, 
and  confessed  he  bad  been  in  Wood-sirert ; 
That  Gardner  s^id,  he  h«d  been  at  the  killing 
of  three  men  in  Wood-street ;    That  Venner, 
Hod^kin,  Gowler,  Allen,  Pym,  Okman,  Ash- 
Con,  Pritchard,  Hall,  Smith,  Corbet,  Dod,  El- 
ston, Harris  and  Gardner,  were  all  in  arms, 
and  tbat  Brierly  went  with  them  to  Cane* 
Wood,  and  was  taken    with  several  -  bullets 
about    him  on  Wednesday  roominj^  coming 
borne.    The  evidence  against  Martin,  Hopkins, 
and  Wells  was  not  so  full ;   and  against  Pat- 
ibal,  only  one  witness,  Tbat  he  went  with  them 
in  arms  from  Coleman-streety  but  was  taken 
tbat  night  without  arms. 

That  Evidence  being  heard,  the  Court  asked 
the  prisoners  at  the  bar,  what  they  liad  to  say 
for  themselves :  Venner  confessed  himself  in 
the  insurrection,  but  said,  He  did  not  lead 
them,  and  when  the  witnesses  positively  swore 
it,  he  excused  it,  and  said,  it  was  not  be,  but 
Jestis  led  thenv ;  That  he  could  not  deny  but 
that  most  of  the  things  witnessed  against  him 
were  tnie^  yet  pleaded  that  he  could  not  com- 
mit Treason  because  the  king  was  not  vet 
crowned  :  But  being  told  by  the  Court  that 
every  Kngli^hman  knows  the  king  never  dies, 
and  that  that  opinion  of  his  was  first  started  by 
Watson  the  Jesuit,  and  long  since  ooodemned, 
be  pressed  it  no  farther. 

Hodgkin,  Gowler,  Allen,  Pym,  Oxman, 
Ashton,  Pritchard,  Fall,  Smith,  (Corbet,  Dod, 
Elston,  Harris  and  Gardner,  seeing  tbe  Evi- 
dence so  clear  against  them,  confessed  that  they 
were  in  arms  in  the  insurrection.  Brierly  de- 
,  nied  it,  and  saidi  That  he  was  called  op,  and 


went  with  them,  but  was  not  in  arms.  Martin 
and  Hopkins  denied  they  were  in  arms.  Pat- 
slial  saio,  he  was  taken  without  arms,  and  ought 
not  to  answer  against  himself. 

Wells  said,  t^t  Venner  called  him  out  in 
the  morning,  and  bid  him  take  arms  to  save 
his  throat  from  cutting,  that  be  was  suddcnlv 
,  surprised  in  his  spirit,  and  went  along  with 
them  with  bb  sword  and  pistol  to  Wood-street; - 
but  that  bis  heart  was  not  with  iliem,  tbac 
with  the  first  opportunity  be  flung  down  his 
arms  and  ran  away,  and  that  be  took  great 
shame'  upon  him.  The  Lord  Chief  Justica 
Foster  asked  him,  Whether  he  took  slmme  upon 
him  for  engaging  with  reheh,  or  for  running 
away  i  He  said,  it  was  because  be  bad  gone  to 
far  with  them. 

This  is  tile  substi^nce  of  all  the  piisoBers  an* 
swered  for  themselves :  wliicb  done,  the  Lord 
Chief  Justice  Foster  gave  his  directions  to  the 
jury,  telling  tbem  of  the  natural  allegiance  dne 
to  our  sovereign  lord  the  king,  Tlmt  no  war 
could  be  raised  without  tbe  king's  commission 
and  consent,  and  tbat  any  war  without  such 
cumniission  was  against  the  king.  That  to  prore 
treason  there  must  be  two  witnesses  (without 
the  parties  confession)  with  many  other  mate* 
rial  particulars  necessary  for  the  jury's  infor* 
mation  in  this  case,  which  bis  hirdsbip  then  de- 
livered,  wherewith  the  jury  at  going  forth  seem- 
ed highly  satisfied.  Aiter  which  the  Court  ad- 
journed till  three  o'clock  that  afternoon. 

When  the  Court  returned,  the  jury  brought 
in  their  verdict,  whereby  tbey  fotmd  Thomas 
Venner.  Roger  Hodgkins,  Leonard  Gowler, 
Jonas  Allen,  John  Pym,  William  Oxman,  Wil- 
liam Ashton,  Giles  Pritchard,  Stephen  Fall, 
John  Smith,  William  Corbet,  John  Dod,  John 
Elston,  Thomas  Harris,  John  Gaidner,  and 
Robi^'t  Brierlj,  guilty  of  the  matters  charged 
against  them  m  the  indictment ;  and  acquitted 
Richard  Martin,  John  Patsbal,  Robert  Hop- 
kins, and  John  Wells. 

Whereupon  Pym  said,  be  was  sorry  for  what 
he  had  done,  oniith  desired  tbe  mercy  of  the 
Bench.  Corbet  said,  be  knew  not  what  bedid, 
and  begged  tbe  mercy  of  the  Bench.  And 
Brierly  prayed  that  God  would  put  it  into  tbe 
kiog'»  heart  to  pardon  him. 

But  no  cause  being  shewn  by  tbe  prjsoneft 
why  sentence  should  not  be  given  against  them, 
the  Lord  Chief  Justice  Foster  made  an  excel- 
lent short  material  speech  to  let  tbem  see  their 
condition,  how  highly  they  had  offended  God* 
their  king,  and  country;  what  a  vast  meaaurt 
of  pride  for  so  few  to  attempt  to  destroy  so 
many ;  and  how  ungratefully  to  so  merciful  a 
king  that  bad  granted  them  so  much  liberty; 
particularly  telling  Venner^  that  be  was  not 
only  an  actor  in  so  wicked  a  design,  bjU  a 
seducer  of  those  silly  men  wbose  blood  would 
lie  upon  him :  After  which  (and  dtrers  other 
seasonable  passages)  bis  lordship  pronounced 
sentence  upon  as  many  as  the  jury  had  brought 
in  Guilty,  to  be  drawn,  hanged,  and  qoartered* 

Yet  bis  majesty  bnth  bee^  gntcious^  plaase4 
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to  pardon  put  of  the  sentence ;  for  only  two 
were  ordered  to  be  quartered  (which  Virtr%  Ven- 
neraod  UodgUin)  who  accordingly  viere  exe- 
cuted before  their  meeting-house  m  Coleman- 
street  thit  day,  Jan.  9,  (it  is  the  ver]f  day,  1648. 
that  the  worthy  Loitl  Mayor  sir  Richard 
Browir  (whom  these  rebels  wonld  now  hare 
BDurdered)  was  sent,  prisoner  for  hb  loyalty  to 
Windsor  oastle)  the  re»t  are  to  be  huiged  only 
and  beheaded,  whereof  two  (viz.  Oxman  and 
Pritchard)  were  so  executed  at  Wood-street 
end  the  same  day.  Others  must  suffer,  some 
before  the  Old  Exchange,  some  in  Redcross 
and  in  Whitecross-streets,  and  other  places  in 
the  City  of  London.  Two  (viz.  Pym  and 
Brieriy)  are  for  some  time  rtipriered.''*  Somen' 
Tracts. 


The  following  is  Burnet's  Account  of  Ven- 
nefh  Tumult  and  iu  consequences : 

"  TRe  king  bad  not  been  many  days  at 
Whitehall,  when  one  Venner,  a  violent  fifth  mo- 
narchy man,  who  thought  it  was  not  enough 
to  bebeve  that  Christ  was  to  reign  on  earth, 

*  The  wild  coodnct  of  these  crazy  people 
aeems  to  have  given  occasion  to  real  or  pre- 
tended apptf  bensions  of  alarming  and  exten- 
sive conspiracies.  On  Nov.  81,  1661,  the 
liords  received  a  Message  from  the^Commons 
by  Mr.  Secretary  Morrice  to  let  them  know, 
**  That  the  House  of  Coma[ions  have  intelli- 
gence, that  divers  male-contents,  fanatics, 
cashiered  and  disbanded  officers  and  soldiers, 
and  otliers,  have  some  design  amongst  them 
tending  to  the  breach  of  the  peace  of  this 
kingdom  ;  therefore  they  desire  their  lordships 
wonld  join- with  them, Ho  move  his  majesty  that 
be  would  please  to  issue  out  a  Proclamation, 
that  all  suspicions  and  loose  persons  may  be 
forthwith  sent  out  of  these  towtis  of  London 
end' Westminster,  and  the  liberties  thereof,  for 
some  time.**  And  on  the  19th  of  December, 
The  Lord  Chancellor  acquainted  the  Lords, 
**  That  he  had  a  Message  to  deliver  from  the 
king ;  which  was,  to  let  them  know,  that  be- 
■idei  the  apprehensions  and  fears  that  are  ge- 
nerally abroad,  his  majesty  hath  received 
Letters  from  several  parts  of  the  kingdom,  and 
also  by  intercepted  letters  it  does  appear,  that 
divers  discontented  persons  are  endeavouring 
to  raise  new  troubles,  to  the  disturbance  of  the 
peace  of  the  kingdom,  as  in  many  particulars 
was  instanced  :  which  matter  being  of  so  great 
consequence,  his  majesty's  desire  is,  That  the 
House  of  Commons  may  be  made  acquainted 
with  it,  that  so  his  majesty  may  receive* the  ad- 
Yice  and  counsel  of  both  bouses  of  parliament, 
what  is  fit  to  be  done  herein ;  and  to  think  of 
some  proper  remedy  fo  secure  the  peace  of  the 
kintdom.*— Upon  this,  a  joint  Committee  of 
both  Houses  was  appointed  to  sit,  notwithstand- 
ing the  usnal  recess  at  Christmas,  in  order  to 
make  discoveries,  and  prepare  a  Report  against 
the  neit meeting;  the  substance  of  which, as 
delivered  by  the  Lon)  Cbancelkr  QartndoO; 
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and,  to  put  the  saints  in  the  possession  of  the 
kingdom,  (an  opinion  that  they  were  all  titif- 
speakably  fond  of,)  but  added  to  this,  that  tbto 
saints  were  to  take  the  kingdom  themselves. 
^He  gathered  some  of  the  most  furious  of  the 
party  to  a  meeting  in  Coleman  Street.    Thero 

* . 

was  as  fi>llows : — '<  That  there  was  found  with 
Salmon  a  Kst  of  160  officers  of  the  late  army  ^ 
that  it  was  further  discovered  that  there  shoiud 
have  been  a  meeting  in  London  about  the  10th 
of  December,  and  uat  they  intended  about  the 
end  of  January  to  have  made  sure  of  Shi^ws* 
bury,  Coventry,  and  Bristol,  and  that  they* 
should  rise  in  several  parul  at  once ;  that 
where  they  were  prevalent  they  should  begin 
with  assassination,  which  moved  one  of  theni 
to  relate,  *  l*hat  some  of  the  late  king*s  judges 
were  entertained  in  France,  Holland  and  Ger* 
many,  and  held  constant  correspondence  with 
those,  and  were  fomented  by  some  foreigi^ 
princes/  That  many  arms  were  brought  ia 
order  to  this  design,  and  that  they  bragged^ 
*  If  they  unce  got  footing,  they  should  nos 
want  means  to  carry  on  their  work.'  That 
they  were  discovered  by  one  of  their  party, 
and  his  relation  confirmed  by  such  intelligence 
from  abroad,  as  never  failed."  He  further  told 
them,  '*  That  at  Huntington  many  there  met 
under  the  name  of  Quakers,  that  were  not  so^ 
and  rode  there  in  multitudes  by  night,  to  the 
great  terror  of  his  majesty's  good  subjects. 
That  it  might  be  wondered'  at  that  some  pro- 
f>osals  were  not  made  to  remedy  this  impend- 
ing evil :  hut  the  king  had  advised  with  the 
duke  of  Albemarle,  now  present  at  this  com- 
mittee, and  has  put  two  troops  into  Shrewsburyy 
and  as  many  into  Coventry  ;  who  by  the  way, 
have  broken  a  great  knot  of  Uiieves,  and  taken 
90.  That  a  rumour  was  spread,  that  the  ap- 
pointing of  this  committee  was  only  a  plot  to 
govern  by  an  army ;  hut  the  committee  was 
very  sensible  of  the  real  danger,  and  hoped  tho 
Houses  would  be  so  too  ;  and  that  siiice  all 
their  adversaries  were  united  to  destroy  them, 
so  they  should  unite  to  preserve  themselves.^ 

gee  4  Cobb.  Pari,  Hist.  924,  and  £26.] 
r.  Hflitsell  (3  Precedents  34,)  observes,  Thac 
though  the  Report  as  entered  on  the  Lords* 
Journals,  is  very  short,  there  is  in  Toland'^  Life 
of  Harrington,  as  cited  in  the  Biog.  Britann. 
another  account  said  to  be  given  by  Lord 
Chancellor  Clarendon  at  the  joint  Committee 
of  Lords  and  Commons  :  It  is  as  foUott-s : 
'  That  one  and  twenty  persons  were  the  chief 
mansgers  of  it;  that  they  met  in  Bow-street 
Covent  Garden,  in  St.  MiirtinVle-Grand,  at 
the  Mill-bank,  and  in  other  places;  and  thac 
they  were  of  seven  diflerent  parties  or  interests^ 
as,  three  for  the  Common-wealth,  three  for 
the  Long  Parliament,  three  for  the  City,  three 
for  the  Purchasers,  three  for  the  Disbanded 
Army,  three  for  the  Independents,  and  three 
for  the  Fif^h  Monarchy-Men.  That  their 
first  consideration  was  how  to  agree  on  the 
choice  of  Parliament-men  against  the  ensuing 
session :  and  that  e  special  care  oiMbt  te  be 
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Ihcjr  eoncert^  the  day  and  the  maaner  of  their 
riuDg  to  set  Christ  oo  bis  throne,  as  they  called 
it.  But  withal  thej  meant  to  manage  the  go- 
vemmeatinhis  name;  and  were  to  formal, 
that  thejT  had  prepared  standards  and  colours 
vitb  (heir  derices  on  them,  and  furnished  them- 
ael?es  with  rerj  good  arms.  But  when  the  day 
^'       .■■■■■        ■       ■  fc  ■ 

'  had  about  members  for  the  city  of  London,  as 

*  a  precedent  for  the  rest  of  the  kingdom  to 
'  foUow,  whereupon  tliey  nominated  the  four 
'  members  after  chosen,  and  then  sitting  in  par- 

*  liament,  but  three  of  these  being  then  pre- 
'  tent  stood  up  and  cleared  themselves  of  this 

*  aspersion.  Their  next  care  was  to  frame  a  Pe^ 
'  tition  to  the  parliament  for  a  preaching  minis- 
'  try,  and  liberty  of  conscience.    Then  they 

*  were  to  divide  and  sabdivide  themselves  into 
'  several   cooAcils    and  committees,   for  the 

*  better  ca^rving  on  their  business  by  them- 
'  selves  or  their  agents  and  accomplices  all 
'  oyer  the  kingdom.  In  these  meetings  Har- 
'  rington  was  said  to  be  often  in  tiie  chair : 

*  that  they  had  taken  an  oath  of  secrecy,  and 
'  concerted  measures  for  levying  men  and  mo- 

*  ney.'  The  Chancellor  added,  that  though  he 
kad  certain  information  of  the  times  and  places 
of  their  laeetings,  and  particularly  these  of 
Harrington  and  Wildmai^  they  were  neverthe- 
less so  fixed  10  their  nefarious  design,  that  none 
of  those  they  had  taken  would  confess  any  thing, 
not  to  much  as  that  they  had  seen  or  spoken 
to  one  another  aL  these  times  or  places: 
which  obstinacy  be  thouglit  most  needs  proceed 
from  a  faithfulness  to  their  oaib. 

Toland  tells  us,  that  upon  Harrington's  im- 
|irisonment  one  of  his  sisters  threw  herself  at 
the  king's  feet,  and  pressed  that  her  brother 
might  be  examined  before  his  majesty  or  be 
brought  to  a  speedy  trial,  and  that  shortly 
^Aerwards,  lord  Lauderdale,  sir  Geoige  Car- 
teret and  sir  Ed  ward  ^Walker  were  sent  to  th# 
Tower  to  question  him,  and  that  be  found 
means  to  transmit  to  his  sisters  a  copy  of  his 
Examination;  which  Toland  publishea  as  fi4« 
lows: 

The  ExAicrvATioir  of  James  IlAitftiKOToir, 
iaken  in  the  Tower  of  London,  by  the 
Earl  of  Lauderdnie,  sir  George  Carteret, 
and  sir  Edward  Walker. 

Xeri  Lauderdale,  Sir,  I  have  heretofore 
accounted  it  an  honour  to  be  your  kinsman, 
but  am  now  sorry  to  see  you  upon  this  occa- 
«ion ;  very  sorry,  I  assure  you. 

Harrington,  My  lord,  seeing  this  is  an  oc^ 
casioa,  I  am  glad  to  see  you  upon  this  occasion 
—When  he  had  said  this,  the  Commissioners  sat 
down,  and  Mr.  Harrington  standing  before 
them^  the  Earl  began  in  tl:e  following  manner. 

Xb  Sir,  the  kin^  thinks  it  strange  that 
you,  who  have  so  emmently  appeared  in  prin- 
ciples contrary  to  liis  majesty *s  government, 
and  the  laws  of  this  nation,  should  ever  since 
be  came  over  live  so  quiet  and  unmolested, 
and  yet  should  be  so  ungrateful.  Were  you 
.diatufbttif    W^re  you  so  aittcb  as  a£&oated, 


earner  there  was  butasmajl  appearaoce,  not 
exceeding  twenty.  However  they  resolved  to. 
▼eature  out  into  the  streets  and  cry  out,  No 
king  but  Christ.  Some  of  them  seemed  per* 
suaded  that  Christ  would  come  down  and  head 
them.  They  scoured  the  streets  before  them^ 
and  made  a  great  progress.    Som#  were  afraid 

that  you  should  enter  into  such  detperatt 
practices? 

H.  My  k)rd,  when  I  know  why  this  is  sud 
I  shall  know  what  to  say. 

L,  Well  then,  without  any  longer  preamble^ 
will  you  answer  me  ineenuoosly,  imd  as  you  v% 
a  gentleman,  to  what  1  have  to  propose. 

H,  My  lord,  I  value  the  asseveration,  '  aa 
I  am  a  gentleman,'  as  high  as  any  roan ;  bo( 
think  it  an  asseveration  too  low  upon  this  oc« 
casion ;  wherefore,  with  your  leave,  I  shall 
make  use  of  some  greater  asseveration. 

L,  For  that  do  as  yon  see  good :  *Do  yoa 
know  Mr.  Wildraan } 

HI    My  lord,  I  hare  some   acquaintaocf 
with  him. 
L.    When  did  you  see  him? 
U,     My  lord,  he  and  I  have  not  been  in  ona 
house  together  these  two  years* 
L.     W  ill  you  say  so  ? 
H,    Tes,  my  loitl. 
L4    Where  did  you  see  him  last? 
H»    About  a  year  ago  I  met  bim  in  a  ftreel 
that  goes  to  Drury  Lane. 

X.    Did  you  go  into  no  house  ? 
if.    N"o,  my  lord. 

Sir  George  Carteret,  That's  strange  ! 
X.  Come,  this  will  do  you  no  good :  Had 
not  you,  in  March  last,  meetings  with  him  io 
Bow-ttreet,  in  Covent  Garden  r  where  therf 
were  about  twenty  mom  of  you,  where  you 
made  a  speech  about  half  an  hour  long,  that 
they  sbouid  lay  by  distinguishing  names,  and 
betake  themselves  together  into  one  work, 
which  was  to  dissolve  this  parliament  and  brin^ 
in  a  new  one,  or  the  old  one  again.  Was  no^ 
this  meeting  adjourned  from  thence  to  the 
Mill-bank  ?    Were  not  you  there  also? 

H.    My  lord,  you  may  think,  if  these  things 
be  true,  I  have  no  refuge,  but  to  the  mercy  of 
God,  and  of  the  king. 
L,    True. 

JST.  Well  then,  my  lord,  solemnly  and  de* 
liberately,  with  my  eyes  to  Heaven,  I  renounce 
the  mercy  of  God  and  the  king,  if  any  of  this 
be  true,  or  if  ever  I  thought  or  heard  oHhis  tiO 
oiow  that  you  tell  it  me. 

Sir  G.  Carteret,    This  is  strange! 
X.    Do  you  know  Barebones  ? 
H,    Yes,  my  lord. 
X.    When  did  you  see  bim  ? 
H.    I  think  that  I  have  called  at  his  houtf 
or  shop  thrice  in  my  life. 

L.     Had  you  never  any  meetings  with  htm 
since  the  king  came  over  ? 
U.    No,  my  lord. 
^/>  G.  Carteret.    This  is  strange ! 
X.    Do  you  know  Mr.  Nevile  ) 
U,    Very  well,  my  loid« 
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and  aU  #ere  amazed  at  thi^  piece  of  extrava- 
gance. They  killed  a  great  manj,  but  were  at 
last  mastered  by  numbers ;  and  were  all  either 
Killed  Or  taken  and  executed.  Upon  this  some 
Iroops  of  guards  were  raised.  And  there  was 
%  great  talk  of  a  design,  as  soon  as  the  army 

.    L,    When  did  you  see  him  } 

H.  My  lord,  I  seldom  used  to  visit  him ; 
btft  when  be  was  in  town,  he  used  to  see  me  at 
my  bouse  every  evening,  as  duly  almost  as  the 
day  went  over  his  head. 

X.  Were  you  not  with  him  at  some  public 
ineedngs  ?' 

H.  My  lord,  the  publickest  'meeting  I  have 
been  with  him  at,  was  at  dinner  at  bis  own 
lodging,  where  I  met  sir  Bernard  GaKoigne, 
and,  I  think  cnl.  Legge. 

Sir  Edward  Walker.  They  were  good  safe 
^mpany. 

X.    What  time  was  it  ? 

H.  In  venison  time,  I  am  sur^  for  we  had 
a  good  venison  pasty. 

X.    Do  you  know  one  Portman  ? 

H.  No,  my  lord,  I  never  beard  of  bis  name 
before. 

Sir  G,  Carteret,    This  is  strange ! 

X.  Come,  deal  ingenuously ;  you  had  better 
Confess  the  things? 

H.  My  lord,  yau  do  not  look  opon  me; 
(for  I  saw  be  did  not  firmly)  I  pray  look  upon 
me.  Do  vou  not  know  an.  innocent  face 
from  a  guilty  one?  Come,  you  do,  my  lord ; 
every  one  does.  My  Lords,  you  are  great  men ; 
you  come  from  th«{  king;  you  are  the  mes- 
sengers of  death. 

L.  Is  that  a  small  matter  ?*  (at  whi6b  his 
lordship  save  a  "shrug.) 

H,  If  I  Jbe  a  malefactor,  T  am  no  old  ma- 
lefactor :  why  am  not  I  pale  ?  why  do  not  I 
tremble?  why  does  not  my  ton^e  falter?  whv 
bave  yoa  not  takep  me  tripping  ?  My  loro, 
these  are  unavoidable  symptoms  of  guilt.  Do 
you  find  any  such  thing  in  me  ? 

X.  No,  (which  he  spoke  with  a  kind  of 
amazement,)  and  then  addedj  I  bave  said  all 
that  I  think  I  have  to  say. 

Hi    My  lord,  but  I  bave  not. 

X.    Come,  then. 

H.  This  plainly  is  a  pnctic^  a  wicked 
practice,  a  practice  for  innocent  blood ;  and 
as  weak  a  one  as  it  is  wicked.  Ab,  my  lord,  if 
yo«  had  taken  half  the  pains  to  examine  the 
guilty,  that  you  have' done  to  examine  the  in- 
nocent, you  bad  found  it ;  it  could  not  have 
escaped  you.  Now,  my  lord,  consider  if  this 
be  a  practice,  what  kind  of  persons  you  are 
that  are  thus  fiir  made  iastrumental  in  the 
bands  of  wicked  men.  Nay,  wliitber  will 
wickedness  go  ?    Is  not  the  king's  authority 

Shich  shouui  be  sacred)  made  instrumental  ? 
y  lord,  ibr  your  own  sake,  the  king's  sake, 
for  the  Lord's  sake,  let  such  villainies  be  found 
OQt  and  punished. — At  this,  lord  Lauderdale 
tppearing  to  be  somewhat  out  of  countenance, 
rote  up',  and  fombling  \vith  his  hand  upon  the 
tableisaid; 


was  disbanded,  to  raise  a  force  that  Should  be 
so  chosen,  and  modelled,  that  the  king  might 
depend  upon  it ;  and  that  it  should  be  so  con« 
siderable,  that  there  might  be  no  reason  to  ap* 
prebend  new  tumults  any  move.  The  earl  of 
Southampton  looked  on  a  while :  And  when  h^ 

X.  Why,  if  it  be  as  you  say,  they  deserve 
punishment  enough ;  but  otherwise,  look,  it  will 
come  severely  upon  you. 

H.  My  lord,  I  accepted  of  Chat  coodltfoa 
before. 

X.    Come,  Mr.  Vice-Cbamfacrlain,  it  is  late. 

H,  My  lord,  now  if  I  might  I  could  answer 
the  preamble. 

X.    Come,  say :  so  he  sat  down  again. 

If.  Mjr  lord,  in  the  preamble  yon  chargd 
me  with  being  eminent  in  principles  contrary 
to  the  king's  government,  and  the  laws  of  this 
nation.  £>me,  my  lord,  have  aggravated  this, 
liaying,  that  *' I  being  a  private  man,  have 
been  so  mad  as  to  meddle  with  politics :  what 
had  a  nri^^te  man  to  do  with  government  ?* 
My  lord,  there  is  not  any4)ublic  man,  nor  any 
magistrate,  that  has  written  in  the  politics 
worth  a  button.  All  they  that  have  been  ex- 
cellent in  this  way,  have  been  private  men,  as 
private  men,  my  lord,  as  myself.  There  is 
Plato,  there  is  Aristotle,  there  is  Dvy,  there  is 
Maehiavel.  My  lord,  I  can  sum  up  Arisfotlel 
Politics  in  a  very  few  words :  fie  says,  Therfe 
is  the  barbarous  monarchy,  (such  a  one  where 
the  people  have  no  votes  in  making  the  laws ;) 
he  says.  There  is  the  heroic  monarchy,  (such  a 
one  where  the  people  have  their  votes  in  mak- 
ing the  laws ;)  ana  then  he  says.  There  is  De* 
mocracy ;  and  affirms,  that  a  man  cannot  be 
said  to  have  liberty,  but  in  a  Democracy  only.    • 

Lord  Lauderdale^  who  had  hitherto  heett 
very  attentive,  at  this  shewed  some  impatience. 

U.  I  say,  Aristotle  says  so,  I  have  not  said 
so  much.  And  under  what  prince  was  it  r 
^Was  it  not  under  Alexander,  the  greatest  princa 
then  in  tlie  world  ?  I  beseech  you,  my  lora,  did 
Alexander  hang  up  Anstotle.'  Did  he  molest 
him  ?  Livy,  for  a  commonwealth,  is  one  of  tlie 
fullest  authors;  did  not  lie  write  under  An- 
gustus  CsBsar  ?  Did  Cesar  hang  up  livy  ?  Did 
he  molest  him  ?  Maehiavel,  what  a  common- 
wealtbsman  was  he  ?  but  he  wrote  under  tha 
Medici,  when  there  were  princes  in  Florence  ; 
did  they  hang  up  Maehiavel^  or  did  they  mo* 
lest  him  ?  I  have  done  no  otherwise  than  aa 
the  greatest  politicians :  the  king  will  do  no 
otherwise  than  as  the  greatesi  princes.  But, 
my  lord,  these  authors  bad  not  that  to  sav  for 
themselves  that  I  have,  I  did  not  write  under  a 

{>rince ;  I  wrote  under  a  Usurper,  Oliver.  lie 
laving  started  up  into  the  throne,  his  officers 
(as  pretending  to  be  for  a  Commonwealtli) 
kept  a  murmuring,  at  which  he  told  them, 
that  he  knew  not  what  they  meant,  nor 
themselves;  but  let  any  of  them  shew  him 
what  they  meant  by  a  Commonwealth,  (or  that 
there  was  any  such  thing)  they  should  see  that 
he  sought  not  himself:  the  Lord  knew  ha 
soo^ht  not  himselfi  hot  lo  make  good   tb4 
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Mw  how  this  desiicn  seemed  to  he  aotertaiDed 
•od  magnified^  he  entered  into  a  very  free  ex- 
postuUtion  with  the  earl  of  Clarendon  about  it. 
lie  said,  theyliad  felt  the  effects  of  a  military 
(pvcfmment,  though  sober  and  religious,  in 
Cromwell's  army :  He  believed  vicious  and  dis- 
solute troops  would  be  much  worse :  The  king 
ivoold  grow  fotid  of  them :  And  they  would 
quickly  become  insolent  and  ungofemablet 
And  then  such  men  as  he  was  must  be  only  in- 

Cause.  Upon  this  some  sober  men  came  to 
me,  and  told  me,  if  any  man  in  England  could 
shew  what  a  Commonwealth  was,  it  was  my- 
self. Upon  this  persuasion  I  wrote ;  and  after 
I  had  written,  Oliyer^never  answered  his  offi- 
cers as  he  had  done  before,  therefore  I  wrote 
not  against  the  king's  government.  And  for 
the  law,  if  the  law  could  have  punished  me, 
Oliver  had  done  it;  therefore  my  writing  was 
sio^  obnoxious  to  the  law.  After  Oliver,  the 
Parliament  said  they  were  a  Commonwealth ; 
I  said  they  were  not,  and  proved  it :  insomuch 
that  the  Parliament  accounted  me  a  Cat alier, 
•  and  one  that  had  no  other  design  in  my  writ- 
ing, than  to  bring  in  the  kingj  and  now 
the  king,  first  of  fny  man,  makes  me  a  Round- 
liead. 

X.  These  things  are  out  of  doors ;  if  you  be 
no  plotter,  the  king  does  not  reflect  upon  your 
writings. 

Upon  this  the  Commissioners  rose  up,  and 
went  out ;  but  when  lord  Lauderdale  was  at 
the  head  of  the  stairs,  I  said  to  him.  My  lord, 
there  is  one  thini;  niore,  you  tax  roe  with  in- 
mtitude  to  the  king,  who  had  suffered  me  to 
iive  undisturbed :  truly,  my  lord,  had  I  been 
taken  right  by  the  king,  ir  had  (by  this  exam- 
ple already  given)  been  no  more  than  my  due. 
Sot  I  know  well  enough  I  have  been  mistaken 
\j  the  king;  the  king  therefore  taking  me  for 
DO  friend,  and  yet  using  me  not  as  an  enemy, 
is  such  a  thing  as  I  have  mentioned  to  airi 
liave  conversed  with,  as  a  high  character  of  in- 
genuity and  honour  in  the  king's  nature. 

X.  1  am  glad  yon  have  had  a  sense  of  it ; 
and  so  he  went  down. 

H,  .  My  lord,  it  is  my  duty  to  wait  on  you 
210  farther. 


struments  to  serve  their  ends.  He  said,  he 
would  not  look  on,  and  see  the  ruin  of  his 
country  begun,  and  be  silent ;  a  white  staff 
should  not  bribe  him.  The  earl  of  Clarendon  was 

Eersuaded  he  was  in  the  right,  and  promised 
e  would  divert  the  king  from  any  other  force 
than  what  might  be  decent  to  make  a  shew' 
with,  and  what  might  serve  to  disperse  unruly 
multitudes.  The  earl  of  Southampton  said,  if 
it  went  no  farther  he  could  bear  it ;  but  it  woiiJd 
not  be  easy  to  ^^  such  a  number,as  would  please 
our  princes  and  not  give  jealousy.  The  earl  of 
Clarendon  persuaded  the  king,  that  it  was  ne- 
cessary for  him  to  carry  himself  with  great 
caution,  till  the  old  army  should  be  disbanded : 
For,  if  an  ill  humour  got  amou^  them,  they 
knew  both  their  courage  and  their  principles, 
which  the  present  limes  had  for  a  while  a  little 
suppressed  :  Yet  upon  any  just  jealousy  there 
might  be  great  cause  to  fear  new  and  more  vio-; 
lent  disonlers.  By  these  means  the  king  was 
so  wrought  on,  that  there  was  no  great  occa* 
sioB  given  for  jealousy.  The  army  was  to  be 
disbanded,  but  in  such  a  manner,  with  so  much 
respect,  and  so  exact  an  account  of  arrears 
ana  such  g^ratuities,  that  it  looked  rather  to  be 
the  dismissing  them  to  the  next  opportunity, 
and  a  reserving  them  till  there  should  be  occa* 
sion  for  their  service,  than  a  breaking  of  them. 
They  were  certainly  the  bravest,  the  best  dis- 
ciplined, and  the  soberest  army  that  bad  been 
known  in  these  latter  ages:  Every  soldier  was 
able  to  do  the  functions  of  an  officer.  The  court 
was  at  great  qniet,  when  they  KOt  rid  of  such 
a  burden,  as  lay  on  them  from  the  fear  of  such 
a  body  of  men.  The  guards,  and  the  new 
troops  that  were  raised,  were  made  up  of  such 
of  the  army  as  Monk  recommended,  and  answer- 
ed for.  And  with  that  his  great  interest  at 
court  came  to  a  stand.  He  was  little  consider* 
ed  afterwards.''* — See,  too,  1  Macpiierson,  17, 
18,19. 

*  Ralph,  vol.  1,  p.  5S,  gives  a  curious  extract 
from  a  work  published  in  1681,  by  captain  Yar* 
ran  ton  (with  nis  name  in  the  title  pajge)  to  de- 
monstrate, that  the  wiiole  accusation  a^iost 
the  Presbyterians  for  being  engaged  in  this  al- 
ledged  Plot  of  1661,  was  a  forgery. 


SIO.  The  Trial  of  Sir  Henry  Vane,  knt.  at  the  King's-Bcnch,  for 
High-Treason:  14  Charles  IL  a.  i>.  1662.  [Written  by 
Himself.] 


£The  points  of  law  determined  in  this  Case  are 
thus  noticed  by^the  Reporters  of  the  time: 

^  Memorandum,  That  in  Trinity  term,  14  Car. 
S,  sir  Hen.  Vane  was  indicted  at  the  Kin^V 
Bench  for  compassing  the  death  of  king 
Charlea  the  2nd,  and  intending  to  change  the 
kingly  government  of  this  nation  ;  and  the 
overt-acts  which  were  laid,  were,  that  he  with 
divers  other  unknown  persons  did  meet  and 
consult  of  the  means  to  destroy  the  king  and 
government;  and  did  take  upon  him  tlie  go- 


vernment of  the  forces  of  this  nation  by  sea 
and  land,  and  appointed  colonels^  captains, 
and  officers,  and  the  sooner  to  effect  his 
wicked  design,  did  actually  in  the  county  of 
Middlesex  raise  war.  And  upon  his  trial,  he 
justified  that  what  he  did  was  by  the  tutho- 
rity  of  parliament,  and  that  the  king  was 
then  oot  of  possession  of  the  kingdom ;  and 
the  parliament  was  then  the  only  power 
regnant ;  and  therefore,  no  treason  could  be 
committed  against  the  king :  and  he  objected, 
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that  ft  levyiog  wftr  in  Surrej  coold  not  be 
gifen  in  evidence  to  a  jurv  in  Middlesei^ ; 
and  he  desired  to  offer  a  Bill  of  Kzception, 
becauBe  these  things  were  oyer*ru)ed  by  the 
Court ;  and  in  this  case  these  points  were  re- 
solved of  bj  the  Court. 

^  1.  That  bjf  the  death  of  king  Charles  the  1st, 
that  long '  parliament  was  actnallj  deter- 
mined ;   notwithstandiui;  the  acts  of  parlia- 

\  vent  that  it  should  not  be  dissolved  but 
bj  consent  of  both  Houses.  Fur  every 
parliameot  is  called  to  consult  with  the 
peieon  of  the  king  who  calleth  it;  and 
therefore  upon  his  death  it  is  determined;  for 
they  can  no  longer  consult  with  him>  for 
^hich  end  tbey  were  called.  And  a  case 
was  cited  to  be  resolved,  that  where,  in  the 
13  of  queen  Eliz.  an  ace  of  parliament  was 
made,  that  a  Commission  of  Sewers  should 
continue  for  ten  years,  unless  the  same  be 
determined  or  repealed  by  any  new  com- 
nisiion,  or  bjr  tupenedeat,  km^  James  gran  ted 
such  a  commission  and  died  within  that  time; 
adjudged,  that  the  commission  was  deter- 

'  mmed;  for  all  commissions  are  determined 
by  the  death  of  the  king  who  grants  them, 
and  this  ^oint  of  the  actual  determination  of 
that  pariianient  by  the  death  of  king  Charles 
the  1st,  was'before  that  time,  resolved  by  all 
tbejudges  of  England,  as  my  lord  Bridgeman 
told  me.  But  note,  there  were  no  special 
words  to  continue  the  parliament  upon  the 
king's  death. 

"  9.  it  was  resolved,  that  the  king  Charles  the 
Snd,  was  de  facto  kept  out  of  the  eserdse  of 
the  kingly  office  by  traitors  and  rebels;  yet 
he  was  kmg  both  de  facto  tt  de  jure.  And 
all  the  acts  which  were  done  to  tlie  keeping 
bim  out  were  high  treason.* 

*  Mr.  East  observes,  *'  'the  latter  part  of 
this  Resolution  furnishes  the  true  ground  of  the 
judgment.  Sir  H.  Vane  was  actively  instro* 
mental  in  preventing  the  king  from*  assuming 
his  authonty.  But  it  is  a  misapplication  of 
terms  to  say  that  that  prince  was  aine  de  facta 
before  the  period  of  the  Restoration. '  To  be 
sure,  if  Charles  the  2nd  was  king  de  facto  dur^ 
ing  the  different  usurpations  which  interveued 
between  his  father^s  oeath  and  his  own  Resto- 
ration— while  he  was  a  wanderer,  a  beggar  and 
an  outcast — it  seems  idle  to  talk  of  any  distinc* 
tion  between  a  king  de  facto  and  a  king  dejure* 
9till,  howeveV,  the  case  is  not  absolutely  clear, 
and  the  obscurity  has  not  been  diminished  by 
apractice  of  not  attending  to  the  precise  force 
or  the  terms  of  the  sut.  11  H;7.  c  1.  which 
is  as  follows : 

'The  king  our  sovereign  lord, 'calling  to  his 
'  remembrance  the  duty  of  allegiance  of  his 
'.subjects  of  this  bis  realm,  and  that  they  by 
'  reason  of  the  same  are  bound  to  serve  their 

<  prince  and  sovereign  lord  for  the  time  being, 

*  in  his  wars,  for  the  defence  of  him,  and  the 
'  land,   agaiost  every  rebellion,  power,  and 

*  might,  reared  agaiost  him,  and  with  bim  to 

<  enter  and  abide  in  scnrice  io  battle,  if  cue 

7 


'*  3.  It  was  resolved  that  the  very  consultation 
and  advising  together  of  the  means  to  destroy 
the  king  and  his  government,  was  an  overt 
act  'tQ  prova  the  compassing  of  the  king's 
death. 


'  so  require;  (9)  and  that  for  the  same  service, 
'  what  fortune  ever  fall  by  chance  io  the  same 

*  battle  against  the  mind  and  will  of  the  prince 

*  (as  in  (his  land  some  time  passed  hath  been 

<  seen,)  that  it  is  not  reasooiible,  but  against  all 
'  laws,  reason,  and  good  conscience,  that  the 

<  said  subjects  going  with  their  sovereign  loird 

*  in  wars,  attending  upon  him  in  his  person,  or 
'  being  in  other  places  by  his  commandment, 
'  within  this  land,  or  witliout,  any  thina  should 
'  lose  or  forfeit,  for  doing  their  true  auty  and 
'  service  of  allegiance.  (3)  It  be  therefore  or- 
'  daioed,  enacted,  and  established  by  the  King 
'  our  sovereign  lord,  by  the  advice  and  assent 

*  of  the  Lords  spiritual  and  temporal,  and  the 
'  Commons,  in  this  present  parliament  assein- 
'  bled,  and  by  authority  of  the  same,  that  fronji 

*  henceforth  no  manner  of  person  or  persons, 

*  whatsoever  he  or  they  be,  that  attend  upon 
'  the  king  and  sovereign  lord  of  this  land  for 
'  the  time  being,  in  his  person,  and  do  him  true 
'  and  faithful  service  of  allegiance  in  the  same, 

'  or  be  in  other  places  by  his  commandment  in    ^ 
'  his  wars,  within  this  land,  or  without,  that  for 

<  the  said  deed  and  true  duty  of  allegiance,  he 
'  or  thev  be  in  no  wise  convict  or  attaint  of 

*  High  Treason,  ne  of  other  ounces  for  that 

*  cause,  by  act  qf  parliament.*  or  otherwise  by 
'  any  process  of  law,  whereby  ne,or  any  of  them, 

*  shall  lofre  or  forfeit  lifo,  lands,  tenements,. 

<  rents,  possessions,  hereditaments,  goods,  chat« 

*  tels,  or  any  other  things ;  but  to  be  for  that 

*  deed  and  service  utterly  discharged  of  any 

<  veiation,  trouble,  or  loss.  (4^  And  if  any  act 

<  or  acts,  or  other  process  of  the  law  hereafter 
'  thereupon  fur  the  same  happen  to  be  made, 

<  contrary  to  this  ordinance,  that  then  that  act 
'  or  acts,  or  other  processes  of  the  law,  whatso- 
'  ever  they  shall  be,  stand,  and  be  utterly 
'  void.  (5)  Provided  alway,  that  no  person  or 
'  persons  shnll  take  any  benefit  or  advantage 

<  oj  this  act,  which  shall  hereafter  decline  from 
'  his  or  their  said  allegiance.' 

*  '' Acts  of  parliament  derogatory  from  the* 

Sower  of  subsequent  ^parliaments  bind  not. 
o  the  statute  11  Hen.  T.  c.  1.  which  directs, 
that  no  person  fur  assisting  a  king  de  facto  shall 
be  attainted  of  Treason  by  act  of  parliament  or 
otherwise,  is  held  to  be  pood  ouly  as  to  com* 
mon  prosecutions  for  High  Treason ;  but  wUI 
not  restrain  or  clog  any  parliamentary  attainder. 
Because  the  legislature,  being  in  truth  the  so« 
vereign  power,  is  always  of  eaual,  always  of  ab» 
solute  authority :  it  acknowledges  no  superior 
upon  earth,  which  the  prior  legislature  must 
have  been,  if  its  ordinances  could  bind  a.  sob* 
sequent  pailiamenL  And  upon  the  same  prin- 
ciple Cicero,  in  his  letters  to  Atticut,  treats 
with  a  proper  contempt  these  restraining 'clauses,, 
whkh  endeafour  in  lio  up  the  hands  of  sue- 
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county  of  Middlesex,  and  the  leyying  wai^ 
being  laid  only  as  one  of  the  overt  acts  to 
prove  the  compassing  of  the  king's  death, 

doers  of  those  acts  derived  a  title  to  impunity 
from  the  enacting  words  of  the  statute.  It  i« 
asserted,  that  the  enactment  of  this  statute  is 
declaratory  of  the  common  law,  and  the 
preamble  of  the  statute  seems  to  prove  this  : 
(for  asfo  the  authorities  from  Edward  4*s  thnd 
they  are  not  in  point  ;*  nor,  indeed,  would  any 

*  Of  these  the  chief  is  the  Case  of  sir  Ralph 
Grey,  i  Ed.  4,  cited  m  1  Hale's  Hist.Pl.Cr.ai» 
103.  from  the  Year-Book.  This  Case  is  thua 
related  by  Stow  in  his  Annals,  p.  41T,  (and  an 
Abridgement  of  it  is  given  in  Selden's  Titles  of 
Honour). «  The  15th  of  Mav  1464,kiog  Henry^ 
power  being  at  Hexham,  the  lord  Montacute 
with  a  power  came  thither,  and  inclosed  them 
round  about.  There  were  taken  and  alaia 
many  lords  that  were  with  king  Henry,  but  he 
himself  was  fled  four  days  beU)re  into  lAoca* 
shire,  where  he  and  others  lived  in  caves,  full 
hardlv,  unknown  more  than  a  year.  On  Tri-» 
nity  Suodav,  king  Edward  made  the  lord  Monta« 
cute  earl  of  Northumberland,  and  warden  of  the 
Marches.  The  earls  of  Warwick  and  Northum* 
erland  took  Bambropah  Castle  ;  and  sir  Ralph 
Grey  being  token  in  &mbrougb,  for  that  he  had 
sworn  to  be  true  to  king  Henry,  was  condemned, 
and  had  judgment  given  upon  him  by  the  earl  of 
Worcester,H]gh  Constable  of  England,  as  follow* 
eth  :  *  Sir  Ralph  Grey,  for  thy  treason,  the  king 

*  had  ordained  that  thou  shouldest  have  bad  thy 
'  spurs  taken  off  by  the  hard  heels,  by  the  band 

*  of  the  master  cook,  who  is  here  ready  to  do 

*  as  was  promised  tliee,  at  the  time  that  lie 
'  put  on  tny  inpurs,  and  said  to  thee  as  is  ao- 

*  customed :  loat  an  thou  be  not  true  lo  thy  sove* 

*  rei^n  lord,  he  shall  smite  off  thy  spurs  with  bis 
'  Jiniie,  hard  by  the  heels,  and  so  shewed  him 
'  the  master  cook,  ready  to  do  his  office  with 

*  his  apron  and  his  knife.    Moreover  sir  Ralph 

*  Grey,  the  king  had  ordained  here  thou  may* 
'  est  see  the  kings  of  Arms  and  Heralds,  and 

*  thine  own  proper  coat  of  arms,  which  they 

*  should  tear  off  thy  body,  and  so  shouldest  thou 
f  as  well  be  disgraded  ofuiy  worship  nobles  and 
'  arms  as  of  thy  order  of  knighthood.  Also 
'  here  is  another  coat  of  thine  arms  reversed, 

*  the  which  thou  shouldest  have  worn  on  thy 

*  body,  going  to  thy  death-wards,  for  that  b^ 

*  longeth  to  thee  after  the  law :  notwithstand* 

*  log,  the  disgrading  of  kni^ihood,  and  of  thine 
'  arms  and  nobles,  the  ung  pardoneth  that, 

*  for  thy  noble  grandfather,  wbosuffereditrouble 

*  for  the  kind's  most  noble  predecessors.    Now 

*  sir  Ralph  Grey  this  shall  be  thy  penance :  tbo« 
^  shalt  go  on  thy  feet  onto  the  town's  end,  and 
'  there  thou  shalt  be  laid  down  and  drawn  to  a 
'  scaffold  made  for  thee,  and  thou  shalt  have 
'  thy    head    smitten    off,    thy    bodv    to    be 

*  burnt  in  the  fires,  tbT  bead,  where  •  the 
'king's  pleasure  ahall  be.'  TW  judgpnent 
was  pronounced  at  DoncasCer,  amnst  the 
said  Bafph  Grey,  lor  lebeUiaf  ud  Jteaping 


*^  4.  It  was  resolved  that  in  this  case,  the  trea- 
son laid  in  the  Indictment  being  the  compass- 
ing of  the  king's  death,  which  was  in  the 
^ip-^"-^-^— ^~^^^— ^^-^    ■        '       ■  ■«  ■■ "  ■ 

"  From  hence,"  says  Hawkins,  PI.  Crown, 
B.  i.  c.  17.  s.  14.  "  it  clearly  follows,  that  one 
Out  of  possession  is  so  far  from  having  any  right 
to  our  allegiance,  by  virtue  of  any  other  title 
which  lie  may  set  up  against  the  king  in  being, 
that  we  are  bound  by  the  duty  of  uur  allegiance 
to  resist  him.^  Blackstone  (4  Com.  77.)  after 
shewing  the  ilie}ritiinacy  and  absurdity  of  this 
inference,  says,  '*  The  true  distinction  seems  to 
be,  tliat  tlie  statute  of  Henry  7tb  does  by  no 
means  command  any  opposition  to  a  king  ie 
jure;  but  excuses  the  obedience  paid  to  a  king 
dejacio/*  Now,  to  apply  the  statute  to  the 
case  of  Charles  the  3nd,  none  of  the  acts  which 
were  done  in  the  interval  between  the  death  of 
his  father  and  bis  own  restoration,  and  which 
werealledged  to  be  acts  of  treason  against  him, 
were  done  in  attendance  upon,  or  allegiance  to 
any  king  for  the  time  beings  &c.  ft  seems, 
therefore,  to  be  very  clear,  that  none  of  the 

eeediog  legislatures.  *  When  you  repeal  the 
*  law  itself,'  says  he,  *  you  at  the  same  time 
'repeal  the  prohibitory  clause,  which  guards 
<  against  such  repeal.  **"  Blackst.  Comm.  In- 
troduction, vol.  i.  p.  90. 

The  citation  of  authorities  to  establish  this 
doctrine  might  appear  to  be  somewhat  like  the 
quotation  of  Seneca  or  Epictetus  to  prove  the 
certainty  of  death,  or  the  instability  of  fortune; 
for  the  maxim  '  Lf  ges  posteriores  priores  con- 
'  trarias  abrogant'  is,  as  Blackstooe  himself  has 
observed,  a  general  principle  of  universal  law. 
Some  allusions  to  this  doctrine  were  made  in 
the  Parliamentary  Debates,  which  took  place 
in  1793,  upon  a  bill  respecting  tlie  redemption 
of  the  National  Debt  (stat.  32  Geo.  3.  c  55.) 
It  may  however  be  here  noticed,  that  there  is 
not  in  this  statute  any  attempt  to  derogate  from 
the  power  of  future  parbaments;  although 
some  of  the  arguments  employed  iir  those  De- 
bates, seem  to  have  supposed  that  the  bill  con- 
tained matter  of  that  sort.  The  cases  whicii 
appear  to  ^ve  room  for  the  most  weighty  argu- 
ments in  support  of  a  legal  derogation  from  the 
power  of  future  parliaments  are  these  two : 
1.  That  of  the  union  of  independent  legisla- 
tures upon  certain  fundamental  and  essential 
conditions.  3.  That  of  an  oath  prescribed, 
by  act  of  parliament,  to  be  taken  by  one  or 
more  of  the  branches  of  all  future  parliaroents, 
lb  preserve  and  maintain,,  without  alteration, 
any  of  the  established  laws.  As  to  the  former 
of  these  cases,  see  Mr.  Justice  Blackstooe's 
Note,  concerning  the  fundamental  and  essential 
o>nditioos  of  the  Union  between  En^and  and 
Scotland,  (Introd.  to  the  Commentaries,  p.  98.) 
and  Bishop  Warburton's  Alliance  between 
Church  and  State,  as  referred  to  in  that  Note. 

^  '  Com  lex  abrogatur,  illod  ipsum  abroga- 
^tur.  ^uo  DOM  eaiaabsog^  opurteat,'  i  3. 
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tfaoQ^  this  lev]Fing  of  war  be  laid  in  the  In- 
dictment to  be  in  Aiiddlesex,  yet  a  war  levied 

^■—^■^^^-^^^■^■•■^^i^— Mi^^™™^"— ^^^»— "^^i^"^— ^^M^"^"^— •^^ 

decisions  on  the  subject,  arising  oat  of  the 
storms  of  long  civiF  wars  and  made  before  the 
ajgitation  produced  by  those  storms  had  sub- 
aidedy  be  of  very  great  authority.)  But  stil], 
unlesi  (which  I  presume  will  not  be  contended) 
the  words^ '  Prince  and  Sovereign  Lor{P  have  a 
more   extensive  signification    than    the  vi:ord 

of  the  castle  of  Bambroagli,  agstioit  king  Ed- 
ward," 

According  to  the  Year  Book  it  should  seem 
chat  Bome  particular  circomstnnces  of  Grey's 
punishment,  and  not  his  CDnviction  and  pu- 
nishment generally,  were  owing  to  the  perjury, 
treachery,  and  duplicity  which  he  had  exercised 
as  well  to  Henry  the  6th  as  Edward  the  4th, 
and  if  this  be  the  true  construction  of  the  book 
lord  Hale  seems  to  have  been  somewhat  wrong 
in  his  understanding  of  it.  He  twice  no- 
tices Orey's  Case,  ubi  tup. 

In  the  former  of  those  places  he  says/"  Upon 
the  same  account  it  is,  that  though  there  be  an 
usurper  of  the  crown,  yet  it  is  treason  for  any 
•ubjecty  while  the  usurper  is  in  full  possession 
of  the  sovereignty,  to  practise  treason  against 
his  person ;  and  therefore,  although  the  true 
prince  regain  the  sovereignty,  yet  such  attempts 
against  the  usurper  in  compassing  his  death 
have  been  punished  as  treason,  unless  they 
were  attempts  made  in  the  right  t>f  the  rightful 
prince,  or  in  aid  or  assistance  of  him,  because 
of  the  breach  of  ligeance,  that  was  temporarily 
dUe  to  him,  that  was  king  de facto;  and  tlius 
it  was  done  4  £.  4,  9  £.  4.  1 ;  though  H.  6, 
was  declared  an  usurper  by  act  of  parliament 
1  E.  4,  and  therefore  king  Edward  4,  punished 
Ralph  Grey  with  degradation,  as  well  as  death, 
AOt  only  for  his  reMllion  against  himself,  but 
also  '  our  cause  de  son  perjury  et  doubleness, 
*  qu'il  'avoit  fait  al  roy  H.  6.'  4  E.  4.  20."— 
In  the  latter,  he  says,  *'  A  king  de  facto  but 
not  de  jure^  such  as  were  H.  4,  H.  5,  f  I.  6, 
K.  3,  H.  7,  being  in  the  actual  possession  of 
the  crown  is^  a  king  within  this  act,  so  that 
compassii^  bis  death  is  treason  within  this 
law ;  and  therefore  the  4  £.  4.  SO.  a.  a  person 
'that  compassed  the  death  of  H.  6,  was  attainted 
for  that  treason  in  the  time  of  the  rightful 
kinj;  but  had  it  been  an  act  of  hostility  in 
assistance  of  the  rightful  heir  of  the  crown, 
which  afterwards  obtained,  this  .bad  not  been 
treason." 

It  is  very  surprising,  tihat  Foster,  wlio  seems 
|o  have  paid  much  attention  to  tliis  Case  of 
•ir  JEtaipn  Grey ;  see  his  hooks  in  p.  397,  and 
the  conclusion  of  his  Advertisement  prefixed  to 
the  editions,  subsequent  to  the  first,  of  his  book) 
should,  referring  to  (iale's  account  of  the  Case, 
express  himself,  as  be  docs,  in  the  folluwing 
words. 

*^  It  is  not  to  be  imagined,  that  they  [princes] 
will  com&der  the  former  as  traitors  for  acts  of 
hostility  done  or  attempted  in  aid  of  them- 
■elvci.    I  verily  behave  no  piiace  iu  hi»  right 


by  him  in  Surry,  might  be  given  in  evidence; 
for  being  ifot  laid  as  the  treason,  but  only  as 

^^»^'^»»— ■^^■^^■^^— ^»^»^^»— ^■^^™— — ^■^—    ■   ^^■^^■^^^^■^p^^— ^^^ 

'  Kin^ ;'  it  does  seem  that  this  '<  clear  and  full 
parliamentary  declaration,^  as  Foster  calls  it,  of 
the  ancient  law  and  constitution  of  England, 
founded  on  principles  of  reason,  equity,ana  good 
corfscience,cunfers  not  upon  the  doers  of  the  be« 
fbre>mentioned  acts  any  better  title  to  impunity 
than  they  derived  from  the  enacting  part  of  the 
statute.  Agreeably  to  this,  Foster,  when  he  , 
sets  himself  to  guess,  <*  what  did  the  Court 
mean  by  calling  Charles  the  Snd  '  a  king  d€ 
« facto  f^  says,  "  they  could  not  mean,  what 
every  soul  before  themselves  understood,  a  king 
iu  the  actual  .and  full  exercise  of  the  regal  power. 
They  meant,  I  presume,  as  his  lordship  (Hale]^ 
upnu  another  occasion,''  [that  of  a  ri^t  heir 
who  once  had  'possession  of  the  crown  but  ia 
ousted  by  an  usurper,  see  1  Hale's  P.  C.  104.] 
"  is  pleased  to  express  himself,  one  <]uasi  tit 
pouettion  of  the  crown  ^  since,  during  the 
usurpation,  no  other  person  did  claim  to  act 
under  the  regal  title."* 

The  same,  or  something  very  like  it  in  effect  ^ 
is,  I  suppose,  the  meaning  of  Hawkins  (Book 
1.  c.  17.  s.  18.)  where,  in  order  to  justify  or 
rather  perhaps  to  account  for  the  resolution 
that  Charles  the  2iid  was  king  de  facto  as  well 
as  dejure,  from  his  father's  death,  he  says, ''  It 
is  apparent,  that  no  other  person  was  m  pos- 
session of  any  sovereign  power  known  to  our 
laws."  See,  too,  what  the  Chief  Baron  says  in 
the  case  of  Cook  the  Regicide,  ante,  vol.  5.  p. 
1114.  '<  That,  that  king  Henry  the  7th  di^ 
was  to  take  care  of  the  king  de  facto  aeauist 
the  king  dejure;  it  was  for  a  kin^,  and  kinglv 
government :  it  was  not  for  an  aatimonarchical 
government." 


senses  ever  did.  His.  lordship  [Hale]  doth 
indeed  in  the  passages  just  cited  mention  the 
case  of  sir  Ralph  Urev ;  and  supposeth,  that 
he  was  punished  iu  the  time  or  Edw.  4.  for 
treasons  committed  against  Henry  6.* in  aid  of 
Edward.  But,  I  doubt,  that  cose  will  not  war<- 
rant  any  such  supposition. " 

It  is  observable  moreov^,  that  this  gross  sur- 
prising misrepresentation  of  Hale  occurs  in  a- 
discouFM  in  the  revisal  and  completion  of  which 
Mr.  Justice  Foster  in  his  premce  gives  us  to 
understand,  that  he  spent  the  leisure  of  a  long 
vacation ;  and  of  which  he  says, '  that  it  may 
at  least  serve  to  guard  young  and  inexperienc- 
ed minds  against  soqie  impressions,  which  a 
modest  deference  to  the  opinion  of  so  great 
an  author  may  have  made  upon  them/ 

*  Cromwell  felt  or  pretended  to  feel  the  im- 
portance in  this  respect  of  the  title  of  King, 
oee  the  conference  between  him  and  Wbite- 
focke  recorded  in  the  Memorials  of  the  latter, 
under  date  Nov.  7, 165S.  Whitelocke  told  the 
Lord  General  that  the  11  Hen.  7,  would  be 
little  regarded  by  their  enemies  if  they  got  tl^ 
upper-hand. 
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the  overt  act  to  prove  the  ooopaisingy  it  iMi 
tcansitory  thing  which  may  be  proved  io  ano- 

Thusy  the  statute  11  U.  7.  c.  1.  does  not 
seem  in  its  enacting  or  declaratorj  parts  to 
extend  impunity  to  any  who  resist  a  kii^  <ir 
jure^  unless  tliey  do  so  in  adherence  to  a  King 
dt  facto :  and  this  wa^  not  the  case  of  sir 
Henry  Vane. 

Foster  does  not  give  a  positive  opinion  for 
or  against  the  right  to  impunity  of  persons  who 
act  in  adherence  to  usurpers,  not  being  kings, 
against  kings  dt  jurt;  but  what  he  does  say 
seems  to  tend  very  btrongly  in  favoiir  of  such 
rights  He  furcibly  urges  the  preamble  of  the 
statute  ns  declaratory  of  the  Common  Law. 
He  enforces  the  mutuality  of  the  obligations 
of  protection  and  allegiance  t  and  all  that  be 
says  on  the  grounds  of  reason  and  equitj  is 
equally  applicable  to  all  forms  of  usurpation. 
The  subject,  says  he,  <'  entereth  not  into  the 
question  of  title,  he  hath  neither  leisure  nor  is 
be  at  liberty  to  enter  into  that  question,  but  he 
seetb  the  fountain  from  whence  the  blessings  of 
liberty,  peace  and  plenty  flow  Co  him,  and 
there  he  payeth  his  allegiance.*' 

Blackstone,  in  treating  of  \i\m^de facto  and 
de  jurCf  cautiously  avoids  all  allusion  to  this 
case  of  sir  Henry  Vane ;  but  upon  the  princi- 
ple of  the  impunity  of  adherence  to  an  usurper 
ne  is  at  least  as  strong  as  Foster. 

"  When  an  usurper,*'  he  telU  us,  '*  is  in  pos- 
session, the  subject  is  excused  and  justified  in 
obeying  and  givtii|;  him  assistance :  otherwise, 
under  an  usurpation,  no  man  could  be  safe, 
if  the  lawful  prince  had  a  right  to  hang  him  for 
obedience  to  the  powers  in  being,  as  the 
usurper  would  certainly  do  for  disobedience. 
Nay  farther,  as  the  mass  of  people  are  imper^ 
feet  judges  of  title,  of  which  in  all  cases  pos- 
session is  prima  facie  evidence,  the  law  com- 
pels no  man  to  yield  obedience  to  that  prince, 
whose  right  is  by  want  of  possession  rendered 
uncertain  and  disputable ;  till  providence  shall 
think  fit^  interpose  in  his  favour,  and  decide 
the  ambiguous  claim :  and  therefore,  till  he  is 
entitled  to  such  allegiance  by  possession,  no 
treason  cAn  be  committed  against  him." 

It  may  be  said,  that  as  by  the  common  law, 
England  is  a  kingdom^  the  law  can  never  re- 
cognise any  other  sovereign  power  than  that 
of  a  king  (agreeably  to  the  expression  in  Haw- 
kin  i,  tt^i  tip.)  But  as  this  objection  is  obvious, 
so  likewise  is  an  answer  to  it.  England  is  not 
only  a  kinedoro,  but  it  is  a  kingdom  descendi- 
ble according  to  certain  rules.  If,  for  the  pur- 
pose of  giving  effect  to  the  fundamental  prin- 
ciples of"  reason,  equity,  and  good  conscience, 
tbe  law  can  contemplate  and  provide  for  a 
'violation  of  the  constitutional  descent  of  the 
sovereign  power,  it  surely  may  in  like  manner 
and  for  the  same  purpose  contemplate  and 
provide  for  a  violation  of  tbe  constitutional 
forms  of  admini«tering  the  sovereign  power. 

See,  too,  on  this  matter,  Marten's  Speech, 
#fi/e,  vol.  5.  p.  190S. 

It  is  to  be  hoped  that  te  Eng^iibiBeo  this 


tber  county.     Bat  if  an  Indictment  be  tat 
levying  war,  and  that  made  the  treason  for 

subject  will  never  again  possess  any  other 
source  of  interest  than  its  curiositv.  rerhaps 
therefore,  this  note  should  have  been  snared* 
It  sliall  now  (after  referring  the  reaaer  to 
Hawkins  and  Blackstone,  ubi  tap.  1  Hale's  H. 
P.  C.  01,  102,  and  the  elaborate  discussion  in 
Foster's  fourth  Discourse,  and  reoommeoding 
to  his  consideration  the  effect  ascribed  by 
Hawkins  and  Foster  to  tbe  BLesolutioo  that 
Charles  the  9nd  had  been  king  de  facto)  be 
concluded  in  Foster's  words. 

**  Sir  Henry  Vane's  was  a  very  singular  case, 
and  the  transactions  in  which  he  bore  a  part 
happened  in  a  conjuncture  of  afiairs  which  never 
did  exist  before,  and,  I  hope,  never  will  again ; 
an  usurpation  founded  in  the  dissolution  of  the 
ancient  legal  government,  and  the  total  sub* 
version  of  the  constitution. 

**  I  will  therefore  say  nothing  to  the  merits 
of  the  question,  more  than  that  the  rule,  laid 
down  by  the  court,  involved  io  the  guilt  of 
treason  every  man  in  tlie  kingdom  wbo  had 
acted  in  a  pubUc  station  under  a  government 
possessed  in  fact  for  twelve  years  together  of 
sovereign  power ;  but  under  various  forms  at 
different  times,  as  the  enthusiasm  of  the  herd 
or  the  ambition  of  their  leaders  dictated. 

<'  L.  C.J.  Hale,  when  of  high  rank  at  the  bar, 
took  tlie  engagement, (oalf,  v.  5.  p.  211)  'To  be 
'  true  and  faithful  to  the  Commonwealth  of 
*  England  without  a  King  or  House  of  Lords.' 
This,  in  the  sense  of  those  who  imposed  it,  was 
plainly  an  engagement  for  abolishing  kinglv 
government,  at  Tea»t  for  supporting  the  aboli- 
tion of  it :  and  with  regard  to  those  who  took 
it,  it  might,  upon  the  principles  of  sir  Henry 
Vane's  case,  have  been  easily  improved  into 
an  overt-act  of  treason  a^^ainst  king  Charles  S."* 

[This  Engagement  was,to  be  true  and  faithful 
to  the  Commonwealth  of  England,  as  it  is  now 
established  without  King  or  house  of  Lords. 
See  Whitelocke  under  date  June  1649.  It  is 
remarkable,  that  of  the  **  Act  for  subscribing 
the  Engagement,  2  January,  1649-50,"  nothing 
but  the  uile  is  inserted  in  Scobell's  Acts  and 
Ordinances.  On  the  3Sd  of  February  follow- 
ing, farther  time  was  given  for  subscribing  the 
Engagement.  On  the  19th  of  Jan.  1653-1, 
shortW  afier  the  assumption  by  Cromwell  of 
the  rrotectorate,  the  Acts  and  Resolves  of 
Parliament  for  taking  the  Engagement  were 
repealed  by  an  act,  whicti  recites,  Thac 
*'  many  general  and  promissory  oaths  and  en« 
gagements  in  former  times  imposed  upon  the 
people  of  this  nation  have  proved  burthens  and 
snares  to  tender  consciences."  Whitelocke, 
under  date  Jan.  22,  1649-60,  says/*  The  taking 
of  the  Engagement  sticks  most  with  the  Pres* 
byterians,  who  pretend  conscience  to  oppose 
it,  hut  tlie  Cavaliers  in  policy  sul)s>cribe  it." 

It  appears  that  Chief  Justice  Vaughan  was 
more  scrupulous  than  Hale.  The  son  of  the 
former  in  his  pteface  to  his  father's  Reports 
telb  usp  that 
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wbtdi  the  party  is  inilicted,  in  that  case  it  is 
local,  and  most  be  laid  in  the  coanty  where 
in  tmth  it  was.* 

"  From  the  jear  Idill,  in  which  he  retired 
Irom  the  parhiunent,  until  the  year  1660,  in 
which  God  blessed  ns  with  the  Restoration  of 
our  present  km|^  he  did  in  a  manner  qoit  his 
proff»sion :  for  m  tliat  time  be  never  received 

*  flee  from  any  person  whatever,  nor  could  be 
prevailed  with  to  appear  in  an  v  court,  although 
exceedingly  importuned  to  it  b^  such  as  had  a 
<lesire  to  make  use  of  his  abilities :  and  the 
teaton  I  have  heard  him  i^ssii^n  for  it,  was, 
'  That  it  was  the  duty  of  an  honest  man  to 
'  decline,  a^  far  as  in  him  lay,  owning  juris- 

*  dictions  that  derived  their  authority  from  any 
'  power,  but  their  lawful  prince/  '^ 

*  This  Mr.  East  says  must  be  understood  to 
mean, '  that  after  proof  of  an  overt  act  in  the 
'  county  in  which  the  treason  is  laid,  evidence 
'  may  be  given  of  any  other  overt  acts,  of  the 

*  tame  species  of  treason  in  other  counties/ 
Mr.  East  makes  a  question  (upon  the  authori- 
ty as  it  seems  of  the  MS.  compilation,  which 
tie  cites  by  the  title  of  MS.  Sum.  and  of  which 
be  gives  an  account  ar  the  end  of  the'  pre&ce 
lo  Els  own  work),  whether  the  distinction  laid 
down  in  this  4lh  Resolution,  between  levying 
war  when  laid  as  the  treasou,  and  levying  war 
when  laid  only  as  the  overt  act  to  prove  the 
compassing,  and  wliether  the  position  that  trea- 
son m  levying  war  is  local,  can  he  rieht :  and 
he  cites  the  cases  of  Dammaree  and  others, 
(a.  d.  1710,  pof^.)  where  in  an  indictment  for 
levying  war  in  Middlesex,  acts  done  in  London 
were  given  in  evidence,  and  the  case  of  bea- 
con (a.  d.  1746,  infra,  and  Foster  9,)  where  in 
•a  irfdictment  for  levying  war  io  Cumberland, 
evidence  of  acts  done  in  other  counties  was 
objected  to,  but  it  was  held  by  Mr.  Justice 
Abney  and  Mr.  Justice  Foster,  '  that  it  was 

*  indeed  necessary  that  some  overt  act  laid,  be 

*  proved  on  the  prisoner  io  Cnmlierland,  hut 

*  that  being  done,  acts  of  treason  tending  to 
'  prove  the  overt  acts  laid,  though  done  m  a 
'  foreign  county/  (perhaps  it  should  raUier  he 
that  acts  of  treason  though  done  in  a  foremen 
county  tending  to  prove  the  overt  acts  laid,) 
'  majr  be  given  in  evidence.'  On  this  point  it 
IS  said,  that  Lord  Chief  Justice  Willes  de- 
dined  giving  any  opinion.  But  as  to  this  ^ee 
the  Case  irtfra,)  Mr.  Justice  Foster  in  his  Re- 
ports adds,  That  no  objection  was  made  during 
the  whole  course  of  the  trials,  to  the  giving 
evidence  of  overt  acts  in  a  county  dif&rent 
from  that  where  the  fact  was  laid;  an  overt 
act  having  been  first  proved  in  the  proper 
county.  And  that  sort  of  evidence  was  given 
in  alaK>st  aU  the  trials.  In  a.  n.  1605,  sir  Wil- 
liam Parkyns  was  indicted  (see  the  Case,  infra,) 
for  compassing,  &c.  the  king's  death,  and  all 
the  overt  acts  were  laid  in  Middlesex.  On  the 
trial  evidence  being  |iven  of  a  conversation  in 
Hertfordshire  the  pnsoner  submitted,  whether 
ifvords  spoken  in '  Hertfordshire,  could  be  evi- 
dence of  a  treason  acted  in  ^Middlesex,    By 

▼ou  VI. 


<'  5.  It  was  resolved,  that  the  stat.  of  W.  2.  c. 
31,  which  giveth  the  Bill  of  £xceptioo/ex- 
tepds  only  to  civil  causes,  and  not  to  crimi- 
nal; the  words  of  the  stat.  are, '  Cum'aliquis 
'  implacitatur  coram  aliquibus  JosCiciariis,' 
&c.  An;l  the  intention  never  was  to  give 
such  persons  liberty  to  put  in  Bills  of  Except 
tion,  for  then  there  would  be  uo  trials  of  that 
nature  ever  dispatched  io  any  time,  neither 
here  nor  in  the  Circuits,  if  every  frivolous 
exception  which  a  prisoner  would  make, 
should  be  drawn  up  in  u  Bill  of  Exceptbn  ; 

Holt,  Chief  Justice ;  *'  If  there  be  a  design  to 
kill  the  king,  arid  there  are  several  overt  acts 
to  prove  that  design,  and  one.  is  in  one  county 
and  another  is  in  another  county,  the  party 
may  be  indicted  in  either  of  the  counties,  and 
evidence  may  be  given  of  both  those  overt  acts 
thouG>h  in  several  counties.  It  is  true  you 
being  indicted  in  Middlesex,  makes  it  necessary 
that  some  evidence  should  be  pven  of  some 
things  done  in  Middlesex,  as  there  is«  as  your 
meeting  at  Mrs.  Mountjo/Sy  aiid  at  the  Nag's 
Head  in  Covent  Garden,  and  the  Sun  in  the 
Strand,  where  there  were  several  consulCs,  which 
are  overt  acts  of  the  same  treason.  And  if 
treason  he  committed  in  several  counties,  the 
party"  may  be  indicted  in  any  one,  and  the  evi- 
dence may  be  given  of  facts  done  in  all.'' 

See  the  Case  of  Whitbread  and  others, 
(a.  d.  1679,  infra),  Gavan  one  of  the  prisoners 
observed,  '  I  am  accused  by  one  witness  con- 

*  cerning'bne  fact,  and  by  another  concerning 
'  another;  the  one  committed  here  at  London, 

*  the  other  in  Stafibrdshire;  I  desire,  therefore, 

*  to  know,  whether  the  witness  that  swears  the 
'  thing  done  in  Stffordslure,  and  the  otlier  wit- 

*  ness,  that  swears  what  was  done  in  London, 
'  can  be  esteemed  two  witnesses,  according  to 
'  th^  law,  to  convict  me  of  treason? — L.  C,  J. 
'  North.  Yes,  Til  tell  you,  if  it  Were  a  matter 
'  of  doubt,  it  might  be  found  specially,  and  be 

*  aigued,  but  it  is  a  matter  that  hath  been  al<- 

*  ready  resolved  in  tlie  case  of  sir  Henry 
'  Vane  at  the  King's-bench  bar,  who  was  in- 
'  dieted  for  levying  of  war  against  the  king;  and 
'  there  one  witness  proved  the  levying  of  war 
'  in  one  county,  and  the  other  proved  the  levy- 
'  ing  of  war  in  another  county ;  and  so,  though 
'  they  were  but  single  witnesses  of  single  facts, 
'  yet  being  both  came  op  to  the  indictment, 
'  they  were  adjudged  sufficient  to  maintain  it. 

<  So  it  is  in  your  case,  here  is  one  witness  for 
'  the  proving  your  hand  to  the  paper  which  was 

*  for  the  muraer  of  the  king,  and  there  is  ano- 

*  ther  witne»s  of  your  discourse  to  the  same 

<  purpose ;  the  iact  is  your  joining  and  con* 
'  spinng  to  destroy  the  king,  and  to  levy  war 

<  against  him,  and  both  these  are  proved  to  the 
'  full  of  the  indictment  by  these  witnesses ; 

*  and  though  they  are  to  several  particular 
'  facts,  yet  they  are  all  overt  acts  of  the  same 

*  treason.— Govtfn.  *  My  lord,  I  have  a  c6n- 

*  trarv  opinion  to  that  in  Seneant  Rolls. — L, 
'  C.  X  iforth.    Bat  this  is  a  known  case,  and 

*  the  law  is  seuled  therein.' 

K 
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bcsidet ,  the  Court  it  always  to  far  of  coonael 
witli  tbe  prisoner  as  to  seetliat  be  hatb  rigliCy^ 
aod  if  tbej  find  any  tbinj^  doabtfiil,  tbey  of 
ibemselves  wiii  take  time  to  advise :  but  the 
words  of  tlie  stat.  are  |«Uun,  as  tbe  Court 
agreed,  as  to  this  point. 

**  0.  Although  tbe  treason  of  compaasing  the 
king*s  denth  was  laid  in  the  lodictraent  to  be 
the  dOtb  of,  May.  11  Car.  t,  yet  upon  the 
evidence  it  appeared,  that  sir  Hen.  Vane»  the 
yery  day  tbe  late  kiog  was  murdered,  did  sit 
iu  couocil  for  tbe  ordering  of  the  forces  of  the 
qatinn  acainst  the  king  that  now  is,  and  so 
coniioDed  on  aU  aloog  until  a  little  before  tbe 
king's  comipg  in.  It  was  resolved,  tliat  the 
day  laid  in  the  Indictment  b  not  material, 
and  the  jury  are  not  bound  to  find  him  guilty 
that  Gay,  but  may  find  tbe  treason  to  be  as 

.  it  was  lo  toith  either  before  or  after  the  time 
laid  in  the  Indictment  i  as  it  is  resolved  in 
Sy er*s  Case,  Co.  PI.  Coron'  930.  And  ao- 
cordiijgl^  in  this  case  the  Jury  found  sir  H. 
Vane  guilty  of  the  treason  m  tLe  Indictment 
the  30th  of  January,  1  Car.  9,  which  was 
from  the  very  day  the  late  king  was  murdered, 
and  so  all  liis  forfeitures  relate  to  that  time 
to  avoid  all  cooveyanoes  and  settlements 
made  by  him. 

**  7.  Memorandum,  That  in  this  case  of  sir  H. 
Vane,  be  being  to  be  tried  at  the  KingV 
Bench  bar,  before  he  came  to  his  trial,  it  was 
considered  hj  myieU^^  sod  others  then  of  the 
kind's  council,  that  it  was  possible  tliat  he 
might  challenge  peremptorily,  aod  so  defeat 
his  trial  at  that  day,  at  which  it  was  appoint- 
ed, if  there  should  be  only  81  jurors  returned. 

**  And  thereupon,  search  was  made  in  the  crown 

.  office,  and  it  did  appear,  that  in  trials  on  the 
crown  «ide  for  criiuinuls,  the  sheriff  might  be 
commanded  to  return  any  number  tlie  Court 
,  pl^^sed ;  and  accordingly,  at  his  trial  the 
sheriff  returned  about  60  of  the  jury ;  and  at 
common  law  in  civil  causes, it  seems  the  she- 
riff might  havf  returned  about  24  if  he 
pleased;  aod  therefore  by  the  stat.  W.  2,  c. 
38,  it  is  recitett,  that  whereas  the  slicrifis 
were  used  to  summon  an  unreasonable  multi* 
tude  of  jurors  to  the  grievance  of  the  people; 
.  it  is  oidained  that  from  theiiceturth,  in  one 

.  assize,  no  more  slull  be  summoned  than  94, 
which  Stat,  extends  not  to  jurors,  returned 
fur  trial  of  crimiaal  persons;  the  like  may  be 
done  ppon  a  commission  of  Oyer  aod  Teiw 
miner.f"    Kelyng. 

*  See  a  Note  to  tlie  Case  of  Don  Pantaleoo 
OS,  vol.  5,  p.  466,  and  a  Note  to  the  Case  of 
Twyn  and  others,  a.  d.  1663,  te/re. 

f  By  the  Statute  of  Westm.  3.  IS  £.  1.  c. 
31,  it  is  enacted :  **  When  one  impleaded  be- 
ibre  any  of  the  iustices,  alledses  an  eaception, 
praying  thev  will  allow  it,  and  if  they  wilt  not, 
jf  he  that  alledees  tbe  exception  writes  the  same 
and  renuires  that  the  jusuces  will  put  to  their 
seals,  tue  iustices  sliall  do  so;  and  if  one  will 
aot,  another  shall ;  and  if,  upoo  complaint 
made  of  the  justice,  the  kii^  oause  the  record 


'*  He  bein|(  excepted  out  ef  the  gfoeral  pankm, 
was  indicted  ,of  High  Treason  committed 
before  the  kioi^s  lestoration  ;  and  after  that 
the  Indictment  was  read,  he  desired  it  might 
be  read  egun,  which  was  done  :  but  then  he 
desired  it  ought  be  read  in  Latin,  which 
was  denied,  it  being  never  done.  Then  ht 
desired  a  copy  thereof,  aod  counsel,  which 
was  denied  :  but  *  the  court  said,  that  if  he 
took  any  legal  exception,  he  should  have  a 
copy  of  iomuch  thiereofas  concented  the 
exception,  aod  coimsel  to  argue  it.  Apd 
then  being  tried  and  found  guilty,  and  being 
brought  to  the  bar  at  a  day  afterwards,  he 
tendered  a  bill  of  exceptions,  which  the 
court  refused  to  accept ;  for  a  bill  of  exoep* 
tions  dots  not  lie  in  criminal  casts,  bat  ooJj 
in  actions  between  party  and  £V^»  And 
he  was  afterwards  executed  oo  Towethill  by 
belieading  only.**    Levins. 

"  V.  et  L.  fueront indict  per  several  indictnifDts 
dehaut  Treason  pur  compassing  le  mort  del 

>  roy  et  endeavouring  pur  subvert  ec  alter 
les  leys  de  cest  realme,  et,  oeo  futt  suppos* 
destre  fait  anno  xj.  hqpis  rmps  et  apres 
(qud  fuit  durant  le  temps  de  Long  Partia* 
iiient  et  committee  del  safety,  ic  qoant 
iis  de  facto  imprent  sur  eex  le  government  de 
ceux  roialms)ie  roy  esleant  ouster  le  mere,  et 
fueront  trove  culp  per  several  juries  icy  all 
barr,  et  alauter  jour  quant  fueront  demand 
que  lis  poent  dire  par  que  sentence  de  haut 
Treason  ne  serra  passe  sur  eu;t  sir  H.  Vane 
offer  sereral  matters  pur  stay  ceo  sur  que  le 
court  done  lour  resolution  come  ensuist. 

**  1.  Que  ooment  indictments  sont  esery  ei| 
Latin  uncore  oe  serra  lie  al  prisoner  forsque 
in  Anglois  si  le  prisoner  aprend  Anglois  on  ia 
del  language  le  quel  il  aprend,  car  est  le 
mstter  de  ceo  et  nemy  le  forme  a  que  il 
doit  doner  resp.*  £t  in  auter  pays  les  prisoner 
nont  que  verbal  charge  vers  eux.  Mota  al 
request  des  prisoners  chescuu  de  leur  indict* 

to  come  before  him,  and  the  exception  be  noi 
found  in  the  roll,  and  tlie  plaintiff  shew  the 
written  exception,  with  the  seal  of  the  justice 
thereto  put,  the  justice  shall  be  commanded  lo 
appear  at  a  certain  day,  either  to  confess  or 
deny  bis  seal,  and  if  lie  cannot  deny  his  seal, 
they  shall  proceed  to  judgment  aocortMog  to  the 
exception,  as  it  ought  to  be  allowed  or  disal- 
lowed.'* These  BiUs  of  Exceptions  are  to  be 
tendered  before  a  verdict  given,  9  Inst.  4S7 ; 
and  extend  only  tn  civil  actions,  not  to  criasi- 
ual.  Sid.  85, 1  Salk.  S88. 1  Lev.  68.  But  in 
1  Leon.  3,  it  was  allowed  in  an  indictment  for 
trespass ;  aod  in  1  Veut  366,  in  an  informac 
tion  in  nature  of  a  Quo  Warranto. 

*  Halpb,  voL  i.  p.  7$,  ukcs  notice,  that 
there  is  a  seemiug  incoosistency  in  the  coo- 
tents  of  this  first.  Resolution.  **  The  Indict- 
ment,*^ says  Blackstone,  '*  is  to  be  read  to  the 
prisoner  distinctly  in  the  English  tongue  (which 
was  law,  even  while  all  other  proceedings  were 
in  Latin)  that  he  may  fully  uoderslMd  hie 
chaise.*'    4  Cesam.  Sf3. 
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aenu  fuit  lie  d«tix  foiu  a  eox  devani  que  ill  f 
plead  a  ceo.* 

"  S.  Que  tieU  prisooeA  oaTcr  cop|uet  de  lour 
iodiccmcQU  ue  counsel  st  dor  que  iti  mopstre 
matter  in  ley,  et  donque  ilt  aver  coppie  de 
taat  de.lour  iodictmentB  que  concern  tiel 
roacter,  et  nemy  de  toots  lour  indictments. 

**  X  Que  le  Statute  de  West.  9,  cap.  31.  que 
done  bill  de  exceptions  ne  extend  al  ascun 
case  Ion  prisoners  sont  indict  al  suit  del  roy 
car  Icstatute  intend  de  remedy  le  over- 
rolingde  evidence  en  civil  pleas  perenter  e*t 
party  et  partjf  sulement. 

^  4.  Que  les  prisoners]  ne  poent  offer  ascun 
chose  pur  stay  le  judgment  for^que  matters 
que  sum  sur  le  indictment  et  neniy  mat- 
ters de  Eors  come  icy  V.  voil  aver  tuit  kH. 
que  le  roy  fuit  adcmque  roy  de  jure  tantum 
cc  oeroy  de.  facto.  £t  pur  oeo  que  il  ne 
poit  estre  indict  pur  treason  adonque  fait 
▼ers  luy  (Vide  Bagyott's  Ass.  9  £.  4.....)  £t 
le  long  parliament  fuit  ne .  continuant,  &c. 
Sed  le  court  'luy  silence  pur  emt  matters, 
et  proceed  al  sslntence, '  et  mesme  le  jour 
L.  ad  judginenty  auxy  done  vers  luy. 

''  £t  3.  jours  apres  sir  H.  Vane  fuit  execute  smr 
le  Tower  bill  pur  severing  son  test  de  son 
corps,  et  oeo  per  le  ^race  del*  roy,  et 
lexecution  de  L.  fuit  respic.''    Syderfin. 

**  Vane  was  indicted,  Tbat  intending  to  brijig 
tbe  king  to  death,  be  had  compassed  the 
same  by  endeavouring  to.  change  the  govern- 
ment; and  to  fulfil  such  intent,  11  Uar.  S, 
had  assembled  (30  May,  1659*)  with  others 
to  consult  of,  and  bad  usurped  UjiC  govern- 
ment; as  also  by  regulating  the  forces  of  the 
nation  then  raised  against  the  king ;  and  that 
(20  Dec.  An.  predict.)  had  been  m  the  head 
of  1,000  persons  armed.  The  prisoner  de- 
sired tp  hear  tlie  indictment  rrad  in  Latin, 
which  the  Court  refused,  36  £d.  3,  beirtg 
that  the  records  ipust  be  entered  in  Latin, 
but  discuaSed  in  £n|(lish,  and  the  indict- 
ment was  read  twioe  m  £nglish,*  which  was 
conceived  more  than  usual.  2.  He  except- 
ed^ That  the  indictment  doth  not  pursue  85 
£d.  3,  f|  bo  particular  acts  of  levying  war 
having  been  charged  certainly,  by  reason  it 
wants  place,  which  was  mistaken. 

*'  S.  Lambert  was  indicted  for  levying  war  at 
thesaine  time,  he  pleaded,  that  tbe  Commons 
had  excepted  him  only  as  to  pain,  not  ex- 
tending tojife,  which  the  Lords  refused,  and 
for  expedient,  the  proclamation  wns  made 
for  persons  to  come  in,  which  the  Lords  now 
have  comprised  him  in,  which  was  a  full  con- 
sent of  the  two  Houses  to  save  bis  life.  And 
pursuant  to  this,  the  letter  by  the  kipg  to  the 
Commons,  to  whom  be  left  it  to  m^e  pro- 
vision ;  and  thus  the  consent  of  t^e  three 
estates  concurred  in  bis  pardon,  nothing  that 
is  essential  to  a  lat^  but  is  in  this  particular. 
Sir  Jeffery  Paboer,  king's  attorney,  conceived 

*  This  Case  was  cited  in  Sidney's  Case  by 
Jjsfferies,  Chief  Justice,  M.  35  Car'  3.  B.  R. 
Md  tbe  book  brought  ioto  cour^    1  Keb.  37f 


this  as  a^etition  of  the  two  HouiPS  to  the 
kingyand  his  grant  of -their  desires :  But  this 
being  n^  under  sval,  caiinot  be  pleaded,  but 
is  an  iudttceaAeut  to  the  king's  pardon j  which 
the  Court  agreed. 

^  He  was  indicted  for  sittingi  wi|h  others,  to 
consult  the  king's  destruction,  ai»d  to  get  the 
government  to  themselves,  30  May,  .1659. 
The  attorney  genera),  Palnier,  begun  with 
evidence  frum  the  treaty  of  tbe  Isle  of 
Wi^ht,  1648,  aftet  with  tlte  acts  made 
against  kin|;ly  government,  and  management 
of  votes  of  the  council  of  state  for  the  navy, 
until  1653.  And  after  in  1659,  sitting  in  ttie 
committee  of  stale  and  managing  the  land 
forces,  issuing  wariaots  (or  them :  And  in  tha 
committee  of  the  council  for  gnvernment,  he 
contrived  tbe  alteration  of  g«#vernment,  and 
raised  the  opinion  that  the  people  had  made 
trustees,  and  that  these  were  unalterable;  all 
which,  with  procuring  arms  for  his  own  regi- 
ment, amounting  to  a  levying  war  actually. 
Sir  Henry  urged,  That  no  person  in  being  then 
claimed  tbe  kingly  government,  but  all  things 
were  done  in  the  name  of  the  Commonwealth, 
and  so  maUer  of  kw  midht  thereon  arise ; 
which  the  court  ooaoeivecT  would  not,  being 
not  material,  notwithstanding,  3  Inst  7,  by 
sir  Heunr  is  meant  of  a  king  in  possession ; 
but  by  Maynard,  tbe  king's  seijeant,  which 
Windham  agreed,tliere  mustbe  a  king  regnant, 
there  being  no  interregnum  i)i  law  i  But  by 
sir  Henry  they  may  be  said,  king^  that  have 
tha  authority.  Finch  conceived  this  the  old 
priest,  Watson's  doctrine,  who  thought  to  op- 
pose king  James,  being  not  actually  in  pos* 
session,  was  no  trea&iu;  and  ibii  was  of  their 
own  doing,  who  only  usurped  tbe  name  of  a 
parliament ;  Apd  bad  it  been  so,  vet  tbat  is 
no  sanctuary  for  treason,  but  this  Court  may 
try  them ;  whicJi  the  Court  agreed.  3.  Sir 
Henry  urged  also,  that  the  parliament  in 

.  being  13  Aug.  164S,  was  not  dissolved  by  the 
king's  death ;  the  act  13  Car.  8,  cap.  U  §  3b 
of  preservation  of  the  king's  person,  men- 
tioning only  that  it  is  thereby  dissdyed,  and 
the  equality  of  tlie  (hree  estates  in  sove* 
rei};nty  is  that  which  makes  it  potitical,  as 
Fortesc'oe :  And  for  this  end  DeuU  17,  kings 
were  constituted.  Finch  Solicitor,  the  kjng 
cannot  give  away  that  prerogative  of  calling 
and  dissolving  parliaments,  4  Car.  Thurshay 
against  and  they  are  undoubtedly  4^ 

termined  by  his  death :  As  comoiissioa  of 
sewers,  appointed  bv  IS  £lix.  9,  not  to  end 
ip  10 years;  he  doubted  not,  but  parlistments 
may  commit  treason,  if  an  unjust  thing  of 
them  may  be  presumed  contrary  to  their  al- 
legiance and  customs  of  parliament:  Tbe 
cot|trary  doctrine  foUoweth  from  a  venom- 
ous principle  of  co-ordination,  which  is 
against  the  oath  of  allttiance :  for  if  men 
in  parliam^t  will  speak  desperate  thi^^, 
it  is  pgt  to  be  privileged  by  parliament: 
And  tbe  king's  nein|(out  of*^  pqss^ioo  is 
but  an  aggravation  ot  tbe  treaspii.  Wiud- 
hmii,  I  set  no  colour,  wl0  by  b^ing  opati* 
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Vane,  by  his  fair  oarriftge :  And  sir  Henrv 
Vane  soon  after  was  beheaded  oo  Towcf4uliy 
ami  Lambert  sent  to  Gersey.**  Keble. 
Of  this  Case  of  sir  llenrj  Vane  some  oonaidcra^ 
ttOB  was  had  in  the  controversy  which  was 
excited  by  lord  RnsselFs  Case,  a.  d.  1063. 
See  the  diflerant  articles  subjoined  to  hit 
Trial  in  this  ColUaion.  See  also  a  Note  to 
the  Case  of  Anderton,  a.  d.  1093,  mfraJ] 


nu«d  longer  than  usual,  tliey  shoold  have 
more  |«ower  than  another  parliament^  which 
is  but  the  king's  council :  And  though  it  is 
not  to  be  dissolved,  but  by  another  act,  yet 
by  the  king's  death  it  is  determined  in  fact,  as 
marriage  enacted  not  to  be  divorced  till  ano- 
ther act,  yet  it  is  done  by  death ;  and  betwixt 
king  and  parliament  is  a  like  coitjunciion. 
And  had  an^army  in  the  life  of  kins  Charles 
the  1st,  forced  and  packed  any  of  &  parlin- 
inant,  it  had  been  a  suspension  of  a  parlia- 
ment till  it  might  resort  a^n  to  its  frMdom, 
as  is  the  law  of  aU  nations.  Twtsden  ad 
trf«m,  it  had  been  without  question,  had 
not  the  act  been  made  that  it  should  not  be 
dissolved,  which  word  is  not  extendable  to  a 
discontinuance ;  so  it  saith,  no  act  done  or 
to  be  done  shaH  dissolve  it,  his  death  is  no 
such  act;  Mallet  and  Foster  ad  idem,  it 
was  only  to  treat '  nobiscum,'  which  is  meant 
.  in  the  king's  p«4iticai  and  personal  capacity, 
and  so  determined  by  his  death,  whereby 
tliose  capacities  were  severed,  wbi<;h  to  do, 
or  suppose,  by  an^  oth«r,  is  the  greatest  trea- 
son, the  law  makmg  no  such  distinction :  but 

*  eo  insunte,'  that  one  dieth  tUe  other  is  king. 
Either  House  may  commit  treason,  though 
the  parliament,  vn.  king,  lords,  and  com- 
mons cannot.  Twisden  rebuked  the  abomio- 
abledistinctton  of  the  king's  capacity;  and '  per 

*  Curiam,'  the  endeavouring  to  keep  the  king 
out,  though  he  be  not  in  posaesaion,  is  treap 
son  ;  and  counsel,  by  Twisden,  is  not  to  be 
allowed  in  things  that  tend  to  subvert  fnndv 
mentals,  as  Storv's  Case. 

**  Sir  Henry  cited  Wcstm.  9,  cap.  31,  that  he 
ought  to  have  a  bill  of  exception  sealed  by 
the  Court,  and  the  indictment  to  that  end 
read  in  Latin,  which  the  Court  denied,  as  a 
thing  unreasonable,  the  statute  not  extend- 
ing to  ainr  indictment,  by  Glya  the  king's 
Serjeant,  for  thb  is  no  supersedeas ;  but  that 
judement  and  execution  may  be  had  not- 
witnstandingp  and  so  this  would  be  to  no  pur- 
pose, uid  no  gaoMelivery  would  ever  be  if 
It  should  be  allowed,  but  by  sir  Henry 
Vane,  the  parliament  have  declared  that  exe- 
cution should  be  remitted  in  case  judgment 
passeth :  which  petition  of  the  houses,  aud 
pant  of  the  king,  were  read.  Windham, 
Did  the  prisoner  not  understand  English,  it 
ought  to  be  read  in  Latin ;  but  no  copy  of 
the  indictment  was  ever  delivered  in  Latin 
or  English.  Twisden,  as  the  rest,  delivered 
his  opmion,  that  a  bill  of  exception  is  not 
within  the  statute,  nor  ever  heard  of;  and 
at  common  law  this  bill  lieth  in  no  case. 
The  chief  justice  having  given  judgment, 
declared  that  the  petition  of  the  houses, 
vras  not  to  be  allowed  by  the  king,  in  ease 
the  prisoner  were  obstinate,  as  he  had  been 
in  broaching  ill  documents  and  fundamentals. 
9.  Lambert  excepted  to  the  indictment  that 
he  was  named  without  addition,  which  was 
mistaken.  And  so  the  court  cave  judgment, 
and  declared  him  more  capable  of  the^  bene- 
fit of  the  houses  petition  than  sir  Henry 


Sir  Henry  Vane  being  committed  for  High 
Treason,  had  prepared  the  followrag  Aigument 
for  his  Defence,  before  he  knew  1m>w  the  In* 
dictment  would  be  bid. 

His  imttnded  JrgumenL 

The  OflPence  objected  against  me,  is  levying 
War,  «vithin  the  Statute  95  Ed.  3.  and  by  conse- 
quence, a  most  high  and  great  fiiiler  in  the  duty 
which  the  subject,  uccording  to  the  lavrs  of 
England,  stnnds  obliged  to  perform,  iu  relation 
to  the  Imperial  crown  and  Sovereign  power  of 
En^nd. 

The  crime,  if  it  prove  any,  must  needs  be 
very  great,  considering  the  circumstances  with 
which  it  hnth  been  accompanied  :  for  it  relates 
to,  and  takes  in  a  series  of  public  action,  of 
above  30  years  continuance.  It  took  its  nam 
and  had  iu  root  in  the  bemg,  andwrity,  judg* 
ment,  resolutions,  votes,  and  orders  of  a  par- 
liament,  and  that,  a  parliament  not  only  autho* 
rized  and  commissioned  in  the  ordinary  and 
customary  way,  by  Kis  majesty's  writofsonw 
mons,  and  the  peoples  election  and  deputation, 
subject  to  adjournment,  discontinuance,  and 
dissolution,  at  the  king's  will ;  but  which,  by 
express  act  of  parliament,  was  oonstituted  in 
its  continuance  and  exercise  of  its  power,  free 
from  that  subjection,  and  made  therein  wholly 
to  depend  upon  their  own  will  to  be  declared 
in  an  act  of  parliament,  to  be  passed  for  that  pur» 
pose,  when  they  should  see  cause.  To  speak 
plainly  and  clearly  in  this*  matter ;  That  which 
IS  endeavoured  to  be  made  a  crime  and  an  of- 
fence of  such  an  high  nature  in  my  person,  is 
no  other  than  the  necessary  and  unavoidaDle 
actings  of  the  representative  body  of  the  king- 
dom, for  the  preservation  of  the  good  people 
there&f  in  their  allegiance  and  doty  to  God  and 
his  law,  as  also  from  the  nnminent  dangers  and 
destruction  threatened  them,  from  God's  and 
their  own  eneiniea. 

This  made  both  Houses  in  their  Remon- 
strance, May  26,  1649,  protest,  if  the  ma- 
lignant spirits  about  tiie  king  should  ever  force 
or  necessitate  them  to  defend*  their  religion, 
the  kingdom,  the  privileges  of  parliament,  and 
the  rights  aud  libectiea  of  the  subjects,  with 
their  swords ;  the  blood  and  destruction  that 
should  ensue  thereupon,  must  be  whofly  cast 
upon  their  account,  God  and  their  own  con- 
science telling  them,  that  they  were  clear ; 
and  would  not  doubt,  but  that  God  and  the 
whole  world  would  clear  them  therein.^ 

In  his  miyesty's  Answer  to  tlie  Dechtfatioo 

■»  See  9  Cobb.  Pari.  Bkt,  tfgr. 
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•f  the  two  Hooiesy  May  19,  1640,  lie  ac- 1     The  Law  is  acknowledged  bj  the  king,  to  be 


knowledgeth  hb  ffding  into  the  House  of  Com- 
mons to  demand  the  fire'  menibers,  was  an 
ciTor.*  And  that  was  it,  which  gave  the  par* 
Haroent  the  first  cause  to  put  themselves  in  a 
postare  of  defence,  b^  tlieir  own  power  and  au- 
choritjTy  in  commandmg  the  Trained-Bands  of 
the  Citjr  of  London  to  guard  and  secure  them 
firom  violence,,  in  the  discharge  of  their  tmst 
and  dutY,  as  the  two  Houses  of  Parliament  ap- 
pointed hy  act,  to  continoe,  as  above-mentioned. 

The  next  cause  was,  his  majesty's  raising 
Forces  at  York,  (under  pretence  of  a  guard) 
expressed  in  the  humble  Petition  of  the  Lords 
and  Commons,  May  $3, 1649,t  wherein  they 
beseech  his  majesty  to  disband  all-such  forces, 
and  desist  from  any  further  designs  of  that  na« 
tmv,  otherwise  they  should  hold  themselves 
bondd  in  duty  towards  God,  and  the  trust  re- 
posed in  them  bv  the  people,  and  the  funda- 
mental* laws  and  constitutions  of  this  king- 
dom, to  employ  their  care  and  utmost  power 
to  secure  the  parliament,  and  preserve  the  peace 
and  quiet  of  l\\4  kingdom. 

MatiO,  1649,  The  two  Houses  of  parlraraent 
p^e  their  judgment^  in  these  votes.  1.  **  That 
It  appears,  that  the  king  (seduced  by  wicked 
eomiseb)  intends  to  make  war  against  the  par- 
liament, who  in  all  their  consultations  and  ac- 
tions have  proposed  no  other  end  to  themselves 
bat  the  ears  or  his  kingdoms,  and  the  peiform- 
ance  of  All  duty  and  lovalty  to  his  person.  2. 
That  whensoever  the  king  maketn  war  open 
the  parliameht,  it  is  a  breach  of  trust  reposed 
in  bim  by  his  people,  contrary  to  his  oath, 
and  tending  to  the  dissolution'  of  this  govern- 
ment., d.  That  whosoever  shall  serve  or  assist 
him  in  such  wars,  are  traitors  by*  the  funda- 
mental laws  of  this  kingdom,  and  have  been  so 
adjudged  by  two  acts  of  parliament,  and  ought 
to  snser  as  traitors."   < 

Die  Jovis,  Octob.  8, 1619,t  in  the  Instruc- 
tions agreed  upon  by  the  Lords  and  Commons 
aftont  the  Mihtia,  they  declare,  '<  That  the  king 
(sedwoed  by  wicked  ooansel)  hath  raised  War 
against  the  pitrliament,  and  other  bb  good  sol^- 
jects." 

And  by  the  Judgment  and  Resoludon  of 
both  Houses,  bearing  date  Aug.  13, 1649,  upon 
•ccaaion  of  his  majesty's  Proclamation  for  sup- 
pressing the  present  Mbellion,  under  the  com- 
mand (»  Robert  earl  of  Essex,  ihev  do  unani- 
mously publish  and  declare,  ^  Tnat  all  they 
who  have  advised,  declared,  abetted,  or  coun- 
tenanced, or  hereafter  shall  abet  and' counte- 
nance the  said  Proclamation,  are  traitors  and 
enemies  to  God,  the  king  and  kingdom,  and 

Kilty  of  the  highest  degree  of  tieason  that  can 
committed  against  the  king  and  kingdom,  as 
that  which  invites  his,majesty's  subjects  to  de- 
ttrof  his  parliament,  and  good  people,  by  a 
civil  war ;  and  by  that  means,  to  brtog  ruin, 
confuuou,  and  perpetnaf  slavery  upon  the  sur- 
viving part  of  a  then  wretched  kingdom.'' 

— ~^ ■ — ■ - 

*  See  9  Oobb.  Pari.  Hist.  p.  1980. 
t  Ibid,  p.  19«f.         X  IbM.  p.  11S41. 


the  only  Rule,  by  which  the  people  'can  be  justly 
governed ;  and  that,  as  it  is  hiMuty,  so  it  sbafl 
be  his  perpetual,  vigilant  care,  to  see  to  it : 
therefore  he  will  riot  suffer  eitlier  or  both  Houses 
by  their  votes,  without  or  against  his  con- 
sent,  to  enjoin  any  thing  that  is  forbidden  hj 
the  law,  or  to  forbid  any  thing  that  is  cnjoiiiked 
by  the  law. 

The  king  does  aissert  in  his  Answer  to  the 
Houses'  Petition,  May  93,  1649,  "  That  he 
0  a  part  of  the  parliament,  which  they  take 
upon  them  to  defend  and  secure ;  and  that 
his  prerogative  is  a  part  of,  and  a  defence  to 
the  laws  of  the  land.'' 

In  the  Remonstrance  of  both  Houses,, (May 
96, 1649)  they  do  assert ;  <<  that  if  they  have 
made  any  precedents  this  parliament  they  have 
made  them  for  posterity,  upon  the  same  or 
better  grounds  of  reason  ami  law,  than  those 
were,  ujfmn  which  their  predecessors  made  any 
for  them;  and  do  sav  that  as  some  precedent, 
ought  not  to  be  roles  for  them  to  follow,  so  none 
can  beKmits  to  bound  their  proceedings,  which 
may  and  must  vary,  according  to  tlie  different 
condition  of  times."  And  for  the  pardculort 
with  which  they  were  charged,  of  setting  forth 
Declarations  to  the  people  who  have  chosen 
and  intrusted  them  with  all  diet  is  dearest  to 
them,  if  there  be  no  example  for  it  in  former 
times.  They'  say,  **  it  is  because  there  never 
were  such  monsters  before,  that  attempted  to 
disaflS?ct  the  people  towards  a  parliament." 

They  further  say ;  "  His  majesty's  towns  are 
no  more  his  care  than  liis  kingdom,  nor  his 
kingdom  than  hn  people,  who  are  not  so  his 
own  that  he  hath  aosolute  power  over  them,  or 
in  tliem^  as  in  his  proper  goods  and  estate ;  but 
fiduciary,  for  the  kingdom,  and  in  the  para- 
mount right  of  the  kingdom.  They  also  ac* 
knowledge  the  law  to  be  the  safeguard  and  cus- 
tody, of  id  1  public  and  private  interests.  They 
also  hold  it  fit,  to  declare  unto  the  kingdom, 
(whose  honour  and  interest  is  so  mnch  con- 
cerned in  it)  what  is  the  privilege  of  the  great 
coancil  of  padianient,  herein ;  and  what  is  the 
obligation  that  lies  upon  the  kings  of  this  realm, 
as  to  the  passing  such  bills  as  are  offered  to 
them  by  both  Houses,  in  the  name,  and  for  the 
good  of  the  whole  kingdom,  whereunto  they 
stand  engaiped,  both  in  Conscience  and  Justice 
to  eive  their  royal  assent.  ** 

First,  lu  Conscience;  in  respect  of  the  Oath 
that  is,  or  ought  to  be  taken  oy  them  at  then: 
coronation,  as  well  to  confirm  by  their  royal 
assent  all  such  good  laws  as  the  people  shall 
chose,'  (wherebv  to  remedy  such  inconveni- 
encies  as  die  kiAgdom  may  snffn)  as  to  keep 
and  protect  the  laws  already  in  being.  The 
form  of  the  Oath  is  upon  record,  and  asserted 
by  Books  of  ^ood  anthority.  Unto  ic'reladon 
is  had,  95  Ed.  3.  entitled,  ^  The  Staiate  of 
Provisors  of  Beneflc—  ^ 


Hereupon,  the  said  Commons  prayed  our 
said  lord  the  kiog,  (saith  the  riaht  of  the  crown 
of  JEngland,  and  the  kw  of  the  said  realm,  is 
sacby  thtt  npoD  the  mischiefs  and  damages 
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which  happen  to  this  rcidra,  ht  ovghl  and  it 
bound  bjr  oii  onth«  with  ibe  accord  of  hit  pto- 
pie  in  parliaowot,  to  make  remedy  and  law,  for 
the  femoYing  tbereoO  That  it  may  please  him 
10  ordain  remedy. 

This  right  thus  claimed  by  the  Lords  and 
CommoQi,  the  king  doth  not  deny,  in  his  An- 
swec  thcrennto. 

SecoDdljTv  In  Justice  the  kings  are  obliged 
as  well  as  m  Conscience,  in  respect  of  the  trust 
reposed  io  them,  to  preserve  the  kiogdora  by 
the  making  of  new  kws,  where  there  shall  be 
need,  as  well  as  by  obeenriog  of  laws  already 
made;  a  kingdom  beiiig  many  times  as  much 
exposed  to  ruin  for  want  of  a  new  law,  as  by 
the  violation  of  those  that  are  in  being. 

This  is  a  most  dear  right,  not  to  1m  denied, 
but  to  be  as  doe  from  bis  ma^estv  to  bis  people, 
as  his  protection.  In  all  laws  framed  by  both 
bouses,  as  Petitions  of  Ai^fat,  ihey  have  taken 
themselves  to  be  so  far  judges  of  the  rights 
claimed  by  them,  That  vtwvk  the  king's  Answer 
haih  not  been  in  every  point  fully  according  to 
their  desire,  they  have  still  insisted  upon  their 
claim,  and  never  eiveii  it  over,. till  the  Answer 
hath  been  according  to  their  demand,  as  was 
done  in  the  late  Petition  of  Right  3  Caroh*. 

This  shews,  the  two  houses  of  parliament 
are  judge  between  the  king  and  people  in  ques- 
tion oC  right,  as  io  the  case  also  of  Ship  Money  f 
and  other  illcfal  taxes ;  and  if  so,  why  should 
ihey  not  also  be  judg^  in  the  cases  of  the  com- 
mon good  and  necessity  of  the  kingdom,  where* 
in  the  kingdom  hath'  as  clear  a  right  to  have  the 
benefit  and  remedy  of  the  law,  as  in  any  other 
niatter,  saving  pardon  and  grants  of  favour? 

The  Malkoant  party,  are  they,  that  not  only 
neglect  and  despise,  but  labour  to  undermine 
the  law,  under  colour  of  maintaining  it.  They 
endeavour  to  destroy  the  fountain  and  con- 


servators of  the  law,  the  Parliament.  They 
make  other  judges  of  the  law,  than  what  the 
law  hath  appointed.  They  set  up  other  rules 
for  themselves  to  walk  by,  than  such  as  are  ac^ 
cording  to  law ;  and  dispense  with  the  subjects 
obedtenoe,  to  that  which  the  law  calls  authority, 
and  to  iheir  determinations  and  resolutions,  te 
whom  the  jndgmeot  doth  appertain  by  Jaw : 
Yea,  thouah  but  private  persons,  they  make 
the  law  (u  be  their  rule,  according  to  tlieir  own 
iinderstandiog  only,  contrary  to  the  judgment 
•f  those  that  are  the  competent  judges  thereof. 

The  king  asseru,  That  the  act  of  sir  John 
Botham  was  levying  war  against  the  king,  by 
the  letter  of  the  fttatute  S5  fid.  3,  cap.  9. 

The  Houses  state  the  case,  and  deny  it  to  be 
within  that  statute ;  saying.  If  the  letter  of  that 
tUtute  be  thought  to  import  Uiis;  That  no  war 
^an  be  levied  against  the  king,  ftuit  what  is  di- 
rected and  intended  against  his  person ;  Or, 
that  every  levying  of  forces  for  the  defenoe  of 
tbe  king's  authority,  and  of  his  kingdom,  against 
tbe^  personal  commands  of  the  king,  opposed 

^  See  2  Cobbett's  Pari.  Hist.  3r4. 

t  See  No.  147,  vol.  3,  p.  885  of  this  Collec- 
tion. 


thcrennto,  (thougb  accompanied  with 
sence)  it  treason  or  levying  war  against  the 
king ;  Such  interpretation  is  very  far  from  the 
sense  of  that  statute,  and  so  miich  the  statute 
itself  speaks,  besides  the  authority  of  Book* 
Cases.  For  if  the  cUuse  of  Icv^mg  war  had 
been  meant  only  against  the  kutt^  person, 
what  need  bad  there  been  thereof^  after  the 
other  branch  in  the  same  statute,  of  compass* 
log  the  king's  death,  which  would  necessarily 
have  imnlied  this?  And  because  the  former 
doth  imply  this,  it  seems  not  at  all  to  be  in- 
tended, at  least,  not  chiefly  in  the  latter  branclv 
but  the  levying  war  against  his  laws  and  autho- 
rity;  and  such  a  levying  war,  thouah  notaniu»t 
his  pefBOu,  is  a  levying  war  against  the  king ; 
whereas  the  levying  of  force  against  his  per- 
sonal commands,  ctiougb  accompanied  with  his 
presence,  and  not  ngaiqst  his  laws  and  autho- 
rity, but  in  the  maintenance  thereof,  is  no  levy- 
ing of  war  against  the  king,  but  for  him,*especi- 
ally  in  a  time  of  so  many  successive  plots  and 
designs  of  force  against  the  parliament  and 
kingdom,  of  probable  invasion  from  abroad, 
and  of  so  great  distance  and  alienation  of  his 
majesty's  afiectiooi  from  his  parliament  and 
people,  and  of  the  particular  dan|;er  of  the 
^place  and  magazine  of  Hull,  of  which  the  two 
Houses  sitting,  are  the  most  proper  judges. 

In  proclaiming  sir  John  Hptham,  Traitor, 
tbey  ecy,  The  breach  of  the  privilege  of  pariia- 
raent  was  very  clear,  and  the  subversion  of  the 
subjects  common  right.  For  though  the  privi- 
leges of  parliament  extend  not  to  these  cases, 
mentioned  in  the  Declaration  of  Treason,  Fe- 
lony, and  breach  of  the  peace,  so  as  to  ciempt 
the  members  of  parliameot  from  poni&meni^or 
from  all  manner  of  process  and  trial,  yet  it  doth 
privil^e  them  in  toe  way  and  method  of  thdr 
trial  and  punishment,  and  that  the  parliament 
should  first  have  the  cause  brought  before  Ihem, 
thnt  they  may  judge  of  the  met,  and  of  the 
groonds  of  tiieir  accusation,  and  how  for  forth 
the  manner  of  their  trial  may  or  may  not  cun- 
cem  the  privilege  of  parliament :  otherwise^ 
under  this  pretext,  the  privilege  of  paflianent 
in  this  matter,  may  be  so  essentially  broken,  as 
thereby  the  veqr  being  of  pariiament»  may  be 
destroyed.  Neither  doth  the  sitting  of  a  par- 
liament, suspend  all  or  any  law,  in  maintaining 
that  law,  which  upholds  the  privilege  of  parlia- 
ment, which  upholds  the  parliament,  which  op* 
holds  the  kingdom. 

They  furtte  auert;  That  an  soose  sense, 
they  acknowledge  the  king  to  be  the  oolj[  per* 
son,  against  whum  treason  can  be  committ^, 
that  i^  as  he  is  king,  and  that  treason  which  is 
against  the  kingdom,  is  more  against  the  kims» 
tlHin  tlu|t  which  is  against  his  person,  because 
be  is  king :  for  treason  is  not  treason,  as  it  is 
against  him  as  a  man,  but  as  a  man  that  is  a 
king,  and  as  he  hath,  and  stands  in  that  relatioo 
to  the  kingdom,  intrusted  with  the  kingdoca^ 
and  dischaiging  that  (rust. 

They  also  avow.  That  there  can  be  no  oooh 
petent  judge  of  thuor  any  the  like  oase^  bat  a 
Pariianient;  and  do  say,  thut  if  thf  wicfced 
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eoiwiel  abouc  the  king  could  master  this  parikir 
meot  by  force,  thej  would  hold  up  the  laine 
p0wer  10  deprive  us  of  all  parltameots,  which 
are  tlie^ipund  and  piUar  of  the  snbject'a  libertj, 
and  that  which  only  maketh  England  a  me 
■lonarchy. 

The  Orden  of  the  two  Houses  carry  in  thenr 
law  for  their  limits^  and  the  safety  ot  the  land 
for  their  end.  This  makes  ibem  not  doubt  but 
all  his  majesty's  good  subjects  will  yiekl  obe- 
dieoce  to  bis  majesty's  aothorityy  signified  there- 
in by  both  Houses  of  Parliament :  for  whose 
eucourageoyent,  and  that  they  may  know  their 
doty  in  matters  of  4uit  nature,  and  upon  how 
safe  a  ^ond  tbey  go,  that  follow  the  iudgment 
of  parliament  for  their  guide ;  Tbey  iJledge  the 
true  ipeaning  and  ground  of  that  statute,  11 
Hen.  7|,  c^p.  Imprinted  at  laige  in  his  majesty's 
Message,  May  4;  This. statute  proTides,  that 
noiia-  that  attend  opon  the  king  and  do  him 
true  service,  shall  be  attainted,  or  forfeit  any 
thing.— What  was  the  scope  of  this  Statute  ? 

Answ.  To  provide,  that  men  should  not  suf- 
fer ae  traitors,  for  servipg  the  king  in  his  wars 
according,  to  the  dufy  of  their  allegiance.  But 
if  this  had  been  all,  it  had  been  a  very  needless 
and  ridicttlour  Statute.  Was  it  then  intended 
(as.lhey  seem  to  make  it,  that  print  it  with  his 
jnaj^y's  Message)  that  those  should  be  firee 
£t<m  all  crime  and  penalty,  that  should  follow 
the  king  and  serve  him  in  war,  in  any  case 
whatsoever,  whether  it  was  for  or  against  the 
kingdom,  or  the. laws  thereof?  That  cannot 
he ;  for  that  could  not  stand  witb  the  dunr  of 
their  allegiance,  Which  in  the  beginuiog  of  this 
Statate,  vi^enpiessed  to  be,  '  to  acne  the  king 
'  for  the  time  b^ng  in  his  wars„  for  the  defence 

*  of  him  and  the  land.'  If  therefore  it  be 
against  the  laiid,  (as  it  must  be»  if  it  be  aninst 
the  pariiament,  the  representative  body  of 
the  kingdom)  it  is  a  declming  from  the  doty  of 
allegiance,  wliich  this  statute  supposes  may  be 
done^  though  men  should  follow  the  king's 
person  in  il^  war.  Otherwise,  there  had  been 
no  need  of  such  a  Proviso  in  the  end  of  the 
Statute,  that  none  should  take  benefit  thereby, 
that  should  decline  from  their  allegiance* 

That  therefore  which  is  the  pnufipal  verb 
in  this,  is,  '  the  serving  of  the  kiog  for  the 

*  time  being,'  wliicb  cannot  be  meant  of  a  Per- 
kin  Warbeck,  or  any  that  should  call  himself 
king,  but  such  a  one,  as  (whatever  his  title 
might  prove,  ather  in  himself  or  in  his  ances* 
tors)  should  be  received  and  acknowledged  for 
.such,  bv  the  kingdom,  the  consent  whereof 
cannot  be  discerned  but  byparbament;  the 
act  whereof  is  the  act  of  the  whole  kingdom, 
by  the  penoaat  suffrage  of  the  peers,  and  the 
deiegiits  consent  of  the  Commons  of  England. 
Hen.  7th  therefore,  a  wise  prince,  to  clear  this 
osatter  of  conieit,  Itappening  between  kings  <U 

Jmcio  and  kings  dejurtj  procnred  this  Statute  to 
*be  OMde^  'That  none  shall  be  accounted  a 

*  traitor  fir  stMving  in  his  wars,  the  king  for  the 
.*  rime  Ining ;'   that  is,  for  the  jpresent  allowed 

and  received  b>  the  parliament  in  behalf  of  die 
iBngdgm.    And  as  it  tf  trulj^  suggested  in  the 


preamble  of  the  Statute ;  it  is  not  amaable  to 
reason  or  conscience  that  it  should  b^  other« 
wise,  seeing  men  should  be  put  upon  an  im« 
possibility  of  knowing  their  duty,  if  the  judg* 
meqt  of  the  highest  court  should  not  be  a  rule 
to  guide  them.  And  if  the  judgment  thereof 
is  to  be  followed,  when  the  Question  is.  Who 
is  king  ?  much  more,  when  the  Question  is. 
What  is  the  best  service  of  the  king  and  king- 
dom i  Those  therefore  that  shall  guide  them* 
selves  by  the  judgment  of  parliament,  ought 
(whatever  happen)  to  be  secure  and  firee  from 
all  account  and  penalties^  upon  the  ground  and 
equity  of  this  Statute. 

To  make  the  parliament  countfUancers  of 
treason,  they  say,  is  enough  to  have  dissolved 
all  the  bands  of  service  andoonfidence  between 
his  migeMy  and  his  pariiament,  of  whom  the 
law  says,  a  dishonouraole  thing  oug^t  not  to  Im 
imagined. 

llis  condnsioii  then  is  a  dear  rasolt  from 
what  hath  been  argued ;  That  in  all  cases  of 
such  difficulty  and  unnsualness,  happening  by 
the  over-mlmK  providence  of  God,  as  reoder 
it  impossible  for  the  sulgect  to  know  his'  dntr 
by  any  known  law  or  certain  rale  extant,  his 
relying  then  upon  the  iudgment  and  reason  of 
the  whole  realm,  declared  by  their  represen- 
tative body  in  parliament,  then  sitting,  and  ad* 
hefing  thereto,  and  pnisning  thereof,  (thotigh 
the  same  afterwards  be  by  succeeding  parha* 
ments,  judged  erroneous,  focti6os  and  unjust) 
is  most  agreeable  to  ripht  reason  and  good  con* 
sdence ;  and  in  so  doing,  all  persons  are  to  be 
free  and  secure  from  all  account  and  penalties 
not  only  upon  the  ground  and  equity  of  that 
Statute,  11  Hen.  7.  but  according  to  all  ndes 
of  justice,  natural  or  moral. 

Afterwards,  in  Easter  Term,  Sir  Henry  Vano 
was  indicted  of  Usgh-Treason|  before  the  Mid« 
dlesex  Grand-Jury ;  and  the  Bill  being  ibund 
by  them,  he  was  upon  Monday  the  9nd  of  Jane 
in  Trinity  Term,  arraigned  to  this  eflfect ; 

*  That  you,  as  a  false  Traitor  against  bis  most 

*  excellent  majesty  king  Charles  the  Sod,  your 

*  supreme  and  natural  lord,  not  having  the  fear 
'  of  God  before  your  eyes,  and  «^itlidrawing 

<  that  your  duty  and  allegiance,  which  a  trua 

<  subject  ought  to  have  and  bear  to  our  said 

<  liege  and  soverqup  lord,  the  ISth  of  May,  in 

<  the  1 1th  year  of  our  ssid  sovereign  lord  the 

<  king,  at  the  parish  of  St.  Martin  in  the  FieidSb 

*  in  the  county  of  Middlesex,  did  compass  and 

<  imagine*  the  death  of  qur  said  sovereign  lord 

<  the  king,  ind  the  ancient  frame  of  govern- 
( ment  of  this  realm  totally  to  subvert,  and 
'  k^p  out  our  said  sovereign  ford  from  the 
^exercise  of  his  regal  govf?mment.    And  the 

*  same  the  better  to  effect,  the  said  nr  Henry 

<  Vaae,  the  said  19th*day  of  May,  m  the  said 

*  Itth  year,  j&c.  at  St.  Martin's  afonsaidy'to- 

*  gather  with  other  false  TkmiSoie,  to  the  jurors 

<  unknown,  did  traitoroosly  and  maHcioasly  as- 

*  See  tlie  Note  to  the  Case  of  the  Ecpcides^ 
amttp  vol.  5,  p.  973. 
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<  scmble  ftod  nt  fogether»  and  then  and  there 

*  ccmsuked  toMog  the  king  unto  dwtructien, 

*  and  to  boM  him  out  iWmi  the  exefcite  of  hit 

*  regal  anthority,  and  then  aod  there  usurped 

*  the  government^  and  appointed  officers,  to 

*  wit,  cotonett  and  captains  of  a  certain  army, 
«  rnned  against  the  king;  aj^ainst  the  peace  of 
'  our  soveieign  lord  the  liing,  his  crown  aod 

*  dignity,  and  contrary  to  the  form  of  the  sta* 
'  tote  in  that  case  made  and  provided.    And 

<  the  hatter  to  effect  this,  the  tOth  of  December, 
'  in  the  said  11th  year,  with  a  mnltiiude,  to  the 
'  nam  her  of  a  tbonsand  persons,  to  the  jnrors 

*  unknown,  in  warlike  manner  assembled,  and 

*  arrayed  with  guns,  trumpets,  drums,  &c.  did 
'  levy  war  against  the  peace,  &c.  and  contrary 
'  to  the  form  of  a  sutute.' 

Whisb  baiag  read,  be  prayed  to  have  it  read 
a  second  time,  which  was  j^ranted  him.  He 
then  pnynd  to  have  it  read  m  Latin,  which  all 
ihe*oouft  denied,  *  aod  Keeling  the  king's  Ser- 
jeant said,  Tba  though  all  pleas  and  cauies  are 
set  down  on  record  in  Latin,  yet  the  agitations 
of  oauMS  in  court,  ought  to  be  in  English. 

The  prisoner  moved  several  exceptions  to  the 
Indictment,  as  that  the  25  £.  3.  is  not  pursued  i 
that  he  had  levied  no  such  force  as  amount* 
ed  to  a  levying  of  war ;  Also  the  place  in 
which  persons  with  whom,  are  both  uncertain ; 
and  the  particular  acts  af  levying  war  being 
not  set  forth,  he  thought  therefore  the  indict- 
ment was  insufficient.  Also  lie  said,  Hera  is 
a  long  time  of  action  for  which  I  am  charged, 
aod  I  may  be  eonceraed  for  what  I  acted  as  a 
member  in  that  Sovereign  Court  of  Parliament, 
and  if  any  thing  concerns  the  jurisdiction  of 
that  court,  I  ought  aot  to  be  judged  here.  At 
which  the  Court  and  King's  Counsel  took  great 
o^ence. 

He  said  also^  There  hath  been  an  Act  of  ge- 
neral Pardon  smce  that  time,  wherebv  all  trea- 
sons are  pnt  in  utter  oblivion;  and  though  sir 
Henrv  Vane  were  excepted,  yet  none  consent 
that  be  was  that  sir  Henry  Vane.  But  the 
King's  Counsel  said.  If  he  would  plead  that 
plea,  they  would  join  that  issue  with  him,  if  he 
pleased ;  which,  if  it  should  be  found  against 
bim,  it  would  be  too  late  to  plead  not  giulty. 

But  the  Court  said.  In  favour  of  life  a  mun 
may  plead  a  double  plea,  and  give  in  bis  ex- 
ception, and  plead  over  to  the  felouy  or  treason 
Not-guihy. 

But  as  to  the  exceptions  taken  to  the  In- 
dictment, they  sive  litde  heed  to  them,  but 
liressed  Inm  to  olead  or  confess. 

Whereupon  he  pleaded  Not  GaUty ;  'and 
iMd  four  days,  to  wit  till  Friday  next,  for  his 
ifial. 


^^ 


*In  Chamock'sCase^  a.  d.  1096,  infra,  at  the 
prisonev's  veqaest  the  ladiccment  ia  Latin  was 
fead  over  to  hmi  twicer  See  the  Case  infra. 
After  Vane's  conviction  the  King's  counsel  con- 
•eoted  that  the  Indictment  in  Latin  might  be 
read  to  him.  G 


Manorandwmfor  and  tomard$  my  DefauCp 

Upon  hearing  the  Indictment  read,  and  before 

Pleading. 

First,  to  lav  before  the  court  the  impossibility 
that  he  humbly  conoeivee  is  already  in  view,  at  to 
the  having  any  such  iiidifiereot  and  equal  tnal,  as 
the  law  intends  him,  and  doth  require  and  com- 
mand on  the  behalf  of  all  the  tree  people  of 
England.  The  rise  for  this  conception  he  takes 
from  what  hath  been  already  done  in  rdation 
to  the  prisoner  faimsdf,  unheard,  unexamined 
and  yet  kept  close  prisoner  for  near  two  whole 
years.  This  he  shall  leave  to  the  judgment 
of  the  oourt,  after  that  he  bath  made  known  the 
particulars  thereof  unto  them,  as  necessary  to 
precede  the  thing  demanded  of  him,  in  plttding 
Guilty,  or  Not  Guilty. 

Secondly,  what  is  the  indifferency  which 
the  law  requires  and  appoints  throughout,  as 
well  in  matters  that  go  before  the  trial,'  as  in 
the  proceedings  at  tl^  trial  itself. 

Before  the  trial,  aod  in  the  first  step  to  if, 
which  is  the  keeping  and  securing  his  person. 
Magna  Charta  is  clear,  and  gives  this  rule, 
cap.  99.  'Nullus  liber  homo  capiatur,'  &c. 
'  No  Freeman  shall  be  taken  or  imprisoned,  or 

*  be  disseised  of  his  freehold  or  libOTties,  or  free 

*  customs,  or  be  outlawed  or  exiled,  or  any  otfaei^ 

*  wise  destroyed ;  Nor  we  will  not  pass  upon 
'  him,  norcondemn  him,  but  by  lawfol  judgment 
<  of  his  P^rs,  or  by  the  law  of  the  land :  Wa 

*  will  sell  to  no  man,  wewill  not  deny  or  defor 
'.  to  any  man  either  justice  or  right.' 

Out  of  this  Chapter,  as  out  of  a  root  (saith 
Sir  Edward  Coke)  do  many  fruitful  branches 
of  the  law  of  England  spring.  It  contains  nine 
branches;  some  whereof  I  shall  insist  opon  in 
my  case. 

First,  That  no  man  be  taken  or  imprisoned 
but  per  ligtm  ierns^  that  is,  by  the  oomroon 
law  Or  custom  of  England ;  which  words  per 
legem  terr^,  though  put  last,  refer  to  all  the 
precedent  branches. 

Secondly,  The  goods  of  any  offender  cannot 
regularly  be  taken  and  seised  to  the  kinals 
use  before  conviction,  nor  be  inventoried,  nor  toe 
town  cbaived  therewith,  before  the  owner  be 
indicted  of  record. 

Thirdly,  no  man  shall  he  exiled  or  banished 
out  of  his  country,  nor  be  in  any  sort  destroyed 
hut  by  the  verdict  of  his  Peers. 

This  appears  by  Bracton  and  other  andent 
writers,  quoted  by  Coke,  in  tlie  third  part  of 
his  Insticmes,  fol.  S88. 

Upon  the  whole  matter,  saith  Coke,  These 
two  conclusions  are  manifintly  proved.  1.  That 
befow  Indictment,  the  goods  or  other  tilings  of 
any  offender  cannot  be  searched,  inventoried 
or  in  any  sort  seised,  nor  sfier  indictment,  sein- 
ed, removed,  or  taken  away,  before  conviction 
or  attainder.  Sdly,  That  the  begging  of  the  goods 
or  estate  of  any  delioqueot,  accus^  or  indict- 
ed of  any  treason,  folony,  or  other  offence  before 
he  be  convicted  and  attainted^  is  utterly  unlaw- 
fol;  Stm.  Ai.  l,cap.9. 


Ml 


fTATS  TRIALS,  UCaauss  II.  1662.^^^  JHigh  Trtattm. 


lPk6 


And  beiidety  it  liiaketh  ihm  praieootuNi 
wpuuM  Um  dclinqueiMy  more  precipitant,  vio* 
lent  And  uodnei  then  the  quiet  and  equal  pro- 
oecdiog  of  the  law  and  justice  would  permit : 
Or  eke^  b;  Muae  anderhaud  agreement,  stops 
or  binders  the  due  couise  of  justice,  and  dia- 
oourageth  both  judge,  juror  and  witness  to  do 
their  dntj. 

Sfdl/,  The  Judjiges  are  not  to  give  so 
much  as  their  opii^ion  before  hand^  oonoetn* 
iog  the  offence,  whether  it  prove  that  offence 
in  that  case. 

Coke  in  the  chapter  ofPetty>*Trrason,fo).  89« 
cxpres&ly  saiih ;  *  And  to  the  «od  the  trial 
may  be  the  more  indifferent,  seeing  the  8ale> 
It  of  the  prisoner  consists  in  the  iadiflOerencv  of 
the  court,  the  judipes  ooeht  not  to  deliver  their 
opinif^ns  belbre  hand,  of  any  criminal  case  thai 
may  come  before  them  judicially.'  And  be 
there  cites  Hompbrey  Stafibid's  case,  thatarcb* 
traitor,  in  which  Hussey,  Chief  Justice,  besought 
Hen.  7,  not  to  demand  of  them  their  opinions 
before  hand.  And  in  the  4th  of  his  Institutes 
in  the  chapter  of  the  high  cooit  of  pariiameoc, 
ibl.  37,  be  iuUy  shews  the  evil  of  asking  the 
judges  opinions  beforehand. 

But  instead  of  this.  The  judges  being  amist- 
ant  in  the  Lords' House,  when  ail  acts  of  pariia* 
sent  pass  and  whose  advice  is  taken  in  them 
(as  appears  by  what  is  dedaced  in  the  said  acta) 
prejudged  by  their  opinions  and  the  opinions  o? 
the  paHiMBent  before  bsnd,  the  merit  of  the 
canse  that  now  appean  to  be  pot  npon  the  is- 
sue in  my  triaL  Hereby  the  Judges  are  render* 
ed  es  |*arte,  and  the  indifferency  the  law  re- 
quires, mpossible  to  be  afibrdfd. 

Nor  is  this  aU ;  hot  by  the  rules  declared  in 
the  Act  of  Indemwty,  aU  are  disenabled  to 
plead,  or  make  use  of  the  ordinances,  orders 
and  votes  of  both,  or  either  Houses  of  nariia- 
nent,  that  may  have  oooasion  thereof:  and 
then  by  excepting  the  prisoner  and  bis  fellows 
out  of  the  sa^d  act,  ahd  tfll  benefit  thereby,  a 
door  is  left  open  to  arraign,  bring  to  trial  and 
•entcnce  the  whole  cause  from  the  begiauing  to 
the  ending,  in  the  person  of  the  prisoner,  and 
at  the  same  time,  oepriae  him  of  sll  means  and 
pos^ili^  of  justification  and  defence. 

4thly.  It  is  observable  hew  early  hard  mea- 
■ore  appeared  in  the  way  wherein  the  prisoner 
bemune  excepted  out  of  the  Act  of  Indemnity, 
when  the  Commons  his  proper  judges,  declared 
bim  in  their  thouchts,  not  fit  io  be  cndnngered 
ia  the  point  erf  ufe ;  yet  nnder  tiie  judgment 
of  tbe  Lurds,  (that  ought  not  U>  judge  cooh 
asooers,.  anbraugbt  before  them  by  tbe  Com- 
mons, much  less,  in  opposite  judgment  to  the 
Commons)  the  Commons  were  necessitated  to 
yield,  lest  otherwise  the  Act  of  Indemnity  to 
the  wbok  nation  should  stop  upon  this  dispute 
and  eesenthd  difference  between  the  two 
bouses;  a  competition,  easily  over-roled  x  al* 
though  (as  it  proves  by  the  seqael)  that  Act  of 
Indctmnity  is  like  to  become  J^ls  de  se,  or  a 
destroyer  of  itself^  if  your  lorHshipashsJl  con- 
ceive yourselves  at  liberty,  (notwithstanding 
that  aa).  not  only  to  bring  *.ane^T  into  memory 
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npon  the  stage,  the  state  of  all  Uie  passed  dif«» 
Terences,  from  first  to  last,  but  to  try  and  jucl^e* 
the  merit  of  them  in  my  person,  and  therein 
call  in  question  the  validity  of  that  whole  act, 
and  make  void  tlie  benefit  intended  by  it,  in 
case  the  wsv  undertaken  and  managed  by  both 
or  either  of  tbe  bouses  of  parliament  bejudgcd 
unlawful,  and  within  the  statute  of  H&  Edxt.  3. 
Fortius  adjudges  aU  the  people  of  England 
morally  guilty  of  the  evil  of  a  sin  and  oflencn 
against  the  law  of  nature,  which  once  done, 
whatever  promised  indemnity  be  granted  for- 
the  present,  the  evil  of  tbe  action  remains  upon 
record ;  not  only  to  the  infamy  of  the  whola 
people  of  England,  hot  their  future  danger, 
upon  pretence  they  have  ibrfeited  the  very  in* 
demnity  granted. 

5thly.  The  length  of  time  taken  to  search 
out  matter  against  the  prisoner,  and  the  nndon 
practices  and  conrses  to  find  out  witnesses,  do 
hirther  evidence  how  unlike  the  prisoner  is  to 
have  an  equal  and  indifferent  trial.  He  doubts 
not,  this  will  appear  in  his  two  years  dose  im* 
prisonment,  (stx  months  whereof  was  banish* 
meat)  during  which  time,  he  was  never  so 
much  as  once  examined,  or  had  any  question 
pnt  to  him,  whereby  he  miglit  conjecture 
wherefore  he  was  oommitted  to  prison,  any 
further  tlian  was  expressed  in  the  warrants  oC 
commitments. 

Now  these  were  so  geiieml,  that  nothing 
certain  or  particular  could  be  gathered  out 
of  them.  But  upou  the  received  opinion,  that 
he  was  excepted  out  of  the  act  of  indemnity, 
and  in  the  sense  of  both  houses  a  great  delin- 
quent, his  estate  was. attempted  to  foe  inven* 
toried,  his  reoub  demanded,  his  rents  were 
actualW  eeixed  in  the  tenants  hands,  and  they 
forbidden  to  pay  them.  His  very  courts  were 
prohibited  by  officers  of  great  personapa, 
claiming  the  gtmnt  of  the  estate,  and  threatening 
bis  officers  Aom  doing  tlieir  duty.  By  these 
kind  of  undue  proceeding*  the  prisoner  had  not 
wlierewithal  to  maintain  bimself  in  prison;  and 
his  debts  to  the  value  of  above  10,000/.  were 
undischarged,  either  prmcipal  or  interest.  The 
hopes  of  private  lucre  ami  profit  hereby,  was 
such  in  the  teoanta  and  -other  persons,  sought 
out  for  for  and  near,  to  be  witnesses,  that  it  is 
no  wonder  a^  last  something  by  way  of  charge 
come%  to  be  exhibited. 

And  as  this  is  the  case  of  the  person  before 
his  appearance  at  this  bar,  with  respect  to  the 
foresaid  unequal  proceedings  towards  him,  and 
the  great  disadvantages  put  npon  him,,aiid  all 
these,  as  it  were,  in  a  contiaued  series  of  design; 
the  matters  and  things  themselves  with 


so 


which  it  now  appears  he  is  charged  in  the  in* 
dictment,  make  his  case  still  very  extraordinary 
and  unusual,  involving  him  in  difficulties  that 
are  insuperable,  unless  God*s  own  itnmediata 
power  do  shew  itself  in  working  his  deliverance. 
The  things  done,  are  for  many  years  pivtt, 
in  a  time  of  differences  between  king  and  par* 
liament,  and  wars  ensuing  thereupon.  Many 
extraordinary  changes  and  revolutions  in  the 
state  and  government  were  necessitated  in  the- 
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courae  of  Gnd't  pravidcoce,  for  wi<c  and  bolj 
•iiri*  of  his  aboTE  the  reach  of  human  nitdom. 
Tlie  authority  by  which  th«y  are  done,  ii 
prquJ^cd.  The  UnJcn,  Vutei  aud  llcaolu- 
toiiii  of  parhamenl  arc  made  uwlns,  aud  for- 
liu)d«n  to  lie  produced.  Hereby,  ;'1I  miuiiter 
of  delirncc  b  lakeit  uway  hoai  the  iiriHiiier; 
and  tJiut  oliich  vroi  done  accurdioK  to  lav.  nl 
tlw  law*  of  tbiMe  tiii>«  ner«,  ii  cndeaTuurcd  to 
be  made  uolawfut,  and  *o  the  pn-wna,  acting 
Hccurdii^  U>  tucii  liiv),  ara  Lirougbt  u>  jiauiih- 


.  The  Jud^  (ns  hath  been  ihewcd)  are  tbr*- 
aUUeiJ  in  their  ju(l|mrau,  by  tin  declared  lenn 
()fparliamenti,p*en  ri  pmt  facto.  Thcjuron 
an:  pat  upon  dilbcnltief  never  kooon  befun, 
lor  twelve  ciiumonen  t*  jud|^  the  actiona  of 
Mil  tbe  Commoos  of  EnKlwMl,  in  *rhum  tbey  arc 
included,  as  to  nbuieJuilgioeDt  iitbc  ripbi,  tbe 
one  or  the  oiktw't ;  oaA  wbcthc*  (beir  rapmeo- 
UtivM  be  inuty. 

The  party  indJctrd  it  osder  an  incapacity 
to  bring  witDctwi,  ai  well  from  ibc  nxitre  of 
tbe  place  wherein  the  thinp;s  mere  dune,  within 
tJ>e  wulU  of  iLe  houie,  ai  from  tbe  BtHirtutM  of 
limei  hnviu);  Iward  nothing  of  hi*  clmrne,  and 
being  kept  a  close  pnmner,  to  (be  InK  day. 
Hii  tolicituik  aitd  pertn —  ■ ' — — '  ■-  '■'*  ' — 


crare*  leave  hither  to  add ;  Tbu  he  Uandi  at 
tbb  bar  not  only  ai  a  man,  and  ■  nnn  cloathed 
with  Uia  privilegei  of  the  raoH  iowreign  court, 
but  ai  a  Chriaciaa,  that  halh  f»lh  and  reliance 
in  God,  through  wbote  graciuui  nad  une  ap- 
poiDtmeut  he  i*  brouftht  into  ihete  circuiu- 
Kancei,  and  unio  thii  piica  at  ihii  time,  wIiom 
will  he  dnirca  to  be  fuuiid  re»i]^ed  op  into,  na 
well  in  wliat  he  now  caUi  him  to  taStr,  ni  in 
■hat  be  hath  culled  him  formerly  to  act,  for 
the  good  of  hii  country,  and  of  the  people  of 
Gad  in  il.  Upon  thii  botiom  (lie  blcMcs  ilia 
name  of  hii  God)  be  x*  feirieu,  nod  kno*t  ilia 
iwae  will  be  |oad,  whateier  it  prove.  God'* 
wreogih  may  appew  in  the  pnuner't  weak- 
nev;  and  the  laora  aU  tbinf*  carry  the  face  of 
certain  rain  and  dcMrvclion  mtto  al)  that  i« 
near  and  dear  to  hiai  io  tht»  world,  the  mora 
wtU  dirioe  deliTeraoce  and  Mlratioo  appear  ; 
to  tbemaking  good  ofthat  Scripture,  ■  That  be 
■  that  it  content  to  Inte  hii  life  in  Ood'i  caiue 
'  and  wny,  thall  lave  it,  aod  ha  ttral  iottead 
'  thereof  goMaboal  to  ta«a  hit  lifa  apon  nudiM 


hit 


which  ke  n  quettiuoed, 
nxiny  ye«i»  agitaliont  < 
eilt  and  anna,  cannot 
Dor  be  reputed  ai  tbe  » 
ilone  of  hii  own  head,  ii 
in  anT  of  the  lii  claMC: 
ill  «5'Ed.  3. 

wniBK  b«fore  in  this 
iedged  in  the  Iiidictmi 
wiibio  that  itatiuci  and 
name  of  Iligh-Treatnn 
^■•tihle)  lo  deonve  hii 
oi'ouuntel,  atahoof  GO 
fbr  bia  Defence,  nnd  i 
weana  fix  ihe  cleiniig  i 
tiiii,  unlcM  tooie  remt 
jutticc,  candor  and  favi 
be  better  lor  the  pru 
know*)  10  be  immediil 
command  (if  nolhin);  i 
Miy  lorin  of  law,  as  oiii 
at  leott  two  yeart  cool 
be  denied  in  relation 
uaysecin  better,  ibaa 
of  justice,  lo  pretend  u 
tiie  law  and  tbe  king'i 
to  let  Iraa  ttit  innoccDi 
different  trial  bad  belt 
will  bear  il:  but  it  it 
lliut  all  poMilile  meaua 
i|iid  withheld  from  hiuj 
pttljiulo,  to  furtjudg' 
Uie  pirty  being  unhcar 
And  when  Ite  bath  » 
tionidman  does  occur  I 
1  all  hu 
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xl  thiu  i  to  wit,  1.  TliHt  Sir 
>l.  S93,  SSr4  of  March  ii*9, 
t  Council  of  StBtr,  ao  E*u- 
Mr  of  Shipi  for  ibe  .■Miiiinicr'i 
nrmw  ScM.  I.  March  30, 
'ane  repom  frsoi  tbe  Council 
OOOl.  Parcel  ol'  the  'iOJMOl. 
ib-Walei  tbr  their  del  inqiien- 
ranU  the  iMtinK  oat  ol'lhis 
ice  nf  the  parliament;  wtiicll 
diaglj,  and  to  be  piiil  (o  lit 
Treasurer  oflbr  NaTf.  3. 
Mie  o*Hally  Mt  ia  Council-; 
Miog  nevar  admitted  to  go  is 
waa  aat,  pnivea  ttiat  lio  uftea 
the  fore-door  nnd  bacit-dour, 
I  ibere  all  tba  liiDe  tbe  Coun- 

»  and  Matthew  Lock  uy, 
timei  saw  tir  Hahry  Vans 
:  of  the  Council,  iu  tfie  yean 
*tiicb  osDiiMcd  onljr  of  meoH 
cil ;  and  patticularlj  at  tbtt 
oiiib  and  Iriifa  Affaire,  whvr* 
oa*  often  in  the  chnir,  anfl 
Drden  of  that  Committee. 
IS,  1649,  a  new  Coancil  of 
of  which  air  Henrj  Vane  wa* 

All  the  InttmctiofM  of  lb« 
read  and  aMentad  ts. 

(fol.  reo.)  Sir  Henrj  VaiM 
1  of  an  Onih  of  Secree;  lo  b« 
iverj  of  ihe  membcn  of  thf 
vai,  to  keep  alliliiDgi  which 
ted  in  Council  lecrtt,  and  lo 
il  to  thf ir  InttnKtiom :  nMch 
(tinea  ibeir  Grai  loilructioua 
all  peraom  preieading  tit)e 
t  in  efiect  an  oath  af  abjura- 

1651,  tir  Henry  Vane  wu' 
Council  of  State,  aod  Mversl 
iroduced,  to  wit,  Ha?  30, 
1, 1651,  to  deliver  to  Miyor 
acki  and  ten  Dmnit.  Tlia 
ren  of  dOO  Foot-Anoi,  for 
1  logoldfbj'a  regnoent  •■  attd 
iijed, '  Bj  urds  of  the  Coun- 
dent.' 

A  Warrant  of  that  dale  waf 
Coamiiuianen  of  -the  Navjr, 
one,  for  funuahing  oat  tba 

with  proviaiont  and  Bminn- 
oftbeitate. 

to  1659,  the;  charge  hoi 
t  then  ihe  Juumal-Buok  *aa 
itteMed  b;  Ral(ih  Dame^ 
.659,  aa  Older  wii  mad*  b; 
nittee  of  Saietji,  (wliereof  sir 
ine)  ■  That  ikrj,  or  an*  four 
iImmM  lake  care  of  t)ie  Saleiy 
Ealtb.^d  ihejUiHtfbreiebt 
T :'  fbl.  se. 

Eir  Elenrr ' 
Anadwith  all  t 
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course  of  God's  providcDce,  for  wise  and  holy 
•lids  of  liis  aboYc  the  reach  of  human  wisdom. 
Tlie  authority  by  which  they  are  done,  is 
prejudged.  The  Orders*  Votes  aud  Resolu- 
tion*! of  parliamenc  are  made  useless,  and  for- 
bidden to  be  produced.  Hereby,  9U  manner 
of  defence  is  taken  away  from  the  priwuer ; 
and  that  which  was  done  accord io|(  to  iaw,  ns 
tlie  laws  of  those  times  were,  is  endeavoured  to 
be  miide  unhiwful,  and  so  the  persons,  acting 
according  to  sucii  lawS|  are  brought  to  pnuisb- 
menu 

.  The  Judges  (as  hath  been  shewed)  are  fbre- 
stalled  in  their  judgments,  by  ttie  declared  sense 
qf  parliaments,  given  fx  pott  facto.  The  j urors 
are  pat  upon  didicnlties  never  known  before, 
lor  twelve  oimmoners  to  judge  the  actions  of 
all  the  Commons  of  England,  in  whom  they  are 
included,  as  to  whose  judgment  is  the  right,  tbe 
one  or  the  other's ;  und  whether  (heir  represeo* 
tatives  be  trusty. 

The  party  indicted  is  nnder  an  incapadiy 
10  bring  witnesses,  as  well  from  the  nature  of 
the  place  wherein  the  ihinf  s  were  done,  within 
the  walls  of  the  house,  as  from  the  shorlncH  of 
time,  having  heard  nothing  of  his  clmrge,  and 
being  kept  a  close  prisoner,  to  tbe  InM  day. 
Uis  solicitors  aud  persons  iiu ployed  in  his  law- 
business,  were  also  restruiued  irom  liiai. 

It  is  also  roost  evident,  that  the  matters  lor 
which  he  is  questioned,  being  tbe  product  of  so 
many  years  agitations  of  parliamentary  couiw 
oils  and  arms,  cannot  be  of  a  single  concern, 
Qor  be  reputed  as  tbe  actions  of  a  private  roan, 
«iooe  of  his  own  head,  uor  ttierefore  come  with- 
in any  of  the  sii  classes  of  Ttaason,  contained 
in  95*  Ed.  3. 

It  is  a  case  most  unusual,  and  never  hap* 
peniag  before  in  this  kingdom  ;  yet  it  is  al- 
iedged  in  the  Indictment  to  be  a  levying  war 
within  that  slacute,  add  so  comes  to  liave  the 
name  of  liigh-Treasnn  put  upon  it,  thereby  (if 
possible)  to  deprive  him  of  the  use  and  benetit 
o)  counsel,  as  also  of  competent  time  to  prepare 
fi>r  hia  Defence,  and  all  fitting  and  requisite 
means  ibr  the  clearing  of  his  innncency.  Unto 
t4)is,  unless  some  remedy  be  aflfonled  by  the 
justice,  candor  and  favour  of  this  Court,  it  may 
be  better  for  the  prisoner  (for  ought  he  yet 
knows)  10  be  immediately  destroyed  by  special 
command  (if  nothing  else  will  satisfy)  within 
any  form  of  law,  as  one  to  whom  quarter,  after 
at  least  two  years  cool  blood,  is  thought  fit  to 
be  denied  in  relation  to  the  late  wars.  This 
may  seem  better,  thaa  under  a  colour  and  form 
of  justice,  to  pretend  to  give  him  the  benefit  of 
the  law  and  toe  king's  courts,  whose  part  it  is, 
>  to  set  free  the  innocent,  upon  an  equal  and  in- 
different trial  had  before  them,  if  their  cause 
will  hear  it:  but  it  is  very  visible  beforehund, 
that  all  possible  means  of  defence  'are  taken 
aud  withheld  from  him,  and  laws  are  made  ex 
p^t  facto,  to  forejudge  tlie  merit  of  the  cause, 
tiie  party  being  onheard. 

And  when  Us  hath  said  all  this,  that  as  a  ra* 
tional  man  does  occur  to  him,  and  is  fit  for  him 
to  repreaeuc  in  aU  humility  to  the  comt,  he 


craves  leave  fbrther  to  add ;  That  he  stands  at 
this  bar  not  only  as  a  man,  and  a  man  cloathed 
with  the  privileges  oi  the  most  sovereign  court, 
but  as  a  Christiaa,  that  hath  faith  and  reliance 
in  Ood,  through  whose  gracious  and  wise  ap-' 
pointment  he  is  brought  into  these  circum- 
sUnoes,  and  unto  this  place  at  this  time,  whos* 
will  he  desires  to  be  fuund  resigned  op  into,  at 
well  in  what  he  now  calls  him  to  sotter,  as  in 
what  be  hath  culled  him  formerly  to  act,  for 
tbe  good  of  his  country,  and  of.  the  people  of 
God  in  it.  Upon  this  bottom  (he  blesses  the 
nalne  of  his  God)  he  is  fearless,  and  knows  the 
issae  will  be  good,  whatever  it  prove.  God's 
strength  may  appear  in  the  prisoner's  weak- 
ness ;  and  the  more  all  things  carry  the  face  of 
certain  rain  and  destraction  mtto  all  that  is 
near  and  dear  to  him  in  this  world,  the  mora 
will  divine  deliverance  and  salvation  appear ; 
to  th^  making  good  of  that  Scripture,  *  I'hat  he 

*  that  is  content  to  lose  his  life  in  God's  cause 

*  and  way,  shall  save  it,  and  he  that  instead 

*  thereof  goes  about  to  save  his  life  upon  nndna 
'  terns,  shall  lose  it.' 

Far  be  it  therefore  from  me,  to  have  know* 
ingly,  maliciously  or  wittingly  offended  the  law, 
rightly  undantood  and  asserted ;  much  less,  to 
have  done  any  tiling  that  is  maUtm  per  sr,  or 
tliat  is  morally  evil.  This  is  that  I  allow  not 
as  r  am  a  man,  and  what  I  desire  witli  stedlss^ 
ness  to  resift,  as  I  am  a  Christian.  If  I  can 
judge  any  thing  of  my  own  case.  The  true  rea- 
son of  the  prebent  dificoities  and  straits  I  am 
iu,  b  because  I  liave  desiied  to  walk  by  a  just 
and  righteous  rule  in  aU  my  actions,  and  not  to 
serve  the  lusts  and  passions  of  men,  but  had 
rather  die,  than  wittmgly  and  deliberately  sin 
af!ainst  God  aud  transgress  his  holy  laws,  or 
prefer  my  own  private  interaat  before  the  good 
of  the  whole  oommoniir  I  relate  unto,  in  the 
kingdom  where  th«  kit  of  my  residence  is  cast, 

F/if/oy,  Jun€  6, 10G2. 

On  this  da^,  the  SheriiF  returned  fbrty-eight 
freeholders  ol  tbe  cotmty  of  Middlesex.  After 
tliirty-iwo  were  diaUeniped  by  the  prisoner,  he 
had  ajmy  of  twelve  men  sworn;  to  wit,  sir 
WiUiaiu  koberts,  jun.  sir  Christopher  AMy, 
John  vStone,  Henry  Carter,  John  Leech,  Daniel 
Cole,  Daniel  Browne,  Thomas  Cbelsam,  Thomas 
Pitts,  Thomas  Upmuo,  Andrew  Bent,  and  Wil- 
liam Smith. 

Attorney  General,  (Sir  Geoffi7  Palmer.) 
Tlie  Indictment  is,  *  For  traitorously  imagining 
'  and  intendine,  &c  the  death  of  the  king.' 
This  very  imagination  and  compassing,  &c.  is 
treason.  Yet  lorasmuch  as  the  intentions  of 
the  heart  are  secret,  the  law  cannot  take  no- 
tice of  them,  till  they  are  declared  by  Oveit- 
Act.  Therefore  we  shall  give  in  evidence, 
That  for  aocomplishmg  of  these  intentions,  the 
prisoner  sat  with  others  in  several  Councib,  or 
rather  confederacies,  incroached  the  govern- 
ment, levied  forces,  appointed  officers,  and  at 
last  levied  open  and  actual  war,  in  the  head  of 
a  regiment.  If  any  of  these  crimes  be  proved, 
it  it  tufficieot  to  make  him  guilty  within  this 
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indioCmttiit.  And  thcoMn  letting  of  war,  snd 
•ppMiing  in  the  head  of  a  rPKimant,  it  not  only 

*  treason  of  itwif,  but  an  evidence  of  atl  tluwe 
other  tnaiocis  he  stands  charged  with  in  the 
Indictment. 

Tlicte  things  happening  before  the  Act  of 
Obhvion,  joo  ivOl  take  uotice  of  that  act ;  and 
that  the  prhioner  being  excepted  by  name  from 
the  benefit  of  that  pardon^  though  he  he 
chaigeable  lor  anv  -crime  of- treason  since  the 
beginning  of  the  late  war,  yet  we  shall  confine 
the  facts  of  which  we  charge  him,  to  the  reign 
of  liis  now  majesty. 

After  the  Hoose'  had  voted  the  late  ling's 
Concessions  .in  the  Isle  of  Wight  to  be  a  good 
Ground  for  Peace,  many  of  the  members  were 
kept  oat  by  force,  others  turned  out-;  the  peers 
laid  aside^  and  at  last  the  king  murdered*  The 
firU  thing  then  that  we  shall  lay  to  the  charge 
of  the  prisoner,  is.  That  that  very  day  wherein 
that  horrid  act  was  committed,  we  find  his  hand 
and  seal  to  a  Wamot  to  theofiicers  of  the  navy 
to  issue  out  stores  for  a  Summer's  Guard  of  the 
Narrow  Seas.  This  was  the  first  day  of  the 
reign  of  his  now  majesty.  And  so  he  enume- 
rated all  tlie  particulars  which  he  intended  to 
chaige  him  with,  and  proved  theuif  as  fol- 
loweih, 

1.  The  Warrant  of  the  30th  of  Jan.  1649 
was  proved  to  be  the  hand  of  sir  Henry  Vane 
by  Thomas  Lewis  and  Thomas  Turner,  as  they 
believe;  neither  of  them  affirming  that  they 
saw  liim  write  it,  but  knowing  his  hand,  believed 
it  to  he  so. 

S.  Ralph  Darnel,  an  Under-Qerk  of  the 
House  of  Commons,  proved  the  Journal-Book 
of  the  House,  and  said,  though  he  will  not  uke 
upon  him  to  say  when  sir  Henry  Vane  was 
there,  and  when  he  was  absent,  yet  be  said  po- 
sitively. That  at  what  time  soever  he  is  set 
down  m  the  Journal,  to  have  acted  or  reported 
any  thing,  he  was  there.  In  which  book  Febr. 
7,  1649,  Ibl.  653,  was  the  Order  io  set  up  a 
Council  of  State. 

Fol.  684,  Feb.  IS.  where  the  lustructions 
presented  to  the  House,  upon  which  the  Coun- 
cil  of  State  was  to  act. 

1.  The  firu  was,  '  That  yon,  or  any  fiaur  or 
'  more,  are  to  suppress  all  and  ever^  person 

*  and  persons  pretending  title  to  the  kingly  go- 

*  verameot  of  this  aatiou,  from  or  by  the  late 

*  king ;  Charles  Stuart,  bis  son;  or  any  claim- 

*  iam  from  or  by  them  or  either  of  them,  or  any 
'  other  single  person  whatsoever.* 

This  the  Attorney  said,  was  in  the  first  part 
of  that  Instruction,  to  destroy  the  kijig*s  person, 
and  in  the  second  part,  the  kingly  government. 

9.  That  you,  &c.  are  appointed  to  direct  the 
forces  of  thiscommon wealth,  for  the  preventing 
and  supprsssin|(  of  tumults  and  insurrections  at 
borne,  or  invasions  from  abroad ;  and  for  these 
ends  to  raise  ibrces,  &c. 

S.  That  Feb.  14, 1649.  fol.  695.  Sir  Henry 
Vane  was  chosen  a  member  of  the  Coiucilf 
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of  State,  and  acted  upon  tliese  Instructions : 
which  they  proved  thus;  to  wit,  1.  That  Sir 
Henry  Vane,  as  fol.  893,  S3cd  of  March  1649, 
reported  from  ihe  CouncH  of  State,  an  £siH 
mate  of  tlie  Number  of  Ships  for  the  Summer's 
Gtmrd  of  the  Narrow  Seas.  8.  March  30, 
1640,  Sir  Henry  Vane  reports  from  the  Council 
of  State,  That  10,000/.  Parcel  of  the  ^0,000/. 
assessed  upon  South-Wales  for  their  delinquen- 
cy, be  allowed  towards  the  setting  oat  of  this 
Fleet,  for  the  service  of  tlie  parliameiit:  which 
was  ordered  accordingly,  and  to  be  paid  to  sfT 
Henry  Vane,  as  Treasurer  of  the  Navy.  3. 
That  Sir  Heniy  Vane  usually  sat  in  Council'; 
but  this  deponent  being  never  admitted  to  go  in 
a^r  the  Council  was  sat,  proves  that  lie  often 
saw  him  go  in  at  the  fore-door  and  back-door, 
and  often  continue  there  all  the  time  the  Coun* 
cil  was  sjttiag. 

William  Dobbins  and  Matthew  Lock  say. 
That  they  several  times  saw  sir  Hebrv  Vane 
sit  in  a  Committee  of  the  Council,  in  the  years 
1651  and  1658,  which  oonsisted  only  of  meoK 
hers  of  the  council ;  and  particularly  at  the 
Committee  for  Scoiish  and  Irish  Affairs,  where 
sir  Henry  Vane  was  often  in  the  chair,  anfl 
produced  several  orders  of  that  Committee. 

fourthly,  Feb.  19,  1649,  a  new  Council  of 
State  was  chosen,  of  which  sir  Henry  Vane  was 
one:  fol.  7 SO. 

Feb.  13, 1649.  All  the  Instructions  of  the 
former  year  were  read  and  assented  to. 

Feb.  S9,  1649,  (fol.  760.)  Sir  Henry  Vane 
reported  tlie  Form  of  an  Oath  of  Secrecy  to  be 
administered  to  every  of  the  members  of  the 
Council ;  vvhich  was,  to  keep  all  things  which 
should  be  transacted  in  Council  secret,  and  to 
be  true  and  faithful  to  their  Instructions :  which 
the  Attorney -said  (since  their  first  Instructions 
was,  to  suppress  all  persons  pretending  tit^e 
from  the  king)  was  in  eflfect  an  oath  of  abjura- 
tion. 

Fifthly,  Anno  1651,  sir  Henry  Vane  was 
President  of  the  Council  of  State,  and  several 
Warrants  were  produced,  to  wit,  Mav  20, 
1659,  and  May  99, 1659,  to  deliver  to  Major 
Wigan  900  Firelocks  and  ten  Drums.  The 
other,  for  the  delivery  of  50Q  Foot- Arms,  for 
Recruit  of  Colonel  Ingoldsby's  reghnent :  and 
these  were  subscri'jed,  *  By  order  of  the  Coun- 
cil, U.  Vane  President.' 

April  9, 1653.  A  Warrant  of  that  date  was 
produced  by  the  Commissioners  of  *tbe  Navy, 
of  which  he  was  one,  for  furnishing  out  the 
Hampshire  frigate  with  provisions  and  arnmu* 
nition  for  the  use  of  the  state. 

From  thb  time  to  1659,  they  charge  hia 
with  nothing ;  and  then  the  Journal^Book  was 
produced,  and  attested  by  Ralph  Darnel^ 
wherein.  May  7, 1659,  an  Order  was  made  fio^ 
appointing  a  Committee  of  Safety,  (whereof  »ir 
Henry  Vane  was  one)  *  That  Shey,  or  «ny  four 
or  moie  of  them,  should  tabe  care  of  the  Safety 
of  this  Comoson wealth,  end  ihey  to  sit  foreiglit 
days  and  no  longer :'  fol.  36. 

May  13. 1659.  Sir  Henry  Vane  reported. 
That  thay  aadconferrsd  with  aU  the  Foreign 


to  miJie  kis  Deteoe,  and  to  go 
tbroogb  with  hit  case  ail  ai  once,  and  not  to 

2Aj  agaia  apmi  the  kiag*s  couusely  ivho  re* 
ved  to  hare  the  last  woid  to  the  jarj. 

Sir  Henry  Vane.  Coke,  in  his  Pleas  of  the 
CrovTD,  fol.  6,  saith,  King  is  to  be  understood 
of  a  King  regnant,  and  in  actual  possession  of 
a  crown,  and  nut  of  a  king  when  he  is  onlj 
rex  de  jure,  and  out  of  possession.  Now  an 
interregnum  is  confessed  hj  the  Indictment : 
all  ensigns  of  authoritj,  and  badges  of  govern- 
ment, were  visibly  in  another  name  and  stile ; 
the  kin^s  liest  friends  suing,  and  being  sued, 
in  another  name. 


The  Couft  told  bin,  he  should  first  make 
case  out  in  point  of  fact,  and  it  woold  bo 
then  seasonable  to  stand  opon  matter  of  law  ; 
for  (saj  they)  it  is  a  good  nila,  m  /acio  ju$ 
orUmr,  end  enjoined  him  to  call  his  witnessea, 
if  he  had  any. 

To  which  sir  Henry  Vaoo  desired  process  of 
court  to  sommon  them,  and  a  further  liase  to 
answer  the  cliaige.  But  it  was  told  him,  tho 
Jury  were  to  be  kept  wiihoot  meat,  driftk, 
fire  or  candle,  till  iheir  verdict  we^  delivered 
in ;  and  therefore  that  eould  not  bo  granted. 
He  then  cited  the  fourth  part  of  (.'o£e*s  In- 
stitutes concerning  the  privilege  of  parliamant, 
and  I  hat  many  ot  these  iliiitgs  bewg  transacted 
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•Ambassodors :  that  the  Commonwealth  is  ta 
amity  with  all  foreitcn  princes,  bat  Spain. 

llesolved.  That  Ch.  Fleetwood,  J 4  Lambert, 
J.  Oesborough,  James  Berry,  Arthur  Uasleriis, 
Edmond  Ludlow,  aod  sir  Ilenry  Vane,  be 
Commissioners  to  oomioate  comminion-oiBoers 
for  the  army  of  this  Commonwenltb.  By  virtue 
hereof,  they  proceeded,  June  t7,  lfl59»  to  no- 
luinate  €omniissioQ*officers,  appointed  Robert 
^osse  a  colonel,  presontiog  a  list  of  his  com- 
mission officers ;  and  John  Mason  to  be  go- 
vernor of  Jersey. 

May  31,  fol.  158.  Sir  Henry  Vane  reports 
concernins  Affmrs  between  the  two  northern 
kings  in  the  Sound,  wherein  the  Afiairs  of  this 
Commonwealth  are  concerned. 

Sept.  9,  1669.  At  the  Committee  of  State 
at  Whitehall :  an  Order  was  produced  for  the 
re-delivery  of  the  City-horses  to  their  rcspeo- 
|ive  owners,  signed  H .  Vane,  President. 

A  Warrant  was  produced  under  the  hand  of  sir 
Henry  Vane,  proved  by  Thomas  Lewis  and  one 
Falconer,  for  so  many  haneers  to  col.  Thomp- 
aon,  as  ho  shall  require  for  his  regiment. 

Three  several  Letters,  to  deliver  1,^200  Arms 
for  the  use  of  my  regiment ;  to  wit,  to  Sam. 
Linn,  my  captain-lieutenant,  SO  arms  for  mj 
company  ;  to  major  Thomas  Shnrman,  major 
»f  my  regiment,  4  or  6  I»arrel9  of  powder. 

Then  one  3/arsA  was  produceid  a  witness^ 
vho  proves.  That  sir  Henry  Vane  proposed 
(die  new  Model  of  Government,  W  hitlocke 
iieiog  in  the  chair,  in  these  particuUn : 

**  1.  That  the  Supreme  Power,  delegated  by 
Iha  people  to  their  trust'  es,  ought  to  be,  in 
some  (undamentais,  not  dispensed  with. 

**  «.  Thst  it  is  destructive  to  the  people's 
liherties  (to  ^hich  by  God*s  blessing  they  are 
restored)  to  admit  any  earthly  kin^  or  single 
person,  lu  the  legislative  ur  executive  power 
bverthis  nation. 

"  3.  That  the  Supreme  Power  delegated,  U 
lint  entrusted  to  the  peoples  trustees,  to  erect 
matters  of  faith  or  worship,  bO  as  to  exercise 
compulsiou  therein.** 

'fhonuu.  Pury  proves,^  That  he  was  at  the 
debating  of  the  two  last  of  these  Propositions, 
and.  believes  tlicy  were  proposed  to  tlie  chuir- 
man  Wbitlocke  by  bir  Henry  Vane :  but  attrms 
conGdently,  that  sir  Henry  Vane  gave  reasons 
|o  maiouiu  them. 

7%o.  WaUu  produced,  proves  sir  Henry 
Vane  and  col.  Rich  in  the  head  of  a  company 
in  Winchester  Park  in  Southwark ;  and  that 
the  captain  lieut.  Lino  said  to  the  soldiers. 
That  sir  Henry  Vane  had  given  them  five 
pounds  to  drink ;  that  the  said  Linn  sent  home 
a  key  to  bis  wife  to  send  him  four  pounds  out 
of  his  trunk,  to  give  the  soldiers, 

John  Cook  depoieth,  That  ho  was  sent  to 
the  HorscshoerStain  to  OMet  sir  Henry  Vane 
and  col.  ^ck,  and  that  sir  filenry  Vane  deli- 
vered five  poonds  to  capt  Linn  to  reward  the 
soldiers*  This  was  all  the  Evidence  given  by 
(he  king's  oo«n»el;  ID  which  mt  Ueuf  Voiia 


The  Court  here  intermptad  him,  and  said,  If 
the  thin^  diarged  were  d(»ni>  jusiify  them; 
if  not,  disprove  ihcm.  So  he  went  to  give  ao^ 
swer  to  the  fact. 

And  as  tf>  the  first  Warrant,  Jan.  SO,  1646-99 
he  s.iid,  Tbnt  his  hand  had  been  oftentiniM 
counterfeited,  and  amougst  oiber  occasions,  for 
two  great  sums,  to  the  value  ot  10,00o/. :  and 
that  he  had  f^reat  reason  to  belivvf,  that  this 
warrant  wa»  forKCii,  aad  produced  two  wit- 
nesses to  prove  it. 

TiipQ  said  Justice  WindMaM:  It  may  be 
your  hand  may  bare  been  forged  for  receiving 
of  money,  but  it  is  not  to  be  conjectured,  that 
It  should  be  forged  to  set  ships  to  sea;  and 
directed  to  the  Jury  to  oonsider  of  ti'ie  cir* 
cumstances.  * 

Sir  Hemy  Vane,  Neither  of  tlie  witne«ses 
ever  saw  me  set  my  baud  to  eitbcr  of  these 
Warrants  or  Orders ;  nor  doih  one  witness 
prove  that  he  ever  saw  me  sit  in  the  Council 
of  State.  He  further  said,  That  he  absented 
from  the*House  from  December  3,  1M8,  till 
Febraary  7.  That  he  was  chosen  a  uiember 
of  the  Council  of  State  without  hia  ooaaent  and 
knowledge ;  and  bemg  dettaoded  to  take  an 
oath  of  approlMtion  of  what  had  bceu  done  to 
the  late  king,  he  refused,  aad  caused  it  to  bO 
expunged ;  Tliat  these  actiags  in  council,  (if 
any  "were)  ssero  by  authority  of  a  parliaoiieBt| 
of  a  parliament  constituted  in  an  eatraotdiaary 
manner,  made  mdissolvmbfe  hut  by  act  of  par- 
liament. He  insisted  mooh  on  the  preamble  of 
that  act,  90  as  that  parliBmcnt  being  co>oi^ 
dinate  wkh  the  king,  (for  the  government  was 
in  tho  kiog  and  the  two  hottos)  wfaafem  ho 
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•cted  ,hj  them  'or  tbeir  aQthoriiy  caitaoi  be 
tnuam  •nthin  the  ttotute  of  96  Bd.  5. 

He  cited  en  Ordmaiioe  of  fiariMunent  id 
164««  and  said,  That  he  hoped  these  things  had 
beea  laid  aeleep  by  the  Act  of  ObhTion ;  and 
if  ihejr  should  now  rise  in  judKnient  against 
hiin,  he  feared  they  wdold  stiake  that  securicy 
which  the  people  pnunised  themselves  under 
that  act  But  if  he  should  be  now  called  in 
c|scstion  for  those  thini^s  which  were  transacted 
io  that  parliaoMnty  of  which  he  was  a  member^ 
he  shall  have  the  comfort  and  peace  of  those 
actionato  support  him  in  his  greatest  suffenni^. 
He  added,  Thai  if  he  were  excepted,  then  most 
he  he  judged  for  the  crime  of  the  whole  nation, 
and  that  crine  nost  be  ravelled  into  through 
hun  I  that  the  case  is  such  as  never  yet  MH 
out,  to  wity  that  the  government  being  m- 
tnisiBd  to  three  estates,  they  shmiM  so  M  out 
affloog  themselves,  as  the  people  cannot  tell 
which  to  obey ;  that  where  these  great  changes 
iail  out,  it  is  not  possible  for  any  msn  to  pro- 
ceed according  to  all  fonnaiities  of  law  ;  that 
there  was  a  political  power  by  this  act  of  17 
Caroli  co-ordiofte  with  the  king;  and  where 
these  powers  are  not  in  conjunction,  but  in 
enmity  to  each  other,  no  Court  inferior  to  (he 
paiiiaoienr,  by  whoee  authority  these  things 
were  acted,  ooght  to  he  judges  of  this  case, 
whidi  certainly  never  happened  before. 

Ue  ^rther  saith.  He  was  not  the  first  mover 
in  these  aotioBs,  and  that  he  should  be  called 
io  question  for  these  matters  by  a  king  that 
was  out  of  possession  at  a  time  wlirn  these 
thin|k;s  were  acted,  wnuld  be  inconvenient,  to 
sajr  rto  more;  that  wiien  the  three  estates  were 
disjoiued,  he  thought  it  the  best  policy  to  [pre- 
serve tlie  government  in  its  root,  to  wit,  the 
Commons ;  by  whom  it  was  preserved,  and  at 
last  restored  to  its  former  court*  :  that  as  to 
the  reieiioent  that  passed  under  bis  name,  he 
disowned  it ;  That  refiord  of  Messages  are  not 
the  fsolt  r4  the  reporter ;  for  his  judgment 
does  not  always  co  iilong  with  them,  but  he  is 
b«>ond  to  deliver  his  message  ;  That  he  always 
loved  the  government  as  it  is  set  forth  in  oar 
ancient  law-booKs ;  and-  thst  thst  parljatitent 
(no  much  decpted)  at  last  restored  affiirs  to  the 
pasture  io  which  they  oow  are. 

As  to  the  Warrants  ^gned  by  him,  he  said, 
they  appear  to  be  signe«f  in  the  name,  and  h^ 
the  Order  of  the  Council ;  and  his  hand  that 
subscribes,  is  not  so  moch  as  active  or  passive 
to  the  commands  of  the  conncil.  If  the 
eooncil,  who  commanded  the  signing  were  on- 
warrantable,  the  parliament  who  appointed  the 
council  must  be  much  more  unwarrantable. 

And  here  he  offered  these  points  to  be  con- 
lidered  and  piayed  earnestly  to  have  counsel 
aessgned  him  to  speak  to  them.* 

1.  Whether  the  collet  tive  body  of  the  par- 
liamcnt  can  be  impeached  of  Hi^  Treason  f 

^  See  a  Note  to  the  Case  of  Don  PaMaleon 
Sa,  mslf.¥ol.  5,  p.  4M,  and  aNote  to  the  Case 
or  Twyn,  Brewiter*  ."Ooon  snd  Diuuks  a«  9, 


9.  Whether  any  person  acting  by  authority 
of  parliament,  can  (so  long  as  he  acteth  by 
that  authority)  commit  treason  ? 

3.  Whether  matters  acted  b^  that  autlio* 
rity,  can  be  called  in  question  in  an  inferior 
court? 

4.  Whether  a  king  dSp  jure,  and  out  of  pos- 
session, can  have  treason  committed  against 
him,  he  not  being  king  defacio,  and  in  actual 
possession  f  and  prayed  it  might  be  argued  ^ 
counsel. 

5.  Whether  matters  done  in  Soothwark,  in 
another  county,  may  be  given  in  evidence  to  a 
Middlesex  iury  f 

As  to  the  last  Etception,  the  Court  said. 

That  he  was  indicted  for  comnasstnfc  and 
imagining  the  king's  death  in  MMU  sex  ;  and 
any  0«ert-Act  to  prove  this  imaemation,  may 
he  given  in  evidence,  wheresoever  it  be  actefh 
To  which  sir  Henry  Vane  prayed  the  benefit 
of  a  bill  of  exception,  upon  the  statute  of 
Westminster  9.  cap.  91.  and  prayed  that  the 
justices  might  seal  it ;  which  they  ail  refused, 
and  held,  it  lay  not  m  any  case  of  the  cntwn. 

The  Kin^s  Counsel  desired  be  mi^ht  call  his 
witnesses,  (if  any  he  had)  for  if  they  once  came 
to  reply  to  him,  he  m'ist  tlien  he  silent ;  and 
consented,  that  (if  it  would  aid  him) they  woidd 
allow  his  actings  to  be  in  tiie  name  and  bv  the 
authority  of  the  council  of  state ;  and  the 
actings  of  the  council  of  state  to  be  by  autho- 
rity of  what  be  called  a  parliament. 

Sir  Henry  Vane  replied,  Then  what  I  acted 
in  the  Council  of  State,  and  Committee  of 
Safety,  con&tituted  by  titc  parliament  to  endure 
for  eight  days,  you  will  allow  me  :  then  yoa 
must  prove  tliat  I  ever  acted  in  the  or  her 
Council  of  State,  after  the  pariiameoc  wai 
tnmed  out. 

Then  the  King's  Counsel  produced  a  War- 
rant, dated  November  S,  1659,  which  was  »ent 
in  pursuance  of  an  Order  of  the   Commiitee  of 
Safety,  by  sir  Henry  Vane,  as  Treasurer  of  the 
Navy.    This  Warrant  was  for  the  sending  of 
divers  arms  Northwards  after  Mr.    Lambert 
who  was  gone  down  to  oppose  the  now  duke  of 
Albemarie. — Sir    Henrv  Vane  produced  Wil- 
liam  AngrI,  Brisco,   Middleton,  &c.  ofticer»  of 
that  regiment  which  went  under  bis  name ; 
who  having  recttnrse  unto  him  for  orders  about 
October  1659,  he    bad  Chero  desist,  and  dccla-' 
red  his  dissati^foction  in   their    proceedings: 
and  this,  after  their  several  importunities  to  have 
Orders  from  him.     And  thu»  he  closed  his 
Defence. 

Solicitor  FiHeh.  As  to  pretence  of  tbef 
Power  of  Parliamenr,  it  is  to  be  known,  that 
it  was  not  the  eighth  partof  tlie  H«nise  of  Com- 
mons ;  such  as  were  let  in  to  do  all  that  hath 
been  complained,  and  acting  under  authority 
of  such  an  end  of  a  parliament,  undi*r  such  a 
violation,  was  no  excuse,  but  an  aggr4V2iCion ; 
but  that  the  parliament  was  in  law  ended  by 
the  death  of  the  late  king,  notwithstandiog 
that  act  of  IT  Caroli  primi,  appears  tlms;-* 
The  king's  writ  for  a  parliament  is  ad  trmctam- 
dum  nobiteums   which  is  intended  as  well  of 
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the  nntunl  capacity  of  the  kins,  as  of  his 
politic.  S.  It  is  absurd  to  say,  that  the  acts 
of  ParUament  of  king  Charles  the  firet,  should 
be  his  acts  in  the  time  of  king  Charles  the 
second.  3.  A  Conunisiion  of  Sewers*  enacted 
to  be  on  foot  for  ten  years,  eipires  by  the  death 
of  the  king,  and  the  authority  of  the  commis- 
sioners is  at  an  end.  4.  Ic  is  not  possible  for 
one  king  to  impose  a  parliament  apon  a  suc- 
cessor. So  much  for  his  acting  by  ■  colour  of  au- 
tlioritTof  parliament. — And  as  to  the  question, 
Whetberan  House  of  Parliament  can  commit 
Treason,  If  they  departfrom  that  allegiance  which 
they  have  sworn  at  their  first  meeting,  tliey  are 
impeachable  for  it.  As  to  aco*ordiiiation  in  the 
parliament,  he  denied  it.^-As  to  the  ouestion, 
whether  the  king  being  out  of  actual  posses- 
sion, can  hare  treason  committed  against  him  ? 
be  affirmed  it,  and  said,  otherwise,  if  rebellion 
should  be  so  prosperous  as  to  depose  or  oppress 
the  king  in  battle,  the  offenders  are  not  to  be 
called  in  question,  because  they  prevailed. 
He  said  it  was  the  plea  of  Wotson  tli«*  Jesuit, 
wlio  being  indicted  for  compassing  the  death  of 
king  James  in  Scotland,  after  he  was  declared 
Iking  of  England,  and  before  his  actual  entering 
into  this  realm,  made  this  defence,  that  the 
king  was  never  in  possession  of  tlie  crown. 

Justice    Windham.    As  to   the  act  of  17 
Caroli,  and  the  preamble  of  that  act,  so  much 
insisted  on  by  the  prisoner;    1.  He  held,  that 
the  parliament  had    not  greater  authority  by 
it,   but  wss  only    made    more  durable  than 
other  parliaments  have  been  ;    but  he  held, 
that  tbe  parliament  was  ahwlutely  dissolved 
by  the  death  of  the  king;  and  put  this  case  : 
if  it  should  i>e  enacted  that   such  a  marriage 
should  continue  till  it  was  dissolved  by  act  of 
parliament;  if  one  dies,  it  is  a  determination 
of  it  in  fact,  so  as  no  man  can  say  but  it  is 
absolutely  dissolved.    9.  It  must  continue  in 
the  degree  and  digninr  of  a  parliament.    If  the 
House  be  under  a  lorce,  and  some  kept  oat, 
lorae  let  in,  to  serve  a  turn,  whatever  they  act 
is  a  nullity  in  law.    For  freedom  is  the  princi* 
pal  essence  and  honour  of  a  parliament ;  yet 
though  the  House  be  under  a  force,  tbe  House 
is  not  dissolved  by  such  force,  but  the  proceed- 
ings are  to  be  suspended,  till  it  acquire  its 
former  liberty  ;  and  this  as  well  by  the  common 
lawy  as  by  tlie  civil  and  canon  laws  of  all  other 
countries.    S.   The   parliament  is   tbe  king's 
fptai  council,  the  peers  are  eaneUiarii  fuUi^ 
if  they  be  forced  away,  or  laid  aside,  as  here 
the  v  were,  all    the  rest  is  but  magni  nominit 
umlra, 

DoffUden  held  the  same  opiuioui^  That  it  is 
not  the  sitting  of  a  few  members  within  those 
waUs,  that  will  continue  it  a  parliament :  and 
though  another  parliament,  a  great  many 
years  after  tbe  king*s  death,  declared  it  to  be 
at  an  end ;  yet  that  act  was  but  declaration,  it 
was  at  an  end  before.  Whether  a  parliament 
nay  commit  treason,  is  not  the  question ;  but 
wliether  a  few  of  the  House  shotting  out  their 
fellows,  and  usurping  the  government,  were 
not  traitors  ? 


Fpnitr  lield  the  same  opinion,  and  said,  Tbe 
distinction  between  tbe  politic  and  natural 
capacity  of  the  king,  was  the  treason  of  the 
two  Spencers:  that  privilege  of  the  parli»* 
moot  is  no  shelter  for  breach  of  the  peece,  ranch 
less  for  treason. 

Twiiden  added.  That  to  compass  the  death 
of  the  king  as  a  natural  person,  was  treason  ;  to 
compass  his  death  in  his  political  capacity,  as 
to  depose  him,  was  treason  ;  and  both  pro* 
vided  tor  by  the  act  of  95  £dw.  3.  That  in 
the  same  instant  tbe  late  king  expired,  in  the 
very  same  his  now  majesty  was  king  de  facto  ; 
and  affirmed  the  cases  of  Watson  and  Clarke 
Ijac.  If  an  arm^  be  raised  against  the  king» 
and  the  king  is  slam  in  the  battle,  this  treason 
is  questionable  by  tiie  Successor,  as  Stone's 
case  is  in  Dyer.  308.  b.* 

Thus  ended  the  Questions  of  law  proposed% 

The  Solicitor  spake  afler  to  the  jury  con* 
ceming  the  fact,  which  after  they  withdrew 
to  consider,  and  bcin);  withdrawn  about  half 
an  hour,  returned  with  their  verdict ;  which 
bciii|(  delivered  by  the  foreman,  in  the  name 
of  his  fellows,  with  their  coasent  found  the 
prisoner  Guilty  of  High  Treason  from  Jan.  30, 
1648-9. 

They  not  only  found  liim  Gutlu  ncoording 
to  the  Indictment,  which  was  laid  for  what  the 
prisoner  did,  1659 ;  but  for  a  long  series  of 
High  Treason,  as  they  reckon,  from  Jan.  30» 
1648-9. 

A  true  Copy  nf  the  PriMonet't  omn  Papen 
c&ntmning  the  Subitancecf  vh^t  he  pUad- 
ed  on  the  taid  day  qfhU  Trials  June  6. 

That  without  any  seeking  of  mjne,  I  was 
chosen  by  writ  under  the  great  seal,  to  serve  as 
burgess  for  the  town  of  Kingston  upon  Hull,  in 
the  parliament  that  sat  down  on  the  3rd  -of 
November,  1640,  and  having  in  pursuance 
thereof  taken  my  seat  in  tbe  said  parliament,  I 
was  obliged  by  law  to  give  my  attendance  upon 
the  said  trust,  as  well  as  upon  grounds  of  duty 
and  conscience. 

The  said  parliament  was  not  only  oalled  and 
assembled  after  tbe  usual  manner,  and  had  the 
power  and  privileges  incident  to  that  high 
court,  but  was  by  ei press  statute  and  consent 
of  the  three  estates  so  oonstitnted,  as  lo  its 
continuance,  adjournment,  prorogation  and 
dissolution,  that  in  none  of  these  partieolan 
they  were  subject  to  alteration,  but  by  their 
own  common  assent,  declared  by  act  of  |mi^ 
Uament,  to  be  passed  by  themselves  for  that 
purpose,  with  the  royal  assent. 

In  the  Preamble  to  tbe  Act  for  Continu- 
ance of  the  said  Parliament,  these  words  ore 
contained :  "  Whereas  grnt  soms  of  money 
must  of  necessity  be  spMdily  advanced  and 
provided  for  tbe  relief  of  his  m^esty^s  army' 
and  people  in  the  northern  parts  of  this  realm, 
and  for  preventing  the  imminent  danger  this 
kingdom  is  in  ;  and  for  supply  of  his  majesty's 

*  Sec  vol.  1.  p.  1067,  of  this  Collection, 
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praent  tnd  urgeot  oconions,  which  cannot  be  i 
so  timely  dfected  m  is  requiMte,  without  credit 
lor  raisinit  the  sRJd  monies ;  which  credit  can- 
not be  obtmined  until  sncb  obstacleti  be  first  re- 
moTed^  as  nre  occasioQed  by  fe^rsy  jewlousies 
•ad  apprehensions  of  dirers  his  nmjestyfs  loyal 
subjects^  That  this  present  parliament  may 
be  adjourned,  prorogued  or  dissolved,  befoi^ 
jusiice  shall  be  duly  executed  upon  delinquents, 
and  public  grievances  redressed,  a  firm  peace 
between  the  two  nations  of  £ni;land  and  Scot- 
land concluded,  and  befnre  sufficient  provision 
be  made  for  the  repayraeut  of  the  said  monies 
so  to  be  raised,  &c.  By  all  which  the  very 
work  tliat  vms  between  the  three  estates  agreed 
to  be  done  for  the  good  and  safety  of  tlie  king- 
dom, was  in  silndry  particulars  declared  and 
e&prcssed ;  and  not  only  so,  but  as  is  acknoww 
ledged  by  the  late  king  himself  in  his  Answer 
to  the  Nineteen  Propositions,  the  power  which 
therebv  was  legally  placed  in  both  llciuses,  was 
more  tnau  su^uent  to  prevent  and  restrain  ty* 
ranny. 

So  that,  by  what  hath  been  shewed,  the  law 
itself  is  with  me*  and  for  me,  enjoining  my 
continued  attendance  on  the  trust  which  by 
this  means  was  committed  to  me,  and  autho- 
rised  me  in  particular  to  effect  the  things  con- 
tained in  the  said  preamble  ;  and  to  act  in  all 
nsatters  belonging  to  the  bi|;h  court  of  parlia- 
ment, for  the  good  and  safety  of  the  kingdom 
in  time  of  imminent  danger  :  I  had  been  lia- 
ble ta  great  punishment  by  the  law,  for  di»» 
attendance  and  deserting  my  station  therein, 
till-lawfully  or  by  force  dismiised  t herefrom  ; 
and  this,  whatever  occasions  others  might  have, 
by  a  \oluiitary  or  forced  departure  from  atten* 
dance  opoo  that  trust. 

*  The  acciotts  therefore  done  by  me  in  this  ca« 
paciiy,  and  according  to  the  law,  privileges, 
cnttoms  and  power  of  parliament,  and  that 
such  a  one  as  was  thus  entraordinarily  consti- 
totod,  neither  are  nor  can  be  brought  within  the 
autafe  of  S5  Edw.  3,  c.  9,  nor  are  to  be  qnet> 
tioned,  tried,  much  less  judged  and  sentenced, 
in  any  inferior  court.  Nay,  so  far  u  it  from 
this,  that  by  a  declaration  and  resolution  of 
narliament,  August  13,  1049,  it  is  adjudged  to 
be  committingTreason  in  the  highest  degree,  to 
bring  both  or  either  Houses  of  Parfiameut 
under  (hat  or  such  like  imputations. 

•  Nor,  till  of  late,  have  I  ever  heard  but  that 
those  who  took  the  judginent  of  parliament  for 
tbeir  rule  and  gmde,  (however  tortuous  or  erro- 
neous it  might  afterwards  be  accounted  in  suc- 
oeediog  times)  and  they  that  acted  by  and  un- 
der the  countenance  of  their  declared  judg- 
ments, orders  or  ordinances,  ever  acknowledg- 
jed  binding  during  the  sittine  of  the  parliament, 
.were  safe  and  indemnifiea  from  all  ponish- 
aient.  And  for  eovemment-sake  itsof,  it  b 
reottisite  it  should  be  jo ;  because  none  are 
judges  of  the  power  and  privileges  of  parlia- 
ment but  themsrives.  For  admit  once  that 
their  judgment  may  be  called  in  question,  and 
disputed  by  private  persons,  or  by  inferior 
cuuiUi  whoso  votes  are  included  in  theirs,  the 


fiindameiitals  of  government  are  plucked  up  by 
the  roots.  *  Par  m  pares  non  habet  impenum, 
*  mult6  minus  in  eos  qui  niajus  impt^nom  ha- 
'  bent :'  An  equal  has  no  cummand  over  his 
equal,  much  less  over  those  that  have  a  greater 
command  or  authority.  *• 

'His  late  ntojesty,  in  his  Answer  to  the  Nine- 
teen Propositions,  does  very  briefly  and  exactly 
state  the  nature  and  kind  of  government  that  is 
exercised  in*  this  kingdom,  saying,  **  The  laws 
of  this  kingdom  are  made  by  a  King,  a  House 
of  Peers,  and  a  House  of  Commons,  choeen  by 
tlie  People,  all  having  free  vo)es,  and  particu- 
lar privilege.  These  three  estates  makmg  one 
incorporate  body,  are  they,  in  whom  the  sovo* 
reisnty  and  supreme  power  is  placed,  as  to  the 
making  and  repealing  of  laws :  And  the  go» 
vei'nment,  according  to  these  laws,  is  trusted  to 
tlie  king,  who  in  tl^  interval  of  parliament  is 
sole  in  the  eaerdse  of  ^-ivemment,  which,  the 
parliament  sitting,  he  i^  to  exercise  in  conjunct 
tion  with  the  two  Houses." 

And  his  said  mniesty  asserting  three  sorts  of 
government.  Absolute  Monarchy,  Aristocracy 
and  Democracy,  does  most  rightlv  distinguish 
the  Monarchy  of  England  from  all  those  three, 
and  commends  the  constitution  of  this  king* 
dom,  as  it  is  a  mixture  of  all  three,  having  the 
conveniences  of  them  all  without  tlie  inconve- 
niences of  any  one,  as  long  as  the  balance 
hanf^  even  between  the  three  estates,  that  they 
run  jointly  on  in  their  proper  channels,  and  that 
the  0%'erflowing  of  either  on  either  side,  raise 
no  deluge  nor  mundatioo. 

B;jr  the  passing  of  the  aforesaid  act  for  the 
oontionance  of  the  fore>mentioned  parliament, 
tbe  intervals  of  parliament  were  no  longer,  at 
before,  at  the  will  and  pleasure  of  tbe  king; 
but  the  power  to  continue  in  the  said  parlw* 
ment,  without  adjournment,  prorogation  or  dis- 
solution, resided  in  the  two  Houses  with  the 
king  jointly,  and  in  none  of  them  severally :  so 
that  in  effect  the  government  of  the  kingdom, 
during  the  continuance  of  that  parliament,  was 
in  conjunction  of  the  three  estates,  and  in  their 
common  consenu  and  agreements  amoqg  them- 
selves given  in  parliament ;  the  assemlmngand 
meeting  whereof  was  appointed  and  fixed  to  a 
place  certain,' by  law. 

By  reason  hereof,  it  is  not  the  attendance  of 
any  of  the  meihbers  in  parliament  (fo/  difr. 
charge  of  the  trust  reposed  in  them,  confirmed 
and  enlarged  by  the  said  act)  that  is  faulty  or 
censurable  by  the  law,  but  those  that  imwar- 
rantably  depart  and  desert  that  their  trust  and 
Station,  are  to  be  blamed ;  6  Hen.  8, 16. 

The  king  in  conjunction  with  the  parliament,' 
is  aio^iiR^  l{ej,  and  is  supported  in  the  throne 
and  exercise  of  his  regal  power  by  tbe  joint 
concurrence  of  both  Houses.  And  because,  as 
his  late  majesty  well  observed,  the  happiness 
tmd  good  of  the  constitution  of  this  government 
lies  in  keeping  the  balance  even  l^tween  the 
three  estates,  containing  themselves  within  the 
bounds  of  their  proper  channels,  therefore  in 
attempts  of  either  to  overflow  those  bounds, 
they  being  co-oidinate,  the  office  of  a  parlia- 
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ment  is  by  the  very  futidmmental  conathndoB  of 
the  fOTernmeot,  tn  keep  this  balance  well 
pofiaH.  And  to  that  end,  as  was  before  nen- 
tiontd,  bb  majesty's  own  words  are,  in  his  said 
Answer  to  the  Nintfteen  Propoaitioiis ;    *  That 

*  there  was  legally  placed  in  both  Hooses,  a 

*  power  more  than  sufficieot  to  prevent  and  re- 
'  itrain  the  power  of  tyranny/  If  so,  iheo  are 
they  the  iepd  judges,  when  there  is  danger  of 
tyranny ;  and  have  legal  power  to  reqaire  their 
judgment  and  resolves  to  be  obeyed,  not  onlj 
when  arms  are  actually  rabed  acaiiHt  them, 
bot  when  they  ditcem  and  accordingly  declare 
n  preparation  towards  it ;  else  they  may  find 
it  too  late  to  prevent  the  power  of  tyranny. 
Theie  is  no  greater  attempt  of  tyranny,  than  to 
arm  against  the  parliament ;  and  thipre  is  no 
▼isiUe  way  for  tlie  restraining  snch  tyranny,  bat 
by  raiding  arms  in  their  own  and  the  kingdom's 
defence.  Lew  than  t^  is  not  sufficient,  and 
therefore  for  from  more  than  sufficient  for  the 
punishment  of  delinquents,  and  mtraint  of  ty» 
Mmny. 

Unto  the  king,  in  oonjnnctioa  with  bis  two 
booBCS,  arrording  as  is  provided  by  the  law  in 
this  caparity  of  hit,  as  maxime  Rta^  was  the 
doty  ofaliegianoe  to  be  yielded  by  bis  subjects 
during  the  inditsohred  state  of  that  parliament: 
for  they  were  the  kinc't  great  council,  and  to* 
preme  court,  cserciting  the  known  power  and 
privileges,  tbat  time  out  of  mind  have  upper* 
tained  to  them,  and  been  put  forth  by  them,  as 
the  exigents  of  the  kins^m  have  reqairad, 
when  differences  have  happened  about  tne  very 
title  of  the  crown,  in  declaring  the  duty  of  the 
subject,  by  yielding  their  allegHinoe  to  kincs  4$ 
fmcto^  when  kings  3e  jmrt  have  been  kept  out 
of  possession.  This  our  chronicles,  and  the 
histories  of  former  times,  do  plentifoUy  inform. 

The  causes  that  did  happen  to  move  hb  lato 
majesty  to  depart  firom  hb  parliament,  and  eon- 
tinue  for  many  years,  not  only  at  a  distance, 
and  in  dbjunction  from  them,  but  at  last,  in  a 
declared  postore  of  wnnity  and  war  against 
them,  are  so  well  known,  and  folly  stated  in 
print  (not  to  sav,  mrittem  in  ekaraeUn  cf  Uood) 
on  both  parts,  that  I  shall  only  mention  it,  and 
refer  to  it. 

This  matter  was  not  done  in  a  comer :  the 
nppeab  were  solemn,  and  tbe  decision  by  the 
flword  was  given  by  that  Ood,  who  beinc  tbe 
judge  of  tbe  whole  world,  does  right  aim  can* 
not  do  otherwise.  - 

^By  occasion  of  these  unhappy  diiforeoces 
thus  bapprning,  moat  great  and  unusual 
diaoges  and  revolutions,  like  an  irresbtible 
torrent,  did  break  in  upon  us,  not  only  to  rhe 
disjointing  that  pariismentary  assembly  amonc 
fbemselves  (the  bead  from  the  nemhert,  the 
te-ordinates  from  each  other,  and  the  bouses 
sritbin  themselves)  bat  to  the  creating  such 
formed  diviw>ns  among  tbe  people,  and  to  tbe 
produeinc  such  a  general  state  of  confosion 
nnd  disorder,  that  hardly  any  were  able  to  kn'tw 
their  daty,  and  with  ccttamty  to  disoem  who 
srere  to  command,  and  who  to  obey.  All 
thufs  teemed  to  be  sed^wedi  and,  in  a  Buuiiwf^ 


resolved  into  their  iint  demenU  and  princi- 
ples. 

Nevertheleis,  as  dark  as  such  a  state  might 
be,  tbe  law  of  England  leaves  not  the  subject 
thereof  (as  I  humbly  conceive)  without  some 
glimpses  of  direction  what  to  do :  in  the  cleav- 
ing to,  and  pursuing  of  which,  I  hope  I  shall 
not  be  accounted  nor  adjudged  an  o0cnder ;  or 
if  I  am,  I  shall  have  tbe  comfort  and  peace  of 
my  actions  to  support  me  in  and  under  my 
greatest  suffering^. 

The  resolutions  of  all  the  jwkea  in  Calvin's 
Case,  entitled  Post-nati,  *  in  t£e  7tb  book  of 
Coke's  Reports,  and  the  learned  arguments 
thereupon,  afibrd  me  instruction  even  in  thb 
matter.  It  may  be  it  is  Uuly  tbenoe  affirmed. 
That  aUegianoe  b  due  only  to  the  king,  and 
how  due,  b  also  shewed. 

Tbe  king  b  acknowledged  to  have  two  capa« 
cities  in  him;  one  a  natural,  as  he  b  descend* 
ed  of  the  blood  royal  of  ilw  realm ;  and  the 
body  natural  he  hath  in  thb  capacity,  is  of  tbn 
creation  of  Almighty  God,  ana  mortal.  The 
other  b  a  politic  capacity,  in  respect  of  which 
be  is  a  body  politic  or  mystical,  framed  by 
tbe  policy  of  man,  which  b  immortal  and  in* 
risible.  To  the  king,  in  both  these  oapacitief 
conjoined,  allegianoe  u  due ;  that  b  to  say,  to 
the  natural  persoa  of  the  king,  accompanied 
with  bis  politic  capacity,  or  tbe  politsc  ^ipr»* 
priated  to  the  natural. 

The  politic  capacity  of  tbe  king  batb  pro* 
perly  no  body  nor  soul ;  for  it  u  foamed  by 
the  policy  of  man. 

In  ail  indictments  of  treason,  when  any  one 
does  intend  ths  death  and  destruction  of  the 
king,  it  must  needs  be  understood  of  his  natu- 
ral Dody,  the  other  being  immortal.  Tim  in* 
daotmeat  therefore  concludes  ctmirm  iigemmtim 
turn  deWrmn,  a|ainst  tbe  duty  of  his  allegiance; 
so  that  allegwnoe  is  due  to  the  natund- 
body. 

Admitting  then,  that  thus  by  law,  allMmee 
b  due  to  the  king,  (as  before  recited)  yet 
it  b  always  to  be  presuhied,  that  it  b  to 
tbe  king  in  oooiunction  with  the  purlia* 
ment,  tht  law  and  the  kingdom,  and  not  in 
disjunction  from,  or  opposition  to  them  ;  and 
tbat  while  a  parliament  is  in  being,  and  cannot 
be  dissolred,  bot  by  the  consent  of  tbe  three 
estates. 

Thb  b  therefore  that  which  makes  the  mat- 
ter in  question,  a  new  case,  tbat  never  before 
happened  in  the  kingdom,  nor  was  possible  to 
happen,  uTilem  there  had  been  a  psriiament 
onnstitated,  as  thb  was,  unsubjected  to  ad* 
joumment,  prorogation,  or  disMluiioo,  by  tfaa 
king's  wiU.  Where  such  a  power  b  granted, 
and  the  co-ordinates  tbcreuptm  disagree  and  foil 
out,  such  tiBTects  and  consequents  as  these  thai 
have  happened  will  but  too  probably  foUow% 
And  it*  either  the  la#  of  nature  or  England  in* 
form  not  io  such  case,  it  will  be  impomiblc 
for  the  subjects  to  know  their  duty,  when  ifant 
power  and  ooma»and  which  ought  to  flow  from 

*  See  vuL  iv.  p.  559,  of  thb  CoUectmn.     . 
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tiirM  in  coi]j(inctioii,  comes  lo  be  exerciied  bj 
all  or  either'  of  them^  vioglj  and  apart,  or  by 
two  of  ciiem  against  ohe. 

When  new  and  never  beard  of  cbanges  do 
fall  out  in  the  kingdom,  it  is  not  likely  that  the 
known  and  writteo  laifvs  uf  the  land  should  be 
tbe  exact  rule;  bot  the  grounds  and  rules  of 
justioe,  contained  and  declared  in  the  law  of 
nature,  are  and  ouglu.to  be  a  sanctuary  in  such 
cases,  even  by  the  very  common  law  of  Eng- 
land :  for  tlieuce  originally  spring  the  unerring 
rules  that  are  set  by  the  divioe  and  eternal  law, 
fcr  rule  and  subjeaion  in  all  sutes  and  king- 
doms. 

In  contemplation  hereof,  as  the  Resolve  of 
all  the  Judges,  it  was  agreed ; 

1.  That  allegiance  i^  doe  to  sovereignty  by 
the  Itw  of  nature;  to  wit,  that  law  which  6od, 
at  thecneaiion  of  roan,  infused  into  his  heart 
for  his  preservation  and  direction,  the  law  eter- 
nal. Yet  it  is  not  this  law,  as  it  is  in  the  heart 
of  every  individual  roan,  Uiat  is  binding  over 
many;  or  legislative,  but  as  it  is  tbe  act  of  a 
community,  or  an  associated  peopFe,  bv  the 
right  dictates  and  persuasions  of  the  woVk  of 
tiiis  law  in  their  hcRsrts.  This  appears  .  in  the 
case  of  the  Israelites,  Judges,  chap.  20  &  21, 
cited  in  the4th  part  of  Coke's  Institutes,  where 
mention  is  made  of  a  parliament,  witliout  a 
kiug,  that  made  war,  and  that  with  their  bre- 
thren:  they  met  as  one  man  to  do  it,  in  vm- 
dication  of  that  justice  unto  which  they  were 
obliged  even  by  the  law  of  nature.  This  is 
that  wliich  chancellor  Fortescae  colls  political 
power 4iere  in  England;  by  which,  as  by  tbe 
ordinance  of  man,  in  pursuance  of  the  ordi- 
nance of  God,  the  regal  office  is  constituted,  or 
tbe  king*s  politic  capacity,  and  becomes  ap- 
propriated Uy  his  natural  person. 

Thus  politic  power  is  the  immediate  efflux 
and  o&pring  of  the  law  of  nature,  and  may  be 
called  a  port  of  it.  To  this.  Hooker  in  his'Eo- 
clesiastiqil  Polity  agrees,  and  Selden  on  that 
sabject. 

The  law  of  nature  thus  considered,  is  part  of 
the  law  of  England,  as  is  evident  by  all  the  best 
received  law  books,  Bracton,  Fleta,  Lambard 
*  apon  the  Saxon  laws,  and  Fortescue  in  .the 
praise  of  the  laws  of  England.  This  is  the  law 
that  is  before  any  judicial  or  municipal  hiw,  as 
the  root  and  fountain  whence  these  and  all  go- 
vemmentf,  uuder  God  and  his  law,  do  flow. 

This  politic  power,  as  it  is  exercised  in  con- 
junction with,  and  conformity  to  the  eternal  law, 
partakes  of  its  moral  and  immutable  nature,  and 
cannot  be  changed  by  act  of  parliament.  Of 
this  law  it  is  that  Macna  Charta,  and  the 
Charter  of  Forest,  with  oliier  statutes  rehearsed 
in  tlie  Petition  of  Right,  are.  for  tbe  most  part 
declaratory :  for  they  are  not  introductive  of 
any  new  law,  bot  confirmations  of  what  was 
good  in  ail  laws  of  England  before.  This  tf  rees 
with  that  maxim,  *  Salus  Popoli  suprema  Lex ;' 
that  being  niade  due  and  binding  by  this  law, 
which  in  the  judgment  «»f  the  community,  de- 
claring their  mind  by  their  own  free  chosen  de- 
legates and  trustees  m  harmony  with  the  eternal 
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law,  appears  profitable  and  necessary  for  the 
preservation  and  good  of  the  whole  society. 

This  is  the  law,  which  is  put  forth  by  tha 
common  consent  of  the  whole  reahui  in  their 
representative ;  and  (according;  to  the  funda-^ 
mental  constitutions  of  this  kingdom)  is  that 
with  which  the  kings  of  this  land,  by  the  joint 
co-operation  of  the  three  estates,  do  make  and 
repeal  taws. 

But  through  tfie  d[isorders  and  divisions  of  tha 
times,  these  two  powers,  f  he  regal  and  pohticaJ, 
(which  according  to  tlie  law  of  England,  make 
up  but  one  and  the  same  supreme  authority) 
fell  asunder,  and  found  themselves  in  disjunc- 
tion from  on  opposition  to  one  another.  •  I  do 
not  say  the  question  is  now.  Which  of  these  is 
most  rightly  (according  to  the  princrules  of  tha 
law  of  nature,  and  the  law  of  Eo^j^land)  to  he 
adhered  unto  and  obeyed?  but  unto  whether 
power  adherence  is  a  crime  in  such  an  exigent 
of  state  ?  which,  since  it  is  such  a  new  and  ex- 
traordinary case,  evidently  above  tbe  track  of 
the  ordinarv  rules,  contained  in  the  positive  aqd 
municipal  laws  of  England,  there  can  be  no 
colour  to  bring  it  within  the  statute  of  25  Ed.  3» 
cap.  8,  forasmuch  as  all  statutes  presuppoisa 
these  two  powers,  regal  and  political,  in  con-^ 
junction,  perfect  unity,  and  subserviency,  whish 
this  case  does  not,  cannot  admit.  So  exceed- 
ing new  and  extraordinary  a  cuse  is  it,  that.i(» 
may  be  doubted  whether,  and  questioned  how 
far  any  other  parliament,  but  that  parliament 
itself  that  «%as  privy  to  all  its  own  actings  and 
intentions,  can  be  an  indifferent  and  competent 
judge.  Bat  however,  the  point  is  of  so  abstruse 
and  high  consideration,  as  no  inferior  conrt  can 
or  ought  to  judge  of  it,  as  by  law  books  is  most 
undeniable,  to  wit,  Bracton,  and  others. 

This,  then,  being  the  true  state  of  the  case, 
and  the  spring  of  that  contest  that  ensued,  and 
received  its  decision  by  tbe  late  war,  the  next 
consideration  is,  how  far  I  have  had  my  share 
and  part  therein,  that  by  the  laws  is  not  war- 
rantable, or  by  what  appears  in  way  of  proof  to 
thejury. 

For  the  first,  I  shall  crave  leave  to  give  yon 
this  account  of  mvsdf,  who  have  best  known 
my  own  mind  and  intentions  throughout,  and 
would  not  now,  to  save  my  life,  renoimce  the 
principles  of  that  righteous  cause,  which  my 
conscience  tells  me  was  my  duty  to  be  faitbfiu 
unto. 

I  do  therefore  humbly  affirm,  that  in  the 
afore-mentioned  great  changes  and  revolutions, 
from  first  to  last,  I  was  never  a  first  mover,  but 
always  a  follower,  chusing  rather  to  adhere  to 
tilings  than  persons,  and^^bere  authority  was 
dark  or  dubious)  to  do  things  justifiable  by  tbe 
light  and  hiw  of  nature,  as  that  law  was  ac- 
knowledged part  of  the  law  of  the  land ;  things 
that  are  in  se  hona^  and  such  as,  according  to 
the  grounds  and  principles  of  tl>e  common  Taw, 
as  well  as  the  statutes  of  this  land,  would  war- 
rant and  indemnify  me  in  doing  them.  For  I 
have  observed  by  precedents  of  former  times, 
wlien  there  have  arisen  disputes  about  titles  to^ 
tbe  crown,  between  kings  de  /octo,  and 
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iejure,  the  people  of  this  realm  wanted  not  di* 
rections  for  their  safety,  and  how  to  behava 
themselves  within  the  duty  and  limits  of  allegi- 
ance to  the  king  and  kingdom^  in  soch  difficult 
and  dangerous  seasons. 

My  lord  Coke  is  very  clear  in  this  point,  in 
Ikis  chapter  of  Treasons,  ful.  7.  And  if  it  were 
otherwise,  it  utere  the  hardest  case  that  could  be 
for  the  people  of  England :  far  tiien  they  would 
be  certninly  exposed  to  punishment  from  those 
that  are  in  possession  of  the  supreme  power,  as 
tcnitors,  if  they  do  any  thing  ngRinst  them,  or 
do  not  obey  them  ;  and  they  would  be  punish- 
able as  traitors  by  him  that  Lath  right,  and  is 
king  dejure,  in  case  they  do  obey  the  kings  de 
facto :  and  so  all  the  people  of  EiigUnd  are  ne- 
cessarily involved  in  treasons,  either  against  the 
powers  dt  facko^  or  dc  jure,  and  may  by  the 
same  reason  be  questioned  for  it,  as  well  n^i  the 
prisoner,  if  the  Act  of  Indemnity  and  the  kind's 
panion  did  not  free  tliem  hroro  it.  The  security 
then  and  safety  of  all  the  people  of  EngUnd 
it  by  this  means  mnde  to  depend  upon  a  pardon, 
(which  might  have  been  granted  or  denied)  and 
not  upon  the  sure  foundaiions  of  common  law: 
an  opmion,  sure,  which  (duly  weighed  and  cun- 
sidered)  is  very  strange,  to  say  no  more. 

For  I  would  gladly  know  that  per&on  in  Eng- 
land of  estate  and  fortune,  and  ot  age,  that  h»ih 
not  counselled,  aided,  or  abetted,  either  by  bis 
person  or  estate,  and  submitted  to  the  laws  and 
government  of  the  po«ver8  that  then  were :  and 
if  so,  then  by  your  judgments  upon  roe,  you 
condemn  (in  emgies,  and  by  necessary  conse- 
quence)  the  whole  kingdom. 

And  if  that  be  the  law,  and  be  now  known 
to  be  so,  it  is  worth  consideration,  whether  if  it 
bad  been  generally  known  and  understood  be- 
fore, it  might  not  ha^-e  hindered  bb  majesty's 
Aest  oration. 

Besides,  although,  until  this  Judgment  be 
passed  upon  me,  the  people  have  apprehended 
themselves  as  fiee  from  the  qucstiun,  and  out 
of  danger,  by  reason  of  llie  act  of  indeumity 
and  general  pardon ;  yet  when  it  shall  appear 
lo  them  that  such  their  safety  is  not  grounder! 
on  the  common  law,  nor  upon  the  law  of 
nature,  but  that  against  both  these  and  their 
notions  they  are  found  faulty,  and  tainted 
vrith  a  moral  guilt,  and  that  as  principals  also, 
(since  in  treason  there  are  no  accessanes)  what 
terrifying  reflections  must  this  needs  stir  up  in 
the  mind  of  every  man,  that  will  be  apt  to 
believe  his  torn  will  come  next,  at  least  once 
in  two  years;  as  hath  befHlIen  me  in  my 
person,  who  (however  I  have  been  misjudged 
nnd  misander&topd)  can  truly  affirm,  that  in 
the  whole  series  of  my  actions,  that  which  I 
have  had  in  my  eye  hath  been  to  preserve  the 
ancient  well-constituted  eovernment  of  England 
on  its  own  basis  and  primitive  righteous  fbun- 
dations,  most  learnedly  stated  by  Fortescue 
in  his  book  made  in  praise  of  the  English 
laws.  And  I  did  account  it  the  most  likely 
means  for  the  effecting  of  this,  to  preserve  it, 
at  least  in  its  root;  whatever  changes  and 
alieratioDS  it  might  be  exposed  unto  in  its 


branches,  through  the  blusterous  and  stormy 
times  that  have  passed  over  us. 
This  ia  no  new  doctrine  in  a  kinedom  a^ 

Suainted  with  political  power,  as  Fortcscoe 
bews  ours  is,  describing  it  to  be  in  effect 
the  common  assent  of  the  realm,  the  will  of 
the  people  or  whole  body  of  the  kingdom,  re< 
presedted  in  parliament.  Nay,  though  this, 
representation  (as  hath  faUenout)  be  restrained 
for  a  season  to  the  Commons  house,  in  their 
single  acting,  into  which  (as  we  have  seen) 
when  by  the  inordinate  fire  of  the  times,  two  of 
the  three  estates  have  for  a  season  been  melted 
down,  they  did  but  retire  into  their  root,  and 
were  not  hereby  in  their  right  destroyed,  but 
rather  preserved,  though  as  to  their  exercise 
laid  for  n  while  asleep,  till  the  season  came  of 
their  revival  and  restoration. 
*  And  whatever  were  the  intents  and  designs 
of  others  « ho  are  lo  eivc  an  account  of  their 
own  actions,  it  is  sufficient  for  me  that  at  a 
time  criticul  and  decisis  e,  thoiij^h  to  my  own 
hazard  and  ill  u^avc,  I  did  d«*ciare  my  refusal 
of  the  Oath  of  At'jnration,  which  was  intended 
to  he  takefi  by  all  tlie  members  of  parliament/ 
in  reference  to  kingly  government,  and  the  line 
of  his  now  mnjesty  in  particular.  This  I  not 
only  positively  refused  to  take,  but  was  aa 
occasion  of  the  second  thoughts  which  the  par- 
liament reassunied  thereof,  till  in  a  manner 
they  came  wholly  at  last  to  decline  ic :  A  proof 
undeniable  of  the  remoteness  of  any  intentiont 
or  designs  of  mine,  as  to  the  endeavouring  anY' 
alteration  or  change  in  the  government ;  and 
was  that  Mhich  gave  such  jealousy  to  many  m 
the  house,  that  they  were  willing  to  take  the 
first  occasion  to  shew  their  dislike  of  me, 
and  to  discharge  me  from  sitting  among  them. 

But  to  return  to  what  I  have  before  affirmed; 
as  to  my  being  no  leading  or  first  actor,  in  any 
Change ;  it  is  very  apparent  by  my  deportment 
at  the  time  when  that  great  Violation  of  Pri* 
vi leges  happened  to  the  parliament,  so  as  by 
force  of  arms  several  members  thereof  were 
debarred  coming  into  ilje  Hoase,  and  keeping^ 
their  fcrts  there.  This  made  me  forbear  to 
come  to  lite  parliament  for  the  space  of  ten 
weeks,  to  wit,  from  the  3rd  of  December  1648, 
till  towards  the  middle  of  February  following, 
or  to  meddle  in  any  public  transactions ;  and 
during  that  time  the  matter  most  obvious  to 
exception,  in  way  of  nlteration  of  the  go- 
vernment, did  happen.  1  can  therefore  truly, 
say,  that  as  I  had  neither  consent  nor  vote  at 
first  in  the  Resolutions  of  the  Houses,  concern- 
ing the  Non-Addresses  to  his  late  majesty,  so 
neither  had  I  in  the  leftst  any  consent  in,  or 
approbation  to  hi^  death :  But  on  the  contra- 
ry, when  required  by  the  parliament  to  take  an 
oaih,  to  give  my  approbation  ex  post  facto  to 
what  was  doqe,  I  utterly  refused,  and  would 
not  accept  of  sitting  in  the  Council  of  State 
upon  those  terms,  but  occasioned  a  new  oatfa 
to  be  drawn,  wherein  that  was  omitted.  Here- 
upon many  of  the  Coupcil  of  State  sat,  that  * 
would  take  the  other, 
lu  hku  manner  tfao  Resolations  and  Votes 
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for  changing  tke  |^?erDincD(  into  a  Common- 
weallh  or  Free  State  were  passed^  some  .weeks 
bef(>re  my  return  to  parliamenc:  Yet  afier- 
wardsy  so  fur  as  I  judged  t\\t  same  coTisonant 
to  tbe  principles  and  grounds^  declared  in  tUe 
laws  of  Eoglaud,  for  upholding  thut  political 
power  wbicli  hntli  j;iven  the  rise  and  iiitroduo- 
Cioo  in  this  nation  to  monarchy  iCbelf,  by  the 
account  of  ancient  writers,  I  concetf  ed  it  my 
duty,  as  tbe  state  of  tbiuggi  did  then  appear  to 
ine«  DOtwitlistanding  the  said  alteration  made, 
to  keep  my  station  in  the  parliament,  and  to 
verform  my  allegiance  therein  to*  king  and 
(iagdomy  under  the  powers  then  regnant,  (upon 
i&y  principles  before  declared)  tiding  obedv 
enoe  to  their  aulhoriiy  and  commands.  And 
having  recei? ed  trust  in  reference  to  the  safety 
•nd  preservation  of  the  kingdom,  in  those 
times  of  imminent  danger,  both  within  and 
without,  I  did  conscientiously  hold  myself 
phliged  to  be  true  and  faithful  therein.  This  I 
did  upon  a  public  account,  not  daring  to  ooit 
my  station  in  parliament  by  virtue  of  mv  nrst 
writ :  Nor  was  it  for  any  private  or  gainful  ends 
to  profit  myself,  or  eunch  my  relations.  This 
may  appear  as  well  by  the  great  debt  I  have 
contracted,  as  by  the  destitute  condition  my 
naany  children  are  in,  as  to  any  provision  made 
(or  them.  And  I  do  publicly  challenge  all 
persons  whatsoever,  that  can  give  any  inmrma- 
tion  of  any  bribes  or  covert  ways  used  by  m^i 
during  the  whole  time  of  my  public  acting. 
Xberefbre  1  bope  it  will  be  evident  to  ibe  con- 
icitnces  of  the  jnry,  that  what  I  have  done 
hath  been  upon  principles  of  integrity,  liononr, 
Justice,  raaaon,  and  conscience,  and  not,  as  is 
suggested  in  th^  Indictment,  by  <  Instigation 
0f  the  devil,  or  want  of  tbe  fear  of  God.' 

A  second  great  Change  that  happened  upon 
tbe  constitutions  of  tbe  parbaroent,  and  in  them 
of  tbe  very  kingdom  itsielf,  and  the  laws  there* 
of,  (to  the  plucking  up  tbe  liberties  of  it  by  the 
very  roots,  and  the  introducing  of  an  arbitrary 
f^l  power,  under  the  name  of  Prntector,  by 
ibrce  and  tlie  law  of  tbe  Sword)  was  tlie  usur- 

Ctioa  of  Cromwell ;  which  I  opposed  from  tbe 
ginning  to  tbe  end,  to  that  degree  .of  suflfertng 
and  with  that  constancy,  that  well  near  bad 
ooat  me  not  onlv  the  loss  of  my  estate,  but  of 
M  very  life,  if  he  might  bave  had  Ids  will, 
vrfaioh  a  higher  than  he  hindered:  yet  I  did  re- 
auia  a  prisoner,  under  great  hardships,  fbar 
aoathsin  an  Island,  by  his  ordcra. 

Hereby,  that  which  I  have  asserted  is  most 
vndeoiaoly  evident,  as  to  the  true  grouudt  and 
4odi  of  my  actions  all  along,  that  were  qgainst 
asarpadon  on  the  one  band,  or  such  eitraor- 
dinary  actings  on  the  other,  as  I  donbted  tbe 
lawB  midit  not  warrant  ot  indemnify,  unless  I 
were  enforced  thereunto  by  an  over-ruhng  and 
inevitable  necessity. 

Tbe  thitd  considerable  Change  was  the  total 
oisappointing  and  removing  or  (he  said  Usnr- 
]Nttion,  and  roe  returning  again  of  the  membera 
of  DarliMnent  to  the  exeroise  of  their  primitive 
ana  orifpaal  trust,  for  tbe  g6<^  and  safe^  of 
Iha^fciofdoaii  toWflt  tbauMtoftht  bmce 


would  then  permit  them ;  being  SO  mticb,  as< 
they  were^  under  the  power  of  an  army,  ibat 
for  so  long  a  time  had  inftuenced  the  government. 
Towards  the  recovery  therefore  of  things  Again 
into  their  own  channel,  and  upon  the  legal 
root  of  the  peoples  liberties,  to  wit,  their  com- 
mon consent  in  parliament,  given  by  their  own 
deputies  and  trustees,  I  held  it  my  duty  to  be 
again  acting  in  public  nSnrs  in  the  capacity  of 
a  member  of  the  said  parliament,  then  re-en* 
tered  upon  the  actual  exercise  of  tiieir  former 
powei^,  fir  at  least  stmgglmg  for  it.  In  ihti 
season  I  had  the  opportunity  of  declaring  my 
true  intentions  as  to  the  government,  upon  oc* 

I  casion  of  refusing  the  Oath  of  Abjuration  be* 
fore  mentioned. 

And  whereas  I  am  charged  with  keeping  nufe 
his  majesty  that  now  is,  from  exercising  bid 
regal  power  and  royal  authority  in  this  his  king* 
dom ;  through  the  ill-will  borne  me  by  thae 
part  of  the  parliament  then  sitting,  I  was  dia^ 
charged  from '  being  a  member  thereof  about 
Jan.  9,  1660,  and  by  many  of  them  waa 
chained,  or  at  least  strongly  suspected,  to  be  a 
royalist.  Yea,  I  was  not  only  discharged  from 
my  attendance  in  parliament,  but  coafined  as  a 
prisoner  at  my  own  house,  some  time  before 
there  was  any  visible  power  in  the  nation  thae 
thought  it  seasonable  to  own  the  king's  interest. 
And  I  hope  my  sitting  still  will  not  be  iinpated 
as  a  failure  of  doty,  in  the  condition  of  a  pri* 
soner,  and  those  arcumstancea  I  was  then  io^ 
This  I  can  say.  That  fron^  the  tune  I  saw  hie 
majesty's  Declarations  from  Breda,  declarin|f 
his  intentions  and  resolutions  as  to  fats  return^ 
to  take  upon  him  the  actual  exercise  of  his'regel 
office  in  England,  and  to  indemnify  all  those 
who  had  been  actors  in  the  late  differences  and 
wars,  (as  in  thetiaid  Declaration  doth  appear) 
I  resolved  not  to  avoid  any  public  question^ 
(if  called  thereto)  as  reljing  on  mine  own  in« 
nocency,  and  hia  majestjr's  declared  favour,  at 
before  said.  And  for  the  future,  I  determroed 
to  demean  myself  with  that  inoffenstveaess  and 
agreeableness  to  my  daty,  as  to  give  no  josc 
matter  of  new  provocation  to  his  migesty  in  hia 
government.  All  this,  for  my  part,  hath  been 
punctually  observed,  whatever  my  sufieringa 
liave  been.  Nor  am  I  willing  in  the  least  to 
harbour  any  discoaraging  thoughts  in  my  mind 
as  to  his  majesty's  generosi^  and  favour  to- 
wards me,  who  have  been  faithful  to  the  trust  I 
was  enga^^  in,  without  any  malicious  mtentumt 
ngainst  his  majesty,  his  6rown,  or  dignity,  at 
l«fore  hath  been  shewed ;  and  I  am  desirout 
for  the  future  to  walk  peaceably  and  blam^ 
lessly. 

Whatever  therefore  my  personal  sufTeringt 
have  been  since  his  m^esu's  Restorati6n,l  ra- 
ther impure  them  to  the  false  reports  and  ca< 
lumniee  of  mine  enemies,  and  mi^ndgcrs  of  my 
actions,  than  reckon  them  as  any  thing  that 
hath  proceeded  from  his  maiestyV  proper  in- 
dinatioo,  whose  favoer  and  clemency  I  have 

;had  jost  reason^  with  all  hamility,  to  acknow^ 
le<%e. 

I    fm,  with  ftgvd  to  Us  tugest/t  Spttchf 
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made  the  S7th  of  JoIti  lCdO,in  the  House  of 
Peers,  wbereio  his  nugesty  expressly  declared 
it  to  be  no  iatention  of  bis  that  a  person  under 
my  drcamsiauoe*  should  be  excepted  out  of 
the  Act  of  Indemnity,  either  for  lite  or  estate. 
*  And  Secondly,  However  it  was  the  parlia- 
ment's pleasure  (myself  unheard,  thooi^h  then 
JQ  the  Tower,  and  ready  to  have  been  brought 
Vefore  them)  to  except  roe  out  of  the  common 
Indemnitjf,  and  subject  me  to  question  for  ipy 
actioos,yet  they  themselves  of  tiieir  own  accord 
(admitting  the  possibility  that  in  such  question* 
ing  of  me  I  might  be  attainted)  made  it  their 
linmble  desire  to  his  muetty,  that  in  such  case 
execution,  as  to  my  life,  might  be  remitted. 
Upon  this  his  majesty  readily  gave  his  grant 
and  assent.  And  I  do  firmly  believe,  if  the 
Houses  had  pleased  to  give  me  the  opportunity 
mnd  leave  of  being  heard,  they  would  n^ver 
bave  denied  me  the  Indemnity  granted  to  the 
rest  of  the  nation. 

That  which  remains  of  further  Charge  yet  to 
me  is  the  business  of  a  Regiment,  an  employ- 
ment which  I  can  in  truth  alfirm,  mine  own  in- 
clinations, nature,  and  breeding,  little  fitted  me 
Ibr,  and  which  was  intended  only  as  honorary 
and  titular,  with  relation  to  vfiiunteers,  who, 
by  their  application  to  the  Council  of  State,  in 
a  time  of  great  commotions,  did  propound 
their  own  officers,  and,  (without  any  seeking  of 
mine,  or  not  considering  any  farther  of  it, 
than  as  the  use  of  wj  name)  did,  among 
others,  nominate  me  tor  a  colonel,  which  the 
Council  of  .State  approved,  granting  Commis- 
sions to  myself,  and  ail  other  ufiicers  relating 
thereto;  and  the  parliament  confirmed  my  said 
ooramiasion,  upon  report  tliereof  made  to  them. 

This  will  appear  by  several  witnesses  I  have 
to  produce  in  this  matter,  that  will  be  able  to 
affirm  how  little  I  took  upon  me,  or  at  all,  to 
give  any  orders,  or  make  use  of  such  my  Com- 
mission, any  otherwise  tbun  in  name  only. 

It  is  true,  indeed,  that  at  a  certain  time,  when 
I  was  summoned  to  appear  at  the  Conunittee  of 
the  Militia,  in  Soutnwark,  whereof  I  was  a 
member,  that  which  was  called  my  own  com- 
pany of  foot,  from  the  respect  which  ihey  and 
their  officers  pretended  to  me,  were  desirous  to 
be  in  u  posture  6t  for  me  to  see  them  ;  and  as 
I  passed  by,  I  took  tlie  opportuoitv,  at  their 
desire,  to  shew  myself  to  them,  and  only,  as 
taking  notice  of  their  respect,  in  some  few 
words,  expressing  the  reason  I  hnd  to  receive  it 
in  good  part,  I  told  them  I  would  no  longer 
detain  them  from  their  other  occasions.  After  I 
was  gone  from  them,  I  appointed  my  captain- 
lieut.  to  give  them  from  me  *>omethiog  to  drink, 
as  might  be  fitting  on  such  an  occasion,  wliich, 
to  my  best  remembrance,  was  5/. ;  and  he 
laid  it  out  of  his  own  money. 

More  .  than  this,  as  I  remember,  was  not 
done  by  me ;  so  much  as  to  the  seeing  any 
more  the  companies  of  that  regiment  gathered 
together,  or  giving  orders  to  them  :  Which  I 
publicly  and  avowedly  declined,  persuading  the 
~  to  lay  down  their  Charges  in  mine  own 
^^  soon  as  I  discerned  the  inten- 


tions of  the  sitting  down  of  the'Committee  of 
Safety,  and  the  exorbitant  power  committed  to 
them  to  exercise,  and  the  way  of  proceedings 
by  the  army,  in  interesting  themselves  in  tha 
civil  government  of  the  nation,  which  I  utterly 
disliked.  ^ 

A  nd  although  I  forbore  not  to  keep  my  station, 
in  reference  to  the  Council  of  State,  while  they 
sat,  or  as  a  Commissioner  of  the  Admiralty,  dur- 
ing the  time  by  them  appointed  to  act  by  parlia^ 
mentary  authority,  and  so  had  occasion  to  be 
daily  conversant  with  the  members  of  the  Com* 
mittee  of  Safety  (whereof  myself,  with  others 
that  would  not  accept,  were  named  f)  yet  I 
perfectly  kept  myself  disinterested  from  sil  those 
actings  of  tne  army,  as  to  anjf  consent  or  ap- 
probation  of  mine,  (however,  in  many  things, 
oy  way  of  discourse,  I  did  not  decline  cof^- 
verse  with  them)  holding  it  ray  duty  to  pene- 
trate as  far  as  I  could  into  their  true  intentions 
and  actions ;  but  resolving  within  myself  to 
hold  true  to  mv  parliamentary  trust  in  all 
things  wherein  the  parliament  appeared  to  me 
to  act  for  the  safety  and  good  of  the  kingdom. 
However,  I  wai  misinterpreted,  and  judged  by 
them  as  one  that  rather  favoured  some  of  the 
army,  and  their  power. 

Upon  the  whole  matter,  there  is  not  any  pre* 
cedent  that  ever  both  or  either  of  the  houses 
of  parliament  did  commit  treason  :  For  though 
privilege  of  parliament  does  not  so  hold  in  trea- 
son, but  that  particular  members  maybe  punish- 
ed for  it,  yet  it  is  unprecedented,  that  both  or 
either  houses  of  parliament,  as  a  collective 
body,  ever  did  or  could  commit  treason. 

All  the  acts  done  in  parliaments  have  been 
reversed  indeed,  and  repealed,  as  what  was 
done  11  Rd.  2.  was  repealed  81  Rd.  3.  and 
what  was  done  91  Rd.  9,  was  repealed  1  Hen. 
4,  3.  as  appears  bv  the  printed  Statutes :  Yet 
I  do  not  nnd  that  both  or  either  house  of  par- 
liament were  declared  traitors  for  what  they  did 
in  those  parliaments;  .or  that  any  which 
acted  under  them  suffered  for  the  same  in  any 
inferior  Courts.  And  surely  the  reason  is  oh^ 
vious  :  For  they  had  a  co-ordinancy  in  the  su« 
preme  or  legislative  power  for  the  making  altera 
ing,  and  repealing  laws.     And  if  so,  *  par  in 

*  parem  non  habet  imperiura.'  And  by  autho- 
rities out  of  Bracton,  Fleta,  and  others,  it  may 
appear  what  superiors  the  king  himself  bath, 
(who  yet  hath  no  peer  in   his  kingdom,  *  (nisi 

*  curiam  harnoum),'  God,  law,  and  parliament. 

And  if  either  or  both  Houses  cannot  commit 
treason,  then  those  that  act  by  their  authority 
sannot :  For, '  Plus  peccat  author  quam  actor,* 
the  author  offends  more  than  the  actor.  If 
those  that  command  do  not,  nor  can  commit 
treason,  how  can  those  that  act  by  their  aotho* 
rity  be  guitty  of  it  ? 

Further,  I  must  crave  leave  to  assert,  by  rea- 
son of  what  I  see  opened  upon  the  Evidence, 
that  what  is  done  in  parliament,  or  by  their  au- 
thority, ought  not  to  be  questioned  in  any 
other  Court :  For  every  ofience  committed  in 
any  Court  must  be  punished  in  the  same,  orin 
some  higheri  and  oot  any  iafeiior  Court.    Mew 
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the  Conrt  of  {mrltament  hath  no  superior  Court, 
as  is  said  in  **  Coke's  Jurisdiciion  of  Courts." 
And  ihe  reason  there  given  that  Judges  ou^ht 
not  to  gite  any  opinion  in  a  matter  of  parlia- 
neur,  is,  Because  it  is  not  to  be  decided  by  the 
commnn  laws,  bot  <  secundum  leisem  et  con- 
'  saetitdinem  parliamenti.'  This  the  Jndges  in 
divers  parliaments  hare  confessed.  And  that 
fteson  is  not  to  be  waved,  which  the  lord  Coke 
gives,  That  a  man  can  make  no  defence ;  for 
what  is  said  and  acted  there,  is  done  in  cooncif, 
and  none  ought  to  reveal  the  secrets  of  the 
iiouie:  Every  member  hath  a  judicial  voice, 
and  can  be  no  witness. 

June  ihe  iUh. 

•      * 

After  the  customary  formalities  of  the  Court, 
•The  Clerk  demanded  of  sir  Henry  Vane  what 
he  bad  to  sav  why  Sentence  of  death  should 
not  be  passed  opon  him } 

Sir  iieory  Vane  first  alledged,  That  he  had 
not  yet  heard  the  Indictment  read  in  Latin. 
The  debate  opon  this  took  up  sometime:  At 
length  some  of  the  king's  counsel  desired  that 
the  prisoner  might  be  satisfied  in  that  point. 
Sir  Henry  desired  that  counsel  then  might  ^so 
be  assigned  him,  to  make  Exceptions  thereto, 
if  they  found  cause;  otherwise  fie  valued  not 
the  bearing  of  it  read  in  Latin.  This  was  over- 
ruled by  the  Court :  He  soon  therefore  desisted 
from  any  further  urginc  it. 

The  nett  thing  sir  Henry  offered  in  .his  own 
JDeience  was  the  Bill  of  Exceptions,  which  he 
brought  with  him  ready  drawn,  and  offered  it 
to  the  Judges,  desinng  them,  according  to  the 
Statute  of  Westm.  9.  31.  made  13^  Edw.  1,  to 
sign  it.    Thb  he  urged  so  home,  that  the  Sta- 
tute was  consulted  and  read  in  open  Court, 
running  in  favour  of  the  prisoner  to  this  effect : 
^  That  if  any  man  find  himself  aggrieved  by  the 
proceedings  against  him  before  any  justices,  let 
him  write  his  Exception,  and  desire  the  justices 
to  set  their  seals  to  iL**    **  This  «ct  was  made 
(says  Coke)  that  the  party  wronged  might  have 
a  foundation  for  a  legal  process  against  the  jus- 
tices by  a  Writ  of  Error,  baring  his  Exception 
entered  upon  record  in  the  Court  where  the  in- 
jury is  done,  which  throngU'  tbe  justices  over- 
raltng  it,  tbey  could  not  £fore  procure,  so  the 
party  ftrieved  was  without  remedy ;  for  whose 
relief  this  statute  was  made.    The  justices  re- 
fusing to  set  their  seals,  the  party  grieved  mav 
have  a  writ  grounded  on  this  statute,  commanii- 
ing  them  to  set  tlieir  seals  to  his  Excepttbn. 
This  £xception  extends  not  only  to  all  pleas 
dilatory  and  peremptory,  &c.  but  to  all  chaU 
leoges  of  any  lurons  and  any  material  evidence, 
given  to  any  jury,  by  which  the  Court  is  over- 
ruled.'*   As  in  tins  prisoner's  Case  the  Testi- 
mony about  falsifying  of  his  hand  to  writing, 
6cc.  was,  by  whit  was  offered  to  the  jury  by 
justice  ^Vindhaib. 

Further,  says  Coke  on  this  statute, "  If  the 
Justice  (or  idstices)  die,  their  executors  or  ad- 
ministratore  may  be  proceeded  against  for  the 
inj  ury  do^e.  And  if  tbe  i  udge  (or  judges)  deny 
Co^aM}  the  ExoeptioDy  toe  party  wronged  may 


in  the  Writ  of  Error  take  issue  thereupon,  if  he 
can  prove  by  witnesses  the  judge  of ,  judges 
denied  to  seal  it.^ 

Notwithstanding  all  this,  tbe  judges  over- 
niled  this  plea  also,  by  such  interpretation  as 
themselves  put  upou  that  statute,  to  wit,  That 
it  was  not  allowable  in  criminal  <fases  for  life. 
This  makes  the  law  less  careful  for  the  preser* 
vation  of  a  man*s  life,  than  any  particulars  of 
his  estate,  in  controversies  about  which  this 
statute  is  affirmed  by  them  to  hold.  Whereas 
life  is  the  p>reater,  and  innocent  blood,  when 
spilt,  is  icreversible,  as  to  the  matter,  it  cannot 
be  gathered  up  again  :  The  estate  is  the  lesser; 
and  if  an  erroneous  judgment  pass  about  it,  it 
is  reversible  upon  traverse,  Writ  of  Error,  or 
otherwise. 

The  reason  they  alledged  for  their  pretended 
Opinion  was  this,  That  if  it  be  held  in  criminal 
cases  for  life,  every  felOn  in  Newgate  might 
plead  the  same,  and  so  there  would  be  no  Gaol- 
Delivery. 

Sir  Henty  answered.  His  case  was  not  the 
case  of  common  felons,  alledging  the  grant  of 
his  majesty  to  the  Petition  of  both  Houses  for 
his  life,  in  case  he  should  lie  attainted.  There 
is  no  need  therefore  sure  (said  he)  of  fearhig  the 
consequence  of  spinning  out  the  time  a  little 
with  a  person  in  his  circumstances.  Besides, 
(he  saia)  he  had  been  a  prisoner  two  years,  and 
never  called  on  to  give  any  account  of  himself 
and  his  actions,  (so  is  it  not  with  felons ;)  which, 
with  other  considerations,  may  sufficiently 
evince  that  there  is  no  need  of  such  hastening 
his  death.  He  told  them  withal,  that  he  de- 
sired not  this  for  bis  own  sake  only,  bot  for 
theirs,  and  for  posterity  ;  that  they  mi^hr,  on 
a  more  leisurely  and  unprejudiced  bearmg  of 
what  may  be  said  on  all  han^ls,  prevent  tbe 
bringing  of  innocent  bhiod  upon  themselves  and 
the  land. 

But  beine  in  tbis  also  over^ruled  by  tbe 
Court,  (say  what  he  would)  he  only  desired  he 
might  understand  whether  tbey  would  all  give 
it  as  their  common  judgment  they  would  stand 
to.  That  what  be  desired  was  not  his  due  by 
the  law?  By  thi^ means  they  were  all  put  upon 
it,  one  by  one,  to  declare  themselves  in  that 
point,  unanimously  denying  him  the  benefit  of 
that  Act  To  the  by-standers  their  chief  rea- 
son seemed  to  be.  That  it  had  not  been  prao* 
tised  this  hundred  or  two  of  years.   . 

The  third  thing  sir  Henry  desired  was,  That 
the  Petition  of  both  Houses,  with  bis  majestyTs 
Answer  thereunto,  might  be  read  in  the  Court ; 
which,  after  some  dispute,  was  concluded  to  be 
a  thing  tbey  were  not  bound  to  take  notice  of, 
not  being  an  act  of  parliament.  Yet  what  is 
any  act  of  parliament,  but  a  bill  presented  with 
the  Petition  of  both  Houses  to  his  majesty,  with 
his  royal  assent  thereto,  upon  public  record  ? 
At  length  they  condescended  to  read  it ;  and 
that  was  all. 

The  fourth  and  last  thing  sir  Henry  Vane  of- 
fered to  the  consideration  of  tbe  bench  was 
this,  That  in  rcsard' there  were  Questions 
touching  matter  of  law  in  hii  case^  whkb  must 
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icceite  their  detcroiinadoa  in  parliamenty  he 
desired  he  mlEht  have  connsel  assign^  liim,  to 
argue  them  before  their  lordships.  Sonie  of 
ibete  poims  he  instanced  io,  to  wit ; ' 

1.  Whether  a  parliament  were  acoonnubU 
to  an?  ioferiorCeurt  ? 

2.  Whether  the  king,  being  out  of  poiteition, 
•nd  the  power  regent  in  otiiers— 

Here  they  stopped  him,  not  suflfering  him  to 
proceed,  nor  admitting  that  the  kmg  was  ever 
out  of  possession.  To  which  sir  Ilenrj  replied. 
The  words  of  his  Indictownt  ran  thus,  '  That 
«  he  endeavoured  to  keep  out  his  majesty;' 
and  how  could  he  keep  him  out  of  the  realm,  if 
be  were  nut  out  ? 

But  wlien  he  saw  they  would  over-role  him 
in  all,  and  were  bent  upon  his  condeAination,  he 
put  up  his  Papers,  appealing  to  the  righteous 
judgment  of  God,  who  (he  told  them)  must 
judge  them  as  well  as  him,  often  es pressing  his 
satisfaction  to  die  upon  this  Testimony ;  whicii 
Keeling,  one  of  the  king's  counsel,  insultingly 
Mswered, '  So  you  may.  Sir,  in  good  time,  by 
<  the  srace  of  God/  The  same  person  had 
often  before  shewed  a  very  snappish  property 
towards  the  prisoner ;  and  sir  Henry  somotimes 
answered  him  accordinii;  to  his  fully :  For  when 
be  would  hare  had  the  book  out  of  the  pri- 
soner's bandy  wherein  was  the  statute  of  West- 
minster, 2d.  c.  31 ;  Sir  Henry  toRl  him, '  Ue 
«  had  a  verv  ofticious  memory,  and  when  be  was 
'  of  counsel  for  him,  he  would  find  him  bouks.' 
(Whereby  was  verified  what  was  said  to  be 
spoken  by  him,  at  first,  in  answer  to  onf  of  his 
brethren,  on  the  Arraignment-day,  **Thou^i 
we  know  not  what  to  say  to  him,  we  know 
what  to  do  with  him.") 

The  Bill  OP  Excefti^vs,  translated  out  of  the 
best  Latin  form  the  prisoner  could  pro- 
cure ;  no  eouneil  learned  in  the  law  daring 
to  assist  him  in  those  circumstances,  with- 
out assignnlent  from  the  Court,  which  was 
denied. 

First,  Concerning  my  Imprisonment. 

(1.)  I  shall  here  mention  my  entrance  into 
dus  new  scene  of  suflferings  under  the  present 
power  (after  my  having  been  handled  at  will 
and  pleasure,  under  the  sii  yea/s  usurpation  of 
Cromwell)  which  I  conceive  not  to  have  been 
at  all  according  to  the  law^  of  the  land,  as  may 
appear  by  the  S9th  chap,  of  Magna  Charta, 
and  Coke  upon  it,  with  many  other  Statutes 
and  law-books  :  in  all  which  it  appears  that 
the  law  of  England  is  so  tender,  not  to  say 
curious,  in  providing  for  the  subject's  liberty, 
that  he  is  not  to  suffer  the  least  restraint,  con- 
iinement  or  imprisonment,  but  by  the  lawful 
judgment  of  his  peers,  or  by  the  law  of  the 
land.  Contrary  to  all  which,  I  was  committed 
at  mere  will  and  pleasure,  and  have  been  d^ 
tained  close  prisoner  these  two  years,  without 
any  cause  specified,  or  any  particular  crime  laid 
to  my  charge. 

Secondly,   Concerning  Transactions   at  the 

Grand  Jury. 

(3.)  Tbo  jScaad  JaiyofMiddlcieK^inthovt 


my  privity,  knowled|o  or  presence  (after  I  had 
been  kept  a  dose  pnsener  two  full  years)  did 
meet,  take  the  Depositions  of  witnesses,  nod 
find  the  Bill  against  me,  which  inevitably  ex- 
posed me  to  a  trial  at  the  KingVBench  bar^ 
nir  I  knew  not  what :  whereas  major  Rolf  and 
others  have  had  the  right  of  Englishmen 
granted  them,  to  be  present  at  the  Grand 
Jury's  proceedings ;  yea,  and  to  have  counsel 
also  present  to  plead  any  thiols  in  a  way  of 
reason  or  law,  for  invalidating  the  testimony,  or 
disabling  the  witnesses,  whereby  the  Indict* 
raent  hath  been  immediately  qOashed ;  and  so 
the  party  accused  dcUvered  from  any  shadow 
of  iniiinty,  by  so  much  as  appearing  in  the  cir- 
cumstances of  a  malefactor  ac  any  public  bar 
of  justice.  That  this  Prisoner  had  great  need 
of  that  privilege  of  being  present  himself,  or 
having  counsel  and  other  fneads  present  at  th4 
Grand  .Tury,  will  appear  hereafter,  by  the  sub* 
dolous  and  injurious  handling  of  matters  there* 

Thirdly,  Concerning  the  Jurisdiction  of  the 

Court. 

(3.)  The  offences  supposed  to  be  committed 
by  me,  are  thirtgs  done  not  of  my  own  head, 
but  as  a  member  of  the  Long  Parliament,  or 
in  pursuance  of  tlteir  authority.  The  matters 
done  by  me,  in  the  one  respect  or  other,  if 
they  be  deemed  offences,  are  punishable  only 
in  parliament ;  and  I  ought  not  to  be  qoes« 
Uoned  for  them  in  any  interior  court,  as  Coke 
shews  in  the  4th  part  of  his  Institutes,  chap.  1, 
concerning  the  High  Court  of  Parliament.  For 
the  parliament  b  not  confined  in  their  actings 
by  the  biw,  which  inferior  courts  are  tied  np 
to ;  but  in  divers  cases  are  privileged  to  act 
extraordinarily  and  unneeounrahly  to  any  but 
themselves,  or  sucoeedinf^  parliaments.  More* 
over,  that  parliament  was  eitraordinarily  com* 
missioned,  qualified  and  authorised  by  express 
act  of  pariiument,  beyond  all  preceding  pariia* 
ments,  for  the  causes  and  ends  dcckured  in  the 
preamble  oftlieAet  for  their  establishment, 
accorded  and  passed  by  the  joint  cooscvt  of 
King,  Lords  and  Commons,  whereby  they  be« 
came  onsubjected>to  adjournment,  prorogation 
or  dissolution,  hot  \j  t£eir  own  respective  vo-. 
luntary  consents,  to  he  by  them  expressed  and 
passed  for  that  purpose,  with  the  rojral  assent ; 
which  occasioned  his  kte  mi^csC^,  in  hn  An« 
swer  to  the  Nineteen  Propositions,  to  say, 
"  That  the  power  herebjr  legally  placed  m  both 
helises,  was  mors  than  sumient  to  prevent  and 
restrain  the  power  of  t^nby.*^ 

And  further,  the  bnoga^  of  thii  case  under 
the  jurisdiction  of  this  court,  or  of  any  other 
but  a  parliament,  may  provt  of  very  daagerons 
coqseqaence,  in  point  of  precedent,  and  asoit 
disagreeing  to  all  rules  of  justice.  For,  Fiipti 
By  the  same  reason  that  I  %t\  qoeationed  kt 
this  court,  not  only  every  member  of  perlia* 
nseiit,  but  the  very  hyuses  themsfWes,  with' all 
their  debates,  votes  and  orders,  maj  not  oekf 
be  qncsiioned,  but  referred  to  a  pet^-jnry,  and 
so  oome  to  be  judged  and  sentenoed  by  « 
court  ifiMor  10  tbeniekei;.  mtkh  yidpi^m 
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•II  ttmcs  hftve  disdakned  and  Acknowledged  to 
ke  out  of  ibeir  power,  according  to  tbe  known 
ittUy  **  Par  iu  parts  non  babet  imperiom,  multc 
minus  in  eos  qui  majus  imperium  habent."— 
Secondlj>  In  such  oaie  tlie  {forties  accused  will 
be  debarred  of  evidence  or  witness  for  their 
JQsti6catJon  and  defence.  For  no  members, 
&o.  present  at  debates  in  parliament,  (who  are 
ibe  onl^r  eye  and  ear- witnesses  of  what  is  said 
and  done  there)  ought  to  discover  tbe  counsels 
of  tbe  House. 

Fourthljf,  ConccrDiDg  the  Imiictment. 

1.  I  have  not  been  prrmitted  to  bnve  a  copy 
or  sight  of  tbe  Indictment,  nor  so  mucli  a»  to 
hear  it  read  in  Latin,  which  is  the  orisinal 
record  of  tbe  court,  and  ought  to  be  the  foun- 
dation of  their  whole  proceeding  with  me.  I 
often  desireil  these  things  of  the  court ;  yea,  or 
•t  least  to  have  but  the  transcripts  of  some  par- 
ticular olauses  in  tbe  IndictmtMit,  to  enable  me 
to  shew  the  deficiencies  thereof  in  law,  (all 
which,  others  in  Such  cases  have  of<eh  ob- 
tained) but  nothing  would  be  granted  herein. 

This  then  was  my  hard  lot  and  usage ;  I  was 
pot  (after  two  jrears  close  imprisonment)  to  an- 
swer for  my  \ife  to  a  lon|  Indictment  read  in 
English,  which  whether  it  were  rightly  trans- 
Ikted  how  should  I  know,  that  mi|;nt  not  henr 
tbe  original  record  in  Latin?  Counsel  also 
learned  in  the  law  were  denied  me,  though 
pressed  for  by  me  agoin  and  again,  before  I 
pleaded.  And  bad  they  been  granted,  what 
tfottid  they  have  said  as  to  defects  of  law  in  the 
Indictment,  unless  they  might  have  a  copy  of 
it^  What  can  any  counsel  say  to  any  petty 
biiaiiieis  conccrnmg  any  part  of  a  man's 
estate  that  is  in  controversy,  unless  they  mny 
bare  a  leisurely  view  and  perusal  of  the  wri- 
thkgs  thereabouts?  Much  more  sure  will  it 
S4>penr  requisite  to  tbe  reason  of  nil  man- 
kind, when  a  roan*s  whole  estate,  life  and 
ally  are  at  stake.  It  is  trae,  before  I  pleaded, 
Ibe  Conrt  promised  I  should  have  Counsel 
assigned  me  after  pleading  [**  God  ferefernd 
else/'  said  the  Lord  Chief  Justice]  but  it  is  as 
tree,  I  never  could  yet  see  that  promise  made 
good.  All  things  tending  to  a  fair  trial  were 
promised  me  in  general  before  pleading,  but 
every  material  particular  for  the  just  defence 
of  my  life,  both  been  denied  roe  ever  since. 
And  my  trial  for  lifo  was  huddled  op  the  next 
dajof  my  appearing  before  you:  the  Jury  (as 
was  told  tne)  must  not  eat  nor  driuk  till  they 
had  done  their  work  :  (so  the  more  than  forty 
Jewry-men  tbnt  resolved  to  kiJI  Paul,  Acts 
sxtii.  91.)  But  whr  such  haste  and  precipi- 
tancy form  man's  Ji^,  that  is  more  than  meat 
HT  estate,  when  yuu  can  let  civil  causes  about 
oiens  estates  depend  many  years  ?  And  if  an 
erroneous  judgment  be  passeil  in  sucfo  matters, 
it  is  reversible ;  but  if  innocent  blood  he  spilt, 
it  cannot  be  gathered  up  agnin,  as  the  wise 
woman  of  Tekoah  said,  9  Sam.  xiv. 

S.  But  secondly,  then,  sb  to  Defects  in  tbe 
rndiGtment,  which  I  was  in  some  measure  en- 
abled to  observe  from  that  broken  hearing 


thereof,  that  was  afibrded  me  bereitt'thecotfrt; 
I  sav  there  are  many,  and  those  very  consi* 
derable :  and  by  the  law  of  England  I  oogbfr 
not  to  have  been  urged  to  plead  or  make  atH 
swer  to  any  such  an  illegal  and  defective  in^ 
dictment. 

1.  There  U  no  sufficient  Overt- Act  therein 
alledged  of  the  prisoner's  imagining  the  king's 
dentil,  or  that  he  bad  any  the  least  intention^ 
that  way. 

9.  'Hie  Levying  of  a  War  is  alledged  in 
Southwark,  and  cannot  therefore  be  tried  by  a 
jury  of  Middlesex,  Dyer,  ful.  934.  and  the  S& 
part  of  Coke's  Institutes,  fol.  34. 

3.  Tlki'Tt  is  uncertiiinty  and  obscurity  in  th* 
main  thing  alledged  against  me  in  the  indict- 
ment ;  to  wit,  *«  That  i,  together  with  a  multi- 
tude of  prrsons,*  to  the  number  of  a  thousand, 
uuknowii  to  the  jury,&c."  whereas  no  criminal 
act  can  be  tried  that  is  not  certain ;  *  Certa 
'  res  debet  esse  que  dcducitor  in  judicium.' 

4.  The  treason  laid  to  my  charge,  is  alledged 
to  have  been  committed  with  a  multitude  of 
other  false  traitors,  which  were  pardoned  by' 
tbe  Act  of  Indemnity ;  Such  supposed  crimes 
therefore  of  theirs  cannot  be  remembered  or 
alledged,  without  a  manifest  breach  of  tbe  Act 
of  Indemnity  and  Oblivion. 

The  Indictment  is,  or  ought  to  be  founded 
on  some  clause  or  branch  of  95  Edw.  3,  c.  9, 
but  no  such  overtnict  is  alledged  in  the  indict-' 
ment,  or  prored  by  witnesses,  as  doth  discover 
that  I  had  any  intentiuii  to  kill,  depose,  or  bold 
out  the  king  from  the  possession  and  exercise  of 
his  regal  power.  Whereas  I  am  accused  of 
'  compassing  or  imagining  the  deiith  of  tbe 
*  king,'  this  must  be  understood  of  his  natural 
nr  personal  *,  not  politic  capacity,  for  in  this 
latter  sense  the  law  says, '  The  king  cannot  die/ 

First  then,  to  compass  only  the  deposition  of 
the  king,  ;s  not  within  the  words  of  that  statute 
(several  l^in^  have  been  deposed  by  parliament 
since  the  Conquest) ;  and  as  to  my  compassing 
or  desij;nii)t(  the  natural  death  of  the  king's 
person,  with  what  colour  can  I  be  accused  of 
such  intentions,  in  the  circumstances  the  king, 
at  that  time  was  in  beyond  tbe  seas  f 

Secondly,  The  assembling  of  men  together 
without  any  hostility  or  injury  offered  to  any 
person,  but  for  a  man's  own  security  and  de- 
fence in  a  time  of  confusion  and  distraction,  is 
not  levying  wnr,  or  treason  at  the  common 
law,  or  by  that  statute.  Yea,  in  this  case,  and 
at  the  season  u  herein  such  an  act  as  this  is  al- 
ledged, it  might  be  supposed  to  be  done  for  the 
king's  restoration,  as  well  as  in  opposition  there* 
unto:  and  the  most  favourable  and  advantage- 
ous constructjon  ought  to  be  made  and  pot  upon- 
the  prisoner's  actings  or  words,  where  there  is 
ambiguity,  so  that  they  may  be  taken  or  inter-' 
preteA  divers  ways.  For  the  law  always  pre- 
sumeth  actions  to  be  innocent,  till  the  contrary 
be  manifestly  proved.     However,  in  a  time  of 

*  See  Loders*s  Considerations  on  the  Law  of 
High  Treason  in  the  Case  of  Levying  War,  p. 
Tl,  72. 
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Tttcancy  or  an  interregnum,  when  the  founda- 
donf  of  government  are  out  of  course,  by^ke 
law  of  reason,' nature,  and  common  prudence, 
every  roan  may  stand  upon  liis  own  guard,  en- 
deavouring his  own  security  and  protection 
from  injury  and  violence. 

Thirdly,  To  be  adherent  to  the  king's  enemies 
within  this  realm,  &c.  cannot,  ought  not  to  he 
understood  of  any  adhesion  to  a  parliament, 
wherein  the  king  by  law  is  supposed  always 
preeent,  as  a  part  thereof.  Nor  can  the  Long 
Wrliament  be  called  the  king's  enemies,  with- 
out overthrowing  the  Act  of  Indemnity,  which 
the  kin|  hath  declared  to  be  the  fuondatiou  ol 
die  nations'  present  peace  and  security. 

Lastly,  The  Treasons  alled(:ed  in  the  Indict- 
ment are  said  to  have  been  committed  when  (he 
king  was  out  of  possession  :  So  (he  Indictment 
runs,  "  To  keep  out  the  king,"  &c.  Now  my 
lord  Coke  in  tne  third  part  of  his  Institutes, 
fol.  7.  saith,  *  A  Ving  de  jure,  and  not  de  faeiot 

*  is  not  within  the  statute ;  against  such  a  one 

*  no  treason  can  be  committed.     For  if  there 

*  be  a  king  regnant  in  possession,  though  he  be 
'  rer  de  facto,  and  not  dejure,  yet  he  is  Seigneur 
'  leRoy,  within  the^urvieu  of  this  statute;  and 

*  the  other  that  hath  rii^ht,  and  is  out  of  pos- 
'  session,  is  not  within  this  act.     Nay,  if  tree- 

*  son  be  committed  against  a  king  dt  facto  et 

*  aoa  dejure,  and  after  the  kinc  dejure  cometh 
'  to  the  crown,  he  shall  punish  the  treason 
^done  to  the  King  defactoJ 

.And  after,  in  the  same  place  he  saith, '  That 
'  by  law  there  is  always  a  king,  in  whose  name 

*  the  laws  are  to  he  maintained  and  executed, 

*  otherwise  justice  «iouhl  faH.'  The  act  also 
of  11  Hen.  7,  was  made  for  security  of  the 
subject  on  this  behalf.  The  word  *  King'  also 
may  and  ought  to  be  taken  largely  for  any  &o- 
▼ereign  power  in  a  Ving  or  queen,  as  Coke  in 
the  place  fore-quoted  shews ;  and  why  not,  by 
the  same  reason,  in  a  Protector,  though  an 
usurper,  or  any  other  persons,  one  or  more,  in 
whom  sovereignty  is  Icidged,  or  that  have  all  the 
badges  of  sovereignty  ;  as  the  callmg  of  parlia- 
ments, enacting  of  laws,  coiiiin)^  of  money,  re- 
ceiving foreign  ambassadors,  &c.  ?  His  majesty 
that  now  is,  is  granted  by  the  very  Indictment 
to  have  been  then  out  of  possession :  if  so,  then 
was  there  either  some  other  king,  or  what  was 
^uivalent,  some  sovereign  pu>%'er  in  actual 
possession  and  exercise,  or  none.  If  the  former, 
then  was  there  a  king  de  facto,  so  no  treason, 
could  be  committed  against  him  that  was  king 
de  jure,  only;  If  the  latter,  tlicn  the  govern- 
ment was  dissolved,  no  allegiance  was  due  to 
any  persons,  and  so  no  offence  cuuld  be  pro- 
perly treason  within  the  statute. 

But  had  the  late  Protector  had  the  name  and 
style  of  a  king,  no  treason  could  have  been 
^mmitted  against  the  king  dejure  only.  Now 
God  forbid  that  you  sitould  give  away  my  hfe, 
upon  such  niceties,  because  an  usurping  Pro- 
lector  was  not  clothed  with  the  title  a»  well  as 
power  of  a  king.  The  Protector  t>r  any  usurp- 
er's taking  or  not  taking  the  title  of  a  kuig,  in 
cm  b«  uM  Um  power,  cannot  alter  the  state 
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of  my  supposed  crime.  You  ought  not  to  be 
biassed  by  popuUr  reports  concerning  me.  It 
is  easier  to  be  innocent,  than  so  reported :  The 
one  is  in  our  power,  not  the  other. 

Fifthly,  Concerning  the  £vidence. 

1.  No  allegation  was  directly  proved  by  two 
positive  lawful  witnesses,  as  in  this  case  it  ouglit. 

2.  One  of  the  witnesses  for  the  king  con- 
fessed hi  open  Court,  That  to  his  knowledge 
my  linnd  had  been  counterfeited,  to  my  preju- 
dice nnd  damage  in  great  sums  of  monev ;  yet 
Orders  pretended  to  be  signed  by  me  (wherein 
mv  hand  may  as  well  be  counterfeited),  are 
taken  as  evidence  against  me. 

3.  The  issue  of  the  whole  cause  depended  on 
the  solution  of  some  difficult  Questions  of  so 
high  a  nature,  and  great  importance,  as  could 
noi  safely  be  determined  but  in  the  h^h  court 
of  pari Ih men t :  As, 

1.  Whether  the  Long  Parliament  called  in 
November  1040,  were  dissolved  by  the  late 
king's  death  ? 

2.  Whether  the  successive  remaining  powers 
that  exercised  the  royal  supreme  authority  from 
1648,  to  the  Restoration  of  his  now  majesty, 
were  not  within  the  true  sense  and  meanmg  of 
25  Edw.  3,  and  11  Hen.  7. 

Reasons  for  av  Arrest  of  Judgmekt, 
writ  by  the  Prisoner,  but  refused  to  be 
heard  by  tlfe  Court. 

i.  I  have  been  denied  so  much  as  to  hear 
the  Indictment  read  in  Latin,  ui  it  is  the  ori- 
ginal record  of  the  Court :  yea,  so  much  as  a 
copy  of  it  in  English  hath  been  denied  me 
during  the  whole  time  of  my  trial;  by  the 
sight  whereof  I  might  be  able  to  assign  the 
defects  of  law  that  may  be  in  it. 

Counsel  also  hath  been  denied,  not  only  be- 
fore I  pleaded,  but  after ;  and  all  points  by  me 
offered  in  law  to  the  Judges  of  the  Court  have 
been  over-ruled,  without  admitting  me  counsel 
to  argue  the  same,  and  better  inform  the  judg- 
ment of  the  court.  I  have  demanded  that  I 
might  put  in  a  Bill  of  Exceptions  upon  the 
Statute  of  We^tminst.  2.  cap.  31.  This  like- 
wise is  denied  me,  oveiv ruled,  and  judged  as 
out  of  that  Statute.  Neither  will  counsel  be 
allowed  me  in  this,  to  shew  cause  why  it  ought 
to  be  admitted  as  of  right.  And  as  no  counsel 
was  allowed,  so  neither  were  tlie  judges  counsel 
to  me,  as  they  said  tliemselves  they  would  and  * 
ought  to  be,  but  ratlier  sufferea  me  to  wrong 
and  prejudice  myself;  some  of  them  ssying, 
'  Let  him  go  on,  the  worst  will  be  his  own  at 
'  last.'  And  they  neither  checked  nor  restrain- 
ed the  king's  counsel  in  tiieir  hii!;h  and  irritating 
expressions  to  the  jury,  to  find  me  guilty :  one 
of  whom  was  seen  to  speak  privatdy  with  the 
foreman  of  the  jury,  immediately  before  the 
jurors  went  from  the  Bar,  after  lie  had  spoken 
opeftl^,  *  I'hat  the  prisoner  was  to  be  made  a 

*  public  sacrifice,  in  reference  to  the  actions 

*  done  against  his  majesty  that  now  is.' 

All  this  is  very  far  from  that  indifferency  in 
trial,  and  from  that  equality  whicti  tiie  law  re* 
quires,  and  they  are  bound  by  their  oaths  ta 
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tfibrd  io»;  tetld^  thcf^indde  proceeding^  in 
die  besiuess  of  (he  Pettjr  Jary.  A  list  of  forty- 
eight  peridns  mtd  presented  to  me,  who  bei^ig 
to  me  unknown,  rad  no  time  allowed  me  to 
gain  any  knowledge  of  thein,  though  I  was  per- 
mitted to  challenge,  and  refuie  three  iuries, 
without  shewing  cause,  yet  could  not  that  re- 
fitsiiil  be  upon  sutih  rational  grounds  as  the  law 
supposes,  which  doubtless  intends  sulystaniinl 
relief  to  the  prifoii^,  in  allowing  hint  the  li- 
berty of  iuoh  nefusal ;  whereas,  throogh  roy  ig- 
Boraoce  of  tbo  persons,  I  might  refuse ;tbe  bebt^ 
aad  chose  tbe  worst,,  as  to  lay  safety.  And 
then  where^  the  law  fiirther  aliows  me  the  r^ 
fiisal  of  ajiy  other  beyond  the  thirty-five,  on 
just  «ii4  tactptiooable  cause  shewn,  what  just 
eactptioo  Wm»  I  capable  to  alledge  in  a  sudden 
hurry  againit  persons  to  ma  altogether  unknown, 
vnJess  it  would  be  taken  for  a  just  one^  that  they 
were  uaknown  to  me  ? 

AM  these  things  being  so  contrary  to  the 
right  which  the  Judges  stand  obliged  to  do 
eveiT  one,  as  they  are  for  that  purpose  intrusted 
bt  Uod  and  the  king,  is  just  cause  for  an  Arrest 
or  Judgment,  and  a  good  reason  why  they 
Kbould  yet  at  length  allow  me  a  copy  of  the 
Indictment,  and  assign  counsel  to  argue  for 
the  prisoner  against  the  defects  in  law  that  may 
be  found  therein.  Without  this,  taw  is  denied 
Ine,  which  is  mv  birthright  and  inheritance ; 
the  best  binhrtght  It  subject  hath,  says  Coke  on 
Masna  Charta:  for  thereby  (say»  he)  his  goods, 
linen,  wife,  children,  his  body,  life,  honour, 
and  estimation,  are  protected  from  injury. 
The  life,  birthright,  or  inheritance,  we  have 
from  our  parents,  may  soon  be  gone,  if  this 
fenee  thereof  be  broken  down.  How  great  a 
%rong  then,  it  is  for  the  court  to  withhold  it 
firom  me,  is  manifesL  Are  they  not  therefore 
in  effect  chargeable  with  my  blood,  by  such 
oaequal  procmliogs  as  I  have  had  in  roy  trial  ? 

Ii.  My  Second  Reason  for  an  Arrest  of 
Judgment  is  drawn  from  the  issue  that  is  joined 
lo  my  case,  which  seems  to  depeud  chiefly  upon 
matter  of  law ;  and  that  in  5uch  tender  and 
high  points,  as  are  only  determiiuible  in  the  high 
court  of  parliament. 

For  it  is  become  the  question.  Whether  I 
am  guilty  or  not  guilty,  according  as  these 
Pkopositions  following  are  truly  or  erroneously 
resolved. 

1.  Whether  the  parliament  that  began  No- 
Tember  S,  1640,  were  dissolved  by  tbe  king's 
death?  and  whether  this  court  may  judge 
things  done  in  parliament  f 

9.  Whether  the  powers  regnant,  and  defueto 
that  successively  were  in  being,  firom  Jan.  80, 
1640,  to  Decemb.  20,  1659,  were  such  pow- 
ers, <fe/iic/o,  as  are  the  king,  or  Seigneur  le  Koy, 
witliin  the  purview  of  the  Statute  of  25  £dw. 
S.  having  the  exercise  of  regal  power  in  all  the 
particulars  of  it,  though  not  the  name  ? 

3..  Whether  during  that  time  fore-mentioned 
bif  muesty  that  now  is  were  properly  king  de 
Jncto  f  or  whether  he  were  not  out  of  posses- 
•ion  and  without  all  exercise  of  his  regal  au- 
thority withm  the  realm  ? 
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4:  Whether  the  case  now  in  question  be  a 
Treason  lirerally  within  the  words  of  the  8ta^ 
tute  25  £dw.  S,  or  at  most,  any  other  than  an 
interpretative  mid  new  treason,  not  declared  be- 
fore the  very  time  of  my  trial ;  and  that  ouly 
by*  the  judgment  of  the  court,  or  opinion  of 
•^7  judges,  eleven  years  aficr  some  of  the 
things  charged  on  me,  are  nlledgcd  to  have 
been  committed,?  » 

As  for  the  first  of  these,  ihe  Act  for  continu- 
ance of  the  Long  Parliament  is  express :  *  That 
'  all  and  every  thing  or  things  whatsoever, 
•  done  or  to  be  done,  for  the  adjournment, 
'  proroguing  or  dissolving  of  that  parliament, 
'  contrary  to  that  act,  shall  be  utterly  void  and 
'  of  none  effect.'    I  tlicn  thu^  argue : 

The  Judges  do  upon  occasion  of  this  trial 
resolve,  Tluit  the  kmg*s  death  dissolved  that 
parliament.  No  act  of  parliament  hiith  yet 
declared  it  to  be  so ;  and  the  Judges  ought  to 
have  some  law  for  their  guide,  as  Coke  well 
says.  To  be  sure,  if  in  process  of  time  the 
parliament  shall  expressly  declare,  That  not 
the -king's  death,  but  the  Act  for  the  dissuluu'on 
of  that  parliament, did  dissolve  it;  insuch  cose, 
these  Judges  resolution  by  virtue  of  such  act  ia 
absolutely  void.  But  inuocent  blood  in  the 
me.in  time  may  bo  shed,  and  an  estate  wrong* 
fully  taken  a^iray.  And  in  case  what  tha 
Judges  assert  herein  were  law,  it  ia  law  not 
known  or  declared  till  roan)  years  after  the 
fact  committed.  At  this  rate,  wlro  is  secure 
of  estate  or  life?  ' 

As  to  the  second  and  third  Queries  or  Pro* 
positions,  it  does  appear  out  of  the  third  part 
of  Coke's  Institutes,  fol.  7.  and  the  statute  11 


Hen.  7.  cap.  1.  that  actings  for  the  king  m 
fact,  are  not  to  be  uuestioned  by  the  king  in 
ri^ht.  If  it  he  said.  That  there  was  no  king  in 
this  case ;  it  may  be  replied,  Tliat  they  who 
had  the  power  and  exercise  of  the  royal  juris* 
diction,  as  to  peace  and  war,  coinaae  of  money, 

f)Ower  of  life  and  death,  &c.  which  are  the 
lighest  ensigns  of  regal  authority,  must  needs 
he  the  powers  regnant,  though  not  under  the 
name  of  king,  as  are  within  the  statute  of  25 
Ed w.  3,  c.  2.  as  a  queen  also  is  adjudged,  and 
any  sovereign  prince,  thotigh  under  the  title 
only  of  lord,  as  was  the  case  of  Ireland  before 
it  was  a  kingdom.  And  if  so,  why  not  in  more 
such  persons  as  well  as  one,  that  de facto  exer- 
cise tlie  royal  power  and  sovereign  authority, 
under  what  name  or  title  soeter  ?  If  upon 
this  nicety,  judgment  be  given  against  roe,  be* 
cause  the  powers  regnant  wanted  tlie  name 
and  formality  of  a  kiiig,  I  shall  doubtless  have 
very  hard  meuure.  For  the  reason  and  equity 
is  tlie  same,  if  the  powers  regnant  had  the 
.  thing,  l^ugh  not  the  title.  And  where  there 
is  the  same  reason,  there  is  the  same  law,  as 
is  a  known  rule.  Now  there  is  the  same  rea* 
son  the  subject  should  be  equally  indemnified, 
that  acteth  under  an  v  sovereign  authority  that 
hath  not  the  name  of  a  king,  as  if  it  had.  If 
there  had  been  many  kings,  as  a  Heptarchy 
hatb  been  in  England  heretofore,  those  would 
have  been  understood  to  be  within  the  statute  i 
N 
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And  tlie  retson  and  equity  of  the  statute  it  the 
same  io  «li  cases.  For  the  law  is  made  for 
the  benefit  and  security  of  the  suhjtfCt,  whom 
the  law  requires  not  to  examine  the  right  of 
sovereignty.  Nor  is  the  danger  less  under  one 
government  than  another. 

The  statute  is,  for  securing  the  subjects  from 
all  dormant  titles,  that  they  may  safety  pay 
their  allegiance  when  they  receive  protection, 
and  that  they  may  not  be  in  danger  of  being 
destroyed  by  two  powers  at  the  same  time. 
For  that  power  which  b  supreme  and  de  facto, 
will  be  obeyed,  and  make  it  treason  to  do 
otherwise,  be  it  right  or  wrong.  And  if  the 
subject  be  at  the  same  time  in  danf^er  of  com- 
mitting, treason  against  the  power  dejurty  then 
is  lie  in  a  miserable  condition,  and  state  of  un- 
avoidable necessity,  which  »  provided  aeainst 
by  the  laws  of  the  land.  Otherwise,  if  he  be 
loyal  to  the  king  dejure^  he  shall  he  hanged  by 
the  king  (/e^r/o;  and  if  he  be  faithful  to  the 
king  defaciOy  he  shall  die  by  the  kiug  de  jure, 
when  he  recovers  possession. 

Against  this  it  was,  that  the  statute  of  11 
Hen.  7.  was  provided,  in  the  difference 'be- 
twixt the  two  Houses  of  York  and  Lancaster. 
My  case  is  either  the  same  with  that,  and  then 
I'desire  the  benefit  of  that  statute  ;  or  else  it 
is  new,  and  then  I  desire  as  is  provided,  25 
Edw.  3,  that  it  be  referred  to  the  parliament. 
So  that  it  i*  either  within  the  equity  of  the 
statute  11  Hen.  7.  or  else  it  is  a  new  case,  and 
not  to  be  Judged  by  this  court. 

Ifthe  judges  in  the  Resolves  by  them  deli- 
vered, upon  any  of  the  particulars  before  al- 
ledged,  have  not  declared  that  law  that  ought  to 
guide  tliem,  but  their  particular  Judgments  or 
'  Opinions,sas  undertaking  to  guide  the  law,  and 
that  tn  points  of  so  grand  concern  as  to  touch 
the  subjects  life,  in  case  their  judgments  after 
should  prove  erroneous,  the  veitlict  given  upon 
such  errors  must  needs  be  illegal  and  void. 
Judgment  therefore  ought  to  be  suspended,  till 
such  time  as  the  truth  and  certainty  of  the  law 
may  be  fully  argued  and  cleared,  and  that  in 
the  proper  court  for  the  hearing  and  judging  of 
this  case.    If  this  be  jiot  done,  but  I  be  forth- 
with proceeded  aj^aiust  (notwithstanding  any 
thing  tiowever  rationally  or  legally  alledged  to 
the  contrary)  by  such  iindne  precipitation  and 
given  sentence,  I   am  (contrary    to    Magna 
Charta,  or  law  of   the  land)  run  upoo  and 
destroyed,  v^ithout  due  form  and    course  of 
hiw.    And  I  am  like  to  be  deprived  of  estate 
and  life  upon  no  law  or  certain  rule,  which  was 
declared  before  the  fact;  no,  nor  before  the 
trial.  » 

Upon  these  considerations,  I  desire  an  Ar- 
rest of  Judgment,  and  that  counsel  may  be  as- 
signed me,  and  competent  time  allowed  to 
make  good  my  averments. 

As  an  argument  to  press  this,  I  desire  leave 
of  the  Court,  That  the  Pet  it  if  in  of  the  two 
Houses,  and  the  king's  assent  to  it,  may  be 
read  in  open  conrt,  attested  by  one  that  is  pre- 
sent, who  examined  and  compared  it  with  the 
^wA  of  Record  in  the  Lords*  house ;  by  which 


it  evidently  appears,  thai  as  well  the  king  as 
both  houses  or  parliaipent  were  agreed,  that 
admitting  t  were  attainted,  yet  execution,  as  to 
iny  life,  should  be  remitted.  And  if  so,  there 
is  no  cause  to  precipitate  the  passing  sentence ; 
especially  when  also  such  weighty  points  in  the 
law  are  yet  to  be  argued  and  cleared,  unless 
the  Judges  will  evidently  charge  themselves 
with  my  innocent  blood. 

III.  My  third  Reason  ibran  Arrest  of  J  udg- 
roent,  is  the  manifest  newness  of  this  case, 
being  such  as  never  happened  before  in  the 
kingoom ;  which  withal  is  of  so  vast  a  conse- 
quence to  people  of  all  sorts  and  conditions 
within  this  realm,  as  nothing  more.  And  being 
so,  (as  I  doubt  not  with  your  lordships  patience 
I  shall  make  it  appear)  it  is  the  known  law, 
witnessed  by  Bracton,  and  ancient  approved 
law-hooks.  That  in  such  cases  the  Judges  in 
the  inferior  courts  ought  not  to  proceed,  bul 
bring  it  before  the  hiipi  court  of  parliament. 

To  prove  therefore  the  newness  of  this  cose, 
besides  what  I  have  already  alledged  in  my 
Defence,  before  the  verdict,  give  me  leave  to 
add  that,  which  yet  further  suews  the  newness 
and  extraordinanness  thereof.  And  I  beseech 
your  lordships  to  let  me  go  on  without  inter- 
ruption, in  my  endeavouring  to  make  it  out  as 
clearly  as  God  shall  enable  me,  and  as  briefly 
also,  not  to  spend  too  much  of  your  time. 

In  general,  I  do  affirm  of  this  case,.  That  it 
is  so  comprehensive,  as  to  take  in  the  very  in- 
terests of  heaven  and  earth  :  First,  Of  God 
the  Universal  Sovereign  and  King  of  Kings  t 
Secondly,  That  of  earthly  sovereigns,  who  are 
God*s  \'ioegerents :  As  also  the  interests  of  all 
mankind,  that  stand  in  the  relation  of  subjects 
to  the  one  or  both  those  sorts  of  sovereigns. 

This  in  general.  More  particularly :  With- 
in the  bowels  of  this  case  is  that  cause  of  God, 
that  hath  stated  itself  in  the  late  diBTerences 
and  wars  that  have  happened  and  arisen  within 
these  three  nations,  fmd  have  been  of  more 
than  30  years  continuance:  which,  for  the 
greater  certainty  and  solemnity,  hath  been  re- 
corded in  the  form  of  a  National  Covenant,  in 
which  the  generality  of  the  three  nations  have 
been  either  implicitly  involved,  or  expressly 
concerned,  by  the  signing  of  their  names. 

The  principal  things  contained  in  that  Co- 
venant, were  the  known  and  commonly-receiv- 
ed duties,  which  either  as  men  or  as  Christians 
we  owed  and  stood  obliged  to  perform  either 
to  God,  the  highest  and  universal  King  in  church 
or  state,  or  to  our  natural  lord  and  sovereign, 
the  kings  of  this  realm,  in  subordination  to  God 
and  his  laws. 

Again,  It  contains  as  well  the  duties  which 
we  owe  to  every  particular  and  individual  per- 
son, in  tlieir  several  stations  and  callings,  as  to 
the  king  in  general,  and  our  representative 
body  in  parliament  assembled.  These  duties 
we  are  thereby, obliged  to  yield  and  perform, 
in  consistency  with,  and  in  a  just  suboKiinatiiin 
and  manifest  agreeableness  to  the  laws  of  God, 
as  is  therein  expressed :    And  this  aisb^  in  na 
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disagreement  to  the  laws  of  the  land  as  they.then 


[isa 


were. 

'  By  this  solemn  Covenant  and  Agreement*  of 
ilie  three  nations,  giving  up  themselves  in  sub- 
jection to  God  and  to  liis  laws,  in  ilie  first 
place,  as  the  alleeiance  they  owe  to  tlieir  high- 
est Sovereign,  (as  the  Creator,  Redeemer, 
Ovraer,  and  Ruler  of  alhMankind)  they  have 
so  far  interested  the  Son  of  God  in  the  su- 
preme role  and  government  of  these  nations, 
that  nothing  therein  ought  to  be  brought  into 
practice,  contrary  to  his  revealed  will  in  the 
Holy  Scriptures,  and  his  known  and  most  righ- 
teous laws. 

This  duty  which  we  owe  to  God,  the  univer- 
sal King,  nature  and  Christianity  do  so  clearly 
teach  and  assert,  that  it  needs  no  more  than 
CO  be  named.  For  thu  subjection  and  allegi- 
ance to  God  and  his  laws,  by  a  right  so  indis- 
putable, all  are  accountable  before  the  judg- 
ment seat  of  Christ. 
.  It  is  true,  indeed,  men  may  de  facto  become 
Open  rebels  to  God  and  to  his  lawif,  and  prove 
such  as  forfeit  his  protection,  and  engage  him 
to  proceed  against  them  as  bis  professed  ene- 
mies. Bat,  with  yottr  lordship's  favour,  give 
me  leave  to  say,  that  that  which  you  £ive 
made  n  rule  for  your  proceedings  ia  my  case, 
will  mdeed  hold,  and  that  very  strongly,  in  this; 
that  is  to  say,  in  the  sense  wherein  Cnrist  the 
Son  of  God,  is  kiug  de  jure^  not  only  in  gene- 
nil,  over  the  whole  world,  but  in  particular,  in 
relation  to  these  three  kingdoms.  He  ought 
not  to  be  kept  out  of  his  throne^  nor  his  visible 
government,  that  consists  in  the  authority  of 
his  word  and  laws,  suppressed  and  trampled 
ander  foot,  under  any  pretence  whatsoever. 

And  in  the  asserting  and  adhering  unto  the 
right  of  this  highest  sovereign,  as  stated  iji  the 
Covenant  before-mentioned,  the  Lords  and 
Commons  jointly,  before  the  year  1648,  and 
the  Commons  alone  afterwards,  to  the  very 
6mes  charged  in  the  Indictroen^  did  manage 
the  war  and  late  differences  within  these  king- 
doms. And  whate\-er  defections  did  happen 
by  apostates,  hypocrites,  and  time-serving 
worldlings;  there  was  a  party  amongst  them 
that  continued  firm,  sincere  and  chaste  unto 
the  last,  and  loved  it  better  than  their  very 
lives  J  of  which  number  I  am  not  ashamed  to 
profes<t  myself  to  be  s  not  so  much  admiring 
the  form  and  words  of  the  Covenant,  as  the 
righteous  and  holy  eiids  therein  expressed,  and 
the  true  sense  and  meaning  thereof,  which  I 
have  reason  to  know. 

Nor  will  I  deny,  but  that,  as  to  the  manner 
of  the  prosecution  of  the  Covenant  to  other 
ends  than  itself  warrants,  and  with  a  rigid  op- 
pressive spirit,  to  bring  aH  dissenting  minds  and 
tender  consciences  under  one  uniformity  of 
chorch-disciphoe  and  government,  it  was  utter- 
ly against  my  judgment.  For  I  always  esteem • 
ed  it  more  agreeable  to  the  Word  of  God,  that 
the  ends  and  work  decUired  in  the  Covenant 
diould  be  promoted  io  a  spirit  of  love  and  for- 
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bearance  to  differing  judgments  and  consci- 
ences, that  thereby  we  mi^htbeapprovinfour* 
selves  *  in  doing  that  to  otiiers  which  w^e  desire 
'  they  would  to  u?;*  and  so,  though  upon  ditfe- 
rent  principles,  be  found  joint  and  faiilifuj  ad* 
vancers  of  the  reformation  contained  in  the 
Covenant,  both  public  and  personal. 

This  happy  union  and  conjunction  of  all  in- 
terests in  the  respective  duties  df  all  relations, 
agreed  and  consented  to  by  the  cnminbn  suf- 
frage'of  the  three  nations,  as  well  in  their  pub* 
lie  parliamentary  capacity,  as  private  stations, 
appeared  to  me  a  rule  and  measure  approved 
of,  and  commanded  by  parliament,  for  my  ao 
tion  and  deportment,  though  it  met  with  great 
opposition,  in  a  tedious,  sad,  and  long  war ;  ~ 
end  this  under  the  name  and  pretext  pf  royal 
authority.  Yet,  as  this  case  appeared  to  mo 
in  my  conscience,  under  all  its  circumstances 
of  times,  of  persons,  and  of  revolutions  inevita^ 
bly  happenmg  by  the  hand  of  God  and  the 
course  of  his  wise  providences ;  I  held  it  safest 
and  best  to  keep  my  station  in  parliament  to 
the  last,  under  the  guidance  aud  protection  of 
their  authority,  and  in  pursuance  of  the  ends 
before  declared  in  my  just  Defence. 

This  eeneral  and  public  case  of  the  kingdoms 
is. so  Well  known  by  the  declarations  and  ac» 
tions  that  have  passed  on  both  sides,  that  I 
need  but  name  it ;  since  this  matter  was  uoC 
done  in  a  corner,  but  freoucntly  contended  for 
in  the  high  places  of  the  neld,  and  written  even 
with  characters  of  blood.  AwA  out  oi  the 
bowels  of  these  public  differences  and  disputes 
doth  my  particular  case  arise,  for  which  I  am 
called  into  question.  But  admitting  it  come 
to  my  lot  to  stand  single,  in  the  witness  .1 
am  to  give  to  this  glorious  cause,  and  to  he 
led  aloue,  (as  in  a  sort  I  am)  yet  being  upheld 
with  the  authority  befor^  asserted,  and  keeping 
myself  in  union  and  conjunction  therewith,  I 
am  not  afraid  to  bear  my  witness  to  it  in  this 
great  presence,  nor  to  seal  it  with  my  blood,  if 
called  thereunto.  And  I  am  so  far  satisfied  in 
my  conscience  and  understanding,  that  it  nei- 
ther is  nor  can  be  treasun,  either  against  the 
law  of  nature,  or  the  law  of  the  land,  either 
mhlum  per  te,  or  malum  prohibitum  ;  that  on 
the  contrary,  it  is  the  duty  I  -owed  to  God  the 
universal  King,  and  to  his  maje«>ty  that  now  is, 
and  to  the  Church  and  People  of  God  in  these 
nations,  and  to  the  innocent  blood  of  all  that 
have  been,  slain  in  this  quarrel.  Notliing  it 
seems  will  now  sei:ve,  unless  by  the  condemna- 
tion passed  upon  my  person,  they  be  rendered 
to  posterity  murderers  and  rebels,  and  that 
upon  record  in  a  court  of  justice  in  Westmin- 
ster^hall.  And  this  would  inevitably  have 
followed,  if  I  had  voluntarily  given  up  this 
cause,  without  asserting  their  aud  my  iono- 
cency;  by  which  I  should  have  pulled  that 
blood  iipon  ray  own  head,  which  now  I  am  sure 
lie  at  the  door  of  others,  and  in  particular,  of 
those  that  knowingly  and  precipitately  shall 
embrue  their  bands  in  my  innocent  blood,  under 
whatsoever  form  or  pretext  of  justice. 

My  case  is  evidently  ntw  and  unusual^  that 
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which  never  hftpptned  before;  wbereio  there 
is  not  ouly  much  of  God  and  of  his  glory,  but 
•II  thiit  is  dear  and  of  true  value  to  ail  the  %ood 
people  in  these  three  nations.  And,  as  I  have 
said,  it  cannot  be  treason  against  the  law  of  na- 
ture, since  the  duties  of  the  suhjects  in  relation 
10  Ch?ir  sovereigns  and  superiors,  firooi  highest 
to  lowest,  are  owned  and  conscientiously  prac- 
tised and  yielded  by  those  that  are  the  as- 
sertors  of  ViU  rnose. 

Nor  can  it  be  treason  within  the  Uatute  of 
2v  of  £dw.  3,  !»ince  besides  what  hath  bnen 
said  of  no  king  in  posseS5ion,  and  of  being  an- 
der  powers  remnant,  and  kin«;s  defucto^  as  also 
of  the  fact  in  its  own  initure,  and  the  evid(,nce 
as  to  overt-acts  preie  ded  ;  it  is  very  plain  it 
cannot  possibly  fall  within  the  purview  of  that 
stntute.  For  this>  case,  thus  circumstantiated, 
OS  before  declared,  is  no  act  of  any  private 
person,  of  his  own  head,  as  that  statute  in- 
tends ;  nor  in  relation  to  the  king  there  meant, 
that  is  presumed  to  be  in  the  exercise  of  his 
royal  authority,  in  conjunction  with  the  law 
antt  the  t^vo  houses  of  parliament,  if  tb^  b« 
sitting,  as  the  fundnmentol  constitutions  of  the 
government  do  require. 

My  lordsy  if  I  have  been  free  and  plain  with 
you  in  tfiis  matter,  I  beg  your  piirdon  :  For  it 
concerns  me  to  be  so,  and  suinething  more 
than  ordinaHly  urgent,  where  both  my  estate 
and  life  are  in  such  eminent  peril ;  nay,  more 
than  my  life,  the  concerns  of  thousands  of  lives 
are  in  it,  not  only  of  those  that  are  in  their 
griives  already,  but  of  all  posterity  in  time  to 
come.  Had  nothing  been  m  it,  but  the  care 
to  preserve  my  Own  life,  I  needed  not  have 
sUiid  in  England,  but  might  have  ttiken  my 
(rpportunity  to  i»ithdraw  mjself  into  foreign 
pnrts,  to  provide  for  my  own  safety.  Nor 
needed  I  to  have  been  put  upon  pIcadiuL',  as 
now  I  am,  for  an  arrest  of  juogment ;  but 
might  have  watched  upon  advantages  that 
were  visible  enough  to  me,  in  the  managing  of 
my  trial,  if  I  had  consulted  only  the  preserva- 
tion of  luy  life  or  estate. 

No,  my  lords,  I  hare  otherwise  learned 
Christ,  Chan  to  fear  them  that  can  but  kill  the 
body,  and  have  no  more  that  they  can  do.  I 
have  also  taken  n«)tioe,  in  the  little  reading  that 
I  have  had  cX  history,  how  glorious  the  very 
Heathens  have  rendered  their  names  to  pos- 
terity, in  the  rontetnpt  they  have  shewed  of 
death,  (when  the  layiuir  down  of  their  life  has 
appeared  to  be  their  duty)  from  the  love  which 
ihe?  have  owed  to  their  country. 

l\vo  remarkable  cxfiniples  of  tliis,  give  me 
leave  to  mention  to  you  upon  this  occasion. 
The  one  is,  of  Socrates  the  divine  philosopher, 
who  was  brought  into  question  before  ajudg- 
ment-seat,  as  now  I  am,  for  maintaining  that 
there  Was  but  one  only  true  God,  against  the 
multiplicity  of  the  superstitious  heathen  Gods ; 
and  he  was  so  little  in  love  with  his  own  life 
upon  this  account,  (wherein  he  knew  the  right 
was  on  his  side)  that  he  could  n<>t  be  perstiaded 
by  his  friends  lo  make  any  defence^  but  would 
cOoose  rather  to  put  it  upon  the  conscience  aod 
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detennination  of  bis  jodgttb  to  decide^  thai 
wherein  he  knew  not  how  to  make  any  choice 
of  bis  own,  as  to  what  would  be  best  for  liim, 
whether  to  live  or  to  die ;  he  ingenuously  pro- 
fessing that  for  ought  he  knew,  it  might  b» 
much  to  his  prejudice  and  loss,  to  endeavour 
longer  continuance  in  this  bodily  life. 

The  other  esninple  i»  that  of  a  chief  governor, 
(Codru*,)  tliat,  to  my  best  reincmbrance,  h^d  the 
commnnri  of  a  city  in  Greece,  which  was  be- 
sieged by  a  potent  enemy,  and  brought  into 
ii(nmngin«ble  straits.  Hereupon  the  said  go- 
vern ir  mukes  his  address  to  the  Oracle,  to  know 
the  event  of  that  danger.  Tie  answer  wot, 
'  That  the  city  should  be  safely  preserved,  if 
'  the  chief  governor  were  slain  by  the  enemy.' 
He  understanding  this,  immediately  disguised 
himself,  and  went  into  the  enemy *s  csmp, 
amongst  whom  he  did  so  comport  himielf,  that 
they  unwittingly  put  him  to  death;  by  which 
means,  immediately  safety  a«)d  deliverance 
arose  to  the  city,  as  the  Oracle  had  declared. 
So  little  was  his  life  in  esteem  with  him,  when 
the  good  and  safety  of  his  country  required  the ' 
laying  of  it  down.] 


As  to  other  perdoeiit  Queries,  thoo  ma^est 
see  them,  Header,  in  other  parts  of  this  Tnai. 

That  which  remains  as  an  Append ii  to  the 
Bill  of  Exceptioits,  is  to  lay  before  thee  the 
erounds  which  plainly  shew  that  there  was  a 
downright  conspiracy  m  sir  Henry  Vane*s  te- 
nants and  othen,  to  prosecute  him  for  life  aod 
estate,  under  colour  nnd  pretence  of  justice. 

1.  Presently  after  I  was  committed  to  tho 
Tower  for  High-Treason,  and  made  a  dose 

Prisoner,  Mr.  0*Ne^te,  sir  William  Darcy,  and 
Ir.  Cradock,  obtained  an  order  from  the  king 
to  seize  and  take  in  o  their  possession  all  the 
estates  of  such  persons  that  were  already,  or 
should  be  forfeited  to  his  majesty. 

Hereupon  the  said  Mr.  O'Netde  and  sir  Wm. 
Darcy  appointed  some  under  thtm,  in  the 
bishopricK  of  Durham,  (by  name  Thomas 
Bowes,  esq.  now  deceased,'  and  capt*  William 
Darcy)  to  join  with  the  said  Dr.  Cradock,  to 
put  in  execution  the  said  Warrant,  as  their 
deputies;  who  thereupon  went  to  Raby-Castle, 
and  demanded  the  Hent-Books  of  Thomas 
Mowbray  my  steward,  ofiering  him  his  place 
under  them,  which  he  refused. 

Contrary  to  this  proceeding,  sir  Edward 
Coke  expressly  declares,  '  That  before  indict- 

*  inenr,  tlie  goods  or  other  tilings  of  any  o^ 
'  fender  cannot  be  searched,  inventoried,  or  in 
'  any  sort  seized ;  nor  after  indictment,  seized, 

*  mo  veil  er  taken  away  before  conviction  or 
<  attainder,  Instit.  Part.  3.  c.  133,  concerning 
'  the  Seizure  of  Goods,  &c.  for  offences^  6lc 
'  before  conviction.' 

3.  At  the  instance  aod  proiecutioo  of  my 
tenants  and  others,  an  Onler  was  made  by  the 
House  of  Commons  (not  of  the  Jjords)  re- 
quirinz  the  tenants  of  such  persons  as  were  ex- 
cept ed  out  of  the  General  Pardon,  to  detain 
their  rents  in  their  own  hands.  By  pretence 
of  this  Order,  (thoogh  that  partiamant  that 
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mwle  it  v^e  fli^^vef})  tlie  icn^vu  Miii»d  to 
pAjf  tbeir  respective  rent^  as.  thry  ^r^vr  dy«i 
coniritr^  /(Q  »d  law  aa<t  equity;  %%!i  joiii«d  to- 
l^etU^r  in  i^i^n  defiauoiB  aod  'QOiM|>iracy  agMiiit 
ibeir  Undlprd. 

d.  Thu  ^aid  Jeosyits  (when  legally  prose- 
cuted iu  lus  majestjf's  courts  at  Wcstifliosier, 
for  the  recovery  of  (be  said  rents  out  of  their 
baiKJs)  did  petition  the  saiH  Uoiise  of  Commoos 
to  put  a  stop  to  such  l^aS  prosecution  aod 
j^uics,  whicli  jfiotion  pf  theirs  put  the  Iloaie  into 
a  ^nax  heat  and  violence  against  me,  insooiiich 
as  that  thfy  bad  aknost  passed  a  Vote  to  se- 
quester all  9iy  estate,  tboogh  onlieard  or  ou* 
coovicted. 

^.  William  Watsoo^of  Cocklield,  and  other 
of  t|p»  said  tenants,  have  continued  in  London 
to  cprry  op  this  conspiracy  agaiasC  me;  by 
jfkons  tms^ns,  with  others,  the  lung  hath  been 
unpo^fMOfd  to  send  fur  nsep  Drom  the  isle  of 
Scilly,  in  order  to  this  trial* 

5.  by  QMVDon  fame  (which  at  least  affords 
«  stroag  presumption)  my  goods  and  estate 
have  been  kmg  begged  by  several  persons,  and 
granted:  whereas  ^e  begging  of  the  foods  ami 
estate  of  anj  delinquent,  accused  or  indicted 
of  ueasou,  belbre  he  be  convicted  and  attaint- 
ed, IS,  utterly  ualawful;  because  till  then  no- 
thing is  forfeited  to  the  king,  and  so  not  bis  to 
dispose  of;  as  sir  Edward  Coke  shews  in  the 
ftfre*mentiooed  cbiipler  about  the  Seisnre  of 
Goods,  &c. 

<«.  I  am  credibly,  ioformed*  that  about  De* 
cember  last  a  certain  captain  came  from  the 
duke  of  Albemarle  to  captain  Linn»  with 
threatening  language,  that  if  he  would  not  con- 
fess tilings  agaittst  sir  Henry  Vane,  he  should 
be  fetched  up  before  the  Council,  and  made  to 
do  it.  Lino  answered,  lie  knew  nothing  against 
sir  Henry  Vane,  nor  had  any  orders  from  him, 
but  from  the  parliament  and  council. 

The  same  captain  cume  again,  about  a  fort- 
night after,  from  the  duke  of  Albemarle,  with 
a  parcel  of  line  words,  ^That  if  be  the  said 
Lion  would  testify.  That  sir  Henry  Vane  was 
in  tlie  head  of  bis  regiment,  and  that  he  re^ 
ceifed  or^n  from  him,  the  duke  of  Albemarle 
would  gratify  him  with  any  civility  be  should 
desire,  Lton  replied,  he  knew' no  regiment  sir 
Henry  Vane  baa;  hpt  that  it  was  the  parlia- 
qient's  and  CQMoeii  of  state's  regiment.  The 
same  captain  came  anain  to  him  from  the  duke 
of  Albemarle,  and  told  him,  the  doke  desired 
him  to  testify  sir  Henry  Vane's  being  in  the 
head  of  his  regiment,  and  that  he  received  or- 
ders from  hiqi  to  fight  sir  George  Booth.  Linn 
ceplied.  He  knew  no  such  things.  The  eaptann 
told  him  aa  from  Ibe  duke,  be  should  havejiny 
place  or  oAoe  in  the  court:  Be  not  afraid  to 
speak,  said  be*  I  warrant  you  we  shall  hang 
sir  Henry  Vane».  for  he  ia  a  rogue. 

7. 1  am  credibly  informed,  That  one  of  the 
grand  juiydedafed,  That  after  the  bill  ef  in* 
dictment  agwst  me  was  braoght,  in,  some 
from  the  king's  OMincil  came  to  desire  them, 
they  would  pleaie  fio  come  into  the  inward 
Cpurtof  Waitb*:  Upon  which^  one  qf  the  jury 


seid.  They  were  tb^re  to  judge  of  m^kttem 
Wooghi  before  tbem»  and  ought,  not  to  go  in 
thither;  but  if  the  couusel  bad  any  thing  to 
say,  they  ought  to  come  to  them.  This  was 
s^COPdi^  by  some ;  others  said.  They  were  th^ 
king's  Counsel,  and  it  was  but  matter  of  civility 
tpgmnt  them  their  reque9^  Whereupon  tbey 
went  ioto  th^  inward  court  of  wards,  where  tktt 
king's  Counsel  were,  to  wit,  attorney-general 
Palmer,  solicitor-general  Fincb>  Serjeant  GJynne 
a^d  seijeaot  Keeling,  After  a  while  they 
cause<l  all  to  withdraw  but  the  jury.  Then  the 
clerk  read  the  Indictment  in  the  usual  £>rm 
for  levying  war  from  1669.  After  it  was  read, 
one  of  the  couusel  told  them,  It  was  a  bill  of 
high  treason  a^nst  his  majesty,  and  they  wen 
to  consider  of  it  according  to  their  evidence. 
Then  they  proceeded  to  examine  their  witnesses. 

JelTord  said  sir  H.  Vane  offered  him  a  con>- 
mission  to  go  against  sir  George  Booth;  whioby 
said  sei^eant  I^eeling,  was  to  go  against  the  king. 

Wright  being  etamined»  whether  he  saw  ur 
Heuiy  Vane  in  the  council,  said  yes.  The  at- 
toriiey-feneral  replied.  That  if  he  was  amongst 
theuif  they  might  find  the  bill  upon  that 

Upon  this  the  jiiry  withdrew,  and  were  by 
themselves.  Then  sir  John  Cropley,  the  Fore^ 
man>  said.  We  must  pass  this  bill :  At  which 
all  the  jury  wereaileot.  At  last,  one  stood  up 
and  said;  ^Tbis  bill  contains  matter  of  fret, 
and  matter  of  law.  Some  of  this  jury,  to  my 
kaowledce,  were  never  of  any  jury  belbrr,  at 
well  as  f,  therefore  ignorant  of  the  law/  in  so 
difficult  and  unusual  a  point  as  (his  is)  and  con- 
sequently could  not  give  in  their  verdict,  as  to 
law,  but  oni^  fact.'  Several  others  of  the  joiy 
seconded  bun  in  this ;  and  protested  against 

fiving  in  their  verdict,  as  to  matter  of  law : 
(Tot withstanding  all  which,  the  bill  was  carried 
up  to  the  King's  bench. 

8.  On  the  day  of  my  arraignment,  an  emi* 
nent  person  was  heard  to  say,  I  had  forfeited 
my  head,  by  what  I  said  that  day,  befoi«  evec 
I  came  to  my  defence :  What  that  should  be^ 
I  know  not,  except  my  saying  in  open  court, 
'  Seveneisn  Power  of  Parliament,'  which  the 
attorney  general  writ  dowu,  after  be  bad  pro- 
mised, at  my  request,  no  exceptions  should  be 
taken  at  words.  And  whole  volumes  oT  law- 
yers lK)oks  pass  up  and  down  the  nation  with 
that  title.  Sovereign  Power  of  Parliament. 

9.  Six  moderate  men  thwt  weie  like  to 
consider  of  what  they  did,  before  tbey  would 
throw  away  my  life  were  summoned  to  be  of 
my  petty  jury;  which  the  king'ft  counsel, 
hearing,  writ  a  letter  to  one  of  the  shf  rifle  not 
to  summon  them :  And  a  new  list  was  made 
the  night  immediately  befoi^  the  dav  of  veitUoC^ 
on  purpose  that  the  prisoner  might  not  have 
any  knowledge  of  them,  'till  preaemed  to  kit-' 
view  and  choice  in  Westraioster-hall.  Yet  one 
of  the  forty-eight  of  this  list  (who  said.  He  would 
have  starved  hiaMelf  befom  he  would  have 
found  sir  Heitty  Vane  guiltv  of  taeason)  was 
never  called,  though  be  wajwed  in  the  faali  all 
the  while.  And  in  that  hurry  of  those  that  eoas— 
{lassed  lun  about,  be  being  al«M  stiipp'dtof 
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Wiiereopon  tbe  OMial  Sentence  was  pre« 
noonoed  agaiiist  bim. 

After  Saicenoe,  chief  jestice  Fonter  endea* 
voorad  to  persuade  the  king,  that  he  laj  under 
no  obligation  by  granting  the  Petition  of  both 
Houses,  saying,  <  That  God,  though  full  of 
mercy,  yet  intended  his  mercy  only  for  the  peni* 
tent/— By  which  means  the  king  wai  wrought 
on  (notwithstanding  his  engagement  to  the  con- 
trary) to  sign  a  Warrant  for  his  £iecution,'that 
be  should  be  beheaded  on  Tower-Hill,  the  14th 
of  June. 

Tbe  day  before  his  Execution  his  friends  bad 
liberty  to  visit  him,  he  received  them  with  very 
great  chearfulness*;  and  when  they  would  have 


ail  assistance,  sir  William  Roberts,  foreman, 
•ad  sir  Christopher  Abdy,  were  sworn  by  the 
court,  before  I  was  aware;  so  my  chflleoging 
ihem  roight'seem  a  personal  disobliging  and  ex- 
asperation of  them  against  me,  after  uiey  were 
sworn  and  fixed. 

The  .Solicitor  abo  had  a  long  whisper  with 
the  Foreman  of  the  Jury  in  the  court,  before  they 
went  to  verdict,  telling  him, '  The  prisoner  most 

*  be  sacrificed  for  the  nation,'  &c. 

Suddenly  after  which,  I  am  here  called  to  re- 
ceive my  Sentence. 

10.  After  the  day  of  my  trial,  the  Judges 
went  to  Hampton  court. 

11.  None  were  more  forward  to  absolve  the 
king  from  his  grant -about  my  life,  than  they  that 
bad  appeared  most  forward  in  promoting  the 
bill  by  way  of  Petition  to  the  king  for  it.  This 
grant  being  upon  record,  may  seem  to  have  the 
aame  validiiy  that  other  acts  of  parliament  have : 
which  are  still  but  the  two  Houses  Petition  to 
the  king  for  his  assent  to  the  bills  by  them 
drawn  up  and  passed.  They  used  this  as  a 
means  to  induce  the  king  to  exempt  me  from 
all  benefit  of  the  act  of  indemnity  and  oblivion ; 
land  then  at  last  persuade  and  absolve  him  from 
makins;  good  this  grant  also,  thereby  deprivine 
me  of  nil  visible  relief  for  my  life.  I  conceived 
my  life  as  secure  by  that  grant,  as  others  lives 
or  estates  are  by  tbe  Act  of  Indemnity  itself; 
for  what  is  that,  but  the  bill  of  both  Houses, 
with  the  king's  assent  to  it,  upon  their  Petition. 

Tbe  Petition  of  both  Houses  of  Parliament  to 
the  King's  most  excellent  Majesty,  on  the 
behalf  of  Sir  Henry  Vane,  and  Colonel 
John  Lambert,  after  they  left  tliem  unca- 
pable  of  having  any  beuefit  of  the  Act  of 
Indemnity. 

<  To  the  King's  most  excellent  majesty ; 
The  humble  Petition  of  the  Lords  andCom- 
'  mons  assembled  in  parliament,  sheweth ;  That 
\  your  majesty  having  declared  your  gracious 
^pleasure  to  proceed  only  aesiust  the  imme- 
*,  dial e  murderers  of  your  royal  father ;  we  your 
'  majesty's  most  humble  subjects,  tbe  Lords  and 

<  Commons  assembled,  not  finding  sir  Henry 

*  Vane  nor  col.  Lambert  to  be  of  that  number, 

*  are  humble  suitors  to  your  majesty,  that  if 

*  they  shall  be  attainted.  That  execution,  as  to 

<  their  lives,  majf  be  remitted.  And  as  in 
'  duty  bound,  &c.' 

The  said  Petition  being  read,  it  was  agreed 
to,  and  ortlered  to  be  presented  to  his  majesty 
by  the  Lord  Chancellor. 

The  Lord  Chancellor  reported,  That  be  had 
presented  the  Petition  of  both  Houses  to  the 
ling's  maiesty,  concerning  sir  Henry  Vane  and 
col«  I^ambert,  and  iiis  majesty  grants  the  desires 
la  the  said  Petition*. 

JoHn  Brown,  der,  ParliamesUorum. 

*  Harm,  in  his  Life  of  Charles  8,  vol.  9.  p;349 

pves  the  following  copy  of  an  Original  Letter, 

written  from  '  Hampton  Court,  Saturday  two 

in  the  afternoon.' 

*  The  relalioii  that  hath  be^n  made  to  me  of 


*  sir  H.  Vane's  carriage  yesterday,  in  the  Hall, 
'  is  the  occasion  of  this  letter;  which  if  I  am 
'  risbtly  informed,  was  so  inM>lent  as  to  justify 
'^  all  he  had  done,  acknowledging  no  supreme 
'  power  in  England,  bnt  a  parliament ;  and 
'  many  things  to  that  purpose.  You  have  had 
'  a  true  account  of  all ;  and  if  he  has  given 
'  new  occasion  to  be  hanged,  certainly  be  is  too 

*  dangerous  a  man  to  let  Uve,  if  we  can  honest- 

*  Ijr  put  htm  out  of  the  way.    Think  of  this  and 

*  give  me  some  account  of  it  tc^roorrow  :  till 

*  when  I  have  no  more  to  say  to  you.  To  the 
'  Chancellor.'  1  ii  tlie  possession  of  James  West, 
Cbq.  of  Coven t  garden. 

*  Burnet,  upon  hearsay,  imputes  to  Vane 
the  want  of  natural  bravery.  Ihis  imputation 
it  is  scarcely  fair  to  admit  in  opposition  to  the 
testimony  of  Ludlow,  4nd  of  Vane's  public  con- 
duct recorded  in  history.  The  Bishop  repre- 
sents him  to  be  *<  a  very  fearful  man,  who, 
when  he  saw  his  death  was  designed,  composed 
himself  to  it  with  a  resolution  that  surprised  all, 
who  knew  how  little  of  that  was  natural  to  bim.'^ 
And  this  composure  it  seems  prompted  him  to 
"  sotne  very  extraordinary  acts  of  resolution  ; 
though  they  cannot  be  mentioned  with  decency." 

[**  It  is  said,  the  Lady  Vane  began  her 
reckoning  for  her  son,  the  Ijord  Barnardj  from 
the  night  before  Sir  Henry  lost  his  head  on 
Tower  HUl."    Oldmixoo.] 

From  adopting  the  ludicrous  parts  of  Burnet's 
story,  Hume's  taste  prevented  him.  But  when 
he  was  to  paint  the  character  of  Vane,  a  <con- 
trast  between  constitutional  cowardice  and  en- 
thusiastic courage,  imparted  by  tbe  fanaticism 
of  glory  and  religion,  at  tbe  anproach  of  death, 

{>resented  an  occasion,  which  he  has  not  neg- 
ected,  at  once  to  heighten  the  effect'  of  his  co- 
louring, and  to  exhibit  an  eloquent  though  con- 
cise display  of  philosophical  reflection. 

Cenaioly  through  the  whole  of  these  pro* 
ceedings  Vane  betrayed  no  want  of  courage. 
Nor  was  his  conduct  towards  Cromwell  that 
of  a  timid  man ;  see  the  proceedings  against 
him  A.  D.  1654.  fiipra»  vol.  5.  p.  791.  See 
also  the  accounts  given  by  the  historians  of  his 
conduct  when  Cromwell  by  force  Wje<^  the 
parliament  on  the  19th  of  April  165d.  Home, 
m  his  abstract,  somewhat  overstates  parts  of 
Vane's  speech«i  on  his  trial ' 
Ludlow,  who  must  have  known  Vane  as  well 
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persaaded  bim  to  make  tome  sabmiwion  to  tba 
king,  and  to  endeavour  the  obtaining  of  bis 
life  ;  he  said,  '  If  the  king  did  not  cbmk  him* 

*  self  more  concerned  for  bia  honour  and  word, 

*  than  he  did  for  his  life,  be  was  very  willing 
'  tbej  should  take  it.  Nay,  I  declare,  said  he, 
*■  that  I  value  my  life  less  in  a  good  cause,  than, 
'  tbe  king  can  do  his  promise/  And  wlien 
tome  others  were  speaking  .to  bim,  of  giving 
eome  thousands  of  pounds  rar  bis  life;  be  said, 

as  any  man  did,  writes  thus:  "  In  the  month  of 
July  166?,  I  received  letters  from  England  with 
an  account  of  the  trial,  sentence,  and  death  of 
air  Henry  Vane :  of  which  I  shall  only  say,  that 
he  behaved  himself  on  all  those  occasions  in 
auch  a  manner,  that  he  left  it  doubtful,  whe- 
ther his  eloquence,  soundness  ofjudgmenii^nd 
presence  of  mind,  his  gravity  and  magnanimity. 
Lis  constant  adherence  to  the  cause  of  his  coun- 
try^ and  heroic  carriage  during  the  time  of  his 
confinement,  and  at  the  hour  of  death;  or  the 
malice  of  his  enemies,  and  their  frivolous  so^* 
gcstjons  at  his  trial,*  tbe  breach  of  the  public 
faith  in  tbe  usage  he  found,  the  incivility  of  the 
bench,  and  the  savage  rudeness  of  the  sheriff, 
who  commanded  the  trumpets  several  times  to 
sound  that  he  might  not  be  heard  by  the  peo- 
ple, were  most  remarkable. 

'^The  following  account  of  this  (and  another 
transaction,  which  I  care  not  to  insist  upon) 
being  sent  to  me  at  Geneva,  I  may  not  omit  to 
insert  in  this  place  ;  because  it  seems  to  give 
tbe  true  reasons  of  tbe  court  of  England  for 
hurrying  sir  Henry  Vane  out  of  the  world. 

"  On  Friday  last,  being  the  16th  of  this  in- 
ftaot  June  1669,  sir  Henry  Vane  pleaded  for 
his  life,  and  mu.-gen.  Lambert  for  his :  or  ra- 
ther, the  first  pleaded  for  the  life  and  liberties 
of  bis  country,  and   the  other  for  his  own. 
The  issue  in  all  appearance  will  be,  that  sir 
Henry  will  be  put  to  death,  and  Lambert  par- 
doned, though  both  are  under  sentence   of 
coodemoation.   .The  reason  of  this  distinction 
is  no  other  than  tbe  manner  of  their  defence ; 
tbe  one  alledgin^  the  authority  of  tbe  great 
parliament  ,for  bis  justification,  and  that  be 
was indeomified  by  the  act  of  amnesty;  the 
other  meanly  extenuating  and  cxcosing  what 
he  diih  against  sir  George  Booth  and  Monk, 
(which  was  tbe  principal  part  of  the  accusa- 
tion against  him),  bv  pleading  ignorance  of 
their  antentions,  oeither  of  them  having  de- 
dared  that  they  designed  to  restore  the  king ; 
and  Monk,  on  tbe  contrary,  baying  openly  de- 
clared for  tbe  restitution  of  tbe  parliament. 
Sir  Henry  Vane  was  long  in  his  defence,  but 
not  tedioos.    He  much  perplexed  both  conrt 
and  oooosel ;  and  has  acquired  eternal  reputa- 
tion, hv  nobly  pleading  for  the  dying  liber- 
ties  of  his  country ;  it  Min(|  clear,  that  all  the 
party  which  seemed  to  be  mdemnificd  by  tbe 
act  of  amnesty,  shall  be  punished  in  his  per- 
son ;  and  that  for  this  cause  only,  That,  in 
his  pleading,  he  undertook,  by  the  authority 
of  tne  said  parliament,  to  justi^  what  he  bad 
done ;  miiataining,  that  tbt  Hoost  of  Com- 


[IM 

*  If  a  thousand  fiirthiiigs  would  gain  it,  be  would 

*  no(  give  it :  and  if  any  should. attempt  to  make 

*  such  a  bargain  be  would  spoil  their  market  i 

*  For  I  think  tbe  king  himself  so  sufficiently 
<  obliged  to  apare  my  life,  that  it  is  fitter  for  hin^ 

*  to  do  it,  than  myself  to  seek  it.* 

On  So^rday  the  day  of  his  Execution,  he 
said  to  a  friend,  God  bid  Moses  go  to  the  top 
of  Mount  Pisgah  and  die ;  so  he  bid  bim  go  up 
to  the  top  of  Towep-hill  and  die. 

moos,  representing  the  whole  body  of  the  peo^ 
pie,  in  case  of  di&rence  between  the  authority 
royal  and  politic,  possesses  a  just  power  to  de- 
fend the  rights  of  the  people,  and  to  authorise 
the  people  of  England,  and  every  one  of  them^ 
to  defend  them. 

''Sir  Henry  Vane  was  a  gentleman  of  an  an* 
cient  family  in  the  county  of  Durham :  eldest 
son  to  sir  Henry  Vane,  who  had  been  secre- 
tary of  state,  and  comptroller  of  the  faoushold, 
to  the  late  king.     Being  scandalized  with  the 
innovations  broueht  into  the  public  worships 
he  went  to  New  England,  and  remained  there 
for  the  space  of  ^y%  or  six  years ;  the  two  last 
of  which  he  was  consecutively  chosen  governor 
of  that  country,  though  not  exceeding  the  age 
of  S4  years.    In  tbe  beginning  of  tbe  great 
parliament,  he  was  elected  to  serve  bis  coantry 
among   them,    without  the  least  application 
made  on  his  part  to  that  end.     And  in  this  sta- 
tion be  soon  made  appeur  hew  capable  be  waa 
of  managing  great  affairs ;    possessing,  in  the 
highest  perfection,  a  ouick  and  ready  appre- 
hension, a  strong  ana  tenacious  memory,  a 
profeund  and  penetrating  judgment,  a  just  and 
noble  elouuence^  with  an  easy  and  graceful 
manner  ot  speaking.     To  these  were  added,  a 
singular  zeal  and  affection  for  the  good  of  tbe 
commonwealth,  and  a  resolution  and  courage 
not  to  be  shaken  or  diverted  from  the  pohlie 
service.     He  had  been  removed  by  tbe  late 
king  from  being  treasurer  of  tbe  navy,  for  per- 
forming his  duty  in  the  House  of  Commons ; 
and  bemg  restored  to  that  employment  by  tba 
parliament,  be  .freely  contributed  one  half  of 
the  profits,  amounting  to  tbe  sum  of  2,000/. 
Yearly,  towards  carrying  on  tbe  war  for  tbe  li- 
berties of  England.    When  that  war  was  end- 
ed, he  put  tbe  receipt  for  tbe  navy  in  such  a 
way,  that,  by  order  of  the  parliament,  tbe  whole 
expence  of  that  otfice  exceeded  not  1,000/.  bj 
year ;  men  being  brought  by  this  means  to  un- 
derstand, that  they  were  not  placed  in  employ- 
ments to  serve  themselves,  but  to  serve  tbe 
public.    And  that  this  conduct  was  not  mis- 
taken, the  successes  of  our  arms  by  sea  against 
Portugal,  France,  H6lland,  and  other  enemies, 
did  abundantly  maniiesL    ^When   Cromwell 
had  treacherously  advanced  himself  upon  the 
ruins  of  the  conunonwealtb,  he  would  not  he 
induced  by  any  means  to  favour  or  countenance 
his  usurpation ;   chasing  rather  to  suffer  impri- 
sonment and  other  bar£bijps,  than  to  comply 
with  tyranny  under  any  lorm.     Upon  tbe  re- 
turn of  king  Charles,  bemg  conscious  to  himself 
of  having  done  nothing  in  relation  tf  public 
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tni  Mid  him,  thcte  roost  be  a  Sludge,  to  vthkU 
Sir  Ihnrf  ttphed.  An j  #ay,  how  tbeT  plense, 
Mr  I  lot>^  to  lie  91  home,  to  be  drssolved  and 
10  be  iHtb  Christ,  nhich  is  best  of  all.  He 
went  tf^  cfaeau^HjT  and  readtiy  down  the 
shlirs  from  his  chamber,  and  seating  himiHf  on 
the  sledge  (frtf  nds  and  senrants  standing  atiou^ 
him)  then  he  was  forthwith  dhiwn  nwaj  t6- 
wards  the  ScaffoM.  As  lie  went,  flotf^e  in  thM 
Tower  (Prisoners  as  well  as  others)  spak^  to 
him,  praying  the  Lord  to  go  with  him.  And 
after  he  was  but  of  the  Tower,  from  the  tops  of 
houses,  and  out  of  windows,  the  people  used 
such  means  and  gestures  as  might  best  discover, 
at  a  distance,  their  respects  and  love  to  him,  cry* 
ing  aloud,  *  The  Lord  eo  with  you,  the  great  God 
of  Heaven  and  £tnh  appear  in  you,  and  for 
you;'  whereof  he  took  what  notice  he  was 
capable  in  those  clrcorostances,  in  a  cheerful 
manner  accepting  their  respects,  putting  off 
his  Itat  and  bowing  to  them.  Being  aiked  se- 
veral times,  how  he  did,  by  some  about 
him,  he  answered,  Never  better  in  all  mv 
life.  Another  replied,  How  should  he  dh  iU 
that  suffers  for  so  glorious  a  cause  f  To  which 
a  toll  black  man  said,  Many  suffered  for  a 
better  cause  ;  and  may  for  a  worse,  said  sir 
Henry ;  wishing,  that  when  they  come  to  seal 
their  better  cau^  (as  be  called  it)  with  their 
blood  (as  he  was  now  going  to  senl  his)  they 
might  not  find  tliemselves  deceived  ;  and  as 
to  this  cause,  said  he,  it  hath  given  life  in 
death  to  all  the  owners  of  it,  and  sufferers 
for  it. 

Being  passed  within  the  rails  on  Tower-Hill, 
there  were  loud  acclamaiions  of  the  peopleti 
crying  out^  The  Lord  Jesus  gp  with  yoOf 
dear  soul,  &c.  One  told  him,  That  was  the 
most  glorious  seat  he  ever  sat  on;  he  an^ 
sweied.  It  is  so  indeed^  and  rejoiced  exceed* 
ingly. 

Being  coma  to  the  Scaflbid,  he  chearfulty 
ascends,  and  being  up,  after  the  crowd  on  the 
Seafibld  was  broken  ifl  two  pieces^  to  make 
way  hr  him,  be  shewed  himself  tu  the  people 
oa  the  front  of  the  Scaffold,  with  that  noble 
and  chrtsciaD-like  deportment,  that  he  rather 
seemed  a  looker  on,  ttian  the  penoa  coooemed 
in  the  fixecaoon,  iniomocb  that  it  was  d^B> 
colt  to  persuade  many  of  the  people  that  he 
was  the  prisooer.  Bat  when  they  knew  thai 
the  gentleman  in  the  black  suit  and  dok^  f  witli 
a  scariet  silk  waistcoat,  the  victorious  colour 
shewing  itself  at  the  breast)  was  the  prisoner, 
they  generally  admired  that  noble  and  great 
prebenoe  he  appeared  with.  How  chearfiil  he 
IS !  said  some :  Ue  does  not  look  like  a  dying 
man  I  said  others ;  with  many  tike-speeches, 
as  astonished  with  that  strange  appearance  ht 
sliined  forth  ia. 

Then  fsilence  being  commanded  by  the 
Sherifl)  lining  up  His  hands  and  eyep  towards 
Heaven^  and  resting  his  hands  on  the  rails ; 
and  taking  a  very  serious,  composed,  and  ma* 
jestic  view  of  the  great  laattitude  about  him^ 
he  spake  as  follows : 


Several  ftieads  bciog  with  him  ia  his  thaia- 
ber  thb  rooraiog,  Im  oft  eacooraged  them  to 
chearfuhHM,  as  well  by  his  esampte  as  eipres- 
ttoa.  In  all  his  iepotttsent,  he  shewed  him- 
self marvelloasly  fiOfed  to  meet  the  King  of 
Terrors,  wiihoat  the  least  aflrightment.  Bat  to 
shew  whew  his  strength  laY»  he  said.  He  was  a 
poor  tttiworthy  wretch,  and  had  nothing  hut  the 

Saoe  aad  goodness  <^  God  to  depead  upon, 
e  said  moreover,  Death  shrank  from  him,  ra- 
ther tima  be  firoro  it.  Upon  the  occasion  of 
partin|  with  his  relatioas,  he  said,  There  is 
aoiae  iesh  remaining  yet,  hot  I  roust  ca»t  i(  be* 
hiad  me  and  press  forward  to  my  Father. 

Then  one  of  the  Sheriff's  men  came  in  and 
told  him,  The^e  was  no  sledge  to  come,  but  he 
was  to  walk  on  foot.  A  circnmstance  very 
singular,  and  never  used  to  those  who  were  ese- 
cnted  at  that  place. 

He  told  his  frieads,  the  Sheriff*s  chaplain 
caoie  to  him  at  twelve  of  the  dock  that  nif^ht, 
with  an  order  for  his  Execution,  telling  him, 
lie  Was  come  lo  bring  him  that  fotal  message 
of  death.  I  think,  friends,  that  in  this  mes- 
sage was  no  dismalness  at  all.  Aftrr  the  re- 
ceipt of  which,  I  slept  four  hoars  so  soundly, 
that  the  Lord  huth  made  it  sufficient  fur  me, 
and  now  I  am  going  to  sleep  my  last,  after 
which  I  shall  need  sleep  no  more. 

Hieo  Mr.  Sheriff  coming  into  the  room,  was 
friendly  salmed  by  him,  and  afler  a  little 
pause  coomianicated  a  prohibiticm  that  he 
said  he  had  recehred,  which  wlis.  That  he  must 
not  speak  any  thing  against  his  majesty  or  the 
government.  His  answ^  to  this  he  himself 
relates  on  the  ScaMd.  He  forther  told  Mr. 
Sheriff,  he  was  ready ;  but  the  Sheriff  said  be 
was  not,  nor  could  be  this  half  hour  yet :  Then, 
«ir,  it  rests  on  you,  not  on  me  (said  sir  Henry,) 
fori  have  been  ready  this  half  hour.  Then  the 
Sheriff,  at  his  request,  promised  him  his  ser- 
vants should  attend  bim  on  the  Scaffold,  and 
be  civilly  dealt  with ;  neither  of  which  were 
performed:  (notwithstanding  this  promise) 
they  were  beaten  and  kept  off  the  Scafibld, 
till  he  said,  Wha^  have  I  never  a  servant 
bef«? 

After  this,  one  of  the  Sheriff's  men  came 


I,  for  Which  he  ooold  not  willingly  and 
ebearfully  sofftr,  he  continued  at  his  house  in 
Hempstead  near  London  ;  where,  under  false 
and  ttnworthjr  pretefices,  that  he  had  engaged 
in  coanseb  with  some  of  the  army  to  drive  him 
oat  of  Eaglhtnd  again,  he  was  seised  and  impri- 
soned in  the  Tower :  from  whence  he  was  car- 
ried from  one  place  to  another  for  the  space  of 
•bout  two  years ;  after  the  expiration  of^which, 
they  who  fear^  las  abitittes,  and  knew  his  in- 
te^ritj,  thought  convenient  to  viohte  the  pub- 
lic foith,  and,  under  a  form  of  law,  to  put  hhn 
to  death.*' 

A  Lifb  ef  Vane  was  poblished  in  the  year  of 
Us  eiecaion,  1<M9.  And  he  has  an  article  in 
the  Biogfaohia  Britanaica.  Some  curious  par- 
iScuhtfs  of  him  are  alto  to  be  found  in  1  Hutch- 
UstHt's  aiil.  Hf  flfaiiadniset's  Bay  4i— 67. 
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.  ^VQendtneoy    Fettoip  Coonfrymeny    and 
Chrisijanw : 

**  When  Mr.  Sheriff  came  to  me  this  morn* 
in^  and  told  me  he  had  reoeitcda  coromnnd 
firoio  the  king,  that  I  fthoiild  say  aothing  re- 
Socdag  upoA  bis  majesty  .or  the  goTernment ;  I 
imswcredy  I  shouia  confine  and  order  my 
Speech,  aa  near  as  I  could,  so  as  to  be  least 
•iieasnre,  saivingmy  faithAilaess  to  the  trust  re* 
posed  in  mc,  which  I  must  ever  discharge  with 
a  good  conscience  unto  death ;  fur  I  ever  va« 
luid  a  man  according  to  his  iaithfiilness  to  the 
Inist  neposed  in  him,  even  on  his  majesty's  be* 
kalf,  in  the  late  controversy.  And  if  you  dare 
trast  my  discretion,  Mr.  Sheriff,  I  shall  do  no* 
thing  but  what  becomes  a  good  Christian  and 
an  Englishman ;  and  so  I  hope  I  shall  be  civilly 
4ealtwitk 

'*  When  Mr.  Sheriff's  chaplain  came  to  me 
last  night  about  twelve  of  liie  dock,  to  bring 
ana,  aa  he  called  it,  the  fatal  message  of  death, 
it  pleased,  ihe  Lord  to  bring  that  scripture  to 
aay  mind  in  the  3d  of  Zechariah,  to  intimate  to 
■le,  that  he  was  now  taking  away  my  filthy 
garments,  causing  my  iniquities  tu  pass  from 
Bie,  with  miention  to  give  me  change  of  ray* 
ment,  and  that  my  mortal  should  put  on  im* 
SDortality. 

^  I  suppoae  you  'may  wonder  when  I  shall 
tell  yoa  that  I  am  not  brought  hither  accord- 
niK  to  any  known  Law  of  the  Land.  It  is  true, 
1  have  been  before  a  court  of  justice  (and  am 
•owKOiog  to  appear  before  a  greater  Tribunal, 
where  I  am  to  give  an  account  of  all  my  ac- 
tions :)  under  tlwir  Sentence  I  stand  here  at 
this  timcu  When  I  was  before  them,  I  could 
not  have  the  liberty  and  privilege  of  an  Eng- 
lishman, ihe  grounds,  reasons,  and  causes  of 
the  actings  I  was  charged  with  duly  consi* 
dared;  I  therefore  desired  the  Judges  that 
they  would  set  their  seals  to  my  Bill  of  £x- 
oqitions;  I  pressed  hard  for  it  again  and  again, 
ma  the  right  of  myself  and  every  free-born 
£ag|iahman  by  the  Law  of  the  Land,  but  was 
fiaally  denyed  it 

Here  sir  John  Robinson  (lieutenant  of  the 
Tower)  interrupted  him,  saying ;  Sir,  you  must 
Dot  £0  on  thus,  and  (in  a  furious  manner,  ge- 
nerally observed  even  to  the  dissatisfaction  of 
some  of  their  own  attendants)  said  that  he 
railed  against  the  Judges,  and  that  it  was  a 
Ijre,  and  I  am  here,  says  he,  to  testify  that  it 

as  false. 

« 

Sir  Hirnry  Vane  replied, "  God  will  judge 
between  me  and  you  in  this  matter.  I  speak 
bat  matter  of  fact,  and  cannot  you  bear  that? 
n  w  evident  the  Judges  have  rerasedto  sign  my 
Bill  of  Eiceptions^'-i-Tben  the  trumpets  were 
ordered  to  sound  ot  morre  in  his  foce,  with  a 
oaatamptible  noisei  to  hinder  his  being  heard : 
At  wbiflhsir  Henry  (lifting  up  his  band,  and  then 
layina  it  on  his  breast)  said,  **  What  mean  yon, 
G•allemcn^    Is  this  your  usage  of  me?    Did 

rs  aie  aM  dm  nist  so  ?    I  had  e^en  done,  as 
ihat,  caoldyou  have  been  patient,  bat  seeing 
yott  aaiuiot  baar  it^  I^  ilwU  asi/  iay  tim,  TtiRt 


whereas  the  Judges  have  refused  to  seal  that 
with  their  hands  that  they  have  done,  I  am 
come  to  seal  that  with  my  blood  that  I  have 
done.  Therefore  leaving  this  matter,  which  I 
perceive  will  not  be  borne,  I  judge  it  meetta 
give  you  some  account  of  my  life. 

^*  I  might  tell  you  I  was  born  a  gentleman, 
had  the  educatiou,  temper,  and  spirit  of  a  gen« 
tlemnn,  as  well  as  others,  being  (in  my  youthful 
days)  inclined  to  the  vanities  ot  this  world,  and 
to  that  which  tiiey  call  Goodfellowship,  judging 
it  to  be  the  only  means  of  accomplishing  a 
gentleman.  But  about  the  14th  or  15tli  year 
of  my  age  (which  is  about  S4  or  36  years  since) 
God  was  pleased  to  hiy  the  foundation  or  ground 
work  of  Repentance  in  me,  for  the  bringing 
me  home  to  himself,  by  his  wonderful,  rich. 
and  free  grace,  revealing  his  Son  in  me,  that* 
by  the  knowledge  of  The  only  true  Gud,  and 
Jesus  Christ  whom  he  hath  sent,'  I  might  (even 
whilst  here  in  the  body)  be  made  partaker  of 
eternal  life  in  the  first  fruits  of  it. 

"  When  my  conscience' was  thus  awakened, 
I  found  my  former,  course  to  be  disloyalty  to 
God,  profanen^s,  and  a  way  of  sin  and  death, 
which  I  did  with  tears  and  bitterness  bewail,  as 
I  had  cause  to  do.  Since  that  foundation  of 
repentance  laid  in  me,  through  grace  I  have  been 
kept  stedfast,  desiring  to  walk  in  all  good  don- 
science  towards  God  and  towards  men,  accord* 
ing  to  the  best  light  and  undenttanding  God 
gave  me.  For  this  I  was  willing  to  turn  my 
hack  upon  my  estate,  expose  myself  to  baaardi 
in  foreign  parts ;  yea,  nothing  seemed  difficult 
to  me,  so  I  might  preserve  faith  aad  a  good  con* 
science,  which  I  prefer  kiefure  all  things ;  and 
do  earnestly  persuade  all  people  rather  to  suiief 
the  highest  oontradictions  from  meO)  than 
disobey  God,  by  contradicting  the  light 
of  their  own  conscience.  In  this  it  is  I  stand 
with  so  much  comfort  and  boldness  -before 
you  all  this  day,  and  upon  this  occasion,  being 
assured  that  I  shall  at  last  sit  down  in 
glory  with  Christ,  at  his  right  hand.  .  I  stand 
here  this  day  to  resizn  op  mjf  spirit  into  the 
hands  of  that  God  that  gave  it  me.  Death  it 
but  a  little  word,  but  it  is  a  great  work  to  dies. 
it  is  to  be  but  once  done,  and  after  this  cometh 
the  judgment,  even  the  judgment  of  the  great 
God,  which  it  concerns  us  all  to  prepare  for. 
And  by  this  act  I  do  receive  a  discharge  once  for 
all  out  of  prison,  even  the  prison  of  the  mortal 
body  also,  which,  to  a  trne  Christian,  is  a  btti«- 
densome  weight. 

**  In  all  respects,  where  I  have  concerned  and 
engaged,  as  to  the  public,  my  design  hath  been 
to  accomplish  good  things  for  these  nations. 
Then  Hiflin^  up  his  eyes,  and  spreading  his 
hands)  be  sud,  J  do  here  appeal  to  the  great 
God  of  Heaven,  and  all  this  assembly,  or  any 
other  persons,  to  shew  wherein  I  have  defiled 
my  hands  with  any  man's  blood  or  estate,  or 
that  I  have  sought  myself  in  any  public  capacity 
or  placed  have  been  in.  The  Cause  was  three 
times  stated.  First,  In  the  Remonstrance  of 
the  House  of  Commons.  Secondly,  In  the 
Covenant^  tha  ^t^mn  Lmpe  aad  GovenaRt.'! 
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houses  on  his  behalf,  to  which  the  kins  gare  a 
favourable  answer,    tbougb    In  geaeral  words. 
So   he  reckoned  thai  he  was  safe,  that  being 
equivalent  to  an  act  of  parliament,  though  it 
wauud   the  oeceskary  forms.    Yet  the  great 
share   he  hud  in  the    attainder  of  the  earl  of 
Strafford,  and  in  the  whole  turn  of  affairs  to 
the  total  change  of  eovernment,  but  above  all 
the  great  opinion  that  was  had  of  his  parts  and 
capacitv  to  embroil  matters  again,  made  the 
Court  think  it  was  necessary  to  put  him  out  of 
the  way.     He  was  naturally  a  very  fearful  roan  : 
This  one  who  knew  him  well  told  me,  and  gave 
jse  eminent  instances  of  it.    He  had  a  bead  as 
darkened  iu  his  notions  of  religion,  as  his  mind 
was  clouded  with  fear:  For  though  beset  up  a 
form  of  religion  in  a  way  of  his  own,  yet  it  con- 
ibied  rather  in  a  withdrawing  from  all  other 
forms,  than  in  any  new  or  particular  opinions 
or  forms ;  from  which   be  and  his  party  were 
called  Seekers,  and  seemed  to  wait,  for  some 
new    and   clearer    manifestations.     In    these 
nseetiogs  he  preached  and  prayed  often  himself, 
hut  with  so  peculiar  a  darkness,  that  though  I 
hare    sometimes  taken  pains  to  see  if  I  could 
£nd  out  his  meaning  in  bis  works,  yet  I  could 
never  reach  it.    And  since  many  others  have 
Aaid  the  same,  it  may  be  reasonable  to  believe 
he  hid  somewhat  that  was  a  necessary  key  to 
tbe  rest.     His  friends  told  me,  he  leaned  to 
Origea*s  notion  of  a  universal  salvation  of  all, 
both  of  devils  and  damned,  and  to  the  doctrine 
of  pre-eustence.    When  he  saw  bis  death  was 
designed,  be  composed  himself   to  it,  with  a 
resolution   that    surprised  all  who  knew  how 
little  of  that  was  natural  to   him.    Some  in- 
stances of  this  were  very  extraordinary,  though 
they  cannot  be  mentioned  with  decency.     He 
vas  beheaded  on  Tower-hill,  where  a  new  and 
very  iudecept  practice  was  begun.    It  was  ob- 
served, that  the  dying  speeches  of  the  Regi- 
cides had  lefi  impressions  on  the  liearew,  that 
were  not  at  all  to  the  advantage  of  the  govern* 
ment.    So  strains  of  a  peculiar  nature  being 
expected  from  him,  xo  |;revein  that,  drummers 
were  placed  under  the  scaffold,  wbo  as  soon  as 
he  began  to  speak  to  the  public,  upon  a  sign 
given,  struck  up  with   their  drums.    This  put 
him  in  no  disorder.    He  desired  they  might  be 
stepped,  fur  he  understood  wha(  was  meant  by 
it.    Then  he  went  through  his  devotions.   And, 
as  he  was  taking  leave  of  those  about  him,  he 
happening  to  say  somewhat  with  relation  to  the 
times,  the  drums  struck  up  a  second  time:   So 
he  gave  overi  and  died  withso  much  composed- 
oess,  that  it  was  generally  thought,  the  govern- 
ment had  lost  more  than  it  liad  gained  by  his 
Oeatli." 

Among  those  that  censured  the  mercy  shewn 
^  to  Milton,  we  may  suppose  the  author  of 
*  Regit  Clamor  Sanguinis,  .&c.^  to  be  one. 
jLfUir  citing  a  very  obnoxious  ^passage  of 
Cromwell's,  he  says,  <*  Ejusmodi  sesamo  et 
papavere  conapresas  sunt  iniames  Miltoni 
paginsB,  h  carniu«e  Pariaiensi,  supremi  senatus 
anctoritate,  napenime  crematse,  otio&m  et 
icrijptor.''    The  admir(sn  of  Paradise  Lost  hkrm 


no  oblisations,  for  the  pleasure  which  they  li^ym 
enjoyed  from  tliat  work,  to  Peter  du  Moulia 
the  younger. 

Oldmixon  thhiks  that  fiomet,  Sn  sayings 
'^  Some  extraordmary  instances  of  Vane's  re- 
solution cannot  be  mentioned  with  decency,*^ 
is  too  delicate.* 

**  Among  the  foremost  rank  of  those  heroic 
characters  who  sat  at  the  belm  during  the  short 
period  of  the  much  execrated  Long  Parliament," 
says  Mrs.  Macaulay,  **  stands  sir  Henry  Vane, 
whose  honesty  was  too  pure  to  be  corrupted  by 
the  rigour  of  persecution,  or  the  emoluments  of 
office  and  the  enjoyment  of  power,  whose  jadg« 
ment  was  too  sound  to  be  depraved  by  that  high 
enthusiasm  in  religion  into  which  a  fine  knagina* 
tion  is  so  apt  to  deviate,  when  in  contemplating 
divine  subjects  it  ranges  beyond  the  bounds  of 
human  knowledge  and  experience,  whose  re« 
solution  was  so  philosophical  as  in  the  sofferanco 
of  his  martyrdom  to  conquer  the  almost  irresis* 
table  influence  of  natural  timidity,  and  whoso 
abilities  were  so  eminent  as  when  reduced  to 
the  state  of  a  prisoner  to  give  terror  to  a  power* 
fill  government.  With  the  highest  degree  of 
enthusiasm  in  religion  he  preserved  the  libe* 
rality  of  sentiment,  and  candour  of  a  philoso* 
pher  in  the  important  point  of  a  philosopher, 
and  he  is  perhaps  a  singular  instance  in  the 
bein^  equal  to  the  most  important  transactions 
of  this  world  whilst  his  thouglits  were  constantly 
bent  on  the  sublimest  concerns  of  another 
state." 

Clarendon,  after  mentioning  that  Vane  was 
the  principal  contriver  of  (he  Covenant,  and 
that  the  Commissioners  in  Scotland  were  en* 
tirely  and  stupidly  governed  by  him,  addSf 

'*  He  was  indeed  a  man  of  extraordinary 
parts,  a  pleasant  wit,  a  great  understanding, 
which  pierced  into,  and  discerned  the  purposes 
of  other  men  with  wonderful  sagacity,  whilst  he 
had  himself  igulium  cluuium,  that  no  man 
could  make  a  guess  of  what  he  intended.  He 
was  of  a  temper  not  to  be  moved,  and  of  rare 
dissimulatioa,  and  could  comply  when  it  was 
not  reasonable  to  contradict,  without  losing 
ground  by  the  condescension ;  aiKl  if  he  were 
not  superior  to  Mr.  Hampden,  he  was  inferior 
to  no  other  man,  in  all  mysterious  artifices. 
There  need  no  more  be  Miid  4>f  bis  ability,  than 
that  he  was  chosen  to  cosen,  and  deceive  a 
whole  nation  that  was  thought  to  excel  in 
craft  and  conning :  w^ich  he  did  with  notable 
pregnancy  and  dexterity,  and  prevailed  with  a 
people,  tlmt  could  not  otherwise  be  prevailed 
upon  than  by  advancing  their  idol  presbytery,  to 
sacrifice  their  peace,  their  intenist,  and  their 
faith,  to  the  erecting  a  power  and  authority 
that  resolved  to  persecute  presbytery  to  an 
extirpation  ;  and,  in  process  of  time,  very  near 
brought  their  purpose  to  pats.''  And  in  another 
place  he  says,  **  Vane  was  a  man  not  to  be 
described  by  any  character  or  religion ;  in  which 
he  bad  swallowed  seme  of   the  fimcies,  and 

•  See  p.  186.  Mte  ^ 
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ctimvaguicief   of    tftty   stfct,   or   Action  * 

id  was  become  (whicb  cannot  be  ez^re99«d 

1*7  mny  other  language  than  was  peculiar  to  that 

Ciflie)  a  man  above  ordinances,  unlimited,  or 

mnrestraiosd  by  any  rule^i  or  bounds  prescribed 

CO  other  men,  by  reason  of  his  perfection.    He 

was  a  perfect  enthusiast';  and,  without  doubt, 

did  bdieve  himself  inspired ;  which  so  far  cor* 

rapted  his  reason  and  understanding  (which  in 

all  matters  without  the  verge  of  rehgion  was 

•opeiior  to  tliat  of  most  men)  that  he  did  at 

soma  time  believe,  he  was  the  person  deputed 

to  reign  over  the  saints  upon  earth  for  1,000 


Oftbe  execution  of  Argyle,  Vane,  and  the 
Regicides,  Mr.  Fox  writes  thus: 

**  The  first  years  of  this  reign,  under  the  ad* 
sninistration  of  Southampton  and  Clarendon, 
form  by.  filr  th^  least  exceptionable  part  of  it; 
and  even  in  '  this  period,  the  executions  of 
Afgyle  and  Vane,  and  the  whole  conduct  of 
the  government  with  respect  to  t:hurch  matters, 
both  in  England  and  Scotland,  were  gross  in- 
stances of  tyranny.  With  respiect  to  the  exe- 
cution of  those  who  were  accused  of  having 

been  more  immediately  concerned  in  the  king's    

death,  that  of  Scrope,  who   had  come  in  upon  |  lection. 


the  proclamation,  and  of  the  militarv 
who  bad  attended  the  trial,  was  a  violation  of 
every  principle  of  law  and  iastice.  Batth4 
fate  of  the  others,  though  highly  dishonourable 
to  Monk,  whose  whole  power  had  arisen  front 
his  zeal  in  their  service,  and  the  favour  and  con- 
fidence with  which  thev  had  rewarded  him,  and 
not  perhaps  very  creditable  to  the  nation,  of 
which  many  had  applauded,  more  had  sup- 
ported, and  almost  all  had  acquiesced  in  thit 
act,  b  not  certainly  to  be  imputed  as  a  crime 
to  the  king,  or  to  those  of  his  advisers  who 
were  of  the  cavalier  party.  The  passion  of 
revenge,  though  properly  condemned  both  bj 
philosophy  and  religion,  yet  when'  it  is  excitea 
by  injurious  treatment  of  persons  justly  dear  to 
us,  is  among  the  most  excusable  of  human 
frailties ;  and  if  Charles,  in  his  general  con- 
duct, had  shown  stronger  feelings  of  gratitudi^ 
for  services  performed  to  his  father,  his  charac- 
ter, in  the  eyes  of  many,  would  be  rather  raised 
than  lowered  hj  this  example  of  severity 
against  the  Regicides.''  Respecting  the  aw 
ledged  injunctions  of  king  Charles  the  1st,  that 
vengeance  should  not  be  taken  for  bis  death. 
See  the  note  to  vol.  4,  p.   1140,  of  (his  Col* 


411,  The  Trial  of  John  Crook,  Isaac  Grey,  andJoHN  Bolton, 
Quakers,  at  the  Old  Bailey,  for  refusing  to  take  the  Oabhs  of 
Allegiance  and  Supremacy:*  14  Charles  IL  a.  d.  166S« 
[Related  by  John  Crook.] 

I  BEING  in  John's  Street,  London,  about  the 
Idjth  day  of  the  Sd  month  called  Ma^,  with 
some  others  of  the  people  of  God  to  wait  upon 
Kim,  as* we  weM  set  together,  there  came  in  a 


*  Mr.  East  in  his  Treatise  of  the  Pleas  of  the 
Crown,  ch.  1,  a.  19,  gives  the  following  summary 
of  the  Statutes  now  in  /orce  respecting  the  not 
taking  the  Oatlis  of  Allegiance  and  Supremacy^ 
and  making  the  Declaration  against  Popery. 
"  By  the  act  of  the  1  Eliz.  c.  1,  all  ancient 
ecclesiastical  jurisdictions  were  restored  and 
united  to  the  crown,  and  its  suprpmacy  in  such 
natters  was  finally  asserted  and  established ; 
and  au  oath  to  tliat  etifiect  appointed  to  be  taken 
by  all  ofl^cers  and  ministers  ecclesiastical  and 
civil,  on  pain,  in  case  of  refusal,  of  the  party 
forfeiting  for  life  everjr  promotion,  benefice  and 
office,  spiritual  and  temporal,  which  he  had  at 
the  time  of  such  refusal,  and  being  disabled 
from  taking  any  such  preferment  to  wliich  he 
was  then  promoted.  This  oath  was  abrogated 
by  the  sut.  1  W.  and  M.  c.  8,  and  another  ap* 
pointed  to  be  taken  in  lieu  of  it  under  the 
same  peoaliies.  By  s.  37,  of  the  said  stat.  of 
Eliz.  the  offence  must  be  proved  by  two  wit> 
oesses  at  least. 

''  All  persons  required  by  the  stat.  1  Rlix.  c. 
I,  to  take  the  said  oath,  and  all  schoolmasters 
aad  public  and  private  teachers,  barrister*, 
bencher^  rtaden^  .aaofotf  Ms  mj  boise  of 


rude  man  called  Miller  with  a  long  cane  in 
his  band,  who  laid  violent  hands  npon  me,  with 
some  others ;  who  biCving  no  warrant  were  not 
willing  to  meddle,  but  as  his  threatenings  pre* 

court,  &c.  attorneys,  sherifis,  aad  officers  be* 
longing  to  the  common  or  any  other  law,  or  to 
the  crown,  or  to  any  court  wliatever,  slmll,  hf 
Stat.  5  Eliz.  c.  1,  s.  5,  take  the  said  oath  ill 
open  court  before  they  shall  be  admitted  to  any 
such  vocation  or  office,  &c. ;  and  if  they  belong 
not  to  any  court,  then  they  shall  take  the  same 
before  ftuch  person  as  shall  admit  them  to  such 
vocation,  &c.  or  before  commissioners  appoint^ 
ed  under  the  great  seal,  &c. 
.  *'  By  s.  6,  any  bishop  may  fender  the  said 
oath  to  any  spiritual  person  within  his  diocese, 
as  well  in  places  exempt  as  others;  and  bv  s. 
7,  comiuissiooers  mav  btr  i^tpointe^  by  the  lord 
chancellor  to  tender  the  same  to  such  persons 
as  by  tlieir  commission  they  shall  be  autnt^ised 
to  do.  And  by  s.  8,  if  any  person  compellable 
by  either  of  the  ^aid  acts,  or  nppoiiited  by  Such 
commissioners  to  take  the  suid  oath,  shall  re* 
fuse  to  take  it  on  a  tender  thereof  he  shall  tO« 
cur  a  praemunire.  And  by  s  9,  such  refusiA 
shall  be  certified  within  40  davsff  in  term,  or 
otiierwise  at  the  firet  day  of  the  fall  terra  aest 
ftillowine  the  40  days,  into  B.  R.  by  the-  pet* 
sons  having  authority  to  tender  such  oath,  ondet 
the  peaal^  of  not;  and  th«  ihtriff  of  tl« 
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wliere  after  soine  discoime  several  tiines  with 


▼ailedy  tbey  being  afraid  of  bim,  joined  with 
hioi  to  carry  us  htioit  jiiatioe  Powel,  wbp  tbe 
neit  daj  tent  ua  to  tbe  aessioiis  at  liickt't-bally 

county  wbere  tbe  court  sit  may  impannel  a  jury 
to  inquire  of  socb  refusal,  io  such  maimer  as 
if  it  bad  happened  in  tbe  same  couuty ;  which 
jury  may,  upon  such  certiScate  and  other  eri- 
denoe,  indict  tbe  offender  io  such  sort  as  if  the 
ofience  bad  been  done  in  the  same  county. 
But  though  such  a  jury  may  find  the  indictment, 
•till  it  is  said,  that  the  trial  must  be  by  a  jury 
of  that  county  wherein  the  oaths  were  refused. 

**  By  sut.  SO  Car.  S,  sut.  S,  &  1,  and  1  Geo. 
1,  sut.  StC  1,  s.  16, 17.  and  99.  <<  No  peer  or 
member  of  tbe  House  of  Peers  shall  vote,  or 
make  his  proxy,  or  sit  there  during  any  debate ; 
and  no  member  of  the  House  of  Commons 
shall  vote  or  sit  there  during  anv  debate,  after 
the  Speaker  is  chosen ;  until  such  peer  or  mem- 
ber sLall  take  the  oaths  of  allegiance  and  su- 
premacv,  and  make  a  dedaratign  (therein  speci- 
oed)  of  lus  belief  that  there  is  no  transubstautia- 
tion  in  the  sacrament  of  tbe  Lord's  supper,  and 
that  the  invocation  or  adoration  of  the  virgin 
Mary,  or  any  other  saint,  and  the  sacriSce  of 
the  mass  as  they  are  now  used  in  the  church'  of 
RcKne,  are  superstiiious  and  idolatrous,  &cc.  on 
pain  that  every  such  offender  sbaQ  be  adjudged 
a  popish  recusant  convict,. and  disabled  to  bold 
or  execute  any  office,  &c.  or  from  thenceforth 
to  sit  or  vote  in  either  house  of  parliament,  or 
to  sue  in  law  or  equity,  or  to  be  guardiaa,  exe> 
Ctttor,  or  administrator,  or  capable  of  any 
legacy  or  deed  of  gift,  and  fthali  forfeit  for  every 
such  wilful  offence  500/. 
.  **  The  9th,  ISth,  and  1 3(h  clauses  of  tbe  same 
statute,  which  require  that  **  every  sworn  ser- 
vant to  the  king  shall  take  the  said  oaths,  and 
make  and  subscribe  tbe  said,  declaration,^  are 
repealed  by  the  stat.  2  Geo.  2,  c.  91,  s.  9. 

**  Bf  sut.  1  W.  and  M.  c.  9.  **  £very  jus- 
tice ot  peace  in  London  and  Westminster,  and 
within  ten  miles  thereof,  shall  cause  to  be  ar- 
rested and  brought  before  bioi  all  reputed 
papists,  (except  foreigners,  being  merchants  or 
menial  servants  to  some  ambassador  or  public 
agent,  5tc.)  and  shall  lender  the  above  men? 
tinned  declaration  to  every  such  person ;  and 
every  such  person  refusing  the  same,  and  after- 
wards remaining  within  the  above  limits,  or  be- 
ing certified  by  justices  out  of  those  limits  to  B. 
B.  or  tbe  quarter  sessions  for  such  refusal,  and 
neglecting  to  make  the  said  declaration  in  such 
eourt,  shall  suffer  as  a  popish  recusant  convict.'' 
Supposed  papists,  required  by  two  justices  of 
peace  to  make  the  said  declaration,  and  neg- 
lecting so  to  do,  are,  b^  sUt.  1  W.  and  M.  c. 
tSf  restricted  in  the  pnvilege  of  keeping  arms, 
ammunition,  and  horses  at  their  pleasure ;  and 
by  slaL  1  W.  and  M.  c.  26,  from  pre8entin|(  to 
any  benefice.  And  by  the  land-tax  acu  papists 
ifk  general  are  liable  to  pay  double  land-tax  if 
they  do  not  conform.  But  now,  by  31  Geo.  9, 
e.  32,  s.  18,  no  papist  making  and  subscribing 
the  oath  and  declaiation  therem  contained  shd 
be  presetiited  en  ihe  ftrmer  iUtutei, 


them  manifesting  to  than  the  illegahty  both  of 
our  conuaitmeni  and  their  proceedings  there- 

'' Also  by  Stat.  7  and  8  W.  3.  c.  24,  any  Ser- 
jeant or  counsellor  at  law,  barrb^r,  advocate, 
attorney,  solicitor,  proctor,  clerk,  or  notary, 

Eractismg  as  sudi  in  any  court  whatsoever,  noc 
aving  before  taken,  in  the  court  of  chancery, 
or  kind's  bench,  or  quarter  sessions  of  the  county 
wherem  he  lives,  tlie  oath  required  by  the  stat. 
1  W.  and  M.  c.  8,  and  made  and  subscribed 
tbe  declaration  appointed  by  the  sUt.  25  Car« 
2,  c.  2,  (to  prevent  danger  from  popbh  recu* 
sants)  shall  incur  a  pnemunire.  This^  so  for  as 
respects  Roman  Catholics,  is  repealed  by  sut« 
31  Geo.  3,  c.  32,  s.  22»  as  to  such  as  bring 
themselves  within  the  same. 

**  By  stat.  7  and  8  W.  3,  c.  27,  any  penon 
refusing  to  take  the  said  oatlis  of  allegiance  and 
supremacy  when  tendered,  or  refusing  or  ne^* 
lecting  to  appear,  when  lawfully  summoned,  la 
order  to  have  tlie  said  oaths  tendered  to  bim, 
shall,  until  he  shall  hare  taken  the  same,  incur 
ail  the  pains  and  penalties  of  popish  recusanU 
conyict :  and  the  person  so  tendering  the  said 
baths  shall,  on  every  such  refusal  or  defoulr, 
record  and  enter  in  parchment  the  christian 
and  surname  aqd  place  of  abode  of  the  party 
together  with  the  time  of  tender  and  refusal,  or 
defauic,  and  shallcertify  the  said  record  or  entry 
to  the  justices  of  assise,  oyer  und  terminer  or 
gaol  delivery  at  their  next  session,  who  shall 
estreat  and  certify  the  same  into  tbe  court  of 
exchequer,  who  may  award  such  process  against 
the  lands  and  goods  of  the  party  as  in  the  case 
of  a  popish  recusant  convict.  By  s.  12,  quakers, 
who  scruple  to  take  an  oath,  may  nuke  a 
decbiration  of  fidelity  to  tbe  same  effect. 

"  Tbe  stat.  1  Geo.  1,  st.  2,  c.  13,  gives  the 
'form  of  the  oaihs  of  allegiance  and  abjuration 
required  to  be  taken  by  all  officers  civil  and 
military,  and  all  ecclesiastical  persons,  and 
members  of  colleges  (being  of  the  age  of  18 
years),  and  by  all  teachers  or  readers  in  anv 
university  or  elsewhere,  and  by  all  school- 
masters and  ushers,  and  all  teachers  and  preach- 
ers of  separate  congregations,  all  constables, 
Serjeants  at  law,  counsellors,  barristers,  advo- 
cates, attornies,  solicitors,  proctors,  clerks^  or 
notaries,  practising  in  any  court ;  which  oaths 
are  to  be  taken  within  three  (by  9  Geo.  2,  c. 
26,  s.  4,)  six  months  after  they  have  been  ad* 
mitted  into  or  entered  upon  any  such  prefer- 
ment, benefice,  office,  or  place,  or  come  iuto 
such  capacity,  or  taken  upon  themselves  such 
employment,  practice,  or  business  in  one  of  the 
courts  at  Westminster,  or  at  the  quarter  ses- 
sions of  tbe  county  where  tliey  reside,  under 
pain  of  disability  to  hold  or  exercise  (he  said 
offices,  &c.  upon  neglect  or  refusal  to  take  the 
said  ,oaths.  And  persons  convicted  in  any  of 
tbe  courts  at  Westminster,  or  at  the  assise^,  of 
exercising  such  offices  or  emphiyments  without 
taking  the  oaths  within  the  time  specified,  shall 
be  disabled  to  sue,  or  to  be  guardian^  or  execu- 
tar,  or  adBMBistrator,  or  cabbie  of  any  legacy 
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upon,  yet  notwidntandiog  thej  committed  me, 
together  with  Ismc  Orey  and  John  Bolton,  to 
Ne«r«Pri9on,  where  we  continued  for  some 
rfnysy  and  were  then  removed  to  Newgate, 
where  we  remained  until  the  sessions  at  the 
Old  Bailey ;  when  I  was  brought  to  the  bar. 
•  Ckkf  Judge,  (Sir  Robert  Forster.)  John 
Cfft>oky  when  did  you  take  tlie  oath  of  Alle- 
gisoce? 

J.  Crifok,    I  desire  to  be  heard. 

C  Judge*    And  to  the  quest  ion,  and  you  shall 
Ve  heard. 

Crook,    I  hare  been  about  six  weeks  in 

¥  risen,  and  am  I  now  called  to  accuse  myself? 
'or  the  answering  to  this  question  in  the  ne- 
f  ative  is  to  accuse  myself,  which  yon  ought  not 
to  put  me  upon ;  for,  *  Nemo  debet  seipsum 
tirodere.' '  I  aof  an  Englishman ^  and  by  the 
law  of  England  I  ought  not  to  be  taken  nor 
imprisoned,  nor  disseized  of  my  freehold,  nor 
caUed  in  question,  nor  put  to  answer,*  but  ac- 
cording to  the  law  of  the  land ;  which  I  chal- 
lenge as  my  birth- right,  on  my  own  behalf,  and 
9ill  that  hear  me  this  day  (or  words  to  this  pur- 
pose). I  stand  here  at  this  bar  as  a  delinquent, 
sind  do  desire  that  my  accuser  may  be  brought 
forth  to  accuse  me  tor  my  delinquency,  and 
then  I  shall  answer  to  my  charge  (if  any  I  be 
guilty  of). 

C.  Judge.  You  are  here  demanded  to  take  the 
Oath  of  Allegiance,  and  when  you  hate  done 
chat,  then  you  shall  be  heard  about  the  other; 
for  we  have  power  to  tender  it  to  any  man. 
•  Crook,  Not  to  me  upon  this  occasion,  in 
this  place ;  for  I  am  brought  hither  as  an  offender 
already  and  not  to  be  made  an  ofiender 
here,  or  to  accuse  myself;  for  I  am  an  Eng- 
lishman, as  I  have  said  to  you,  and  challenge 
the  benefit  of  the  laws  of  England,  for  by  them, 
is  a  better  inheritance  denved  to  roe  as  an 
Englishman,  than  that  which  I  receive  from 
my  parents;  for  by  the  former  the  Utter  is 
preserved :  and  this  the  29th  chapter  of  Mflgna 
Charta,  and  the  Petition  of  Right,  mentioned 

or  deed  of  gift,  or  to  be  in  any  office  within 
Great  Britain,  or  to  vote  for  members  of  par- 
liameot ;  and  shall  forfeit  500/.,  to  be  recover- 
ed hy.any  informer.  And  by  s.  10.  two  jus- 
tices or  other  persons  specially  commissioned, 
may  tender  the  said  oaths  to  any  person  whom 
ihey  suspect  to  be  dangerous  or  disaffected  to 
iiis  majesty  or  his  government,  and  on  their 
fie^ect  or  refusal  to  take,  the  said  oaths,  may 
certify  the  same  to  the  next  quarter  sessions ; 
which  being  there  recorded,  shall  be  frorii  thence 
certified  by  the  clerk  of  the  peace  into  the 
courts  of  Chancery  or  King's  Bench;  and 
every  person  so  neglecting  or  refusing  to  take 
the  said  oaths  shall,  firom  the  time  of  his  neg- 
lect or  refusal,  be  adjudged  a  popish  recusant 
convict,  and  as  such  to  foHeic  and  be  proceeded 
against.  The  saine  punishment  is  denounced 
by  s./ 11,  against -such  as,  being  lawfully  snm- 
moncd  to  appear  and  take  the  oaUis,  neglect 
or  refuse  to  do  so.*'  See  also  ch,  1,  s.  5,  of  the 
same  work. 


in  the  3d  of  Car.  1.  and  in  good  laws  of  Eng- 
land ;  and  therefore  1  desire  the  benefit  and 
observance  of  them:  And  you  that  are  Judges 
upon  the  bench  ouuitt  to  be  my  counsel,  and 
not  my  accusers,  but  to  inform  me  of  the 
benefit  of  those  laws,  and  wherein  I  am 
ignorant  you  ought  to  inform  me,  that  Imay 
not  suffer  through  my  own  ignorance  of  those 
advantages  which  the  laws  of  England  afford 
me  as  an  Englishman. 

C.  Judge,  We  sit  here  to  do  j  ustice^  and  are 
upon  onr  oaths,  and  we  are  to  tell  you  what  it 
law,  and  not  you  us:  Therefore,  Sirrah,  yoa 
are  too  held. 

Crook,  Sirrah  is  not  a  word  becoming  a 
Judge;  for  I  am  no  felon;  neither  ought  you 
to  menace  the  prisoner  at  the  bar :  for  I  stand 
here  arraigned  as  for  mylife  and  liberty,  and 
the  preservation  of  my  wife  and  children,  and 
outward  estate  (they  being  now  at  the  stake); 
Therefore  you  ought  to  hear  me  to  the  full 
what  I  can  say  in  my  own  defence,  according  to 
law,  and  that  in  its  season,  as  it  is  given  me  to 
Speak :  Therefore  I  hope  the  Court  will  hear  with 
me,  if  I  am  hold  to  assert  my  libertv  as  an 
Englishman  and  as  a  Christian :  and  if  I  speak 
loud,  it  is  m  J  zeal  for  the  truth,  and  for  the 
name  of  the  Lord;  and  mine*innocency  makei 
me  bold. 

Judge,  It  is  an  evil  zeal,  [interrupdog 
John  Crook.] 

Crook.  No,  I  am  bold  in  the  name  of  the 
Lord  God  Almighty,  the  everlasting  Jehovah, 
to  assert  the  truth,  and  stand  as  a  witness  for 
it :  let  my  accBser  be  brought  forth,  and  I  am 
ready  to  answer  any  Court  of  Justice. 

Then  the  Judge  iiiterrupted  me,  saying, 
*  Sirrah,'  with  some  other  words  I  do,  not  re- 
member:  But  I  answered,  You  are  not  to 
threaten  me,  neither  are  those  menaces  fit  for 
the  mouth  of  a  Judge:  for  the  safety  of  a  prisoner 
stands  in  the  indifferency  of  the  Court ;  And  . 
you  ought  not  to  behave  yourselves  as  parties; 
seeking  all  advantages  against  the  prisoner, 
hut  not  heeding  any  thing  that  may  make  for 
his  clearing  or  advantage-— ~The  Judge  again 
interrupted  me,  saying. 

Judge.  Sirrah,  yoii  are  to  take  the  oath, 
and  here  we  tender  it  you  [bidding  me  to  read 
it].  ' 

CrooA*.  Let  me  see  mine  accuser,  that  I  may 
know  for  what  cause  I  have  been  six  weeks 
imprisoned,  and  do  not  put  me  to  accuse  my^ 
self  by  asking  me  questions ;  but  either  let  my 
accuser  come  forth,  or  otherwise  let  me 
be  dischaiged  by  proclamation,  as  you  ought 
to  do Here  I  was  interrupted  again. 

Judge  Taitden,  We  take  no  notice  of  your 
being  here  otherwise  than  of  a  straggler,  or  as 
any  other  persons,  or  of  the  people  that  are 
here  this  day ;  for  we  may  tender  the  oath  to 
any  man. — And  another  Judge  spake  to  the 
like  purpose. 

Crook,  I  am  here  at  your  bar  as  a  prisoner 
restrained  of  my  liberty,  and  do  question  whe* 
ther  you  ought  in  justice  to  tender  me  the  oath 
on  the  account  I  am  now  brought  before  you, 
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becnuie  I  am  tuppotfd  to  be  an  offmderi  of 
tbe  whj  have  I  been  six  weeks  in  prison  ^ 
leady?  Let  me  be  cleared  of  toy  imprison- 
ideot,  and  then  I  shall  answer  to  what  i^ 
{(barged  against  me,  and  to  the  q^ucstion  now 
propounded  s  for  I  am  a  lover  of  justice  ^vitb 
eil  mj  louly  and  am  well  known  by  mj  neigh- 
bours where  1  have  lived,  to  keep  a  conscience 
void  of  ofience  both  towards  God^  and  towards 
nan. 

Jmd§e.    Sirrah,  leave  yoor  canting. 

Crook.  Is  this  canting,  lo  speak  the  words 
f  f  the  Scripture  ? 

Judge,  It  is  canting  in  your  mouthj  though 
thtT  are  St.  Paul's  woras. 

Crook.  I  speak  but  the  words  of  the  Scrip- 
ture, and  it  is  not  canting  though  I  spenk  them ; 
buLtbey  are  word«  of  truih  and  soberness  in 
m?  mouth,  they  being  witnessed  by  me,  and 
felfilled  in  me. 

Judge.  We  do  ask  you  again,  whether  yon 
ttili  take  the  Oath  of  Allegiance  ?  It  it  but  a 
llhort  questioo,  you  may  answer  it  if  you  will. 

C'ook.  By  what  law  have  you  power  to 
tender  ii  I  [Then,  after  some  consultation  tu- 
gftber  >  by  wbi8perin|,  they  called  for  the  Sta- 
lute- Book,  and  torumg  over  the  leaves,  they 
tiitwered,] 

Judge,    By  the  Sd  of  king  James.* 

*  BjT  It  3  Jac.  1,  c.  4,  for  the  better  trial 
h«w  ms  majesty's  subjects  stand  affected  in 
poiotof  their  iQvalty  and  due  obedience:  it 
was  enacted,  '*  That  from,  and  after  the  end  of 
this  present  session  of  parliament,  it  shall  be 
lawful  tu  and  for  any  bisliop  in  his  diocese,  or 
aoj  two  justices  of  the  peace,  whereof  one  of 
^m  to  be  of  cbe  Quorum  within  the  limits  of 
their  jurisdiction,  ont  of  the  sessions,  to  re- 
qpire  any  person  gf  the  age  of  18  years  or 
dbove,  .heing,  or  which  shall  be  convict  or  in- 
dicted of  or  for  any  recusancy,  other  than  no« 
Uemeo  or  noblewomen,  for  not  repairing  to 
divine  service  according  to  the  laws  of  this 
realm,  or  which  shall  not  have  received  the  said 
aacrameBt  twice  within  the  year  next  passed, 
nobleroen  and  noblewomen  excepted,  or  any 
person  paasiog  in  or  through  tlw  county,  shire, 
oc  hberty  and  unknown,  except  as  is  la%t  be- 
fore excepted,  that  being  examined  by  them 
upon  oath,  shall  confess  or  deny  himself  or 
bcrself  to  be  a  recusant,  or  shall  confess  or  not 
deny  that  he  or  she  had  not  received  the  sacra- 
ment twice  within  the  year  Uien  last  past,  to 
lake  the  oath  hereafter  foUowiug,  upon  the 
Holy  Evangelist :  vrhich  the  said  bishop  or  two 
JQStices  of  the  peace  shall  certify  in  writing, 
subscribed  with  bis  or  their  hands  at  the  next 

Sneral  or  quarter-eessions  tor  that  shire,  limit, 
visioa  or  Liberty  within  which  the  said  oath 
aball  be  so  taken,  the  Christian  name,  surname 
9B/i  place  of  abode  of  every  person  which  shall 
ao  take  the  said  oath,  which  certi6cate  shall  be 
there  reo^rded  by  the  clerk  of  peace  or  town 
derk,  and  keptamongH  the  recerdu  of  theaaU 
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Crook.  I  desire,  that  statote  may  bt  read  ; 
for  I  have  consulted  it,  and  do  not  underBtaad 
that  yon  have  power  by  that  sutute  to  tender 
me  the  oath,  being  here  befl»re   you  in  this 

or  persons  other  than  noblemen  or  Qobic* 
women,  shall  refuse  to  answer  upon  oath  to 
such  bishop  or  justices  of  peace  examining  him 
or  her  as  aforesaid,  or  to  take  the  said  oath  so 
duly  tendered  unto  him  or  her  by  such  bishop, 
or  two  such  justices  of  peace  out  of  sessioos, 
that  then  the  said  ju&tices  of  peace  shall  and 
mi^  commit  the  same  person  to  the  Common 
Gaol,  there  to  remain  without  bail  or  main* 
prise  until  the  next  assizes,  or  general  or  quar- 
ter-sessions to  be  ht  Jden  for  the  said  shire,  divi- 
sion, limit  or  liberty,  where  the  said  oath  shall 
be  again  in  the  said  open  assises  or  'sessions, 
required  of  sudi  person  by  the  said  justices  of 
assize,  orjustices  of  peace  then  and  there  pre- 
sent, or  the  greater  nurolier  of  them.  And  if 
the  said  person  or  persons,  or  any  other  person 
whatsoever,  other  tlian  noblemen  or  iK>ble- 
women,  of  the  age  of  18  year»  or  ahuve,  shail 
refuse  to  take  the  said  oath,  .being  tendered 
unto  him  or  her  by  the  justices  of  assize  and 
gaol  delivery,  in  their  open  assizes,  or  the  jus- 
tices of  peace  or  the  greater  part  of  tlit- ni,  in 
their  said  general  or  quarter-sessions,  every 
person  so  refusing  shail  incur  the  danger  and 
penalty  of  Prtfsmaire,  mentioned- in  the  m8» 
tute  of  PrmmuHire^  made  in  the  16th  year  of 
the  reign  of  Richard  the  dnd,  except  women 
covert,  who  upon  refusal  of  the  said  oath  bhall 
be  by  the  said  justices  of  assize  in  their  open 
assize,  or  justices  of  peace  in  their  general  or 
quarter-sessions,  §ur  the  said  offence  committed 
onlv  to  the  Common  Gaol,  there  to  remain 
without  bail  or  mainprise,  till  they  will  take 
the  said  oath.  The  teaor  of  which  said  oath 
hereafker  foUowocb : 

*'  '  I  A«  B.  do  truly  and  sincerely  acknow*  • 
'  ledge,  proless,  testify  and  declare  in  my  coo- 

*  science  before  God  and  the  world.  That  out 

*  sovereign  lord  king  James  is  lawful  and  nptU 

*  fbl  king  of  this  realm,  and  of  all  other  his  ma- 
^jetty's  dominions  and  countries;  and  that  the 
'  Pope  neither  of  himself,  nor  by  any  authority 
'  of  the  church  or  see  of  Home,  or  by  any  utho' 

*  means^  with  any  otlier,  hath  any  power  or 

<  authority  to  depose  tlie  king,  or  to  dispose 

<  any  of  his  majesty's  kingdouis  or  dominionii 

<  or  to  authorise  any  foreign  prince  to  invade 
'  or  annoy  him,  or  hbooontrie^,  or  to  discharge 

*  any  of  his  suljjects  of  their  allegiaoce  mad 

<  obedience  to  his  majesty,  or  to  give  licenoe 

<  or  leave  to  any  of  them  to  bcsu^  arms,  rmiM 

*  tumult,  or  to  offer  any  violence  or  hurt  to  bb 

<  mBJesty*s,royal  person,  state  or  gorernmciit^ 
'  or  to  any  of  his  majesty's  subjects  witbia  bit 

*  majesty's  dominions.  Also  I  do  swear  from 
'  my  heart,  that  aotwidiaunding  ao^  dedniap 

*  tion  or  seOtence  of  cxcomAunieation  or  de- 

<  privation  made  or  granted,  or  to  be  made  or 
'  granted  by  the  Pope  or  his  successors,  or  by 

*  any  authority  derived,  or  pretend*  d  to  be  da- 

*  rived  from  bim  or  hs»  see,  againit  the  aaid 
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flac«  upon  thii  occntion,  m  m  deliiM|acDi  el« 
fCftdj ;  end  therefore  I  desire  the  Judsmeoc  of 
the  Court  in  this  cese,  end  thutbe  ttetuie  teey 
be  read. 

Tbco  they  took  the  Sutttte-Book  and  epn- 
aulted  togetli^r  upon  it,  and  one  said ;  We  are 
the  Jedi^ee  of  tiiis  land,  and  do  better  under* 
Ataod  our  power  than  jou  do,  and  we  do  judge 
oiaj  lawfully  do  it. 

Crook.    Is  this  the'Jodfm^t  of  tlie  Court? 

Judgt^    Yes. 


'  king  bis  heirs  or  saccessors,  or  any  absolution 

.^  of  the  said  subjects  from  their  obedience,  I 

'  will  bear  faith  and  true  allegianoe  to  his  ma- 

*  jes^  bw  heirs  and  successors,  and  hioi  or  them 
'  anil  defend  to  the  uttermost  of  my  power, 

*  against  all  conspiracies  and  attempts  Whatso- 

*  ever  which  shau  be  made  against  his  or  their 
'  perwnsi  their  crown  and  dignity,  by  reason  or 

*  •olour  of  any  sucli  sentence  or  dedara^oni 

*  nr  otiienirise,  And  will  do  my  best  endeavour 
'  to  disdoie  and  make  known  unto  his  majesty, 
^  his  heirs  and  successors,  all  treasons  ana  irai-. 
^  inrous  conspiracies,  which  I  shall  know  or 
/  bear  of,  to  be  against  him  or  any  of  them. 

*  And  I  do  further  swear,  that  I  do  from  my 

*  heart  ahhor,  detest  and  abjure  as  impious  and 
'  heretics!,  thift  damnable  doctrine  and  position, 
/  That  princes  which  be  eicommunicated  or  de- 
/  prired  by  the  Pope,  may  be  deposed  or  mur- 
'  dered  by  their  subjects,  or  any  other  whatso- 
/  ever.  And  I  do  believe  and  in  my  consci- 
/  ence  am  resolved,  that  neither  the  Pope  nor 

<  any  person  whatsoever,  hath  power  to  absolve 
'  me  of  this  oath,  or  any  part  thereof,  which  I 

<  acknowledi^e  by  g^iod  and  full  authority  1o  be 

*  lawfully  ministered  unto  me,  and  do  renounce 

*  all  pardons  and  dispensations  to  the  contrary. 
'  And  all  these  things  I  do  plainly  and  sincere- 

*  ly  acknowledge  and  swear,  according  to  these 
■  espress  words  by  me  spoken,  and  according 

*  to  ihe  plain  and  common  sense  and  under- 

<  standing  of  the  same  words,  without  any  equi- 
'  vocation  or  mental  evasion,  or  secret  reserva- 

*  tioii  whatsoever.    And  I  do  make  this  recog- 

*  nition  and  acknowledgement  heartily,  willing- 

*  ly  and  truly,  upon  the  true  faith  of  a  Chris- 

*  tian.    So  help  me  God.'  ^ 

* 

The  following  Report  of  a  Case  upon  this 
statute  b  in  Kelyni;,  p.  S8.  **  At  the  same 
time  and  sessions  (Dec.  7,  1664,  Old  Bailey^ 
one  Isaac  Marriot  and  others  were  committed, 
and  the  mittimus  was  for  refusing  to  uke  the 
Oath  of  Alleaiance,  and  so  the  justice  of  the 
peaee  tfa«}ugbt  to  hiring  them  into  a  Pntmunire, 
M  the  Court  dbdiargcd  him  and  the  rest,  be- 
omifle  tht  Oath  intended  was  the  Oath  enjoin- 
t«l  by  the  statute  of  8  )•€.  1,  c.  4,  and  it  is  not 
•ffCiatb  of  Allegianoe,  though  it  be  commonly 
so  eatted ;  but  in  truth  it  is  an  Oath  of  Obedi- 
enety  and  so  the  Coort  discharged  them  be- 
cause there  was  no  such  Oath  of  Allegiance, 


,  Hew  the  l$w  stnnds.at  present,  is  ■Ute4  in 
the  preoeding  note. 
iroi.  VI. 


empowtrs  you  to  tender  the  oath  to  me  upon 
this  OGfcasioo  in  thisfdaoe;  for,  'Voxanditn 
f  peril,  sed  litem  scripta  maoet,'  therefore  let 
me  hear  is  reaiL 

Judgft.    Hear  me. 

Crook,    I  am  as  willing  lo  hear  u  to  spesJL 

Judge.  Then  hear  me:  Yon  are  here  re* 
<)nired  to  take  the  oath  by  the  court,  and  I  will 
inform  you  what  the  penalty  will  be  in  case  vou 
refuse :  for,  your  first  denial  shall  be  recorded, 
and  then  it  shall  be  tendered  to  you  again  at 
the  end  of  the  sessions,  and  upon  the  second 
refusal  you  run  a  Freitmmre^  which  is  die  ibr^ 
feiture  of  all  your  estate,  if  yon  have  any,  and 
imprisonment  during  life. 

Crook.  It  is  justice  I  stand  for;  let  me 
have  justice,  in  bringing  my  accuser  face  to  face^ 
aiy  by  law^  you  ought  to  do,  I  standing  at  your 
bar  as  a  delinquent ;  and  when  that  is  done^  I 
will  answer  to  what  can  be  charged  against  me» 
as  also  to  the  question ;  until  then  I  shall  give 
no  other  answer  tlian  I  have  already  done,  at 
least  at  present. 

Then  there  was  a  cry  in  the  court,  <  Take 
him  away,'  which  occasioned  great  interrup- 
tion,' and  J.  Crook  spake  to  this  purpose^ 
saying.  Mind  die  fear  of  the  Lord  God,  that 
you  may  come  to  the  knowledge  of  his  will^ 


*  PrtfiRttfiire  is  a  law  corruptmn  of  Fn 
nere.  The  words '  Pnsmunire  facios'  being  in 
the  writ  of  citation  or  warning  (garnissement, 
it  is  called,  in  27  K.  3.  st.  1,  c.  1.  which  is  the 
first  Stat,  of  Prsemunire.  See  Barrington'a 
Observations  on  the  Statute  of  Provisoni,  87 
£.  S.  St.  6.  though  the  stat.  of  16  R.  8.  c.  5.  is 
usually  called  the  stat.  of  Premuoire,  4  Blacksl. 
Commen.  418.)  for  the  eaecution  of  cei^tain 
statutes  against  the  Papal  power^have  caused  to 
be  given,  not  only  to  tne  writ,  but  to  the  offence 
itself  of  maintaining  the  Pa^al  power,  |he 
name  of  Prsmunire.  The  punishment  is  tbu% 
shortly  sununed  up  by  lord  Coke :  From  the 
conviction  the.  detendant  shall  be  out  of  the 
kina*s  protection,  and  his  lands  and  teaements, 
goods  and  chattels  forfeited  to  the  king,  and  his 
body  shaH  remain  in  prison  at  the  king's  plea- 
sure, (or  as  other  authorities,  says  Blackstone^ 
(|uoting  Bulstrode's  Reports,  have  it,  during 
life).  Imprisonment  for  life,  Blackstone  no- 
tices, amounts  to  no  more  than  imprisonment 
during  the  king's  pleasure,  since  the  king  has 
the  prerogative  of  remitting  the  whole  or  any 
part  of  the  punishment,  except  indeed,  in  the 
case  of  a  rremunire  incurred  by  offending 
against  the  Habeas  Corpus  Act,  st.  81.  C.  8.  K 
8.  Prosecutions  on  a  Praemunire  are,  as  Mr. 
Christian  mentions,  unheard-of  in  our  courts. 
And  accordingly  in  Mr.  East's  copious  y  Trea« 
tise  of  the  Pleas  of  the  Crown,'  there  is  no  such 
title  as  *  Prcmonire,'  nor  is  the  word  to  be 
fopnd  in  the  Indei  to  that  work.  See  more 
learning  respecting  Pnsmunire  In  Blacksu 
Commen.  Bock  4.  cb.  8.;  Barringtoo's  Obser** 
vations  on  the  Statute  of  Provisors ;  and  Co. 
Litt.  891,  a,  and  the  notes  |q  the  last  edition. 


•nd  du  jottict ;  and  takt  heed  of  oppretMOf 
ihc  kmoceiit,  for  the  Lord  Ood  oi  bfavtn  and 
•artk  wiU  assuredly  plaftd  ih«ir  cauae :  and  for 
ay  party  I  desire  act  tlic  hart  of  one  of  the 
hairs  of  your  heads,  but  let  Ood's  wisdoas 
pude  you. — ^These  words  he  spake  at  the  bar, 
and  as  be  was  carrying  away. 

On  the  Sixth  Day  of  the  Week,  in  the  forenoon, 
the  Court  beug  sate,  John  Crook  was  called 
to  the  par. 

CkirfJ^dg€.  Friend  Crook,  We  havegiren 
yon  time  to  consider  of  what  was  said  yester- 
day to  you  by  the  toonrt,  hoping  you  may  have 
better  canaidiered  of  it  by  this  time  i  therefore, 
without  any  more  woraa,  will  yon  take  the 
"and  4 


Ontb^  randoaUed  lo  the  dark,  and  bid 
rand  it.] 

Craoff.  I  did  not,  neitbir  do  I  deny  aUeg^ 
gtaace,  but  do  desire  to  know  tbe  cause  of  my 
•a  loag  inqirisonment ;  for,  as  I  said,  I  stand 
at  yoar  bar'  as  a  delinquent,  and  am  bnNybt 
hither  by  foroe^  contrary  lo  the  law ;  therefore 
let  roe  see  my  accuser,  or  dse  free  me  by  pro- 
ekmatioo,  as  I  ought  to  be,  if  none  can  accuse 
met  For  the  law  is  grounded  upon  right  reason, 
and  whatsoerer  is  contnuy  to  right  reason,  is 
caatraiy  to  law ;  and  therefore  if  no  accuser 
apnear,  you  nngbl  to  acqnit  me  first,  and  then 
1  snail  answer,  as  I  hare  said,  if  any  new  ma^ 
tcr  appear;  otherwise  it  b  of  force,  and  that 
our  law  abhors,  and  tou  ought  not  to  take 
fiotice  of  my  so  being  oefore  you ;  for  what  is 
not  legally  so,  is  not  so ;  and  therefore  I  am 
in  the  condition,  as  if  I  were  not  before  you : 
and  therefore  it  cannot  be  supposed  in  right 
reason,  that  you  hare  now  power  at  this 
time,  and  in  this  place,  legally  to  tender  me  the 
•atfa. 

Judge.  Read  the  oath  to  him.  [And  so  the 
elerk  began  to  read.] 

Crook,  I  desire  justice  according  to  the 
hiws  of  England :  for  you  ought  first  to  convict 
me  concerning  the  cause  of  my  so  long  impri- 
Sonraent :  for  you  are  to  proceed  according  to 
laws  already  made,  and  nut  to  make  laws ;  for 
you  ought  to  be  thc^iinisters  of  the  law. 
'  Judge,  Yon  are  a  saucy  and  an  impudent 
fellow ;  will  yon  tell  ns  what  is  law  in  our  du- 
ties ?  Then  said  he  to  tbe  clerk,  RtBd  on ; 
^od  when  the  clerk  had  done  reading, 

Crook  said,  Read  the  preface  to  the  Act: 
f  say  again;  read  the  title  and  preamble  to  the 
act ;  for  titles  to  laws  are  Cloves  Legum^  as 
keys  til  open  tbe  law :  For  by  their  titles  laws 
are  understood  and  known,  as  men  by  their 
foces. — ^Then  the  judges  would  hare  interrupt- 
ed me,  hut  I  said  as  foUoMetb,  If  you  will  not 
bear  me,  nnr  do  me  justice,  I  must  appeal  to 
the  Loi'd  God  of  heaven  and  earth,  who  is 
judee  of  «]uick  and  dead,  before  whom  we 
shafi  all  appear  to  give  an  account  for  the 
de^ds  done  in  the  bmly ;  for  he  will  judge  lie- 
tween  you  and  me  this  day,  whettter  yon  have 
done  me  justice  or  not. 

These  words  following,  or  tfie  like,  I  spake  as 
goiug  from  the  bar,  being  pulled  away,  viz. 
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Mind  tbe  foar  nf  tbe  Lord  Ood,  that  yon  may 
do  justice,  Imt  you  perish  in  his  wrath:  For 
some  time  tbe  Couit  cried,  *  Pull  him  away,' 
and  then  said,  *  Bring  him  again :'  and  thus 
they  did  several  times,  like  men  in  confosion 
and  disorder. 

The  same  day  in  the  afternoon,  silence  being 
made,  John  Crook  was  called  to  the  bar  be* 
fore  the  Judges  and  Justices  aforesaid :  ibn 

Indictment*  being  read, 

.  I  I         ■  I — 1 ■ ■ — * 

*  Tbe  Indictment  was  as  follows : 
Lomdom  si.  Jni'  pro  Domino  Rege  super 
sacrament'  suum  prssentaat,  Quod  ad  g«Be- 
ral'  qoarterial*  session^  pads  Domini  Regis, 
tent'  pro  dvitat*  London  apnd  Guild  held'  ejus* 
dem  civitat'y  die  Mercurii  scir  viccsimo  qumto 
die  Janii,  anno  rtgni  Domini  nostri  Caroli  se- 
cnndi,  Dei  gratia  Anglic,  Scotia,  Fiande,  et 
Hibernic  Regis,  fidei  defonsoris,  &c.  (juarto  deci* 
OBO,  coram  Johanna  Frederick  Milite,  Majore 
civitat'  London,  Thoma  Adams  Mil'  et  Baro- 
net', Ricardo  Browne  Mil*  et  Baronet'  et  Tho- 
Dia  Alejrn  Milite  et  Baronet',  Aldermaunis 
diets  civitat',  ac  al'  sociis  suis  Justic'  dicti  pom' 
Regis,  ad  pacem  in  dvitat*  pned'  conservand', 
nccnon  ad  divers'  felon*,  transgr',  et  al'  male- 
facta  infra  eandem  civitat'  perpeCrat'^  andiend' 
et  terminaud*  assign'.  '  Sessio  ista  nacis  adjnr* 
nant'  foit  per  pnefol'  Justic'  dicti  I)om'  Regia 
ibidem  ittque  diem  Jovis,  scilicet  vicesimum 
•est  urn  diem  gosdem  mensis  Junii,  anno  su- 
pradicto,  ad  boram  septiroam  ante  merid'  ejus* 
dem  diei,  apnd  Justice-Hall  in  le  Oki  Bailey, 
in  paroch*  sanct*  Sepulchri,  in  warda  de  Far- 
ringdon  eitra  London  prsed',  tenend'  coram 
prssfot*  Justic'  et  al'  sodis  suis,  ad  fadend' 
nlterius  prout  cur'  coo'&c.  Ac  ad  enndCm 
diem  Jovis,  vicesimom  sextam  diem  Junii, 
anno  quarto  decimo  supradicto,  eeneral'  qoar- 
terial' sessio  ista  pacis  tent'  suit  pro  civitat' 
London  pnetd*  per  adjortinmeut*  pra^)',  apud 
Justice-llall  prsed*,  paroci/  et  ward',  pned' 
coram  praefat  Jotie*  Frederick  Milite,  Ma- 
jore civil  at*  London,  Thoma  Adams  Mil*  et 
Baronet',  Ricardo  Browne  Mil'  et  Baronet',  et 
Thoma  Aleyn  Mil'  et  Baronet',  Aldermannis 
dictsB  civitat',  ac  Wiiiielmo  Wilde  Mil'  et  Ba- 
ronet', uno  Servieu'  dicti  Dom'  Reps  ad  legem, 
ac  Recordator^  civitat*  pr«d',  ac  al'  socii»  suis 
Justic'  dicti  Dom'  Iteg^s  ad  pacem  in  dvitatT 
prcd'  conservand',  necnon  ad  divers'  felon', 
transgr',  et  al'  malefacta  infra  eandem  civi- 
tat' perpetrat*,  auHiend'  et  tertuinand'  assign'. 
Ac  ad  tunc  et  ibidem  pra;d'  general'  quarterial' 
sessio  pads  pned'  ulterius  adjomant:  fuit  per 
prefect'  Justic'  usque  diem  Veneris^  Kilicet 
vicesimum  scptimum  diem  mensis  Junii,  anno 
quarto  decimo, feu pradicto,  ad  horam  septinuua 
ante  merid'  ejusd*  did,  apud  Justice-Uall  pr«d', 
in  parochia  et  warda  pr»d'  tenend',  coram 
prte&t'  Justic'  et  al'  sociis  suis,  ad  fociend' 
ulterius  prout  cur*  con'.  Ac  superinde  ad 
ibtam  eandem  general'  quarterial'  session'  p^ 
ds,  tent'  pro  civitat'  London  per  adjornamentf 
prcd'  apud  Ju»tice-Hall  pred',  in  paroch'  et 
warda  praed',  dicto  die  Veneris  viccsimo  sep» 
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The  Jfldge  ^M^  Mr.  Crook,  You  btve  heftrd 
jour  Indictinent,  what  say  yoti,  are  joo  Guilty, 
•r  Not  Otiilty  f 

J,  Crook.  I  desire  to  speak  a  few  words  in 
fcaniility  and  soberness,  m  regard  my  estate 
and  liberty  lies  at  stake,  and  am  like  to  be 
a  precedent  for  many  more ;  therefore  I  hope 
the  court  will  not  deny  me  the  right  and  benefit 
of  the  law,  as  being  an  Englishman  ;  I  have 

timo  die  Juan,  anno  quarto  decimo  supradicto, 

coram  prsfat'  Johanna  Frederick  Milite,  Ma- 

joie  civitat'  London,  Tboma  Adams  Mil'  ec 

fiaronet^  Ricardo  Chiverton  Armigero,  et  Tho* 

■la  Aleyn  Mil'  et  Baronet',  Aldermaonis  dictae 

cifitat',  ac  Willielmo  Wilde  Milite  et  Bar»> 

net*,  aao  Servten'  dictt  Domini  Regis  ad  legem, 

ae  Recordator'  ejosdem  civttat',  ac  al*  sociis 

suis  Jitstic' dicti  Domini  Regis  ad  pacem  iit 

civitat'  praed'  conserVand',  necnon  ad  divers' 

felon',  transgr^  et    al'  malefacta  infra   eand' 

civitat'  perpeirat',  aodiend'  at  terminand'  a»» 

sign',   in    aperta  generaP  qaarterial'  session' 

prcrd'i  pnefat'  Josticiar'  pacis  olt'  nominant" 

•aUiemea  major  pars  Justit'  pacis  ipsias  Do* 

mini  Regis   rofra  dictam   civitatem  London 

adUMic,   scilicet  dicto  vjcesimo  septimo  die 

Jonii,  anno  quarto  decimo  supradicto,  apnd 

tfictaoi  paroch'  sancti  Sepalchn,  in  warda  de 

Farringaon  eitra  London  praed*  prnscn'  exis- 

leiitf,  obtolerunt  (Anglicexlid  tender)  Johanni 

Crooke  oaper  de  London  Generoso,  Johanni 

Bdkon  Doper  de  London  Aorifabro,  et  Isaac 

Gray  nttper  de  London  Generoso,  et  eor*  cuili- 

bet  sepliratim  per  se  (ad  tunc  existen'  et  cuili- 

bet  eor'  eaisten'  nitra  setat'octudecim  annorum) 

jttraneat'  content'  in  qaodnm  acta  in  pariio- 

ttent'  Domini  Jacobi  nuper   Regis  Angliie, 

lent'  per  prorogationem  apud  Westm'  in  com' 

Middlesex,  quinto  die  Novembris*  anno  regni 

sut  AngtiM,  Franc',   et    Hibemi«  tertio,   et 

Seotiie  tricesimo  nono,  nuper  edit'  et  provis'  in 

his  Angltcanis  verbis  sequen',  viz.  I  do  truly 

and  sincerely  acknowledge,  pmfins,  testify,  and 

deokre,  in  my  conscience  before  God  and  the 

wofld,  that  our  sovereign  lord  king  Charles  the 

Second  is  lawful  and  rightful  king  of  this  realm, 

«nd  of  all  other  bis  majesty's  dominions  and 

countries ;  and  that  the  Pope  neither  of  him- 

4te)t)  nor  by  any  aatbority  of  the  church  or  see 

of  Rome,  or  by  any  other  means  with  any 

other,  hath  any  power  or  authority  to  depose 

the  king,  •r  to  dispose  of  any  of  his  majesty's 

kingdoms  or  dominionv,  or  to  authorise  an^ 

Ibreign  prince  to  invade  or  anoov  him,  or  his 

oouiitries,  or  to  discharge  any  of  eis  subjects  of 

their  allegiance  and  obedience  lo  his  nujesty, 

«r  to  give  licence  or  leave  M  any  of  them  to 

bear  aims,  raise  tumults,  or  to  ofier  any  vio- 

l«Me  or  httit  to  his  majesty's  ro]ral  penon, 

'•tile,  or  government,  or  to  any  of  lus  majesty's 

dominions.    Also  I  do  swear  iW^m  my  hesiit, 

that  notwltfaeunding  any  declaration,  or  sen- 

tenee  of  excommamcatioo,or  deprivation  made 

or  granted,  or  to  be  fflader  or  gnmt^  by  the 

•Pope  or  Ms  sucoMSors,  or  b^  any  authority 

denvedy  or  pretended  to  be  deiived  mm  him  or 


jsome  reason,  before  I  speak  any  thing  to  the 
Indictment,  to  demand  and  tell  you,  that  I  de* 
sire  to  know  mine  accusers ;  I  have  been  kept 
this  ux  weeks  in  prison,  and  know  not,  nor  have 
seen  the  faces  of  them.  * 

JuJge.  We  shall  aifoitl  you  the  right  t>f  tbfe 
law  as  an  Englishman,  Ood  fori>id  you  sboald 
be  denied  it ;  but  you  must  answer  first,  Guilty, 
or  Not  Guilty,  that  so  in  your  •trial  you  rasy 

his  see,  against  the  said  king,  his  beiu  of  sut:- 
oessors,  or  any  absolution  of  the  said  subjacis 
from  their  obedience,  I  will  bear  faith  and  tmto 
allegiance  to  his  majesty,  his  heirs  and  sue* 
cessors,  and  him  and  them  will  defend  to 
the  uttermost  of  my  pMrer,  against  all  con- 
spiracies and  attempts  whatsoever,  which  shall 
be  made  against  his  or  their  persons,  their 
crown  and  dignity,  by  reason  or  colour  of  any 
such  sentence  or  declaration,  or  otherwise^; 
and  will  d<f  my  best  endeavour  to  disclose  and 
make  known  unto  hb  majesty,  bb  heirs,  anti 
successors,  all  treasons  and  traiterous  conspira* 
cies  which  I  shall  know  and  hear*  of  to  be 
against  him,  or  anv  of  them.  And  I  do  further 
swear,  that  I  do  from  my  heart  abhor,  detest, 
an4  abjure^  as  impious  and  heretical,  this 
damnable  doctrine  and  position,  That  Priooei 
which  be  eicommunieated  or  deprived  by  the 
Pope,  may  be  deposed  or  murdered  by  tbeir  sub- 
jects, or  anjr  other  whatsoever.  And  I  do  be- 
lieve, and  in  my  conscience  am  resolved,  that 
neither  the  Pope  nor  any  person  whatsoever, 
hath  power  to  absolve  me  of  this  oath,  or  any 
part  thereof,  which  I  acknowledge  by  good 
and  foil  authority  to  be  lawfully  minisured 
unto  me,  and  do  renounce  all  pardons  and  dis- 
pensations to  the  contrary.  And  all  these 
things  1  do  plainly  and  sinoerely  acknowledge 
and  swear,  according  to  these  express  words  ij 
me  spoken,  and  according  to  the  plain  and 
common  sense  and  understanding  of  the  same 
words,  without  any  equivocation,  or  mental 
evasion,  or  secret  reservation  whatsoever.  And 
[  do  make  this  recognition  and  acknowledge- 
ment heartilv,  willinj{l;f  and  truly,  upon  the 
true  foith  of  a  Christian.  So  help  me  God. 
Ae  quod  prsftfat*  Justic'  pacis  ult*  ftbmtnat' 
ad  tunc,  scd'  dictQ  vicesimo  septimo  die  Junii, 
anno  quarto  decimo  supradicto  apud  parock' 
et  ward'  pnsd',  in  dicta  qaarterial'  sessbn'  psids 
pr«d',  ensdem  Joh'em  Crooke,  Joh'em  fiolton, 
et  Isaacum  Gray,  et  eor*  qoemhbet  separatim 
per  se  requisiver'  ad  jurameoS*  illud  super 
sacrosnncta  Dei  Evangel'  capiendo.  QucRlq; 
iidem  Joh'es  Crooke,  Job'es  Bolton,  et  Isaacus 
Gray,  iurament'  prsed',  sic  per  pnsd'  nomi* 
nant'  Justic'  pacis  ^nsdem  Joh'i  Crooke,  Job'i 
0olcoo,  et  Isaaco  Gray,  ut  pnsfortuf,  oblai^et 
requisit*,  ad  tunc  et  ibidem  obstinate  et  pet-^ 
tinaciter  capere  reeusaver',  et  quilibet  eor^  re- 
cusavit,  in  malum  exemplom  omnium  alior' 
dicti  Domini  Regis  nunc  ndel'  subdit'  et  in  con- 
temptf  dieti  Domini  Regis  nunc,  legumq;  soar', 
contra  formam  statnt'  prcd*,  ac  contra  pacem 
died  Domim  Argb  nmic^  coion'  et  di^nitatf 
suasy&c.  Wild* 
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-hsftt  %  fair  hiring  ao^  ^a^iof :  but  iff^ 
^  OR  M  TOO  do  (and  will  noi  answer  Gaiitjr 
or  Not  Guilty)  joa  will  run  ^ountif  ioto  a 
Premmmre^  and  tht o  500  lota  the  bentfit  of  tha 
law,,  and  aipoie  yoorself,  body  and  auate, 
to  graat  haaardt;  and  wbatavar  nolcooa  it 
afiared  to  youf  panoo  or  astata,  yoo  are  oat  of 
the  king's  pioleegoBy  and  loee  tbe  benefit  of 
the  law,  and  all  thk  by  yoor  not  aotweriog 
<»Qilty,or  Not  Gailty:  if  yoo  plead  Not  Gnilcy^ 
you  may  be  beard. 

J.  Ooeft.  It  ie  recorded  in  tba  Statotet  of 
tbeiS  £dw.  3  and  3,  and  43  Edw.  3  and  3, 
in  these  words,  *  No  man  is  to  be  taken,  or 
^  imprisoned,  or  be  pat  to  answer  without  pre- 
^  seounent  befive  justioei,  or  matter  of  record, 
'  or  by  due  processt  or  writ  original,  according 
'  to  the  old  law  of  cbe  land  ;  and  if  any  thin^ 

*  from  henceforth  be  done  to  tbe  contrary,  it 
•  *  shall  be  void  in  law,  and  Iwlden  lor  error  1' 

and  also  in  tbe  S3  of  Edw.  1,  S,  and  tbe  3  Car. 
1,  and  tbe  99  cap.  Mag.  Chart.  '  No  freeman 

*  shall  be  taken  and  imprisoned  but  by  the  law 

*  of  the  land  :'  these  words  ['  tbe  law  of  the 

*  land]*  are  esplained  by  the  statute  of  37  Edw. 
3,  8,  to  be  *  wiihoot  due  process  of  law  :'  and 
if  any  judgments  be  given  contrary  to  Meg. 
-Chart,  they  are  void,  85  Edw.  1,  g. 

Judge.  Mr.  Crook,  you  are  out  of  the  way, 
and  do  not  oudcrstand  the  law  ;  though  you 
^ore  tbe  Statute  Law  so  much,  yet  you  do  not 
aodersund  it. 

Cr.    I  would  have  you  tell  roe  tlie  right  way. 

Jwige.  Mr.  Crook,  bear  me.  You  most  say, 
Ouiity,  or  Not  Guilty ;  if  you '  plead  Not 
Otiiliy,  you  shall  be  heard,  and  know  how  far 
tbe  law  favours  yoo.  And  tbe  next  thing  is, 
these  is  no  circumstance  whatsoeTcr  that  is 
the  cause  of  yonr  imprisonment  ihat  yon  ques- 
tion, but  you  have,  as  a  subiect,  your  remedies, 
if  you  will  go  (his  way,  ana  wave  other  thiogs. 
And  answer  Guilty,  or  Not  Guilty ;  and  wbat 
the  law  affords  you,  yon  shall  have,  if  yon  do 
what  the  law  requirn  you,  or  else  you  wilt  lose 
tbe  benefit  of  the  law,  and  be  out  of  the  kingfs 
fratectien. 

Crook,  Observe  bow  the  judge  would  d«aw 
sne  into  a  snare,  viz.  by  first  pleading  Guilty, 
«r  Not  Guilty ;  and  wben  I  have  done  so,  be 
and  his  brethren  intend  suddeoly  to  put  me  (as 
an  ont-Jawed  person)  out  of  the  king's  protec- 
tion ;  and  bow  then  can  I  have  remedy  for  my 
false  impriaonmeot  ?  Therefore  first  clear  me, 
•r  condemn  me  for  my  false  impnsoament, 
while  I  am  in  a  capacity  to  have  the  benefit  of 
$hm  law,  and  not  to  oot>law  me  for  an  offence 
cmated  by  yonnelves ;  and  then  to  stop  my 
snontb^  you  tell  me,  that  if  I  have  been  wronged 
or  false  imprisoned,  I  may  have  my,  remedy* 
aikerwards ;  this  is  to  trtpnn  me,  and  contrary 
to  hotb  bur  aUd  justice,  etc. 

Jtulg^  You  must  ploai  Goildr,  or  Mot 
Guilty. 

Crook.  I  do  desire  in  humility  and  mctkaess 


*  See  something  like  thb  in  tbe  Caen  of  Bci 
9.  Bont,  A.s>.  1776,  jMtf. 


to  say,  I  sbnll  not,  I  dara  not  betray  the  boonty 
of  my  cause,  and  the  honest  ones  of  this  nation, 
whose  liberty  I  stand  for  as  well  as  my  own,  as 
I  have  cause  to  tliink  I  shall,  il  I  plead  to  the 
present  Indictment  before  I  see  tlie  faces  of 
my  accusers  ;  for  truly,  1  am  not  satisfied  in 
my  judgment  and  conscience  that  I  ought  to 

flead  to  a  created  ofiienoe  hj  you,  before  I  bo 
rat  acquitted  of  the  cause  of  my  being  brought 
prisoner  to  your  bar,  and  therefore  it  sticks 
with  me  to  wge  thi<  further,  vis.  That  I  may 
see  my  accusers.  (Interruption^ 

Ju4p.  Tbe  arramest  thief  may  say  be  is 
not  satisfied  in  hb  conscience^ 

Cfooib.  My  case  is  not  theirt,  yet  they  have 
their  accusers ;  and  may  not  I  call  for  mine  f 
And  therefore  call  for  them,  for  yuu  ongbt  to 
do  so,  as  Christ  said  to  the  woman,  (*  Woman, 
<  where  are  thine  accusers  ?')  so  you  ought  to 
say  10  me,  (*  Man,  where  are  thine  acpucrs  ?*) 

Judge,  Your  Indictmeut  is  vour  accuser, 
and  tl^  Grand  Jury  bath  f^und  yon  Gailty, 
because  you  did  not  swear ;  what  say  you,  w. 
Crook,  are  you  Guilty  or  Not  Guilty  r  If  von 
will  not  answer,  or  what  you  have  said  be  takea 
for  your  answer,  as  I  told  you  before,  von  foae 
tlie  benefit  of  the  law ;  and.  wbat  I  t«l  yon  is 
for  vour  good. 

Crook.  What  is  for  good  I  bopo  I  shall 
take  it  so.      ' 

jHdgc,  If  you  will  not  answer,  you  ran  yoor* 
seUf  into  a  Premunirs,  and  you  wiU  lose  the 
benefit  of  the  law,  and  of  the  king's  protection^ 
unless  you  plead  Guilty,  or  Not  Guilty. 

Crook.  I  stand  as  brought  forcibly  and  vio- 
lently hither,  neither  had  I  been  here  but  by  n 
violent  action,  and  that  you  sbonld  take  no 
notice  of  it,  seems  strange  to  me ;  and  not  only 
so,  but  that  you  should  liasten  me  ao  fast  mto 
a  course  that  I  should  not  be  able  a«»y  «*ays  to 
help  myself,  by  reason  of  your  ho  hasty  and  fiuc 
proceedings  against  me  to  put  me  out  of  tbe 
Ling'»  protection,  and  the  benefit  of  all  law ; 
was  ever  the  like  known  in  a  coors  of  justice  ! 

Judge.  Friend,  this  is  not  here  in  question, 
whether  you  are  unjustly  brought  here,  or  ndt: 
do  you  question  tMt  by  law,'  but  not  di«aUe 
vonnelf  to  take  advantage  by  the  law ;  if 
brought  by  a  wrong  hand,  you  have  a  pleo 
against  them,  but  you  must  first  answer  Gudty, 
or  Not  Guilty. 

Crook.  How  can  I  help  myself  wben  you 
have  outlawed  me?  Therefore  let  prodi^ 
mation  be  made  in  the  court,  tliat  I  was  brought 
by  force  hither,  and  let  me  sund  cleared  by 
proclamation,  as  you  ought  to  do  ;  for  yon  are 
*  discernere  per  leg^m,  ouid  sit  justum,'  and 
not  to  do  what  seems  good  in  vour  own  eyes^ 
[Here  I  was  interrupted  again,  bu^  might  have 
spoken  justice  Crook's  words  in  Hampden's 
Case,^'  who  said,  '  That  wo  who  are  jndgea 
speak  upon  our  oaths,  and  therefore  must  d^* 
liver  our  judgmeota  according  to  our  coi^ 
sciences;  and  the  fimlt  will  lie  upon  os  if  it  be 
■■  ■         ■  '     '\ 

*  See  Croke*e  ArnmentSi  §iUe,  vol,  3,  p. 
1127, 1J40. 
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iHcfd,  and  w«  dalifmr  it  for  law :'  mod  furtlier 
uadf  *  We  that  are  judges  mast^  not  give  our 
jud|pnfQU  aocordioc  to  policy,  or  nile»  of  state, 
sMir  oottireilienciei,  but  only  aeeording  to  law.' 
Thcsa  wece  his  wordti  which  I  might  have 
spoken,  but  was  interrupted.] 

Jadj^e.  What  tlioogh  no  man  tendered  the 
wttb  totiou  when- you  were  committed  (as  yon 
say),  it  beios  npw  tendered  to  you  f  Ffom  the 
«UDe  jTOo  rmsed  it,  beine  tendered  to  you  by 
,  a  lawful  authority,  you  renis^ngv  are  indieted  ; 
we  look  not  npon  what  you  are  here  for,  but 
here  finding  yoe,  we  tender  you  the  oatli,  and 
^u  refusing  it,  your  tmpnsoorotnt  ia  now 
jost  and  according  to  law. 

Crot^  How  came  I  here,  if  you  know  not  ? 
I  hava  cold  tou  it  it  by  force  and  violence, 
which  our  law  altogether  condemns ;  and 
therefore  I  not  being  tc^ly  before  you,  am 
not  before  yon;  for  what  is  not  legpdly  so,  is  not 
so;  and  I  not  beins  legally  brought  to  your  bar, 
yon  ought  not  to  tue  notice  of  my  bemg  here. 

Jui^e^  No,  no,  you  are  mistaken :  so  you 
flDay  sisy  of  all  the  people  ming  here,  they  not 
being  legally  here,  are  not  here.  I  tcU  you,  a 
nan  being  Drought  by  force  hither,  we  may 
tender  him  the  oatb,  and  if  he  take  it  not,  he 
in^  be  committed  to  prison  ;  authority  bath 
g^ven  us  the  power,  and  the  statute-law  hath 
given  us  authority  to  tender  the  oath  to  any 
person,  and  ao  have  we  tendered  it  you,  and 
lor  your  not  taking  of  it,  yoa  are  indicted  by 
the  Oraod  Jury:  answer 'the  accusation,  or 
confute  the  indictment,  you  must  do  thp  one 
or  the  other-;  answer  Guilty,  or  Not  Guilty. 

[J.  Cntak.  Here  I  was  interrupted,  hut 
might  have  said,  that  the  people  that  were 
spectator^  beholding  and  hearing  the  trials,  are 
-Bot  to  be  called  gasers,  as  the  judge  terms 
them,  hecanse  it  is  their  liberty  and  privilege 
as  thev  are  Englishmen,  and  the  law  ofEng- 
land  allows  the  same  ;  so  that  they  are  not  to 
he  termed  gaxers  upon  this  account,  but  are 
legally  in  that  place,  to  hear  trials  and  see 
justice  done,  and  might  have  spoken  (if  occa- 
sion had  been)  any  thing  in  the  prisoner's  dc' 
fence,  tending  to  clear  op  matter  in  difference, 
and  the  court  mint  hiiTa  heard  them  or  him, 
smd  this  as  a  stander-by  or  Amieus  Cari«,  so 
sailb  CokeJ 

Crook.  The  law  is  built  upon  right  reason,  or 
right  reason  is  the  law  :  aitd  whatever  it  con* 
trary  to  right  reason,  is  contrary  to  law,  the 
reason  of  the  Uw  being  the  law  itself.  I  am 
no  lawyer,  and  my  knowledge  of  it  is  but  little, 
Tet  I  have  had  a  love  to  it,  for  that  reason  I 
hava  found  in  it,  and  hare  spent  some  lei- 
auraable  boors  in  the  reading  thereof;  and  the 
law  is  that  which  I  honoor,  and  ia  good  in  its 
place ;  many  laws  being  in»t  and  good  (not  all) 
Dul  I  say  a  great  part  ot  it,  or  much  of  it.  and 
that  is  not  my  intention  in  the  least  to  dispa- 
rage or  derogate  from. 

Jkdge.  Mr.  Crook,  Yon  have  been  told  you 
imist  plead  Guilty,  or  Not  Guilty,  or  eUe  you 
will  mn  yourself  into  a  Premonire ;  be  not 
/our  ova  anaBy^iior  be  aot  bo  obstinates, 


I  Crook,  I  would  jAOt  stand  obstinately  before 
you,  neither  am  I  so ;  if  you  understand  it 
otherwise;  it  is  a  mistake  indeed. 

Judge,  WHI  yoa  speak  tu  the  Indictment  ? 
and  then  you  may  plead :  if  you  will  not  answer 
Guilty,  or  Not  Guilty,  we  will  record  it,  and 
Judgtiient  shall  go  against  you.^-Clerk,  enter 
"him. 

Recorder,  Mr.  Crook,  If  you  will  answer 
you  may  plead  for  yourself,  or  will  you  take 
the  oath  r  The  court  takes  no  notice  how  you 
came  hither  i  What  say  you,  will  vou. answer  ? 
For  a  man  may  he  brougntout  of  Sniitbfield  by 
head  and  sbouiderSi  and  the  oath  tendered  to 
him,  and  may  be  committed,  without  taking 
notice  how  he  came  here. 

Crook,  That  kind  of  proceeding  is  not  only 
unjust  but  unreasonable  also— (here  was  some 
interruption)  and  a|eainst  the  laws  aforesaidj 
which  say,  '  No  man  shall  be  taken,  or  im« 
'  prisoned,  but  by  warrant  or  due  process  of 
*  law ;'  so  that  this  speech  of  the  recorder's  fk* 
vuurs  more  of  passion  than  justice,  and  cruelty 
than  doe  obMrvaoce  of  law  :  for  every  forci- 
ble restraint  of  a  man's  lilierty  is  an  imprison* 
ment  in  law.  Desides,  this  kind,  of  practice,  to 
take  men  by  fdroe  and  imprison  them,  and  then 
ask  them  questions,  the  answering  of  which 
makes  them  guilty,  is  nut  only  unrighteous  in 
itself,  but  against  law,  and  makes  one  evil  nci 
the  ground  of  another,  and  one  inquiry  offered 
to  one  the  foundation  of  another ;  and  tliis 
is  my  case  this  day    ■        (Interruption.) 

Judge.  Mr.  Crook,  you  must  not  be  your 
own  judge,  we  are  your  judges ;  but  for  our 
parts  we  will  not  wrong  you:  will  yon  answer 
Guilty  or  not  Guilty  ?  if  not,  you  will  run 
yourself  into  a  premunire  unavoidable,  and 
then  you  know  what  I  told  you  would  follow ; 
for  we  take  .no  notice  how  you  cwne  hither, 
{lut  finding  you  licre  we  tender  yon  the  oath.    . 

Crook.  Then  it  seems  yon  make  tl)e  law  a 
trepan  to  ensnare  me,  or  as  a  nose  of  was,  or 
what  you  please :  Well !  I  shall  leave  my 
cause  with  the  Lord  God,  who  will  •  plead  for 
me  in  righteousness.  Bot  suppose  1  do  take  the 
oath  now  at  this  time,  you  may  call  me  ag^ia 
to  morrow  and  make  a  new  tender;  or  others 
may  call  me  before  them. 

jud^.  Yes,  if  there  be  new  .matter;  or  if 
there  tall  out  any  enieigent  occasion,  whereby 
you  inintsier  on  your  part  new  occasion  :  Mr. 
Crook,  will  yOtt  swear  r 

Crook,  if  I  do  take  it  to  day,  it  may  be  t^n* 
dred  me  again  to  morrow,  and  so  next  day,  od 
inJUUtum ;  wliereby  a  great  part  of  my  time 
may  be  spent  and  taken  up  in  taking  the  oath 
and  swearing. 

Ckitf  Judge,  Wheayou  have  once  sworn, 
you  may  not  be  put  upon  it  again,  except  yon 
minister  occasion  on  your  part. 

Crook,  Is  this  the  judgment  of  the  court, 
that  the  oath  once  taken  by  me  is  sufficient, 
and  ought  not  to  be  tendered  a  second  time, 
without  new  matter  ministered  on  my  pari  } 

Judge,  Ycsy  you  making  it  appear  yoa  hate 
odcetikc^ic. 
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Crook.  It  this  the  judpnent  of  the  whok 
Court  ?  for  I  wooid  not  do  any  thiitt  rashly. 

Judga.  YeSf  it  is  the  judgment  ot  the  Court, 
—To  which  they  all  standing  up  said.  Yes. 

.  Crook,  Then  it  seems  there  most  be  some 
new  occasioo  ministered  by  me  after  I  have  once 
taken  it,  or  it  ought  not  to  be  tenderered  to  me 
the  second  time? 

Judget.    Yes. 

Crook.  Then  by  the  judgment  of  this  Courts 
if  I  make  it  appear  that  I  have  taken  the  oath 
once  and  I  nave  ministered  no  new  naatter  on 
my  part,  whereby  I  can  be  justly  charged  with 
the  breach  of  it,  then  it  ought  not  to  be  ten* 
dered  me  ibe  second  time;  but  I  am  the  man 
that  have  taken  it  once  being  a  freeoum  of  the 
City  of  Londoo,  when  I  was  made  free,  witness 
the  Records  in  Guildhall,  wliicii  I  may  pro- 
duce, and  no  new  matter  appearing  to  you  on 
my  part,  if  there  do,  let  me  know  it ;  if  not, 
you  oogbt  not  by  your  own  judgment  to  ten- 
der me  it  the  second  time;  lor,  *  De  non  ap- 
parentibus  et  non  existentibus,  eadem  Ratio 
est'— Interrupted  by  the  shout  of  the  Court, 
when  these  last  words  might  have  been  spoken. 

Judge.  ,  Mr.  Crook,  you  are  mistaken,  you 
roust  not  think  to  surprize  the  court  with  cri- 
ticisms, nor  draw  false  conclusions  from  our 
judgmeiAs. 

Crook.  If  this  be  not  a  natural  conclusion 
from  the  Judgment  of  the  Court,  let  right  rea- 
son judge  ;  anid  if  you  recede  from  your  own 
judgments  in  the  same  breath  (as  it  were)  given 
even  now,  what  justice  can  I  expect  from  you  ? 
for,  if  you  will  not  be  just  to  yourselves  and  your 
own  judgments,  how  can  1  expect  you  should 
^  just  to  me  f 

Judge.  Mr.  Crook,  If  you  have  taken  it,  if 
there  be  a  new  emeivency,  ^ou  are  to  take  it 
a^n  ;  as^  instance,  the  kinj;  bath  been  out 
oi  England,  and  now  is  come  in  again ;  there 
be  many  have  taken  it  fO,  30,  ur  40  years 
since,  yet  this  new  emei^grncy  requires  it 
again;  and  although  you  bare  taken  it,  yet 
you  most  not  make  it  appear  before  you  an- 
swer Guilty,  or  Not  Oudty;  tlierefore  do  not 
wrong  yourself,  and  prejumce  yourself  and  fa- 
mily: do  yon  think  that  eVery  fellow  that 
comes  hither  shall  argot  as  you  do  ?  We  have 
BO  more  to  do  hot  to  koowof  ^rou  whether  you 
will  answer  Guilty  or  Not  Guilty  or  take  the 
Oath,  and  then  you  shall  be  freed  from  the  in* 
dictment;  ifyou  will  not  plead,  Clerk  record 
it ;  what  say  you  f  are  yoo  Guilty  or  not 
Giilty?  ^ 

Crook.  Will  you  not  stand  to  your  own  jadg- . 
^  ments  ^  Did  yon  not  say  even  now,  that  if  I 
bad  once  taken  the  oath,  it  ought  not  to  be 
tendered  to  me  the  second  time,  exeept  I  ad- 
ministered new  matter  on  my  part  that  I  have 
not  kept,  &c.  but  no  snch  matter  appearing, yoo 
ought  not  to  tender  it  to  me  the  second  tm»e 
by  your  own  confession,  much  less  to  indict  me 
Ibr  refusal. 

Judge,  If  you  will  not  plead,  we  will  record 
it,  and  judgment  shall  be  given  against  yoo; 
therefore  say,  Guilty  or  Not  Guutyi  or  ab^ 


we  will  rbcord  it.  {The  Clerk  begioDiag  tOTC- 
oord  it.1 

Crook.  Before  I  answer,  I  demand  a  copy 
of  my  Indictment ;  for  I  have  heard  it  affim* 
ed  bv  counsel  learned  in  the  law,  that  if  I 
plead  hefore  I  have  a  copy,  or  have  made  my 
exceptions,  my  exceptions  afterwards  againn 
the  Indictment  will  be  made  void :  Therefore 
I  desire  a  copy  of  the  Indictment. 

Judge.  He  that  said  so,  deserves  not  the 
name  of  a  Counsel:  for  the  law  is»  You  most 
first  answer,  and  then  yoo  shall  hava  a  copy. 
Will  yon  plead  Guilty  or  not  Guilty  ? 

Crook.  If  my  pleadine  Guilty,  or  Not  Guilty, 
will  not  deprive  me  of  toe  benefit  of  qnasliiag 
the  Indictment  for  insufficiency,  or  otiier  ex- 
ceptions that  I  may  make  against  it,  I  sliaU 
speak  to  it. 

Judge.  No,  it  will  not.  Will  you  answer 
Guilty  or  not  Guilty  ?  If  yon  plead  not,  the  in* 
dictment  will  be  found  against  you:  Will  yoo 
answer  ?  We  will  stay  no  longer. 

Crook.  I  am  upon  the  pomt :  Will  not  my 
pleading  deprive  me  of  the  bene6t  of  the  law  i 
for  I  am  tender  in  that  respect,  because  it  is 
not  my  own  case  ooly,  but  may  be  the  case  of 
thousands  more;  therefore  I  would  do  nothing 
that  might  prejudice  others  or  myself,  as  a 
Christian,  or  as  ai^  Englishman. 

Judge.  Understand  yourself,  bnt  we  will  not 
make  a  bargain  with  yoo,  said  another  Judge, 
you  shall  ha%'e  the  right  (tone  you  as  an  English* 
man,  the  way  is  to  answer.  Guilty,  or  Not 
Guilty:  Ifyou  plead,  and  find  the  mdictment 
not  good,  you  nmy  have  your  remedy;  answer. 
Guilty,  or  Not  Guilty. 

Crook,  As  to  the  indictment  it  is  very  large, 
and  seems  to  be  confused,  and  made  up  of  some 
thingp  true,  and  some  things  false  s  my  anbwer 
therefore  is,  what  is  troe  in  the  indictment  I  Witt 
not  deny,  because  I  make  conscience  of  wliat 
I  say,  and  therefore,  of  what  is  true,  I  confess 
myself  Guilty,  but  what  is  false  I  am  Not 
Guilty  of  chat. 

Juds*e.  That  is  not  sufficient:  either  an- 
swer Guilty,  or  Not  Guilty,  or  judgment  will' 
begiTen  against  you. 

Crook.  I  will  speak  the  truth  as  before  the 
Lord,  as  all  along  I  have  endeavoured  to  do,  I 
am  Not  Guilty  of  that  which  is  false  contained 
in  the  indictment,  which  is  the  substance 
thereof. 

Judge.  No  more  ado,  the  form  is  nothing, 
Guilty,  or  Not? 

Crook,  I  most  not  wronp  my  conscience,  I 
am  Not  Guilty  of  what  is  mlse,  as  I  said  be- 
fore, what  is  true  I  am  Guilty  of;  what  is  not 
true,  I  am  Not  Guilty  of  that,  which  is  the  sob» 
stance  thereof,  as  I  said  before. 

Ruorder.  It  is  enough,  and  shall  serve  omi. 
Enter  that,  Clerk. 

ieaac  Grey  being  called  to  the  Bar. 

Judge.  WiU  yon  taU  the  Oath  of  Alle- 
giance ?  ^  » 

Grey.  I  have  been  near  five  iVMht  in 
priiooi  I  deiiie  to  kooav  Ibr  wi^rt. 
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jM^e,  We  take  no  notice  of  your  iropriion- 
meoty  nor  bow  jou  came  here ;  will  jou  take 
Uiebath? 

Grey,  I  desire  to  jtnow  for  what  I  am  im- 
priaoncd,  and  than  I  am  ready  to  answer:  for 
no  man  (in  this  particohr)  bath  received  so 
much  wrong  as  myself,  having  received  a  wound 
whereby  I  w«s  in  jeopardy  of  my  life. 

Jtuige.  If  any  have  wronged  you,  take  yonr 
course  in  law.    Will  you  swear  ? 

Grey,  I  am  a  man  of  a  tender  conscience, 
and  do  desire  time  to  consider. 

Judge,  Take  him  away.  Which  was  ac- 
cordingly done. 

The  nest  day  haac  Grey  was  called  to  the 
Bar,  and  asked  by  the  Judge,  if  be  would  yet 
take  the  oath  ?  Jlrcorder  speaking  unto  him  on 
thu  wise;  Mr.  Grev,  vou  are  a  wise  understand- 
ing man,  and  a  scholar;  be  advised  what  yoo 
do,  and  do  not  ruin  yourself,  but  take  the  oath. 

Grey,  I  desire  tim6  to  consider,  and  to  do 
nothing  rashly. 

Then  in  the  afternoon  were  all  three  again 
called  to  the  bar,  and  the  indictment  read. 

Judge.  Mr.  Grev,  i^ill  you  take  the  oath? 
Crier,  bold  him  the  book. 

Grey.  I  desire  to  know  the  cause  of  my  first 
imprisonment,  and  to  discharge  me  of  the 
tame  before  I  give  mv  answer  to  the  oath;  for 
I.  do  not  know  myself  guilty  of  any  crime. 

Judge.  The  law  supposeth  you  to  be  disaf- 
fected to  the  present  government,  and  there- 
fore the  oath  19  tendered  to  you. 

Greu.  I  understand  that  the  fundamental 
law  ofEngland  alloweth  no  man  to  be  accused 
or  condemned  upon  supposition :  I  do  further 
affirm,  and  that  in  the  light  of  God,  that  I  am 
not  an  enemy  tn  the  king,  nor  to  any  man 
living  upon  the  face  of  the  earth. 

Judge.  Will  you  answer.  Guilty,  or  Not 
Guilty  ? 

Grey.  I  desire  time  to  consider  of  the 
troth  of  this  matter ;  the  indictment  beins 
large,  and  having  much  cootiiined  in  it  which 
indeed  I  do  not  well  understand. 

Judge.  Will  yon  yet  swear,  or  plead  to  the 
indictment  ? 

Grey.  I  have  told  yon,  and  that  for  con- 
•cience  sake,  I  dare  do  nothing  rashly. 

Judge.  What  do  yon  talk  to  us  of  consci- 
ence ?  Every  fellow  may  plead  conscience. 

Grey.  Do  «yoa  use  to  swear  such  as  make 
no  conscience  r 

Judge,  Guilty,  or  Not  Guilty?  When  you 
have  answered  to  this,  you  may  plead  whnt 
you  can  in  your  own  defence  ;  but  ^rst  answer 
Guilty,  or  Nofc  Guilty  :  The  rule  of  the  law  is, 
JOU  must  first  answer. 

Chey,  Would  you  have  men  swear  whether 
they  will  or  nay,'  especially  when  against  their 
consciences  ? 

Judfe.  We  have  consciences  as  well  as 
you:  if  there  be  any  thing  as  to  matter  of  con- 
•icience,  it  is  nothing  !  yon  must  plead  Guilty 
or  Not  Guiltyi  that  we  may^not  spend  time  any 
longer. 


Grey.  Truly,  I  desire  not  that  the  tim« 
should  be  taken  up  in  any  thing  that  may  not 
advantage  the  good  of  the  people ;  therefore 
before  I  plead,  eive  me  a  copy  of  the  Indict* 
ment  and  then  I  shall  plead. 

Judge,    Sirrah,  Guilty,  or  Not  Guilty  f 

Grey.  I  desire  first  V^  be  heaird  as  a 
Christian,  and  then  as  an  Englishman. 

Judge.  Do  not  I  tell  you  sirrab,  if  you  will 
plead  Not  Guilty,  you  shall  be  heard ;  but  if 
you  will  not,  you^  will  run  yourself  into  a  Pre- 
mnnire  ? 

Grey.  I  appeal  then  to  God  Almighty,  for 
I  shall  not  wrong  my  conscience. 

Judge,  It  is  no  matter  of  conscience: 
Guilty,  or  Not  Guilty  ? 

Grey.    Not  Guilty. 

John  Bolton  having  made  the  same  ohjeo* 
tions,  was  at  last  obliged  to  plead  Not  Guilty. 

The  Seventh  Day  qf  the  Week  called  Saturday. 

Silence  being  made,  Isaac  Grey,  John 
Bolton,  and  myself  were  brought  to  the  Bar. 

The  Clerk  of  the  Sessions  read  something 
concerning  the  Jur^,  which  was  empanelled  on 
purpose  (as  was  said)  the  Jury  being  discharged 
who  were  eye-witnesses  of  what  passed  between 
us  and  the  court :  And  thisjury  being  divers  of 
them  soldiers,  some  of  whom  did  by  violence 
and  force  pull  and*  hale  friends  out  of  their 
meetings,  and  some  of  us  ont  of  our  houses ; 
and  these  were  of  the  Jury  by  whom  we  were 
to  be  tried.  The  Clerk  readiug  the  indict- 
ment (as  I  remember.) 

J.  Crook,  I  desire  to  be  heard  a  few  words^ 
which  are  these.  That  we  may  have  liberty  till 
the  neit  quarter^essions  to  trat'erse  the  in* 
dictment,  it  being  long,  and  in  Latin,  and  liko 
to  be  a  precedent;  and  I  hope  I  need  not 
press  it|  because  I  understood  that  you  promi- 
sed, (and  especially  the  recorder,  who  answered 
(whf n  it  was  desired)  '  you  shall')  that  we 
should  have  counsel  also,  the  which  we  cannot 
be  expected  to  Bave  had  the  benefit  of,  as  yet, 
the  time  being  so  short,  and  we  kept  prisoners 
that  we  could  not  go  forth  to  advise  with 
counsel,  neither  could  v^e  tell  how  to  get  them 
to  us :  we  having  no  copy  of  the  indictment 
before  this  morning,  and  because  so  suddenly 
hurried  down  tu  the  sevens,  we  cannot  rea- 
sonably '  be  supposed  to  be  provided  (as  to 
matter  of  law)  to  make  our  de&nce. 

C.  Judge.  We  have  given  you  time  enough^ 
and  you  shall  have  no  more ;  for  we  will  try 
you  at  this  time ;  therefore  swear  the  jury. 

/.  Crook.  I  desire  we  may  have  justice, 
and  that  we  may  not  be  surprised  in  our  trial, 
but  that  we  may  have  time  till  the  next  quarter 
sessions,  our  indictment  being  in  Latin,  and  so 
large  as  it  is ;  and  this  is  but  that  which  is 
reasonable,  and  is  the  practice  of  other  courts ; 
for,  if  it  be  bet  an  action  above  40t.  it  is  noc 
ordinarily  ended  under  two  or  three  terms. 
And  in  the  quarter-sessions,  if  one  be  indicted 
for  a  trespass,  if  it  be  but  to  the  value  of  5f. 
he  shall  have  Uberty  to  enter  his  traverse,  and, 
u)fon  accurity  given  to  prosecute,  he  shall  have 
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liberty  ontiU  the  nest  tctsioiiSv  which  i*  tlie 
ordinary  pnutice  ;  which  lih^^  we  de»ire, 
Mid  we  hope  it  it  to  reatoiMible  it  will  not  be 
denied,  etpedtUy  upon  ihit  occetioD,  we  beiofs 
like  10  M  made  a  precedent ;  and  cooru  of 
jottice  have  ated  to  oe  etpecially  careful  in 
aaakin^ofprecedenb,  for  we  are  not  provided 
according  to  law  to  make  our  defeno^  at  this 
time,  and  therefore  if  we  he  pat  upon  it,  it  will 
be  a  iurprisal. 

Jtfdl^.  There  it  no  great  matter  of  law  in 
the  cate,  it  it  only  matter  off  fact,  whether  you 
have  refused  to  take  the  oaih  or  not ;  that  it 
the  point  in  ittue :  and  what  law  cau  arite 
here? 

Recwrder*  Mr.  Crook,  the  keeper  of  the 
prtton  wat  tpoken  to,  lo  tell  you  that  we  in- 
tended to  try  you  thit  day,  atid  therefore  or- 
dered him  that  counsel  might  come  to  you  if 
you  would,  nnd  also  tlwt  the  clerk  thould  ^iye 
you  a  copy  of  Your  indictment :  thit  it  fair, 
therefore  we  will  go  on  to  twenr  the  jury  ;  for 
the  matter  is  whether  you  refuse  the  dath  or 
not  ?  And  that  it  the  tingle  point,  and  there 
needt  neither  law  nor  counsel  inthecate; 
an4  therefore  we  eontidered  of  it  last  night, 
when  we  tent  vou  word  and  did  determine  to 
try  you,  and  therefore  it  it  in  vain  to  tay  any 
thing,  for  the  courtt  resolved  to  try  yon  now, 
therefore  twear  the  jury,  crier. 

J.  Crook.  I  hope  you'  will  not  turprize  us. 
Xbeo  the  other  pritonert  (who  alto  were  indicted 
eried  out  (having  tpoke  something  before).  Let 
«s  have  justice,  and  let  not  tl»e  jury  be  tworn 
till  we  be  firtt  heard ;  to  there  wat  a  great 
noise,  the  court  being  in  a  confution,  tome 
crying.  Take  them  away  ;  othert.  Stay,  let 
them  aione ;  others  taying,  Oo  on  to  swear  the 
jury,  which  tlie  Crier  in  thiit  uproar  and  con- 
fution, did  do  tomething,  at  if  he  had  done  it ; 
then  we  all  cried  out  for  juttice,  and  liberty 
till  the  neit  testiont;  the  court  being  in  a 
confution,  tome  crying  one  thing,  and  some 
another,  which  now  cannot  be  called  to  mind, 
by  reatott  of  the  great  dittraction  that  was  in 
the  coort,  neither  what  we  taid  to  them,  nor 
they  to  ut » the  noite  wat  to  great,  and  the 
commandt  of  the  court  t6  vanoot  to  tlie  oOkert, 
tome  commanding  them  to  take  ul  away, 
othert,  to  let  ut  alone,  othert  to  bring  ut 
nearer,  othert  cried,  put  them  into  the  Bail- 
dock,  othert,  to  pot  them  within  the  furtliett 
bar  where  the  felons  nted  to  ttand,  where  we 
were  forced  into  accordingly ;  and  in  thit  hurli- 
burly  aiid  confution  that  wat  among  tliem, 
some  men  were  twom  to  tettify  that  we  refuted 
to  take  the  oath,  which  we  never  positively  did ; 
other  olficert  of  the  court  whom  they  woold 
have  sworn,  refused  to  twear;  though  pretted 
to  it  by  th^  Chief  Jottice,  they  detired  to  be 
excused.  Then  tpake  one  of  ibe  pritonert 
egain  pretty  much,  but  could  hardly  be  under- 
ttood  by  reason  of  the  noite  in  the  court,  but 
the  people,  to  whom  he  tpake  with  a  loud 
▼oi^  by  way  df  exhortation,  might  hear  the 
•obttaoce  of  what  iie  taid,  which  cannot  now 
^ar^icuUrly  be  called  to  mind  i  bjat.  it  wat  to 


exprett  the  pretence  and  love  of  God  to  him- 
self, and  to  exhort  othert  to  mind  his  fear,  that 
they  alto  might  4>e  acquainted  with  God,  &c. 

Judge.  Stop  his  mouth,  Executicmer ;  which 
wat  accordingly  done. 

Priwurt.  Then  we  cried  out,  Will  you  not 
giv^  ut  leave  to  tpeak  for  ourtelves  \  Wc  ex- 
cept againtt  tome  of  the  ^  jury,  as  being  our 
enemiet,  and  some  of  theio  who  by  force  com- 
manded ut  to  be  pulled  out  of  our  meetings 
contrary  to  law,  and  carried  us  to  priaou  with- 
out warrant,  or  other  due  process  of  law  ;  and 
thallihete  be  our  judgct  ?  We  except  againtt 
thein. 

Judge.  It  it  too  late  now,  you  thould  have 
done  it  before  they  had  been  tworn  jury-men. 
Jury,  go  together ;  that  which  you  have  to  find, 
it,  whether  they  have  refused  to  take  the  oath 
or  no»  which  hath  been  twom  before  you  that 
they  did  refute.  You  need  not  go  from  the  bar; 
and  like  words  taid  the  recorder  and  othert, 
there  being  a  confusion  and  noite  in  the  Court, 
many  tpeaking  togtther. 

triaotm.  Then  we  cried  for  juttice,  and 
that  we  might  be  heard,  to  make  our  defence 
before  the  jury  gave  their  verdict :  but  the 
Judge  and  Keoorder  taid,  we  tlionld  not  he 
heard,  (making  good  by  their  practioc  what  the 
Chief  Judge  had  taid  the  day  before,  viz.  That 
if  we  had  liberty  to  tpeak,  we  would  make 
ourtelvei  fomoot  andthem  odioot) crying  again, 
Stop  their  moutht,  executioner;  which  wat 
done  accordingly  with  a  dirty  cloth,  and  also 
endeavoured  to  have  gegged  me  (J.  Xroek,) 
itrivin^  to  get  hold  of  my  tongue,  bavins  a  gag 
ready  in  hit  hand  for  tlwt  purpote,  and  so  we 
were  terved  teveral  timet;  then  I  calJedout 
with  a  loud  voice.  Will  you  condemn  ut  with- 
out hearing  ?  Thit  b  to  deal  worte  with  ut 
than  Pilau  did  with  Chritty'  who  though  ha 
condemned  him  without  a  caute,  yet  not  with- 
out hearing  him  apeak  for  himtelf;  hot  yon 
deoT  ut'both. 

Grey.  1  detire  to  know  whether  according 
to  law  and  the  practice  of  thit  Court,  mytclif^ 
and  my  fellow  pritonert,  may  have  liberty  to 
pot  in  bail  to  protecnte  our  traverse  at  the 
next  tettiont  ? 

povrr.    No,  we  will  try  you  preteotly. 

Judge.  Stop  their  mouths.  Executioner  t 
And  thit  wat  the  cry  of  many  upon  the  bench, 
they  lieing  ttiU  in  a  continued  confution,  tooin 
crying  to  the  jury,  Give  in  your  Verdict,  for  we 
will  out  hear  then ;  with  other  wonb  which 
could  not  he  heard  for  the  noi^,  the  Goart 
being  in  confusion. 

Crook.  You  might  at  well  have  cauted  ut 
to  have  been  murdered  before  we  came  hither, 
at  to  brtn^  ut  hither  under  pretence  to  try  ut, 
and  not  g;nre  ut  leave  to  make  our  ilefoace ; 
you  had  as  good  uke  awayoor  lives  at  the  bar, 
at  to  command  ut  thoft  to  be  abated,  «Dd  to 
have  our  mouths  stopt :  Wat  ever  the  like 
known  }  Let  the  righteoot  God  judge  between 
ut^  Will  you  hear  me  ?  You  have  often  pre- 
mited  that  yon  vroaM. 

Judge.    Hear  ae,  WfA  we  wiA  bear  yon  ) 
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'pressing  of  popish  recusanto :'  but  tbej  har« 

liberty,  and  we  are  destroyed,  what  in  yuu  Uct 

<Interrupted  by  tbe  Judges  and  disturbance 


thfin  be  began  to  speak,  and  some  otheri  of  the 
bench  interrupted  htniy  sometimes  they  speak- 
ing two  or  three  at  a  time,  and  a  noise  amongst 
the  ofiieers  of  the  Court ;  but  the  Judge  said, 
we  may  give  you  liberty  tilt  the  next  sessions, 
bac  we  may  chuse ;  and  therefore  we  will  try 
you  noi^. 

Crook,  I  bade  the  ptofle  take  notice  of 
tlieir  promise,  that  I  should  have  liberty  t» 
•peak,  saying,  See  now  you  be  as  good  as  your 
words. 

Judge.    The   law  of  England '  is  not  ouly 
just  but  merciful,  and  therefore  you  shall  not 
besurpriied,  but  shall  have   what  justice  the 
law  allows— —{Interruption.) 

Croffk.  I  remember  what  the  judge  said 
even  now,  that  the  law  of  England  was  a  mer- 
ciful law,  that  the  Court  had  said  before,  they 
might,  if  they  would,  give  us  liberty  till  the 
next  sessions,  but  they  would  not ;  and  the 
mxxim  of  the  law  al»o  is, '  Suminum  Jus  est 
'  summa  Injuria  ;*  therefore  I  hope  your  prac- 
tice will  make  it  good,  that  it  is  a  merciful  law, 
and  not  to  execute  *  Summum  Jus,  &c.'  upon 
me,  and  thereby  condemn  yoursehes  out  of 
your  own  mouths. 

Judge.    Jury,  give  in  your  Verdict. 

Crook,  Let  me  have  liberty  first  to  speak,  it 
is  but  few  words,  and  I  hope  I  shall  do  it 
with  what  brevity  and  pertinency  my  under- 
standing will  give  mc  leave,  and  the  occasion 
requires  ;  it  is  to  the  point  in  these  two  heads, 
▼iz.  matter  of  law  and  matter  of  conscience: 
to  matter  of  law  I  have  this  to  sa^,  6rst,  as  to 
the  statute  itself,  it  was  made  against  papists, 
occasioned  by  the  Gunpowder-Plot ;  and  is 
entituled,  *  For  the   better  discovery  and  sop- 


of  the  Court.)— As  to  conscience,  I  have  some* 
thing  to  say,  and  that  is,  it  is  a  tender  thiag, 
and  we  have  known  what  a  thing  it  is  to  offend 
it,  and  therefore  we  dare  not  break  Christ's 
commands,  who  hath  said,  *  Swear  not  at  all  ;* 
and  the  apostle  James  said,  ^  Above  aH  things,  my 

brethren,  swear  not (interrupted)  the  Court 

callti>g  again  to  the  executioner  to  stop  mj 
mouth,  which  be  did  accordingly  with  his  dirty 
cloth  as  aforesaid,  and  his  gag  in  his  hand. 

Judge,  Hear  the  Jury :  who  said  something 
to  him,  which  was  supposed  to  give  .in  the  Ver« 
diet  according  to  his  order,  fur  they  wera  fil 
for  his  purpose,  as  it  seems,  they  beginning  to 
lay  their  heads  together  before  he  had  spoke 
any  thing  to  them,  ouly  upon  his  words. 

Judge,  Crier,  make  kilence  in  the  Court ; 
then  the  Recorder  taking  a  paper  into  his 
band  read  to  thispurpose,  viz.  <  The  Jury  for 

<  the  king  do  find  that  John  Crook,  John 
'  Bolton,  and  Isaac  Grey  ere  Guiltv  of  re^ 

*  fusing  to  take  the  Oath  of  Allegiance,  for 
'  which  you  do  incur  a  Premunire,  which  is 

*  the  forfeiture  of  all  your  real  estates  during 
'  life,  and  your  persontil  estates  for  «ver,  and 
'  you  to  be  out  of  the  king's  protection,  and 

<  to  be  irt)  prisoned  during  big  pleasure ;  and  this 

*  Is  vour  Sentence.'        « 

Crook,  But  we  are  still  under  God's  pco* 
teciiou. 

Recorder,  Adjourn  the  Conft ;  which  was 
done  accordingly;  and  we  remanded  to  New* 
gate,  where  we  remain  prisoners. 


312.  The  Trial  of  Thomas  Tonge,  Gkorge  Phillips,  Francis 
Stubbs,  James  Hind,  John  Sellers,  and  Nath.  Gibbs,* 
at  the  Old  Bailey,  for  High  Trea3on  :  14  Charles  IL  a.  d. 
1662. 


jThE  Commission  of  Oyer  and  Terminer  be- 
ing read,  and  proclamation  made,  the  grand 
jury  were  sworu :   whose  names  are,  Arthur 

*  Kelyng*s  Report  of  this  Case  is  as  follows : 

**  Memorandum,  That  at  the  sessions  at 
Newgate,  Dec.  11,  U  Car.  2,  Tho.Tong,  Geo. 
Philips,  Francis  Stubbs  and  several  others, 
were  indicted  for  High  Treason,  for  compassing 
the  king's  death,  and  the  overt  acts  laid  in  the 
Indictment,  were  assembling  themselves  toge- 
ther,  and  consulting  aiid  agreeine  to  destroy 
ihe  king,  *  Ac  ad  easdera  proditiones  perim- 
*  plendas,'  the  consulting  to  seize  Whitehall, 
where  the  king  was  resident. 

*'  1.  And  in  this  case,  it  was  resolved  by  all 
the  judges,  that  the  meeting  together  of  jier- 
sons,  and  consulting  to  destroy  the  king,  was 
of  itself  an  overt  act  to  prove  tbe  compassing 
she  king's  death. 

"  3.  It  was  resolved  that  where  a  person 

VOL,  VI. 


Jourdan,   John   Freestone,*  Thomas  Fawsoo, 
Thomas  Coney,  George  Compere,  Isaac  Rut- 
ter,  Clkris.  Rjgby,    Rowland  Steed,   William 
' '  '■ '  '       ■      I,    ■    ■  I  ■-       I  ..I ,      ,       ,      . 

knowing  of  the  design  d«»es  meet  with  them, 
and  hear  them  discourse  of  their  traitorous  de- 
signs, and  say  or  act  nothing;  this  is  High 
Treason  in  that  par(y,  for  it  is  more  than  a  bare 
concealment,  which  is  Misprision,  because  it 
sheweth  his  liking  and  approving  of  their  de» 
sign ;  but  if  a  person  not  knovving  of  their  de- 
sign before,  come  into  their  company  and 
hear  their  discourses,  and  say  nothing,  and 
never  meet  with  them  again  at  titeir  cna- 
sultations,  that  concealment  is  only  M'»* 
prision  of  High  Treason.  But  if  he  after 
meet  with  them  again,  and  hear  their  cob« 
sultations,  and  then  conceal  it,  this  is  High 
Treason.  For  it  shewetb  a  liking,  and  an 
approvhig  of  their  dcsigiv ;  and  so  was  sir  Eve^ 
rord  Digby*s  Case,  who  In  th^  I^owder  Treason 
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Standeii,  John  Worth,  John  Rigbv,  Leonard 
Staples. 

met  wiib  the  Traitors,  ood  heard  their  design, 
but^upon  thfe  evidence  it  was  not  proved  t)mt 
he  said  any  thincr,  or  acted  aoj  things  and  he 
bad  Judgment  of  High  Treason. 

''3.  It  was  resolved  that  some  of  those  per- 
tops  who  are  equally  culpallc  with  the  rest, 
may  6e  made  u$e  ot  as  vritneb:»es  agaiost  their 
fellows,  and  they  are  lawful  accusers,  or  lawful 
witnesses  within  the  stat.  1  £d.  6,  1^,  5  aiid 
6  £d.  6,  c.  11,  and  1  Mar.  1,  and  accordingly,  at 
the  Trial  of  these  men,  smne  of  their  partners 
in  the  treason  were  made  use  of  against  the 
rest;  for  lawful  wituesKS  within  those  statutes 
a(%  such  as  the  law  alloweth  ;  and  the  law  al- 
loweth  every  one  to  be  a  witness  viho  is  not 
convicted,  or  made  infamous  by  some  crime. 
And  if  it  were  not  so,  all  I^reasons  would  be 
safe ;  and  it  would  be  impossible  for  one  who 
conspires  with  never  so  many  others  to  make  a 
discovery  to  any  purpose. 

**  Bat  the  I..  C.  Baron  Hale  said,  that  if 
•ne  of  these  culpable  persons  be  promised  bis 
pardon,  on  condiiion  to  give  evidence  aeainst 
the  rest,  that  disableth  him  to  be  a  witness 
against  tlie  others,  because  he  is  bribed  by 
saving  his  life  to  be  a  witness,  so  that  he  takes  a 
cKifercnce  wWptf  the  promise  of  pardon  is  to 
Mm  for  disclosing  the  Treason,  and  where  it  is 
lor  giving!  of  e»'idenee*  But  some  of  the  other 
Judges  did  not  think  the  promise  of  pardon,  if 
he  KAve  evidence,  did  disable  him,  but  they  all 
jidvised  that  no  such  promise  should  be  made, 
or  any  threaten tngs  used  to  them  in  case  they 
did  not  give  full  evidence. 

*'  4.  Although  the  Lord  Chief  Justice  Bridge- 
man,  and  'bme  others  of  the  Judges  were  of 
opinion  tha^.  those  words  of  two  witnesses  in 
case  of  Hi|^i)  Treason,  were  repealed  by  the 
stat.  1  and  2  Ph.  a^^d  M.  c.  10|  which  enacts 
that  »ll  triab  for  Treason  be  according  to  the 
course  of  the  common  law :  And  at  common 
law,  one  witness  is  sufficient  to  a  Jury,  thongh 
Co.  PJ.  Cor.  is  against  this  opinion,  yet  they 
all  aere^  (hat  if  that  law  for  two  witnesses  bie 
in  force,  yet  the  same  two  witnesses  who  are 
to  the  Indictment,  may  be  also  the  witnesses  at 
the  trial :  And  the  law  doth  not  require  two  to 
the  findidg  the  Indictment^  mid  two  others  at 
(he  trial. 

**  5.  They  ajl  agreed  that  if  a  conspirator  be 
examined  before  a  privy  counsellor  or  a  justice 
ot  pea^c,  and  o^on  his  examination  without 
torture  confess  rne  Treason  ;  if  after  at  his 
trial  he  deny  it,  and  two  witnesbe^  to  prove 
that  confession,  are  good  evidence  against  him 
that  made  that  confession,  at  his  examination 
nfuresaid  ;  and  in  that  ca&e  there  needs  no 
w  itncsses  to  prove  him  guilty  of  the  Treason  ; 
Ibr  that  confession  puts  it  out  of  the  statute 
which  requires  two  witnesses  to  prove  the  Trea- 
son, unle^  thi'  party  shall  iwithout  torture  con- 
fess the  same  ;  and  the  confcbsitui  there  spoken 
of,  is  not  meant  a  confts&iou  before  the  Jud^e* 
At  his  trial,  but  a  sonftssion  upon  hu  M^miua- 


And  several  Witnesses  being  called^  tbera 
appeared  William  Hill,  Edward  Riggs»  Tyler,' 

'  -     ■        — —  -     - 

tion  :  But  such  confession  so  proved  is  only 
evidence  against  the  party  himself  who  made 
the  confession,  but  cannot  be  made  use  of  as 
evidence  against  any  others  whom  on  his  ex* 
amination  he  confessed  to  be  in  the  Treason. 

"6.  They  all  agree  that  sach  a  confession 
upon  examination  before  a  privy  counsellor, 
though  he  be  not  a  justice  of  peace,  is  a  con* 
fession  within  the  meaning  of  the  statute;  and 
the  rather,  as  lord  Bridgeroan  said,  because  jos- 
tices  of  the  pcape  were  not  .enabled  to  take  eaa- 
mination  before  stat.  1  and  2  P.  and  M.  c.  IS." 

Lrrd  Hale  in  the  First  Part  of  bis  Pleas  of 
the  Crown  ch.  34,  reports  the  matter  thus  : 

"  Dec.  10, 1662.  T6nge,  Philips,  and  othem 
were  indicted  for  treason  for  compassing  the 
king's  death,  the  question  was,  whether  those, 
that  were  parties  in  the  compassing,  which 
were  not  yet  pardoned,  nor  indicted,  might  be 
produced  as  witnesses,  namely  Riggs  and  others; 
and  upon  conference  with  all  the  judges  these 
points  were  resolved. 

"  1.  That  the  narty  to  the  Treason,  that 
confessed  it,  may  oe  one  of  the  two  accusers 
or  witnesses  in  case  of  treason,  for  the  statute 
intended  two  such  witnesses,  that  were  allow- 
i|hle  witnesses  at  common  law,  and  so  may  a 
particept  eriminis  be  admitted  as  a  witness, 
and  was  admitted  to  give  evidence  to  the  jury  ; 
but  the  iury  may,  as  in  other  cases,  consider  of 
the  evidence  and  credit  of  the  witnesses,  but 
he  is  sufficient  to  satisfy  the  statute. 

y  2.  That  the  confessiop  before  one  of  the 
privy  council  or  a  justice  of  the  peace,  being 
voluntarily  made  without  torture,  is  si^cient 
as  to  the  mdictment  or  trial  to  satisfy  the  sta» 
tute,  and  it  is  not  necessary,  that  it  be  a  confes* 
sion  in  court ;  but  the  confession  is  sufficient,  if 
made  before  him  that  hath  power  to  take  an 
examination. 

.  "  3.  The  king  having  promised  a  pardon  to 
I^iggs*  >^  be  would  discover  the  plot,  he  per- 
formed that  part  by*  his  discovery ;  and  this 
was  held  by  all  no  impediment  to  his  testimo- 
ny, for  the  jiromiae  was  not  applied  to  witness- 
ing against  any  other ;  but  two  justices  [these* 
were  our  author  and  J.  Brown.J  held,  that  if 
the  king  promised  a  pardon  upon  condition 
that  he  would  witness  against  any  others,  and 
that  being  acknowledged  by  Biggs  when  he 
took  upon  him  to  give  evidence,  &c^that  will 
make  him  uncapable  to  give  evidence,  because 
he  swears  for  himself;  but  in  that  point  the 
greater  number  were  of  a  contrary  opinion,  ex 
Ubro  Bridgman  verbatim^  and  I  remember  th^ 
consultatiun  and  resolution  accordingly.*' 

.  Again,  in  the  same  workj  Part  S,  ch.  37,  he 
say:»,  '^  For  my  own  part  I  have  always  thought, 
tfiat  if  a  person  have  a  promise  of  a  pardon,  if 
he  uives  evidence  against  one  of  his  own  con- 
fetierates,  this  disables  his  testimony  if  it  be 
proved  upon  liim."   But  see  Layo's  Case;  a.  x>% 
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Godolphin,  Boafoj,  snd  Mreral  othtrs;  who 
bdiig  all  sworn,  were  directed  up  to  the  gnad 
Jurj.  After  tome  hours  exaiDiaation  of  the 
wttoessei,  aod  coosaltation,  the  Grand  Jorjr 
returned  the  indictment  BUla  Vtra. 

Clerk  of  the  Peace,  You  good  men^  aC  .the 
city  of  London,  summoned  to  appear  here  this 
dajH  to  inquire  between  our  sovereign  lord  the 
king,  ahd  the  prisonen  that  are  aod  shall  be  at 
the  bar,  answer  to  your  names,  iis  you  shall  be 
called,  every  one  at  tbeii^  first  call,  upou  pain 
and  peril  that  shall  fall  thereon.  Good  men  of 
the  ward  of,  &c. 

Serjeant  Glyone,  Serjeant  Mimiard,  his 
nuyesty's  seijeant  at  law :  sir  Jeofliry  Palmer, 
autorney-^neral ;  sirHeneage  Fioch,  his  ma- 
jesty's soucitor ;  Serjeant  Keying,  his  majesty's 
Serjeant;  sir  ^ward  Turner;  taking  their 
places  in  court. 

The  Prisoners  were  commanded  to  be  set  to 
the  bar. 

Clerk  qfthe  Peace,  Thomas  Tonge,  bold  up 
tl^y  hand ;  George  Phillips,  hold  up  thy  hand ; 
Francis  Stubbs,  hold  up  thy  hand ;  James  Hind, 
bold  up  thy  hand  ;  John  Sellers,  hold  up  thy 
band  ;and  Nathaniel  Gibbs,  hold  up  thy  hanJ. 

Which  they  severally  doing,  their  Indictment 
wills  read,  the  Substance  whereof  is  as  folio w- 
ef  b,  viz. 

'  Y6o  the  prisoners  that  were  last  called  to 
'  the   bar,  stand  indicted  in  London  by  the 

*  names  of  Thomas  Tonge  late  of  London  dis« 

*  tiller,  George  Phillips  late  of  London  yeoman, 

*  Francis  Stul>bs  late  of  London  cheesemonger, 

*  James  Hind  late  of  London  gunner,  John 
'  Sellers  late  of  London  compass-maker,  and 

*  Nathaniel  Gibbs  late  of  London  felt-maker ; 

*  fur  that  you  six,  together  with  divers  others 

*  particularly  in  the  Indictment  mentioned,  and 

<  others  not  yet   taken,  as  false  traitors  to 

*  the  illustrious,  serene,  and  most  excellent 
'  prince,  Charles  the  2nd,  by  the  grace  of  God, 

<  of  England^  Scntland,  France,  and  Ireland, 

*  king,  defender  of  the  faith,  he,  minding  and 

*  with  all  their  force  intending  the  peace  and 

*  tranquillity  of  this  kingdom  of  England  to 

*  disturb,  and  our  said  sovereign  lord  the  king  to 
'  death  and  final  destruction  to  bring,  and  put, 
'  the  31st  day  of  October  in  the  14th  year  of 

*  the  reign  of  our  said   sovereign  lord  king 

*  Charles  the  2nd,  traitorously  did  compass, 

*  imagine  and  intend  the  killmg  of  our  said 
'  sovereign  lord  the  king,  (nd  the  ancient  go- 

*  vernment  of  this  kingdom  of  England  to 
'  change ;'  [as  in  th^  Indictment  more  particur 
larlv  was  mentioned.] 

What  sayest  thou,  Thomas  Tonge,  *rt  thou 
guilty  of  this  High-Treason  in  manner  and 
form  as  thou  standest  indicted,  or  not  guilty  i 

Tonge,    Not  Guilty. 

Clerk,    How  wilt  thou  bo  tried  ? 

Tonge,    By  God  and  my  country. 
^  Clerk.    What  sayest  thou,  George  Pliillips, 
art  thou  guilty,  &c. 

Pkillipe,  1  am  Guilty  in  heariog  and  not 
discovering  of  it. 


Clerk.  An  thou  guilty  of  this  Iligh^Treason 
whereof  thr4  stantlest  indicted  ? 

PhilUpt,  s  I  am  Guilty,  but  not  in  manner 
and  form  as  I  stand  indicted ;  I  have  heard  the 
words  as  I  have  formerly  confessed  ,to  sir  Ri- 
chard Brown :  Not  Guilty,  as  to  the  manner 
and  form. 

Cierk,    How  wilt  thou  be  tried  ? 

Phiilips.    By  God  and  my  country. 

Clerk.  How  sayest  thou,  Francis  Stubbs,  art 
tbou  guilty,  &c. 

Stubbi,    Not  Guilty. 

Clerk.    How  wilt  thou  be  tried  ? 

Stubht,    By  God  and  my  country. 

Clerk,  What  sayest  thou,  James  Hind,  art 
thou  guilty,  &c. 

Hind  kneeling  down,  and  discovering  muck 
pcuittncy,  answered,  I  am  Guilty,  and  humbly 
oeg  mercy  of  his  majesty. 

Court.    Record  his  confession. 

C)crk,  How  sayest  thou,  John  Sellers ;  juti 
thou  guilty,  &c. 

SelUrt.    Not  Guilty. 

Clerk,    How  wilt  ihou  be  tried  ? 

SelUn,     Bj  God  and  the  country. ' 

Clerk,  How  sayest  thou^  Nathaniel  Gibbs ; 
art  thou  guilty,  &c. 

Gihbs.    Not  Guilty. 

Clerk,    How  wilt  thou  be  tried  ? 

Gibb$»    By  God  and  the  country. 

Court.    Carry  up  Hind  to  the  gaol. 

And  the  rest  standing  at  the  bar,  silence  was 
commanded. 

CUrk,  Thomas  Tonge,  George  Phillips, 
Francis  Stubbs,  John  filers,  and  Nathaniel 
Gibbs ;  you  the  prisoners  that  were  last  called 
to  the  bar,  those  men  that  you  shall  hear  called 
are  to  pass  upon  trial  for  your  several  lives  and 
deaths:  if  you  or  any  of  you  will  challenge 
them  or  any  of  them,  you  must  challenge  them 
vthcw  they  come  to  the  book  to  be  sworn,  be- 
fore they  be  sworn. 

Edmond  Butler. 

Tonge.  I  challenge  biro.  [But  afterwards 
admitted  him.] 

CUrk,  Edoiond  Butler,  Clement  Ptmge, 
George  Dixon,  Samuel  Paine,  John  Bagnai, 
John  Goumey,  William  Garler,  Ralph  Silver- 
ton,  William  Dudley,  Joseph  Drake,  John 
Peake,  and  Rol»ert  Morrice,  were  severolly 
sworn  in  this  manner:  Lay  your  hand  on  the 
book,  look  upon  the  prisoner ;  You  shall  well 
and  truly  try,  and  true  deliverance  make  be- 
tween our  sovereign  lord  tlie  king  and  the  pri- 
soners at  the  bar,  whom  you  shall  have  ia 
charge,  according  to  .yoor  evidence.  So  help 
you  God. 

Clerk.  Count  these,  crier,  Edmond  But- 
ler; CrUr,  One.  Clement  Penge,  two,  &c. 
Twelve  good  men  aod  true,  stand  together  and 
hear  your  evidence. 

Ckrk,  Crier,  make  proclamation. 
Crier,  O  Yes!  If  any  one  can  inform 
my  lords  the,  kiog's  justices,  the  king's  Ser- 
jeants, or  the  king's  attoriMey,  before  this  in^ 
quest  be  taken,  let  them  come  forth,  and  they 
thiol  be  heard  ;  fur  now  the  prisoners  stand  at 
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the  bar  upon  their  deliverance:  and  all  others 
that  are  bound  by  recognizance  to  give  evijience 
n^nvt  any  o(  the  prisoners  at  the  bar,  come 
forth  and  give  evidence,  or  eke  vou  forfeit  yoar 
recosni/Hiice.  And  all  manner  of  persons  that 
wens  {summoned  uj>on  the  jury,  and  have  not 
yet  been  &wom^  they  are  dischai^ed,  and  may 
depart  tiie  court.  ^ 

Clerk,  Tlio.  Tonpe,  hold  up  thy  hand; 
[and  so  to  the  rest  ot  them  at  the  bar.]  You 
of  the  jury,  look  upon  the  prisoners,  and 
liearkeu  to  their  cause;  you  shall  utiderstand 
that  they  stand  indicted  in  London  by  the 
names  of  Tho.  Tonge,  laie  of,  6ic.  [and  so  in 
the  IndicUneiit  aforeiuentioned]  who  together 
with  JaiiK^  Hind,  who  stands  convicted  by  his 
own  confession,  and  the  rest  also  aforemen- 
tiontrd :  [and  so  reads  the  indictment  again.] 
Upon  which  Indictment  they  have  been  ar- 
raig.  ed,  and  tLcreunto  Ijave  severally  pleaded, 
Not  Guilty ;  and  ior  tlicii*  trial  have  put  them- 
selves upon  God  and  the  country,  which  coun- 
try you  are  :  Vour  cliarge  is  to  enquire  whether 
they  be  guiilf  of  the  II 'gh  Treason  in  manner 
and  forru,  as  rhey  stand  iudlcted,  or  Not  Guilty; 
it'you  fiml  tlmt  they,  or  any'of  them  are  guilty, 
you  shall  inquire  what  goods  and  chattels,  lands 
and  tc:i(.n)enls,  tljey  or  any  o'  tliem  had  at  the 
time  of  coirimjtti'.i;  the  said  treasons,  or  s^t  any 
tinae  sillicnce ;  it'  you  find  that  they  are  n.)t 
puilfy,  \ou  shall  inquire  whether  tliey  or  any 
of  thein  divl  flee  for  it;  if  yuu  find  that  they 
fled  for  it,  )oa  shall  inquire  of  rheir  goods, 
chattels,  &c.  as  if  you  had  found  them  guilty ; 
if  you  find  that  they  were  not  guilty,  nor  that 
they  did  iVee,  say  so,  and  no  more,  and  hear 
your  evidence. 

Sir  Edward  Turner.  May  it  please  your  lor<l- 
sbip%  and  you  gentlemen  that  are  sworn  of  this 
jury,  the  five  prisoners  at  the  bar,  by  the  name 
of  T.  Tonge,  G.  Plnllips,  F.Stabbs,  J.  Sellers, 
nnd  N.Gibhs,  do  stand  indicted,  for  that  they 
as  taUe  triiltors,  together  nith  several  other 
persons  mentioned  in  the  Indictment,  the  31st 
of  October  last,  did,  in  the  parish  of  St. 
Alichaers  in  the  ward  of  Cornhill,  London, 
assemble  and  meet  together,  consult,  contrive, 
nnd  design  to  levy  war  against  tl»e  king,  to 
subvert  and  change  the  government  as  it  is 
now  established,  to  depose  and  kill  the  king : 
nnd  in  order  to  effect  this,  they  did  hkewise 
then  and  there  agree  and  design  to  seize  and 
takp  in  their  hands  the  king's  royal  palace  call- 
ed Whitehall,  where  the  king  resides.  For  tl^ 
they  have  been  indicted,  arraigned,  and  all 
cheae  £ve  have  severally  pteacied  not  t^uilty : 
if  we  prove  them  guilty,  you  must  find  them  so. 

Serjeant  Maymurd.  Gentlemen  of  the  jury, 
Tou  have  heard  the  Indictment  read,  you  l«ve 
heard  the  substance  of  it  opened,  it  is  short 
in  words,  but  of  as  hi^h  consequence  as  any 
thing  can  be.  I  shall  open  the  particulars  of 
that  Eviilence,  that  we  conceive  will  be  made 
good  by  Vie  oaths  uf  \Vitnc8»es  to  be  produced 
to  you.  Vnu  see  here  what  the  Indictment  is : 
I  stiall  tQVBit  upon  these  particulars,  which  I 
•kidlopen  and  m^l|^  good  to  you :  &ntf  what 


was  their  design :  next,  what  was  their  meant 
of  accomplishment,  what  encoumgements  tbejf 
used  one  to  another,  and  what  colours  they 
put  upon  this  wicked  action.  For  the  first, 
gentlemen,  I  shall  begin  at  the  highest,  higher 
no  man  can  go  in  this  world,  that  is,  to  deugo 
and  compass,  to  ^x>ntrive  to  put  the  king 
himself  to  death,  to  seize  his  person ;  some  of 
them  called  it  securing,  you  know  the  £nghsh  - 
of  that,  a  king  secnied.  We  will  go  farther, 
fur  we  shall  prove  to  you  tlie  person  that  witb 
bis  own  wiciced  hand  undertook  the  slaughter 
and  murder  of  the  king  :  he  did  contrive  how 
he  might  do  it,  sometimes  when  the  king  wu 
performing  an  ofiice  of  piety  to  visit  his  mother, 
other  times  when  be  should  recreate  himself 
by  hunting :  higher  than  this  the^  could  not 
go,  and  this  they  coloured  over  with  religion. 
This  merciful-king  that  had  pardoned  his  people 
beyond  their  own  desires,  and  contented  to 
do  it;  this  king  they  would  murder.  Had 
there  been  no  more,  it  had  been  exceeding 
heinous;  bnt  they  went  further,  their  malice 
rested  not  upon  his  person,  but  the  family, 
the  noble  and  excelknit  duke  of  York  it  designed 
to  be  secured  likewise,  and  used  like  his 
brotlM;r:  not  tliey  only,  they  went  furth«T, 
the  whole  nobiliiy  was  in  design  ;  not  gen- 
tlemen, that  every  one  of  these  before  you  U)e<( 
tliese  expression.-,  but  they  and  their  comphces, 
some  one  and  some  another  expression :  but 
nil  joined  in  this,  to  destroy  the  king  and  his 
family,  root  and  branch,  that  was  their  ex- 
pression. King,  his  family,  nobility,  nay,  go 
down  to  the  gentry,  and  it  ceased  not  there, 
they  go  to  the  clergy,  as  one  of  the  |.  risoners  at 
the  bar  (as  you  will  hear)  did,  express' himself, 
I  think  it  was  Stubbs,  Tliat  there  should  he 
never  a  lawn  sleeve,  never  a  sursingler  should 
have  a  hole  to  hide  his  head  in> 

Stubbt.    I  never  opeued  my  mouth  to  thaC 
purpose. 

Sery  Mtiynard.  That'will  be  left  to'prbof: 
I  undertake  not  of  myself  to  prove  this,  but  to 
open  it,  let  the  witnesses  speak.  In  discourse 
some  went  further  than  that,  whosoever  would 
not  join  with  them  in  their  design  (it  was  one 
Strange)  was  an  enemy ;  and  thereupon  one 
Cole,  who  is  gone,  deserted  thcni,  though  h^. 
was  contented  to  have  the  king  murdered,  the 
nation  ruined,  ypt  would  not  agree  iU  that 
principle.  To  accomplish  this,  we  shall* prove 
to  you  they  did  treat  of  levying  a  war,  that 
among  themselves  it  was  given  out  tliat  arms 
were  provided,  some  delivered  ;  and  their  de« 
sitsns  to  raise  money,  seizing  all  the  Treasory  at 
White- hall,  Worcester-house,  and  the  Cham- 
ber of  London ;  to  seize  the  person  of  the  noble 
duke  of  Albemarle,  and  all  about  him,  and 
quarter  to  be  given  to  none;  that  was  their 
expression.  Thev  did  give  out  among  them- 
selves (for  a  while  there  was  some  difference 
amoog  these  foxes,  whose  tails  were  tied  toge- 
gether,  and  had  fire  in  them),  and  Tong&told  - 
them,  as  we  shall  prove,  that  all  parties  were 
now  ag4*eed  and  would  join ;  they  had  framed 
dedantions  to  jastify  their  prooecdu^^y  framed 


/ 


tsuj 


STATE  TRIALS,  14  Craalbs  II.  \G62.^fi}r  High  Treascm. 


[2S4 


psperi  to  raise  a  mutiny  among  the  mariners, 
wmd  encoiiraged  them  to  join  with  th«m, 
this  will  be  proved.  For  their  meant,  Phillips 
at  the  bar  undeitakes  to  procure  the  Word 
that  the  guard  in  the  city  had,  so  to  betray 
them.  There  was  a  desi^  made  for  seizing  the 
Tower,  qeverai  men  appomted  for  that  purpose, 
ihey  and  their  complices  were  to  come  there 
witii  papers  in  their  hands,  as  if  they  were 
mariners  and  had  accounts  to  'make  up,  these 
were  to  go  up  to  those  that  sat  there  to  finish 
accounts.  To  encourage  themselves,  they 
gnye  out  that  they  had  dealt  with  the  soldiers  at 
Windsor,  and  secured  that  castle ;  if  this  he 
proved  to  you,  there  can  nothing  be  higher. 
There  wa»this  one  pretence,  it  was  given  out, 
iKod  perchunce  the  rumours  of  the  city  are  come 
to  your  ears,  that  they  had  designed  a  day  for 
the  execution  of  this  mischief;  several  days 
were  appointed,  one  on  the  I/>rd-Mayor*s 
day,  another  on  Alliiallows  eve.  They  gave 
out  by  a  feigned  letter,  that  there  would  be  a 
massacre  by  the  French  and  Papists,  of  the 
Protestants  ;  this  was  to  raise  a  fear  and  dis- 
content amon^  the  nation  to  induce  them  to 
join  when  this  design  should  be  attemptedl 
Gentlemen  of  the  jury,  had  they  gone  on  iu  this 
wicked  purpose,  havtug  possesMd  th^  people 
with  these  fears,  who  could  have  told  how  to 
behave  himself?  And  it  seems  strange  and 
wonderful,  especially  looking  upon  the  persons, 
men  of  little  consideration,  despicable  men, 
and  who  live  under  the  mercies  of  so  good  a 
suveretgo,  that  they  should  take  such  a  design 
in  their  hearts,  and  unilertake  the  performance. 
Though  the  spear  hath  not  entered  into  the 
sides  of  our  sovereign,  yet  it  must  needs  crown 
his  head  with  abundance  of  thorns^  that  such 
people  should  k^t  so  desperately  wicked.  But 
we  shall  call  our  witnesses,  and  wlien  you  have 
heard  tliis  proved,  we  cannot  be  so  undiarita- 
ble  to  think  you  shall  need  any  further  aggra- 
vation, or  doubt  of  your  giving  a  verdict  against 
such  miscreants  as  these  arc. 

Aitontfy-Generalj  (bir  Jeoffrey  Palmer). 
These  few  prisoners  at  the  bar  were  not  all  who 
were  in  this  contrivance,  though  we  have  not 
all  their  names;  but  in  the  Evidence  you  will 
hear,  there  was  a  council  of  forty,  and  then  of 
fiix,  but  none  discovered.  These  six  acted  and 
infuseii  into  these  and  divers  others  what  they 
intended,  and  then  broke  up,  and  gave  out  all 
^%sts  ready,  aitd  would  be  done  on  such  ft  day. 
We  shall  not  trouble  the  Jury  with  giving  evi- 
<lence  particularly  against  these  men,  they  are 
joined  and  knit  together  m  one  cause.  But 
hear  the  evidence. 

Williofn  Hiil,  Edaard  Riggs,  and  one  Bradley 

were  sworn. 

Counsel,  Mr.  Hill,  speak  your  knowledge 
in  this  business,  to  my  Lords  nod  the  Jury. 

IlilL  May  it  plense  yoOr  lordships,  about 
the  middle  l>f  October,  la^t,  I  met  John' Baker, 
one  tliat  is  now- indicted,  he  was  a  captain  fur- 
mrrly  called ;  1  met  him  in  Chenpside :  he 
iD4eting  me  (after  a  salutation)  invites  me  to 


drink  with  him ;  I  went  into  a  house  with^him. 
When  1  was  with  hini,  he  begun  (o  ask  me 
what  news  there  was  in  the  country ;  I  tolcf 
him  I  had  a  little  to  Inform  him.  He  told  me, 
if  I  would  stay  a  while  he  woufd  tell  me  some. 
I  asked  him  of  what  nature  ?  Says  he.  Not 
long  ago  the  king  went  a  hunting,  sent  some 
stags  te<  sir  John  Robinson,  now  the  lord 
mayor,  and  went  but  with  a  small  guard,  and 
I  could  have  been  one  of  the  twenty  that 
would  have  slain  that  outlandish  dog.  Thin 
said  I,  Mr.  Baker,  that's  nothing  to  me;  but 
what  other  news  have  yon  ?  Says  he,  I  knuW 
thou  art  right,  and  I  know  your  father ;  there 
is  something  on  foot  in  the  city,  and  if  you 
will  meet  to  morrow,  I  will  bring  some  persons 
to  you  that  will  give  you  information.  Sir, 
said  I,  (understanding  it  of  dangerous  conse- 
quence^  and  willing  to  get  it  out,)  I  will  meet  * 
you :  and  we  agreed  to  meet  the  next  morn- 
ing. That  morning  three  persons  came  early 
to  my  quarters,  Hill  the  cluth-drawer,  Mr. 
Bradley,  and  this  Mr.  Riggs;  he  appointed  ^ 
them  to  meet  him  there,  but  failing  himself^ 
they  being  strangers  said  nothing  to  me  then, 
And  so  I  departed,  and  left  them  a  drinking. 
The  morrow  after,  he  liimself  came  to  my 
lodgings,  fetches  me  out  of  my  bed,  and  tells 
me  he  had  appointed  some  persotis  on  the  Ex- 
change to  give  me  an  account.  I  went  with 
him  thither,  and  there  we  met  with  some  per- 
sons that  were  his  acquaintance;  and  from 
thence  we  went  to  the  Ship  in  Leadenhall 
street ;  and  among  us  was  Hind,  tliat  confessed 
himself  guilty :  and  there  the  business  was 
fully  discoursed  of,  what  their  intention  was, 
that  all  interests  were  agreed,  Fifth  Monarchy  > 
Men,  Anabaptists,  Independents,  and  Fighting 
Quakers;  and  the  congregational  chorchea 
were  consenting,  and  were  resolved  to  endea- 
vour their  deliverance  froti  adversaries  at  ' 
Whitehall:  many  passages  more.  On  the 
morrow  after,  we  met  agaiii,  and  there  met 
with  us  Hind,  and  Brown,  and  Baker.  Thero 
we  were  acquainted  of  their  magazines  and 
arms  provided,  and  about  their  correspondence 
in  the  several  counties,  that  Uiey  were  sure  of 
Windsor  Castle,  that  the  head  gunifer  and  Ser- 
jeant there  were  privy.  We  had  information 
concerning  this  Tonge,  as  an  active  person  in 
this  de«i^n ;  I  studied  to  know  this  Tonge,  and 
I  was  brought  to  him  at  his  house ;  and  there 
I  met  one  Ward,  Stubbs,  and  Hind,  and  some 
others,  and  there  we  had  discourse  concerning 
the  business.  Tonge  told  us  something  of  the 
bu^iness  of  Windsor  Castle,  and  proposed 
something  in  referencie  to  the  taking  the  Tower, 
what  arms'  aad  men  they  had  for  this  design. 
We  met  roan  V  times 'at  the  Ship,  that  Gibbs 
we  met  at  Bridewell-dock,  and  there  was 
Stubbs  and  one  Beazley  with  me;  there  we 
waited  for  a  brother  of  this  Gibbs,  to  give  us 
intelligence  when  the  day  of  the  ituorrection 
'Would  be :  we  waited  not  long,  but  in  •  rams 
his  brother,  and  two  persons  more,  on^  Th<^ 
mas,  a  bridler  or  bit-maker  in  Shoe-lane,  and 
another,  persop  in  a  handsome   gorfo  orum 
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along  with  him.  iiis  brother  wms  somewhat 
shy  (hecaitte  I  was  a  stranger)  to  speak  an  j 
thing,  but  calls  for  this  Gibbs  and  Stubbs,  and 
had  some  private  discourse  with  tbeniy  and 
awaj  departed:  After  they  were  gone,  we 
desired  to  know  tlie  intelligence ;  they  told  us 
that  the  Council  of  Six  was  broken  up,  all  bu- 
siness was  settled,  Ludlow  was  commander  in 
chief,  and  AUhallowft-eve  was  the  time,  ^hat 
hone  and  arms  were  provided.  For  Phillips ; 
thai  day  that  the  meetings  were  intercepted; 
that  the  Trained  bands  did  surprize  them,  that 
day  this  gentleman  and  I  (pomting  to  Rig^) 
came  to  the  main-guard  at  the  Exchange; 
where  serjeant  Phillips  was  with  a  buff  coat 
and  abalbert;  and  this  gentleman  (meaning 
Riggs)  saluted  him,  and  thanked  him  for  his 
service  in  sending  down  notice  to  the  meetiiu 
to  be  gone,  for  he  was  coming  with  tlie  Trained 
bunds  to  surprize  them.  He  asked  him,  what 
was  (he  occasion  of  the  bustle :  says  he,  they 
say- 

ChkJ  Jmtke.  (Sir  Robert  Forster.)  Who  is 
that  he  } 

mU.  That  Phillips  saiB,  <  They  say  they 
were  up  in  the  West ;  and  if  they  were  not,  I 
tvould  they  were,  and  here  too,  K>r  a  few  would 
do  the  work.'  Upon  the  Monday  after,  we 
met  him  near  the  Exchange;  and  so  likewise 
Riggs  thanked  him  for  his  service,  and  then  he 
(PhUIips)  promised  his  further  service  when  the 
time  of  the  insurrection  would  be. — ^^or  Sel- 
lers, I  was  by  iJ^reement  to  have  thirty  arms 
dehvered  roe,  and  I  was  very  pressing  to  have 
the  arms  out  of  the  magaziue.  Sellers  met 
with  this  gentleman  (Riggs,)  and  he  urging  Sel- 
lers about  the  arms  Sellers  told  him  that  they 
were  all  delivered  out  the  night  before,  about 
5  or  600 ;  and  that  forty  of  their  friends  went 
away  without  arms,  but  that  within  two  or 
three  days  there  Would  be  more  laid  in. 

Solicit or-General,  (Sir  Heneage  Finch,) 
BIr.  Hill,  I  will  ask  yeu  one  question  (with  my 
Lords  favour) ;  ai  you  have  given  a  general 
account,  I  wiU  keep  yoa  to  one  particular  per- 
son, Tooge :  Did  Tonge,  in  any  discourse  with 
you,  tell  yon  of  one  Strange  ibaK  was  gone  into 
the  country. 

Hill,  Ope  night  he  told  us  he  had  spoke 
with  Strange  s  that  he  was  gone  into  the  coun- 
try, and  would  come  back  to  morrow,  and  tbfli 
we  should  have  more  intelligence. 

Sol.  Gen,  What  coocemtng  the  Tpwer  and 
Windsor  Castle  ? 

HilL  He  talked  of  the  good  service  that  he 
had  done  k^  being  at  Windsor  Castle,  with  the 
sergeant  and  gonner,  for  ths  securing  of  that 
Castle ;  that  near  five  hundred  of  their  friends 
were  in  and  about  Windsor,  ready  to  assist  for 
surprisiag  that  Castle,. 
.  GoiM*^  Who  told  yoit  ibis} 

HilK  Tonge  toM  me  fttimself,  that  he  was  ia- 
ettvmental  in  it. 

ISol.  Gen,  Did  he  teil  you  any  thing  of  the 
XjQwer  ? 

miL  Only  he  uiA,  it  was  fit  some  care 
should  be  takeato  iiirjp^iu  tboTo  wer  at  the  time. 


Sol,  Gen.    Any  thiag  of  Alhallow»-Eve?    . 

Hill.  He  did  not  fix  the  very  i^istaeii 
time,  bot  said,  he  look'd  for  intelligence  from 
Strange. 

Att.  Gen,  What  day  of  the  month  was  that  ? 

HilL    I  cannot. remember  the  very  day. 

SerJ.  MaynariL  What  did  he  say  concem^ 
ing  declarations  ? 

Hill.  The  declaration  was  read,  Stubhi 
acquainted  us,  against  Popery,  and  Monopo- 
lies, for  liberty  ofconscieoce,  and  a  free  Cooa* 
modwealth. 

Sol.  Gen.  Anything  of  the  Popish  mae> 
sacre? 

HilL  Yes,  I  had  this  paper  of  them,  a  copy 
of  a  letter. 

C.  Justice,  How  many  copies  of  that  letter 
were  to  be  dispersed  in  the  city  ? 

HilL  About  frve  thousand. 

Att.  Gen.  These  things  i\ere  to  be  disper* 
sed,  to  possess  the  people  that  the  papists  about 
that  time  wuuld  massacre  the  proiestants,  that 
so  they  might  draw  all  against  that  party  to 
join  with  them  :  a  brave  colour,  when  in  truth 
therewas  no  such  thing,  but  only  to  carry  on 
their  design  of  killing  the  king,  and  altering  the 
government. 

The  Letter  was  read  by  the  Clerk^  and  ful* 
lows,  in  his  verbis. 

'  Sir ;  Out  of  the  respect  which  I  bear  to 
you  in  particular,  and  to  the  Protestant  party 
jn  general,  I  ^ive  you  notice  of  this  passage ; 
Alx>ut  a  fortnight  since,  a  woman,  which  you 
must  be  ignorant  where,  who  had  it  from  a 
correspondent  of  the  papists,  that  they  inteiiU 
to  make  use  of  their  army  (which  all  the  world 
sees  they  have  provided),  against  Al hallows- 
Eve' next;  it  was  thought  good  therefore,  in 
as  prudent  way  as  may  be,  to  give  notice  to 
our  friends  in  remote  parts,  that  they  may  do 
what  piety  to  God,  loyalty  to  their  prince; 
love  to  their  country,  and  self  preservation 
should  direct  them.    Sir,  I  call  the  eternal 
God  to  witness,  that  this  is  not  to  trepan,  to 
put  a  trick  upon  you,  but  a  sober  truth  ;  and 
also  commanicated  to  a  justice  of  the  peace, 
and  by  him  to  the  uhvy*council:  And  what 
the  issue  of  it  is,  I  nave  not  heard;  I  hope 
yott  will  inquire  and  tell  us.' 
<  From  Yexford  in  Suffolk  Octob.  31. 1662.' 
Seij.  KuUng,    Do  you  (Mr.  Hill)  remem- 
ber any  discourse  of  the  way 'of  taking  White- 
hall ?    Name  who  were  there,  and  wl^  spoke. 
HilL    There  was  Hind  and  one  captain 
Browne,  a  shoe  maker  in  the  Straodi  knd  some 
other  persons.  : 
Counsel.  WasStubbs  there. 
Hill.    Not  at  this  discourse:  but  vre-talked 
of  taking  Whitehall  at  Stubbs's  hou8e4when)a 
sea  captain  was  there,  that  waa  to  go  to  Su- 
rinam, andStubbs  invited  him  to  stay  at  home 
to  assist  them  ;  who  was  to  come  duwn  with  a 
party  by  Charing-Cross,  and  another  party   to 
come  up  bv  the  Cock^Pit;  and  to  kill  my  lord 
Dake  of  Albermarle^  and  to  slay  sir  Ud.  Browne, 
in  the  city,  aad  the  party  ia  the  city  to  keep  a 


STATE  TRIAI5,  UChailxsII.  l662.-rfi>r  Higk  Trcaim. 


937] 

dnim   be^og,  Stc.     Ant)   Tonfa  said.  That 
tbeir  DHUat^Te  miutbe  takecpdono  thr  BJ- 
chaid  Browne  and  the  train  bandi,  or  else  tbe; 
tboakl  nc*er  be  able  to  stand. 
CiMntti.  What  coDceming  the  Prirj-garden 

Hill.  Thqr  dbcouried  coDccming  the  get- 
tii^  doirn  tbe  dcrar  aoil  the  wall,  and  to  gf^ 
the  loaoer  to  Wbiteliall, 

Countcl.  What  was  Stubbs's  opinion  at  that 
commueicBtion  t 

BiU.  ills  -as  at  Blackfriem,  tbe  last  Toev 
Anj  night  bcrore  they  neie  taken,  this  Scubbi, 
TbomnsandGibb*. 

Court,  Which  Gibbi? 

Hill.  This  bJack  Gibbs  at  the  Bar :  Tbej 
diMMnrwd  that  the;  would  be  Bare  to  ninke  >in 
end  of  Kings,  Princes  and  Dakes,  thai  they 
might  have  a  Frea  Staie,  and  be  trouliled  no 
more  with  any  euch  kind  of  persons,  oeitiier  the 
Lami'Sipeves  oor  Sut&tnglcn, 

Cwmttl,  Do  yon  renreraber  chat  Stubbs 
proposed  any  other  *ay  to  Whitehall  ? 

kill.  No,  Sir. 

Scij.  Maynard.  Did  they  say  nhat  nomber 
was  provided,  10,  or  30,000  f 

HUU  Stubbt  Buured  m,   ihal  thi 
great  partj  in   EaX-SmitblicId   right  far   the 
irork,  and  had  ibeir  arm). 

CoHiiti.  Whatenoloymenthad  Sellen'aboat 
dcliveHng  the  Arms  ) 

Hill.  He  said,  the  Ami  vere  delivered 
Cnttcfaed friers,  about  €00;,  and   ibat   40^  of 
ilieic  friencU  went  •way  Inst  night  Sbr  lack  of 
Afms ;  that  within   two  or   ihree  days  there 
woold  be  more. 

Cmnm/.  Did  he  name  a  MneBzine  i 

Silt,  Yes,  the  Mngnzine  in  Crutchedfrian. 

Conmel.  Did  you  know  any  thing  touching 
the  discovery  of  tbe  Word,  and  by  unom  f 

&ll.  NoSiri  but   I  understood  that  Tonge 
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le  qoarter  a 


CouHttl.  What  was  propounded,  if  they  had 
taken  tbe  king,  "hat  wonld  they  do  f 

Hill.  He   sbflutd  have  the  ' 
Ludlow  was  to  have. 

Cmrt.  Who  inid  that  f 

Hill.  Stabbg,  and  Gibbs,  and  Tonge. 

Couniel.  That's  three  of  the  Prisooen  at  tbe 
BoT;  Lord  have  mercy  upon  at ! 

CoKrf.  Were  you  not  acquainted  of  a  CoiiD- 
caofSixi 

HUl.  Yes,  they  nanied  tcreial  at  a  ventore, 
bat  they  believed  some  of  them  were  of  tbe 
MI :  That  they  met  not  twice  in  a  place,  lome- 
timei  here,  and  some  titnes  in  another  {jace. 

Couniel.  Who  did  ihey  name  P 

Hill.  Colonel  Dan>trs,  Phillip*,  Nye. the 
Bliniiter,  Lockyer,  and  oncCtJe  of  Southamp- 
ton, that  tbeie  five  trere  part  of  the  «ii. 

Cmttuel,  Whnt  discourse   touching  the  dis- 
.    tance  of  place  where  they  engaged  any  i 

Sill.  Forty  miles  about  tbe  town. 

Cofitel.  Did  Tonge  tell  you  that  Strattge 
IimI  lodg'd  any  horse  * 


Hill.  Hesajdihebad  tdienoutlbehorseibat 
were  pitmdedforatiine:but  Gihbs«ndStabba 
;  Blackfhers  assnred  us  of  tbe  hone  coming 
itn  ^e  town  tl^e  night  before. 

Ceutuel  Did  Tonge  tell  you  of  any  Back, 
Breasts,  JHunderbnues  f 

SiU.  Not  he, tin  It  wastalkedof  that  nijht 
at  the  piackfcian. 

CsttiMt/.  What,  did  you  hear  concerning 
tending  into  Jlonetsbire,  to  spread  rutoourt 
there  f 

miL  That  they  had  (bar  hundred  of  their 
friindi  there,  that  d>ey  '•tore  sura  of,  and  s«Tt- 
ral  cases  of  pistols  wer«  sent  dovrn  by-  the  car* 

Court.  Wlib^idthbtP 

Hill.  I  kno^'oot  what  particular  parsoa, 
but  at  that  meeb^^Md  ib  that  company.  ' 

Cmmtel.  \Vfao'wB<i  .Resent  P 

Hill.  GibfasniAJ  ^»)>bs. 

Caututl.  Niat-iMii^Tttti  WasTonee  or 
Philhps  there  P  -' 

HiU.  No,  Sir;  ■■■■■'' 'T- 

Caunul.  Did  ye^lhlhr  of  any  other  eoiin-' 
trj-,  either  in  Ren^  «>Won:esterBb)ra,  or  Der- 
by, or  LeicestefsSiref  '■ 

Hill.  Tonge  mftrrn^  lis  of  (he  failhfatne» 
of  Col^Eeodricb   in.'itent,  to  bring  him  soma 

Court.  If  the'^Wbmefi  wiH  ask  tnu  any 
quGSlioDS,  they  n\if. 

Selleri.  FriwiiftiBlptftal  are  here  preaeut,  I 
did  ever  aUtioi  sucTi^  action.  Ask  him  whe- 
ther he  did'hcar^.lteak  those  words,  that  I 
should  say,  '  Trab^ere  was  arms  delivered 
■  oat,  and  that  fodAjICnt  away  lacking,  and  in 
'  one  or  two  daj4*Wfiit would  be  more  :*'which 
words  r  never  did  ^^SSk  in  my  life,  or  any  wclf 
thing,  only  what  p  Ittfii^  from  Wapsliot,  as 
Wapshot  declared,  to' my^  Lord  Mayor  he  cold 
me,  to  whom  I  '-^ffHA.'-'  It  is  true,  meeting 
with  that  Wapshot^'.Mys  be.  '  We  bear  tber* 
will  be  a  rising,  aiiS'.tlld^  are  tome  Arms  de- 
livered out.'  Said  k'T' would  advise  yon  [• 
have  a  care  ofsaeba^sbess. 

Sir  Orlando  BriSg^H.  I  wmU  not  inter- 
rupt you,  you  will  be  ^mitted  to  make  your 
defence  afterwanl!)^  'but  if  yon  will,  ask  him 
any  question.  ""■' 

Selleri.     My   lord',   I'lhaU    '     -■- 

Wapihot  told  —  •^-'  " 

Anther  told  i 
of  these  thinj 
n  house  wbei 


letbcrgwi 


What  ntv;s 
there  would 
delivered.  I 
believe  it,  bt 
row.  I  did  ( 
Ii  the  story  t 
and  tberem 
kno'w  of  the 
any  such  thii 
CotnmJ. 


delivered,  Iwt 
"le  certainty 
lould  go  to 
I  bid  him 
ning  along, 
asked  me, 
I  wis  tdM 
«ttn4  Ver# 
f.Idonot 
nly  to-mor^ 
and  BskhU 
Wit  thei*7 
i  ■»  thai  I 
:  I  Idlyo^ 

what  occa' 
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HUL  Upon  occasion  of  Riggs's  asking  bim 
for  SO  arms  for  nie»  (this  upon  the  Exchange) 
Sellers  took  him  a  little  aside,  and  told  biro, 
thejr  were  all  delivered  oat,  that  40  went  away 
^  Jacking,  ftbat  more  would  be  there  within  S  or 
3  dajs. 

Seilert,  That  which  I  said  tb  Riggs,  was  the 
message  I  received  from  Wapabot;  lMit,tbat  I 
enquired,  an^i  4here  was  no  arms  there;  so 
that  it  was  but  a  fallacy :  for  I  advised  him 
not '  to  meddle  with  any  such  thing.  Mr. 
HiU  never  saw  ray  face,  till  I  was  apprehended 
upon  the  Exchange  and  brought  oefore  sit 
luchard  Browne. 

HiU.  I  saw  him  npon  the  Exchange  with 
this  man,  (Riffis.) 

Cautuel,    Did  he  say  that  any  anns  were 
delivered  before,  and  wliat  number. 
HUL    About  5  or  600. 
Sclien.    He  never  beard  me  speak  a  word. 
Caunul.    IIow  long  before  be  was  appre- 
kended? 

HiU.  Never  but  that  time  with  R*ggs  upon 
the  Exchange,  about  9  days  before  liis  appre- 
hension ;  and  he  confessed  upon  his  examina- 
tion. That  he  did  see  pne  with  Riggs. 

Cin^rf.  Have  you,  or  any  other  the  prison- 
ers, any  questions  more  f 

Selien,  I  have  more:  Whether  he  will 
positively  affirm  that  he  ipflike  with  me  upon 
the  Exchange? 

HUL    No.    Sir,  you  aoiwered  the  question 
to  Riggs. 
CaunteL    You  heard  the  answer  ? 
HiU.    Yes,  sir. 

StUert.    May  be  at  the  second  hand. 
CoufueL    Did   yon   hear  the  prisoner  an- 
awer  it,  or  had  you  it  at  the  second  hand? 

HUL    I  heard  it  from  Sellers  himself,  an- 
swering Riggs. 
Sfllers.    Did  you  hear  me  ? 
HUl.    Yes,  to  Mr.  R^. 
SoL  Gen.    He  swears  it,  and  yoi  wonder 
at  it,  and  so  we  do  all. 
StlUrt,    Who  was  there  then  ? 
HiU.    It  was  upon  the  Exchange,  when  al- 
most full. 
Sellers.    What  day  of  the  month  ? 
HUL    I  cannot  remember  the  day. 
SeUeri.    I  do  declare  before  this  honourable 
bench,  gentlemen  of  the  Jury,  and  this  great 
auditory.  That  1  nei'er  saw  this  man's  face  till 
I  was  apprehended.    That  which  I  lold  Mr. 
Riggs,  was  what  I  heard  Wapshot  say.    I  never 
till  then  saw  this  man's  face,  nor  exchanged 
one  word  with  him ;  whereas  he  says,  he  heard 
me.    I  do  not  believe  Mr.  Riggs  saw  bim  near 
me,  when  I  gave  him  the  answer. 

HiU.  Seeing  he  doth  .invalidate  my  testi- 
Olony,  Mr.  Adjutant  Carent  took  him  upon 
the  Exchange,  I  shewed  hitn  tjie  person;  and 
therefore  certainly  I  must  see  him  before. 

SeUer$.  It  was  not  he,  but  the  other  in  the 
white  doaths,  that  came  and  took  me^  that 
knew  me. 

CourL  Will  any  of  the  rest  ask  .him  any 
questioa? 


SeUers,  Here  is  that  that  I  am  accused  of. 
That  I  delivered  arms,  which  is  altogpther 
false:  my  Lord  Mayor  can  bear  witness, "Wap- 
shot  confessed  he  told  me  «ucb  a  thing.  I  did 
ever  ahbor  any  such  thing ;  « I  was  alwoys 
serviceable  to  his  mHJesty  upon  all  occasions, 
and  all  times :  my  neighbours  can  witness  my 
civil  conversation. 

dmri.  Have  you  any  thing  more  to  ^sk 
him? 

Sellers.  I  would  fain  know  whether  the 
bencli  and  Jury  are  satisfied  with  this  evi- 
dence. 

Court.  That  you  will  hear  anon:  What 
else  ^ill  you  ask  him  ? 

Siubbs.  That  he  accuses  me,  you  hnve  nil 
heard  :  I  do  in  the  presence  of  God,  and  thi^ 
honourable  bench,  and  the  Jury,  deny  it ;  for  it 
is  very  fal»e,  and  believe  none  mill' verity  the 
sanie  upon  oath. 

Court.    Have  von  any  question  ? 

Gibhi.  We  all  stand  in  the  presence  of 
God ;  and  I  am  very  conscientious  ol  what  I . 
say  and  do :  I  must  give  account  of  all  things 
before  the  Lord.  This  gentleman,  Mr.  Hill, 
has  a&serted  concerning  me,  That  I  should  de- 
liver divers  cases  of  pifttols,  as  knowing  the  de- 
livery of  them :  if  Mr.  Hill,  who  stands  Uke- 
wise  in  the  presence  of  God,  can  produce  any 
man  to  prove,*  that  I  delivered  to  any  man  any 
pistols,  or  tbiat  any  were  sadelivered  by  my 
order,  or  that  I  conveyed  or  sent  them  away 
into  the  country;  do  this  in  the  sight  of  the 
the  Lord  and  his  own  conscience,  I  expect  not 
mercy.  But  I  would  have  liim  speak  no  more 
of  me,  but  what  he  knows  of  me,  or  by  me ; 
whether  he  knows  I  ever  received  any  pistols, 
or  delivered  any  i^  any  time,  for  such  an  end  ' 
as  he  is  pleased  to  speak:  which  my  soul 
abhors,  and  God  can  witness. 

Stubbe,  This  ,Mr.  Hill  was  the  roan  that 
mentioned  this,  and  that  he  had  4  horses  and 
arms  hjaiself,  and  bad  SOO/.  in  order  to  it.  I 
was  never  any  plotter,  nor  contrived  any  thing, 
but  am  as  innocent  as  the  child  unborn ;  but 
being  by  an  accident  at  Tonge's  house,  strong- 
waier-man :  Ask  the  other  witnesses,  whetlier 
he  speaks  truth. 

Sir  O.  Bridgman.  I  would  have  put  you  ill 
a  right  way :  You  shall  be  all  heard  at  large, 
when  you  make  your  Defence,  ^ut  will  you 
ask  him  any  questions? 

Ci6^.  1  propoundecl  one ;  I  desire  an  an- 
swer :  Whether  I  received  or  delivered  any 
pistoU  to  such  a  use  ? 

HilL  I  did  not  say  he  did :  but  at  that 
meeting  at  Bladk- Friars  it  was  discoursed 
among  them.  That  several  arms  were  sent  to 
Dorsetshire,  to  several  friends  there ;  and  he 
was  there  then  :  I  believe  he  cannot  deny  it. 

Stubbs,  There  was  arms  spoken  of;  but 
that  man  (Mr.  Hiil)  spoke  of  them,  and  upon 
this  consideration,  Tnat  there  were  arms  de- 
livered to  every  hall,  ammunition  and  powder. 
Riges  knows  he  spoke  it  at  that  time. 

HilL  Sir,  that  was  spoken  after  the  ques- 
tion was  put,  What  wits  the  occasion  of  send^ 
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ing  the  powder  and  ammaoitlou  to  the  halls? 
T^ese  arms  were  spoken  of  in  reference  co  the 
design.  I  do  acknowledge  I  told  tt^ein  1  had 
some  arms  myself  ^  and  said,  I  had  '200/.  for* 
carrjrinfT  it  on.  And  I  know  the  grounds  of  my 
speaking;  and  so  do  some  of  this  honourable 
bench. 

Stubbt,  Hill  advised y  That  they  fall  upon 
sir  Richard  Browne  as  an  enemy  to  all  honest 
men.  * 

Gibbs,  This  Hill  says  that  I  should  say 
these  things ;  there  were  more  there^  and  had 
ears  as  well  as  he,  lee  them  speak. 

Hill,  'J'hf  re  was  Riggs,  Stuhbs,  myself,  and 
I  know  not  the  other  uHmes- 

Gibbg.  This  Hid  and  Mr.  Riggs,  whose  face 
1  never  saw,  came  to  my  neighbour's  house, 
where  I  was  alone,  found  me  plotting  with  no 
man. 

Hill,  We  were  brought  into  his  company 
by  one  Beaziey :  He  had  been  at  Tower  Hill, 
about  V  or  3  o'clock,  to  give  some  intelligence 
to  some  persons  there  about  the  design.  Riggs 
and  I  took  a  coach,  and  went  after  him ;  and 
Stubbs  told  us  we  might  meet  him  at  a  baker's 
bouse  near  tlie  Tower.  We  found  Beaziey, 
and  he  said  he  coidd  not  signify  any  thing  to 
us,  but  would  c»rry  us  to  Black-Friars»  to  one 
Cibbs :  And  there  he  brought  us  to  this  very 
man.  First  enquiring  at  a  house  for  him, 
Beaziey  was  told  he  was  at  a  tavern  at 
Bridewell'Siairs :  Wo  went  there,  and  found 
him.  He  tol<i  us  he  could  tell  us  little  himself, 
till  his  brother  came  ;  and  accordinf^Iy  he  pre- 
sently a^er  came.  That  was  the  occasion  that 
I  came  into  his  company. 

Gibbs,  He  says  that  I  spoke  of  pistols  deli- 
▼ered,  and. a  number;  but  how  many  he 
knows  not:  And  that  I  should  talk  of  the 
death  of  the  kinf;,  which  is  as  false  as  God  is 
true.  Again,  I  knew  not  of  his  coming,  never 
appointed  liim,  never  was  privy  to  any  such 
plot;  I  abhor  it  in  my  soul.  I  never  engaged 
iQ  any  such  design  with  any  man  at  any 
time 

Court.  You  do  yourself  much  wrong,  and 
take  away  that  time  which  you  may  happily 
spend  better. 

Stubbs,  I  desire  to  know  of  Mr.  Hill,  who 
was  present  at  that  meeting,  that  I  should  say, 
The  king  should  have  such  quarter  as  Ludlow. 

Hill,  It  was  spoken  at  that  meeting  at 
Black-Friars :  After  his  brother  and  the  other 
persons  were  gone,  it  was  there  spoken.  That 
the  council  was  broke  up,  and  all  ready;  All- 
ballows-Eve  the  time,  and  then  the  same 
quarter  to  be  given  as  Ludlow  should  have,  if 
taken. 

Stubbt,  You  do  not  answer  the  question : 
Who  was  there  besides  yourself  ? 

HilL  There  was  Kiggs,  and  that  Gibbs 
diere. 

Stubbs,    You  have  only  bis  evidence. 

ToM/^e.  Who  v»Ns  in  company  when  I  talked 
of  300  men  at  Windsor?  ' 

Hill.  It  was  at  your  own  house;  and  iher« 
was  Ward,  Stubbs^  Biggs,  Hind  and  mywif.  . 

VOL.  VI,  » 


Phillipt,  Whether  did  he  ever  see  my  face 
at  any  meeting  ? 

Hill,  I  never  saw  you  before  that  time  in 
Cornhill. 

Phillips,  Upon  what  account  did  I  speak  to 
Riggs  then  ? 

Hill.  When  you  came  oflT  the  Exchange,  you 
told  him  you  could  not  stay,  your  captain  was 
coming,    liiggs  thanked  you  for  your  tavour,  xi\^ 
sending  word  to  the  meeting  to  be  gone  to  a' 
certam  quaker. 

Phillips.  I  never  sent  to  any  quaker  to 
that  purpose.  I  did  not  see  this  man  upon  the 
Sabbath-day :  But  Uig^s  came  down  to  me,  and 
thought  I  had  sent  notice  to  Anchor-alley;  but 
I  did  noL 

Stllers.  He  affirmed  that  there  was  several 
meetings  of  forty,  and  then  of  six  :  ask' Mr.  Hill 
whether  1  was  in  either  of  those  numbers  at 
any  time. 

Counsel,  He  did  not  charge  you  with  any 
such,  thing,  of  being  in  that  number :  He  asks 
a  question  about  things  not  laid  to  liis  charge. 
Let  Mr.  Riggs  speak. 

Riggs,  About  33  weeks  since  I -became 
acquainted  with  Mr.  Tonge,  upon  this  occa- 
sion :  Captain  Baker  did  say  that  he  was  a 
man  of  intelligence,  but  Mr.  Tonge  did  not 
care  for  him  ;  and  told  me  that  I  might  be  ac- 
quainted with  him.  A  while  after  I  came  ac- 
quainted with  him  accidentally,  when  I  came  to 
his  house. 

Court,    Whose  house  ? 

liiggs.  Tonge's  house.  Mr.  Stubbs  was 
there.  He  said,  That  he  had  been  at  Wind- 
sor, spoken  with  the  i^nner  and  serjeant :  and 
that  they  promised  it  should  be  ready  upon 
some  certain  notice  given.  That  night  he  had 
received  a  letter  of  some  business  concerning  a 
suit  of  law,  he  said ;  in  which  there-was  a  mys- 
tical ineaning,  which  he  did  not  tell  me  of.  But 
this  he  said,  That  he  had  made  sure  of  Windsor 
by  the  gunner  and  Serjeant's  promises.  This  is 
that  I  know  of  him. 

Counsel.    Is  this  all  of  Tonge  ? 

Riggs,  This  likewise  lie  has  told  me.  That 
he  had  sometimes  met  with  a  certain  company; 
he  did  not  say  thirty  or  forty,  but  a  pretty 
many  there  was.  He  named  Mr.  Cole,  capt. 
EUton,  capt.  Leigh,  that  they  had  often  met, 
but  could  not  well  agree.  But  at  last  Mr. 
Strange  did  meet  with  them,  give  them  one 
meeting; ;  thev  could  not  agree  neither.  They 
went  away  and  said  these  words,  to  the  best  of 
my  remembrance ;  'Mr.  Strange  did  refuse  to 
join  with  them ;  but  whpii  God  did  bid  him 
g(»,  he  would  go,  whether  this  duy,  or  next 
week,  or  next  year,  matters  not;  but  when 
God  bids  him  go,  he  would  go.  Mr;  Cole  was 
somewhat  troubled  to  hear  it  r  But  says  Mr. 
Cole,  If  you  will  go,  ^ive  me  bur  notjce,  it  I  can- 
not-co  so  fast  as  you  ride,  I  will  hold  by  your, 
horse-tail.  A  little  while  after  he  told  me. 
They  had  not  met  nfEain  ;  that  Mr.  C«ile,  be- 
cause they  could  not  agree  about  this  business, 
was  gone  beyond  sea ;  but  before  he  was  gone, 
he  did  teil  m  of  sopie  consid^rationt  that  were 
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Mr.  Tonge,  be  Mud  that  the  way  that  he 
thought  coovenicBC  might  be  this;  When  sir 
John:  Robinson,  now  lord  ma^ror,  did,  late  in 


drawn,  as  he  jadged,  about  a  government  by 
Mr.  Cole ;  and  gave  ine  in  a  Paper  some  cer- 
tain Propositioiis,  three  or  four  concerning  sea- 
The  substance  was  this.  What  great  he- 


men 

nefits  they  had  by  s  Commonwealth. 
Court,  Who  gave  you  them  } 
Riggs.  Tonge :  but  tt  came  from  Mr.  Cole, 
as  be  snid.  In  genernl,  they  were  to  declare 
ag;)inflt  the  misgovernment  of  Church  and 
State :  In  particular,  to  seamen  7  what  great 
advantages  there  would  be  to  them.  And 
three  or  four  things  propounded  in  order  to 
them  :  1.  That  no  seaman  should  pay  custom 
for  any  commodity  that  he  did  bring  under  the 
value  of  10/. ;  upwards  they  must.  And  like- 
wise there  should  be  care  taken  upon  our  own 
coasts,  and  beyond  sea,  that  where  any  of  our 
English  ships  should  be  cast  away,  there  should 
be  care  taken  out  of  the  customs  that  might 
keep  them,  in  their  travelling  homewards,  either 
from  begging  or  starving.  But  Mr.  Cole,  when 
,tHey  met,  as  Tunge  said,  would  not  agree  ;  and 
therefore  wenl  beyond  sea.  Af^er  he  was  gone, 
within  a  week  or  a  fortnight  they  had  another 
meeting. 

CoUrt.  They :  Wh/ch  they  ?  Name  them. 
Riggs.  I  did  not  hear  him  name  many,  on* 
less  Leigh  and  captain  Elton  :  I  remember  no 
more.  And  there,  he  said,  they  had  unde^ 
consideration  the  government  of  a  Common- 
wealth ;  and  so  to  declare  aeainst  the  misgo-* 
vernment  of  the  Church  and  State :  and  that 
there  was  to  be  a.  meeting  at  London-wall  in  a 
little  time  after ;  and  he  was  there.  He  after* 
wards  told  me  he  missed  that  meeting ;  but 
had  intelligence  brought  him,  That  th&t  time 
that  he  missed,  thirty  or  forty,  I  know  not  the 
certain  number,  had  referred  it  to  six  men : 
They  called  it,  « The  Cduncil  of  She ;'  but  the, 
names  of  them  I  never  heard  from  him ;  and 
indeed,  he  said  he  knew  them  not,  by  reason  of 
'  his  absence  from  that  meeting.  But  what  I 
gtithered  from  him  was  this,  That  he  judged 
captain  Elton  was  one  of  them. 

CounseL  He  told  you  there  was  a  Council  of 
Sixf 

•   Riggf.    Yes ;  that  he  heard  there  wnv,  but 
knew  them  not. 

SoL  Gen.  To  make  thmgs  short :  Were  you 
ever  at  any  meeting  ivhere  there  was  a  discourse 
touching  surprizing 'the  kinv,  altering  the  go- 
vernment? And  who  was  there,  upon  your 
oath  ? 

RiggB.  That  FriHay  immediately  before  we 
Were  taken,!  think  October  24,  there  was  some 
discourse  in  general  concerning  Whitehall; 
what  might  be  done  as  to  the  procuring  of  that, 
and  likewise  concerning  the  Tower. 

Counsel.  Who  was  present  that  Friday  ? 
Riggs .  Myself,  Hill,  Tonge,  Stobbs,  Ward, 
Hind,  and  John  Baker:  and  then  to  the  best 
of  my  knowledge,  there  Was  this  discourse  in 
general.  Concerning  the  taking  of  the  Tower 
there  was  some  propositions  on  all  hands  con- 
cerning the  taking  of  that.  Mr.  Hind,  he 
only  mentioned,  bat  Hid  not  say  he  would 
undertake  it,  the  righting  of  guimein  aococmts. 


the  evening  fo  into  the  Tower,  there  should 
be  a  party  follow ing  his  eoaeh  in,  and  So  might 
do  it*  Aud  John  Baker  at  that  present  instant 
of  time  did  say.  That  it  was  necessary  the 
king  should  be  surprised  And  likewise  said 
then,  that  there  should  be  no  quarter;  he 
would  give  nor  take  none. 
CounseL  Wh6  was  present  ? 
Riggs.  Mr.  Hill,  myself,  Bradley,  Hind, 
Captain  Brown,  and  Baker,  and  another  Hill, 
the  drawer,  I  think. 

Counsel.  Was  not  Tonge  and  Stobbs  there 
then  at  that  time? 
Riggs.  Yes;  they  were  there. 
Sot.  Oen,  I  ask  you  this ;  I  do  not  desire 
large  stories,  but  firm  and  close  answers :  were 
you  present  at  uny  meeting  when  the  securing 
the  king.  Tower  or  Whitehall  was  dbeonrsed 
of,  or  00  ? 

Riggs.  Sir,  that  Friday,  October  94,  im* 
mediately  before  we  were  taken,  there  was  this 
discourse :  Tonge  did  *  propound  such  a  way 
for  surprizing  the  Tower,  by  following  sir  John 
Robinson's  coach  in  art  night ;  and  Baker  did 
say.  That  it  was  necessary  to  undertake  the 
securing  of  the  king's  person,  and  assaulting 
Whitehall ;  and  that  if  there  were  500  horse 
and  foot,  they  would  undertake  it,  by  going 
into  the  privy-garden,  and  hack-stairs. 

CouhkL  Wereyt)u  present  when  Stubbs 
did  advise  the  assaulting  of  Whitehall  by  tlie 
priry-garden  ? 

Riggs.    7^0 :   but  Baker  did  say  he  would 
imdertake  it. 
Counsel.    Who  was  present  ? 
Riggs.    Mr.    Hill,    Bradley,   Stubbs.  and 
Hind,  was  there :  but  that  Stubbs  undertook 
it,  I  cannot  say  ;  but  he  was  there. 

Sol.  Gen.  Did  Tonge  ever  tell  yob  any, 
thing  of  Phillips,  or  that  he  had  hopes  of  the 
word  ? 

Riggs,  I  came  acquainted  with  Phillip* 
presently  after  I  was  acquainted  with  Mr. 
Tonge.  Phillips  once  met,  me,  and  I  carried 
him  to  Tonge*8 ;  and  then  Phillips  freely  said^ 
that  there  was  300  arms  at  the  artillery-garden; 
he  being  one  of  the  artillery,  knew  where  they 
lay,  and  could  tell  them  how  they  might  come 
by  those  arms.  And  thar  for  the  wo^,  k  was 
necessary  to  be  got.  And  if  in  case  that  it  so 
fell  out  that  the  white  regiment  was  then  out 
or  he  then  in  office,  he  would  endeavour  to 
procure  it.  But  afterward,  meeting  hist 
several  times,  he  declared  he  would  not 
meddle  any  more  with  it.        . 

Sol.  Gen.  Were  you  upon  the  eicfaange 
with  Sellers  when  there  was  a  discourse  about 
delivering  out  of  arms?  and  what  did  ScUeiT^ 
say? 

Riggs.  Mr.  Hii  saying  tBat  he  had  dOOf.  to 
bay  horses,  and  that  he  had  four  already,  and 
wanted  swords,  and  had  fKends  in  town  wanted 
arms,  asked  me  if  I  knew,  if  anv  were  given 
out,    I  told  binii  that  one  Mr.  Sden  told  ot 
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^dwt  fae  had  heuriT  some  ^rms  were  gw^n,  mad 
to  be  given  oi^t  that  xiay.  Upon  tbee^cWige, 
^r.  Uii)  and  .Bradley  and  I  .being  i,Qgeiber, 
Idr,  Uili  said,  ay^  there  is  the  personthiit  totfl 
me  of  the  arais :  i  will  go  .and  ask  biui  if  tbece 
iie  any  such  thing.  Wheiber  Mr.  Uill  heard 
tbe  discourse,  I  cannot  cell ;  bat  lie  said,  says 
tiCj  I  have  enquired,  aiKl  some  arms  are  deli- 
vesed,  and  furty  went  without ;  but  within 
Ibvo  or  Uiree  ^9^.9  there  would  be  more. 

SoL  Qcn,  Did  iiiU  see  Sellers  upon  ^be 
Kxcbaoge  at  that  time  i 

Higgs.  Yes ;  but  wbethar  iie  heard  him,  I 
cannot  tell. 

C.  Jwtice,  What  induces  you  to  believe  he 
did  see  him^ 

Miggs. .  We  weie  dose  together. 

CjuMtice.    What  about  Nathaniel  Gibbs  ? 

Rigg$.  For  Gibbs,  I  brought  Mr.  Uill  ac- 
quainted with  Mr.  Stobbs ;  and  lie  said  be 
knew  one  at  Fleet-Bridge^  Uiat  e^lls  plumbs 
and  such  tilings,  and  if  ve  woukl  go  along 
ivitfa  bim,  he  would  teU  us  news.  Hill,  Stubbs 
and  I,  that  .day  I  was  taken,  went  to  Beazley ; 
8iubba  asked  him,  /what  news .'  Says  he,  I 
Jieard  the  business  ^oes  on  ;  but  if  you  will  go 
ioqne  Gibbsy  meaning  him  thnt  is  fled,  he  has 
intelligence.  So  we  went  to  an  alehouse  near 
jum,  but  he  was  not  at  home ;  and  we  were 
told  if  we  would  go  to  Brideivell,  they  said 
Chey  would  send  for*  his  brother,  meaning  him 
«t  the  bar ;  and  so  ahould  have  an  account. 
Gibbs,  at  the  bar,  being  with  us,  he.  told  us  he 
knew  little  himself;  but  when  his  brother 
came  we  should  hear.  Three'  quarters  of  an 
bour  after  came  Gibbs  that  is  gone,  Itiomas, 
and  another  man ;  I  knew  him  not ;  and 
<^ibbs  called  bis  brother.  Beazley,  Stubbs,. 
and  Hill,  and  I,  sat  still.  Wheu  ttiis  Gibbs 
came,  belaid  his  brother  knew  little,  hoped 
we  were  honest  men.  The  news  was  this, 
t.that  be  heard  that  Ludlow  was  in  town ;  and 
ibac  now  tlie  Council  was  broken  up. 

Omrt.    What  Council  ? 

Riggt.  'The  Council  of  Six  was  broken  up ; 
«nd  that  they  bad  sent  messenf^cs  into  the 
ONiptry  to  give  notice  and  to  make  their  inter- 
.^Bts  fCMd  abroad.  This  is  that  be  said  there 
4»r  as  much  as  I  pemember. 

Soi.Oen.  Now  I  will  ask  you  in  general, 
did  you  ever  bear  of  any  discourse  at  any  time 
^  these  meetings  touching  a  rising  by  the 
fiapista  and  a  massacre  of  the  prutestants? 

Higg»'      Being  upon  the  Exchange,  Hill, 

Bradwy,  and  I,  there  was  a  lieutenant  came 

to  ide,  and  asked  me  whether  I  heard  of  the 

.  jnaanore  to  be  ^  I  said.  No.    Says  be,  I  can 

4et  yon  see  a  copy  of  a  letter  4o  that  purpose ; 

juid  gave  it  me.    Hill  going  to  the  ship,  1  told 

him  of  thia,  and  he  wat  desirous  of  having  a 

<4X»py.    And  this  was  the  copy  tliat  was  this  day 

jread  in  court. 

-  Aii,  Qen.  ^hat  did  you  bear  oonoeming 
4he  surprising  of  the. king  at  Camberwell,  when 
iie  came  from  hia  mother?  And  tbhat  did 
Phillips  say? 

Miggu    FhiUipa,  TongiSi  S(8bfaa^  and  /ny- 
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self,  being  together,  they  were  discoursing  con- 
cerning the  kiug*s  going  abroad :  and  at  that 
Ph.ilips  said  the  king  was  to  come  from  Hamp- 
tooCoun,  to  see  the  queen  mother  at  Greeu- 
wicli,  and  hinted  that  he  might  be  surprised. 
Tuugesaid  it  need  not;  there  might  he  such 
an  opportuniiy  twice  every  week. 

Court.  Prisoners,  will  you  ask  the  witnessea 
any  question  ? 

rhUlips.  -Did  you  not  meet  me  on  a  Sab- 
bath-day ?  You  may  reroeoiber  I  met  you  in 
Chef4Miide;  we  walked  to  Birchin-laue  end. 
You  asked  me  of  a  rising  that  should  be :  X 
said,  what  rising?  Says  you,  tt>  surprise  the 
king  coming  from  Hampton-Court  to  Green* 
wich.  Aud  I  came  and  spoke  it  openly  in  my 
family,  as  news  that  I  heard.  This  geotleman 
had  me  to  Tonge*8  house  ;  and  there  grew  the 
discourse.  Biggs  told  me  Tonge  oould  tell 
furtlier :  and  Biggs  •told  me,  That  the  reason 
why  the  time  for  it  was  not  appointed,  was  be- 
cause the  Fiftb-MAnarcby-Mcn  and  Anabap- 
tists were  not  agreed.  Kiggs,  did  not  I  dis- 
claim this  business,  and  declared  I  would  have 
uoUi'mg  to  do  with  it  ? 

Rifigs.  Thi^  is  certain,  That  afterwards  he 
did  say  he  would  not  have  any  thing  to  do  with 
it ;  and  I  did  not  see  him  a  great  while  after 
that.  Concerning  Baker*s  surprising  the  king, 
it  is  true,  he  did  say  before  Uill,  and  I,  and 
Bradley,  thnt  the  kiug  was  a  hunting,  and 
came  through  the  city  ;  and  said.  He  would 
ha«e  been  ooe  of  the  fifty  would  have  sur- 
prised him,  nod  pulled  him  out  of  the  coacli* 
•    Court..    Who  said  that i 

liiggs.    Baker.  - , 

Court.    Who  present? 

Ri/ig9.  Bradley,  Mr.  HUl,  and  the  «dier 
Hill,  iirown,  and  others. 

Sol.  Gen.  Do  you  remember  no  disoonrae 
coikcerning  thecumiog  in  at  the  Privy-Xvarden  f 

Higgs,  I  have  under  my  hand  to  tlie  Grand 
Jury  declared.  That  Baker  said  he  knew  tlie 
way  to  the  baok-stairs  through  the  privy- 
garden  better  than  any.  And  Bradley  did 
once,  and  but  once,  say.  That  he  knew  it  aa 
well  as  any,  and  would  •  undertake  to  do  tlie 
same,  in  the  presence  of  Stubbs,  Tonge,  Hill, 
and  the  rest  of  them  that  were  there  that  Friday 
night. 

Court.    Who  were  the  rest? 

Riggi.  Hill,  myself,  Ward,  Stubbs,  Hind, 
and  John  Baker  at  Tonge's  house. 

Sir  John  Maynard.  We  do  conceive  that 
tliese  two  witnesses  have  given  evidence  against 
all  of  them ;  if  any  thing  stick  with  the  Jury^ 
let  them  speak. 

CouuMel.  Here,  Bradley.  This  witness, 
that  we  call,  he  was  no  conspirator ;  but  when 
there  was  notice  of  the  design,  he  was  em- 
ployed to  find  it  ont,  and  to  giv«  us  an  account 
of  it. 

Soi.  Gen.  Mr.  Bradley,  mege  you  present 
at  any  debate  ? 

OMt.  Whether  did  ftiggs  hear  me  say. 
That  Ludlow  was  in  town ;  or  that  the  council 
was  hiske  ^p,  and  the  busxneas  went  forwafd? 
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Riggt,  This  1  saidy  that  Hill,  Stubbs,  and 
Beazeley,  were  present ;  and  he  said  be  knew 
nothing  himself  but  from  bis  brother  :  This  was 


the  news,  that  he  heard  that  Lad  low  was 
in  town,  council  broke  up,  aiMi  that  there  was 
sent  out  messengers  to  give  notice  to  prepare 
for  the  business;  tiiat  it  would  be  on  Alhallows- 
eve,  or  tiie  latter  eud  of  the  week,  being  Satur- 
day the  next  day. 

Gibbt,  1  never spftke  these  words;  and  do 
desire  that  tlie  honourable  bench  will  enquire 
of  die  persons  then  present,  whetiier  they  will 
avouch  tlie  same;  whether  I  said  it  from  ray 
brother ;  These  words  I  did  not  speak ;  and 
others  being  present  had  ears  as  well  as  he. 

Tonge,  Mr.  Riggs  told  roe  Ludlow  was 
in  town ;  and  told  me  be  would  enquire  after 
hko, 

H^f  <•    I  confess  I  did  so. 

Ibn^e.  And  that  he  was  like  to  be  taken 
in  Cheapside.  lie  was  continually  at  my 
shop,  and  would  not  let  me  alone,  prompting 
and  inducing  me  to  these  tiling*:. 

Counsel.  Mr.  Bradley,  were  you  at  any 
meeting  touching  discourse  of  surprizing  White*- 
hall? 

Bfodiey,  I  was  one  Friday  night,  at  Tonge's 
house,  a  strong- water  roan  on  Tower-ditch, 
where  there  was  these  two  gentlemen  with  me 
(pointing  to  Mr.  Hill,  and  Mr.  Rit!gH)nnd  there 
was  Mr.  Stubbs,  and  John  Baker  and  another 
gentleman,  one  Ward  ;  and  wc  had  »ome  dis- 
course about  surprizing  of  Whitehall,  which 
way  it  roi^ht  be  dune.-  Some  satd  that  a  party 
might  go  through  the  guard,  and  so  surprize 
general  Monk's  guard ;  others  said  tliey  might 
come  d'jwn  by  Charing-Cross  ;  butTongesuid, 
there  was  no  comuig  down  by  Charing- Cross, 
because  there  was  two  great  guns  planted  at 
the  bottom,  and  commanded  all  that  way  : 
but  said,  the  only  way  he  conceived,  was  to 
bring  a  party  through  KingVstreet,  and  ifii 
were  possible,  to  get  into  the  Privy- garden,  and 
50  into  the  lodgings  that  way.  This  is  all  that 
J  remember. 

Serj.  Keeling,  Do  you  know  any  thing 
ubout  the  ship  at  the  £ast- India  house  f 

Bradley,  i  went  to  this  ship  sometimes ; 
and  with  Riggs  Hill,  Brown,  Hind,  and  one 
Hill  a  cloth-drawer ;  we  had  divers  dis- 
courses concerning  the  design,  and  the  news  on 
foot. 

Court.     What  design  ?     Express  it. 

Btadley.  To  alter  the  government ;  ^ 
aurprizing  the  king,  the  duke,  and  the  general, 
.and  as  many  more  of  the  council  as  they  could 
lay  hands  on. 

Countet.  What  about  the  Guards,  surpri- 
sing Whitehall  ? 

Bradley.  At  another  meeting  they  dis- 
poursed  about  the  bringing  down  forces  to 
Whitehall. 

Couruel.    Who  were  present  then  ?    Which 
of  the  prisoners  at  the  bar? 
Pradley,    None,  unless  Hind  be  there. 
Coutisel.   At  what  oiber  meetings  were  you  ? 
firadlqf.    I  was  never  ai  mny  other,  but 


twice  at  Tonge's  house.  The  Friday  liight  we 
had  a  discourse  about  taking  Whitehall.  And 
the  day  before  we  were  taken,  I  met  this  Mr. 
Riggs  upon  the  Exchange.  He  asked  me  to  go 
home,  and  dine  with  him  ;  and  we  intended  to 
go  and  see  a  ship.  His  dinner  not  bemg  ready, 
we  went  over  to  Tonge's  shop,  and  had  a 
quartern  of  strong  waters ;  and  I  took  a  pipe 
of  t«^bacco.  Riggs  went  away,  kud  saici  be 
would  out  stay :  Hind  staid  with  me  the  whilst. 
After  we  had  taken  a  pipe  of  tobacco,  he  came 
again,  and  said  he  lieard  the  busmess  was  near 
at  hand,  and  that  there  would  be  speedy  action. 
Hill  was  at  the  shop.  And  after  dinner,  Riggs 
and  I,  Mr.  Hill  and  Hind,  went  all  out  together 
to  Stubbs's  bouse.  Riggs  and  Hill  went  in  ; 
Hind  and  I  staid.  Standing  there  a  little,  said 
I  to  Hind,  What  mean  these  gentlemen  to  stay 
so  long }    Riggs  said  he  staid  far  a  friend  ;  but 

I  will  go  and  meit  him.  Said  I,  Will  you  not 
go  on  board  a  ship  with  masrer  Hind  and  I  ? 
Says  Riggs,  No,  I  will  go  to  meet  my  friend  : 
Do  you  go  on  board  the  ship,  and  come  to  mj 
house  ;  if  I  am  not  there,  pray  stay  •  a  little. 
We  asked  Mr.  Hill  if  he  would  go  with  us  ; 
hut  be  went  with  Kisgs  :  And  they  told  me 
coming  bAck,  That  Gibbs  bad  informtd  them 
the  design  was  ready,  council  broke  up,  and 
lnes^enger8  ser.t  to  ^ivc  notice ;  and  Ludlow  in 
town,  and  to-be  general.  , 

Court.     Who  told  you  this  ? 

Bradley.  Kiggs  did,  when  he  relumed  from 
Bridewell. 

Tyhr  sw«>m. 

Soh  Gen,    Mr.  Tyler,  do  you  know  Tonge  ? 

Tifler.     I  know  him  very  wt  II.  • 

Sol.  Gen.  Have  vou  ever  been  in  his  com- 
pany,  and  spake  of  any  design  about  !>ecunng 
the  king  P 

Tyler,     Often. 

CounneL    Tell  what  you  have  heard. 

Tyler.  I  have  met  Mr.  Tunge  and  others  tn 
three  or  four  several  places ;  at  the  Wheat- 
Sheaf  at  Li:n*s  once,  if  not  twice;  at  tlie 
Halt-Moon,  widow  Jordan's,  within  Bishops- 
gate,  twice  at  the  least.  Near  Duke's  Place, 
at  the  Shears,  I  have  heard  several  things,  and 
have  noted  it  down,  (o  be  sure  to  deliver  the 
truth.  I  have  heard  them  speak  about  White- 
hall, and  secnrioic  of  it,  and  of  the  two  guns 
there.  Elton  and  he  said.  That  they  might 
come  ^vith  fi  party  backwards,  breaking  through 
a  barber's  shop  in  King's  Street,  and  dismount 
the  two  guns.  But  as  touching  the  king,  the 
duke,  and  the  noble  duke  of  Albemarle^  they 
proposed  what  excellent  service  it  would  be  to 
secure  these  persons :  He  said  it  was  not  a 
thing  that  would  admit  of  much  debate,  in* 
asmuch  as  he  had  a  friend  a  oiurtier,  (I  know 
not  his  title)  that  would  give  him  notice  of  any 
time  when  the  king  was  gone  a  hunting,  or  his 
progress ;  and  that  it  was  easy  to  take  it.  Tonge 
said  he  served  the  Tower  suttlers,  and  was  ac- 
quainted there ;  and  said.  There  was  no  way 
to  surprize  that  but  this,  either  about  10  or 

II  o'clock,  I  will  undertake  we  may  do  it  with 
40  persons  thiB|aayi  he  |  Some  to  go  indrop* 
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ptog,  one  by  one,  or  two  together,  Rod  othen  to 
De  at  several  ale-houdes  near,  to  ^  ready ;  and 
ihey  within  seizing  on  the  gaard  by  a  private 
sign,  we  should  secure  those  without;  and  the 
soldiers  being  of  the  old  army,  will  readily 
comply^  And  said,  There  was  a  person  that 
lived  nigh  him,  wears  ropes  about  him,  is  a 
porter  when  oflT  the  guard,  and  believes  he 
can  command  the  whole  company,  and  would 
undertake  it.  For  Windsor-Castle,  there  was 
an  old  gunner  that  he  kept  correspondence 
wiilial ;  and  he  served  the  suttlers  of  that 
castle  also  with  tobacco,  I  '  tbmk  he  uamed 
strong-water ;  and  that  the  soldiers  were  many 
of  them  his  acquaintance  ;  and  that  he  had  re- 
ceived letters  trom  this  gunner  under  some 
strange  title.  And  said  it  was  easy  ;  and  knew 
that  at  any  time,  when  the  word  wns  given,  let 
him  go,  or  send.by  such  a  token,  and  that  place 
were  our  own. 

Court.    Who  said  this  ? 

J^ler,  Mr.  Tonge.  As  to  the  otherperson» 
Phillips,  I  can  ouly  say  this  of  him  :  There  is 
one  lieutenant  Chapman,  so  formerly,  now  a 
prisoner  in  the  Tower.  This  lieutenant  was  a 
carrier  of  Norwich.  I  went  to  his  inn,  the 
George  in  Lombard  street,  and  attked  for  him  ? 
I  was  told  he ''was  at  capt.  Foster's  house,  in 
Leadenhall  street,  and  there  I  might  find  him. 
I  went  to  capt.  If'oster's;  and  captain  Foster 
told  me  he  was  at  supper  there  with  his  master. 
I  went  op :  There  was  this  lieutenant  Chapman 
and  Phillips,  which  was  the  ficst  time  I  laid  mv 
eyes  on  Phillips.  My  business  was  to  speat 
with  Mr.  Chapman  tne  carrier;  but  I  perceiv- 
ed by  some  discourse  of  Mr.  Phillips,  there 
was  soroetliing  driving  on  :  But  I  must  say  that 
€»pt.  Foster  walked  about  the  room  as  if  he 
minded  not  the  discourse.  There  was  Chap- 
man, Phillips,  £lton|  and  a  man  looking  a- 
iquint ;  I  heard  Phillips  call  him  muster-master, 
but  I  know  not  the  man.  I  heard  thenl  dis- 
course very  promiscuously  about  ships,  and  some- 
thing wildly.  I  tarried  while  I  spent  two-pence, 
aad  came  Away  with  Mr.  Chapman,  and  asked 
liim,  what  that  young  blade  was  that  talked  so 
promiscuously  ?  Chapman  told  me  he  was  a 
Serjeant,  belonging  to  the  trained-bands.  Tell 
me  his  name  f  His  name  is  Phillips.  Do  joo 
know  his  trade  or  dwelling  ?  He  is  a  gilder,  I 
think.  Then  this  is  the  same  person  I  have 
beard  of  at  a  coffee  house  ;  which  was  thus  : 
A  perfumer  in  Southwark,  he  heard  of  great 
rumours  about  a  new  Commonwealth;  and 
pressing  this  perfumer  how  he  came  to  be  thus 
informed,  says  he.  There  is  one  Phillips  that 
liTCS  in  Abchurch-lane ;  this  man  knows  of  it : 
For^  says  he,  be  hath  said  himself,  that  he  ht^ 
gone  from'  Committee  to  Committee,  where 
officers  met  about  these  things ;  and  he  named 
captain  Foster  for  one  that  was  engaged  in  the 
busme«s.  Said  I,  This  is  strange  !  i  hastened 
back  again  in  the  morning  to  captain  Foster's  : 
Sir,  said  I,  do  you  know  that  Philips  that  was 
here  last  night }  Yes,  lays  he.  Wtoat  is  he,  tnrd  I  ? 
He  answered,  A  serjeaiit.  The  thing  is  this, 
this  man  does  talk   abroad,  Thai  there  is  a 
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meeting  of  the  old  officers,  aid  that  you  are 
engaged.  At  which  captain  Foster  seemed  to 
be  troubled  that  he  should  be  aspersed,  an- 
swered, I  know  nothing,  no  not  one  word  of 
this  :  I  do  declare  an  abhorrence  thereto,  or  of 
any  action  against  his  majesty ;  and  thereupon 
presently  went  to  Phillips,  and  charged  him 
with  this  report :  and  soon  after  this  perfumer 
comes  to  my  house  and  desired  me  to  go  over 
to  the  Cross  Keys,  where  Phillips  was.  When  I 
came  there,  says  Phillips,  Sir,  I  saw  you  the 
last  night,  when  we  were  talking  of  ships,  I 
hope  yon  do  not  mind  the  report  about  capt. 
Foster,  for  I  am  troubled  such  a  thing  is  men- 
tioned :  for  my  part,  I  know  not  that  I  said 
so  ;  I  am  sjire  f  knew  no  such  thinp.  This  was 
all  as  to  Phillips  ;  but  for  Tonge,  I  must  needs 
say,  in  all  the  meetings  where  1  was,  the  se-* 
veral  places  that  I  formerly  named,  and  the 
Whalebone  behind  the  EsCchange,  he  still  dis- 
coursed of  this  business. 

Counsel.  Wlwt  was  done  there  concerning 
chusing  the  Council  of  Six  ? 

Tylar,  He  was  spoke  to,  to  be  at  the  Shears, 
but  he  sent  a  note  sealed  and  directed,  in  which 
was  inclosed  either  9  or  11  of  the  Rump-Par- 
liament names  of  persfins :  And  says  he,  for 
my  part,  I  cannot  come  this  day,  because  the 
Hamlets  are  to  go  out  into  the  iieltl ;  (it  was 
when  sir  John  IU>bioson  marched  with  his  regi- 
ment) that  I  may  avoid  suspicion,  I  must  go 
with  him. 

Counsel,  What  were  those  names  ? 

Tj/ler,  I  cannot  tell ;  but  ihey  were  9  or 
11  of  those  in  the  Tower :  And  he  premised  he 
would  get  a  note  of  those  mens  names  in  t he- 
Tower  ;  for  he  was  confident  of  it,  tliat  they 
would  sit  as  members,  and  do  good  sf  rtice  upon 
the  account  of  a  Commoitwealth :  and  Mid, 
there  were  some  that  had  a  correspondeuce 
with  them  in  the  Tower. 

Counsel.  What  correspondence  had  they  in 
the  country  f 

Tyler.  Tonge  told  me  at  the  Wheat-shesf, 
That,  if  a  rising  should  be,  it  were  necesaary  , 
that  the  old  commanders  up  and  down  the 
country  should  head  them :  And  therefore, 
says  he,  what  forces  can  be  raised,  should  go 
under  that  conduct,  or  to  that  effect.  He  and 
Elkin  did  propose  several  colonels,  I  think  most 
that  are  now  living,  both  iii  England  and  be« 
yond  the  seas. 

Counsel.  Can  you  tell  aiiy  thing  of  the  rtt« 
mours  abroad,  expecting  this  design  ? 

Tyler.  Tonge  told  me  this,  That  there  was 
one  that  they  called  the  lord  I^ckhart;  he  said 
he  was  governor  of  Dunkirk;  That  he  had  30 
or  40  servants  about  him  ;  That  these  persons 
expected  arising;  and  that  they  and  himself 
would  engage.  We  heard  that  col.  Roteiter, 
not  particularly  from  Tonge,  but  there  in  com- 
pany, was  expected  to  be  at  Sturbridge-Fair, 
to  bead  1,500  horse,  to  be  at  Lpnrion.  Also 
he  asked  me  this  question  at  hisfhouse.  Whe- 
ther I  was  acquainted  with,  captain  Leigh,  a 
man  with  one  arm,  a  stout  honest  fellow,  aod 
an  active  fdlaw,  of  his  acquaintance  ? 
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Cowml.  Spe§k  ywu  kno«l«d|(e  both  of  per- 
Aoo^  and  things, 

Tifler.  There  wm  one  Mr.  Cole  of  South- 
AV»f>tony  Sweetiivn»  Oiib^  a  bai-iuaker,  out  he 
at  the  bar,  Totige,  Thomas  EUon,  £lkiii«  Pryor, 
imd  one  Cok  a  ipirdtfoer,  aod  Ward  now  a  pri- 
toaer  in  the  Tower,  and  oce  Ward  a  South - 
erark  man,  and  Dyer  a  youi^g  scholar ;  there 
waa  one  Rose  of  ChesteHield,  and  the  perfumer 
J  spoke  of,  I  know  not  hi*  name,  he  lives  in 
Southwark ;  aod  there  was  a  Quaker,  I  know 
not  his  name :  the  great  basinets  was  (o  unite 
aU  interests.  Elkin  said.  There  were  several 
jBeeCings  in  St.  Martins,  and  other  places. 

Tongt,  If  there'  he  any  one  of  the  six  in 
London,  I  believe  this  Mr.  Tyler  is  one. 

Tyler,  To*  elear  that  I  am  -oone  of  them,  I 
will  naqse  those  whom  I  said  were  the  six ; 
Tboniaa  of  Shoe-Lane  the '  cof^)enmitb,  one 
£koa  in  Whitcchapel,  one  Raddon,  captain 
Sporway  of  Tiverton,  a  Weu-coontry  gentle- 
man. Dr.  Ward  ia  Soothwark,  and  Jones  a 
minister. 

S4.  Gen.  Did  Tonge  tell  you  that  the  time 
laas  appointed  when  the  rising  should  be  ? 

Tyler,  I  know  nothing  of  that. 

Seg.  Meytmrd,  What  about  Leicester^ 

Miggi.  Hill  aaid,  he  dwelt  there,  and  came 
from  some  that  dwelt  th«e,  and  others  in 
Gk>uccstershife;«  but  there  was  another  person 
with  StUbbs  aod  Tonge.  and  said.  Then*  was  a 
report  in  the  country.  That  there  would  be  some 
rning;  and  be  came  to  town  to  bring  his  child 
to  put  him  apprentice  with  his  brother,  and 
would  go  down  again,  and  carry  the  ceruinty 
of  the  news :  He  was  one  of  Lambert's  sol- 
diers. 

Philiipe,  Mr.  Tyler,  did  not  yoa  oome  in 
with  the  carrier  of  Norwich  to  capt.  Foster's  ? 

I\flfr,  No,  I  did  not. 

Phillipt,  1  am  sore  I  come  accidentiilly  to 
joaptain  Foster's,  enduing  l4aw  you  there. 

Gibh,  Did  I  tell  you,  Mr.  Riggs,  that  my 
itrother  said  Ludlow  was  in  town,  and  there 
would  be  a  rising  shortly  ? 

Biggs,  Mr.  Uiil,  Bemley,  Slubbs,  and  land 
3K>u  Dtere  toother;  Mr.  Thomas  and  your 
•brother  came  \n  :  your  brother,  Beazley, Slubbs 
And  Thomas  were  private  in  discourse.  When 
yoo  came  again  to  us,  we  asked  you  what 
news?  You  said,  .Be/ore  we  came  you  knew 
not  much,  but  jonr  brother  could  tell;  but 
then  you  said,  Ludlow  was  in  town,  the  Coun- 
cil was  broke  up,  and  that  messengers  were 
sent  to  give  notice  to  the  country. 

Oibbt,    I  deny  that  I  or  my  brother  said  so. 

Seij.  Maynard,  Know  you  any  thinjE  of  sur- 
prising the  icuig's  Council,  or  Whiteltali,  or  any 
tbint;  <if  that,  or  alterint;  the  government  ? 

Tyler,  As  for  altering  the  Government,  that 
must  needs  be  designed ;  for  Tonge  said,  It  was 
debated,  and  thought  convenient,  as  beiug  the 
desire  of  several  in  the  country,  that  the  old 
parliament  should  be  chosen  again :  That  was 
to  say,  1.  That  so  many  of  them  that  Imd  ap- 
{m>ved  themycives  fafthful  from  first  to  last,  to 
ft  CommoBSiealth'j  iatewsti  eipeciilly  io  the 


power  to  elect,  or  be  elected,  but  such  ajso  as 
have  approved  tliemsolves  -  fuiiliful,  m  oRm'C- 
said.  3.  Thit>  House  was  to  he  filled  «p  within 
a  month.  4.  Tluit  it  should  continue  one  year^ 
aod  Ao  more.  5.  That  tliey  should  not  have 
power  in  things  of  an  ecclesiastical  nature,  to 
impose  any  thmg  npon  the  consciences  of  the 
people,  a.  Th^  it  should  be  higb-treason 
amongst  tlicin  to  assert  tlie  interest  of  a  king. 
House  of  Lords,  or  single  person.  7.  That 
they  should  not  appoint  any  salary-officers.  8. 
That  while  they  keep  to  this,  it  should  be  high- 
treason  to  disturb  them.  As  touching  arms, 
and  things  of  that  nature,  the  truth  is,  the  bu- 
siness which  was  very  much  urged  is  this:  That 
there  bhould  beSan  uniting  of  all  interests  toge- 
ther, Quaker,  Fifth-Monorcby-Men,  Anabap- 
tist, Independent,  Presbyterian,  and  Ijeveiler; 
to  which  purpose  every  one  was  obliged  at  the 
meeting  to  see  what  interest  they  could  make 
among  the  presbyters,  because  they  looked 
upon  them  as  persons  that  had  most  money 
and  strength.  1  tliink  there  was  no  presby- 
terian  spoken  of,  except  one,  who  is  lately  s^ 
cured  in  the  Tower :  He  said,  that  if  so  be  that 
colonel  Beanes  was  at  liberty,  be  could  engage 
him .  There  was  one  man  that  was  there,  which 
was  one  Prior,  I  suppose  Tonge  knew  him ;  be 
said,  lie  had  very  much  acquaintance  with  the 
presbyters,  knew  maay  in  the  country;  and 
that  there  they  did  not  meet  with  any  difficid- 
ties,  as  here;  for  all  interests,  Quakers  and 
Pre!ibjrterian%  and  the  rest,  are  all  agreed. 

Sol.  Gen,  Very  well,  you  see  Tonge  was  at 
all  these  meetings  ut  the  Wheat-Sheaf  and 
Shears ;  and  there  were  the  colonels  proposed. 
Did  you  hear  of  any  orders  given  out,  in  any 
of  these  consultations,  to  make  the  rising  in 
tlie  country  at  tlie  same  time  as  in  Loudon  r 

TyUr.  Mr.  Giblis's  brother  told  us.  That 
he  kept  a  correspondence  in  the  country ;  that 
io  Essex  he  knew  tliere  were  divers  horse  ready 
there:  and  I  myself  spoke  with  one  who  is 
lately  secured,  who  said,  There  were  divers 
horse  ready  thereabouts.  I  remember  ihece 
wese  several  at  tlie  Ualf-Moon  at  Bishopsgate, 
one  Smith  a  Northamptonshire  man,  and  one 
Elose  of  Chesterfield,  and  Ton|:e ;  aod  we  heard, 
that  at  Mansfield  and  Nuetingham  there  was 
a  rising  intended ;  and  it  was  assured,  that  the 
country  was  very  ripe  and  forward  for  action. 
VYe  were  informed  that  there  were  (200  horse 
at  Bristol ;  one  person  not  yet  secured)  did  af- 
firm to  us.  That  one  colonel  Templar  in  Essex 
had  two  or  three  thou^^aiid  men  ready,  his  name 
was  Thomas  :  That  Templar  was  now  in 
town,  if  «i»e  would,  we  might  go.  and  speak  wich 
him.  Said  I,  surely  he  doth  but  tell  you  this. 
Saith  he,  his  lieut.  colonel  gave  me  tliis  in&r-. 
mation,  and  assures  roe,  that  his  colonel  had 
converted  his  estate  into  money  to  pay  his  sol- 
diers. Upon  this,  having  ocoasioii  to  go  down 
into  Essex,  I  promised  Tonfia  I  would  enquire 
farther  there;  nod  understanding  that  ooe 
ThuFuback  a  glover  was  ooe  of  thu  Templar's 
men  ioinitdy,  I  veoc  <o  this  inNifeyftMl  jmc 
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bMg'  AC  homey  I  rode  to,  Holeted  far;  aad 
riding  tbere,  the  man  polled  me  by  the  coac, 
for  he  knew  me;  ^ith  he,  Mr.  Tyler,  my  ler- 
vMit  Mid  yov  were  at  mT  hoaae  to  speak  with 
me.    Yes,  said  I,  I  understand  your  ndfaie  is 
Tbornback:  That  you  can  give  me  some  ac- 
count ooDcemiog  colonel  Templar ;  we  heay  in 
lAndon  that  he  hath  8  or  3,000  men  ia  rea* 
diiiess,  I  pray  inform  me.    Saith  he,  I  do  not 
believe  any  such  matter;  I  have  served  him 
long,  and»  if  occasion  were  he  woold  be  for  you. 
I  asked  him  the  news:  saith  he.  We  all  dread 
a  massacre :  we  understatid  by  a  letter  from 
Ipswich,  That  the  Papists  intend  a  massacre 
of  all  Protestants  about  All-hallontide,  and  that 
that  conntry  was  in  great  fear  about  it.    This 
Thomas   the   copper-smith   told  us    anodier 
story  about  some  nomim  Catholics  in  South- 
vmrk,  that  had  a  purpose  to  rise  and  take  off  all 
fanatics. 

After  this  the  Court  directed,  that  Phillips*s 
£xamination  should  be  shewed  him  at  tlie  bar, 
and  he  acknowledged  bb  hand  thereto ;  and 
was  read  as  ibiloweth : 

The  ExAHrKATiON  of  George  Phillips,  Ser- 
jeant and  Bringer-up  to  col.  sir  William 
Wafes's  Company  of  Trained^Bands  in  the 
city  of  London,  taken  this  29th  of  October, 
.    1662,  before  me  Richard  Brown'. 

^ho  saith,  *'  That  he  knoweth  one  parion 
Itiggs,  late  chaplain  to  Blake,  who  is  noW  clerk 
to  oite  Friend  a  brewer  in  CatVHole,  near  the 
IroDgate  in  St,  Catharine's ;  ^hidh  said  Riggs 
told  him  this  examinant.  That  there  would  be 
a  rising  ofdivers  godly  people  in  arms,  for  pre- 
servation of  religion,  about  the  time  the  qoeen 
came  to  town  ;  and  that  they  intended  to  seitfe 
the  king's  person  about  Camberwell,  in  his  pas* 
■age  to  see  the  qoeen  mother  at  Greenwich : 
but  after  tlie  queen  was  come  to  town,  this 
examtnanf  asked  the  said  Riggs,  why  it  was  not 
done  according  to  their  intendment?  Who  re- 
plied. They  were  not  then  ready,  because  the 
congregational  churches  and  they  were  not 
fully  agreed;  but  itow they  w;pre  com^  all  to  an 
Kreemeot,  and  the  work  would  be  done  in  a 
snort  time:  that  all  things  were  now  near  ready 
both  in  country  and  city;  and  that  a  frigate  or 
more  would  revolt  from  the  king  to  them.  Not 
lone  after,  the  said  Riggs  carried  htm  the  said 
Phillips  to  the  house  of  one  Tonee,  ^n  old 
army  captain,  but  now  il^ler  of  tobacco  and 
stroag-water  in  Tower-Ditch ;  where  he  heard 
Tonge  say  onto  BJesss,  That  -he  had  been  at 
Windsor-Caatle,  and  had  made  a  captain,  two 
Serjeants  and  a  gfinner  to  be  of  their  party;  and 
that  they  had  undertaken  to  deliver  up  tne  said 
castle  to  that  party  which  were  now  to  rise. 
To  which  Riggs  replied.  Yon  have  done  well: 
and  further  said,  I  am  going  now  to  surprize 
two  castles  in  Kent;  one  of  them,  as  this  De- 
ponent rememberetfa,  was  to  be  Deal-Castle; 
and  this  he  vroold  aird  could  do,  for  that  he 
oM  some  cotrespondence  nierem,  and  mticfa 
iK^aintsiice  mvi -where  he  forsieriy  vgtd  to 


preach.  And  further  ssith,  Thftf  Tonne  asiced 
Riggs  who  should  lead  the  men  that  were  top 
rise,  and  who  commanded  in  chief?  To  whicli 
Riggs  reolicd,  That  Ludlow  was  appointed  Sot 
that  work. 

«  He  further  saith.  That  be  asked  Riggs  and 
Tonga,  how  this  business  might  be  carried  on 
wiih  safety  and  secrecy  ?  Riggs  told  him.  That 
there  was  a  council  of  six  which  managed  the 
design,  wlio  sat  but  one  6nj  in  a  place,  and 
would  not  be  spoken  witb  but  by  the  agitators 
of  each  county ;  who  were  employed  by  theos 
to  and  fro  in  this  work,  to  prepare  and  mak« 
ready  all  parties  in  the  several  counties;  ^and 
that  these  six  were  of  several  congregations  and 
opinions,  to  the-  end  chat  ail  partiee  mighc 
unite.  •  And  further  saith,  That  oue  Wade^  or 
some  such  name,  whom  he  heard  Rigi^  and 
Tonga  say  was  a  ship-chandler  in  East^mich- 
field,  did  furnish  powder  to- carry  on  tbi^desigfly 
in  11V hose  company  he  once  was,  and  heard 
himself  say  as  much ;  whioh  said  person  be  be« 
iieves  be  ItnowB  when  he  seeth  him  again.  He- 
also  saith,  That  Riggs  told  him  all  Uie  congre- 
gatioual  chorches  were  now  agreed  to  join  in 
this  design ;  and  that  Riggs  and  Tonga  desired 
this  esaminant  to  furnish  what  men  aod  arms 
he  oottld :  which,  he  soiih,  he  never  intended  to 
do  it,  though  they  earaestly  reqoested  it  of  him« 
Only  he  saith,  In  some  things  he  was  toe  faul- 
ty, which  he  prayeth  pardon  for;  which  was,,  itt 
sending  word  to  the  several  meetings  on  Son^ 
day  last,  That  the  traioed-baods  were  coming 
to  seize  them :  upon  which  the  chiefest  of  them 
made  their  escape  before  the  soldiers  arrival ; 
and  that  he  being  deluded  by  their  ^r  speeches, 
did  promise  to  give  them  the  word  when  the 
general  risint*  was  to  be;  in  which  rising  all  the 
chorches  aforesaid  ptomised  to  join,  and  the 
Fifth-monarcb^men  to  lead  the  Van.  And 
further  saith.  That  Rigfipi  told  biro.  They  had 
a  Declaration  ready  to  ning  among  the  people, 
against  Bishops  and  Common-Prayer;  and  that 
Liberty  of  Conscience  was  held  forth  therein. 
But  first,  before  this  Declaration,  they  would 
seize  on  the  king's  person,  and  that  then  thehr 
Declaration  would  take  with  the  people.  And 
also  saith.  That  one  capt.  Baker,  one  Bradley 
and  Tonge,  were  priif^  to  all  these  transoctione 
which  were  debated  by  them  in  his  presence; 
and  that  the  said  Baker  came  afterwards  to  thit 
examinadt,  and  discoursed  all  the  aforesaid  par- 
ticulars, and  incited  him  to  help  en  with  the 
work;  and  told  him,  their  arms  and  powder 
were  distributed,  and  that  a  porter,  which  tras 
formerly  a  soldier,  carried  the  powder  to  sete* 
ral  places  in  a  sack.  And  fuftifer  saith,  That 
Riggs  told  him  tliey  had  divers  firicnds  both  in 
London  and  the  conntry,  who  had,  and  would 
help  them  to  money ;  and  clmt  aH  their  friende 
were  now  ready  in  all  countries,  waiting  only 
for  the  day  when  they  were  to  act ;  and  tfaoC 
the  treasure  in  the  Guild-hall  was  likewiM  to 
bb  seized. 

<<  And  that  the  m6  lUggs^^so  loM  hki^ 
Tliat  they  intended  lo  flnrpvite  the  Tower,  whieii 
they  oonid  ciiiiy  dO|  hiviiigiottetiNraintfait 
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woulfi  assist:  And  this  Vras  to  be  put  in  execa- 
tion  in  some  evening  tivben  sir  John  Robiason 
came « home  late,  by  following  close  after  his, 
coach  with  a  party  of  men,  which  should 'be 
ready  for  that  purpose.  G.  Phillips/' 

Sir  Wiliiam  MorUe,  and  Sir  Henr^  Bennet^ 
Principal  Secretaries  of  State,  sworn. 

Sir  William  Morice»  I  have  had  intelligenoe, 
and  several  advertise ments  from  several  parts 
of  the  kingdom,  that  there  was  a  design  of 
rising,  and  an  insurrection,  that  it  was  the 
general  expectation  aud  common  discourse  of 
the  diMtintented  and  di!»afiected  party  ;  nay,  it 
was  likewise  preached  about,  ihac  ih«  Pupist» 
bad  a  design  to  rise  aud  cut  tlie  throats  of  the 
Protestants.  I  had  four  or  five  letters  to  that 
efect  sent  and  brought  me ;  aud  these  rumours 
w«re  spread  to  excite  others  to  join  with  these. 
.  Sir  Henry  Brnnet^  Divem  letters  of  mine 
were  to  tlie  same  effect,  That  there  was  nn  in- 
sur^ction  intended  at  that  time,  and  calling 
upon  one  another  to  be  ready  at  that  time. 

Sir'JoAn  Talbot  sworn. 

Sir  John  Talboi.  I  suppose  that  the  evidence 
that  1  can  give  in  relation  to  the  prisoners,  is 
only  the  consequences  of  this  report,  which 
they  had  rumoured  about  the  papists  massa- 
cring the  pr'itestants :  the  consequence  was 
this,  That  it  made  a  very  great  disturbance  in 
'Worcestershire  and  Warwickshire,  insomuch 
that. many  gentlemen  that  lived  in  the  counti-y 
in  very  gou^  repute,  came  under  a  verv  ereat 
suspicion  of  all  their  neighbours ;  and  tfie lieu- 
tenants wrote  to  one  another  to  secure  rbany : 
There  were  guards  set  to  satisfy  the  fears  of  the 
country,  Friday  night,  which  the  rising  should 
have  been  on,  they  would  not  intrust  the  catbo> 
lies  to  be  in  arms,  but  other  volunteers. 

Mr.  Hodgei  sworn. 

Mr.  Hodgei,  In  Dorsetshire,  the  $3d,  Oct. 
last,  there  was  a  discovery  made  by  some  of  the 
town,  of  an  intention  of  a  genersl  rising ;  and 
some  of  the  town  were  engaged  in  it ;  one  Mr. 
Harvey  a  justice  of  the  peace  examined  divers 
persons;  four  that  were  privy  to  it  were  sent 
to  the  gaol,  and  an  express  sent  to  Mr.  Secre- 
tary Morice.  Sir  John  Weld  the  younger  gave 
sucn  an  account  of  Shrewsbury. 
.  Stubbi,  My  lord,  the  occasion  of  my  going 
that  Fnday-nieht,  was  by  Mr.  Hill,  and  Mr. 
RiggS  suggei»tiug  the  papists  rising ;  1  was  never 
known  to  be  a  plotter ;  I  had  not  gone  forth 
that  night,  but  only  by  their  persuasions;  1 
never  hrani  of  any  arms,  but  only  the  rumours 
of  the  people. 

Mien.  1  would  (ain  kaow  of  Mr.  Riggs 
what  number  of  arms  I  told  him  was  delivered  ? 

lUggi,    I  know  not  the  number. 

Major  Tho.  Bof^oy  (at  his  desire)  was  sworn. 

Major  Bonftnf,  I  do  not  remember  that  I 
ever  saw  Philhps's  face ;  but  I  did  understjind 
it  was  his  custom  to  come  to  the  Exchange  to 
iniiBaate  hiioieif  into  my  officers^  maiiog  merr^ 


with  them,  and  endeavouring  to  get  the  woiU ; 
and  I  believe  it  was  his  common  practice. 

PhUUpt,  He  may  remember  I  came  on  the 
Exchaui^e  and  spoke  to  him,  and  was  looking 
for  one  of  his  Serjeants ;  I  asikf  d  no  man  the 
word,  but  presently  went  to  the  Black-Laon  in 
the  new  alley,  and  from  thence  I  went  home; 
I  did  not  ask  the  word  t>f  any  one.  I  have 
confessed  before  the  council,  that  at  the  begin- 
ning of  August  1  met  Mr.  Riggs  in  Cheapside; 
he  then  came  and  closed  with  me,  and  walking 
along,  said  he,  Do  not  you  hear  of  a  rising  which 
should  have  bein  on  Friday  ?  No,  naid  I ;  and 
then  I  a»ked  him  where?  He  ftaid,  at  Cain* 
berwell:  and  I  thinking  nothing  of  it,  came 
home  and  spoke  of  it  in  my  family,  as  news 
from  ^T.  Riziis.  On  Tuesday  I  met  Mr.  Riggs 
on  Tower-Tlili,  and  he  brought  me  to  the  house 
of  Mr.  Tonge;  Toni^e  told  Riggs  he  had  been 
at  Windsor,  and  made  some  party  to  secute 
the  Castle.  Riggs  said  he  could  go  down  to 
Kent,  and  secure  Deal  and  another  castle :  for 
he  had  been  a  preacher  there.  As  f  ^r  Mr. 
Tykr,  erne  night  coming  near  captain  Foster's 
door,  and  having  not  seen  him  in  three  years 
before,  he  asked  me,  if  I  would  not  drink  ?  I 
said.  Yes :  Then  came  in  the  carrier  of  Nor- 
wich, I  never  saw  this  carrier  until  tlien  ;  Then 
came  Mr.  Tyler,  and  there  wa^  talk  in  i^  of  a 
frigate,  and  the  time  of  the  lanchinu  of  it,  aud 
how  it  was  to  be  manned ;  but  a  little  after 
captain  Foster  came  and  charged  me  with  a 
report,  that  I  should  say  he  was  eugnged.  I 
told  him  I  knew  it  not,  nor  said  it  not :  I  have 
often  declared  I  would  liave  n<»ihiug  to  do  in 
it.  It  is  true,  Mr.  Ricj;s  c  mie  and  tiiankid 
me  that  I  sent  notice  to  the  nieetiug  to  be  gone; 
and  I  told  him  I  would  do  the  people  any  good 
I  could ;  but  Mr.  \W\lzs  kno«%s  I  told  him  it 
was  a  dangerous  busiut&s,  and  I  would  not 
meddle  with  it :  I  am  sure  in  the  time  of  the 
Fifth-monarchy  insurrection  I  was  faitliful  to 
the  king,  ventured  my  life  as  far  as  any  man; 
Sir  William  Wales  put  trust  in  me,  and  I  did 
that  service  there  that  the  coloner  himself  did 
not  venture  to  do.  But  that  I  was  engaged  in 
this  business,  it  is  a  trouble  to  me,  and  I  hop^ 
the  king  will  he  merciful  to  me,  I  did  not  think 
that  suc)i  a  thing  would  be  disclosed  in  so  short 
a  lime.  For  my  part,  I  did  not  mind  it,  I  knew 
notliing  the  night  I  was  taken,  I  wa%  in  bed, 
and  did  not  offer  to  escape ;  I  hope  the  king 
will  look  upon  me  as  one  drawu  in. 

S/uMf.  1  never  had  any  meeting  with  any.  of 
the  council ;  most  of  the  things  I  heard  at 
Mr.  Tonge's  house,  meeting  with  Mr.  Riggs  by 
chance.  For  those  gentlemen  Mr.  Tyler  speaks 
off  the  council  of  furry  and  of  six,  I  never 
knew  them :  I  am  sorry  J  should  be  concerned 
in  su^h  discourse,  and  I  hope  his  majesty  will 
have  iiiercy  on  me. 

GiMt.  My  lord,  I  was  at  a  neighbour's 
house  at  that  time,  aud  went  to  drink  a  cup  of 
beer  alone  in  their  kitchen,  not  knowing  of 
Hill,  Riggs  or  Stubbs  coming  there:  I  never 
appointed  them  any  meeting,  they  came  in, 
,MKi  wheo  they  ctme  iD|  they  asked  if  there  was 
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Miont  Oibbs  there;  so  the  people  of  the 
house  cold  them  there  wos.  They  came  and 
totd  me,  there  were  some  gentlemen  would 
•peak  with  me ;  whereapon,  thej  being  strange 
faces,  I  stood  up,  and  said,  Gentlemen,  what  is 
your  business  with  me  ?  Said  they,  we  would 
drink  a  cup  of  heer  with  you.  Then  said  I,  sit 
down ;  they  had  a  desire  to  be  private,  and  to 
go  op.  Whereupon,  not  knowing  their  busi- 
netSy  I  went  up,  supposing  they  meant  some 
matters  of  my  trade ;  but  we  sitting  down,  Mr. 
Riggs  said  to  me,  Mr.  Gibbs,  what  is  the  best 
news  ?  And  Mr.  Hill  also  did  urge  and  ask  for 
newt.  Said  I,  Gentlemen,  I  know  no  news, 
nor  none  can  I  tell  you.  So  they  made  ea- 
qoiry  then  for  my  brother:  said  I,  I  cannot 
tell  where  ray  brother  is,  may  be  your  business 
is  most  with  him ;  I  will  send  for  him :  and  I  sent 
the  maid  for  him,  and  directed  her,  that  if  he 
was  not  at  home,  she  should  leave  word  for  him 
to  cume.  Again  they  ui^ed  for  news,  and  I 
told  them  I  knew  none  but  only  this,  that  the 
meeting  was  seized  upon  the  last  Sunday,  by 
armed  soldiers :  but  to  tell  them  there  would 
be  any  rising,  or  of  any  arms  delivered,  or 
pislob,  as  Mr.  Hill  has  related  it,  was  a  thing  I 
was  wholly  ignorant  of.  I  speak  as  in  the  pre- 
sence of  God,  and  I  know  1  must  one  day  give 
an  account  before  the  great  assizes  of  the 
world  ;  and  I  fear  that  which  they  have  said,  is 
out  of  some  fear  lying  upon  them,  being  guilty 
of  some  fact,  and  so  to  shrond  themselves 
under  flEdse  lies.  They,  nor  no  other  can  prove 
Chat  eirer  I  received  or  delivered  any  arms,  or 
that  any  were  delivered  by  my  order;  these 
mett  speak  falsly. 

Sir  Orl.  Bridgman.  You  mistake  yourself, 
they  do  not  charge  yoa  with  receiving  or  deli- 
vering arms,  but  you  related  it :  your  brother 
speaks  such  things  had  been  done,  and  if  vou 
know  of  this,  and  do  consent  and  conceal  it; 
you  are  equally  guilty. 

G*6te.  After  thry  Irad  asked  the  news,  in  a 
short  time  my  brother  came  into  the  room, 
and  I  rose  from  the  table,  and  went  towards 
mv  brother;  and  then  my  brother  asked  me 
what  those  gentlemen  were  ?  I  said  they  were 
strangers  to  me,  and  knew  not  what  they  came 
for.  Says  he,  they  are  strangers  to  me  also. 
Immediately  we  arose,  paid  our  reckoning,  and 
went  away.  But  that  ever  I  said  my  brother 
told  roe,  *  T\\e  council  of  six  was  broke  up,  all 
*  is  ready,  Ludlow  to  be  general^  and  Alhallow- 
'  Eve  the  time,  or  that  things  went  on  well ;'  I 
deny  it :  my  brother  said  no  such  thing  to  me, 
tor  f  to  any  man.  When  there  was  an  in- 
•arrection  by  the  Fifth- Monarchy  men,  I- was 
then  presently  ready  at  beat  of  drum,  went  out 
hi  ny  own  person  to  serve  his  majesty  at 
twelve  o'clock  at  night,  though  I  had  servants 
of  my  own.  My  Sections  were  such,  that  I 
have  always,  ever  since  his  majesty's  restora- 
ioo,  been  an  obedient  subject  to  all  his  lawful 
commands.  I  belonged  then  to  major  Kilby's 
company,  and  did  continue  marching  in  the 
eompany  ailtil  ti»  whole  business  was  over, 
and  ventured  my  life,  and  never  did  contrive 
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any  plot,  or  knew  of  any  plot,  received  or  de-> 
liv^/red  anv  arms.  As  Co  the  inhabitants  among 
whom  I  have  lived  many  years,  they  have 
known  my  conversation ;  I  have  been  a  peace- 
able neighbour,  subjecting  myself  under  thb 
fovernroent  that  now  is,  whom  God  continue, 
desire  this  certificate  may  be  read  concerning, 
my  neighboun  testimony  of  my  conversation. 

Sir  Orl.  Bridgman,  It  you  have  any  of  them 
here,  they  may  speak ;  but  the  certificate 
cannot  be  read. 

The  Porter^s  man  of  Bridewell  said,  he  knew 
nothing  but  that  he  lived  very  quietly  among 
his  neighbours. 

C.  Ait  ice.  Nor  I  neither. 

Court.  Mr.  Tonge,  what  have  yoa  to  say  ? 

Thnge.  I  have  nothing  to  say,  but  that  the 
first  man  that  brought  me  into  this  business 
was  Tyler. 

Selien.  All  that  I  am  charged  with  is  a 
report  of  the  delivery  of  some  arms ;  seeing 
that  a  number  of  arms  are  mentioned,  I  would 
ask  what  was  the  number? 

Riggs.  I  cannot  well  tell  the  number,  bul 
you  said  there  were  some  arms  given^  and  some 
to  be  given,  and  that  Several  had  come  tethac 
place,  and  went  away  without  arms,  and  that 
within  two  or  three  days  there  would  be  more 
given;  but  as  to  the  number,  I  cannot  re* 
member. 

Selicn.  Now  take  notice  of  Mr.  Hill's  evi- 
dence, he  hath  asserted  that  there  were  five  or 
600;  how  do  these  agree?  1  can  have  sufii* 
cient  testimony  of  my  life  aiid  conversation. 

Court,  If  you  have  any  thing  more  to.say  ia 
this  business,  spea^  in  the  name  of  God,  no 
body  hinders  you,  but  keep  to  the  business. 

Sklien.  I  intreat  the  fiench  to  take  notice 
what  I  am  charged  withal ;  it  is  only  a  report 
I  received  from  one  man,  and  told  to  another, 
and  the  very  original  was  a  \ye,  there  was  no 
such  matter ;  and  yet  here  is  audacious  evi- 
dence :  be  says  I  named  five  or  600,  and  yec 
Riggs,  to  whom  I  spoke,  heard  me  name  no 
number. 

Coun$eL  One  speaks  to  the  arms,  but  doee 
not  remember  the  number  ;  they  both  speak 
to  the  thing. 

Sellert.  How  can  Mr.  Hill  be  a  competent 
witness  against  me,  when  he  never  saw  my 
face  before,  but  says  Mr.  Riggs  told  him  ? 

HilL  I  said  not  so>  but  that  I  heard  it  from  • 
your  own  mouth. 

Mr.  Soikitor.  Mr.  Riggs,  why  did  you  go  to 
Mr.  Sellers  to  help  Mr.  Hill,  to  arm»  ? 

Biggs.  Because  Mr.  Sellen  told  me  the  da? 
before,  that  he  heard  there  was  some  delivered,, 
and  more  would  be :  and  the  next  day  we  weiit 
to  the  Exchange,  and  there  he  told  me  this, 
story. 

Sellers,  I  cannot  hear  him. 

Sir  OrL  Bridgman.  He  sajs,  tou  told  him- 
the  day  before  there  was  arms  aelivered,  and 
more  would  be  delivered ;  and  then  the  next 
day  he  and  Mr.  Hill  came  on  the  Exchaoge, 
and  then  you  spoke  those  words  which  ihtjr 
both  witness  against  you. 
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Stllin,  I  never  spoke  such  e  word.  It  u 
true,  what  Wapsbot  told  me,  I  told  Riggs, 
which  was,  that  there  were  armi  delivered ;  but 
it  seems  there  was  none  :  and  I  told  him  I 


would  tell  him  the  truth  the  next  day  on  the 
Exchange.  And  so  in  the  mean  time  speaking 
Willi  Wapshot,  he  told  me  there  was  no  such 
tiling,  and  I  told  Mr.Kiggs,  Wupshot  said  there 
was  none. 

Court,  Pra^  what  made  jrou  so  busiljr  inquire 
after  arro$,  it  you  were  not  concerned  } 

Scliert.  i  did  not  inquire  after  it,  but  acci- , 
^entail)  meeting  him  in  Mark-Lane,  he  told  me. 

Tong6,  My  lord,  as  you  are  my  judge,  so  1 
hope  }ou  will  be  my  counsellor;*  and  I  pray 
your  advice,  whether  Mr.  Tyler  and  Mr.  Ri^t 
he  competent  witnesses  against  me,  they  bemg 
in  the  same  case. 

Sir  Orl  Bridgman.  Where  is  the  cause  of 
your  exception  ? 

Tonge.  Because  they  are  in  the  same  case. 

Sir  Orl,  Bridgman,  There  are  four  witnesses 
all  ai^aiost  you,  your  own  confession  and  exa- 
mination against  you ;  through  the  whole  busi- 
ness yeu  are  a  prmcipal  person. 

Tonge.  1  confess  I  did  confess  it  in  the 
Tower,  beini;  threatened  with  the  rack. 

Sir  Orl.  Bridgman,  There  is  Mr.  HiU,  Mr. 
Ri^gs,  Mr.  Bradley,  and  Mr.  Tyler :  there  is 
liili  and  Bradley  without  exception;  Bradley, 
he  was  not  at  all  concerned,  he  went  along 
with  you  CO  know  what  you  said ;  and  Mr. 
liill  was  not  a  person  in  the  design,  but  made 
use  of  only  to  find  out  the  plot :  they  did 
nothing  unjustifiable,  so  they  are  witnesses 
without  exception. 

Serj.  Gljfnne.  We  desire  your  lordship  to 
declare  whether  Riggs  and  Tyler  be  lawful 
witnesses. 

Sir  Orl^  Bridgman,  I  would  have  jo\i  know 
this  :  Where  you  make  exception  agaiust  those 
persons  that  are  guilty  of  the  same  crime,  thac 
IS  a  mistake  to  say  they  are  not  witnesses :  in 
cases  of  treason,  where  there  are  works  of 
darkness,  these  are  things  men  will  not  dO  by 
day-light,  but  in  darkness ;  and  who  can  dis- 
cover these  works  of  darkness  better  than  they 
that  have  to  do  with  them,  if  God  turn  their 
hearts?  It  is'  true,  such  persons  as  these  are, 
if  they  had  been  convicted,  they  are  not  wit- 
nesses ;  but  though  they  are  in  tne  same  fault, 
it  is  frequent  practice,  they  are  allowed  in  case 
of  felony.  Besides,  they  are  not  witnesses 
alone,  and  there  are  diVers  circumstances  con- 
curring. 1  Edw.  6,  5  £dw.  6,  both  statutes 
say,  There  shall  be  lawful  witnesses  in  cases  of 
High -Treason ;  but  that  is,  such  witnesses  as 
she  law  would  allow  before  those  statutes: 
The  ^meaning  of  the  statutes  was,  that  men 
might  not  be  taken  upon  bare  surmises ;  there- 
fore the  law  says,  there  shall  be  two  witnesses. 
When  one  is  accused  of  treason,  another  in  the 
same  offence  uncenvtcted,  his  evidence  is  made 
ase  of;  and  though  he  is  not  so  upright  a  vrit- 

.  *  See  a  Note  to  the  Case  of  Don  Pantoleou 
Sb^  vol.  4,  p.  406, 


oess  as  others,  yet  he  is  such  a  witness  as  the 

jury  is  to  take  notice  of.  Such  testimony  was 
aliowahie  before  those  statutes;  and  the  trial 
is  still  by  jury,  not  witnesses,  and  the  jury  are 
to  consider  of  the  credit  of  the  witnesses.  la 
king  James's  time  a  great  person*  was  con- 
demned upon  the  evidence  of  one  in  tiie  same 
treason.  It  is  plain  by  several  cin;umstances, 
you  have  been  a  principal  person,  a  leader-on 
of  the  business:  Though^  a  man  be  but  present 
wlien  treason  is  spoken,  or  designed  and  acted ; 
if  this  man  be  present,  and  shew  any  thing  of 
approbation,  hi«  cbncealing  of  it  is  as  much 
treason  as  he  that  did  it,  they  are  all  principals  - 
in  treason. 

Sol,  Gen,  May  it  please  your  lordships,  and 
you  gentlemen  of  the  jury,  you  have  heard  the 
evidence  of  the  prisoners  at  the  bar ;  Five  of 
them  have  stood  out  their  trial,  a  sixth  hatli 
confessed  the  (act.  Against  those  persons  that 
Oow  stand  at  the  bar,  under  good  favour,  there 
is  a  clear  and  unquestionable  proof  of  the 
crime  charged  against  them,  and  they  have  not 
said  any  thing  that  hath  either  taken  away  the 
credit  of  tiie  evidence,  or  excused  the  matter. 
If  you  consider  first  Tunge,  there  are  against 
him  four  witnesses,  and  those  unquestionable ; 
as  you  heard  the  direction  of  the  court,  that  he 
knew  of  the  design,  approved  of  it,  contrived 
how  to  surprize  Windsor-castle,  had  corrupted 
the  head  gunner  and  Serjeant  there :  That  he 
did  contrive  to  seize  Whitehall,  and  if  you  be^ 
lieve  B.'-aiiley,  advised,  as  the  fittest  way,  to 
break  into  ihe  privy-garden  :  All  this  against 
Tonge,  with  a  world  of  other  evidence  how 
active  he  has  been,  his  house  was  the  place  of  - 
consultation,  he  imparts  the  design  to  Phillips, 
and  Phillips  undertakes  to  get  the  word  of  the  * 
trained- bands ;  I  thiuk  none  Ct'\n  prove  more 
than  is  proved  against  him.  When  you  come 
to  hear  the  proof  against  Phillips,  it  is  proved 
that  he  offered  to  betray  SOO  arms  in  the  ar- 
tillery, where  he  had  some  kind  of  trust,  and 
that  be  was  ready  to  endeavour  the  word  when 
the  insurrection  was  to  be ;  and  but  a  very 
little  before,  he  is  the  man  that  discovers  to  the 
congregational  meetings,  that  the  trained- bands 
were  coming  to  surprize  them,  that  is  in  liis 
own  confcsbion,  as  well  as  the  willingness  in 
him  to  discover  the  word.  It  is  proved,  that 
Tonge  and  Stuhbs  were  present  at  those 
discourses  touching  surprizing  the  Tower,  se- 
curing the  king,  this  is  proved  expressly  against 
them :  Stubbs,  he  thinks  he  has  said  fairly  for 
himself,  when  he  doth  ask  Mr.  liill  whether 
he  did  not  say  he  had  horses  and  200^  to  carry 
on  the  work ;  Mr.  Hill  says  he  did  say  so  s 
Then  it  seems  Stubbs  was  inquisitive  what 
helps  there  were  to  carry  it  on.  Mr.  Hill  goes 
further;  that  in  the  presence  of  Stubbs  it  was 
said  there  should  be  no  quarter  given,  but  sucli 
as  Ludlow  should  have  if  he  were  taken. 
When  you  come  to  Gibbs,  he  does  deny  all  th« 
whole  matter,  and  indeed  so  they  would  all; 
i 

•  Sir  Waller  Raleigh,  See  No.  T4,  voL  S,  pi 
I»  of  this  Collection. 
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anU  tbej  hiire  nothing  to  say,  but  to  cnr,  th«  i  til  their  debatei,  even  when  tha  kiog  himMlf 

*_  ■  <*       1  i  %m  ^^%  ft*  ■•■■  '       %  ^  m 


witnesses  have  sworn  taUely,  and"  God  is 
a  rtghteoQs  God,  and  he  wtil  require  their  blood 
one  day :  But  remember  what  a  horrid  pro- 
testation wus  in  that  Inter  that  was  sent 
abroad,,  to  alarm  the  whole  kingdom,  as  if  a 
massacre  was  intended  by  the  papists,  and  the 
watch-word  thev  should  all  rise  by  ;  that  let- 
ter says,  <  I  caU  the  eternal  God  to  witness, 
'  this  is  no  trepan,  but  a  sober  truth/  Do 
you  think  that  men  who  are  not  ashamed  to 
call  the  clernal  God  to  witness  to  a  lye,  when 
it  is  to  raise  a  sedition,  will  make  any  scruple 
of  such  protestations  at  the  bar,  when  it  is  to 
save  their  lives  ?  And  if  a  man  may  escape  by 
bis  own  protestation  >  who  shall  ever  be  found 
guilty }  But  Gibbs  thinks  be  says  a  great  deal 
for  himself,  when  he  says  his  neighbours  Can 
^ve  ^reat  testimony  of  his  good  conversation. 
Alas !  who  will  deny  to  give  a  good  report  of 
any,  man  till  he  hear  evil  proved  against  him  ? 
But  do  you  <hink  a  little  demure  and  sober 
carriage  amongst  a  man*s  neighbours  will  serve 
to  balance  an  evidence  of  high-treason  ?  Is  not» 
the  proof  clear,  that  he  did  Ijoth  know  the  de- 
sign and  approve  it  ?  Mark  what  Gibbs  tells 
the  company.— My  brother,  saith  he,  for  his 
part  be  will  not  speak  before  you  ;  but  if  you 
be  honest  men,  this  is  the  news  that  was  spokej 
like  one  that  was  not  consenting  to  it.  Weil 
then,  what  is  the  news  ?  He  tells  them  why  the 
council  of  sis  are  broke  op,  Friday  is  the  day 
of  action,  Ludlow  is  to  be  general.  Can 
any  man  be  privy  to  the!»e  things  and  re> 
late  them  so  chearfuUy,  aud  yet  not  be  con- 
senting? Believe  it,  it  is  a  bard  matter  to 
find  greater  evidence  of  a  knowledge  and 
consent  against  any  conspirator,  until  he  break 
out  into  open  action.  Sellers,  he  says  that  the 
witnesses  do  not  agree;  for  Mr.  Hil^  speaks 
that  he  safd  there  was  five  hundred  arms  deli- 
vered, and  forty  men  went  without  arms,  but 
within  two  or  three  days  there  would  be  more. 
And  when  Riggs  comes  to  speak  he  says  he  did 
say  arms  were  delivered,  and'  more  would  be, 
but  he  did  not  remember  what  number ;  and 
because  they  agree  in  the  thing,  but  not  in  the 
number,  therefore  he  thinks  they  disagree  in 
the  matter.  Observe  what  reason  was  there 
that  lliggs  comes  te  enquire  of  Sellers  for  arms, 
because  Sellers  told  him  the  day  before  arms 
were  delivered,  and  more  would  be,  he  thought 
therefore  he  came  to  a  very  proper  person  to 
tell  him.    If  you  mark,  Sellers  does  deny  open- 

S'  in  the  court  that  ever  be  saw  the  face  of 
iU  till  he  was  appreliended,  although  Hill  was 
with  Rif^s  when  the  arms  were  spoken  of  upon 
the  £xchai}ge :  and  then  he  says  again,  that 
Hill  speaks  by  hearsay,  he  is  out  in  that  too ; 
ibr  Mr.  Hill  swears  expressly,  he  heard  the 
words  themselves  from  Sellers.  Then  here  are 
these  before, you,  four  witnesses  against  Tonge, 
two  agpunst  Phillips,  and  his  own  confession ; 
here  are  two  against  Gibbs,  with  these  circum-> 
stances,. '  If  you  be  honest  men,  this  is  the 
'  newt,'  &c.  Here  are  two  witnesses  likewise 
mms^  StoMN^  who  wtt  likewise  present  at 


was  to  have  had  the  same  quarter  with  Ludr- 
low.  Now,  gentlemen,  that  there  was  a  con- 
spiracy, I  think  you  have  a  clear  evidence : 
we  may  thank  God,  and  the  care  of  the  king 
and  his  ministers,  that  ^  went  no  further ;  bu( 
it  is  no  thanks  to  these  men,  they  would  have 
carried  it  to  the  extremity,  had  they  had  power. 
And  without  question  this  was  formed  by  other 
kind  of  wits  than  these  poor  contempiibie  agi- 
tators, who  are  now  tried  for  it :  you  see  there 
was  a  council  of  forty,  and  an  under-council  of' 
six,  a  declaration  framed  to  scatter  at  the  time 
of  action,  and  that  action  directed  to  he  both 
in  the  city  and  country,  jtt«t  in  effect  at  th« 
^saroe  pitch  of  time  ;  and  that  it  qiight  be  so,  a 
wicked  and  an  impudent  letter  is  cotitrtved, 
and  many  thousand  copies  dispersed,  and  it 
wrou(|Tht  so  far,  that  the  countries,  much  about 
the  time  appointed,  were  in  great  disorder,  as 
you  have  heard  it  proved.  Is  it. not  plaiti, 
that  an  evil  spirit  went  throughout  the.  whole 
nation  and  animated  the  whole  party  of  male- 
contents?  most  evidently  it  was  a  terrible  coi>- 
spiracy.  Gentleihen,  it  is  true,  it  is  a  question 
of  blood,  but  it  is  royal  blood,  it  is  the  blood 
of  princes  and  nobles,  Jtnd  it  concerns  the 
peace  and  security  of  the  kingdom,  and  every 
roan's  propriety,  and  of  religion,  for  they  had 
ieh  no  man  ofconscience  or  reputation  behind 
ifthey  had  prevailed.  Consider  the  massacre 
these  men  would  have  committed,  had  they 
prospered,  and  oppose  that  to  the  pretended 
massacre  which  they  gave  out  by  tlieir  letter 
the  Papists  would  liave  committed.  Consider 
that  you  have  the  life  of  the  king  in  your  hands, 
and  I  doubt  not  but  he  and  the  whole  kingdom 
shall  always  be  safe  ia  the  verdicts  of  honest 
men. 

C  JuMtice,  My  masters  of  the  Jury,  I  can- 
not speak  loud  to  you,  you  understand  the 
nature  of  this  business,  such  as  I  think  you 
have  not  had  the  like  precedent  in  your  time. 
My  speech  will  not  give  me  leave  to  discourse 
of  it;  for  the  witnesses,  they  are  none  but  suoh 
as  may  satisfy  till  honest  men :  It  is  clear  they 
all  agreed  to  subvert  the  government,  to  de- 
stroy his  majesty;  what  can  you  have  more? 
two'of  the  witnesses  arto  without  exception,  but 
I  do  not  see  any  way  but  their  testimony  is 
^d.  For  the  parties,  they  in  themselves  are  very 
inconsiderable;  these  are  but  the  out-boughs, 
and  if  such  fellows  are  not  met  withal,  these 
kind  of  people  are  the  fittest  instruments  to  set 
up  a  Jack  Straw  and  a  Wat  Tyler:  therefore 
you  must  lop  off  these,  or  else  they  will  enoon« 
rage  others.  You  secT  one  of  their  own  com- 
pany hath  confessed  the  fact,  outof  remone  of 
hift  owfn  conscience.  But  i  leave  the  evidence 
to  you :  go  together. 

Officer  was  sworn  to  keep  the  Jury. 

The  Jury  withdrew;  and  after  an  hoor's 
consultation,  they  returned. 

Silence  was  commanded,  and  Jamet  Hind 
fetched  from  the  gaol  to  the  bar. 

Clerk  af$ke  Ftact.    Gentlemeiiy  aniwir  t* 
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Our  namei ;   Edmond  Butler,  Clement  Pung, 
Mid  the  rest  of  the  Jury  before-tnentioiied] 
are  you  all  af^rced  of  jour  verdict  ? 
Jury,  Yes. 

Cierk  of  the  Peace.    Vf  bo  ihall  mj  for  joo  ? 
Jury.    The  Foreman. 

Clerk  of  the  Beau,  Set  up  Tboma*  Tonce 
to  the  baV :  Tbomas  Tonge,  bold  np  thy  band ; 
look  npon  bim,  masters :  bow  say  yon,  is  be 
goiltjf  of  the  bii^-treason  whereof  he  stands  in- 
dicted, or  not  guittj  } 
Jury.    Guilty. 

■Clerk  ofNemgate,    Look  to  bini,  keeper. 
Clerk  if  the  Feaee.    What  Roods  ana  chat- 
tebf 
J^uy,    None.  t 

Clerk  nfthe  Peace.    George  Philli|M  to  the 
bar :  bow  say  you,  is  he  guilty  of  the  higb-trea* 
ion  whereof  be 'Stands  indicted,  or  not  gaiUy  ? 
Jury,    Guilty. 

Clerk  ofNemgate,    Look  to  hm,  keeper. 
Clerk  ^tke  Peace.    What  goods  and  obat- 
teU^ 
Jiff3^.    None. 

Clerk  of  the  Peace.     Francis  Stnbbs  to  the 
bar :   how  say  yon,  is  be  gailty  of  the  higli-' 
treason  whetVof  he  stands  indicted,  or  not 
guilty? 
Jury.    Guilty. 

Clerk  cf  Nemgaie,    Look  to  bim,  keeper. 
CUrk^  the  Peace,    What  goods  and  obattels? 
Jury,    None. 

Clerk  of  the  Peace,    John  Sellers  to  the 
bar :    bow  say  you,  is  be  guilty  of  the  high- 
treason  whereof  he  stands  indicted,  or  not 
guilty  } 
Jury.    Guilty. 

Clerk  of  Nemgate,    Look  to  him,  keeper. 
Clerk  of  the  Peace.  What  goods  and  chatteb  ? 
Jury.    None. 

Clerk  €f  the  Peace.    Nathaniel  Gibbe  to 
•the  bar ;    How  say  tou,  is  be  guilty  of  the 
high-treason  whereof  he  stands  indicted^  or  not 
.guilty? 

Jufj^.    Guilty. 

Clerk  ^Na»gate.    Look  to  him,  keeper. 
Clerk  ^  the  Peace.   Whatgoods  and  chattels? 
.  Jury.    None. 
Clflik&f  the  Peace.    Hearken  to  your  ver* 
.diet,  as  tne  court  bath  recorded  it.     You  say 
that  Tbomas  Tonge  it  guilty  of  the  treason 
whereof  he  safids  indicted,  and  so  all  the  rest. 
And  yon  say,  that  they,  nor  any  of  them,  had 
any  goods  or  chattels,  land  or  tenements  at  the 
time  of  committing  the  said  treason,  or  at  any 
time  sithenbe,  to  your  knowledge;  and  thus 
yon  say  all  ? 
Jwy.    Yes. 

CL  of  the  Peaca.  Tbomas  Tonge,  hold  up 
thy  baud,  thou]  hast  been  indicted  of  High- 
Treason,  thou  hast  thereunto  pleaded  Not 
Guilty,  and  for  thy  trial  hast  put  thyself  upon 
God  and  the  country,  and  the  country  bath 
:fbund  thee  Guilty ;  what  hast  thou  to  say  for 
.tliysdf,  why  the  Court  should  not  proceed  to 
JLudgnient,and  thereuoon  spumrd  exeottiou  of 

^^^^a^^^*^^W^^^^Ba^B*na^a  ^^0  ^^^^9  w^^^^v 


Ibnge;  I  pray  mercy  from  the  king,  I  cry 
for  mercy  frtim  the  king. 

Clerk  of  Newgate.  1'ye  bim  up.  Executioner. 

CI.  of  the  Peace.  George  Phillips^  bold  op 
thy  hand ;  thou  art  in  the  same  case  that  TImh 
mas  Tonge  is,  what  canst  thou  say,  &c. 

PkUlift  kneeled  down,  and  said,  I  pray  the 
mercy  oi  the  King  and  the  honoaraMe  bench. 

Clerk  of  Kewgata^  Tye  htm  up,  Eiecutiooer. 

CLcfthe  Peace,  Francis  Stubbi,  Imld  up 
thy  band  ;  thou  art  in  the  same  case  tbe  two 
last  prisoners  before  thee  are;  what  canst 
thou  say,  &c. 

Stubbs.  I  beg  mercy,  I  was  merely  diawa 
in. 

Clerk  of  Newgate.  Tye  him  up,  Eaecndoner. 

Clerk  of  the  Peace.  John  Sellers,  hold  up 
thy  band ;  thou  art,  &c.  What  canst  thou 
say,  &e. 

Sellert.  I  would  intoeat  this  bonoorabto 
bench  to  coniider  my  coodiiioo,  and  what  my 
cbaige  is ;  I  delivered  no  arms,  if  I  had  known 
where  they  had  been,  I  would  have  discovered 
them :  I  l)eg  mercy  from  the  king  and  this  ho* 
nourable  bench. 
9  Clerk  of  Newgate.  Tye  bim  up.  Executioner. 

CL  of  the  Peace.  Nathaniel  Gibbs,  bold 
up  thv  band ;  thou  art,  &c.  What  canst  tliou 
say,  Kc. 

Gibbe.  And  please  this  honourable  bench, 
I  have  something  to  say,  I  am  innocent  as  to 
my  conscience  of  acting  any  thing  treasonablB 
against  his  majesty ;  tbe  Lord  forgive  the  wit« 
nesses :  I  beg  the  mercy  of  the  king. 

Clerk  of  Newgate.  Tye  him  up,  Executioner. 

Ct.  of  the  Peace.  James  Hind,  hold  up  thy 
hand ;  thou  art  guilty  of  the  treason  whereof 
thou  standest  indicted  by  thy  own  confession, 
wliat  canst  thou  say,  Ace. 

Hind.  I  have  nothing  to  say,  but  humbly 
beg  the  merc^of  the  king., 

Clerk (^  aewaate.  Tye  him  up.  Executioner. 

Crier.  O  \e%\  my  lords  the  king's  justices 
command  all  manner  of  persons  to  keep  si- 
lence while  judgment  is  in  giving,  upon  pain  of 
imprisonment. 

Chief  Juetiee.  Thomas  Tonge,  George  Phil* 
lips,  Francis  StuHbs,  James  Hind,  John  Sellersi 
and  Nathaniel  Gibbs,  you  sit  prisoners  at  the 
bar,  you  have  beea  here  indicted  for  one  of  the 
greatest  crimes  that  can  te  conunitted  upon 
earth  as  to  this  world,  against  God,  our  King,  and 
vour  country,  and  against  every  good  body  that 
IS  in  this  land,  for  that  capita)  sin  of  High  Trea* 
soH,  which  is  a  sin  inexpiable  and  indeed  bath 
no  equal  sin  as  to  tbn  world.  Upon  this  you 
have  severally  been  arraigned,  and  have  seve« 
rally  (exorpt  one)  pleaded  not  guilty,  and  put 
yourselves  upon  God  and  the  country  for  your 
trials  ;  and  your  oountnr  bavefuund  von  guilty : 
For  the  five  that  are  mund  guikv,  I  mu^  tay 
that  in  you  1  find  little  remorse,  little  sense  of 
vour  sin.  For  the  Uttle  man  there.  Hind,  ha 
hath  much  shewed  his  penitencv.  As  to  tba 
manner  and  circumstances  of  thie,  rtest  men 
bare  believe  this  4i4  laoC  oiigfaaaiiy  aiise  iiro^ 
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Tottr  particiilOT  selves,  it  most  be  pat  into  you 
bj  some  others :  You  speak  as  if  yoir  desired 
mercy ;  where  wasyow  mercy,  that  woaM  have 
destroyed  king  aDd  ooantry,  and  massacred 
oMuiy  milliofis  of  souls,  no  rei^ect  of  any  pei^ 
soft,  bat  yoar  own  fVllows  f   I  speak  Uiis,  that 
you  may  be  the  more  sensible  of  your  own 
crime,  that  you  may  troly,  oat  of  the  remorse 
of  coDscicMce,  itt  sorry  for  your  sin :  You  know 
very  well  the  old  coansel,  and  it  is  a  good  one, 
'  I^ar  God,  and  honour  the  king,  and  meddle 
not  with  them  that  are  given  to  change/  Med- 
dling with  them  that  are- given  to  change,  has 
broagbt  too  much  mischief  already  to  this  mi- 
tion  ;  and  if  you  will  commit  the  same  sin,  you 
must  receive  tlie  same  punishment:  for  happy 
is  he,  that  by  other  men's  harms  uke  heed.    I 
shall  not  spend  long  time  ;With  you,  but  if  you 
will  as  much  as  you  can  discover  the  actors 
herein,  yon  will  do  God,  the  king  and  your 
country  good  service.  It  remains  that  the  court 
proceed  tp judgment:  And  therefore,  you  six, 
the  one  by  bis  own  confession,  and  the  other 
five  by  conviction  of  law,  the  Judgment  of  this 
court  is,  '  That  you  be  conveyed  back  to  the 
place  from  whence  you  came,  and  from  thence 
to  ke  drawn  upon  ad  hurdle  to  the  pUce  of 
execution;  and  there  you  shall  be  hanged  by 
the  neck,  and  being  alive  shall  be  cut  down, 
and  your  privy  members  to  be  cut  off,  your  en- 
trails to  be  taken  out  of  your  body,  and  (you 
Kving)  the  same  to  be  burnt  before  your  «yes, 
and  your  head  to  be  cut  off,  your  hndy  to  be  di- 
vided into  four  quarters,  and  your  bend  and 
quarters  to  be  disposed  of  at  the  pleasure  of 
tbe  kmg's  majesty :  And  God  have  mercy  upon 
your  souls. 


Phillips,  Tonge,  Gibbs,    and  Stubbs  were 
ordered  for  execution  on  Monday,  Dec.  29, 
when  they  were  drawn  on  two  hurdles,  vis. 
Phillips  and  Tonge  on  one,  Gibbs  and  Suibbs 
'  on  the  other,  to  tl^e  common  place  of  ezecu- 
tiob  at  Tyburn  j  Where  being  come,  they  were 
received  into  a  cart  under  the  gallows;  and 
the  executioner  desiring  them  severally  to  for- 
give him,  they  all  declared  they  did  freely  for- 
giTe  him  and  all  their  enemies,  and  did  seve- 
rally salute  each  other  with  this  phrase^  *  Wel- 
come, Brother^*  and  to  one  another  said,  *  We 
are  now  launching  into  the  deep.^    The^  being 
all  tied  up,  Phillips  gave  the  execuuoner  a 
small  sum  of  money,  and  the  rest  directed  tbe 
executioner  to  take  out  of  their  pockets  a  small 
Mrcel  of  money,  as  their  gift  to  him ;  and 
Phillips  afterwards  bent  a  sixpence,  and  pre- 
sented it  to  a  friend  of  bis,  Mr.  Stroud ;  and  a 
shilling  likewise  bent  to  one  Mr.  Clark.    Then 
the  under^eriff  of  Middlesex  acquainted  them 
they  had  all  free  liberty  to  speak,  provided 
they  did  not  reflect  upon  his  majesty,  or  the 
f  reseat  government;  which  the v  all  promised 
not  to  do,  and  thapked  him  for  his  civility. 

And  then  PkilUpM  faegim  as  follows : 

**  FrieDds  and  Countrymen ; 
<*  I  am  oome  this  dajrto  pay  that  great  debt 
Aall  ovtii  to  nature;  it  fs  a  woiIl  that  bad 


need  be  well  done,  for  it  is  but  oace  to  be  done* 
My  hope  is  now  Sibove ;  and  for  what  I  now 
come  CO  suffer,  for  my  own  part,  I  bless  God, 
in  vrhoise  presence  I  now  speak,  as  a  dying 
man,  I  hadT  ikot  aay  murderous  thought  against 
the  king;    but  I  have  prayed  for  him,  «nd 
wished  that  he  might  live  and  reign,  and  long 
reign  in  righteousness;  and  that  God  woM 
make  his  crown  a  crown  of  righteousness  upon 
his  bead,  and  bless  him  in  his  government,  so 
that  be  may  net  know  any  of  these  occasions 
more :  For  ray  part,  I  have  ventured  my  lifo 
for  his  majesty,  it  was  far  from  my  heart  to  do 
any  thing  of  that  nature.    Tbe  Lord  receive 
my  soul.    I  fr«ely  forsive  all  men,  as  I  hope  to 
be  forgiven  of  God :  I  never  tlid  act  any  thing, 
but  only  this,  which  was  my  ignofsnce  of  the 
laws,  that  I  did  not  discover  it;  and  I  was 
justly  found  guilty,  for  not  discovering.    I  have 
done,  Mr.  Sheriff;  but  hope,  after  my  brethren 
have  spoken,  we  may  have  liberty  to  aUI  upon 
the  Lord/'  • 

Und.Sher^,    It  will  not  be  denied  you. 

Then  Mr.  Tonge  began  in  this  manners 
**  Friends  and  Countrymen  ; 

<<  You  see  me  here  a  dying  man :  I  have 
sometimes  been  iu  some  men's  company,  where 
I  have  heard  them  Contriving  the  busiaeM  for 
which  I  am  to  die ;  and  that  which  led  me  to 
join  with  them  was  this :  I  was  and  bad  been 
sometimes  in  the  army ;  and  I  have  looked 
upon  this  cause  to  be  good.  As  for  bis  mar 
jesty,  the  Loid  bless  him,  and  prosper  him» 
and  put  it  into  his  heart,  that  ne  may  be  % 
nursing  father  indeed  to  his  country." 

Ufid.  iSAer.    Have  you  anj  more  to  say? 
You  may  speak. 

Ihngt,    1  have  nothing  more. 


And  then  Gt66t  proceeded  and  said,  '<  Coun« 
trymen  atid  Friends,  and  I  hope  Christians, 
and  the  last  consideration  is  that  that  makes 
me  the  more  free  to  speak  to  you ;  we  all  pro- 
fess to  crwn  God  and  Jesus  Christ  to  be  ouv 
Saviour,  our  Redeemer,  our  Sanctifier,  and 
giver  of,  and  .bestower  upon  us  eternal  life ; 
this  should  excite  our  souls  to  love  one  ano< 
ther ;  and  upon  the  account  of  God's  love, 
that  God  has  so  loved  us  as  to  give  Jesus  Chrisr, 
to  reconcile  us  sinners  to  God,  we  ought  tt> 
love  one  another,  it  is  his  great  command. 
Truly,  as  to  the  cause  for  which  I  stm  brought 
here,  God  the  great  judge  of  heaven  and  earth, 
before  whom  I  stand,  knows  that  in  the  place 
where  I  have  lived,  1  behaved  myself  as  aa^ 
oWdient  subject;  and  when  there  was  an  in- 
surrection by  the  Fifth  Monarchy  men,  I  went 
out  in  my  own  person,  though  I  had  servsnts 
as  well  as  others,  purely  out  of  affection  to  Ing 
majesty,  knowing  that  in  the  peace  of  his  gor 
vernment  1  should  Imve  peace,  anif  so  I  weojt 
out,  havuxied  m^  life,  aud  continued  out  till  all 
was  quiet,    i  was  at  a  oeighboor's  house  drink- 
ing of  a  cup  of  beer  on  Tuesday  night  in  tbe 
kitchen  alone,  save  only  the  man  uf  the  house 
and  tbe  maid ;  these  men  came  in,  one  HiQ 
and  Riggsy  that  are  tbe  witiiesses  against  me ; 
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there  were  Rigp  and  HUl,  And  dviStubbt, 
i\pd  one  Beaxeley:  and  I  being  «lone  in  ihe 
kilcbeOy  they  asked  for  one  Gibbs ;  the  people 
of  the  house  cgld  me  there  were  some  gentle- 
men would  speak  with  roe :  I  wished  them  lo 
direct  them  to  me»  and  tliey  came  to  me ;  and 
through  the  ignorance  of  the  law,  which,  it 
seems,  runs  thus:  If  any  words  treasonable 
against  his  mijesty  are  spoken,  it  is  treasonable 
to  conceal  them  t  So  thus  I  hare  given  you.  In 
part,  the  cause  of  my  being  here. 

"  Hereupon  information  was  given  to  the 
king's  majesty,  that  I  should  say  there  would 
be  a  rising,  and  that  All-hallows  eve  was  the 
time;  that  there  were  arms  sent  into  the 
country^  and  that  Ludlow  was  to  be  general ; 
and  this  was  charged  upon  me  by  the  king's 
majesty,  when  I  came  before  him  to  be  ex- 
ftouned :  And  upon  Uiirs  and  Riggs*6  oath,  I 
was  sent  to  the  Tower,  and  kept  a  long  time  a 
prisoner,  examined  three  or  four  tiroes  over  by 
the  lords  of  his  mnjesty's  council.  I  hare  oi;e 
word  more;  as  touching  my  judfroent,  I  am 
reputed  in  the  world  to  be  one  of  those  that  is 
called  by  Che  name  of  Anabaptist,  a  name  of 
derision  and  scorn ;  one  is  an  Anabaptist,  one 
an  Independent,  one  a  Presbjrterian,  one  this, 
and  one  that,  and  one  the  other ;  who  gave 
these  nick-names  to  Christians  ?  There  is  but 
one  God,  one  Lord  Jetut,  one  baptism,  one 
hope  of  glory  :  How  comes  the  body  o(Chri&t, 
or  the  members  of  Christ  to  be  called  by  these 
iiick*names?  But  now,  as  I  am  one  that  do 
profess  faith  in  God  throuj^h  the  Lord  Jesus 
Chritt,  and  do  stand  before  you  all,  and  before 
the  Lord,  I  know  no  other  God,  but  the  eter- 
nal and  living  God,  that  hath  made  the  world, 
and  that  rules  and  reigns,  and  disposes  all  his 
creatures ;  I  do  believe  in  this  God,  he  has 
been  gracious  to  me  a  poor  sinner,  and  to  all 
poor  sinners,  that  when  we  by  reason  of  sin 
hod  forfeited  pll  our  mercies,  and  were  under 
wrath  and  everlasting  destruction,  and  mXist 
perish  for  ever;  that  God  did  out  of  his  rich 
grace  and  tender  mercies  give  his  ntilj  begotten 
Son,  according  to  his  promise,  to  be  the  blesv 
ing  of  God  to  the  poor  Gentiles,  according  as 
the  Scripture  did  declare;  th*e  Scripture  rare- 
seeing  that  God  would  justify  the  heathens 
through  faith  preached  before  the  Gospel  to 
Abraham,  saying.  In  thee  shall  all  the  nations 
of  the  earth  be  blessed :  He  speaks  not  of  the 
natural  seed  of  Abraham,  but  of  Christ ;  so 
that  all  the  blessings  that  God  did  convey  to 
the  sinful  world,  are  by  the  means  of  Jesus 
Christ,  whom  God  in  the  fulness  of  time  did 
send,  his  Son,  bom  of  a  woman,  to  redeem 
poor  sinners  under  the  law ;  and  herein  was 
the  great  grace  and  mercy  of  God  towards  all 
sinners,  that  he  was  so  gracious  to  send  his  be- 
loved Son  out  of  his  own  bosom  to  take  our 
natures  upon  him,  who  were  defiled,  and  cursed, 
and  condemned,  and  separated  fiom  God.  I 
say,  Jesus  Christ  took  our  natures  ujwn  him, 
and  for  this  very  end,  to  do  the  will  of  his 
heavenly  Father :  *  Lo,  it  is  written  in  the  vo- 
<  lume  of  the  liook,  I  come  to  do  thy  WiUi  O 


*  God ;'  and  it  was  his  meat  and  drink  to  do 
his  Will;  and  what  was  that,  but  that  we 
might  be  sancti6ed  through  the  offering  up  of 
the  body  of  Jesus  Christ  lor  our  sins,  to  tread 
the  wine-pre&s  of  his  Father's  wrath,  and  to 
endure  tlie  cross,  and  bear  all  our  sins  in  his 
own  body,  that  made  his  soul  heavy  onto  death  } 
He  was  a  surety  for  us  and  our  sins,  and  for 
our  sakes  the  Lord  laid  on  him  the  iniquity  of 
us  all,  and  he  hath  borne  our  grief  and  endured 
our  punishment ;  it  made  his  soul  cry  out,  My- 
Go<l,  mjp  God,  why  bait  thou  forsaken  me  ?  or 
else  wc  must  for  ever  be  banished  ont  of  the 
presence  of  God,  and  never  have  any  hopes  of 
glory,  of  faith,  or  of  salvation,  had  not  the  Son 
of  God  become  our  mediator  and  surety ;  so 
there  is  one  God,  and  one  Mediator,  the  man 
Christ  Jesus.  He  gaVe  himself  a  ransom  for 
ail  our  sins,  to  free  us  from  the  wrath  to  come, 
everlasting  destruction,  and  from  the  worm  that 
never  dies.  O  that  «»e  could  ever  be  thankful 
to  God,  live  to  hiiA  that  hath  so  loved  us,  as  to 
send  bis  Son  to  die  for  us,  uod  is  by  the  almighty 
power  of  God  raised  from  the  dead,  and  now 
sits  at  the  right  hand  of  God,  and  ever  lives  to 
make  intercession. 

"  Truly,  friends,  this  is  not  the  love  of  man, 
but  the  love  of  God*,  and  therefore  eternal  love. 
God  so  loved  the  world  ;  it  is  God*s  love,  he 
loved  sinners,  ungodly  ones;  he  did  so  love 
them  as  to  give  his  only  beguttcn  Son  to  save 
them,  to  reconcile  them,  to  uphold  tliem,  to 
redeem  them  from  wrath  to  come;  it  was  to 
seek  and  sa\-e  them  that  were  lost.  This  is  a 
faithful  saying,  and  worthy  of  all  acceptation, 
that  Jesus  Christ  came-  into  the  world  to  save 
sinners.  We  all,  like  sheep,  had  gone  astray, 
and  must  perish  in  our  sin«,  had  not  the  Lord' 
Jesus  been  sent  of  his  Father,  out  of  his  bosom' 
to  declare  the  good  will  of  God,  and  did  it,  hy 
which  we  are  sanctified  through  the  oflfering 
up  of  the  body  of  Jesus  Christ,  and  this 
Lord  Jesus  Christ  the  eternal  Son  of  God, 
he  is  the  medialtor  heiween  God  and  poor 
sinners.  Come  unto  mr,  all  ye  that  are  wenry 
and  heavy  laden,  sny?  Christ,  and  I  will  give 
you  rest ;  now  this  grace  is  from  God,  we  are 
saved  hy  grace,  and  that  not  of  ourselves,  it  is 
the  gift  of  God;  through  faith  in^  Christ  we  are 
saved ;  and  all  things  that  do  pertain  to  life 
and  godliness  it  is  the  gift  of  God ;  now  all 
things  are  of  God,  who  hath  reconciled  us  to 
himself  by  Jesus  Christ,  to  wit,  that  God  was 
in  Christ  reconciling  the  worid  to  himself, 
not  imputing  their  trespasses  unto  thetn. 
Would  you  know  the  forgiveness  of  your  sins, 
your  peace  with  God,  and  that  God  is  well 
pleased  with  you }  God  is  reconciled  by  Jesus 
Christ  unto  you,  and  does  not  impute  your  sins 
unto  you,  but  looks  on  the  righteousness  of  Christ . 
as  satisfaction,  that  thereby  you  might  have 
the  remission  of  your  sins  through  the  blood 
of  Christ.  Be  it  known  unto  all  men,  that 
through  this  man's  preaching  the  foi^ivenese 
of  sins,  Acts  xiii.  S8,  39,  and  by  him  all  that 
do  believe  are  justified  from  alf  tbinas,  from 
which  they  could  not  be  by  the  law  Qxidfi9f%, 
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Now  jastiliciuion  from  bid,  apd  redemption 
trum  iniquity,  is  tltrough  the  knowledge  of 
Ciirist's  death  for  our  sinS|  and  his  resurrection ; 
ftod  DOW  there  is  no  other  name'given  under  Uea* 
ven  whereby  we  can  be  saved,  but  by  the  name 
of  Jesus,  and  whosoever  believeth  in  liis  name 
shall  not  perish,  but  have  everlasting  life,  John 
V.  £4.  It  is  the  doctrine  of  Jesus  Christ,  it  is 
his  word,  and  I  hope  you  will  search  the  scrip- 
tures, aud  look  into  those  thmgs  for  your  souls 
gpod,  when  Christ  says.  Verily,  verily,  I  say 
vnto  you,  he  that  heareth  my  words  and  be- 
lieveth  them,  he  hatli  everlasting  life,  and  shall 
not  come  into  condemnation,  but  is  passed 
from  death  to  life.  The  reason  why  God  does 
assure  poor  sinneri  they  shall  not  pass  into 
everlasting  condemnation  and  perish,  is  through 
his  rich  grace,  and  through  his  promise;  for  he 
hath  promised,  he  will  be  merciful  to  our  iniqui- 
ties, and  our  sins  will  remember  no  more ;  and 
tfaeae  his  promises  of  grace,  which  are  all  yea 
and  amen  iu  Christ,  are  rnti6ed  by  the  blood 
of  Christ;  the  blood  of  Christ  is.the  blood  of  the 
new  coveiianr,  and  it  is  that  by  which  we  have 
the  forgiveness,  remission,  anci  cleansing  of  all 
•ur  sins." 

Under  Sheriff,  .  Mr.  Gibbs,  let  me  interrupt 
you  ;  this  is  very  good  and  pertinent,  but  yoii 
have  said  the^e  things  over  and  over ;  there  is 
another  of  your  friends  to  speak,  and  the  time 
grows  short,  pray  go  on  to  ine  matter,  or  con- 
clude. 

Gibb$,  **  I  shall  speak  a  word  or  two  as  to 
the  knowledge  of  forgiveness  of  sins,  b^  an^ 
through  Jesus  Christ;  and  so  the  knowledge  of 
the  resurrection  of  the  dead,  it  is  the  fruit  of 
Jesus  Christ ;  for  by  the  first  man  came  death, 
aud  by  the  second  man,  Christ,  came  life ;  and 
God,  that  has  by  his  exceeding  great  and 
mighty  power  raised  up  Jesus  Christ  from  the 
grave  aud  power  of  sin,  he  also  shall  raise  us 
up  by  the  same  power,  and  when  he  comes  the 
second  time,  at  his  appearing  and  coming  we 
shall  see  him,  and  be  made  like  to  him,  and 
he  will  receive  us  to  himself;  he  is  gone  to 
prepare  a  place  for  us,  and  .in  his  leather's 
house  are  many  mansions,  and  if  it  were  not 
so,  be  would  bave  told  us:  And  now  God  that 
bath  given  eternal  life,  and  forgiveness  of  sins 
unto  his  poor  servants,  he  will  also,  when 
Jesus  Christ  shall  come  to  judge  the  world,  re- 
ceive him  into  his  everhisting  glory,  which  is 
my  faith,  expectation,  ond  isope,  in  God, 
through  Jesus  Christ.  A  man  may  bear  his 
infirmities,  but  a  wounded  conscience  who 
can  bear  ?  When  God  smites  who  cun 
1)ear  ?  And  therefore  I  desire,  as  I  believe,  the 
foVgiveness  of  ^  ail  mv  sins,  through  the  rich 
grace  of  God,  through  the  bloodshed  of  Jesus 
Christ  his  Son ;  every  one  piust  give  an  account 
to  God,  and  as  their  works  are,  so  will  their  re- 
ward be,  either  accepted  by  God,  as  workers 
of  Christ,  or  condemned  as  workers  of  iniquity. 
Last  of  «ll,  as  to  the  separated  congregations 
to  wjbora  I  belong,  I  have  observed  in  those 
few  days  that  I  have  lived,  there  is  a  great  deal 
ji"  Buimosily, 'tvU  will,  hard  jbeoiuringt  and 


abusing  the  precious  saints  of  Jesut  Christ.  If 
they  are  in  an  error,  you  that  are  in  the  (ruth 
instruct  them,  and  you  may  recover  them  out 
of  the  claws  of  the  Devil :  Are  you  Christians, 
and  have  the  light  of  God  in  your  souls?  O  then 
strengthen  your  brethren,  do  not  give  thetai 
nick-names,  and  abuse  them^  that's  dot 
the  way ;  Christ  teaches  another  lesson,  <  That 

*  if  thine  enemy  hunger,  you  shall  feed  him; 

*  and  if  he  be  a-thirsty,  give  him  drink :'  We 
sliould  pcajf  to  the.  Loni  that  he  would  <orn 
those  that  he  out  of  his  way,  into  the  right  way.'' 

Under  Sher.  You  know  we  must -be-all 
subject  to  government,  every  congregaiioa 
must  not  have  a  ruler,their  meetings  are  prohibit- 
ed by  good  authority,  and  because  they  will 
not  be  obedient  to  gotjd  govemmenL 

Gibb$,    *'  I  do  not  say,  that  every  congre- 
gation must  have  a  ruler,  and  I  hope  I  speak- 
the  words  of  sobriety ;  I  hope  you  will  put  a 
charitable  construction  upon  what  I  say.    As 
to  the  meoistraies,  I  have  a  word  or  two." 

Under  Sher,    Speak  well  of  them. 

GUfbt,  «<  Be  net  afraid,  I  will  not  speak 
any  evil  of  them ;  magistracy  is  4in  ordinance 
of  God,  and  the  end  of  magistracy  is  for  the 
punishment  of  evil  doers,  and  the  praise  of 
them  that  do  well ;  and  for  this  purpose,  I  do 
desire  that  the  Lord  would  give  to  the  supreme 
magistrate  here  on  earth;  wisdom  and  under- 
standing, a  wi»e  council,  a  counciil  fearing 
God,  and  hating  covetousness,  that' they  may 
study  to  exalt  the  throne  of  the  king  in  righte- 
ousness and  truth ;  O  that  we  may  ail  praise 
the  Lord  for  deliverance  out  of  condemnation ; 
apd  I  say  it  is  the  doty  of  all  the  subjects  of  the 
king's  majesty,  in  all  his  kingdoms  and  domi- 
nions, to  live  peaceably,  an^d  to  pray  for  the 
king's  majesty :  Prayers  and  intercessions  ought 
to  be  made  for  all  men,  especially  for  kings 
and  governors,  for  this  very  end  and  purpose, 
that  thereby  we  may  lite  in  all  uuietness, 
godliness,  honesty  and  justice;  and  to  this 
very  end  the  Lord  bless  our  magistracy,  give 
them  counsel  and  wisdom,  that  they  may 
love  them  that  love  the  Lord,  and  hate' them 
tliat  hate  the  Lord."  ' 

After  Gibbs  had  done  speaking,  then  Siubbf 

began,  who  went  over  all  ihe  particulars  of 

his  trial  at  large,  to  which  for  brevity's  sake 

we  refer  you.    After  which  he  said  as  follows : 

*'  Friends  aud  Countrymen, 

**  It  is  true,  and  I  must  confess  my  sin  in  the 
presence  of  Ood  (and  did  ask  mercy  of  the 
king)  that  I  was  in  tlie  company  when  I  did* 
hear  wicked  and  treasonable  words  spoken  ; 
and  I  being  ignorant,  and  not  ktiowing  tha 
law,  did  not  discover  what  I  did  bear.*— As  to 
my  judgment,  truly  I  desire  to  own  that  the 
scriptures  own  ;  I  shall  speak  of  that  place  :n 
the  Hebrews,  which  is  the  command  of  Christ, 
I  desire  the  churches  and  the  people  every  one 
to  live  the  life  of  faith,  and  lave  one  another;- 
I  am  confident  it  would  be  a  means  of  abun- 
dance of  comfort  here  in  the  nation ;  there  is 
a  kind  of  heart  burning  and  rising  one  against 
auotheiv  you  ara  m  mid  so,  threw^  dirt  one 
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ifuotttlieoUitf ;  il  b  av  ud  yovr  doiy,.  ikiU 
tt)  be  ttiidjfing  to  Uv«  in  tov%  aaii  b«fir  oim 
with  anoUMTy  aoi  to  be  MCiry,  4«tirof ,  Md 
^^  009  with  aoQChtr  &  O  tmt  wt  migbt  iiro 
'that  Ufa  of  love  thfttOod  hetcoamuuidcdy  tbeo 
we  majp  expca  the  preaence  of  God  to  be  with 
OS  ;  Miielj  God  boUi »  great  judgmeot  agaiost 
his  own  people,  for  not  loving  one  anothar/' 

PhiUi^.  **  Mr.  Sheriff,  1  have  onlj  one  word 
to  speak  bcfoie  I  go  to  ay  prayers ;  that  is, 
Here  I  see  some  gentlemen  present  that  are  in 
the  capacity  that  I  was  in  as  a  soldier ;  I  say, 
be  faitnfnl  to  your  trust,  and  be|  of  God  that 
jon-  may  stand  6tft,  and  not  dishonour  God, 
nor  be  msobedient  lo  the  king ;  ^hen  the  Fifth 
Monarchy  men  were  op,  I  was  frce^  willing 
to  lay  down  wy  life  for  the  iotciest  of  the  na« 
tion,  and  did  venture  it  as  much  as  any  young 
man  in  London ;  therefore  good  friends  have 
a  care :  I  am  now  brooithi  to  suffer ;  it  is  true, 
I  was  guilty  of  concealing  it;  I  desire  your 
prayers,  that  now  as  we  are  going  to  the  state 
of  eternity  from  whence  there  is  no  redemption, 
I  humbly  beseech  you,  as  christians  and  friends, 
that  you  would  seek  earnestly  lo  God,  that  now 
he  may  receive  our  sonls  into  everlasting  rest 
and  happiness,  which  he  has  bceu  pleased  to 
bestow  on  tbera  that  love  him  and  fear  him  ; 
and  the  Lord  knows  mv  heart,  I  speak  it  in 
bis  presence,  that  bad  the  king  been  pleaeed  to 
shew  mercy  to  me,  I  should  have  been  a  faith- 
ful and  true  subjea  to  him  all  my  dave;  but 
seeing  it  is  the  riphteons  hand  of  God,  that  now 
I  am  rome'to  thu  untimely  death,  I  desire  yon 
to  \ih  up  your  hearts  and  souls  to  God  with  me, 
that  when  my  soul  shall  leave  this  body,  that 
the  I/>rtl  Jestts  Christ  may  with  his  evevlascing 
arms  receive  me  lo  glory :  There  ia  no  redem^ 
(ion  after  death,  we  shall  either  go  lo  eternal 
woe,  or  eternal  happiness:  therefore  good 
friends,  I  desire  you  to  look  up  to  God,  ibat 
when  my  sonl  departs^  it  may  be  received  to 


Then 


thif  went  to  their  prayers :  wbich  be- 
ing ended,  their  cape  were  severally  pulled  over 
theMT  facet;  and  afiersoe^  private  ejaculations, 
the  executioner  caused  toe  cart  to  be  drawn 
away ;  and  after  they  bed  hanged  awhile  they 
were  sererally  beheaded  and  quarteeed  accord- 
ing to  their  sentence,  and  their  beads  add 
quarters  conveyed  in  a  basket  to  Nevrgace,  to 
be  disposed  of  at  the  king's  pleasure.  Their 
several  qaarters  were  boned  on  Saturday  night, 
December  27.  Their  heads  were  set  ap  on 
aeveral  poles,  two  on  the  one  Tower-hill,  and 
two  on  the  other,  as  near  the  Tower  as  might 


<  Ludlow's  account  of  thia  aflkir,  ia  as  fol(pws : 
<<  In  tlie  mean  time^  the  finglishcouft  knowing 
tbemeeives  to  be  foilen  under  the  hatred  and 
oontempt  of  the  people  for  their  vodty,  im* 
morality  and  oormpiissi,  aggravated  if  the 
biu  sale  of  DttokiHk,  resolved  by  the  oontriv- 
ance  of  a  pbc  to  diiaon  their  enemies,  kad 
|rovide  for  their  preaant  safei]^    Tethieesid, 


I  by  the  BMans  of  mmor-general  Brown  and 
others,  money  was  advanced  and  arms  put 
into  the  hands  of  soine  persons,  among  whom 
ono'  Bradley,  who  had  formerU  belonged  to 
CromweO,  was  the  principal,  that  by  giving 
small  sums  to  indigene  officers  of  the  late  army, 
and  by  shewiag  the  arms  Ihey  had  ready,  they 
might  engage  them  and  others  in  this  pretend* 
ed  design.  An  account  of  this  plot  was  priut- 
ed  and  publithed,  affirming,  That  divers  thou- 
sands or  iU-affected  persons  were  ready,  undei 
my  command,  to  seise  the  Tower  and  jthc  city 
of  London ;  then  to  march  directly  ki  White- 
hall,  in  order  to  kill  the  kin^  and  Monk,  with  a 
resolution  to  give  no  qbiirter  to  snv  tliat  ad- 
hered to  tliem  ;  and  after  that  to  declare  for  a 
commonwealtfau  By  this  ineaR«*  one  Raker, 
who  had  been  of  the  guard  to  Crom%%cll,  iind 
since  the  disbanding  of  the  army,  had  been  re- 
duced tn  grind  knives  fur  a  poor  limine,  Having 
received  ludf  a  crown  from  Bradley,  and  pro- 
mised his  assistance  when  there  should  beocra- 
sion,  was  executed  with  some  others  for  this 
conspiracy.  However,  this  served  the  court 
for  a  pretence  to  seize  five  or  six  hundred  per- 
sons;  to  disarm  all  tliose  they  suspected ;  t(y 
reifuire  thoae  they  had  taken  to  gi^'e  b«  ods  of 
900L  each,  not  to  take  up  arms  a^ain»K  the 
king,  and  to  increase  the  standing  guards. 
They  were  not  ashamed  also  to  give  out,  that 
their  weisengers  had  been  so  near  to  seixe  my 
person,  that  they  had  taken  my  cloak  and  slip* 
pers,  and  committed  two  gentlemen  to  tite 
Tower  foe  accompanying  me,  as  they  said,  to 
the  acapside,  in  order  to  my  escape ;  though  at 
the  same  time  fhev  knew  so  well  where  I  was, 
that  they  had  employed  instruments  to  procure 
me  to  be  assassinated,  which  was  discovered  to 
a  merchaat  of  Lansanna  bv  a  person  of  quality 
Uving  in  these  parts,'^  [Ludlow  was  in  Switzer- 
hmd,]  **  who  had  refosed  J0,000  crowns  offer- 
ed to  him  on  the  part  of  the  duchess iof  Anjou, 
(Orleans  is  intended)  sister  to  his  gracious  ma- 
jesty, if  he  would  undertake  that  province.^ 

The  General  forther  adds,  *«  The  eurl  of 
Antrim,  an  Irish  Papist,  and  one  whn  had  been 
concerned  amon^  the  first  in  tlie  rebellion  of 
that  country,  having  been  seized  at  London,  as 
I  mentioned  before,  and  afterwards  seat  pri* 
soner  to  Ireland,  was  ordered,  by  a  letter  under 
the  king's  hand  and  seal,  to  be  cleared  and  set 
at  liberty,  charging  the  guilt  of  that  rebellion 
upon  his  fother,  and  affirming  in  the  said  letter, 
'  That  th^  earl  of  Antrim  had  not  dune  any 
'  thing,  without  warrant  and  authority  fi:om  the 
'  king  his  father ;'  thoaeb  it  was  well  known» 
that  he  had  his  bead  and  hands  deeply  and  ear- 
ly engaged  in  that  bloody  work.  Thus  the 
mask  was  openly  taken  off^  in  confidence,  that 
a  people  deprived  of  their  leaders,  dispirited 
by  the  late  executions,  and  awed  by  the  au- 
tlioritv  of  a  complying  House  of  Commons, 
would  not  be  able  to  shew  their  reseutment," 

There  is  reastm  enough  to  believe,  that  the 
Court  very  much  exaggerated  the  transactions. 
out  of  which  aruae  the  pioeeeding^  against. 
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ihc«e  ptoi^Ie,  us  w^  at  those  R^aiftst  James, 
Veaner  end  others :  Se^  John  James's  Case, 
Mup,  p.  67,  and  the  note  to  p.  104.  But  the 
historians  who  are  most  Tthemeot  in  their  ani- 
mositjf  agiinst  Charles  the  Second  and  his  mi- 
nisters at  this  time,  are  scarcely  8atis6ed  with 
imputing  to  the  Court  the  charge  of  exaf^era- 
tion.  Mrs.  MiA»olny*s  short  account  of  this 
sham  conspiracy,  as  she  calls  it,  and  of  the 
proceedini^  arainst  Tonge  and  the  rest,  is  a 
master-piece  of  unfiurnees.  For  years  after  the 
Restoration  there  most  have  been  among  many 
classes  much  disaffection  towards  the  govern- 
ment, and  at  court  the  deepest  dread  of  the 
consequences  of  such  disaffection,  and  a  most 
aniious  wish  to  suppress  every  indication  of 
commotion  which  might  have  furnished  a  ral- 
lying |»oint  to  all  the  ditaifected.  fiumet  and 
Hume  both  mebtion  the  tumult  of  Venoer  and 
the  Millenarians.  Of  the  plot  of  November 
and  December,  1661,  fiuroet  says,  **  When 


the  AeC  of  Uniformity  was  brought  into  thor 
Uoose,  many  did  apprehend  that  so  severe  an 
act  mi^ht  have  ill  effects,  and  began  to  abate 
of  their  6rst  heat :  Upon  which  reports  wero 
spread,  and  much  aggravated  as  thev  «rere  re* 
ported  to  the  House  of  Commons,  of  the  plots 
of  the  Presbyterians  in  several  counties.  Many 
were  taken  up  on  those  reports :  Biit  none 
were  ever  tried  for  thein.  So,  the  tiling  being 
let  fell,  it  has  been  given  out  since,  that  these 
.were  forged  by  the  direction  of  some  hot  spi* 
rits,  who  might  think  such  arts  were  necessary 
to  give  an  alarm,  and  by  rendering  the  party 
odious  to  carry  so  severe  an  act  agHinst  them. 
The  lord  Clarendon  himself  was  charged  aa 
having  directed  this  piece  of  arti6ce  i  but  £ 
could  never  see  any  ground  for  fastening  it  on 
him :  though  there  were  great  appearances  of 
foul  dealine  among  some  of  the  fiercer  sort." 
But  he  is  suent  as  to  this  of  1669 :  and  gpime 
is  silent  as  to  both.  '^ 


213.  The  Trial  of  Mart  Moders  alias  Stedman,  styled  the  Ger- 
man Princess,  at  the  Old  Bailey,  for  Bigamy  :  15  Charles  II* 
A.  D.  1 663. 


X  IlE  CoaT%  being  sat,  a  Bill  of  Indictment 
was  drawn  up  against  Mary  Moders,  alias  Sted- 
man,  for  having  two  husbands  now  alive,  viz. 
Tho.  Stedmao  and  John  Carleton.  The  Grand 
Jary  found  tlie  Bill,  and  iras  to  the  effect  fol- 
lowing, viz. 

«*  That  she  the  saiH  Mnry  Moders  late  of 
London  Spinster,  otherwise  Mary  Stedman,  the 
wife  of  Tho.  Stedman,  late  of  the  City  of 
Canterbury  in  the  county  of  Kent,  Shoemaker, 
May  19,  ui  the  reign  of  his  now  majesty  the 
■iitb,  at  the  Parish  of  St.  Mildreds  in'the  City 
of  Canterbury,  in  the  county  aforesaid,  did  take 
to  husband  the  aforesaid  Thomas  Stedman, 
and  him  the  said  Thomas  Stedman  then  and 
there  bad  to  husband.  And  that  she  the 
Mid  Mary  Moders,  alias  Stedman,  April  9 1, 
in  the  15th  year  of  his  said  majes^s  reign,  at 
Ix>ndon,  in  the  Parish  of  Great  St.  Bartholo- 
mew's, in  the  ward  of  Farringdon  without,  fe* 
loniously  did  take  to  husband  one  John  Car- 
leton, and  to  him  was  married,  tbe  said  Tho. 
Stedman  her  former  husband  being  then  alive, 
and  in  full  life :  against  the  form  of  the  statute 
in  that  case  provided,  and  against  the  peace  of 
our  said  sovereign  lord  the  king,  his  crown  and 
dignity,  &c." 

Afterwards  the  said  Mary  Moders,  ah'as  Sted- 
mao, was  called -to  the  But;  and  appearlns, 
was  commanded  to  bold  up  her  luind :  which 
the  accordingly  did,  and  her  Indictment  was 
lead  to  ber  as  folio weth. 

CUrk  of  the  Peace,  Mary  Moders,  alias  Sted- 
man, thou  staudcst  indicted  in  London  by  the 
name  of  Marj  Moders  late  of  London,  spinster, 
otherwise  Mary  Steflmnn,the  wife  of,  &c.  [And 
here  the  Lidictmeot  was  read  u  above]  How 

VOL.  VI. 


sayest  thou,  art  thou  Guilty  of  Felony  wbereaf 
thou  standest  indicted,  or  Not  Guilty  ? 

Mary  Modert,  Not  Guilty,  my  Lord. 

C/.  if  the  Peace.  How  wilt  thou  be  try'd? 

Prisoner,  By  God  and  the  Country. , 

CL  of  the  Peace.  God  <end  thee  a  good  d6» 
liverance. 

And  afterwards  she  being  set  to  tbe  bar  m 
order  to  her  trial,  she  prajed  time  till  the  mor* 
row  for  her  trial :  which  tvas  granted,*  and  all 
persons  concerned  were  ordered  >  to  attend 
tbem  at  nine  of  the  clock  in  the  forenoon. 
The  Reader  is  desired  to  take  notice  of  tha 
following  passage : 

After  she  was  arraigned,  and  going  back  to 
gaol,  her  husband  tbe  young  Lord  told  her,  hm 
must  now  bid  her  adieu  for  ever.  To  which 
she  replied, 

<*  Nay,  my  Lord,  ^is  not  amis9» 
^  Before  we  part,  to  have  a  Kiss,** 

And  so  saluted  him,  and  said, '  What  a  qukr« 
'  rel  and  noise  here's  of  a  cheat !  You  cheated 
'  me,  and  I  you :  you  told  me  you  were  a  Lord 
'  and  I  told  vou  I  was  a  Princess ;  and  I  think 
*  I  fitted  you.'  And  so  saluting  each  other 
they  parted. 

June  4, 1663. 

Tlie  Court  was  sat;  Proclamation  was  made. 

CL  ofiU  Peace.  O  Yes  !  ail  manner  of  per** 
sons  that  have  an;  thin^  tnorc  to  do,  &c.  Set 
Mary  Moders  to  the  Bar:  where  she  accord« 
infirly  stood. 

CL  qfthe  Peace.  Mary  Moders,  alias  Sted- 
man, hold  up  thy  hand :  [which  she  did.]  Those 
men  that  you  shall  bear  called,  and  personally 
appear,  are  to  pass  between  our  sovereign  lord 
the  king  and  you  for  your  life :  if  you  wiU  dud- 

T 
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Iknge  tfaenii  or  any  of  tbem,  yon  must  do  it]4vheii 
they  come  to  tke  book  to  be  sworn,  before  they 
■re  sworo.  And  then  were  called,  Winiaoi 
Rutland,  Arthor  Vi|frSy  Arthur  Capel,  Tho. 
Smith;  Fran.  Chaplain,  Robert  Harrey,  Simon 
Driver,  Robert  Kirkham,  Hugh  Masson,  Tho. 
Westley,  Richard  Clotterbock,  Rondolph 
Tooke.  And  she  challenged  none ;  but  they 
were  severally  sworn. 

CI.  of  ihe  Peace,  Crier,  make  proclamation : 
O  Yes!  if  any  one  can  inform  my  lords  the 
king's  justices,  the  king's  serjeant,  or  the  king's 
attorney,  before  this  inquest  be  taken  between 
our  sovereign  lord  the  king,  and  the  Prisoner  at 
the  Bar,  let  them  come  forth,  and  they  shall 
be  heard,  for  now  the  Prisoner  stands  at  the 
Bar  upon  her  deliverance :  and  all  others  that 
are  bound  by  recognizance  to  give  evidence 
against  the  Prisoner  at  the  Bar,  come  forth  and 
give  evidence,  or  else  you  will  forfeit  your  re* 
cognizance. 

The  Witnesses  being  called  several  times, 
and  not  appearing,  young  Carleton  came  into 
the  court  in  a  rich  garb  trimmed  with  scarlet 
ribbands,  and  prayed  that  in  respect  his  father 
and  the  rest  of  the  witnesses  were  {lot  all  ready, 
^fhe  trial  might  be  deferred  for  half  an  hour; 


and  he  going  back,  and  passing  the  Prisoner    law  was  a  musician  there. 


his  Princess,  who  stood  there  in  a  black  velvet 
wastcbat,  dressed  in  her  hair,  trimmed  also  with 
scarlet  ribbands,  she,  (veiling  her  face  with  her 
fan)  laughed  at  him,  to  the  great  observation  of 
the  court :  and  so  the  young  Lord  left  the  court 
(by  advice  of  his  frieods)  and  betook  himself 
lo  an  adjoining  house,  where  he  stood  the  whole 
trial. 

After  some  stay  the  witnesses  came  into 
the  Court,  and  the  Prisoner  was  set  to  the  Bar, 
tnd  silence  being  commanded,  the  Indictment 
tvas  again  read. 

CI,  of  the  Peace.  Upon  this  Indictment  she 
hath  pleaded  Not  Guilty,  and  for  her  trial  hath 
pot  herself  upon  God  an(^  the  country ;  whicli 
coantry  you  *are.  Your  charge  is  to  inquire 
whether  she  is  Guilty  of  the  said  Felony,  or 
Not  Goittv :  if  you  find  her  Guilty,  you  shall 
enquire  what  goods  and  chattels  she  had  at 
the  time  of  the  felony  committed,  or  at  any 
time  sithence :  if  you  find  her  Not  Guilty,  you 
•ball  enquilre  whether  she  did  flee  for  it ;  if  you 
fiifd  that  she  fled  for  it,  you  shall  enquire  of 
her  goods,  &c.  as  if  she  had  been  Guilty  :  if 

iou  find  she  be  Not  Guilty,  nor  that  she  did 
ee  for  it,  %ay  so,  and  no  more,  and  bear  your 
evidence. 

Several  Witnesses  were  then  sworn : 


Cmirt.  Did  they  live  together  aftafwMs  f 
Knot.   YeS|  about  fl>ur  years,  and  had  twe 

children. 

CiMirt.  You  gare.  her  in  marriage,  hut  did 
the  minister  gire  her  to  her  husband  then? 

Knot.  Yes;  and  chey  lived  together. 

Jury,  Friet\^,  did  you  give  this  very  womaQf 

Knot,  Yes. 

Court,  What  company  was  there? 

Knot,  There  was  the  married  coaple,  her 
sister,  myself,  tlie  parson,  and  the  sexton. 

Cofir^  Where  is  that  seat  on? 

Knot.  I  know  not,  my  lord. 

Court,  You  are  sure  they  were  married  m 
the  church,  and  this  the  woman? 

Knot,  Yes,  I  am  sure  of  it. 

Court,  IIow  long  ago  ? 

JC/io^  About  nine  years  ago. 

Ccitr^  Did  you  know  this  wom|in  before 
the  marriage,  and  how  long? 

Knot,  Yes,  I  kuew  her  a  long  time,  I  was  an 
apprentice  seven  years  near  her  mother's  house 
in  Canterbuiy. 

Court,  Then  she  is  no  foreign  princess  ?  Of 
what  parentage  was  she } 

Knot.  I  did  not  know  her  own  father,  [and 
in  that  he  might  be  believed]  but  her  fiather-in« 
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ury,  1  gave  this  woman  in  marriage  to  one 

omas  Stedman,  which  is  now  alive  iu  Dover, 
and  I  saw  him  last  week. 

Court.  Where  was  she  married? 

Knot,  In  Canterbury. 

Court,  Where  there  ? 

Knot,  In  St.  Mildred's,  by  ouc  parson  Man, 
Who  is  now  dead. 

Court,    How  long  since  were  they  married  ? 

JCfio^  About  Bioe  yean  ago. 


Court,  Yon  saw  her  married : .  What  words 
were  used  at  her  marriage,  and  in  what 
manner  ? 

Knot,  Tliey  were  married  according  to  ths 
Order  of  the  land,  a  little  before  the  act  came 
forth  touching  marriages  by  justices  of  the 
peace. 

Court.  Was  it  by  die  form  of  Common 
Prayer,  any  thing  read  of  that  form  ? 

Knot.  I  did  not  take  notice  of  that,  I  was 
but  a  Toong  man,  and  was  desired  to  go  along 
with  them. 

Williaw  Clerk  being  sworn,  said,  M^  lord) 
I  was  last  week  in  Dover,  in  company  with  this 
James  Knot  and  Thomas  Stedman;  and  he 
the  said  Stedman  did  own  that  he  did  marry 
one  Mary  Moders,  a  daughter  of  one  in  Can* 
terbury,  and  that  Knot  gave  her,  and  that  he 
had  two  children  by  her,  and  dMared  bis  wil- 
lingness to  come  up  to  give  evidence  against 
her,  but  wanted  money  for  his  journey :  And  I 
have  understood  that  a  person  here  in  Court 
was  of  a  jury  at  Canterbury,  at  a  trial  betweeo 
Day  and  Mary  Sieduian  at  the  bar,  for  btfring 
two  husbands. 

Court.  Was  she  cleared  ? 

Clerk,  I  cannot  tell. 

Young  CarletonU  father  sworn.    My  litrd,  I 


Jamei  Knot.  My  lord,  and  gentlemen  of  the  ^  was  at  Dover  the  last  week,  on  Wedn^ay  ;  I 

saw  the  husband  of  this  woman,  and  the  man 
acknowledge  himself  to  be  %o,  and  did  say  that 
.Tames  Knot  was  the  man  that  gave  her  in  mar* 
riac^c  to  him. 

Court,  Where  is  this  man  her  husband? 
Hearsays  most  condemn  no  man :  What  do  yon 
know  of  your  own  knowledge  ? 

Carleton  the  Elder.  I  know  the  man  i» 
alive/ 

Court.  Doyoaknowhewianarried 
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CarUioH,  Nat  I^  my  lord. 

Sarah  WiUiatns.  m.j  lord,  this  woman  was 
bound  for  Barbadoei,  to  go  along  with  my  hus- 
band, and  she  desired  to  lodge  at  our  house  for 
some  time,  and  did  so;  and  wheu  the  ship  was 
ready  to  go,  she  went  into  Kent  to  receive  her 
means,  and  said  she  would  meet  the  ship  in  the 
Downs ;  and  missing  the  ship,  took  boat  and 
went  to  the  ship.  .£fber  several  days  remain- 
iag  there,  there  came  her  hosbaad  with  ao 
eider,  and  fetched  her  whore,  and^  carried  her 
to  Dover-Castle. 

Couri.  What  was  hb  oarafs  .that  had  ao 
order  to  bricg  her  on  shore  again  ? 

Sarah  WUUamM.  Uis  name  was  Thonias 
Stedraan. 

Court.  Have  you  any  more  to  prove  the 
first  marriage  ? 

CarUton  the  Elder.  No,  none  but  Knot; 
there  was  ikone  but  three,  the  minister  dead, 
ih»  seaton  not  to  be  found,  and  Ibis  Knot  who 
hath  gtven  evidence. 

Ctmri,  What  became  of  the  two  children, 
Knot? 

Knot.  They  both  died. 

Carieion  the  Eider.  Stedman  said  in  my 
hearing,  that  they  had  lived  four  years  together, 
bad  two  children  by  her,  and  botli  dead;  B^t 
year*  ago  last  Eaaur  since  she  left  him. 

Court,  Mr.  Carleton,  what  have  you  heard 
^is  woman  sav  ? 

CarUton,    My  lord,  she  will  confess  nothing. 

Court.  Mr.  Carleton,  did  you  look  ip  the 
Church-Register  for  the  first  marriage  f 

CarUton.  I  did  look  in  the  book,  and  he  that 
is  now  clerk,  was  then  sexton,  [just  now  not  to 
be  found ;]  he  told  me,  that  marriages  being 
then  very  numerous,  preceding  the  act  before- 
mentioned,  the  then  clerk  had  neglected  the 
registry  of  this  marriage.  If  she  intended  this 
trade,  she  likewise  knew  how  to  make  the 
derk  mistake  registering  the  marriage. 

Young  CqrUtoH*i  brother  ^wom ;  who  said, 
iy[y  Loid,  and  Gentlemen  of  the  Jury,  I  was 
present  at  the  marriage  of  my  brother  with  this 
gentlewoman,  which  was  on  or  about  Apri^  ^U 
166S.  They  were  married  at  Great  Sl  Bartho- 
lomevr's,  by  one  Mr.  Smith,  a  minister  here  in 
Coon,  by  license. 

Mr.  Smith  the  Parson  sworn.  My  lord,  all 
that  I  cap  say,  is  this ;  That  Mr.  Carleton  the 
younger  told  me  of  such  a  business,  and  de&ired 
me  to  marry  them :  They  came  to  church,  and 
I  did  marry  them  by  the  book  of  Common 
Prwer.  • 

Court.  Mr.  $mitb|  are  you  sure  that  is  the 
^oman  ? 

Par  Jon.  Yes,  my  lori,  it  is;  I  believe  she 
irill  9Qt  deny  it. 

Frwmer.  Yes,  my  lord,  I  cpnfess  I  am  the 
ybman. 

Court.    Have  you  any  more  witnesses  ? 

Carlson.  We  can  get  no  more  but  Knot  to 
prove  the  first  marriage,  the  last  is  clear. 

Riecorder  Hove?.  Where  is  Knot?  Re^iem- 
Wr  jwgntii  .w^  jou  ^d  b«ftyt.     Y.^*  W* 


voo  know  that  woman  at  the  bar,  that  you  had 
known  her  a  great  while,  that  she  was  born 
near  you  in  Canterbury,  that  you  were  present 
at  her  marriage,  that  parson  Man  married  tfietd, 
that  none  were  present  but  yourself,  the  mar- 
ried couple,  par$on,  sextoo,  and  her  sister. 

Knot.  Soipe  others  came  into  the  church, 
but  none  that  I  knew ;  I  am  sure  none  went 
with  her,  biit  those  I  named. 

Court.    Who  gave  her  iu  marriage  ? 

Knot.    I  did. 

Court.    How  came  you  tp  do  it? 

Knot.  I  was  Stedman's  shopmate,  and  he 
desired  me  to  go  along  with  him. 

Court,    Were  her  parents  then  living,  or  no  ? 

Knot,    Her  mother  was. 

Jury.    How  old  are  you? 

Knot,  Two  or  three  and  thirty  yiears. 

Jury.    How  lon^  ago  was  this  marriage? 

Knot.    About  nine  years  since. 

Court.  Then  he  was  23,  and  might  do  it : 
What  is  your  trade  of  life  ? 

Knot,  I  am  a  cordwamer,  otherwise  a  shoe* 
maker;  Stedman  was  so  too;  we  wrought  both 
together. 

Jury.  We  desire  to  know  whether  she  had  f 
father  and  mother  then  liviuj;  ? 

Knot,    She  had  a  father-ip-law. 

Court.    Did  you  know  her  mother  ? 

Knot.    Yes. 

Court,  How  long  before  that  marriage  did 
her  own  father  die  ? 

Knot,  I  did  not  know  him.  [He  said  so 
before  indeed.] 

Court.    What  age  was  she  when  married?' 

Knot.    I  suppose  about  19  or  UO. 

Priioner,  May  it  please  your  honours,  and 
Gentlemen  of  the  Jury,  you  have  heard  the  se« 
veral  witnesses,  and  I  think  this  whole  country 
cannot  but  plainly  see  the  malice  of  my  hus- 
band*s  father  against  me ;  how  he  causelessir 
hunts  after  my  Dfe.  When  his  son  my  husband, 
came  and  addressed  himself  to  me,  pretending 
himself  a  person  of  honour,  and  upon  first  sight 
pressed  me  to  marriage;  I  told  him.  Sir,  (said 
I)  I  am  a  stranger,  have  no  ac(|uaintance  here, 
and  desire  you  to  desist  your  suit.  I  could  not' 
speak  my  mind,  but  he  (having  borrowed  sdme 
tnreadbare  compliments)  replied.  Madam,  your 
seeming  virtues,  your  amiable  person,  and  no* 
ble  deportment,  render  you  so  eicellent,  that 
were  I  in  the  least  interested  in  you,  1  cannot 
doubt  of  happiness :  and  so  with  many  words 
to  the  like  purpose,  courted  me.  I  told  him, 
and  indeed  could  not  much  wonder,  that  at  so 
small  a  glance  he  could  be  so  presumptuods 
with  a  stranger,  to  liint  this  tome:  but  ail  I 
could  say,  would  not  beat  him  001  And  preip 
Sently  afterwards  h^  having  intercepted  my  let* 
ter,  by  which  he  understood  how  my  affairs 
stood,  and  how  considerable  my  means  were^ 
he  still  ui^ed  me  to  marry  him :  And  immedi- 
ately by  the  contrivance  of  his  friends,  gaping 
at  my  fortune,  I  was  hurried  to  church  to  be 
married,  which  the  parson  at  first  did  witbooi 
license,  to  secure  me  to  ray  husband,  and  some  ' 
time  Mr  bad  .1^  licence.— ,AAd  m  husband^t 
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father  afterwards  coDsidering  I  bad  a  consider- 
able fortune,  pressed  me,  that  in  respect  I  had 
ao  relations  here,  aud  becauaei  sh?s  be,  we  are 
mortal,  yoa  would  do  well  tu  make  over  yuur 
estate  to  my  son  your  busbaod ;  it  will  be  much 
for  >oar  huuour,  satisfaction  of  the  world,  and 
ibr  which  you  will  he  chronicled  for  a  rare  wo- 
mao.  Ami  perceiviog  he  had  not  baited  his 
hook  sufficient  (with  some  fair  pretences,)  to 
catch  me  then,  he  and  his  sod,  who  were  boib 
willmg  tti  make  up  some  of  their  former  losses 
do  circumveutiug  me  of  what  I  had,  they  robbed 
sne  of  my  jewels,  and  clothes  af  great  value ; 
and  afterwards  pretended  they  frere  coonterfeit 
jewels,  and  declared  that  I  had  formerly  been 
married  to  one  at  Canterbury,  which  place  I 
know  not ;  and  this  grounded  on  a  letter  (of 
their  own  framing)  sent  from  Dover,  with  a  de- 
scription of  me ;  that  I  was  a  young  fat  woman, 
full-breasted ;  that  I  spoke  several  languages, 
and  therefore  they  imagined  me  the  person : 
and  so  violently  carried  me  from  m^  lodging  be- 
fore a  Justice  of  Peace,  only  to  aflfright  me,  that 
I  nupit  make  my  estate  over  to  them.  The 
Justice  having  heard  iheir  several  allegaiions, 
could  not  commit  me,  unless  they  would  be 
bound  to  prosecute  me;  which  my  husband  being 
unwilliog  to,  the  Justice  demanded  of  his  father 
whether  he  would  prosecute  me,  saying,  they 
must  not  make  a  fool  of  him ;  and  so  after  some 
whi&jierings,  the  fdtlier  and  his  son  were  both 
boaod  to  prosecute,  aud  thereupon  I  was  com- 
mitted Co  prison.  And  since  that,  these  people 
hate  been  up  and  down  the  couutry,  and  find- 
ing none  there  tliat  could  justify  any  thing  of 
this  matter,  they  get  here  iw  unknown  fellow, 
unless  in  a  prisou,  and  from  thence  borrowed, 

100.  cannot  but  all  judge,  to  swear  against  me, 
f  V  lord,  were  there  any  such  marriB(;e  as  this 
l^llow  pretends,  methinks  there  might  he  a  cer- 
lilicaie  from  the  minister  or  place ;  certainly  if 
■larried,  it  must  be  registered :  but  there  is  no 
registry  of  it,  and  so  can  be  no  certificate,  no 
minister  nor  clerk  to  be  found.  And  if  I  should 
own  a  mafriage,  then  you  see  that  ereat  witness 
cannot  telUyou  whether  I  was  lawrally  married, 
or  how ;  but  it  it  enough  for  him  (if  such  a  pal- 
try fellow  may  be  believed)  to  say,  I  was  mar- 
ried. I  was  never  yet  married  to  ^ny  bat  Jolm 
Carieton,  the  late  pretended  Urd :    bat  tliese 

} persons  have  sought  all  xvays  to  take  away  my 
ife,  bring  persons  to  sweat  against  me,  one 
hired  with  5/.  and  another  old  fellow  per^ 
saaded  to  own  me  for  his  wife;  who  came 
to  the  prison,  and  seeing  another  itoman, 
owned  ner,  and  afterwards  -myself,  and  in- 
deed any  body.  If  such  an  old  inconsiderable 
fellow  had  heretofore  wooed  me,  it  must  have 
been  for  want  of  discretion,  as  Cadeton  did  for 
want  of  money  ;  but  I  know  of  no  such  thing. 
Several  scandals  ha\-u.  bten  laid  upon  me,  but 
po  mortal  flesh  can  truly  touch  the  least  hair  of 
|ny  head  for  any  such  like  offence ;  Ihcy  have 
framed  this  of  themselves.  My  lord,  I  am  a 
Stranger  and  a  fortigner ;  and  haing  informed 
there  is  matter  of  law  in  this  trial  for  mv  liia, 
my  innocence  (ball  be  my  counaellor^  and  yoor 


lordships  my  judges,  to  whom  I  wholly  refer  my 
cause.  Since  I  have  been  in  piison,  sevenU 
from  Canterbury  have  been  to  see  me,  pretend- 
ing themselves  (if  £  were  the  person  as  ^ta  re- 
lated) to  be  my  school-mates ;  «nd  when  they 
came  to  me,  the  keeper  can  justify,  they  all  de- 
clined they  did  not  know  me. 

Court,  Knot,  you  said  she  lived  near  yoo 
at  Canterbury  ;  what  woman  or  mau  there, 
have  yon  to  prove  she  lived  there  i  Have  you 
none  in  that  whole  city,  neither  for  love  of 
justice  nor  right,  will  come  to  say  she  lived 
there  P 

Knot,    I  believe  I  could  fetch  one. 

Court.    Well  said !  are  they  to  fetch  still  ? 

Pritoner.  My  lord,  I  desire  some  witnesses 
may  be  heard  in  my  behalf. 

EUiabetk  ColUer  examined.  My  lord,  my 
busbaod  being  a  prisoner  in  the  Gate-House,  l 
came  there  to  see  my  husband,  and  did  work 
there  on  days;  and  there  came  in  an  old  man, 
his  name  was  BilHne,  he  said  he  had  a  wife 
there :  says  Mr.  Biuey,  Go  in  and  find  her 
out :  and  he  said  I  was  his  wife,  turned  my 
hood,  and  put  on  his  spectacles,  looks  upon 
me,  and  said  I  was  the  aame  woman  bis  wife ; 
and  afterwards  said  I  was  not,  and  so  toothers : 
1  can  say  uo  more. 

Jaae  Finch  examined.  My  Lord,  there  cama 
a  man  and  woman  one  night,  aud  knocked  at 
my  door ;  I  come  down,  they  asked  to  speak 
with  one  Jane  Finch.  1  urn  the  person,  said  I. 
We  understand,  suid  they,  you  know  Mrs.  Carle- 
ton  now  in  prison.  Not  I,  said  I,  I  only  went 
to  see  her  there.  Said  they,  be  not  scnipti- 
loos;  if  yoa  will  go  and  justify  any  thmg 
against  her,  we  will  give  you  bl. 

Court,    Who  are  those  two? 

Finch.    I  do  not  know  them,  my  Lord. 

Mr.  Boley  examined.  My  Lord,  there  has 
been  at  least  £00  people  nave  viewed  her, 
several  from  Canterbury,  40  at  least  that  said 
they  lived  there ;  and  when  they  went  up  to 
her,  she  hid  not  her  face  at  all,  but  not  one  of 
them  knew  her. 

Court,    What  country-woman  are  yoa  ? 

Pritoner,  I  was  born  in  Cclogn  in  Gtr-* 
many. 

Court,  Mr.  Carieton,  how  came  you  to  un- 
derstand she  was  married  formerly  ^ 

Carieton  Ehler.  I  received  a  letter  from  the 
Recorder  of  Canterbury  to  that  purpose. 

Prisoner,  Thev  that  can  offer  5L  to  swear 
against  me,  can  also  frame  a  Setter  against  me : 
tltey  say  I  was  19  years  of  age  about  nine  years 
ago,  and  am  now  4jut  21. 

Coui  t,  Mr.  Carieton,  you  heard  i»hat  Knot 
said  :  he  said  she  lived  near  him  four  years  a 
wife,  why  did  you  not  get  somebody  else  to 
testify  this  ? 

CarUton,  Here  was  one  Davis  that  was 
at  her  fatUer*s  house  and  spoke  with  him  ^        ■ 

Court,     Where  is  he? 

Co)  UtoH.    l  know  oot ;  be  was  btrt. 
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Cmirt.  Yoa  were  telling  the  Comt  of  a 
foniler  lodiccmenc  against  her,  what  was  tbat 
for  ? 

Carletam.  She  was  indicted  for  having  two 
husbands,  SteHman  of  Canterbury  her  first 
husband,  and  Day  of  Dover,  Chirurgeon,  her 
second  tiosband.  The  indictment  was  tra- 
versed tlie  jrear  before  his  majesty  caoie  to 
Eni^landy  she  was  found  Not  Guilty, 

Court.     Who  was  at  that  triul? 

CarUion,  One  here  in  Court  wa9  of  the 
Jury,  fiut  that  party  said  there  was  such  a 
trial,  but  knows  not  that  this  U  the  woman. 

Judge  HcmtlL  Gentlemen  of  the  Jury,  yoD 
see  ttus  Indictment  is  agninsc  Mary  Modem, 
otherwise  Stedinauy  and  it  is  for  having  two 
hubbands,  both  at  one  time  alive  ;  the  lirst 
Stedman,  after wanto  carried  to  Carlecon,  her 
former  husband  being  alive.  You  have  lieard 
the  proof  of  the  first  marriage,  and  the  proof 
doth  depend  upon  one  witness,  that  is  Knot ;  and 
he  indeed  doth  say,  he  was  at  the  marriage,  gave 
her  away;  and  he  names  one  man,  the  parson 
that  married  her,  that  he  is  dead  ;  none  pre- 
sent there  but  the  married  couple  that  must 
need*  be  tliere,  the  parson,  this  witness,  her 
sitter,  and  the  sexton  ;  tliat  he  knows  not 
what  is  become  of  the  sexton.  All  the  evi- 
dence ^ven  on  tha^side,  to  prove  her  guilty  of 
this  Indictment,  depends  upon  his  single  tes> 
timony.  It  is  true  be  says  she  was  married  at 
Canterbury,  but  the  particulars,  or  manner  of  the 
marriage,  he  doth  not  so  well  remember,  whe- 
tlier  by  the  book  of  Common  Prayer,  or  other- 
wise ;  bat  they  lived  together  four  years,  bad 
two  children.  If  she  were  bom  there,  married 
there,  had  Dwo  children  there,  and  lived  there 
so  long,  it  were  easy 'to  have  brought  somebody 
to  prove  this :  that  is  all  that  is  material  for  the 
first  marriage. — For  the  second,  there  is  little 
proof  necessary  ;  she  confes^s  herself  married 
toCarleton,  and  owns  him;  the  question  h, 
whether  she  was  married  to  Stedman  or  not  ? 
—You  have  heard  vfhat  defence  she  hath  made 
for  herself,  some  witnesses  on  her  behalf :  if 
yoa  believe  that  Knot,  thc'single  witness,  speaks 
the  tmth  so  far  forth  to  satisfy  your  conscience 
that  that  was  a  marriage, '  she  is  Guilty.  You 
lee  what  tlve  circumstances  are,  it  is  penal;  if 
Guilty,  she  must  die ;  a  woman  hath  no 
clergy,*  she  is  to  die  by  the  law,   if  Guilty. 

*  By  the  temporary  stat.  3  &  4  William 
»nd  Mary,  c.  9.  (An  Act  to  take  away  Clergy 
from  tome  offenders,  and  to  bring  others  to. 
punishment,)  it  was  enacted,  <<  That  in  cases 
where  a  man,  being  convicted  of  felony,  might 
demand  the  benefit  of  his  Clergy,  a  woman  con- 
victed for  such  like  ofience,  and  praying  the 
(>enefit  of  that  statute,  should  not  have  judg- 
ment of  death  given  against  her  upon  such  con- 
Tiction,  or  execution  awarded  upon  any  out- 
lawry for  such  offence,  but  should  suffer  the  same 
Punifthmeni  as  a  man  who  hath  the  benefit  of 
kis  Clergy  in  the  like  case  should  suffer."  This 
statute  was  in  the  next  session  of  parliament, 
oootiDiied  by  statute  4  md  5  WiUiamaadMaiy 


You  heard  she  was  indicted  at  Dover  for  hav- 
ii»g  two  husbands,  Stedman  the  first,  and  Day 
the^seoond.  There^  it  seems  by  that  which 
they  have  said,  she  was  acquitted  ;  none  can 
say  this  %vas  the  woman :  That  there  was  a  trial, 
may  be  believed ;  but  whether  this  the  wo* 
man  tried  or  acquitted,  doth  not  appear.  ,  One 
here,  that  was  oi  that  Jury  says  there  was  a 
trial,  but  knows  not  that  this  is  the  woman. 
So  that  upon  the  whole,  it  is  left  to  you  tQ 
consider  of  the  evidence  yoa  have  heard,  and 
so  to  give  your  verdict. 

The  Jury  went  forth,  and  after  some  short 
coQsultation  returned  to  their  places.  Their 
numes  were  called,  and  all  answered. 

CI.  of  the  Peau,  Are'you  all  agreed  of  your 
verdict  i 

Jury.    Yes. 

Ckrk,    Who  shall  say  for  you  ? 

Jury,    The  foreman. 

c.  84,  by  which,  after  reciting  that  some  doubt 
had  arisen  upon  the  former  statute,  whether  a 
woman  sliould  have  the  bene(^t  thereof  more 
than  once,  it  is  also  declared  and  enacted^ 
<'  That  if  any  woman  hath  been,  or  at  any  time 
hereafter  shall  be  convicted  of  any  felony,  for 
which  a  man  might  have  the  benefit  of  clergy, 
and  upon  her  prayer  hath  once  had,  or  here- 
after shall  once  have,  the  benefit  of  the  said 
statute,  and  shall  be  again  convicted  of  an  v  otlier 
felony,  for  which  a  man  might  hk\t.  the  benefit 
of  his  clergy,  such  woman  shall  be,  and  is.  here- 
by totally  excluded  from  having  any  benefit  or 
advantage  of  the  said  statute,  but  shall  suffer 
pains  of  death  in  such  and  the  same  manner 
as  if  the  said  Statute  had  not  been  made."  And 
by  6  and  7  W.  3.  c.  14.  these  enactments  are 
rendered  perpetual. 

As  to  how  a  peeress  convicted  of  a  clergyable 
felony,  shall  be  dealt  with.  See  the  Case  of  tha 
duchess  of  Kingston,  16  Geo.  3d,  a.  n.  1776« 
ijt/ro,  and  the  ^eech  of  the  Lord  Chief  Barou 
on  delivering  the  opinion  of  the  Judges  ther^ 
in.  Mr.  Barrington  (in  a  Note  to  his  Observa« 
tions,  1st  Edition,  on  Statutum  Gloucestrie  ^ 
£d.  1.)  accuses  the  Common  Law  of  a  want  of 
humanity  in  excluding  women  from  the  benefit 
of  cler^.  The  benefit  of  clergy  seems  to  have 
very  little  relation,  either  to  humanity  or  to 
the  Common  Law.  It  was  a  scandalous  privi- 
lege extorted  by  the  power  of  the  Popish 
Clergy  in  fiivour  of  crimmals  of  their  own  order, 
to  which  order  women  could  never  be  ad« 
mitted.  It  may  be  conjectured,  that  soma 
intimation  to  this  effect  was  made  to  Mr. 
Barrington;  for  in  subsequent  editions  of  his 
book,  he  has  added  somewhat  to  his  note: 
however,  what  he  says  amounts  in  fiict  only  to 
an  assertion  of  the  well  known  truth,  that  the 
privilege  should  never  have  been  granted.  It 
appears  by  9 Hale's  Hist.  P.  C.  cap.  51, that  an- 
ciently nuns  professed,  were  admitted  to  the 
privilege  of  clergy.  But  see  11  Co.  Rep.  S9  b. 
For  more  concerning  benefit  of  clergy,  see  the 
cases  of  Cavenagh  aod  oth«i|  ao?  of  Lord 
W«rwick|  110*0. 


Clerk,  Marj  Moden  aliat  Scedmmo,  hold 
up  thy  band :  look  upoa  her,  Geotlemen ; 
Wnat  say  you,  i«  she  Guilty  of  (he  felony  where- 
of she  stands  indicted,  or  Not  Guilty  ? 

Foreman.    Not  Guilty. 

[And  thereupuD  a  great  number  of  people 
t>eiog  in  and  u()uut  the  court,  hissed  and  clapped 
their  Imnds.] 

Clerk,    Did  she  fly  for  it? 


ixxidwgs (mSirR.  Tmfl€*4 undertaking  £2S4 

Foreman,    Not  that  we  know. 

Afterwards  she  desired,  that  her  jewe]%  an^ 
clothes  taken  from  her,  might  be  restored  to 
her.  The  Court  acquainted  her,  that  they  were 
h^r  husband's,  and  that  if  any  detained  them, 
from  her,  he  might  have  his  remedy  at  law  : 
she  chai^ng  old  Mr.  Carletoo  with  them  he 
declared  they  were  already  in  the  custody  of 
his  son  her  husband. 


gI4.  Proceedings,  in  the  House  of  Commons,  respecting  a  Message, 
alleged  to  have  been  carried  by  the  Earl  of  Bristol  to  the  King 
from  Sir  Richard  Temple,  undertaking  that  the  King'n 
Revenue  should  be  settled  :  15  Charles  11.  a.  d.  1663. 
[Commons'  Journals.    4  Cobbett  s  Pari.  Hist  269.] 


r 


•^•NV 


June  13,  ie6$, 
•mition  r'ven  to  the  Commons,  by 


•  >,  li-.A-  n  •<  jnr»i«'«ty  had  vo'u 
11..1.  :  iUi\.  at  to  the  ilouse  thar  a 
me»a^e  »u»  delivered  to  his  majesty  by  a 
per^n  cif  quality,  from  sir  Richard  Temple,  to 
the  effect  fulluwing:  viz.  **  That  sir  Richard 
was  S'^irry  hi»  raajebty  was  otfoiided  wiih  him 
that  he  couM  not  eo  along  with  them  that 
had  undertaken  his  business  iu  the  House  o^ 
Conimons  :  but,  if  bib  majesty  would  take  his 
•dvice,  and  intrust  hiro  and  his  friends,  he 
would  undertake  his  business  should  be  eflfect- 
^,  and  Revenue  settled,  bitter  than  he  could 
4dettire;  if  the  courtiers  did  not  hinder  it  :'*  It, 
was  ordered,  That  a  Committee  be  appointed 
to  examine  the  said  nuitter,  aad  report  it  to 
the  House. 

June  20.  It  was  resolved,  '<  That  the  king 
be  humbly  desired,  that  he  would  be  graciously 
pleased  to  name  the  person  that  d^  deliver 
<he  Message  to  his  majesty  from  sir  Hichard 
Temple :  and  that  his  majesty's  two  principal 
secretariea  of  state,  Mr.  Treasurer,  and  sir  Wil- 
liam Compton,  do  attend  his  majesty,  and  ac- 
quaint him  with  the  desires  of  this  Ucmse." 

Jane  26.  Mr.  Secretary  Mo r rice  acquainted 
the  House,  That  he  had  received  command 
/rom  his  Majesty  to  declare  to  the  House,  That 
the  eafl  of  Bristol  was  the  person  that  did  de- 
JUver  the  Message  from  sir  Richard  Temple  to 
bis  ma^ty.  Upon  which  it  was  resolved.  That 
A  copy  of  the  £rst  Message  sent  by  his  mar 
jiesty,  against  sir  Richard  Temple,  be  sent  to 
the  earl  of  Bristol :  and  he  be  made  acquainted, 


*  Although  these  Proceedings  ve  short  and 
AOt  very  satisfactory,  they  are  interesting;  not 
only  from  the  nature  of  the  alledged  offence, 
^ut  also  from  the  earl  of  Bristol's  share  in  them ; 
irho,  in  less  than  a  fortnight  aftier  they  were 
cencludedj  brought  forward  the  Articles  of 
Hif  h  Treason  against  the  earl  of  Clarendon, 
snrhich  form  the  basis  of  the  ntft  Case :  with 
Ihat  Cjtse.thc  iifesciit|it  wiUite  abop,  is  jgqo- 
Hected. 


That  the  king  hath  sent  word  to  this  Housty 
That  he  brought  the  Message  to  him^  from  sir 
Uichard  ;  and  hin  An>'«er  desired^  M^hether 
Mr  R'rK:irfi  (Id  -^m..  I.ht.  SO  to  do:  and  that 
*';.\.  (.  \"  .' ;i  ^i-  Ci..rfaway  do  attend  the 
•  arl  wiia  ..\>  '.ii  •«■  \n, 

June  27.  Mr.  V^i.^;  -.n  reported,  "That 
he  and  Mr.  Garraway  had  attended  the  earl 
of  Bristol;  and  had  acquainted  him  with  the 
Order  of  this  House  ;  and^  nith  the  transcript 
of  so  much  of  his  majesty's  Message  as  did 
relate  to  the  Message  which  he  did  receive  from 
sir  Uichard  Temple  :  and  that  his  lordship  did 
render  his  most  humble  and  hearty  thanks  to 
this  House,  That,  in  such  an  important  matter, 
and  so  much  concerning  his  honour,  they  did 
signify  their  desires  to  him  in  so  obliging  a 
manner :  but,  in  regard  the  thing  was  of  so 
great  consequence,  partly  relating  to  his  ipa- 
jcsty,  and  also  concerning  his  own  honour,  and 
the  reputation  of  a  Member  of  this  House,  h* 
could  not  intrust  any  other  person  to  deliver 
his  Answer,  for  fear  of  mistakes  which  might 
thereby  happen;  and  because  he  might  pro- 
bi\bly  if  present  clear  any  matter  whidi  muht 
further  accrue :  and^  therefore,  that  he  might 
give  full  satisfaction  to  so  illustrious  a  repre- 
sentative of  his  country,  he  desired  a  d.ajr 
might  be  prefixed,  when  ne  might  be  admitted 
to  give  an  account  to  the  House,  in  person, 
concerning  this  matter:  and  that  he  wouUl 
make  his  address  to  the  Lords,  that  he  might 
be  permitted  so  to  do.^  Upon  this,  it  wag 
reived,  Tluit  Wednesday  next  be  appointed 
for  the  earl  of  Bristol  personally  to  g^ve  in  hiy 
Answer  to  the  House. 

July  1.  The  House  having  received  infgr* 
mation,  that  tlie  eari  of  Bristol  was  at  the 
door,  and  did  pray  admittance  into  the  House, 
to  give  an  account  in  person,  of  the  matter  con- 
cerning sir  Richard  Temple,  his  lordship  was, 
by  direction  of  the  House,  placed  in  a  chair, 
set  ft>r  him  on  purpose,  on  the  left  side  of  tho 
House,  within  the  bar  :  and  Mr.  Speaker  did 
open  un.to  him  his  miyesty's  Message,  and  th^ 
Votes  and  Proceedings  of  the  House  thereupon, 

coocerftiiig  m  Aicwd  Xopflc^  Thii  tf^of 

daii£. 


385]     ffTA'tE  TRIALS,  ISCBAftUsIT.  i66S.—io  iettk  the  Km^t  lUcenUi.      [SB6 

The  Earl  of  .BriHo/ rose  Und  addresstd  the 
Howe  as  follows : 

"  Mr.  Speaker  ;  were  I  to  be  wrought  upon 
ky  the  arts  and  menaces  of  inj  enemies,  or  by 
the  alarms  of  my  friends  in  my  behalf,  contrary 
to  the  firmness  and  assurance  which  a  clean 
heart  and  a  good  conscience  does  always  uphold 
in  a  man  of  lionour,  I  should  have  appeared  in 
this  place  with  snch  fear  and  tremblii>g,  as 
cottld  not  chuse  but  disorder  any  manV  reason 
and  elococioo :  the  niceness  of  the  subject 
upon  which  I  am  brought  hither,  were  enongh 
to  discompose  one  ;  but  over  and  above  that, 
I  am  not  ignorant  what  personal  prejudices  I 
am  under,  and  how  industriously  they  have 
been  improved  among  yon.  But  when  I  look 
round  this  illustrious  assembly,  and  see  three 
parts  of  it  composed  of  men  who  wear,  as  I  do, 
a  sivord  by  their  sides,  and  who  have  drawn  it 
to  often  for  the  king*s  service,  gentlemen  of 
birth,  integrity,  fortune,  all  apprehensions 
vanish  from  a  man,  who  hath  served  and. 
luflered  for  the  king  as  I  have  done. 

**  Mr.  Speaker,  I  know  the  time  of  this 
HoQse,  opoD  whose  pnident  deliberations  the 
happiness  ofdie  king  and  kingdom  depends,  is 
too  precious  to  have  any  part  of  it  spent  in 
vindication  of  me  :  but,  since  not  only  the  re- 
putation and  innocence  of  one  of  your  mem- 
oers  depends  upon  what  I  shall  say,  but  even 
his  majesty's  honour  may  in  some  sort  be  con- 
cerned in  the  right  apprehension  of  it,  \  hope 
it  will  be  thought  no  presumption  in  me  to  beg 
of  you,  as  I  do,  in  alt  humility,  one  (juarter  of 
fto  hour's  patience  and  attention. 

'*  Mr.  Speaker,  I  am  here  exposed  as  tlie 
Bearer  of  a  Message  to  his  majesty  from  sir 
Ricliard  Temple,  which  he  hath  thought  wor- 
thy to  be  complained  of  to  this  House,  and 
which  sir  Richard  Temple  affirms  he  never 
tent.  Lay  your  hands  upon  your  hen rts,  gentle- 
men^ ftnn  say  truly,  does  not  your  innate  can- 
dour pity  my  condition,  (irought  into  n  streight, 
in  all  appearance  so  inextricable?  For,  on 
the  one  side,  if  I  avow  to  have  carried  from 
air  Richard  Temple  the  Message,  which  his 
Inajesty  has  been  pleased  to  make  so  hif^h  and 
so  unusual  an  expression  of  his  being  offended 
at,  and  which  sir  Richard  Temple  denies  to 
have  sent,  how  can  men  of  honour  forgive  me 
to  ungendemanly  a  proceeding  towards  a  per- 
son who  hath  trusted  me,  as  a  friend,  to  do 
him  (as  ^he  thought)  a  good  office  with  his 
majesty  ? 

^ "  On  the  other  side,  Mr.  Speaker,  should  I 
disavow  the  having  delivered  the  Message  from 
sir  Richard  Temp&,  which  his  jnajesty  both 
thoo^t  ht  to  affirm,  that  he  received  from  him 
and  by  me,  what  subject  can  be  strong  enough 
not  to  sink  for  ever  under  the  weight  of  such  a 
contradiction  to  his  sovereign  ?  T  ask  you 
again,  gentlemen,  does  not  the  condition  you 
aee  me  brought  into,  by  the  arts  of  my  enemies, 
move  you  at  the  same  lime  to  pity  and  indig- 
toation  ? 

*■  Mr;  Speaker,  when  David  was  put  to  his 
choice  of  one  of  the  three  calamities,  h^  msde 
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election  df  th«  plague.  And  whyf  that  h« 
might  fell  into  the  hands  of  God,  and  not  of 
men.  In  like  manner,  Mr.  Speaker,  if  oii«  of 
the  two  extremes,  with  which  1  am  threatened, 
be,  as  it  appears,  unavoidable,  let  me  fall  into 
the  hahds  of  God*s  vice-gerent  the  king :  th« 
world  will  never  pardon  me  an  tnworthy  ac- 
tion ;  his  goodness,  I  am  sure,  would  in  time 
pardon  a  generous  fault.  But  when  yoM  haw 
tieard  me  out,  gentlemen,  I  am  conlnleirt  you 
will  find,  that  1  shall  need  neither  tlie  worhi'a 
pardon  nor  the  king's,  but  only  voors.  In  the 
first  place,  Mr.  Speaker,  I  am  bound  to -clear 
sir  Richard  Temple,  which  I  Ifere  do  upon  my 
honour,  that  he  never  sent  by  me  a  Message 
to  the  king,  that  had  in  it  the  least  tincture  of 
nn  undertaking  of  his  ;  which  I  conceive  could 
be  the  only  part  that  could  give  oflTencc  to  hit 
majesty,  or  be  a  ground  for  the  complaint  made 
against  him. 

<<  In  the  next  place,  if  the  king,  who,  the  law 
says,  can  do  no  wrong,  hath  thought  fit  to 
amrm,  that  I,  brought  him  that  undertakkig 
Message  from  air  Richard  Temple,  it  most 
needs  be  true,  and  I  do  with  all  submissioa 
avow  whatever  his  majesty  is  pleased-  to  aflirm 
of  me;  but,  having  discharged  that  doty 
towards  my  sovereign,  I  hope  I  may  b^  allowed 
to  lay  the  fault  home  upon  myself,  and  to  tell 
you,  that  my  tongue,  I  know  not  by  what  dis- 
temper,  delivered  that  which,  I  protest  to 
God,  was  never  in  my  thoughts ;  I  was  so  far 
from  thinking  to  deliver  such  a  Message  from 
sir  Richard  Temple,  that  I  did  not  think"  myaelf 
charged  with  any  thing  by  way  of  Message.  U 
is  true,  Mr.  Speaker,  that,  bemg  fiill  of  jndig-* 
nation  at  ill  offices  done  him,  I  made  a  warm 
ad^iress  to  his  majesty  in  sir  Richard  Temple'a 
behalf,  wherein  I  expressed  bis  ^icf,  that  his 
majesty  should  be  offended  with  him,  and 
havingjoiAed  thereunto  some  reasonings  of  hi» 
to  justify  his  conduct,  in  relation  to  his  ma- 
jesty's service,  very  agreeable  to  my  own  send* 
ments,  I  pursued  his  expressions  with  sodi  of 
my  own,  as  (all  circumstances  considered)  the 
most  unattentive  person,  and  the  most  biassed 
with  passion  against  sir  Richard  Temple,  might 
have  easily  understood  it  to  be  no  undertaking 
of  his,  but  only  a  warm  discourse  and  con- 
fident undertaking  of  my  own. 

'*  Sir  Richard  Temple  being  thus  deared, 
without  the  least  contradiction  to  his  majesty, 
if  to  undertake  for  you,  gentlemen,  be  a  guilt, 
it  is  only  I  that  stand  guilty  before  you.  But 
you  are  too  noble,  I  am  sure,  and  too  juit,  to 
condemn  me  in  your  judgments,  before  you 
have  heard  the  n«iture  and  circumstances  of  nry 
undertaking  ;  which,  with  your  leate,  I  shall 
'declare  to  the  full,  taking  the  matter  (as  I  must 
needs,  to  be  rightly  understood)  from  an  higher 
original.  Mr.  speaker,  having  had  the  honour 
heretofore  of  discharging,  with  approbation,  m 
place  of  so  high  trust,  as  that  or  Secretary  of 
State  to  his  majesty's  father  of  blessed  me- 
mory, and  to  himself:  and  since  my  quitting 
that  place,  being  admitted  so  frequently  to  the 
happioesi  of  hit  princely  conlrersatiob,  you 


•tnnot  imagine,  bol  that  sometimes  be  vouch* 
■aied  to  speak  to  me  of  buiiness,  etpeciaUj  of 
fwrliameotSi  where  I  have  tlie  honour  at  pre- 
aeoi  to  be  a  peer,  and  have  beietofort  been  as 
Bttcb  verted,  as  some  of  my  contemporaries, 
in  the  proceedings  of  the  honourable  Uou^e  of 
Commons.  I  confess,  that,  before  this  Ia»t 
asseiablingt  lie  did  it  ukOr«  ttian  once,  and  the 
opinion  I  most  constantly  delivered  concern iii}> 
this  Hoase  was,  that  never  king  was  so  happy 
in  a  House  of  Commons,  as  he  was  in  you :  a 
Honse  composed  of  so  many  gentlemen  of  birth 
and  foftone,  eminent  in  their  faithfulness  to 
him,  and  such  as  could  never  (^  suspected  of 
any  sinister  designs,  or  of  any  other  dc pen- 
dance,  but  upon  the  crown,  and  upon  the  care 
of  I  hose  that  chose  tbem,  and  &ucli  as  in  the 
last  sessions  had  manifested  their  aiTections  to 
him  bv  such  large  aids  and  supplies ;  adding, 
that  nothing  could  b^  more  important  to  his 
service,  than  to  make  and  preserve  you  still 
popular  with  those  that  sent  you.  To  which 
end  I  took  the  liberty  to  tell  him,  tlmt  if  the 
necessity  of  his  affairs,  (of  which  I,  having  no 
part  in  his  council,  was  no  good  judge)  could 
admit  of  it,  he  ought  not  in  prudence  to  let  you 
give  him  any  mooey  this  sitting,  but  rather  to 
oblige  you  wholly  to  apply  yourselvei  to  the 
making  of  such  laws  as  might  endear  both  him ' 
and  you ' to  tiie  people;  by  which  means,  at 
another  meeting,  he  would  be  master  of  the 
hearts  and  purses  of  liis  subjects.  But  in  case 
his  necessities  should  urge  him  to  press  you, 
before  the  rising,  for  a  new  Supply,  that  he 
ought  hy  all  means,  to  let  it  be  accompanied, 
if  not  preceded,  by  some  emineut  acts  for  the 
Heformatiun  of  former  abuses,  and  for  the 
securing 'his  subjects  from  the  like  for  the 
future. 

<*  I  persisted,  iVIr.  Speaker,  in  pressing,  upon 
«11  occasions,  this  advice  to  his  majesty,  till 
within  some  few  weeks  after  their  meeting ; 
when  finding  myself  (I  know  not  by  what  mis* 
fortune)  fallen  under  some  prejudice,  I  thought 
that  a  total  ibrbearance  fr^iu  speaking  to  hifu 
of  any  business,  would  be  the  best  way  of  my 
serving  him.  And  I  protest  unto  you,  gentle- 
men, with  all  aincerity,  that  from  that  time, 
until  that  of  his  maiesty*s  expressing  to  me 
some  displeasure  against  sir  lid.  Temple,  I 
never  once  opened  my  lips  to  him  of  any  public 
affair  whatsoever:  it  is  true,  Mr.  Speaker, 
that  a  ground  being  given  me  to  enter  again 
with  his  majes^ty,  upon  a  subject  which  my 
heart  was  still  full  of,  1  laid  hold  on  the  occa- 
sion, and  in  pursuance  of  what  I  had  said  in 
behalf  of  sir  Rd.  Temple,  told  his  majesty,  per* 
haps  with  more  freedom  and  fervour  than  did 
become  me,  that  I  found  his  courtiers  gave 
bim  wrong  measures,  both  of  the  temper  of 
the  House  of  Commons,  and  of  the  means  to 
attain  from  them  any  new  Supplies,  whether 
by  way  of  present,  gift,  or  of  such  establish- 
ineuts  in  his  revenues,  as  might  indeed  put 
hini  out  of  necessity  ;  smce  there  could  be  no 
reasonable  hopes  of  obtaining  from  them  any 
•uch  attistancef  but  by  a  conmittance*  if  not  a 
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precedenoa  of  such  Acts,  as  might  be  grateful 
and  beneficial  to  his  subjects,  and  secure  them, 
that  what  shall  be  given  hereafter  should  be 
better  managed  for  his  majesty's  service,  than 
those  vast  sums .  that  had  been  formerly 
granted :  that  if  his  majesty,  in  his  princely 
wisdom,  should  think  fit  to  drive  on  his  busi- 
nes  upon  solid  grounds,  and  not  upon  the  false 
and  self-interested  measures  of  some  courtiers, 
he  had  a  Mouse  of  Commons  composed  of  mem- 
bers so  full  uf  ntfection  to  his  person,  and  zeal 
for  his  prosperity  and  glory,  that  not  only  sir 
Ud.  Temple,  but  the  m'Mt  unprejudiced  and 
wisest  men  of  the  kingdom,  as  well  as  myseli't 
durst  undertake  for  them.  See  here,  gentle- 
men, the  bold  undertaking  that  such  a llouso 
of  Commons  would  never  let  him  waut  sucii 
present  Supplies,  as  tlie  true  necessity  of  his 
aiTiirs  should  require,  nor  such  an  established 
Revenue,  as  is  fit  to  support  the  greatness  and 
Ijonour  of  his  crown.  If  this  was  a  criminal 
undertaking,  yriu  have,  before  you,  gcntleineu^ 
conJiUntctn  reum ;  but  whilst  I  am  endeavour- 
ing CO  clear  sir  Hichard  Temple,  and  to  vuidi- 
cate  or  arraign  myself,  according  as  you  shall 
be  pleased  to  understand  it,  by  teUiug  you 
what  passed  from  me  to  his  majesty,  1  must 
not  omit  to  give  him  the  honour  due  to  him 
for  the  kingly  Reply  he  made  to  me  upon  this 
occasion,  which  was,   '  That  he  had  a  true 

*  sense  of  the  merit  of  the  House  of  Commons 
'  towards  him,  even  far  beyond  what  I  had 

*  eipret»sed,  and  this  was  the  reason  why, 
'  1  dying  so  cnticely  as  he  did,  upon  the  affcc- 
'  tious  o  |hat  whole  body,  he  was,  and  ever 
'  should  be  oflfended  at  any  .proposition  to 
'  carry  on  his  business  there  by  officious  under* 
'  takings  and  cabals,  either  of  his  courtiers  or 

*  others/ '  An  expression  fit  to  be  written  with 
the  rays  of  the  sun,  that  all  the  world  may 
read  it ;  an  expression  which  cannot  chuse  but 
inflame  the  affections  of  all  ibis  noble  assembly 
that  hear  me,  and  carry  you  to  make  gooj 
these  happy  impressions  of  you,  which  are  so 
deeply  stampt  lu  his  royal  breast ;  such  as  I 
should  think  it  a  crime  to  doubt,  but  that  all 
suspicions  being  bow  vanished  of  his  majesty's 
owning  the  Supply  desired,  to  any  acts  or  con- 
trivances of  oiliers,  your  own  zeal  for  his  ser- 
vice will,  even  in  the  proportion  and  timeliness 
of  that,  exceed  the  vain  proposals  of  all  pick- 
thank  undertakers. 

**  Mr.  Speaker,  I  should  have  here  put  • 

rriod  to  your  trouble  of  hearing  me,  did 
not  think  I  might  incur  the  imputation  of 
much  weakness  and  supineness  in  my  owa 
highest  concernments,  if,  valuing,  as  I  do, 
alwre  all  earthly  concernments^  the  favour 
and  the  esteem  of  my  country,  of  which  yoa 
are  the  illustrious  representatives;  and  know- 
ing what  industry  has  been  used  to  blast  m« 
with  you,  I  should  not  by  bold  on  this  just 
occasion  to  remove  fran  ase  some  uniost  pre- 
judices under  which  I  fcsve  Ubonrea.  And 
this,  Mr.  Speaker,  I  Irambly  beg  leave  to 
do  in  very  few  words.  I  appeal,  gentle- 
men,  to  oombcrs  of  you,  tbit  hcac  aCi  whe- 
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ther  {  have  not  heen  represented  unto  you 
fttr  the  giver  of  advice  of  a  far  different  renor 
from  nrhat  you  have  heard  upon  this  occasion  ; 
whether  1  have  not  been  painted  oiu  unto  you 
for  an  inflam^r  of  his  majesty  a;;ainst  his  par- 
liameot;  for  an  enemy  of  the  Church  of  Eng- 
land, and  for  a  dangerous  driver  on  of  the 
Ptipisiical  intere'jjt.     It  is  true,  Mr.  Speaker,  I 
am  a  Catholic  of  the  Church  of  Rome,  but  not 
of  the  Court  of  llome;*  no  Negociator  there 
of  Cardinars  Caps  for  his  majesty's  subjects 
aod  domestics,  a  true  Roman  Catholic  as  to  the 
other  world,  but  a  true  Englishman  as  to  this: 
■ach  a  one,  as  had  we  a  king  inclined  to  that 
profession  (as  on  tlie  contrary,  vve  have  one 
the  most  firm  and  constunt  to  the  Protestant 
Keligion,   that  ever  sat  upon    the  throne)  I 
woold  tell  him  as  freely  as  the  Duke  of  Sully, 
being  a  Protestant,  told  his  grandfather  Henry 
4.    That  if  he  meant  lo  be  a  king  he  must  be 
a  constunt  professor  and  maintainor  of  the 
Religion  established  in  his  dominions.      Be- 
lieve m^,  gentlemen,  Roman  Catholic  as  I  am, 
there  'is    no   man    amongst   you    all,    more 
throughly  persuaded  than  I  am,  that  tlie  true 
pillars,  tlvit  cap  uphold  this  monarchy,  must 
e4'er  be  the  maintenance  of  the  subjects  just 
rights  and  liberties,  and  the  careful  preserva- 
tion of  that  State  Ecclesiastical,  whereof  his 
XBajeftty  is  the  supreme  governor;  and  I  do 
clearly  profess,  that  should  the  Pope,  himself 
invade  that  Ecclesiastical  right  of  his,  I  should 
aa  readily  draw  my  sword  against    him   as 
against  tbe  late  usurper. 

**  Mr.  Speaker,  one  prejudice  more  I  am 
under,  which  ou^bt  to  have  great  weight  in- 
deed with  this  honourable  House,  if  there 
were  a  real  ground  for  it ;  and  that  is,  that 
the  eari  of  Bristol  is  one  of  those,  who  by  tbe 
vast  Grants  that  he  hath  got  of  the  king,  liatb, 
in  pftrty  contributed  to  *  the  j^oans  of  the 
people,  to  6nd  their  king  still  m  such  neces- 
sity, after  such  unexampled  charges  hid  upon 
the  subjects  for  his  Supplies.  It  is  true,  Mr. 
Speaker,  that  though  I  h'ave  neither  offices 
to   kevp,  nor  offices  to  sell,  liis  majesty's  gifts 

•  "  The  earl  of  Bristol  was  a  man  of  courage 
and  learning,  of  a  bold  temper  and  a  lively  wir, 
bnt  of  no  judi^ent  nor  bteadiness.  He  was  in 
the  queen's  interest  durin:;  the  war  at  Oxford. 
And  be  studied  to  drive  things  past  the  jio^si- 
biiity  of  a  treaty,  or  any  rec<mcili:i;:on  ;  fan  ey- 
ing that  nothing  would  miikre  the  military  men 
10  sure  to  tbe  king,  as  his  heinv  sure  to  them, 
and  givtn:*  them  hopes  of  sharing  the  confis- 
cated estates  among  them ;  whereas,  he  thouglit. 
a)l  discourses  of  treaty  made  them  feeble  and 
fearful.  When  he  went  beyond  sea  lie  tur.ied 
Papist.  But  it  was  after  a  way  of  his  orn  : 
For  he  loved" td  magnify  the  difference  I  etwten. 
the  church  angl  the  court  of  Rome.  He  was 
esteemed  a  v^y  good  speaker :  But  he  was 
too  copious,  and  too  florid*  He  was  set  lit  the 
Lead  of  tbe  popish'  pnrty,  and  was  a  violent 
enemy  of  the  earl  of  Clarendon."  Bamet. 
See  more  concerning  him  in  the  next  Case. 
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to  me  have  been  great,  in  proportion  to  my 
merit,  which  is  none :  for  in  serving  and  sui- 
feriiig  for  him  will)  faithfulness,  I  did  but  niy 
duly,  tvhich  Carries  a  reward  tvith  itaeUi 
enough  to  raise  a  comfort  to  me,  from  the 
very  ruin  of  my  fortune.  It  is  also  true,  I 
ha\e  had  the  satisfaction  from  his  mfijesty> 
tlail  he  never  refused  me  any  thing  I  asked 
him  for  mysrlf.  But  I  hope  I  bhall  make  it 
appear  also,  that'  I  have  not  only  been  a  very 
modest  asker,  but  also  a  most  careful  one,  to 
ask  nothing  considerable,  but  what  carried 
advantage  with  it,  as  well  to  his  majesty's 
interest  as  my  own.  I  know  well,  Mr.  Speaker, 
that,  with  so  kind  and  so  generous  a  nature  es 
our  king  i<,  an  ill  proportion  of  bounty  to 
merit,  and  consequently  the  largeness  and 
kindness  of  his  royal  heart  that  way,  may  have 
contributed  much  to  the  present  streights  he  is 
in.  Happy  is  the  nation  that  hath  uothiug  to 
fear  for  the  public,  but  from  the  virtues  of 
their  prince.  It  is  your  proper  work,  gentle- 
men, to  reduce  the  effects  of  them  to  a  right 
temperament,  by  your  prudent '  inspection  ; 
anjl  may  you  begin  it  %%ith  all  niy  coiicern** 
moots,  which  I  most  readily  lay  at  your  (j^t, 
humbly  begging  of  you  to  appoint  a  timei 
when  1  may  display  them  all  faithfully  before 
you :  in  hopes  that  no  man,  who  hath  been  a 
partaker  of  his  majesty*s  bounty,  will  prove 
Limself  so  unworthy  of  it,  as  not  to  follow  the 
example. 

"  Mr,  Speaker,  If  having  thus  poured  out 
my  soul  betore  you,  I  have  been  so  happy  as  to 
have  begot  in  this  honourable  House  a  right 
persuasion  of  the  sincerity  of  my  l.eart,  I  expect 
and  implore  two  gracious  effects  of  it.  The 
6rst  that  you  will  be  pleised  to  grant  me  yonr 
pardon,  if  tlie  same  zeal  for  ))is  mnjesty*^ .ser- 
vice, and  the  good  of  my  country,  w  hich  made 
me  presume  (being  no  counsellor)  to  press 
upon  bis  majesty  my  opinion  in  matters  of  such 
irijporcance,  has  transported  me  also,  nt  this 
time,  in  some  sort,  so  as  to  become  your 
adviser.  You  have, heard,  gentlenr.en,  oi  the 
dumb  man,  whose  tongue  was  set  free  by  tha 
imminent  dAni:cr  of  his  father's  life;  wunder 
not  then,  gentlemen,  that  such  a  hiver  of  his 
kic^  and  country  as  I  am,  bavin*;  seen  them, 
within  these  three  years  in  cwprospect  of  such 
gl'iry  and  happiness,  both  at  home  and  abroad, 
and  finding  to  what  a  sad  condition  things  are 
now  reduced,  (by  what  means  it  is  rapre  pro- 
per for  yoii  to  enquire,  and  may  Heave i?  bless 
your  inspection ;)  wonder  not,  I  say,  gentle- 
nieA,  that  a  nmn  so  affected  as  I  am,  shoald, 
by  some  eruptions  of  heart,  let  you  see,  that 
pei'iculum  potrid  ought  to  have  a  more  power- 
uil  effect  upon  a  man  of  public  soul,  timn 
periculum  palris,  and  is  caphble,  if  I  were  a 
muto,  to  make  me  become  a  counsellor. 

**  The  next  is,  Mr.  Speaker,  that  jf  (as  I  said 
before,)  I  have  been  so  happy  in  what  I  ex- 
pressed, as  to  have  raised  in  you  some  more 
favourable  thoughts  concerning  me,  you  would 
vouchsafe  me  some  demonstration  of  it,  where* 
by  I  may  no  more  bt  made,  by  tfiV  enemies, 

•  u 
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nich  a  bugbear  «a  I  am :  as  if  a  graciotts^lpok  - 
i^riiit  majesty  upon  me,  %vcre  enoui^b  to  ruin  all 
bis  aSuirs  witli  you.  I  sb:ill  then  continue  the 
way  I  am  in  with  comfort ;  but^  if  I  be  so  un- 
fortunate, at  that  there  still  remains  in  this 
incomparable  representative  of  my  country, 
any  umbrage  of  danger  to  it  by  my  access  to 
kls  majesty ;  as  dear  as  the  conversation  of 
the  amiablest  prince  that  ever  breathed  is  u> 
me>  I  shall  banish  myself  fov  ever  from  his 
sijl^t  in<o  the  obscurest  part  of  his  dominions, 
raUier  than  continue  iipon  me  the  jealousy  of 
a  person  on  whopi  his  prosperity  depends ;  or  if 
tftat  be  nbt  enough,  I  shall  once  more  try  my 
fortune  abroad,  where,  I  trust,  this  sword,  this 
liead,  and  this  heart  shall  make  me  live  as 
heretofore,  in  spite  of  my,  enemies,  with  lustre 
19  myseU  and  some  honour  to  my  nation.*^ 

AAer  the  Earl  bad  finished  bis  Speech  he 
withdrew :  the  House  th«n  proceeded  in  the 
debate  pf  the  mattexy  and  cama^to  the  follow- 
ing Resolutions'; 


"  That  this  House,  is.  satisfied^  tba|  a|r 
Richard  Temple  hath  not  oroide  apy  privi- 
lege of  tliis  IIoosp,  in  the  matter  |tt  qoestioi» 
concerning  him.  Th«t  this  retu|m  be  madft 
from  the  House,  to  the  Answer  of  the  earl  oS 
Bristol :  via!  Tliat  the  carl  ot  Bristof,  in  thir. 
account  which  h^  hath  given  this  IjLouse,  iis 
the  matter  concerning  sir  Richard  Temple,  liacb 
carried  himself  with  all  dutifulness  towards  his 
majesty ;  hatK  cleareil  the  member  of  ihift 
House ;  and  that  the  Bouse  is  well  satisfied 
with  his  respect  to  them.|' 

His  Lord&bip  was  again  called  in :  and  Mr. 
Speaker  acquainted  him  with  the  return  of  ^hf 
House. 

Ordered,  That  such  members  of  the  HoMSit^ 
as  are  of  his  iucyesty's  privy^counci),  do  ac« 
i^uaint  his  m^uesty  with  the  said  Voteu  That 
sir  Richard  Temple  have  the  leave  of  thia« 
House,  to  petition  his. majesty  fur  his  favpur; 
and  to,  ^va  Kim  s^tufaction,  as  to  the  otbev 
informations  mentioned  ia  his  Majesty's  Met; 
sage. 


I}15,  Proceedings  in  Parliament  against  Edward  Earl  of  Cla- 
rendon,* Lord  High  Chancellor  of  England,  for  High 
Treason,  and  other  High  Crimes  apd  Misdemeanors:  15  and 
19  Charles  ll.  a.  d.  1663 — 1667. 


[The  following  passages  relating  to  lord  Bristol, 
^  and  to  the  conduct  of  lord  Clarendon,  and 
the  Proceedings  against  him,  are  taken  from 
an  article  published  under  the  title  of  ^  The 
life  of  King  James  the  Second,  written  by 
himself,*'  in  the  first  volume  of  Macplier- 

*  <<  The  lord  Bristol  resolved  to  offer  Articles 
of  Impeachmtot  against  the  earl  of  Clarendon 
to  the  House  of  Lords^  tliotigh  it  was  plainly 
|jrovided  against  by  the  statute  against  appeals 
m  the  reign  of  Henry  4,  Yet  both  the  dulcc  of 
Buckingham,  and  the  lord  Bristol,  the  fathers 
of  these  two  lords,  had  broken  ihroogh  that  in 
the  former  reign.  So  the  lord  Bristol  drew  his 
impeachment,  and  carried  it  to  the  king,  who 
took  much  pains  on  him  Jn  a  soft  and  gentle 
manner  to  dissuade  him  from  it.  But  he  would 
not.be  wrought  on.  And  he  told  the  king 
plainly^  that,  if  he  forsook  him,  he  would  raise 
such  disorders  that  all  England  should  feel 
tfiem,  and  the  king  himself  should  not  be  with* 
out  a  large  share  In  them.  The  king,  as  the 
earl  of  I^oderdale  told  me,  who  said  he  had  it 
ffom  himself,  said,  he  was  so  provoked  at  this, 
that  he  durst  not  'trust  himselfin  answering  it, 
but  went  out  of  the  rooni^  and  sent  the  lord 
Aubigny  to  soften  him  :  But  all  was  in  vain. 
It  is  very  probable,  that  the  lord  Bristol  knew 
the  secret  of  the  king's  religion,  which  both 
made  him  so  bold,  and  the  king  so  fearful.  The 
next  ()ay  he  carried  the  charj^e  to  the  House  of 
Lords.  It  was  of  a  very  mixed  nature :  In  one 
part  he  charged  the  lord  Clarendon  with  raising 
gealoiiiie^  and  spreading  reports  of  the  ^og's 
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son's  Original  Papers,  &c.  and  th^i:«  rnre*. 
sented  toliave  been  extracte<l  from^theMe*. 
moirs  of  king  James  the  Second,  written  ii> 
that  prince's  own  hand : 
1660.  X^  earl  of  Bristol  had  declared  hiovMlf 
a  Roman  Catholic  some  months  before  tha 
Restoration;  so  not  of  the  privy  .council ; 
but  he  was  trusted  with  all  the  secrets  af^ 
before.    He  did  not  continue  long  onite4, 
with  Clarendon  and  Ormond ;  ende^vourini^ 
(o  get  more  power,  and  engrttss  more  into* 
his  hands,  than  the  Chancellor  cared   ho, 
should  ;  and  that  by  by-ways«    Besides,  tbtt^ 
earl  of  Southampton  struck  up  with  the  L^ rd^ 
Chancellor,  who  never  had  a  good  opimoa. 
of  Bristol. 
"  The  Chancellor  was  faulty  in  not  getting  all 
the  destructive  laws  in  the  long  rebel  parlia^ 
ment  of  Charles  1,  repealed;   which,  mo«|^ 
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being  a  papist :  And  yet  in  the  other  articlca^ 
he  charged  him  with  correspondence  with  tho. 
court  of  Rome,  in   ordec    to  the  making  tba, 
lord  Ayhigny   a  cardinal^  and  several  other, 
things  of  ^  a  very  strange  nature.    As  soon  a%^ 
be  put  it  in,  he,  it  seems,  either  repented  of  it, 
or  at  least  was  prevailed  with    to   abscond. 
He  was  ever  after  that  looked  on,  as  a  man  ca- 
pable of  the  highest  extravagancies  possible. . 
He  made  the  matter  worse  by  a  letter  that  h% , 
wrote  to  the  Lords,  in  which  he  expressed  hia^ 
fear  of  the  danger  the  king  was  in  by  iheDuke'a . 
having   of  guards.     Proclamations  weqt   oo|^ 
for  discovering  him.     Bat  he  kept  out  of  li^, 
wi^  till  the  Storm  wasovef/'    Bi^ttet. 
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were  of  opioion,  tnight  liaTe  been  done,  and 
*ioch  B  revenue  ftettfed  on  the  trown,  as 
^oaid  have  supported  the  'monarchy^  and 
not  exposed  it  to  the  dangers  it  has  since 
ran.  Whether  ogC  of  oversight  or  fear,  the 
ffionirchy  would  not  need  a  parliament  un- 
certain ;  or  from  fear  of  the  king's  briuging 
fo  the  Roman  Catholic  I'eligion.  llie  duke 
iipprdiendft  the  last.  In  all  6ih'er  things  he 
supported  the  crown's  authority  to  the 
height. 
^  1661.  TbeCfa'an'delTdV  and  Sbti^hhmptob  were 
cnreless  of  the  khik'&  safety.  Ilavvlcy  was  a 
wiser  statesman,  lltey  and  the  bisho^s^  in 
the  Honsb  of  Lords,  Were  great  op'posers  of 
theltin|'s  deslj^n-,  acfcording  to  the  promise 
tt.B^edtl,  of  a  toleration  of  dissenteiv.  so 
limited  as  nob  tto  diiturh  the  pleach  olf  the 
)rta!m.  So  the  kin^*^  wohd  wab  uroke.  The 
earl  of  Bristol,  though  no  privy  cbohsellor, 
was  as  much  in  ihe  secret  of  ajOTairs  as  fbr- 
nderiy.  Bristol  wai  6f  a  haughty  temper, 
^et  contributed  to  the  Chancellor's    rliio. 


^ 


ie  dianceUor  was  very  loval  and  trub  to 
the  mt^rtest  of  the  crown ;  hut  did  not  re- 
|>eai  acts  of  Charles,  i,  detrimental  to  the 
crown  fend  revenue. 

^  The  king's  friends  quarrelled.  Bristol  set  up 
for  himself,  and  made  his  court;  to  the  duchess 
of  Cleveland,  then  angry  with  the  Chancel- 

'  lor*s  forbidding  his  wife  to  visit  her.  The 
kin|  shewed  Bristol  hiuch  countenance ;  and 
he  got  the  regiment  of  horse  for  the  earl  of 
Oarord,  then  a  pretender  to  his  daughter ; 
since  married  to  the  earl  of  Sunderland ; 
ind  fafld  ht  not  drove  ^h  too  fast,  he  might 
have  got  more ;  dnd  might,  hy  the  help  of 
his  she-frtend,  have  rained  the  Chancellor, 
is  h^  deiigned.  But  the  king  knew  him  too- 
well  to  put  him  at  the  head  of  his  affairs. 
Being  vexed,  he  accused  the  Chancellor  in 
die  House  of  Lords ;  «id  flew  in  the  kiua's 
face,  by  flDakibg  ah  iridecent  speech  in  the 
House  ;  and  then  justified  It  to  the  king,  in : 
Kirtl  Aobiguy's  presence.  He  flew  out  ihto 
Mtrdvagant  expressions,  tfireateninghisene- 
Biies,  and  the  ling  should  f^el  It.  So  that 
he  should  have  been  thrown  out  at  die  win- 
tfow,  had  not  the  kin^  been  too  good.  This, 
however,  did  his  Cosiness  with  the  king. 

"  t$6^.  The  Chancellor  brought  a  queeof  to 
En^ahcl  of  his  own  cbusiog :  yet  this  was 
the  occasion  of  his  ruin. 

*  1605.  The  Chaii6ellor  brb'ught  sir  H.  Bennet, 
aftem^ards  earl  of  Arlington,  into  the  king's 
favour,  r^hti  toon  a*fter  tamed  against  him. 
He  fheant  to  oppose  by  him,  Palmouth.  The 
Gfaiiilo^or  grew  iealous  of  sir  William  Co- 
T^Mtfy,  thtft  duke  s' secretjunr  a'nd  i  toan  of 
fffcitt  abnittte,  thou^  once  his  favourite.  So 
Cov'eiitiV  hdpiM  on  d)«  Chancdlot^s  rdin. 

.  0Afcft]^gbAm}6in^hlbn. 

^  The  ChaAceUor  coniii^ued  dhief  minr!^r ; 
tH^'eari  6f  Fahn6u<h  in'  the  hi|jh6si  favour, 
timiding  htf  Aiaste^s,  not  hii  Own  concerns. 
m  wb  lSA«tf  a^  s^a,  ihd  died  noH  worth  a 
^Mbitig,'  didu|h  sot  A^jpehsifi;     UcUi 


served  the  old  cavaliers.  Arlington  cape 
back  from  Spain,  and  tried  to  get  into  fa- 
vour, supported  at  first  hy  the  Chancellor 
and  Bristol,  ag&inst  Falmouth  ^  but  after 
Falmouth's  death,  the  Chancellor  repented 
It.  Sir  Williaoi  Coventry,  the  duke  of 
York's  secretary,  and  a  very  able  man,  was 
not  well  with  the  Chancellor ;  and  lie  heljvi 
ed  the  Chancellor's  fall.  '  TTie  duke  of 
Rockingham  was  not  of  ti\€  king's  privy 
council,  but  insinuated  himself  into  his  fa- 
vour, by  his  agreeable  converse.  He  was 
afterwards  naade  privy  counsellor  and  master 
of  the, horse..  By  his  railleries,  he  set  the 
king  agoiiWt  the  Chancellor,  llle  patent 
for  the  tanary  company  was  recalled ; 
though  they  obli^^ed  the  Canarians  to  tak« 
great  quantities  of  English  manufactures,  in 
part-paytnent  for  wines;  aod  to  take  rea* 
soniible  nites,  who  would  take  nothing  tut 
ready  money.when  the  company  broke  off  and 
raised,  the  price  very  ihuch,  to  the  damage  of 
the  natiou. 

"  1064.  The  Lord  Chancellor  alone  against  tlw 
Dutch  war. 

'^  1666.  The  fkction  at  court  against  the  Chan- 
cellor,begaa  to  increase.  The  duchess  of  Clejre* 
land,  then  promoting  Buckinghani  and  Ar- 
lington, railed  against  him.  Sir  IVitliam  Co* 
ventry  and  all  laboured  to,  set  the  tlouse  of 
Commons  against  the  Chancellor.  They  ad- 
vised the  king  to  break  the  Canary  compa* 
ny,  who  tool  off  every  year  S00,000/..  of 
our  woollen  manufactures;  and.  had  tha 
wines  very  cheap,  being  masters  of  the  trade. 
When  the  company  was  broke,  the  Cana* 
rians  niade  them  pay  twice  as  much  for 
^ines,  and  would  take  nothing  but  ready 
money.  The  reason  was  plain ,  the  fyvt 
ship  which  arrived  there,  not  caring  what 
she  paid  for  loading,  being  sure  of  selling  it 
as  she  pleased,  at  her  return  to  England  ; 
the  Canarians  made  the  rest  pay  the  sama 
rate,  which  could  not  happen  to  a  company. 
Bristol's  attacks  on  die  Chancellor  in  thft 
House  of  Lords,  miscarried,  fhe  king  sup- 
porting the  Chancellor,  Bristol  ^harangued 
the  Commons  without  leave  from  the  Lords. 

^'  1667.  The  disaffected  party,  now  encouraged, 
Mw  more  tnrbu1ent.Tne  earl  of  f^orthurober- 
Jand's  factious  discourse  to  the  duke.  The 
king  consents  to  the  Chancellor's  removal. 
Tiie  earl  of  Bristol's  insolent  discourse  to  the 
king  in  1664,  about  CUr^ndon.  He  was  in- 
excusable for  opposing  the  king's  declara^ 
tion,  for  Tiberty  of  conscience,  in  1664^ 
which  had  been  solicited  hy  R9berts,  Ashley 
and  others  in  parliament,  to  declare  as  at 
Breda;  and  it  bad  l)een  resolved  in  the 
Chancellor's  own  lodgings. .  The  duchess  of 
Cleveland  was  against  the  Chancdlpr ;  an4 
the  Canary  Company  broke  merely  out  of 
spite  to  him. 

^  The  king  at  length  ordered  tlie'  duke  of  York 
to  ^couaint  the  Chancellor,  that  he  was 
obliged,  for  ^he  iood  of  his  affairs^  to  lay 
him  a)dde«    The  Earl  immediately  tent  hiai 
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tbe  seals.    The  pnillament  thanked  the  k'we, 
for  it,  aud  for  turning  oil   Uuman  Cutitolics 
out  o(  his  service.    Clarendon  impeached. 
Sir  William  Cuientry  was  active  in  it.     His 
prudence  aud  honesty  in,  rejecting  a  proposal 
made  by  the  Presbviei  ian  party ;    who  de- 
signed, thereby,  n  division  between  tlie  king 
and  the  duke  of  Yoi  k.    He  retires  to  France. 
*'  The  carl  of  Northumberland  and  Leicester, 
-    lord  lloUis  and  another,  mec  at  Guild  fori  I. 
They  made  it  no  secret.     Northumberland 
at  St,  James*s,  talked  freely  to  the  duke  of 
York  against  the  Chancellor,  wno  was  hated, 
end  of  the  resoluiian  to  impeach  him  ;  but 
sud,  this  was  not  all,  the  nation  would  not 
be  satistled  unless  the  guards  were  disband- 
ed, and   other  grievances  redressed.      He 
talked    very  seditiously,   though  the    duke 
checked  him.    The  earl  told  him,  that  he 
bad  said  nothing  but  what  he  would  repeat 
to  the  king  the  next  day  ;  as  he  did  with  in- 
solence enough.     The  duke  urged,  in  vain, 
'    tbe  necessity  of  the  guards,  for  the  king's 
•afety  and  national  quiet ;    that  tbe  want  uf 
them  had  been  futal  to  the  late  king  and  his 
government.    Tt>e  seditious  stuck   to' their 
point,  and  joined  with  the  Chancellor's  ene- 
mies;   hoping  that  his  impeachment  would 
breed  a  quarrel  between  the  king  and  the 
duke  of  York. 
'*Thc  kiogtook  the  seals  from  the  Chancellor. 
He  told  the  duke  of  York  of  the  resolution  ; 
that  it   was  not  out  of  any  dissatisfaction 
with  the  Chancellor,  but  the  necessity  of  his 
aflairs ;    and  that  it  was  better  to  do  it  of 
himself  th:vn  let  it  be  torn  from  him  by   the 
parliament.     lie  ordered   the  duke  to  tell 
him,  that  he  must  send  tlie  seals ;    and  to 
ahew  his  re^^ard  for  him,  he  would   confirm 
the  little  private  pension  he  usually  received. 
The  Chancellor  sent  the  seals ;  and  told  the 
fluke  of  York,  that  his  enemies  would  not 
(top  there,  but  proceed  to  the  last  desire c  to 
expose  the  kint;  and  crown,  to  accomplish 
his  ruin.    So  it  proved. 
^'  The  parliament  met  ou  the  tenth  of  October 
Sir  T.  Littleton  moved  thanks  to  the  king, 
for  his  speech  and  for  taking  the  great  seal 
from  Clarendon  ;    and  to  consider  the  heads 
of  the  king's  and  the  Lord  Keeper's  speeches. 
The  clause  about  Clarendon   would  luirdly 
i)av^  passed,  had  not  the  king  ordered  liis 
servants  to  let  it  be  knottn  he  desiiedit; 
and  Clarendon  charged  his  friends  not  to  op- 
pose it,  being  resolved  to  let  none  of  his 
private  concerns  disturb  the  king's  aflairs. 
The  samo  means  weie  u^cd  in  the  House  of 
X/)rd9,  when  they  were  moved  to  join  in  the 
Address,    else   it   had    not    passed   there. 
Whei^  it  canie  to  a  vote,  the  duke  of  York 
And  several  others  withdrew,  not  to  oppose 
the  king,  as  they  looked  oa  it  at  an  ill  pre- 
'   cedent  for  the  crown, 
t*  On  the  96th  of  October,  the  Chancellor  was 
accusedf  on  public  fame^  and  a  committee 
Kas  appointed  to  consider  of  proceedings 
\nd  precfdf uu.    That  ?ery  da^,  tkc~  du& 


of  Y'irV-,  in  discourse  with  the  king,  abput 
the  t  '.^  of  Clarendon's  advising  him  to  go« 
\cru  by  an  army  and  lay  aside  parliaments; 
uie  kino;  assured  him,  that  be  had   never 
given  him  such  adv:ice.     His  enemies  consi- 
dered not  public  good,  but  private  malice ; 
and  getting  to  tbe  head  of  aftairs,  give  the 
kinv  and  erf  two  a  fatal  blow.    The  king  soon 
found  the  effects.    The  duke  of  York  was 
seized  with  the  small-pox  in  the  beginning  of 
November ;  and  before  his  recovery  the  heat 
of  the  prosecution  was  over,  else  he  would 
have  been  charged  with  influencing! he Lofds 
not  to  imprison   Clarendon.     Buckingham 
and  lord  Berkeley  were  so  malicious,  as,  in 
tbeir  common  discourse,  to  insinuate  that 
the  king  was  in  danger,  by  letting  his  bro* 
tlier  have  his  own  guards  to  wait  on  himself 
at  Whitehall ;   none  knowing  what  the  dukt 
might  be  prevailed  on  to  do  by  the  Chancel- 
lor and  his  duchess.      Some  Presbyterians 
sent  to  Clarendon,  offering  to  stand   by  him, 
if  he  would  stand  by  himself.     He  saw  tlteir 
malice  ;  and  the  king  apprehending  heats  in 
the  House  of  Commons,  sent  to  him  to  with- 
dr.iwouCof  the  realm  privately.    Clarendon, 
as  the  duke  was  recovering,  sent  him  word 
of  the  message  and  his  resolution  to  obc^  it« 
The  Pieshyteriaos  were  very  angry  at  hisdis- 
nppoiniiiv;  them. 
**  Thus  fell  the  earl  of  Clarendon  ;   from  whose 
fall  one  may  date  the  beginning  of  all  the 
misfortunes  which  happened  since,  aud  the 
decay  nf  the  authority  of  the  crown ;    ha 
generally  supporting  that  prer(»{>«ui\  e,  which 
his  successors  never  mindod.     He  wa»  a  pri- 
vate gentleman  of  a  good  fitmily,  bred  in  the 
law,  had  good  scn^e,  and  tery  eioqucn*  ;  nl-- 
ways  e«!ecmed  for  his  good  parts.     He  was 
chuien  by  the  late  king  a  private  manager 
for  him  in  the  House  of  Cou)snons,  which  he 
performed  with  great  dexterity  and  fideUty. 
He  was  entrusted  at  court  with  the  most  se- 
cret affairs  ;  for  his  services^  made  Clumcel- 
lor  of  th<;  Exciiequer ;  one  of  the  council^  to 
the  prince  of  Wales ;    relied  on  and  went 
with  him  to  France.     He  was  sent  ambassa- 
dor witli  Cottiogton,  then  Lord  Treasurer,  to 
Spain.     He  returned  to  the  king  at  Paris, 
aud  was  made  his  first  minister.    He  had 
the  management  of  the  Restoration,  with 
Mpnk  and  Sandwich.     At  the  Restoration, 
be  was  in  such  favour  with  the  king,  that 
nobody    durst   oppose    him.      He   carried 
all    before    him.      Il^e    made    his   friend 
Southampton,  Treasurer;    and  by  the  aid 
of  tlie  duke  of  Ormond  and  tbe  bishops, 
was  caressed  by  most.    As  to  tbe  crown,  he 
let  the  court  of  wards  and  purveyance  be 
parted  with,    fiut  be  did  not  get  n  good 
substantial  revenue  settled  on  tbe  crewo, 
though  it  might  have  been  easily  done  in  the 
first  parliament  which  the  king  called.    Tliit 
was  out  of  fear,  that  the  crown  should  grow 
too  great  and  the  Roman  Catholic  rehglon 
be  brought  in,  if  the  king  was  at  bis  ea«e ; 
the  duke  of  Ormoad  luid  Daniel  O'Neilt 
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hanogy  in  the  kiog's  journey  to  Spain,  ob- 
served him  ioclined  to  ic. 

^  Clarendon  being  removed ,  his  enemies  di- 
vided ;  each  pretending  to  succeed  in  the 
ministrv.  Sir  William  Coventry,  without 
whose  help  Buckingham  and  Arlington  could 
Dot  have  carried  on  the  plot,  expected  it» 
and  was  the  only  man  fit  for  it.  But  Uie 
other  two  joining  against  him,  though  of  the 
best  capacity  of  any  in  the  kingdom,  got 
him  out  of  all  his  employments ;  and  then 
strove  wlio  should  have  most  credit  with  the 
king,  whose  affairs  suflftrrcd  by  their  disa- 
greement and  insufficiency. 

**  After  the  Chancellor's  removal,  the  ministers 
dis^reed  among  themselves.  Sir  William 
Coventry  was  turned  out  of  all  his  employ- 
ments by  Bucks  and  lord  Arlington.  They 
all  joined  to  lessen  the  duke  of  york*s  inte- 
Test  with  the  king,  lest  he  should  get  Claren- 
don recalled.  When  the  duke  recovered  of 
the  small-poi,  he  gave  in  the  House  of 
Lords,  his  reasons  for  voting  against  Claren- 
don's impeachment ;  because  no  proof  was 
made  of  any  of  the  crimes  laid  to  his  charge. 
The  king  was,  on  tlib  account,  colder  to  the 
duke.  The  malicious  insinuations  of  his 
enemies  were  froitless.  The  Chancellor's 
friends  were  removed." 

I  have  said  that  the  Life  of  King  James  the 
Second,  in  Macpherson's  Orieiual  Papers, 
Sec.  is  there  represented  to  have  been  es- 
tracted  from  the  Memoirs  of  King  James  the 
Second,  written  in  that  prince's  own  hand  : 
for  it  may  posubly  admit  of  question,  whe- 
ther Macpberson  does  or  not  assert  this  of 
it ;  though  there  cannot  be  a  doubt  that 
he  intends  his  readers  should  believe  it. 
He  expresses  himself  with  a  generality 
which  well  illustrates  the  ancient  maiiin  of 
the  lawyers,  *  dolosus  versator  in  general i- 
'  bus.'*      In  his  '  Advertisement'  be  says, 

*  Mr.  Macphcrson  appears   to   have  liad 
great  skill  in  the  use  of  ambiguous  terms.     He 
concludes  his  Advertisement  prefixed  to  his 
Original  Papers,  &c.  thus  *'  The  Originals  are 
now  in  the  hands  of  the  bookseller."    It  is  at>- 
solutely  impossible  to  determine  with  certainty 
what  originals  he  means.     Mr.  Laing,  in  his 
admirabfe  Dissertation  on  the  Gaelic  Impos- 
ture of  Macpberson  (it  is  scarcely  possible  too 
highly  to  commend  the  sagacity,  the  candour, 
the  diligence,  the  learning  and  the  genuine 
doqnence  exhibited  in  that  Dissertation^  with 
shrewdness  and  with  truth  observes,  (4  Hist,  of 
Scotland,  &c.  493.)  of  the  bard  of  Badenoch 
and  his  coadjutor,    "  When  his  impure  hands 
are  imposed  on  history,  the  misquotations  and 
fiction^  detected  in  his  Introduction   to  the 
History    of   Britain,    and    his    cold    malig- 
nity towards  the  most  illustrious  characters, 
should  teach  us  to  receive  his  Original  Papers 
^tb  extreme  distrust,  and  we  must  regret  that 
the  State  Papers  of  the  Stuarts  and  of  William, 
b^  some  strange  fatality,  were  reserved  for  the 
tnoilator  of  OMiau  and  lir  Jv hoi  Dalryoifle/' 


"  The  extracts  from  the  Life  of  King  James 
the  Second,  were  partly  taken  by  the  late 
Mr.  Thomas  Cane  and  partly  by  the  editor, 
in  n  journey  he  made  for  that  purpose  to 
France.'*  In  his  Introduction  he  tells  us 
that  Mr.  Carte  having  obtained  an  order  for 
inspecting  such  papers  as  lay  open*  iu  the 
Scotch  College  at  Paris,  spent  several  teonths 
in  that  place,  making  extracts  and  collecting 
notes.  In  particular  he  made  very  large 
and  accurate  extracts  from  the  I«ife  of  King 
James  the  Second,  written  in  thut  orince's 
own  hand.    He  then  gives  us  to  understand, 

.  that  Carte's  papers  were  placed  iu  his  hands, 
aod  adds,that "  when  he  examined  them  with 
precisian,  he  found  that  the  extracts  from 
the  Life  of  King  James  f  he  Second,  threw  a 
new  and  striking  light  on  almost  all  the^ 
transactions  of  his  brother's  reign.  This  cir* 
cumstance  induced  him  to  begin  his  history 
with  the  restoration  of  n^onarchy,  and  to  sa* 
tisfy  himself,  as  well  as  to  authenticate  his 
materials  to  the  public,  he  went  to  Paris  to 
make  still  farther  discoveries,  and  in  parti- 
cular to  make  fresh  extracts  from  King 
James*s  Memoirs. 

''  During  his  stay  in  France,  he  not  only  bad 
an  opportouitv  to  be  satisfied  concerning  the 
faithfulness  of  Carte's  extracts,  but  even  to 
make  many  valuable  additions  of  his  cwn. 
The  Memoirs  left  by  king  Jiimes  in  his  own 
hand,  consist  rather  of  met.*  orandums  made 
for  his  own  use,  when  the  transactions  hap- 
pened, than  a  regular  narration  of  events. 
He  frequently  lays  dowit  with  precision,' the 
reasons  which  weighed  with  himself  in  di- 
recting his  conduct ;  and  upon  the  whole, 
his  papers  form  very  important  materials  for 
the  history  of  Britain,  dorinf*  his  own  times. 
In  Carte's  extracts,  as  well  as  in  those  of  the 
editor,  the  language  of  king  James  is,  in  a 
great  measure,  preserved.  That  prince  was 
not  an  elegant  writer  ;  and  an  abridgment 
must,  in  its  nature,  be  still  more  stiff  and  dry 
than  an  original.  Instead,  therefore,  of  ex- 
pecting entertaining  reflections,  and  a  well 
connected  detail  of  transactions,  the  reader 
roust  content  himself  with  an  unadorned 
jiarrative  of  such  facts  as  were  the  secret,  aod 
hitherto  unknown,  springs  of  the  great  events 
of  the  times. 

<<  But  if  the  Memoirs  of  khig  Jamei  canot  raise 
their  author  to  the  rank  of  a  fine  writer,  thej 
certainly  do  him  credit  as  a  man.  Tliere  » 
an  air  of  veracity  in  all  the  accounts  given 
by  that  prince,  that  is  much  more  valuable 
to  an  intelligent  reader,  than  the  choicest 
flowers  of  rhetoric  and  best  turned  periodf.' 
Indeed,  Che  manner  in  which  the  papers^ 
called  his  Memoirs,  were  written,  predodet 
every  suspicion  of  unfaithfulness  on  his  side. 
His  notes  were  generally  made  upon  the 

*  These  words  ''lay  open,"  Macpberson 
prints  in  capitals.  They  may  not  be  unim- 
portant: See  the  extract  inserted  below,  from 
Mr.  FoVi  Letter  to  Mr. 
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•pdt ;  And  nlv^ftyB  beCbre  there  itas  any  tte- 1 

oessity  to  fMiUiate  the  drcainsnmocs  of  the 

tvansactiolis  related.    Besides,  he  was  not 

of  a  complexion  to  misrepresent.    He  af- 
fected to  gttide hiniself  by  princifTleiti ftU his 

oeiioDs ;  and  to  deem  the  slightest  deviation 

from  truth  a  crime.    In  his  opinions  be  is 

ffe^ently  wrong,  bat  very  sekk^m  in  any 

/act  that  feU  within  his  own   immediate 

knowledge." 
Heft  we  may  obsenre  that  someCinilK  the  ap- 
pellation L^Cy  and  soteetiaies  the  oppella- 

<toB  Memmr»f  is  employed  «o  denote  papers 

in  king  James's  own  writing)  and  as  the  two 
.  i^>peUations  are  not  hnoOtto^oniy  used  in 

•the  eaose  sense,  it  is  natural  to  condadeihat 

Macfiherann  used  them  both  as  synonTmous 

terms,  tp  denote  one  and  Hie  same  colfection 

«f  papers :    yet  it  is  not  improbable,  that  he 

designedly  tieed  dm  two  words  on  account  of 

their  applicability  to  two  difttent  collec- 

cioBs.     We  learn  from  bishop  Bbrnet  (1 

Hist,  of  his  own  Times,  166  fol.  ed.  of  ire4) 

that  James  kept  a  consmnt  journal  of  all 

that  passed,  of  which  he  shewed  the  bishop 

a  great  deal.     The  papers  from  which  Mac- 

]lherson  estracted^  vttight,  according  to  hh 

account  of- them,  be  reasonably  in^rred  to 

be  this  journal :    *'  They  consist  rather  of 

memorandums  made  for  his  own  use,  when 

She  transactions  happened,  than  a  regular 

narmtion  of  erents.''      **  His  notes  were 

atoerally  made  upon  the  spot,  and  always 

Mbre  there  was  any  necessity  to  palliate 

tba  circumstances  of  the  trantactions  relat- 
ed*''    But  the  internal  evidence  very  little 

agrees  with  thu  eharacfier.     Let  us  select  a 

few  instances*    Kint  Jmnes  writing  a  jour- 

.md  at  the  time,  would  not  in  1661  speak  of 

a  woman  under  a  title  which  she  did  i\ot  6b- 

tain  till  nine  years  afterwards,  (see  1  Maeph. 

Orig*  Pap.  SO)  t  nor  would  he  in  1069  men- 
tion that  persons  then  taken  up  were  eon- 

fined  till  1667,  (scelMacph.  Orig.  Pap.  SI): 

m(n  insert  Bristal's  attack  on  Clarendon  (the 

auppoaed  jourmdist's  fiitber^in-law)  among 

the  ooearrencai  of  1666,  when  it  is  nolori- 

oasy  and  proved  by  the  Jom^nals  of  the  Hoise 

•f  Lords,  that  it  took  place  in  1663,  (see  1 
.  Mwc^  Orig.  Pap.  95>    For  owe  of  these  im- 

ticipations,  and  of  another  which  occurs  in 

p.  S4,  MaepGersoR  aceounti,  veiy  ansati^ 

Ibctohlv,  by  gratuitously  Mipnoiing  these 

particular  paragraphs  t6  have  been  Written 

out  of  the  order  in  which  bepibiishes  them. 

Th»  ia  sufficient  presumptive  evidence  to 

piwve  that  Macphanon's  esfiracts  were  act 

mnde  fcom  au  original  journai,  and  thai  he 

must  at  die  time  Imva  known  this  to  be  the 

fact.    But  thenwHer  seems  ta  be  pilt  out  of 

att  doubly  by  the  following  iot«mti«f  pas- 

mige  frpm  lord  IMkiod's  Address  to  (he 

Beader,  prefixed  to  Mr.  Fox's  History  of 

tlw  early  part  a#  Om  Iteigir  of  James  fbe 


<f  ^  With  respect  t»  Cartel  eiCMet,  Ihttvtfgd 


f  doubt  bat  it  it  Mth^fy  «apMf  b*»o«   cieBlIflSNd^itiBtveFSctrtoltl'': 


*  this  extract  it  is  necessary  'to  shake  an  'irt>- 

<  servation,  which  appli^  to  all  the  mu 
'  both  of  Carte's  and   Macph arson's,   aha 

*  which  leads  to  the  deception  6f  an  impos- 
'  tore  of  the  latter,  as  implident  as  Ossikn 
'  itself.    The  extracts  are  vfridently  made, 

*  not  from  a  journal,  but  from  a  naiMtiVb ; 
<and  I  haVe  now  ascertained   beyond  WU 

<  doubt,  that  there  were  in  the  Scotch  Col- 

*  lege  two    distinct  itoanuscripts,    one   in 

<  James's  own  hand,  c6nsi&ting  ^f  papers  of 

*  different  sites  bound  up  togettf^,  the  other 
*^  sort  of  historical  narrative,    bom  piled 

*  from  the  former.    The  narrktive  was  sAid 

*  to  hare  been  HKVi^  and  corrected,  as 
'  to  style,  by  Drydeh*  the  p6et,  (meaning 

<  prbbably  Cbaries  Diyden,  the  great  poet's 

*  son,)  and  it  Was  hot  known  ha  the  college 

*  whether  it  was  drawn  «p  \h  JaraAeb*S  Kfb,  or 

*  by  the  dirMiort  of  Us  stth,lhe  Pretender. 

<  I  doubt  whether  C^Vte  kver  skw  tfa^  orijgi- 

*  nal  journal ;  but  I  li&arn,  fronr  otodoubted 

*  authority,  that  Macpherson  never  did^  and 

*  yet  to  t^ad  his  Preiace,  pagb  6  atod  7» 
*(wluch  pray  advert  to,)  one  wodid  haya 

<  supposed,  not  only  that  ne  had  inspected  it 
'  accurately,  but  that  all  his  extracts  at  least, 
'  if  not  Carte's  also,  wete  takeil  from  it. 

*  Macpbersop's  impadetoce'   in    attempting 

*  such  ah  imjiositiuii,  at  a  time  when  almost 

*  any  roan  could  have  detected  hint,  would 

*  have  been  iii  another  tniln,  incretfible,  if 
'  the  internal  evidence  of  the  extracts  thdn- 

*  selves  aglu^St  hiiti  were  not  corrobbrated 
'  by  the  testimony  of  the  principal  persons 
'  of  the  College.    And  this  leatls  me  to  a 

*  point  of  more  importance  to  me.     Prin- 
^ '  ripal  Gordon  thought,  when  I  saw  him  at 

'  Paris,  in  October  180^,  that  all  the  papers 

*  were  lost.  I  tidw  hear  from  a  wcll-ihtontted 
'  person,  that  the  most  material,  viz.  those 

*  written  in  James's  own  hand-Writing,  wers 
'  indeed  lost,  and  in  the  ^uy  mentioned  bv 
'  Gdfdon,  but  that  the  Narrative,  from  which 
'  onlv  Macpherson   made  hrs  Extracts,   if 

*  still  exbting,  and  that  Mr.  Alexander  Ca- 
'  raeron,  Blackfriars  Wynd,  Edinbui^,  ei- 

<  ther  has  it  himself^  or  knows  where  it  is  to 

*  be  found.' 

<'  The  above  information  'was  Correct  llierd 
is  strong  presumptive  evidence,  that  thd 
manuscripts  of  king  James  the  Second  w^rd 
destroyed;  but  the  Nkrratnre,  asdetcribed. 
Was  then,  and  b  now,  in  the  hands  of  Dr. 
Cameron,  Roman  Catholic  bishop  m  Edhi' 
burgh.  It  could  aot  be  m  the  poos^ssion  ot 
it  persota  who  is  betted  quaf ified  to  jodee  of 
its  nierits,  and  on  whose  fidelity,  sndQld  hi 
Be  iadoced  to  print  it,  the  public  mif(htm6r6 
impficitl^t  re^f .    I  aih  indebted  to  hit  accu-: 


■  •>*  * 


« .» »»*'<. 


*  <*  If  isrtfie  opinion  of  the  present  posteM^ 
of  the  narraiave,  thaf  it  #as  cofhpiled  fhmr  tbd 
original  docamenf^  by  Thomas  Inn^,  one  of 
She  Superiors  of  Hia  College,  and  authof'of  d 
wort  entided,  *  A  Cridcal  Essay  oil  (faei  W 
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ncf  and  frleodshim  for  99010. luidiUQiM^  in- 
lon&atioti  respectiof;  the  iniloner  io  which 
the  manuscripu  of  the  Scotch  College  wrere 
lost.  As  the  facts  are^q  themselves,  curious, 
I  laj  before  the.  reader,  tm  succioct  aiid  in* 
terestjjig  relation  -of  theno,  contained  in.  a 
letter  to  me^  daied  ]^inhurgh|  March  3, 
1808. 
^ '  Before  lofd  Govier,  the  Dritish  embassador, 
'  left  P«rU»  in  the  beginning  of  the  Freoch 
'  KevolttUon,  he  wrote  to  principal  Gordon, 

*  and  offered  to  take  ciijirge  of  those  valuahle 

*  paoers,  (king  James's  Manvscripts»  &c.) 
'  ai^a  de^iosit  ttieia  in  som^  place  of  safetjr  in 
'  Britain.  I  know  not  what  answer  wcut  re- 
'  turned,  but  nothing  was  done.    Not  long 

*  tbereikftery  tlie  Principal  came  to  England, 
'  and  the  care  of  everything  devolved  00  Mr. 
'  A.  Innes,  the  only  British  subject  who  re- 
'  mained  in  it.    About  the  same  time,  Mr« 

*  Supleton,  then  Prfiiflept  of  the.  English 

*  College  of  St«  Qmer,  af^rwards  Bishop  in 
<  Eaglai^dy  wer>ti  ^  Paris^  previously  to  his 
'  retiring  from  Fraoce,  and  Mr.  Innes»  who 
'  had  resolved  not  to  abandon  his  post,  con- 
'  soUed  with  him  about  the  means  of  pre- 

*  serving  the  Manuscripts,  Mr.  Stapleton 
'thought,  if  he  had  them  at  St<  Omer,  he 

*  couIJk  wiith  small  risk,  convey  them  to 
'  England.  It  wa?^  therefore  resolved,  that 
'  tbey  should  be  carefully  packed  up,  ad- 

*  dressed  to  a-  Frenchman,  a  con6dential 
'fneml  of   Mr*  Stapleton,    and    remitted 

*  fay  some  public  carriage.  Some  other 
'  things  were  put  up  viith  the  Manuscripts. 
'  The  whoje  arrived  without  any  accident, 
'  and  was  laid  in  a  cellar.    But  the  patriot- 

*  isaof  the  Frepchman  bocomiog  suspicions, 
'peroapson  account  of  his  connection  with 

*  the  English  College,  he  was  put  in  prison : 
'  aiH)  ^s-  ^if<&  apprehensive  of  the  conse- 
'  qoec^Be^  of  beifig  found  to  have  English  | 

*  Manus^ptSy  ricmr  bovmd  and  ornamented 

*  witti  royal  arms,  m  her  house,  cut  oil  the . 

*  boards^  and  destroyed  them«  The  Manu-^ 
'Kripts  thus  disfigured,  and  more  easily 
'  hv^al^iUp  in  any: sort  of  bundle,  were 
'  secretly  carried^  willi- papers  belonging  to 

*  the  Frenchman .  himself,   to  his  country* 

*  hqufe,  aQd  buried,  in  the  garden.  Tbey 
'  were  not,  however,  penaitted  to  remain 

*  Ions  there;  the  lady's  fears,  increased,  and 

*  theManufcripts  were  takoi up  and  reduced 

*  to  a&hea. . 

*•<  This  isibcfubfttanceof  the  acceMBt  given^ 
'  10  Mr*IPiMai,  and. reported  bjr  him.to  me 
'  io  June,  \QQ%^  in  Pans.  I  desired  it  might 
'  be  authenticafied  by  a  piBoce»'varMr.    A 

*  lettec  was.  therefore,  written  to  St.  Omer, 

*  either  by  Mr.  laoea,  or  by  Mn  Clej^honi, 

*  a  ,lav  gentleman^  who  had  reuded  la  the 

*  EngUan  College  of  St.  Omer,  and  was  peo* 
'soMlly  acqmunted  with  the  Frenchmea^ 
'  and  happened  ta  be.  at  Paiia  at.tfais  time. 
*jnm,  .aijiver  given  to  this  letter  wasr  that 

*  the^ood  man,  under  the  pressure  of- old 
'  agf  «nd  other  iii£imiti«%  ,was  Jilaweedi  by 


u 


<  the  proposal  of  a  discussion  and  investiga* 
'  tiun,  \vhich  revived  in  his  meoiory  past 

*  sufferings,  and  might,  (lerliaps,  lead  to  a 

*  renewal  of  them.     Any  further   ccuores- 

<  pondence  upon  the  subject  seemed  useless, 

*  especially  na  I  instructed  Mr.  Innes  to  go 
'  to  St.  Omer,  and  dear  up  every  doubt^  m 
'  a  formal  and  legal  manner,   that   aome 

*  authentic  document  might  be  banded 
'  down  to  posterity  concerning  those  vahi« 
'able   Manuscripts.      I   did    not  foresee 

*  that  war  was  to  be  kindled  up  anew,  or 
'  that  my  friend  Mr.  Innes  was  ta  die>  so» 
'  soon,' 

^ '  Ma  Cleghonr,  whom  I  mentioned  above, 

*  is  at  present  at  the  Catliolic  seminary  of 

<  Old-Hall  Green,  Pnckeridgc,  Hertfordahire;- 

*  lie^cae  probably  name  another  gentleman 
'  who  saw  tlie  Manuscripts  atSt^  Omer,  and 
'  saved  some  small  things,  (but  uncoeuected 
'  with  the  Manuscripts,)  which  he  carried 
'  away  in.  hia  pockety  asid  has  still  io  hia 
'  possession. 

'  1  need  not  trouble  your  lordship  with  nj 
'  reflections  upon  thtt  relation^  but  I  6ught 
'  not  to  omit  that  I  was  told,  sonietimes, 

*  that  all  the  Menuacripts^  as  wteU  aa  their 
'  boards^   were    consumed  by  fire  io    the 

*  cellar  in  which  they  had  been  deposited 

*  upon  their  arrival  at  St.  Omer.'  ' 
The  gentleman  alluded  to  in  the  latter  part 
of  the  above  letter,  is  Mr.  Mos^i  from 
whom  Mr.  Butler  of  Linooln's  inn.  very 
kindly  procured  a  statement  of  the  partieo- 
Jars  relating  to  thb  subject,  in  the  year  1804, 
and  transmitted  it  to  nlr.  Fo;k.  It  contained 
in  subatanoe,  though  with  some-  additional 
circumstances^  and  sHght  variations^  the 
same  aeeouat  aa  Mr.  Cameron's,  up  to  the 
peiiod  of  the  writer's  leamog  St.  Omer, 
which  wea  previous  to  theimprisoaoieBtof 
the  Frenchman** 

"  Mr.  Fox,  in  a  letter  <  to  Mr.-  Lung,  remarks, 
that,  *  to  know  that  a  paper  is  Jost,  is  neat 

*  beat  to gefttioga sight  of  it^  and  in  some 

*  instances  nearly  as  good.'  So  many  ra- 
moun  have  been  ciieulated,  and  so  ma«y 
misappcebeiisions4iave  prevailed,  respeetiag 
the  conteiitaaad.the  fate  of  theMkiMseripta 
formerly  deposited  in  the  Scotch  College  att 
Paris,  that  it  is  hoped  the.  above  aeooeot, 
the  result  of  the  historian's  rc^seardics,  will 
not  b»  deemed  out  of  its  place  in  a  pielaee 
to  a  history  of  the  time*  to-  whioh  those 
Manuscripts  related." 

Maq>hei«on  doea  net  distinguish' with  seAtieat 
precision  which  aro  his  eztracia  and  wWcb 
Carte's.  He  tells  us  that  in  Carte^aestraeis, 
as  well  as*  his  own,  the  langeage  oCkuig 
Jamea-  is   in  a  gseal>  measure-  puceeeved. 


*i 


•^r"^.^"^*"'..*. 


*-**  Mr..  Moetyn'e  letter  to  Mr.  Betlcr^wai 
published  -  in  one  of  the  MAgasineBi  it  wonid 
thorefore  be  supcffleoua  to  reprint  it.  TMe 
name  of  the  Freachmao  was  Mr.  ChaipeiilMr, 
and  his  coantry»hoBae(*wa»«at  St.*  MoMilia, 
Sl^Oi 
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•  This  is  not  enoogb.  If  it  were  tiesigoed  that 
they  should  be  received  with  the  authority 
of  original  documents,  not  a  word  should 
have  been  altered ;  what  Macpherson  say:* 

.  leems  to  imply  that  both  Carte  and  himself 
abridged,  which  puts  an  end  to  originahty, 
and  very  much  weakens  authority.  In  the 
Life  of  king  James  the  Second  written 
by  hiiPself,  parts  of  many  adjoining  '  ci- 
'  uacu*  as  tliey  are  cnlled,  have  an  appear- 
ance of  being  two  abridgements  of  the  same 
matter. 

Louis  XIV,  after  mentioning  the  Intrigues 
which  folluweJ  the  peace  of  Breda,  thus 
introduces  the  fall  of  Clarendon  ;  his  reflec- 
tions on  which  are  rery  chapacteristical. 

*'  Ainsi  je  crus  qu*il  seruit  bon  de  hii  enrojer 
Kuviony,  pour  faire,  ou  qu*ii  se  d^clar&t  en 
ma  raveur,  uu  que'du  uioins  il  demeur&t 
neutre,  cooime  il  sembluit  naturellemenc 
devoir  faire,  vu  les  f^cheuscs  nouveaui^s  qui 
renaissoieni  il  toute  heure  dans  son  £tat. 
Car  il  venoit  encore  tout  nouvcllement 
d^dtre  forc^  4  bannir  son  chancelier  de  ses 
conseils;  ct  bien  qii'il  ttit  vrai  que  ce  minis- 
tre,  pour  avoir  vouiu  prendre  trop  d'^l^r&ti- 
,  se  fQt  de  iui-meme  attir<i  beaucoup  d'envie. 


on, 


il  y  a  pourtant  lieu  de  penser  que  la  man- 
vaiie  volont^  des  Angbis  ne  se  bonioit  pas 
tout-a-fait  iL  sa  person  ne,  puisque  ni  son 
enti^re  d^possession,  ni  son  exil  volontaire, 
ne  furent  pas  »uiHsaDS  pour  les  contenter, 
mais  qu*ils  voulufent  lui  faire  son  proems  sur 

•  des  crimes  qui  sembloient  lui  etre  communs 

*  arec  son  maitre. 

"  D'un  si  notable  ^vdnement,  les  ministres 
des  rois  peuvent  apprendrc  ^  moderer  leur 
ambition,  pafce  que,  plus  i4s  s'cl^vcnt  nudes- 
sus  de  leur  sphere,  plus  ils  sunt  en  p^ril  de 
tomber.  Mais  les  rois  peuvent  apprendre 
aussi  ^  ne  pas  laisser  trop  agmndir  leurs 
creatures,  parce  qu*il  artive  presque  tou- 
jours  qu'  apr^s  les  avoir  6ievces  avec  em- 
portement,  ils  sont  obliges  de  les  nbandonoer 
avcc  foiblesse,  ou  de  les  soutenir  avec  peine; 
car  pour  Tordiuaire  ce  ne  soot  pas  des 
princes  fort  autoriscs  ou  fort  habiles,  qui 
souffrent  ces  monstrueoses  ^^vations/'  Gi^u- 
vres  de  Louis  XIV,  vol.  2,  p.  315. 

Hume,  in  bis  account  of  Clarendon's  fall,  follo^vs 
Burnet.  On  his  character  he  bestows  pro- 
fuse and  unqualified  praise.  The  History  of 
the  Rebellion,  he  says,  '<  except  Whitlock's 
Memorials,  is  the  roost  candid  account  of 
those  times,  composed  by  any  contemporary 
author :"  No  very  definite  commenda- 
tion. Wal pole's  criticism  is  more  precise. 
^fter  ascribing  to  Clarendon  '*  almost  every 
virtue  of  a  minister,"  he  says,  '*  As  an 
bist4>rian  he  seems  more  exceptionable.  Ilis 
majesty  and  eloquence,  his  power  of  painting 
characters,  bis  knowledge  of  bis  subject, 
rank  him  in  the  first  class  of  writers — yet  he 
has  both  great  and  little  faults.  Of  the  lat- 
.  ter,  bis  stories  of  ghosts  and  omens  are  not 
.  to  be  defended^by  supposing  he  did  not  be- 
Ji«v«  tbcm  himself:  there  can  be  uo  other 


reason  for  inserting  ^hem ;  nor  is  there  any 
medium  betiveen  believing  and  laughing  at 
them.  Perhaps  even  his  tavourite  character 
of  lord'  Falkland  takes  too  considerable  a 
share  in  the  history.  One  loves  indeed  the 
heart  that  believed,  till  be  made  his  friend 
the  hero  of  bis  epic.  His  capital  fault  is, 
his  whole  work  being  a  laboured  justifica* 
tion  of  king  Charles.  No  man  ever  deliver- 
ed so  much  troth  with^  little  sincerity.  If 
he  relates  faults,  some  palliating  epithet  aU 
ways>lidesiu  :  and  he  has  the  art  of  break- 
ing his  darkest  shades  with  gleams  of  light 
that  take  otf  all  impression  of  horror.  One 
may  pronounce  on  my  lord  Clarendon,  in 
his  double  capacity  of  statesman  and  histo- 
rian, that  he  acted  fur  liberty,  but  wrote  for 
prerogative."] 

1  HE  earl  nf  Bristol  hftving  been  opposed  by 
the  earl  of  Clarendon  1#  the  deugos  which  ha 
iiad  formed  in  favour  of  the  papists,  resolved  to 
take  all  methods  to  ruin  him ;  not  contented 
therefore  v^ith  endeavouring  to  deprive  him  of 
the  king's  fuvour,  he  forms  Articles  of  Higb- 
Tre^oo  and  other  Misdemeanors  against  him, 
which  he  shewed  to  the  king ;  and  though  the 
king  would  have  dissuaded  him  from  it,  yet  the 
next  day  he  carried  the  Charge  to  the  Hous« 
of  Lords,  which  was  as  follows : 

Articles  of  High-Treason,  and  other  Heinous 
Misdemeanors,  exhihited  against  Edward 
Earl  of  (^LARBNDOV,  Lord  High-Chan- 
cellor of  England,  in  the  House  of  Lords; 
on  the  10th  of  July,  1663.  By  the  Earl  of 
Bristol.* 

''  That  being  in  a  place  of  highest  trust  and 
confidence  with  his  majesty,  and  having  arro- 

*  See  the  preceding  Case  and  the  notes. 
See,  too,  his  Speech  in  favour  of  lord  Straflfbrd, 
S  Cobb.  Pari.  Hist.  750,  and  his  Case  upon  the 
Impeachment  shortly  after  preferred  against 
himself,  vol.  4,  p.  13S,  of  this  Collection,  where 
is  inserted  a  character  given  of  him  by  Lord 
Clarendon;  who,  when  in  banishment,  com- 
posed another  very  copious  and  able  account 
of  him,  which  is  printed  in  the  Appendix  to 
the  3rd  volume  oi  Clarendon's  State  Papers. 
He  thus  concludes  it : 

'*  I  did  not  intend  to  have  reflected  upon  s* 
many  particulars,  much  less  to  have  taken  any 
survey  of  the  active  life  of  this  very  consider- 
able person ;  but  it  was  hardly  possible  to 
give  any  lively  description  of  his  nature  and 
humour,  or  any  character  even  of  his  person 
and  compositioir,  without  representing  some  in- 
stances of  partictdar  actions;  which,  being  so 
contradictory  tp  themselves  and  so  different 
from  the  same  effects  which  the  same  causes 
naturally  produce  in  other  wen,  can  only  qua- 
lify a  man  to  make  a  conjecture  what  his  true 
constitution  and  nature  was,  and  at  best  it  will 
be  but  a  coojeciure,  since  it  is  not  possible  to 
mate  a  positive  conclusion  or  deduction  from 
the  whole  ur  any  part  of  it^  but  that  another 
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fHcd  aMpTAiM  i(irtcttofi  in  »U  '  bit  mftjcBtyt 
tMsutf  boch  at  home  Asd  abroad^  hath 
wiokadijand  naiidDutly,  and  mth  a  craitoroos 
initiit  to  dranr  icaodal  aiid  coatcmpt  npon  hit 
majcaty's  penea,  and  ta  aUeoate  from  him  tlie 
alemioDs  of  lus  tubjccu,  abuted  tfat  taid  tniic 

ia  naoaer  foUowiag,  m. 

^ • 

cooclotioa  ma  J  be  as  rtasonaUjr  made  from 
•oma  other  action  imd  discovery.    It  is  piiy 
that  bis  whole  Ulb  should  not  be  exactly  and 
canrfoily  wrtitea,  aad  it  would  be  as  much 
pujf  that  any  body  else  should  do  it  but  himself, 
who  could  only  do  it  to  the  life,  and  make  the 
troait   diMcription   of  all   his  fiuwlticf,  and 
paaiions  and  appetites,  and  the  full  operation 
of  them ;  and  be  would  do  it  with  as  mooh 
togeotttr}  and  integrity  as  any  man  could  do, 
■nd  eipose  himselr  as  much  to  the  censure  and 
reproach  of  other  men,  as  the  malice  of  his 
maleit  enemy  could  da;  for  in  truth  he  does 
helievo  many  of  these  particular  actions»  which 
severe  and  ligid  men  do  look  upon  as  disfigur* 
•ngs  of  the  mer  heauti^l  part  pf  his  life,  to 
be  great  lustre  and  ornament  to  it ;  and  would 
lather  expose  it  nakedly  to  have  the  indiscre* 
tion  and  unwaivantable  part  of  it  q^neured, 
than  that  the  fancy  and  htgb  projection  should 
be  ooacealed,  it  being  an  infirmity  that  he 
would  not  part  with,  to  believe  that  a  veiy  ill 
thing  sttbtaly  and  warily  designed,  and  well  and 
hnnif  eaacotcd,  is  mucb  worthier  of  a  great 
spim,  than  a  faint  acf|uiesceoce  under  any  in- 
ulicitT  merely  to  contain  himself  witnin  the 
bomidii  of  innocence,  and  yet  if  any  man  eoo- 
dndes  from  hence  that  be  is  of  a  fierce  and 
impetuous  disposition,  and  prepared  to  under- 
take the  worst  enterprise,  he  will  find  cause 
eaongb  to  believe  himself  mistaken,  and  that 
be  bath  softness  and  tenderness  enough  about 
him  to  resfirmin  him,  not  only  from  ill,  out  even 
from  nnfciad  and  ill-natured  actions.    No  man 
loves  more  pasMonately  and  violently,  at  least 
makes  more  lively  expressions  of  it ;  and  that  his 
hatred  and  malice,  which  sometimes  break  out 
from  him  with  ereat  impetuosity,  as  if  he  would 
destroy  all  he  cuslikes,  is  not  compounded  pro- 
portionable oi|t  lof  the  same  fieiy  matenals, 
appears  in  tf^s,  that  he  would  not  only,  upon 
very  short  warning  and  ver^  eas^r  address,  trust 
a  man  who  bad  done  him  injury  to  a  very 
notable  degree,  hut  even  such  a  man,  as  he 
hiaMe)!'  Iiad  provoked  beyond  the  common 
bounds  of  recaocilistion ;  he  doth  not  believe 
that  any  body  he  loves  so  well,  can  be  unloved 
by  any  body  elue,  and,  dmt  whatever  prejudice 
is  coi^tmcted  against  him,  he  could  remove  it 
if  he  were  bat  admitted  to  conference  with 
them  which  own  ft*    No  man  can  j  adge,  hardly 
guem,  bj  what  be  hath  done  formerly,  what  he 
will  do  m  the  time  to  oome,  whether  his  virtues 
will  fanra  the  hetterand  trinteph  over  his  vanities, 
or  whether  the  strength  and  vigour  of  his  ambi- 
tion, and  other  exbrbitancies,  will  be  able  to  siip- 
piesi  end  even  extinguish  bis  better  disposed  in- 
eiinatiens  and  resohitioiis,  the  sncoess  of  whiofa 
willalwain  depend  upon  eitenaMtanees  and  eon- 
ifot.  rv 


**  That  he  bath  trailoroualy  nod  malidouslj 
endeavoured  t'o  a|ienate  tlie  hearts  of  hii  map 
jcsty's  subjects  from  him,  by  words  of  his  owni- 
and  by  artificial  insinuations  of  his  creatorvf 
and  dependences,  that  his  uiiyesty  was  inclined 
to  popery^  and  had  a  design  to  alter  the  rer 
ligion  established  In  this  kingdom, 

tineencies^and  from  tome?  bat  without,  and  not 
wiuiin  himself.  I  should  not  imagine  that  ever 
hi$  activity  will  be  attended  with  success  or  se- 
curity, but  without  doubt,  if  ever  bis  reflectiooe 
upon  the  vanity  of  the  world  dispose  him  to 
contemn  lU  and  to  betake  himself  to  a  cootero* 
plation  of  God,  and  nature,  or  to  a  strict  and 
severe  devotion,  to  which  he  hath  sometlm^f 
some  temptation,  if  not  inclination ;  or  if  a  sa- 
tiety iu  wrestling  and  struggling  in  the  worlds 
or  a  despair  of  proS|>ering  by  those  struggtingis, 
shall  prevail  with  him  to  abandon  those  cout 
tests,  and  retire  at  a  good  distance  froni  thf 
court  to  his  hooks  and  a  contemplative  life,  lie 
may  live  to  a  great  and  a  long  age»  and  will  be 
able  to  leave  such  information  and  advertise- 
mcnu  of  all  kinds  to  posterity,  that  he  fvill  be 
boked  upon  m^  a  great  mirror,  by  which  well* 
disposed  men  may  leani  to  dress  themselves 
in  the  hot  ornaments,  and  to  spend  their 
lives  to  the  beat  advantage  of  their  country.*' 
9rd  vol*  Clarendon*9  Slate  Papers  Appendix,  p« 
Ixxiii. 

*  <'  By  the  stat.  IS  Car.  9,  c.  1.  «  An  Act 
fbr  the  safety  and  preservation  of  his  majesty's 
person  and  government  against  treasonable 
and  seditious  practices  and  attempt*,?  {  9.  It 
was  enacted,  *^  That  if  any  person  or  persona 
at  any  time  after  the  94tb  day  of  Juney  in  tlie 
year  of  our  Lord  1661,  during  his  mi^eit/g 
life,  shall  maliciously  and  advisedly  publish  or 
affirm  the  king  to  be  an  heretic  or  papist,  or 
that  he  endeavours  to  introduce  popery  ;  (2) 
Or  shall  maliciously  and  advisedly,  by  writing, 
printing,  preacfains,  or  other  speaking,  express^ 
publish,  utter  or  declare  an|r  words,  sentences^ 
or  other  thing  or  things,  to  lAcite  or  stir  up  the 
people  to  hatred  or  dislike  of  the  person  of  hia 
majesty,  or  the  established  government ;  (S) 
Then  every  such  person  and  persons,  being 
thereof  lei^alty  convicted,  shall  be  disabled  to 
have  or  eo^oy,  and  is  hereby  disabled  and  made. . 
incapable  of  having,  holding,  enjoying,  or  ex**- 
ercising  any  place,  office,  or  promotion  eceie^ 
jiastical,  civil  or  roiiitanr.  or  any  other  emplo3[- 
ment  in  Church  or  State,  other  than  that  of  bis 
peerage,  and  shall  likewise  be  liable  to  tuoh 
further  and  otiier  punishments  as  by  the  com^ 
mon  laws  or  statutes  of  this  realm  may  be  in- 
9icted  in  such  cgass-  ^ 

No  measurea  of  Charles  9  exhibit  his  dee% 
picable  and  detestable  meanness,,  doplicitj  and' 
wapt  of  principle,  more  strongly  than  does  the 
whole  tenor  of  bis  conduct  respeeting  ealigie» 
from  the  beginning  to  the  end  ef  hb  reign. 
Mr,  Fox  wc3  says, 

**  If  any  thing  can  add  to  oerdisgttst'atthe 
mHmoen  with  which  he  solicited  a  dependence 
npon  Lewiatbe  lAth,  it  is  the  ly pocritical  pre» 
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M  That  in  pumuuioe  of  ibat  tnitorout  in- 
tent, he  hath  lo  aet eml  peraons  of  bia  mm- 
jesty't  Privy-Cooncil  lield  wacooiacs  to  thia  ef- 
fect, na. 

'^  That  bia  majesty  waa  daoceroaaly  cor- 
Ttfptcd  in  bis  reli4;ion,  and  incliaed  to  popery. 

^  That  persona  of  that  rebjiion  bad  aacb  ac- 
cessy  and  such  credit  with  him,  thut  unless 
there  were  a  careful  eve  had  unto  it,  t)ie  pro- 
testant  religion  would  be  overthrown  in  thti 
kinjedom  ;  and  in  pursuance  t>f  the  said  wicked 
And  trait omus  intent,  upon  his  majesty's  ad- 
mitting Kir  Henry  Dennec  tu  be  principal  Secre- 
tary of  Slate,  ill  the  place  of  Mr.  Secretary 
Nicolas,  be  bath  said  these  words,  or  words  to 
this  effect  : 

*<  That  his  mnjesty  had  given  10,000/.  to 
remove  a  xealous  protestant,  that  he  might 
bring  into  tlint  place  of  high  trust  a  concealed 

Kpist ;  notwithstanding  that  the  said  sir  Uenry 
nnet*  is  known^ohave  ever  been,  both  in 

tence  upon  nhich  he  was  continually  pressing 
that  monarch.  After  having  passed  a  law, 
making  it  penal  to  affirm,  (what  was  true,)  that 
be  was  a  papist,  he  pretended,  (which  was  cer- 
tainly not  true,)  to  be  a  zealous  and  bigoted 
papist  ;  and  the  uneasiness  of  his  conscience 
at  so  lone  delaying  a  public  avowal  of  his  con- 
version, wak  more  than  once  urged  by  him,  as 
an  argument  to  increase  the  pension,  and  to 
accelerate  the  assistance  he  was  to  receive  from 
f*raoce.  In  a  later  period  of  his  reitpi,  when 
his  interest,  as  he  thought,  lay  the  other  way, 
that  he  might  at  once  continue  to  earn  bis  wages, 
and  yet  put  off  a  public  conversion,  be  stated 
some  scruples  contracted,  no  doubt,  by  bis  af- 
fection to  the  protestant  churches,  in  relation 
to  the  popish  mode  of  giving  the  sacrament ; 
and  pretended  a  wish,  that  the  pope  might  be 
induced  hy  Lewis,  to  consider  of  some  altera- 
tions in  that  resiiect,  to  enable  him  to  recon- 
cile himself  to  the  Roman  cbnrcb  with  a  clear 
and  pure  conscience.'' 

Stimeniost  curious  particulan,  relative  to 
this  part  of  Charles  the  second's  History,  are  to 
be  found  in  the  *^  PUces  HiUorUiuet  at  the  end 
of  the  (Eovrcs  de  Louis  XIV."    Paris  Edition 

.  *  Burnet  says ;  "  He  was  a  proud  man. 
Hb  parts  were  solid ,  but  not  quick.  He  had 
the  art  of  observing  the  king's  temper,  and 
managing  it  beyond  all  the  men  of  that  time. 
He  vras  Relieved  a  papist.  He  had  once  pro- 
fessed it :  and  when  he  died,  be  again  recon- 
ciled himself  to  that  cbarcb.  Yet  in  the  whole 
eoarse  of  his  ministry,  be  seemed  to  have  made 
Ua  maiim,  that  the  king  ongbt  to  shew  no 
fevour  to  popery,  but  that  alibis  affiurs  would 
be  spoiled  if  ever  he  turned  that  way ;  which 
made  the  papists  become  his  mortal  enemies 
and  accuse  him  as  an  apostate  and  the  be- 
trayer of  their  interests.  His  chief  friend  was 
Charles  Berkeley,  made  earl  of  Falmouth,  who 
without  any  visible  merit,  unless  it  was  the 
managing  the  king's  amours,  was  the  most  ah- 
••late  •?  all  the  kiagV  ikvouritcs,  and,  vibicb 
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his  profession  and  practice,  constant  to  th« 
Protestant  Belig^n. 

**  That  in  pursuance  of  the  same  traitofous 
design,  several  near  friends  and  known  depen- 

was  peculiar  to  bioAself,  be  was  as  much  in  tba 
duke  of  York's  favour  as  in  the  king's. 
Berkeley  was  generous  in  his  expences ;  and 
it  was  thought,  if  he  had  outlived  the  lewdnesa 
of  that  lime,  and  come  to  a  more  sedate  course 
of  life,  hte  woui<)  have  put  the  king  on  great  and 
noble  de&it^s.  lliis  I  should  nave  tbunght 
more  likely,  if  I  bad  not  bad  it  from  the  do&e, 
wlKi  had  so  wrong  a  taste,  that  there  was  reason 
to  suspctt  hL5 judgment  both  of  men,  and  things^ 
Ben  net  and  Berkeley  had  the  management 
of  the  mistress.  And  all  the  eari  of  Clareo- 
don'senemies  came  about  them:  the  chief  of 
whom  were  the  duke  of  Buckingham  and  the 
earl  of  Bristol." 

'*  It  is  certain,"  says  Rennet  speaking  of 
the  Treaty  of  the  Pyrenees,  **  That  the  earl  of 
Bristol,  nho  was  tlie  king's  companion  and 
Cttide  to  the  place  of  this  Treaty,  and  sir  Hairy 
Benuet  who  was  the  prime  agent  for  the  king, 
did  both  of  them  turn  papists  about  this  time  ; 
as  if  they  did  ii  upon  a  compact  then  made. 
And  there  is  a  story  to  confirm  all,  which  I 
have  reabon  to  think  true.  Sir  Harry  Bennet 
was  soon  after  seen  to  wait  upon  the  king 
from  Mass  ;  at  which  bight  the  lord  Colpeper 
had  so  much  indignation,  that  he  went  np  to 
Bennet,  and  spoke  to  this  effect :  *  I  see  what 

*  )uu  are  at :    Is  this  the  way  to  bring  our 

*  master  home  to  bis  three  kingdoms  ?  W^, 
<  sir,  if  €\er  jfOu  and  I  live  to  see  Enghind 
'  tocetlier,  I  will  have  your  bead,  or  you  shall 
'  have  mine.'  Which  words  struck  such  a 
terror  upon  sir  Harry  Bennet'  that^  lie  never 
dared  to  set  loot  in  England  till  after  the 
death  of  the  lord  Culpeper,  who  met  with  a 
very  abrupt  death  within  few  months  after  the 
king's  return.  When  he  H-as  taken  out  of  tba 
way,sir  Harry  Bennet  came  to  court,  and  sooa 
aroeeinto  honours  and  preferments,  and  was  lA 
disguise  a  mere  creature  of  the  papists,  and 
had  the  dying  crmrageto  take  off  that  disguise.'^ 

Of  the  present  matter  he  says  :  *'  The  lord 
Chancellor  Clarendon  waa  sensible  of  this 
change  in  his  majesty's  connsels  and  affec- 
tions ;  and  afterward  took  occasion,  thus  to 
express  himself  in  a  Petition  and  Address  to 
the  lords  at  the  time  of  his  departing  the 
kingdom,  *  For  more  than  two  years  I  ^ever 

*  knew    any  difference  in  the  c'>tincib. — But 

*  from  the  time  Mr.  Secretary  Nicholas  was 
'  removed  from  his  place  there  were  great 

*  alterations  ;  and  whoaoever  knew  any  thing 
'  of  the  court  and  counsels,  knew  well  how 
'  much  my  credit  bath  aince  titat  time  beea 
'  diminished.^Nor    bath  there    been    from 

*  that  time  to  this  above  one  or   two  petsont 

*  brought  to  the  council,  or    preferred  to  any 

*  considerable  office  in  the  court,  who  have 
'  been  of  my  intimate  acquaintance,  or  aospect* 
'  ed  to  have  any  kindness  (or  me,  and  most  of 

*  i\ma  most  ootorioosly  known  to  have  btc* 
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ccf  or  his  hkt9  said,  tlond,  thnt  «vei*e  it  not 
for  my  lord  Chaocelior'i  »taiiding  in  the  gnp, 
popery  would  be  intrudacod  in  thit  kingdoin, 
or  words  to  tbateflect. 

**  Tbatiu  pursuance  of  the  aforesaid  (raitor- 
008  design,  he  hath  not  only  advised  and  per- 
suaded tne  king  to  do  such  thin|;s  contrary  to 
ha  own  reaaons  and  resolutions  as  might  con- 
firm and  increase  the  acandal,  which  he  had 
endeavoured  to  raise  upon  his  majesty  as  afore- 
said of  his  ikrour  to  popery,  but  uios^  parti- 
cuUrly  to  allow  his  name  to  be  used  ta  the  pope 
anri  several  cardinals  in  the  solicitiUion  o^a 
cardinars  cap  for  the  lord  Aubigny,  one  of  his 
own  fiobiects,  and  great  Almoner  at  present  to 
his  royal  consort  the  qne«  n. 

'  Tery  lonjt  my  enemies  and  of  ditTerenfjudg- 
'  ment  and  principles  from  me  both  in  church 
'and  state. — And  it  was  indeed  from  ibis 
juncture  of  a  popish  prevailing  interest,  that 
tiie  lord  dhanCi-Uor  Ciareodon  began  now  to 
decline  in  his  royal  master*s  fiivoar  and  to . 
stand  ready  to  be  given  up  to  his  enemies,  and 
to  bear  the  odium  of  every  public  miscarriage 
or  oiislbftone.  And  therefore  in  this  session 
of  paryamentt  on  July  10,  X663f  the  earl  of 
Bristol  exhibited  Articles  of  High  Treason  and 
other  heinous  misdeuieanoars  against  Edward 
eail  of  Clarendon,  Lord  Eligli  Chancellor  of 
Engbindy  in  the  lioase  of  Lords." 

Alter  g;iviog  tlie  Articles,  he  proceeds ; 
''  This  Accusation  seems  rather  to  have  been  a 
personal  quarrel  than  any  serious  concern  for 
public  trath  and  justice.  'The  words  that  are 
charged  at  spoken  by  liim,  were  generally  ' 
thoogbr  to  have  been  the  real  expressions  or 
suggestions  of  that  great  man,  and  was  there 
natacaose?  They -may  be  taxed  for  an  inde- 
cent freedom,  bat  ihey  can  be  never  imagined 
ti)  liave  proceeded  from  any  want  of  integrity 
or  honour.  Bot  indeed  there  seems  a  perverse 
torn  in  the  articles,  first  to  represent  i\\p  lord 
Chancellor  as  Jealous  of  popery,  and  com- 
plaining of  the  king's  inclination  to  it,  by  taking 
new  miniaters  popishly  affected ;  and  vet  after 
aU,  to  make  tlio  chancellor  himself  the  in* 
*  stroment  of  those  very  designs  that  were  laid 
for  popery  and  the  profest  promoter  of  them  ; 
which  the  world  did  not  then  believe,  snd 
posterity  does  less  believe."  He  concludes 
thus: 

**  And  so  the  Plot  of  running  down  this 
great  roan  fell  at  present ;  and  yet  this  early 
»tep  in  it  had  gained  very  much  of  the  designed 
etRct«  which  was  to  make  him  less  gracious 
with  his  royal  master,  and  less  respected  in  the 
parliaiaent ;  and  less  beloved  by  the  people  ; 
and  so  by  degrees  a  more  easy  prey  when  his 
enemicB  should  again  meet  to  hunt  him  down." 

In  the  next  year,  1664,  Bennett  was  made 
banm  and  in  167S  earl  of  Arlington.  He,  was 
one  oftheCo&a/,  and  died  in  1685.  See  the  Im- 
peachment against  him  in  the  vear  1674,  tfi/ra. 
Bristol  appears  to  have  lost  by  this  attack  on 
darendon  whatever  weight  he  previously  had. 
lie  died  io  1676. 
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That  in  parsuabce  of  the  same  wicked  and  * 
traitorons  design,  he  had  rteoromended  to  be 
employed  to  the-  pope  one  of  his  own  domes- 
tics, Mr.  Rich.  Beating,  a  -person  (though  an 
avowed  papist)  known  to  be  trusted  and  em-  ' 
ployed  by  him  in  dispatches  and  negociatious 
concerning  affairs  of  greatest  concernment  to 
the  nnrioo. 

'*  That' in  purinanc^  of  the  said  traitordus 
design  he  being  chief  minister  of  state,  did  * 
hiqiself  write  by  the  said  Mr.  Rich.  Sealing 
letters  to  several  cardinals,  pressing  them  in 
the  king's  name  to  induce  the  pope  to  conler  a 
Cardinal's  cap  on  the  said  lord  Aubigny,  promt- 
sing,  in  case  it  should  be  attained,  exemption 
10  tbe  Roman  Catholics  of  England  from  'the 
penal  laws  in  force  against  them  ;  by  which 
address  unto  the  pope  for  that  ecclesiastical 
dignity  for  one  of  his  majesty's  subjects  and 
domestics,  he  hath,  as  far  as  from  one  action 
ran  he  inferred,  rraitorou*»ly  acknowledged  the 
Po|>e*8  ecdesiasfical  sovereignty,  contrary  to  • 
the  known  laws  of  this  kingdom. 

'*  That  in  pursuance  of  the  same  traitorous  * 
design,  he  has  called  unto  him  several  priests  ■ 
and  Jesuits,  whom  lie  knew  to  be  superiors  of 
orders  here  in  England,  and  desired  them  to  - 
write  to  their  generals  at  Rome,  to  give  their 
help  for  the  obtaining  from  the  pope  the  Car- 
dinal's cap  for  the  lord  Aubigny,  as  afbresaid, 
pmmi*ing  great  favour  to  papists  here,  in  case 
It  should  be  effected  for  him. 

"  That*  he  hath  promised  to  several  Papists 
he  would  do  his  endeavour,  and  said,  he  huped 
to  compass  the  taking  away  all  penal  laws 
against  ihem,  which  lie  did  in  pursuance  of  the 
traitorous  design  aforesaid ;  to  the  end  they 
might  presume  and  grow  vain  npon  his  patron- 
age, and  by  their  publishing  their  hopes  of  a  ic« 
leratiouy  increase  the  scandal  endeavoured  by 
hiA),  and  by  his  ediissaries,  to  be  raised  upon 
his  majesty  throughoot  tbe  kingdom. 

*'  That  m  pursuance  of  the  same  traitorous 
design,  being  entrusted  with  the  treaty  bet  wist 
his  majesty  and  hrs'roynl  consort  rhe  qoeei),  he 
concluded  it  iipon  articles  scnndaloas* and  dan- 
gerous to  the  Protestant  religion. 

**  That  in  pursuance  of  the  same  traitorous 
design,  he  concluded  the  same  marrioge,  and 
brought  the  king  and  queen  together,  without 
any  settled  agreement  in  what  manner  the 
rues  of  marriage  should  he  performed,  whereby 
the  queen  refusing  to  be  married  by  a  Prates 
tant  priest,  'in  case  of  her  being  with  child^ 
either  the  succession  should  be  made  uncer- 
tain for  want  of  t1»e  doe  rights  of  matrimonyi 
or  else  his  majesty  to  be  exposed  to  a  snspicion 
of  having  been  married  in  his  own  dominions 
by  a  Romish  priest,  whereby  all  the  former 
scandals  endeavoured  to  be  raised  upon  hit 
msjestv  by  the^said  Earl,  as  to  point  of  Popery, 
might  be  confirmed  and  heightened. 

'*  That  haviAg  thus  traitorously  endeavoured 
to  alienate  tlie  affections  of  his  miyesty's  sub- 
jects from  him  upon  the  score  of  relieioo,  ht 
hath  endeavoured  to  make  use  of  all  the  mali- 
cious  lOindals  and  jtalooiiesi  wbieh  he  and 
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•misurMti  bad  raised  in  liif  maj^ity't  tttbi«ct9, 
to  rw€  (nim  chem  unto  himaeif  die  popular 
•ppUuM  of  being  ib«  icftlous  upholder  of  the 
ProteeCiftHt  religioii,  aud  a  promoter  of  new  te- 
TCfitiei  aiteinftt  Papists. 

**  Ttiat  he  bath  traitocous^  eodeavourod  to 
aliepate  the  afieetiooi  of  bis  nuyestj's  subjects 
frooi  him,  bj  veittiug  in  his  own  discourse^  and 
bjr  the  speeches  of  hif  nearest  relations  and 
emissaries,  opprobrious  soindals  ogaiost  his 
DM^iest^'s  peisfjo  and  coiiise  of  'life,  such  as  are 
uot  He  to  be  mentiooed)  unless  necessity  in  the 
way  of  proof  shall  require  it.        , 

**  That  he  hath  traitorouslv  endeavoured  tor 
alienate  the  affections  of  his  highness  the  duke 
of  York  fruro  his  majesty,  by  suggesting  unto 
him  jealousien  as  far  as  in  hi ra  lay,  aad  publish* 
iiig  &brv)}ul  by  hi»  eniissaries,  that  bis  majesty 
intended  to  iegiiimate  tlie  duke  of  Monmouth. 

"  That  he  bath  wickedly  and  maliciously, 
and  contrary  (o  the  duty  of  a  privy  counseilor, 
and  contrary  to  the  perpetual  sod  most  im- 
portant interest  of  this  nation,  persunded  his 
in^esty,  against  the  advice  of  the  lord  general, 
.to  witbdmw  the  English  garrisons  out  of  Scot- 
land, and  to  demolish  all  the  foru  built  tbere, 
.at  so  vast  a  cbai^e  to  tbu  kingdom. 

*«  That  his  majesty  having  bean  graciously 
pleased  to  cotiirauuicate  the  desires  of  the  p»r* 
lianientof  Scoihind  lor  the  remove  of  the  said 
garrisons  to  the  parliament  of  England,  and  to 
ask  their  advice  tberw,  the  saiil  earl  of  Cla- 
rendon, not  only  persuaded  his  m^esty  actu- 
ally to  remove  those  garrisons,  witboot  expect- 
ing the  advice  of  his  parliament  of  England 
concerning  it,  but  did^  oy  m^aces  of  bis  ma- 
jesty's displeasure,  deter  several  members  of 
parliament  from  asoving  the  House,  as  they  in- 
tended, to  enter  upon  consideratioa  of  that 
matter. 

**  That  be  had  traitorously  and  maliciously 
endeavoured  to  alienate  bis  majesty's  aflections. 
nnd  esteem  from  this  his  parliament^  by  telling 
his  majesty  that  there  was  never  so  weak  and 
Incoukiderable  a  House  of  Lords,  nor  never  so 
weak  and  ao  heady  a  House  of  Ommoos,  or 
words  to  that  effect,  and  particnkrlyi  that  it 
vsos  better  to  sell  Dunkirk,  than  to  be  at  their 
mercy  lor  want  of  money,  or  words  to  that  ef- 
l«ct. 

'^Tliat  he  hath  wickedly  and  maliciously, 
contrary  to  his  duty  of  counsellor,  and  to  a 
known  law  made  last  sessions,  by  which  money 
fifas  given,  and  particularly  applM  for  the 
jnaintainiog  of  Dunkirk,  advised  and  efiected 
4tie  sale  of  thfe  same  lo  the  French  king. 

*'  That  lie  hath,  cootrasy  to  Inw,  enriehed 
Jiiroflelf  and  bis  treasores  by  the  sale  of  offices. 

<*  That  contrary  to  his  dutv  be  hath  wicked- 
ly and  corruptly  converted  to  his  own  use, 
mat  and  vast  sums  of  |}ublic  money  raised  in 
Ifctand  by  way  of  sublidy,  private  and  pnblic 
Jbeoevolencci,  and  otherwise,  given  and  inland* 
ed  to  defray  the  cbaige  of  got eroment  io  thai 
kingdom.  By  which  means  a  sapernamerary 
god  disaffected  army  hath  been  kept  op  dierc, 
te  fnmi  of  mMMy  to  pay  th^fti  o^  McaMOoed 


it  seeoM  Co  be  biouise  of  cbo  laie  aAd  pMeot 
distempers  of  that  kingdom. 

'*  Tbac  having  anogntcd  lo  hiaseelf  a  so« 
prenie  directioo  of  all  bis  majesty's  aAiirs,  be 
hatb,  with  a  nsalicious  and  corrapt  iatantion, 
prevailed  to  bavo  bis  roiyesiy's  cqscoidb  fisrmed 
at  a  far  lower  rate  than  others  do  o0er,  and 
that  by  persons,  with  some  of  whom  be  goea  » 
share,  in  that  and  other  parts  of  moa^  rasali^  • 
ing  from  his  majesty's  revenue. 

Jmfy  W,  166S.  BgiSTOL." 

The  Earl  of  Bristol  having  exhibited  againsi 
the. Lord  Chancellor.  Articles  of  High- 
Treason,  and  other  Misdemeanors,  thia 
Order  was  made  by  the  House  of  Peers: 

/)ie  Vemtritf  July  10, 1663.  «'  Ordered,  hf 
the  Lords  spiritual  and  temporal  iu  pariiamenc 
assembled,  Tliat  a  copy  of  the  Arlides  or 
Chaige  of  High  Treason  eahibitad  this  day  b? 
the  earl  of  Bristol,  agmnst  the  Lord  ChaoeoH 
lor,  bo  delivered  to  the  Lord  Chief  Jasdee  g 
who  with  all  tlie  rest  of  tbo  Judges  ara  to  con* 
sider  wlietber  the  said  Charge  hath  been 
brought  in  regularly  and  legally,  and  whether  it 
may  be  proceeded  in,  and  bow,  whether  tharo* 
be  uny  Treason  in  it  or  no»  and  make  report 
thereof  to  this  House  on  Monday  neat  if  they 
can,  or  else  as  soon  after  as  pussiUy  they  tutf. 

Whereupon,  all  the  Judges  met  at  Serjeauta* 
Inn  in  Fleet-btreet,  and  tny  lord  of  Bristol  »• 
paired  to  us  thither,  desiring  lo  see  the  Order; 
which  being  read,  ho  told  as  be  caone  oat  of 
respect  to  know  of  us  whether  we  were  infimn- 
ed  now  it  came  into  tlie  Hoase  of  Peers^  wb(^ 
iher  as  a  Charge  or  not ;  but  one  ol  tho 
Judges  who  had  been  present  when  it  was  do* 
lirered  in,  saying,  '  We  were  tied  up  by  oar 
*  OrdcT,'  ius  lordship  took  some  exception  ai 
the  manmrof  his  expression,  ai  if  bis  lord^ 
ship's  address  was  unnecessary  at  that  iimoi 
and  taking  it  as  a  rebuke  unto  him.  Went 
nway ;  but  according  to  our  Order,  whieb  tup* 
poeH  it  to  be  a  Charge  of  High  Treason^  and 
not  mentioning  Misdemeanor,  we  did  upon 
consideration  unanimously  agree  upon  that 
ensuing  Answer,  which  on  Monday  the  IStb 
of  July,  the  Lard  Chief  Jtistice  Forst^r  did  de^ 
liver  in,  vix. 

**  We  conceive  that  a  Charge  of  High  Treason 
**  cannot  by  thte  laws  and  statutes  oft  his  realm 
"  be  originally  exhibited  by  one  peer  against 
"  another  unto  the  House  of  Peert^  and  tlttt 
«<  tberolbra  a  Cbaigo  of  High  Treason  by  tbi 
*'  earl  of  Bristol  against  the  Loid  Cfaanccllor, 
*<  mentioned  In  tbte  Order  of  Befrrenoe  to  m 
*'  of  the  10th  of  this  instant  July,  bath  uok 
"  been  regularly  and  togally  brought  in,  and  if 
**  the  matters  ailcdged  in  the  said  Cbai^t 
*'  were  admitted  to  be  true,  altbon|b  alMgid 
<<  to  be  traitiafoosly  don^  yet  tbere  u  no  Ti«b* 
«  son  in  it  •." 

■  ■ »    ■     mi  •  ■       1 1  ■  ■  ■  I  I       I  — ^— .  ■  .1,.      U 

*  See  lord  Heme's  Tivatise  on  the  Jnnidi» 
tion  of  the  Lords^  Hooso  of  ParNamenf  (pub* 
liAed  by  Mr.  Haigra^  1796),  pp.  t4>  95j  and 
Mr.  Haigrerc^  Preface  to  lbatlmiiK« 


SIS]      StATETBlAlS,  15-lDCaAELltAU.  tMS^li^heBatltfCiul'iU&k.      [SM 


Wkicli  AsMwer  being  givM  ia^  ibt  Mrl  of 
OriMul  Cook  toitie  exoeptiont  at  it,  aod  iom» 
of  Che  Lvrdt  inrerred  tlieooe,  that  if  d  wera 
irrcittlariy  and  ittegally  brooQhc  in,  it  Wa$  a  It^ 
bd ;  bttfc  we  satisfied  tfaein  tiiat  il  was  not  od- 
dtr  oonsiderataon  of  ta,  whether  it  came  in  as 
an  liilennaiien  or  Cliai]ge ;  oor  Order  raqinivd 
nt  to  give  Answer  to  it  ata  Oharge.  f  dlj;  We 
did  not  meddie  With  any  thing  eoncemiitg  itt>- 
custng  bim  of  Misdeiaeanur,  for  our  Order 
reached  only  to  Titason.  3dly»  It  did  not  follow 
ibat  if  tliis  Cbaige  were  irregular  ur  iUcgal> 
tbat  therefore  it  waS  criminal :  There  nifglit  t»e 
pfeoedeiits  to  give  colour  to  such  kind  of  pro* 
ceediap.  for  whtcb,  till  it  be  dtfclnred  or  I 
known,  tkat  they  are  illeeali  they  are  titular/ 
and  on|ht  not  to  be  piiniibed. 

But  It  was  much  iusisted  on,  Tfans  we  sboold 
debrer  the  iieasons  of  our  opinions,  lord 
firistot  and  bis  friends  seeming  iinsotisfied." 

We  replied.  That  it  was  nc^  known,  ilmt 
when  the  Jnstiote  tn  whom  questions  Aere  ft* 
ferred  ftom  periiBnient  had  unanimously  agreed 
in  their- Opinions,  that  r^asdns  Were  required 
/roro  tbem.  Yet  not«ithstandiile»  it  bein({  the 
dcsre  of  the  Lords^  alter  some  thmgi  premised, 
and  a  desire  that  this  should  not  be  drawn  into 
an  eiample,  (which  the  Lords  nseented  unto,  ns 
I  took  it,  for  DO  order  was  entered  concerning 
it*  there  being  no  Order,  ns  I  think,  fir  delivering 
OUT  Reasons  entered,  and  it  was  acreed  amongst 
OS,  that  no  note  sboold  be  reduced,  lest  we 
m^sbtbe  redufred  to  deliver  our  Reasons  in  writ- 
ing; nor  baa  I  time  to  digest  it  in  writing,  baring 
only  Monday  night  after  conference  with  my 
brethren  to  thiok  upon  it,)  I  did  on  tbe  next 
Toceday^  bdoK  ibe  14tb  of  July,  ddiver  tbe 
Riaoaoos  of  all  tlie  Judges,  of  their  opinions, 
by  their  eonsencs.  To  the  ilm  point,  ^  That  a 
dbarge  of  HiglnTreason  eannot  migmmUif  be 
eahibited  by  one  Peer  against  another  unto  tbe 
Ilou^e  of  Peers,"  the  emphasis  of  the  word 
oHmtimihf  was  shewed.* 

For  fint,  an  Indictment  of  Tieasoo  eniiist 
a  Peer  mav  be  removed  up  to  the  Lords  House 
to  be  triMf'  «s  it  was  in  tbe  81  lien.  6,  in  the 


■  ti 


*  Sir  M.  Hale^  mentioning  this  case,  sayst 
<*  Bt  ibe  statute  1  Hen.  4^  cb.  14>  all  these 
kinds  Of  appeals  bl  patliemen^are  wbolly  taken 
away:  Aocf  tbef<lre,  when  the  new  eari  of 
Bristol,  prepared  Articles  of  High-Treason 
against  tbe  earl  of  Clarendonv  upon  a  refer- 
edve  to  all  tbe  judges,  and  n(M)n  great  con* 
•iriermtion,  tbe  judges  end  voce  letumed  their 
opinions  <  That  thoae.  Art  ides  wer4  conirary 

*  to  ihatstalntt  of  the  1  Hen.  4,  and  could  not 

*  lAi  preferred  n  the  Lords'  Home  by  the  said 
'  earl,  or  by  any  other  private  person.  But  im* 
peactauentsby  the  Hoose  of  Commons  of  Higb- 
Treaaon  or  other  misdemeanors^  in  tbe  Lords 
H«Hne|  have  been  frequmtly  in  practice,  not* 
wMntandteg  tbe  stMute  of  i  Hen.  4,  end  are 
pciCher  tritbin  tlie  wtMrds  nor  intent  of  tbat 
■tktoite;  fir  h  is  e  prtesrntmeot  by  ilM  most 
ooltas*  gntid  {oeiiest  of  the  whole  kii^dom.'' 
n.  of  tbe  Cr.  rot  9|  cb.  90,  p.  i3Q; 


earl  of  Devontfiire*a  Hmt^  bnt  H  HewAhl  w«i 
then  to  be  made. 

Secondly,  If  mi  Im|>eathmeat  cmue  from 
the  llouse  of  Common4  unto  the  LiMdt  H6aie| 
we  did  not  take  upon  us  the  coh^deratieny 
whether  this  could  be  proceeded  in.  or  txoti  ^ 
it  was  not  the  case  to  which  <re  #efe  required 
to  give  Answer. 

We  replied^  Upon  tbe  Smtnte  t  lien.  4,  e. 
14^  which  recites  the  mtny  great  iocontMien* 
cies  and  misdiieik  by  tppealt^  end  pint  ides  thai 
all  appeals  of  things  withib  thfe  leahn)  shall  b4 
trieo  and  rietennined  by  the  good  Uws  of  tbe 
realm  made  and  used  in  the  time  of  the  khig*! 
noble  progenitors,  and  hppeab  of  tbingS  out  of 
tbe  realm  before  tbe  constable  and  marshnls 
But  we  rfclied  npou  the  daash  ensuing,  Ahd 
thereupon  it  is  accorded  and  assented,  Tbat 
no  appeals  be  from  tbeucefofth  made,  or  in 
any  wise  pursued  in  parliaroent,  in  titoe  to 
come.  I  shewed  appeals  bi  this  stalute,  end 
accusntious  by  siuijie  persons,  were  one  4nd 
tbe  same  tbine,  and  tbat  this  statute  Maebed  Id 
aUappealsi  cuti^ei,  ncousntxms  of  impeseh- 
raents  delivered  in,  u»  parliament,  whereupoh 
tbe  person  accused  i^as  to  be  put  to  his  tnswtf , 
and  tbat  tbey  were  but  seveit!  names  of  tbe 
same  thing,  I  shewed  first  hiitol'IcalW  tbAt  tbe 
appeals  tlie  11  R.  %  *  hnd  91  R.  S»  were 
but  accusations  by  those  Lurds  of  ftlony 
against  ilie  other,  and  differed  from  tbe  ease  of 
the  dukes  of  Hereford  and  NoHblki  which  wet 
to  be  tried  as  41  R.  9,  PL  Cor.  In  Phri.  No.  l#, 
is  by  tbe  comee  of  the  civil  l4#,  and  ihereupori 
battle  was  wuged.  That  though  it  cohcemH 
Hen.  4,  in  interest  to  eonfinu  the  11^.S,  and 
nrpeal  the  91  R.  «»  be  behtg  eppettant  in  tbe 
former^  tH  he  saw  the  m'iscliier  so  gHsst,  tbht 
be  bhnsHf  made  pkrovisiob  eeelnSt  them  for  thft 
time  to  dome,  and  indeed,  mt  ensebief  w«|  16 
great  that  it  ceased  not  after  (he  tfestructidli 
of  many  lords  and  fAmilies  (thlH«  being  kit  h^ 
IMni  in  thss  tl  R.  f ,  used  mw*tds  mtvn  ttf 
those  appellants  in  tbe  11  R.  9,)  tilt  it  tutnbM 
king  R.  9,  first  o«t  of  bis  throne,  iM  theb  xM 
bis  greve. 

iTiet  there  wer4  but  t'lto  soHs  fff^prbc&e&ihljk 
in  ccpUaiilmif  the  suit  of  the  pifi^f,  Whlni 
wto  C4ih^  an  4{>ptel,  tit  \he  suit  of  the 
king,  #ho  ought  to  procCfed  hy  iQdifctme{il^> 
and  so  to  trial  bt  virtue  of  "Alhgna  Cbaitk. 
*  Nee  super  eum  iblaius,'  0tc.  Hfid  that,  in  ktt 
appeid,  beinif;  the  suit  of  tbe  pkity,  tbete  Wal 
mi  prerogttive  of  appearance,  if  it  frtrt  kh 
appeal  at  tbe  eomnion*law,  10  Edw.  4.  Lot4 
Oitiy\  Case.  Tbat  an  appeal  wia  tilfit 
in  the  law-books  ffeeuemly  for  an  sfecftsktibll 
by  the  pany,  I  tiiM  Westm.  the  1st,  c.  H, 
wbeHe  the  ^ctd  tppeel  Hracbes  to  ibdictment; 
and  9  Coke,  119,t  lord  Zhm^h^ir's  cMe,  tbat 
Bfl  appeal  bstb  t#0  sigirifitations,  one  gene^4l 
and  fireqoeht  in  cful>  books  foi-  acciisatiot^,  ahid 
StatnKlH,  194,  til  case  of  kh  approvet-,  tb^ 


,».«..■■.      ■■     >.      H       .Ml>..      »-..>^       »  ...    .^..       .^^        ^M 
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«  See  the  Triil  of  T^ificn,  enf^,  tf^  1, 

p.  ©9; 

tBf%  M.  9,'p.VlfS.t»nidlCdftectioh. 
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fdon  after  ooofeitioQ  maj  appeal,  that  is  (mith 
he)  accuse  others,  coadjutors  with  him  to  do 
the  felonjr.  C.  P.  C.  Ii9,  appellant  cometh 
from  the  French  word  appeller,  which  signifies  to 
tfcctor,  or  apptmeh^  and  1  Co.  Inst.  sect.  189. 
Appel  si^ifieth  an  accusation  ;  and  there- 
fore to  appeal  a  man  is  as  much  as  to  accuse, 
and  in  ancient  books  he  th.tt  doth  appeal  a 
man  is  called  accusator,  vide  9  Edw.  9,  Arii" 
cuU  CUrij  c.  16.  That  I  knew  no  reason  whjr 
in  thoae  tninblin|t  times  of  R.  9,  (which  caused 
this  statute,  for  the  statute-roU  is  '  Coment  ad 
'  auterroent  este  eus  en  temps  la  darrein  roy,' 
R.  S,)  they  should  proceed  by  way  of  appeal, 
but  because  they  were  then  allowed  at  the  suit 
of  the  partr,  to  accase  any  other  of  treason, 
but  at  the  sing's  suit  there  ought  to  be  an 
indictment,  and  an  indictment  could  not  be 
found  but  by  jury. 

That  ia  all  other  cases,  an  appeal  was  to  be 
brought  by  the  party  concerned,  the  wife  or 
beir,  or  party  robbed,  &c.  But  in  case  of 
Treason,  any  man  may  appeal  anotlier,  and 
therefore  in  all  reason  it  must  be  understood 
of  an  accu&atiop,  and  any  man  might  ac* 
case  another  of  Treason ;   and  if  it  can  be 

Srov«rl  by  witnesses,'  it  must  not  be  tried 
y  battle,  as  other  appeals  may.  I  concluded 
that  the  8  Hen.  6,  No.  38,  this  statute, 
the  1  Hen.  4p  c.  14,  is  recited,  and  de- 
sired it  should  be  duly  kept  ond  put  in  exe- 
cution ;  that  Stamford  78  and  Coke  PI.  Cor. 
31, 133,  agree  that  appeals  of  High-Treason, 
were  commonly  used  to  be  sued  in  parliaments 
till  (he  1  Hen.  4,  c.  14.  Since  which  time  this 
manner  of  appeal  luuh  gone  out  of  use ;  and 
I  said,  I  had  searched  many  precedents,  and 
though  of  late  there  may  be  a  precedent  (as  it 
was  of  the  earl  of  Bristol's  faiher  against  the 
duke  of  Buckingham,  of  some  kind  of  im- 
peachment) yet  1  did  confidently  believe  there 
was  not  since  that  statute  1  Hen.  4,  c.  14,  any 
•ne  precedent  of  such  an  impeachment  at  the 
party-suit  whereupon  there  was  any  indict- 
ment :  In  truth,  in  the  esrl  of  Bristors  case, 
the  Commons  House  did  impcoch  the  duke  of 
Treason,  and  so  tho  earl  of  bristors  impeach- 
ment proceeded  not. 

For  the  second  point,  "  Ttiat  there  was  no 
Treason  in  the  charge,  though  the  matters  in  it 
are  alledged  to  he  trsitorouslydone.**  I  said  we 
had  perused  each  article  teriatim,  and  we  had 
found  uo  Trcosou  in  t))ero  ;  the  ereat  charge, 
which  is  endeavoured  to  be  proved  by  many 
particulars,  was,  That  he  did  traitorously  and 
maliciously,  to  bring  the  king  into  contempt,  and 
with  an  intent  to  alien  the  peoples  affections 
from  him,  say,  &c.  such  and  such  words,  &c. 

And  so  it  runs  on,  Tiukt  in  pursuance  of  the 
traitorous  intent,  &c.  he  did,  &c.  and  that 
in  farther  pursuance  of  the  said  traitorous  de- 
sign, &c.  And  in  like  manner  was  most  of  the 
articles  upon  which  the  characters  of  treason 
seemed  to  be  fixed.  I  said  that  it  is  a  trans- 
eendent  misprision  or  offeuoe  to  eodtavonr  to 
bring  the  king  into  contempt,  or  to  endeavour 
to  aTic^ate  Uie  peoples  aiO^tions  from  him, 


hot  yet  it  was  not  treason.  This  statute,  13  Car. 
^  C.  1.  makes  treason  during  the  king's  life; 
but  if  a  mau  calls  tlie  king  Heretic,  or  Papist, 
or  that  he  endeaTours  to  introduce  Popcrjf, 
(i»hich  is  more  in  express  terms  than  ti>e  arti* 
cleof  that  kind  insinuates)  or  by  words,  preach* 
ing,  prayer,  to  stir  up  the  people  to  hatred  or 
dislike  of  the  person  of  his  inajcaty,  ur  the  esta- 
blished government ;  the  penalty  is  only  dif 
ability  to  enjoy  any  place  ecclesiastical,'  civil, 
or  military,  and  subject  to  such  penalties  os  by 
the  common  law  or  statute  of  this  realm  may 
be  inflicted  in  such  case,  (which  is  fine  and 
ransom,  with  imprisonment)  and  it  limits  a 
time  and  manner  of  prosecution. 

There  was  an  objectioamade  yesterday  apoo 
the  35  E.  8.  That  this  being  in  parliament,  the 
king  and  parliament  had  power  to  declare  trea- 
son, and  then  we  ought  to  have  delivered  our 
opinions  with  a  qualification,  unless  it  be  de- 
clared treason  by  parliament  where  this  charga 
is  depending ;  to  this  I  answered. 

1.  It  is  not  treason  in  pr€$intif  and  if  such 
a  declaration  should  be,  non  comUatp  whether 
it  would  relate  to  the  time  past. 

S.  That  I  conceived  t^at  the  statute  as 
touching  that  declaratory  power,  extended  but 
to  such  cases  as  were  clearly  felony,  as  single 
acts,  if  not  treason,  (tlic  words  being)  v^hatlier 
it  be  treason  or  oU^er  felony  ;  but  in  respect  of 
the  doubts  of  escheats,  which,  if  treason,  be- 
longed to  the  king;  if  felony,  to  the  lords  of 
the  fee,  it  was  left  to  the  parliament.  I  did 
not  say  wc  resolved  the  point. 

3.  That  admitting  the  declaratory  power  did 
extend  to  other  cases  than  such  as  were  before 
tlie  judges,  and  was  not  taken  away  by  I,  Mar. 
cap.  1.  or  any  other  statute,  yet  I  read  my 
lord  Coke':»  opinion  at  large,  PI.  Cor.  Fol.  92. 
That  this  declaration  must  be  by  the  king, 
lords  and  commons,  not  by  any  two  of  tliem 
aloue ;  and  we  were  now  in  n  judicial  way  be* 
fore  the  House  of  Peers  only  ;  and  I  did  aArm 
as  clear  la%v,  that  by  this  judicial  way  no  trea- 
sons could  be  declared  nor  adjudged,  but  as 
were  expressly  within  the  letter  of  the  85  £.  3. 
and  said,  That  statute  25  £.  3.  was  a  second 
Magna  Charta,  and  that  their  ancestors  thought 
it  their  greatest  security  to  narrow,  and  not  to 
enlarge  treason,  and  cited  1  H.  4.  cap.  10.  to 
which  in  the  parliament-roll  RoL  No.  17.  is 
added  (it  coming  of  the  king's  free  grace)  that 
the  lords  did  much  rejoice  and  humUy  tliank 
the  king :  and  I  read  the  statute  1.  M.  cap.  1*. 

That  tlie  now  earl  of  Bristol  in  my  lord  nf 
Strafford's  Case,  was  the  great  asserter  of  tlie 
law  against  constructive  imd  accumulative  trea^ 
son,  which,  if  admitted,  tlieir  lordships  could 
better  suggest  unto  tliemselves,  than  I  exprei9, ' 
how  great  a  door  they  would  set  open  to  odier 
ioconvenienciea  and  mischiefs  to  the  peerage. 

*  Aft  to  Treason  at  Common  Law  iledara- 
ble  by  Parliament,  though  not  within  S5  £dw» 

3,  See  the  note  to  Lord  Capel's  case,  imie,  vol. 

4,  p.  19,  13,  and  the  case  of  the  Earl  of  Dwnhj 
A.  D.  1678;  t^ra. 
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I  coododed  with  reading  the  Act,  14  Car.  S. 
for  reTersin^  the  Attainder  of  the  earl  of  Straf- 
ford ;  (he  first  part  whereof  I  read  to  them, 
wherein  is  eipressed,  That  tbej,  who  con- 
demned him,  did  purposely  nia]^e  an  act  of  par- 
liament to  condemn  him  upon  an  accomulatiTe 
treason,  none  of  the  pretended  crimes  being 
treaion  apart,  and  so  could  not  be  in  the 
whole,  if  they  had  been  proved. 

After  I  bad  spoken  to  this  effect,  the  earl  of 
Bristol  seemed  to  acquiesce,  insomuch  as  con- 
etmed  our  opinions  as  the  case  was  delivered 
to  OS :  but  it  being  to  be  pot  to  the  question, 
Whether  (he  Lords  did  concur  with  the  Judges 
opinions,  and  himself  being  concerned  in  (he 
illative,  tliat  therefore  the  charge  was  illegal 
and  irrejnilftr ;  jet  not  being  in(ended  by  him, 
•s  be  said,  as  a'charge,  but  an  information,  he 
desired  (though  as  the  case  was  pot  to  us,  it 
it  was  a  good  inference)  that  the  voting  of  timt 
might  be  spared  till  ii  was  resolved  bj  the  Lords 
whether  he  delivered  it  in  as  a  charge,  or 
only  as  an  information  for  tlie  matter  of  the 
charge,  if  it  should  be  thought  fit  for  their  lord* 
ships  to  proceed  in  it :  after  some  debate  upon 
the  question,  the  Lords  resolved  the  same  Jay, 
according  to  our  opinions, 

1.  **  That  a  chaise  of  htgh-trenson- cannot 
"  by  the  laws  and  statutes  of  this  realm  be  ori- 
^  ginally  exhibited  by  one  peer  against  another, 
"  unto  the  House  of  Peers. 

2.  "  That  in  these  Articles,  if  the  matters  al- 
'*  (edged  in  them  were  admitted  to  be  true, 
"  there  is  no  treason  in  them.  And  because 
*'  (be  Lords  uoaniraously  concurred  in  them 
'*  (Lord  Bristol  freely  as  any  other)  it  was  by  or- 
"  der  entered.  That  these  >/ otes  were  ntm,  eon/* 

Note,  That  in  Jod|!e  Hutton*s  lleports,  the 
Resolution  of  the  Judges  is  expressed  to  be. 
That  a  peer  cannot  be  impettched  but  by  in- 
dictment, and  Mr.  Rosbworth  in  his  Coliec* 
tions,  Fol.  27?,  expresses  such  an  opinion  to 
be  delivered  by  the  jud|re«,  in  1  or  8  Car.  but 
apon  search  it  was  found  to  be  entered  in  (he 
Journal  of  Parliament  of  that  time,  but  it  wns 
eaiitious,  referriVig  to  the  common-law  only.  But  | 


that  for  proceedings  in  parliament  it  did  not 
belong  to  them  to  determine,  or  to  that  effect ; 
but  no  mention  of  1  H.  4.  cap.  14.  It  hath 
been  credibly  reported  that  some  of  the  Judges 
in  my  lord  of  Strafford's  case,  being  asked  some 
questions,  did  with  the  like  caution  deliver 
their  opinions,  and  did  speak  with  reservations, 
(as  the  case  is  put)  though  they  upon  hearing 
did  know  the  case  mis-put?  which,  after  trou- 
bled the  conscience  of  one  of  them,  (ut  audivi) 
being  a  grave  learned  man ;  for  ^  Suppression  of 
the  truth  is  the  oppression  of  the  innocent.* 
Fide  Peacock's  Case,  Co.  9.  Rep.  Fol.  71.  But 
we  havine  tlie  case  referred  to  us  in  parliament 
Qpon  Articles  exhibited  in  parliament,  did  re« 
solve  to  deliver  our  Opinions  without  any  such 
reservation ;  (he  act  of  1 II.  4.  being  express 
against  appeals  in  parliament  (and  of, acts  of 
parliaments  after  tbey  are  once  made,  none 
under  tlie  king,  and  without  him,  are  interpre- 
ters but  the  judges.  See  King's  Answer  printed 
in  the  old  print  of  3  Car.  1.  at  the  end  of  the 
Petition.)  And  therefore  did  delirer  these 
Opinions  which  I  conceive  of  ^reat  benefit  to 
the  Lords  tliemselves,  and  a  just  ground  for 
fiirther  enquiry  to  be  made,  whetlier  such  im* 
peachments  may  be  in  the  House  of  Peers  for 
other  misdemdanours,  without  the  king's  leave, 
or  being  exhibited  by  his  attorney. 

And  secondly,  to  take  into  oonsideratioa  the 
validity  of  impeachments  of  treason  by  tha 
House  of  Commons,  notwithstanding  the  late 
precedents,  which  yet  ended  in  a  bill,  and  sa 
m  the  legislative,  not  judiciary  %%ay. 

Thus  ended  this  attempt  against  the  carl  of 
Clarendon ;  but  thus  far  it  liad  its  effect,  in 
diminishinfj  the  king's  favour  towards  hiui,  and 
lessening  his  interest  with  the  Lords,  and  with 
the  people,  whereby  he  became  exposed  to  a 
second  attempt,  four  years  after. 

Aug.  SO,  1667,  the  kiug  removed  him  frooi 
his  place  of  lord  chancellor;  and  the  House 
of  Commons  impeached  him  of  high  tre^on, 
and  of  high  crimes  and  misdemeanors,  in  the 
manner  rollowing : 


Proceedings  against  the  Earl  of  Clarendok,  a.  n.  1667,  upon  aa 
Impeachment  of  High-Treason  and  High  Misdemeanors. 


[The  following  passages  relating  to  these 
IVoceedtfip  are  extracted  from  Burnet : 

^'  The  Dutch  war  bad  tamed  so  fatally  on 
the  king,  that  it  made  it  necessary  for  him  to 
try  how  to  recover  the  affections  and  esteem  of 
ho  people.  -  He  found  a  slackening  the  execu- 
tion of  the  law  went  a  great  way  in  the  city  of 
London,  and  with  the  trading  part  of  the  na- 
tion. The  House  of  Comn^ons  continued  still 
10  (heir  fierceness,  and  aversion  to  all  moderate 
popodtions :  bat  in  the  interrals  of  parliament 
the  execution  was  softened.  The  earl  of  Cla- 
(coddn  found  his  credit  was  declining,  that  all 
Ibe  eecrets  of  stato  were  trusied  to  Bennety 


and  that  he  had  no  other  share  in  them  tliaii 
Jiis  post  required.  The  lady  Castlemain  set 
lierself  most  violently  against  liim.  And  the 
duke  of  Buckingham,  as  often  as  he  was  ad- 
mitted to  any  iemiliaritics  with  the  king,  stu- 
died with  all  his  wit  and  humour  to  make 
lord  Clarendon  and  all  his  counsels  appear  ri-- 
diculous.  Lively  jests  were  at  all  times  apt  to 
take  with  tlie  king.  The  earl  of  Clarendon 
fell  under  two  other  misfortunes  before  the 
war  broke  out.  Tlie  king  had  granted  him  a 
lante  piece  of  ground  near  St,  J(imes*s  to  biiild 
a  house  on  ;  he  intended  a  good  ordinary 
houM:  LttCy  not  uodent<tfidtf\f  those  matters 
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aste  lii««ddrati6t  to  htr,  wfamlieMir  Mhnpe 
of  suooefidivc  «Qj  oUwr  imjr.    The  dake  of 
Ricfanioiid,  bciBg  •  vido««r|    courted    tier. 
Tho  kiflg  seMwd  to  give  w«y  to  it  t  •od  pr«* 
UmdeA  to  take  »ocb  care  of  her,  that  lie  woiiM 
hmre  food  Mttlemtnu  m«do  fur  her.     He 
hoped  bjr  cbot  nMM«  to  bore  brobt  thf  wiUfr 
decently ;  for  Im  know  the  duke  of  RicliauMid'i 
afloirs  were  id  disorder.    80  the  king  oideiod 
IonI  Clarendon  to  eiaoiloe  the  etlOe  ho  pro« 
tended  to  settle.    But  he  wai  told»  whether 
true  or  fake  I  cannot  tell,  that  lord  Clarwdon 
told  her»  that  the  duko  of  Richmond**  affairt, 
it  was  troe,  wort  pot  Ttr.?  clrar ;  hut  that  n 
fiuniJj  to  near  related  to  the  king  oomU  aever 
be  left  in  distroM,  and  that  suph  a  roatdi 
would  not  coflse  in  her  wav  every  dey ;  so  she 
bad  best  consider  wf  11,  betore  »l)e  rejecied  it^ 
Thji  was  carried  to  the  kuig,  as  a  drsifa  bv 
had  that  the  croirn  vight  descend  tn  his  omn 
gnsndchildfCB ;  and  that  he  was  a&:Md,  lesi 
iCt'^nie  methods  should  be  taken  to  get  nd  of 
the  oueeo,  end  to  make  way  for  her.    \V|ieii 
the  king  saw  that  she  had  a  Bind  to  marry  thf 
doke  of  Aachmund,  he  offrred  10  make  her  a 
d«ichese»  and  to  settle  an  astato  on  bar.    Upon 
this  she  said»  she  saw  she  mnel  aiiiier  marry 
him*  or  sofier  moch  in  the  opinion  of  the 
world.    And  she  was  pivvailed  on  bT  Uit  dnke 
of  Bichmottdi  who  was  nwssianalwy  in  lovo 
with  Ler»  to  po  privately  nom  Whitehall,  and 
niaivy  hiia  without  giving  the  kiagnvtico.  The 
f ari  of  Ciareodon*s  son,  the  lord  Coroboryi 
»a$  going  to  her  lodgiop,  upon  some  assigna* 
tioo  chat  she  bad  ghm  him  abiH<t  her  aAirs, 
knowiag  notbiag  of  her  intentkws.    He  met 
the  king  in  the  door  coming  out  fiiil  of  fury* 
And  be,  suspecting  that  knd  Cornboty  was  m 
the  design,  spoko  to  him  as  one  in  a  rage  that 
Airgot  aU  dMtncy,  and  for  some  time  woidd 
not  hear  lord  Combnry  speak  in  his  own  dev 
fence.    In  the  afternoon  he  heard  him  with 
more  temper,  as  be  himself  told  me.    Yet  this 
made  so  deep  an  impremion,  that  be  resolved 
10  Uike  the  aeab  (ram  his  fetber. 

^  The  parliament  were  anon  their  firvt  open 
ing  set  on  to  destroy  lord  Clarendon.  Some  of 
his  friends  went  to  him  a  few  days  before  the 
parliament  met ;  and  told  hhn,  many  were  at 
work  to  find  oat  matter  of  aocasation  a^uost 
him.  He  best  knear,  whatooold  be  bronghl 
against  him  with  any  truth;  Ibr  fkdseliood  was 
infinite,  and  oontd  not  be  guessed  at.  They 
desired,  he  would  trait  some  of  them  with 
w4uit  might  break  out,  since  probably  nothing 
eookl  lie  concealed  againut  so  strict  a  search. 
And  tho  method  in  which  hb  friends  roust 
manete  for  him*  if  there  iras  any  mittuse  or 
aUay  in  bim,  was  to  be  very  difltecnt  from  that 
tbev  coaM  Bse»  if  be  was  saro  that  nothina 
oottld  bebronght  out  aiMnot  hna.  The  Ibid 
Bnrlington  and  bishop  Merley  both  told  me. 
ibey  talked  to  cbis  purpose  to  him.  Lurd 
Clarendon  apon  that  tolo  them«  that,  if  aitbat 
in  matters  of  justice,  or  in  any  aegodatiooa 
abroad,  he  bad  evar  received  a  farthing,  bo 
gave  ^m  leavo  to  disown  all  friandsliifi  Ia 


he  pat  ibo  managing  of  that  into  the 
hands  of  otiiert  {  who  run  him  iato  a  vast 
ehaffge  of  ahont  M>000l.  tbMo  times  as  mach 
aa  be  had  designed  to  Uy  out  apon  it.  Daring 
•he  war,  and  in  the  placae  year,  he  had  about 
•00  men  at  wmt,  which  he  thought  would 
have  been  an  acceptable  thing,  wnen  en  many 
Vien  were  ktpt  at  work,  and  so  rotich  money, 
as  was  doty  paid,  circulated  about.  But  it  had 
a  oontrary  eAct.  It  raised  a  great  ootciy 
against  hiai.  Soaie  called  ItDuakirk  house, 
lalimating  that  it  was  built  by  bis  share  of  the 
Mice  of  Dunkirk.  Others  called  it  Holfamd 
house,  bceanse  be  was  believed  to  be  no  friend 
10  the  war ;  so  it  was  given  out,  that  be  had 
the  money  fWim  the  C^tcb.  It  was  visible, 
that  in  a  timo  of  p<iblic  calamity  he  was  build- 
ing a  very  noble  palace.  Aiiollier  aocideni 
was,  that  befbre  the  war  there  wem  soma  de* 
signs  OB  foot  for  the  refniiring  of  St.  Paul's  t 
and  many  stones  were  birought  thither.  That 
project  was  laid  aside  during  the  war.  He 
upon  that  bought  the  stones,  and  made  nse  of 
them  in  building  bis  own  boose.  Thit,  how 
•light  soever  it  majeeam  to  bo,  yet  had  a 

5reateiect  by  tho  managemeaC  of  his  enemies. 
Lnother  misfonune  was,  that  be  lost  his  chief 
Mend,  to  whom  be  trusted  most,  and  who  was 
his  greatest  support,  the  eari  of  Southampton. 
^  As  soon  as  the  peace  waa  made,  tha  king 
•aw  with  what  disadeaatafe  ha  was  like  to 
meet  bis  parliament.  80  be  tbanght  the  die- 
graoing  a  public  minister,  who  by  liis  being 
long  in  so  high  a  post  bad  drawn  upon  himsetf 
much  envy,  and  many  enemies,  wuaM  cover 
himself  and  the  rest  of  his  court.  Other  things 
coneurred  to  »et  ibis  forward.  The  king  was 
grown  weary  of  the  ^ecnt  and  it  was  bar 
Moved  he  bad  a  great  mind  to  be  rid  of  her. 
The  load  of  that  marriage  was  cast  00  the  lord 
Clarendon,  as  made  on  desicn  to  raiso  hi*  own 
granddiildrea.  Many  members  of  the  House 
of  Commons,  eueb  as  CliftEMd,  Osbora,  Ker, 
Littleton,  and  SeisMur,  were  brought  to  the 
king ;  who  all  amured  him,  that  apoa  his  re* 
storation  they  intended  both  10  have  raiaad  hia 
authority,  and  to  have  encreased  his  revenue : 
but  that  the  earl  of  Clarendon  had  discouraged 
it,  and  that  all  his  creatures  had  oossesecd  the 
bonse  with  tuch  jealousies  of  toe  kin^  that 
they  thooght  it  nu  not  fit  te  tnnt  bun  top 
much,  nor  too  far.  This  made  a  deep  impre^ 
sioo  on  the  kin^  who  was  weary  of  lord  Cla- 
rendon's imposing  war,  and  had  a  mind  to  be 
freed  from  tbe  authority,  to  which  he  had  been 
80  lon^  accustomed  that  it  was  not  ea^  to 
keep  htm  within  booodf.  . 

'*  Yet  the  kine  was  so  afraid  to  engage  hii&- 
sdf  too  deep  in  ns  own  afK^irs,  that  it  was  a 
doubt  wheth^  be  woidd  dismiss  bim  or  noj^ 
if  a  conoerp  of  one  fif  fab  amours  had  not 
Sharpened  his  resentioent ;  fo  that  what  other 
ooiisideratiorta  could  not  do,  was  brought  flboot 
by  aa  ill  ground^  jealousy.  Mistress  Steward 
had  sained  so  mucn  oo  the  king,  and  yet  had 
kept  her  groond  •  iiith  so  much  firmness^  that 
the  king  seemed  to  design  if  possible  to  kgiti- 
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Inib.  The  French  king,  heuing  he'hftd  lent 
Ibr  all  the  books  oftbe  Loovre  inipretsion,  bad 
Mot  these  to  him,  which  he  took,  es  thiiiking 
tt  a  trifle,  as  indeed  it  was :  and  this  was  the 
9n\y  present  he  ever  had  from  any  foreign 
IMiooe;  be  had  never  taken  any  thing  by 
viftne  of  his  oiBce,  but  that  which  his  prede- 
cessors had  claimed  as  a  right.  But  now  hue 
and  cry  were  sent  out  again nc  him :  and  all 
penons,  who  liad  heard  hiro  say  any  thing  that 
cbold  bear  an  ill  cohstroctiony  were  examined. 
Soose  tboaglit,  ih^  hadmatters  of  great  weight 
■gainst  him :  and,  when  they  were  told  these 
woirid  not  amount  to  high  treason ,  theyde- 
«red  to  know  what  would  amount  to  it. 

''  When  twenty  three  articles  were  brooght 
into  the  House  against  him,  the  next  day  be  de« 
mnd  his  second  sun,  the  now  earl  of  Eochcster, 
to  acquaint  the  House,  that  he,  hearing  what 
Articles  were  brooght  against  him,  did  in  order 
to  the  dispatch  of  the  business,  desire  that  those, 
who  knew  best  what  their  evidence  was,  would 
single  not  any  one  of  the  Articles,  that  they 
thought  could  be  best  proved ;  and,  if  they 
could  prove  that,  he  would  submit  to  the  oen- 
rare  due  upon  tliero  all.  But  those,  who  had 
the  secret  of  this  in  their  hands,  and  knew  they 
could  make  nothing  of  it,  resolved  to  put  the 
matter  upon  a  preliminary,  in  which  thev  hoped 
to  find  cause  to  hao^  up  the  whole  afiair,  and 
£x  upon  the  Lords  the  denial  of  justice.  So, 
aocordtog  to  some  few  and  late  precedents,  they 
sent  up  a  general  impeachment  to  tlic  Lordis 
bar  of  high  treason,  without  any  special  mat- 
ter; and  demanded,  that  upon  that  he  might 
be  committed  to  prison.  They  had  reason  to 
believe  the  Lords  would  not  grant  this  t  and 
therefore  they  resolved  to  insist  on  it;  and  reck- 
4>ned,  that,  when  so  much  money  was  to  be 

S'ven,  the  king  would  prevail  with  the  lords, 
pon  ^  occasion  it  appeared,  that  the  private 
animosities  of  a  court  could  carry  them  to  es- 
tablish the  most  destructive  precedent  that 
conld  have  been  tbcinght  on.  For  if  this  had 
passed,  then  every  mimster  upon  a  general  im-^ 
peachroent  was  to  be  rained,  though  no  special 
osatter  was  laid  against  him.  Yet  the  king 
himself  pressed  ibis  vehemently.  It  was  said, 
the  very  suspicions  of  a  House  of  Commons, 
^spocially  such  a  one  as  this  was,  was  enough 
to  blast  a  man,  and  to  secure  him :  for  there 
was  reason  to  thiak^  that  every  person  so  charged 
would  run  away,  if  at  liberty.  Lord  Clarendon's 
enemies  had  now  gone  far:  they  thought  they 
were  not  safe^  tiU  Ims  head  was  off:  and  they 
apprehended,  that,  if  be  were  once  in  prison,  it 
svould  be  easy  either  t^  iind,  or  at  least  U>  bring 
witnesses  against  bini.  This  matter  is  all  in 
print :  so  I  will  go  no  farther  in  the  particulars. 
3nbe  Duke  was  at  this  time  taken  with  the  smaU- 
pox :  so  he  was  out  of  the  whole  debate.  Tlie 
peers  thought,  that  a  general  aiccusation  was 
oaly  a cUfnour, and  that  theirdignitiessiEniiiod 
little^  if  a  clamour  was  enough  -to  send  them' 
lo  prison.  AU  the  earl  of  Clarendon's  friends 
pressed  the  king  much  on  his  behalf,  that  he 
mght  be  siiQiered  (o  go  off  g^^yi  and  without 
WU  vis 


censure,  since  he  had  served  both  his  father  and 
himself  so  long,  so  faithfully,  and  with  such 
success.  But  Sie  king  mm  now  so  sharpened 
against  htgi,  that  though  lie  named  410  particu- 
lars, he  expressed  a  violent  and  irreconcilable 
aversion  to  bim  ;  which  did  the  king  much 
hurt  in  the  o]^iniou  of  all  that  were  not  en$cageil 
iu  the  party.  The  affair  of  the  king's  raarriuge 
was  the  most  talked  of,  as  that  vkhich  indeed 
was  the  only  thing  that  could  in  any  sort  justify 
Budi  a  seventy,  l^rd  Clarendon  did  protest,  as 
some  that  had  it  from  himself  told  nie,  Uint  he 
had  no  other  hand  in  that  matter,  tlian  as  aoot^n- 
sellor :  and  in  tliat  he  appealed  to  the  king 
luniself.  Afbcr  many  debates,  and  conferences 
and  protestations,  iu  which  the  whole  court 
went  in  visibly  to  that  which  was  plainly  de- 
structive both  to  the  king  and  to  the  ministry, 
the  majority  of  the  Hoose  stood  firm  and  ad- 
hered  to  their  first  resolution  against  commis- 
ment.  The  Commons  were  upon  that  like  ta 
carry  the  matter  far  against  the  Peers,  as  de- 
nying justice.  Tlie  king  seeing  this  spoke  to  tha 
duke,  to  persuade  Lord  Clarendon  to  go  h^ 
jfood  sea,  as  the. only  expedient  that  was  left 
to  make  up  the  breach  between  the  two  Jiouses'; 
And  he  let  fall  some  words  of  kmdness  in 
case  he  should  comply  with  this.  The  earl 
of  Clarendon  was  all  obedience  and  submission.; 
and  was  charmed  with  tliose  tender  words, 
that  the  king  had  said  of  him.  So,  partly  to 
sen-e  the  king,  and  save  himself  and  family,  but 
chiefly  that  he  might  not  be  the  occasion  of 
any  diflference  IctMeen  the  king  and  tiic*  duke, 
wlio  had  heartily  espoused  his  interest,  he  went 
privately  beyond  sea,  and  writ  a  letter  front 
,  Calais  to  the  House  of  Lords,  protesting  his  in- 
nocence in  all  the  points  objected  to  him,  and 
that  he  had  not  gone  out  of  the  kingdom  for 
fear,  or  out  of  any  consciousness  of  guilt,  but 
only  that  he  miglit  not  be  the  unhappv  occa- 
sion of  any  di^erence  between  the  two  llouses, 
or  of  obstructing  public  business.  This  put 
an  end  to  the  dispute.  But  liis  enemies  called 
it  a  confession  ol'  gtiilt,  and  a  fl>iiig  from  jus- 
tice ;  Such  colours  -will  people  give  to  the  most 
innocent  actions. 

'^  A  bill  was  brought  in,r  banisliing  hiai  4be 
king's  dominions  under  pain  of  treason  .if  ha 
should  return:  And  it-was  madetreason  toco^ 
respond  with-him,  wkhout  ieave  from  the  kiug. 
This  act  did  not  pass  witliout  much  opposition. 
It  was  said,  there  was  a  knocrn  course  of  law 
when  any  uian  Bsd  ftom  justice :  And  it  seem- 
ed against  the  comnMu -course  of  justice,  to 
make  all  corresponding  witii  him  tveasou,  when 
he  himself  was  not  attainted  uf  treason  ;  Nor 
could  it  be  just  .to  banish  Jiim,  unless  a  day 
were  given  hiro  to  come  in-:  And^  then,  if  he 
did  not  come  in,  he  might  jncur  tlie  pdfnish- 
luent  upon  .contempt.  The  duLci  wboiu  the 
king  had.  employed  to  prevail  with  Imn  to  Hitb* 
draw  himself,  thought  be  was  bound  in  ho- 
nour to  press  the  matter  -borne  on  tlte  king; 
which  he  did  so  warmly,  that  for  some  'time 
a  coldness  between  them  was  verjr  visible*  The 
iiart  this  k^iBg  had  aoed  nn  this  joatier  «aaie 

y 
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to  be  known ;  ami  was  much  conMif«l>  it  thcM 
was  j  1181 CAU8C  for  it.    Tbe  vebemcnce  that  he 
shewed  in  this  whole  nutter  wai  hnpoted  bj 
saanj  to  very  different  cattiet.     Thoie  who 
'  knew  hiin  best  but  esteemed  him  least,  said  to 
ne  on  thi&  occasion,  that  all  the  indignation, 
that  appeared  in  liim  on  this  head,  was  founded 
on,  no  reason  at  alt ;  bat  was  an  effect  of  that 
•  easiness,  or  mtl^er  laziness  of  nature,  that  made 
bim  com  pi  J  with  everv  person  that  had  the 
greatest  credit  with  hiro.    The  mistress,  and 
tbe  whole  bedchamber,  were  perpetually  rail* 
ing  at  him.    lluii  by  a  sort  of  infection  pos- 
•ci^d  tbe  king,  who  without  ^im%  himselt  the 
trouble  of  much  thinking,  did  commonly  go 
into  any  thing  that  was  at  the  present  lime  tbe 
easiest,  without  considering  what  might  at  any 
other  time  follow  on  it.    Thus  the  lord  Cla- 
rendon fell  under  the  common  fate  of  great  mi- 
nisters;  whose  employment  exposes  them  to 
€nvy,  and  draws  upon  tbem  the  indignation  of 
«11  who  are  disappointed  in  their  pretensions. 
Their  friends  do  generally  shew,  tliat  they  are 
vnly  the  friends  of  their  fortunes :  and  upon  the 
change  of  favour  they  not  only  forsake  them  in 
their  extremity,  but,  that  they  may  secure  to 
themselves  the  protection  of  a  ncwfarourite,  they 
will  hibourto  ledeem  all  that  is  passed  by  turn- 
ing as  violently  against  them,  as  they  formerly 
fawned  abjectly  upon  them  :  And  princes  are 
00  little  sensible  of  merit  or  great  services,  that 
they  sacrifice  their  best  servants,  not  only  when 
4heir  affairs  seem  to -require  ir,  but  to  gratify 
tbehismoarofa  mistress,  er  die  passion  of  a 
riling  favourite.*'] 

October  86, 1667.  » 

Mr.  Edward  Seymour  *  charged  hiro  tM'ea  voce 
with  many  great  crimes,  whereupon  a  debate 


^  According  to  lord  Clarendon's  own  ae- 
count  (Continuation  of  hi»  Life,  445);  ''  After 
many  days  spent  in  close  contrivances  and 
combinations,  Mr.  Seymour,  a  young  man  of 
■great  confidence  and  boldness,  stood  up  in  the 
House  of  Commons,  and  spake  long  and  with 
great  bitterness  against  the  Chancellor,  and  of 
bis  great  corruption  in  many  particulars,  by 
which,  he  said,  *  he  had  gotten  a  vast  estate. 
That  be  had  received  great  sum&  of  money  from 
Ireland,  for  making  a  settlement  that  every 
body  complained  ^f,  and  that  left  that  king- 
dom in  as  great  distraction  aS  ever  it  had  been. 
That  he  had  gotten  great  sums  of  money  indi- 
rectly and  corruptly  from  the  plantations,  tbe 
f  governments  whereof  he  had  disposed ;  by  pre- 
erments  in  tbe  law  and  in  the  church ;  and  for 
the  passing  of  charters.  And  that  he  had  re- 
ceived 4,000/.  from  the  Canada  company  for 
establishing  that  company,  which  was  so  great 
mnd  eeneral  a  grievance  to  the  kingdom.  And, 
which  wasabove  all  tbis^  that  he  had  traitorously 

Esrsoaded,  or  endeavoured  to  persuade,  the 
og  to  dissolve  the  parliament,  and  to  govern 
by  a  standing  army ;  and  that  he  had  said  *  tfadst 
*  400  country  geuuemen  were  only  fit  to  give 
*noiieyy  tod  did  not  nndtntand how «i in* 


aitMe  what  proceeding  ought  to  be  had  apoaia 
ity  some  moving  to  impeacn  bim  in  the  name  of 
tbe  Commons  till  articles  should  be  prepared  s 
others  urged  that  witnesses  should  be  fint  exa- 
mined to. see  how  the  charge  could  be  made 
good,  lest  failing,  it  should  reflea  on  the  ho- 
nour of  the  House.  After  long  debate  a  com:* 
mittee  was  appointed  to  search  records  for  par- 
liamentary proceedings  in  the  like  cases^  and  lo 
make  report. 

Oct.  aoth.  The  rMort  being  made  by  s» 
Thomas  Littleton,  that  various  proceeding^ 
were  fi>und  in  several  pariiaments,  it  occasion- 
ed a  long  debate,  several  members  speaking 
to  the  eftct  following. 

Sir  Tko,  LitiUHm.  In  cases  criminal,  we  find 
proceedings  to  liave  been,  sometimes  by  articl^ 
sometimes  by  word  of  mouth ;  but  in  capithl 
crimes  no  proceedings  appear  till  tlie  eari  ofStraf* 
fiird's  Case  [a.  d.  1644,  amU,  vol.  iii.  p.  1881.] 
against  whom  the  House  carried  up  a  general  im* 
peachment,  thejreason  whereof  seems  to  be  this  s 
Some  votes  were  made  in  the  House,  at  which 
the  king  takes  offence,  as  if  they  would  proceed 
upon  common  fame ;  whereupon  they  vindicate 
their  proceedings  as  done  in  a  paruamentary 

*  vasion  was  to  be  resisted.'  He  mentioned 
many  other  odious  particulars  *  which*  he  said 

<  he  would  prove,*    and  therefore  proposed* 

*  That  they  would  presendy  send  up  to  the 
Lords  to  accuse  him  of  Hieh  Treason,  and  n* 
quire  that  bis  person  might  be  secured.'  ** 

It  may  seem  as  if  lord  Clarendon  did  not 
think  the^/ber  hundred  cmaUry  geniiemen  com^ 
petent  even  to  direct  the  sppucatioo  of  money 
which  they  hHsd  granted,  for  as  Mr.  Hatsen 
(3  Pree.  81),  notices,  his  lordship  mentiooing 
an  appropriation  daose  proposed  by  sir  George 
Downing,  expresses  himself  thus:  'The Soli* 

*  citor  General  brought  in  the  Bill  for  Supply, 
'  according  to  course,  in  that  form  as  those 

<  bills  for  money  ought  and  used  to  t>o  r  end 

*  after  it  had  been  read  a  second  time,  when 
'  it  was  committed,  Downing  ofiered  his  pro^ 

<  viso ;  the  end  of  which  was,  '  to  make  all  the 

<  money  that  was  to  be  raised  by  this  bill  to  be 

*  applied  onlv  to  those  ends  to  which  it  wak 
'  given,  which  was  the  earthing  on  the  war,  and 

*  to  no  other  purpose  wfaaUoever,  by  what  no* 

*  thority  soever,*  with  merty  other  clauses  in  it 

*  so  monstrous,  that  the  Solicitor,  and  many 
'  others  who  were  most  watchful  for  the  king% 
'  service,  declared  against  it  as  introductive  te 

*  a  commonwealth,  and  not  fit  for  monarchy/ 
Lord  Clarendon's  Contin.  p.*  015.  See  further, 
in  p.  316,  SIT,  et  seq-.  the  arguments  that  were 
used  for  and  against  this  proviso,  at  the  Com- 
mittee of  Council,  which  met  in  lord  Claren- 
don's bedchamber,  he  being  ill  in  bed ;  *  the 

<  King  present.' 
In  the  same  volume,  Mr.  HatseM  having  o^ 

casioo  to  mention  some  very  ancient  instancet 
of  pariiameniaiy  appropriation  of  grants,  and 
of  examination  into  the  particulars  of  expend 
ditore,  sa^jrs,  -^  The  autiquityof  this  practice 
of  appropriatiDg  tbe  gima  omurlimefit,abe«ii 


■i»]     ST^TE  TRIALS^  Id-lO  Chauxs  U.  lMS^f.^he  EariqfCkrendm.      [990 

WKff  ami  appoint  a  cominittee  to  withdraw  for 
aboat  half  an  hoar  to  coDsider  the  matter  for  a 
ooaiierenoe  with  ibe  Lords  about  the  charge, 
and  upon  thcnr  report  a  general  charge  is  car- 
ried to  the  Lordr  bar;  the  principal obaige 
then  was  for  advising  to  bring  over  the  Irish 
armTy  and  the  single  proof  was  sir  Henry  Vane, 
so  the  impeachment  went  up  for  High-Treason 
though  no  member  would  positiveij^  sa^  he 
woold  make  the  charge  good.  So  for  the  bishop 
of  Canterbury  there  was  no  impeaehment,  but 
a  charge  in  general.    And  if  you  take  not  tbe 


the  Hule  foundation  there  was  Sor  tbe  lord 
Clarendon's  i>bservatilm,  **  That  sir  O.  Down- 
'  ing's  proviso,  *  to  make  all  the  money  that 

*  was  to  be  raised  applicable  only  to  those  ends 
'  Ibr  which  it  was  given,  and  to  no  otlier  pur- 

*  pose  whatever/  was  iatroductive  of  a  com- 

*  moowcalthy  and  not  fit  for  a  monarchy ."  For- 
tunately th»  idea  of  sir  6.  Downing's  was  fully 
adopted  at  the  Revolution,  and  has  from  that 
time  been  strictly  adhered  to.  It  is,  however,  but 
doing  jnstioe  to  the  character  of  lord  Clarendon 
(at  use  sMDe  time  that  he  is  stated  as  being 
averse  Iram  the  appropriation  of  the  public  reve- 
ooe  to  ilie  services  voted  by  tbe  House  of  Com- 
mons^ to  repeat  the  following  anecdote,  which 
is  to  oe  kmnd  in  Wei  wood's  Memoirs,  p.  191  : 
**  It  looks  as  if  Heaven  took  a  more  than  ordi- 
dinaiY  care  of  England,  thst  we  did  not  throw 
np  aU  o«r  liberties  at  once,  upon  the  Restora- 
tion of  king  Charles  S. :  for  though  some  were 
Ibr  bringing  him  back  upon  terms,  yet,  after 
he  was  once  oome  he  possessed  ao  entirely  the 
hearts  of  his  people,  that  they  thought  nothing 
was  too  much  for  them  to  grant,  or  for  him  to 
ifceiFe.  Among  other  designs  to  please  him, 
chera  was  one  formed  at  oourt»  to  settle  such  a 
revenue  upon  him  liy  parliaroeot,  during  life, 
as  thooU  pkoe  him  beyond  the  neceiaity  of 
aaking  more,  except  in  the  case  of  a  war,  6r 
tome  soch  extraordinary  occasion.  The  earl 
of  Sonthamptoa,  Lord  High  Treasurer,  came 
heartily  into  it,  ont  of  a  mere  principle  of  ho- 
Boar  and  affiecdou  to  tbe  king;  but  Lord  Chan- 
cellor Clarendon  secretly  opposed  it.  It  hap- 
pened that  they  two  had  a  private  conference 
about  the  matter;  and  the  Chancellor  being 
aaaeat  to  bring  the  Treasurer  to  his  opinran, 
took  tbe  freedom  to  tell  him,  *  Tlwt.he  was 

*  better  aoqaaiated  with  the  king's  temper  and 

*  hMciiQation  than  Sonthampton  could  reason- 

*  ably  expect  to  be,  bavina  had  Long  and  inti- 
'  a&ate  aoqnaintaaoe  with  his  miyesty  abroad ; 
•*  and  that  he  knew  him  so  wrll,.that  if  such  a 

'  icvenue  was  once  settled  upon  him  for  life, 
'  aaither  of  them  two  wotild  be  of  any  further 
'  nee;  and  they  were  not  in  probability  to  see 
'aiaoy  more  sessioos  of  parliament  during 

*  that  reigo.'  Sonthampton  was  brought  over>{ 
bat  Ibis  passage  could  not  be  kept  so  secret, 
hot  that  it  came  to  king  Charles's  ears ;  whicfa^ 
together  with  other  thuogs  whereio  Clarendon 
was  misrepresented  to  him,  proved  the  tree 
•feiioB  why  he  afMtndoned  himTo  his  enemies/' 
This  is  oottfiimtd  bjr  bp.  Battel;  See  p.  91^. 


same  course  now,  hot  insist  upon  examining 
witnemes  first,  the  difficnlties  will  be  unan- 
swerable ;  for  is  it  like  chat  men  before  they 
shall  see  you  in  earnest  will  have  their  nanie« 
produced  against  tbe  Earl  of  Clarendon  ?  If 
this  be  your  proceeding,  we  must  never  ex* 
pect  to  impeach  a  great  man  more.  If  you  think 
there  is  nothing  in  the  charge,  lenve  it ;  but  if 
you  think  'tis  worth  your  while,  take  heed  of 
making  such  a  dangerous  precedent  as  by  ne^ 
lecting  it  to  wound  your  liberties ;  but  proceed 
in  the  usual  way  with  a  general  impeach- 
ment. 

Serj.  Jf oynerd,  I  stand  not  op  to  give  ad« 
vice,  hut  to  speak  to  matter  of  fact  in  the  btf* 
siness  of  Strafibrd  and  Canterbury;  I  attended 
that  business  from  the  beginning.  Sir  Johu 
Clotworthy  informed  something  against  Straf* 
ford  to  be  direct  treason,  that  he  had  assumed 
an  arbitrary  power  in  Inland,  and  dispossessed 
one  Savage  by  force  of  arms,  and  undertook  to 

frove  it.  Sir  Henry  Vane  also  told  them,  that 
e  had  a  note  taken  Out  of  his  father's  cabn 
net,  containing  the  advice  which  Strafibrd  gave 
the  king  in  that  case ;  namely,  the  king  want- 
ing money,  and  the  Question  being  how  m  should 
supply  it,  he  replied,  *  That  if  the  parliament 
was  refractory  and  would  not,  yoa  stand  loosed 
and  absolved  from  roles  of  gorernment ;  yon 
have  an  army  in  Ireland  whiclryou  may  employ 
to  reduce  them.'  Then  there  was  a  debate 
whether  tlieysliOuld  accuse  hinvpf treason.  And 
Sir  £dt%ard  Herbert  (the  Attorney)  saidy  If 
yon  are  persuaded  the  truth  is,  as  is,  pretended, 
you  may.  And  so  it  was;  but  when  thecloap 
committee  had  examined  the  business^  tb^ 
moved  the  House,  that  some  lawyers  might  he 
added  to  them  ;  and  bad  they  gone,  when  thejr 
said  they  were  ready,  they  had  not  touched  one 
hair  of  Strafford's  head.  Then  it  wasconsidered 
what  was  fit  to  be  done :  To  accuse  him  of  tree* 
son  would  be  a  dangerous  precedent,  and  if  ont  - 
of  many  ether  crimes  a  treason  Conld  be  drawn  ; 
thereopon  it  was  resolved,  not  to  demand  judg- 
ment irom  the  Lords,  because  some  articles  were 
not  treason.  Then  it  was  propounded  not  to 
state  what  his  offences,  were,  lest  it  should  give 
adyantage  to  inferior  courts  so  to  proceed ;  hot 
said,  he  deserved  to  be  aocused  of  treason ; 
and  in  conclusion  a  proviso  was  added;  not  to 
make  that  case  a  precedent.  For  the  bishop 
of  Canterbury,  the  four  articles  were  general 
and  be  was  long  in  prison  without  any  proceed* 
ing  against  him  ;  but  after  loqg  time  he  di^- 
mnrred,  then  new  articles  were  framed,  ea 
which  he  died. 

Mr.  Joku  Vaughan.  Yon  have  heard  a 
charge  opened  of  a  strange  natar^  and  I  know 
not  what  part  of  it  can  be  proved,  Imt  die 
reputation  of  this  House  is  at  stake,  and  of  the 
king  too :  For,  where  a  charge  is  brought  in  by 
some  of  your  members,  whereof  one  artide  ii^ 
That  be  should  say  snch  words  of  the  king,  at 
by  a  statute  made  by  yoa  it  a  preanoniro,  and 
to  give  comnel  re  levy  war  opoo  die  kingdom  ; 
isitagraeableto  your  duty  to  the  king  and 
kiafd^aifolttitdie?  Ferthep^ptea 
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edy  1  know  not  i*hich  way  his  bonoar  can  be 
whole  without  his  Kiving  no  answer  to  tbia 
clmrfse ;  for  mark  the  consequence,  if  the  king 
'slipuld  take  him  to  favour  again  before  cleared, 
W(U  not  the  world  aay  a  person  is  received  to 
&vour  again,  who  gave  the  king  counsel  agaiqut 
the  kingfkim,  and  traduced  the  king,  and  how 
cun  he  be  whole  in  his  honour  this  way  ^  Ob- 
jection. But  it  will  be  said,  we  must  have 
ground  to  put  him  to  answer.  Anawer.  Whe- 
ther you  have  ground  enough  to  prove  I 
know  not,  but  you  have  ground  enough  to 
make  him  answer  to  clear  himself*  Suppose 
those  two  articles  had  >)een  charged  on  a  mem- 
^r  of  this  house,  what  would  it  have  become 
that  member  to  do?  Should  be  sit  still  and  say, 
1  wili  make  no  answer,  but  see  whether  the 
house  will  make  more  proof?  If  he  should  do 
ao,  the  not. making  an  answer  is  reason  enough 
to  charge  him.— I  can  give  you  instances  of  per- 
sons charged  in  parliament,  who,  though  not 
iiomifliAted,  yet  being  (as  it  were)  pointed  at, 
petitioned  that  they  might  answer,  and  so  would 
amy  mnn;  but  when  this  is  bruited  up  and 
down,  wiU  not  the  world  say,  You  never  ask 
the  party  whether  he  is  guilty  ?  The  duke  of 
Saflblk  was  charged  upon  Common  Fam^, 
mn&  if  that  were  a  ground  for  a  charge  then 
(wliich  I  do  not  say  it  was),  so  it  is  in  this  case ; 
but  he  moved  that  be  might  be  heard;  and 
Chough  it  was  desired  he  might  be  committed, 
yet  it  was  jtistly  rejected  till  he  had  answered. 
Then  for  ibe  naiare  of  the  charge,  if  it  be  true, 
it  is  very  high,  but  whether  it  be  treason  is  ano- 
ther matter;  it  is  brought  to  you  under  no  name, 
when  you  make  the  «^aTve,  it  becomes  you  to 
lay  what  it  is;  therefore dioose  a  committee  to 
reduce  the  accusation  into  beads,  and  btiug 
tbem  to  you,  without  which  you  cannot  right 
yourselves,  nor  him,  if  innocent.— For  the  way 
of  it,  it  cannot  be  thought  6t  to  publish  ^oor 
witnesses  and  the  matter  before-hand;    if  in 

Erivate  causes  the  d^iendant  and  plaintiff  should 
ave  a  publication  before  band,  no  caa^e  would 
be  rightly  judged,  much  less  when  yon  have 
publication  of  all  which  oonoems  the*  one,  bnt 
nothing  of  the  other.  Again,  if  a  witness  be 
examined  concerning  roaners  in  his  own  know- 
.ledge,  i(  he  j^ives  evidence,  where  he  is  .not 
brought  judicially  to  give  it,  if  be  hath  testified 
any  thing  which  brings  bim  within  the  statute 
of  false  news,  liowcun  he  avoid  the  penalty  ? 
For  it  is  not  enodg^  for  him  to  say  he  knows  it, 
but  he  most  have  others  to  jostily  it.— >As  fgr 
the  persona  who  bring  the  charge,  they  are  your 
own  members,  which  the  writs  return  for  honest 
and  discreet  men ;  nnd  if  yon  are  satisfied  of 
that,  how  eim  yon  reject  their  complaint,  though 
gromded  upon  Gommon  Fame,  as  all  accusa- 
tions are,  seeing  they  tell  you,  they  can  bring 
proof  of  what  they  say  ? — Then  for  Common 
rame,  if  a  man  spends  laigely,  and  hatli  no  vi- 
aihle  way  to  get  an  estate,  no  man  aecuselh 
bim  to  have  gotten  it  unlaw  folly ;  yet  he  may 
be^  put  to  clear  hnnself  from  what  Common 
Fame  charged  bim  with.  Upon  so^icion  of 
ftifloyy  I nuqr btiog  a mao  before  ^iBagistrate 


to  clear  himself;  so  in  the  course  of  indiol* 
ments  and  presentments,  a  charge  9  given  of 
what  things  are  to  be  presented ;  then  a  prod** 
maiion  is  made.  That  if  any  one  can  give  evi- 
dence, he  may  be  sworn,  but  if  no  evidence  ap- 
pear, yet  tliey  may  indict.  Then  it  will  be  seid» 
the  oath  is  a  material  thing,  hot  we  are  proceed- 
in|  without  an  oath.  To  this  I  answer,  Whag 
this  bouse  shall  chaige  is  of  more  authority  than 
theoaths  of  ordinary  witnesses;  peers,  thoogb 
not  upon  oath,  are  supposed  to  do  right ;  so  aae 
we  upon  the  repniation  of  our  honesty  and  diiF 
cretion. 

Mr.  Lmtrenm  Hjidie.*  I  am  sensible  the 
bouse  may  think  me  partial,  but  I  shall  endei^ 
vour  to  shew  mydelf  not  so  much  a  son  of  tbtt 
earl  of  Clarendon  as  a  member  of  this  boueei 
and  I  assure  you,  that  if  he  shall  be  found 
guilty,  no  man -shall  appear  oBore  amnst  bim 
than  I ;  if  not,  I  hope  every  one  will  be  for  bim 
as  much  as  I ;  let  every  man  upon  his  cooso^ 
ence  think  what  of  this  charge  is  trufty  for  I  be* 
lieve  that  if  one  article  be  proved,  be  wiU^owft 
himself  guilty  of  all* 

Sir  Hene^e  Finc^  An  Inpenebnent  there 
must  be,  if  there  be  cause;  such  aoensatioiia 
are  not  to  be  passed  over  in  ailence*  *  I  believe 
not  one  truth  in  the  law  more  than  this  profio* 
sition,  That  there  is  no  such  thine  as  Treason 
by  common  law,  or  by  eqaity,  and  we  hold  our 
lires  by  that  law  :  Before  the  95th  of  Edw.  S, 
a  man  could  searce  speak  any  thing  bnt  ic  wee 
Treason,  in  parliament  or  out;  but  no  asaft 
ought  to  die  as  a  traitor,  who  hath  not  literaUf 
oflended  that  law,  or  some  other  made  siaoex 
There  is  indeed  in  that  law  a  proviso  aboot  the 
parliament's  declaring  what  is  Treason;  but 
note  the  danger  of  taking  dedaralory  powers, 
which  I  ^ear  hath  broOgltt  as  into  a  rcckoniBg 
of  blood,  which  we  have  not  yet  paid  for. 
The  power  of  parliaments  is  donUe,  Legjalatite, 
which  hath  no  bounds ;  Declaratory,  by  fvo- 
nooncing  judgments.  And  though  1  know  not 
what  the  Legislative  power  of  a  parliameot  can- 
not do,  yet  it  is  not  in  the  power  of  the  parliament , 
king,  lords  nor  common^  to  deelaie  any  tbinf^ 
to  be  Treason,  which  is  not  in  the  ounmoa 
low  felony  before.  The  proviso  in  StnuSbrd^ 
case  was,  it  is  true,  made  for  iaforior  onorta; 
but*  I  hope  we  shall  not  so  proceed  as  moac 
needs  draw  after  it  a  Ne  tr^mimr  m  extmpbtmi 
and  your  own  apt  this  parliament  shews,  that 
all  done  by  Straft>rd,  apart,  or  tegelber,  was 
not  Treason  :  And  it  behoves  us  to  take  heed 
we  thwart  not  our  own  argument."— For  the 
manner,  then,  consider  bow  you  should  proceed 
if  it  were  out  of  parliament,  and  bow  the  brin^ 
ing  of  it  into  this  House  alters  it.    If  it  wei« 

*  The  eari  of  Clarendon's  second  sen.  <<  He 
is  a  man  of  far  greater  parts  than  the  eldest. 
He  has  a  very  gtKKi  pen,  but  speaks  not  graoe- 
foily.  He  was  thought  the  ssMNHbest  man  in 
the  court :  and  during  all  the  dispates  concert^ 
ing  his  father,  he  naaik  his  court  so  dexterously, 
that  no  resentment  gver  appealed  on  IfaU 
bead/'   JBwaei. 
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out  of  p^HiMncot,  without  doubt  the  iiccutfr> 
tion  should  bo  proved  befbp»>liiiiid,  aocfthow 
who  difcoTer  it  are  goiltj  of  felony.  Thii  pro- 
vides for  the  subject,  tliat  ihe  witnesses  must 
be  twuy  «nd  for  the  kiofty  tbnt  none  shall  dis- 
ooTer  the  evidence.  But  suppose  the  charge 
be  lor  misdenie&iiuurs,  the  trial  then  is  not  to 
be  b/  tbe  Lords,  but  bj  the  Commons;  for  the 
Lords  are  hh  peers  only  in  cases  capital.  How 
then  doth  the  bringing  it  into  parliament  alter 
the  case  ?  If  the  parTiainent  set  aside  laws  in 
this  case,  «re  Should  be  happy  tn  see  law  de- 
claring what  is  tbe  poner  of  parliaments. 
There  is  np  precedent  produced  which  is  singly 
ef  weight  to  guide  you,  therefore  if  yon  pro- 
ceed,, let  it  be  as  near  as  possible  by  tbe  good 
old  laws;  namely,  that  there  be  an  .ac^osatioo 
founded  upon  an  oath,  and  tbe  evidence  kept 
secmt.  I  propose  that  way  for  the  very  reason 
that  others  oppose  it,  vis.  the  accusation  goes 
ever  the  kingdom,  and  it  will  bring  dishonour 
to  tlie  house,  the  king,  and  the  earl :  For. the 
honour  of  the  Uouie  it  will  be  hard  to  say,  the 
charge  was  brought  in  upon  misinformation. 
A  person  accused  for  advising  to  bring  in  arbi- 
trary government,  &c.  and  for  saying  the  king 
is  not  fit  to  govern ;  if  this  be  true,  though  it 
be  not  Tieason  in  the  formality  of  the  law,  it 
deserves  no  less  punishment  than  if  it  were ; 
hot  if  not  found  guilty,  consider  the  case,  if 
one  say,  A  killecia  roan,  nnd  it  is  nut  so,  most 
not  he  gihre  repalration  ?  We  have  an  accusa- 
tion opon  hearsay,  but  if  it  be  not  made  good, 
Che  blackest  scandal  which  h^ll  can  invent,  lies 
at  our  door. 

Then  Sir  The.  Mfcn  moving  to  refer  it  to 
the  Committee  of  Grievances  : 

Mr.  Fetf^Aen.  You  should  have  put  the  first 
queitioo  before  another  bad  been  moved,  the 
earl  of  Middlesex's*  (Cranfield's^  case,  will  not 
bokJ  parallel;  he  was  accused  of  bribery,  whidi 
■night  be  proved  by.  their  own  books,  but  this 
is  for  aeandaliaing  the  kinv,  6ec.  And  where 
■ball  the  Committee  of  Grievances  enquire 
aboat  it  ?  You  sav  let  them  hear  the  persons. 
Bm  euppoae  tliey  ne  of  the  Lords'  bouse,  Can 
yon  wild  for  them  ?  Or  if  yon  do,  will  they 
cooM  ftod  say  it  ?  The  matter  of  this  accusa- 
tion ia  snch,  tnat  if  it  lies  in  the  know]ed||e  of  a 
single  peiann,  if  he  delivers  it  extrajudicially 
(which  he  doth,  if  not  upon  oath)  he  may  be 
undone  by  it,  and  hatard  his  person  too:  At 
the  Cmnmittee  of  Grievances  the  persons  must 
be  kaosvn,  and  what  they«an  say,  and  then  we 
may  conclude  what  will  follow ;  Besides,  their 
qnality  may  be  such  as  they  cannot  be  brought, 
or  their  discretion  such  as  they  wil(  not  answer. 

Sir  Riekard  TempU,  Tell  bat  the  Lords  that 
a  man  in  public  place  hath  misbehaved  htm- 
sHf«  and  they  will  sentence  (lira,  if  he  pui|se  not 
binttrif;  never  yet  were  witnesses  examined 
beforo  the  trial  in  case  of  treason  or  felony,  for 
then  if  there  he  two  witnesses,  a  way  may  be 
found  by  poiion,  or  some  other  way,  to  take 
away  one. 


•  Sea  vol.  ii,  p.  IX^. 


V" 


Seij.  illaynarri.  No  man  can  do  what  is  justi 
but  hemost  have  what  is  true  befofe  him ;  where 
life  is  concerned,  you  ought  to  have  a  moral 
certainty  of  the  thing,  and  every  one  be  able 
to  say.  Upon  this  proof,  in  my  conscience,  this 
man  is  Gnihy.  Common  fame  is  no  ground  to 
accuse  a  man,  where  matter  of  fact  is  not 
dear:  To  say  an  evil  is  done,  therefore  this 
man  hath  done  it,  is  strange  in  morality,  mora 
in  logic. 

Upon  the  whole  Debate*  it  was  voted; 
"  lliat  the  Committee  do  reduce  the  Accusa- 
tion to  Heads,  and  present  them  to  this  Uouse.^ 

November  6,  1667. 

Sir  Thomai  Littleton  reports  that  the  Aceo- 
sation  was  reduced  to  Heads,  which  be  read  in 
his  place,  and  afterwards  delivered  the  same  io 
ait  the  clerk's  table,  which  are  as  foUoweth,  vis. 

I.  "  That  the  eari  of  Clarendon  hath  designed 
a  standing  army  to  be  raised,  and  to  govern 
the  kingdom  tliereby,  and  advised  the  kiog  to 
dissolve  this  present  parliament,  to  lay  aside  all 
thoughts  of  parliaments  for  the  future,  to  go> 
vem  by  a  military  power,  and  to  maintain  Uio 
same  by  Free  Quarter  and  Contrihotion. 

n.  '<  That  he  Kath,  in  the  bearing  of  th« 
kiag's  subjects,  folsely  and  seditiouSy  said^ 
That  the  king  was  in  his  heart  a  Papist,— 
Popisbly  afiected,  or  words,  to  that  efiect. 

IIT.  "  That  lie  hath  received  great  sums  of 
Money  for  the  orocurin^  of  the  Canaxj  Patent, 
and  other  illegal  Patents,  and  granted  illegal  In- 
junctions to  stop  proceedings  at  law  against 
them,  and  other  illegal  Patents  formerly  granted. 

IV.  "  That  he  hath  advised  and  procnred 
divers  of  his  majesty's  subjects  to  be  impri* 
soned  against  law,  in  remote  islands,  garrisons^ 
and  otlwr  places,  thereby  to  prevent  them 
from  tbe  benefit  of  tlie  law,  and  to  prodoce 
precedents  for  the  imprisoning  any  other  of  his 
mafes^'s  subjects  in  uke  manner. 

V.  *'  That  he  both  corruptly  sold  several 
offices,  contrary  to  law. 

VI.  **  That  he  procured  his  majesty's  Cut* 
toms  to  be  farmed  at  under  rates,  knowing  the 
same ;  and  great  pretended  Debts  to  be  paid 
by.  his  majesty,  to  the  payment  of  which  his 
majesty  was  nc»t  in  strictness  bound ;  and  |iatb 
received  great  sums  of  money  for  procuring  tho 


VII.  '*  That  he  received  great  sums  of  rtoonet 
from  the  Company  of  Vintners,  or  some  of 
them,  or  their  agents,  foi*  enhancing  tbe  prices 
of  Wines ;  and  for  freeing  of  them  from  Ih^ 
payments  of  legal  Penalties,  which  they  bad 
incurred. 

VIII.  <*  That  he  hath,  in  short  time,,  gained 
to  himself  a  greater  estate  than  can  be  imagined 

*  for  a  fuller  Keport  of  this  Debate,  see 
4  Cobb.  Pari.  Qist.  S70. 
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to  be  Iswfiilljctiiied  io  to  short  a  time*;  end, 
eootniry  to  hit  mith,  both  ptocoftd  levcnl 
Orantt,  iioder  th«  grett  toftl,  trom  his  «iajett;f , 
to  himteW;  mud  his  lelotioiMi  of  ttvend  of  hu 

^  There  is  not  eny  proof  of  comiptitMi  io 
Clarendon*  He  it  saia»  indeed,  to  have  beea 
priry  to  Charles  the  Second's  receipt  of  money 
Rooi  Lewis  the  Foorteenth.  But  of  tliis  charge 
(a  heavy  chaige  we  may  with  Mr.  Fox  admit  it 
to  be)  no  proofs  have  been  advanced.  Of  his 
aveneness  to  comiption,  Burnet  relates  an 
anecdote  which  should  be  liere  mentioned  in 
honour  of  Clarendon. 

*<  At  this  time  Monsieur  Fouquet  was  gain* 
ing  an  ascendant  in  the  counsels  of  France, 
Cafdioal  Maiarin  falling  then  into  a  languish- 
ittg,  of  whsch  he  died  a  ^ear  after.  He  sent 
one  over  to  the  king  with  a  project  of  an  al- 
liance between  France  and  England.  He  was 
addmeed  first  to  the  earl  of  Clarendoaf  to 
whom  he  enlaroed  on  all  the  heads  of  the 
icfacme  be  had  brooghti  of  which  the  match 
with  Portugal  was  a  main  article.  And,  to 
make  all  |o  down  the  better,  Fouquet  desired 
to  eater  into  a  particular  friendship  with  the 
earl  of  Clarendon ;  and  sent  him  the  offer  of 
10,006i.y  and  assured  him  of  the  renewing  the 
•aiae  present  every  vear.  The  lord  Clarendon 
toM  ban,  he  would  lay  all  that  related  to  the 
king  filidiftillf  before  himi  and  give  him  his 
•Dswcr  in  a  bttle  times  But  for  what  related 
Co  himself,  he  said,  he  served  a  great  and 
bountiful  master,  who  knew  well  how  to  sop- 
port  and  reward  his  servants :  He  would  ever 
eerve  liim  faithfully  ;  and,  because  he  knew 
be  must  serve  those  from  whom  he  accepted  the 
hire,  therefore  he  rejected  the  offer  with  great 
iodigiiatioo.  He  laid  before  the  king  the  Mds 
of  tCe  proposed  alliance,  which  required  much 
oOMoltatien.  But  in  the  neat  place  he  told 
both  the  king  and  his  brother  what  had  l>een 
•fisTcd  to  hioMelf.  Tliev  both  advised  him  to 
«cceptof  it.  Why,  said  he,  have  you  a  mind 
chat  I  should  betray  you  ?  The  king  answered, 
be  knew  nothing  could  corrupt  him.  Then, 
«iid  he,  you  knorw  me  better  than  I  do  myself: 
For  if  I  take  the  money  I  shall  find  the  sweet 
of  h,  and  stndy  to  have  it  continued  to  me  by 
sieserving  it.  He  told  them,  how  he  had  re- 
jected tiM  offer ;  and  very  seriously  warned  the 
\m%  of  the  danger  he  saw  he  might  fall  into,  if 
be  eaff^ned  any  of  those,  who  served  him,  to 
Im  oooe  pensioners  to  other  princes:  Those 
presents  were  made  only  to  bias  them  in  their 
eoaaadbi  and  to  discover  secrets  by  their 
Jseantt  And  if  the  king  gave  way  to  it,  the 
takinK  money  would^oon  grow  to  a  habit,  and 
•prn3  like  an  infection  through  the  whole 
court." 

The  story  of  the  attempt  to  bribe  him  is  told 
with  more  circumstantiality',  and  in  particular, 
with  a  bvely  representation  of  the  peremptory 
flsd  indignaai  warmth  with  which  be  rejected 
Cbe  pecaniary  offer,  bv  lord  Clarendon  bimsdf, 
m  the  *  Continoation,'  &c.  ^  The  oonchision  of 
bit  avntive  it  worth  iBtenioii. 
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migetty's  lands,  bereditamentt,  and  leaset ;  to 
the  disprofit  of  hit  majesty. 
IX.  ^  That  he  introduced  an  arbitraiy  g^ 

*'  That  afkemooB  the  king  and  dnke  (who 
was  likewise  informed  of  the  correspondence) 
came  to  the  Chancellor,  and  found  him  out  of 
humour.    He  told  him,  •  that  Fouquet  could 
not  be  an  honest  man,  aad  that  lie  had  no 
mind  to  hold  that  correspondence  with  him ;' 
and  thertopoD  repeated  what  had  passed  in  the 
morning,  with  much  choLer  t  Which  madethea 
btitli  hiu^  at  him,  saying,  *  the  French  did  all 
their  busmets  that  way:'  and  th(  kins  told 
him  ^  He  was  a  fool,'  implying  *  that  he  umald 
take  his  money.'    Whereupon  the  Chancellor 
besought  him  *  not  to  appear  to  his  servants  so 
unconcerned  in  matters  (kf  that  nature,  which 
might  produce  iH  cfTects  ;*  and  desired  him  to 
consider, '  what  the  consequence  of  his  receiv- 
ing that  money,  with  what  secrecy  soever,  must 
bo.    That  the  French  king  must  either  b^eye 
that  he  had  received  it  without  his  majesty's 
privity,  and  so  look  upon  him  as  a  knave  fit  to 
be  depended  upon  in  any  treachery  against  his 
master ;  or  that  it  was  with  hi»  majesty's  ap- 
probation, whidi  must  needs  lessen  his  esCeeib 
of  him,  that  be  should  permit  his  servants  of 
the  nearest  trust  to  grow  rich  at  the  charge  of 
another  prince,  who  might  the.  next  day  become 
his  enemy.'    To  which  the  king  snihng  made 
no  other' reply,  *  than  tltat  fcw  men  were  so 
scrupulous;'  and  commanded  him  '  to  return  m 
civil  answer  to'  M.  Fouquet's  letter,  and  lo 
cherish  that  correspondence,  which'    he  said 
<  might  be  useful  to  him,  and  could  produce  no 
inoonveniency/    And  so,  when  La  Basteede 
(who  could  not  forbear  to  use  new  importunity 
with  him  to  receive  the  money,  till  he  found  be 
was.  much  offsuded)  brought  him  the  cipher, 
he  delivered  him  his  letter  for  M.  Fouquet. 
And  the  next  week  after  his  return,  the  king  of 
France  writ  to  him  in  his  own  hand,  Ithat  the 
correspoodcnoe  M.  Fouquet  had  invited  him 
to,  wras  with  bis  roajest^t  privity ;  and  tbeC  he 
was  well  pleased  with  it.*    And  to  Che  correa- 
poadence  continued  till  that  great  man't  fill) : 
And  then  the  king  tent  all  the  lettert  wfaidi 
had  patsed,  and  cipher,  to  the  Chancellor,  aod 
writ  to  him, '  from  that  rime  to  oommuaicace 
with  adl  freedom  with  his  aaibatiador,'  wbioh 
he  was  before  rettrained  from." 

In  the  CEuvres  de  Loui^  XIV,  Meoaohret 
Hiitoriqoet,  Premiere  Partie,  p.  66,  that  king, 
afker  stating  his  motive  for  wishing  the  marriage 
of  Charles  the  9nd,  with  the  Princess  of  Porto- 

S,  gives  tl^  following  account  oi  his  unsuccets* 
attempt  to  bribe  Clarendon : 
**  Je  n'  oubliai  done  rien  pour  le  porter  it  oe 
mariage,  et  paroe  que  c'est  une  courou  I'on  fait 
d'ordinaire  beancoup  par  I'argcnt,  et  que  let 
minittres  en  oette  nation  ont  M  fyn  soaveM 
suspects  d'etre  pensiennairesd'Espagne,  et  qa« 
le  cbaticeber  Hyde,-titehabile  bmome  poor  io 
dedans  do  royaume,  paroiisoit  aloft  avoir  on 
fbft  flramd  .|KMivof r  sur  I'esprh  dn  Roi,  jo  Itai 
avec loi en pMkiiUer  use niffiiimiuji  trttf 
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veramecit  in  his  miiiwtj'i  Piantations;  and 
Lath  caused  Mich  as  complained  tbereof  before 
hu  oi^esty  and  QOimcil,  to  be  long  imprisoned 
for  so  doii^ 

X.  ^  That  he  did  reject  and  frastrate  a  Pro- 
posal and  nndertakiog,  approved  by  his  ma- 
jesty, for  tlie  preservation  uf  Nevis  and  St. 
Christopher's,  and  reducinj^  the  French  Planta- 
tions to  his  majesty's  obedience,  after  the  coin- 
missions  were  drawn  up  for  that  purpose; 
which  was  the  occasion  of  our  great  losses  and 
damages  in  those  parts. 

XI.  <'  That  he  advised  and  efected  the  Sale 
tf  Dankirk  to  the  French  king,  betn^  part,  of 
his  OBiyeBty^i  dominioas ;  together  with,  the 
aauaaoftion,  artiUefy,  and  ail  sorts  of  stores 
there;  aod  for  no  greater  value,  than  the  said 
awnuaitiony  artillery  and  stores^  were  worth. 

XII.^  ^  That  the  said  earl  did  unduly  cause 
bis  majesty's  letters  patents,  under  the  great 
seal  to  one  Dr.  Croucher,  to  be  altered,  and 
the  enrollment  thereof  to  be  unduly  razed. 

XIII.  ^  That  he  hath,  in  an  arbitrary  way, 
eaaminedy  and  drawn  into  question,  div«rs  of 
his  nugesty's  subjects,  concerning  their  lands, 
tenements,  goods  and  chattels,  and  properties ; 
determined  thereof  at  the  council-table ;  and 
stopped  prooeedmgs  at  hiw,  by  order  of  the 
ootrocil-table;  and  threatened  some  that  plead* 
cd  the  statntas  of  17  Car.  1. 

XIV.  <•  That  he  hatli  caused  Quo  Warrantos 
to  be  issued  out  against  most  of  the  corpo- 
rations of  England,  immediately  after  their 
charters  were  confirmed  by  act  of  parliament; 
to  the  intent  he  might  receive  ereat  sums  of 
money  from  them,  for  renewing  tneir-cbarters; 
which  when  they  complied  withal,  he  caused 
the  said  Quo  Warrantos  to  be  discharged|  or 
prnaecntion  thereupon  to  cease. 

XV.  **  That  he  procured  the  BiUs  of  Settle- 
ment for  Ireland,  and  received  great  sums  of 
monev  for  the  same  in  most  corrupt  and  un- 
lawful manner. 


cr^te,  inconnue  m^me  4  mon  Amba^aadenr  en 
Aogleterre,  et  Ibi  eovuvai  on  homme  d'esprit,* 
ft  qui,  SOBS  pr^texte  d  acbeter  do  plomb  pour 
mes  bfttimeos,  avoit  des  lettrcs  de  credit  ju^u' 
a  600,000  liv.,  qu'il  offrit  de  ma  part  k  ce 
mioistre,  sans  loi  demander  qoe  son  amiti6.  11 
refoaa  mes  offres  avec  d'autant  plus  de  m^rite, 
Qu'en  m^me  temps  il  avoua  k  cet  envoys,  qn'il 
tfioit  lui-m^me  d'avia  dn  manage  de  Portugal 
pour  V'mUrtt  do  Roi  son  mahre,  &  qui  il  le  fit 
apr^s  ceia  parler  en  secret." 

'**Im  Bastide  de  la  Croht,  gentilhomnie  da 
Roueigue,  empk>y^  autrefois  dans  les  n^o- 
ciations  avec  Cromwell.  Le  suriotendnot  Fou- 
qoet,  oai  avoit  4t€  charg6  des  premieres  ouver- 
lores  dans  cell^ct,  ayant  M  arrftt^  peu  api^ 
I'affaire  fot  confine  ao  comie  dTstnules,  alors 
tmhassadeor  en  Angktcrre."  <£ttvres  de  Lmm 
XIV,  vol.  J,  p.  66. 


,  XVI.  ''That  he  hnUideloded  and  hetnmd 
his  maj^stjT  and  the  nation  in  foreign  trei^ 
and  negotiations,  rehicing  to  the  late  war: 
and  discovered  and  betrayed  his  secret  coun- 
sels to  his  enemies. 

XVII.  "  That  he  was  a  principal  author  of 
the  fatal  counsel  of  dividing  the  fleet  about 
June  1666.** 

Mr.  £dw.  Seymour^  after  having  charged  the 
lord  chancellor,  in  general,  thus  expressed 
himself:  He  makes  the  eartii  groan  by  his 
building*  (the  monument  of  bis  greatness)  aa 
we  have  done  under  hisopprcsaion :  And  speak- 
ing  of  the  king's  being  a  papist,  said.  As. if  the 
ills  he  bad  done  must  be  supported  by  greater. 

Sir  Tko,  Liitleton.  [On  presenting  tJie  Ar- 
ticles.] If  be  did  not  the  crimes  alledged,  he 
is  able  to  clear  it  upon  others;  he  whined 
after  a  peace.  At  the  beginning  of  the  war 
he  had  no  preparations.  The  wind  was  woif 
derfully  in  a  corner,  that  the  Dutch  ctiuld  not 
come  (mt.  He  cave  perpetual  assoranoe  that 
the  French  would  not  come  out,  be  made  plots 
aod  a  committee  of  Lords  and  Commons  were 
appointed  to  enquire ;  but  ail  ca^ne  to  no  ef- 
fect; nothing  discovered.  He  made  those  plott 
as  a  ground  to  raise  an  army.  The  Commoni 
do  of  course  seed  to  the  Lords.  The  conrae  it 
that  the  Lords  do  desire  him  to  be  secured. 

Lord  Cornbury  f.  If  any  one  Article  in  thii 
Charge  be  prot ed  lord  Clarendon  will  submit 
to  the  rest. 

Another  particular  touching  the  dividing  the 
fleet,  being  delivered  in,  was  added  to  the  rest ; 
and  the  Heads  again  rend  nt  the  table;  on 
which  a,  debate  arose,  whether  the  Heads  of 
the  Accusations  brought  in  aeainst  Jhe  earl  of 
Clarendon  should  he  referred  to  a  committee 
to  take  the  proofs. 

Mr.  Dowdtwell  moves  to  have  the  Headi 


*  "  The  king  had  granted  lord  Clatendon  e 
large  piece  of  gr  >und  near  St.  Jamca's,  to  boiUI 
a  house  on.  He  intended  a  good'  ordinary 
house ;  but  not  understanding  these  matters,  he 
was  run  into  a  vast  charge  of  50,000/.  Some 
called  it  Dunkirk-house,  intimating  that  it  waft 
built  by  his  share  of  the  price  of  Dookirit. 
Others  called  it  Holland-House^  beeause  he* 
was  thought  to  be  no  friend  to  the  war.**  Bur- 
net.— Lord  Clarendon  says  himself,  that  he 
was  not  so  much  ashamed  of  any  one  thing  hm 
bed  done,  as  he  was  of  the  vast  ^ntpence  he  fca4 
made  in  the  building  of  bis  house,  which  had 
more  contributed  to  that  gust  of  envy  that  had 
so  violently  shaken  himytfana  any  misdemeanot 
that  he  was  thought  to  have  been  guilty  of. 
He  adds,  that  it  cost  a  third  part  more  than  he 
intended.    Life,  p.  519. 

t  The  eaH  of  Clareodon's  eMtt^teon.  «  fie 
was  so  provoked  at  the  iM  usage  his  Mber  met 
with,  that  he  slniok  in  violceuy  'wMi  the  party 
that  opposed  the  court."  Boraet.— On  king 
James  s  accession  he  wn  nede  Lovd  Priwr 
Seal,  aod  died  in  troo. 
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•OBwnitled  to  eiM|oire  the  tnilli,  and  ur^iptB  rimt 
ooouDon  ftuDe  is  not  Miffideot  to  bring  hioi 
upon  the  sUfe. 

Sir  F.  Chodrick  Moonds  tt,  bfcante  new 
matter  was  now  added  to  what  was  fbrmerljr 
charged  viva  voce  in  tlie  bouse. 

Sir  H.  Howard,  Suppose  the  earl  tanoccnt, 
and  yet  charged  and  imprisoned  (which  is  the 
worst  of  the  case)  he  afterwards  appears  in- 
nocent and  is  discharged,  receiving  no  more 
hurt  than  other  subjects  have  done ;  namely, 
one  great  man  lately,  (the  duke  of  Buckint*- 
bam  *.)  Mbject.  But  why  should  you  commit 
bim?  Ansm.  For  proof,  whether  the  articles 
be  true  or  not ;-  suppose  men  for  8clf*presenra- 
tion  will  90t  ventore  to  oome,  not  knowing  how 
they  may  trust  themselves,  and  so  yon  liave 
'ao  proof,  be  very  guilty,  and  you  not  able  to 
proceed ;  is  the  inconvenience  greater  for  an 
innocent  person  if  he  pro?e  so,  to  suffer  a  few 
daySy  than  for  you  to  lose  your  reputation  for 
•ver.  If  this  man  be  not  brought  to  his  trial, 
it  may  force  him  to  Ay  to  that  which  he  ooun- 
lelkd,  that  is,  that  we  may  never  have  parlia- 
aieot  more. 

Sir  JoAa  Gaodriek  would  have  the  geptleman 
make  his  own  case.  Moves  that  the  impeach* 
VMot  may  not  go  out  of  the  house,  till  recora* 
nended  to  a  grand  committee. 

Col.  Birch  t  said  tbat  sir  W.  Pennyman,  an 
evidence  against  lord  Strafiford,  was  checked 
for  not  offiBriog  to  eive  his  evidence. 

Afr.  Vaughan,  You  admit  the  Accusation  to 
be  matter  for  a  charge,  if  the  committee  find 
proof;  if  you  intend  to  make  this  a  distinct  case 
1  leave  it  to  you  ;  but  if  thii  be  to  settle  the 
course  of  the  proceedings  of  the  house,  I  am 
against  it;  for  this  is  ordering  a  way  of  pro- 
oeeding  in  the  earPs  case,  wltich  shall  not  be 
a  general  rule.  Though  I  cannot  say  one  of 
the  articles  to  be  true,  yet  I  know  them  to  be 
•  full  charge  if  made  good,  and  you  are  pre- 
scribing a  course  neither  proper  nor  ever  prac- 
tised. A  witness  who  speaks  without  oath  is 
•abject  to  damage ;  not  so  upon  oath,  because 
ibe  law  ooropeU  him:  and  whereas  it  hath 
been  uadp  if  witnesses  attest  before  the  Ilouie 
of  Commons,  wbat  judges  dare  meddle  in  it; 
I  answer  saob  judges  are  meddled  in  the  Civm 
of  sir  John  £Uiot,  &c.  and  the  Ship  Money. 

*  See  an  account  of  this  business,  4  Cobb. 
Park  Hist.  34t. 

.  t  "  CoL  Birch  was  a  man  of  a  peculiar  cha- 
racter. He  bad  been  a  carrier  at  first,  and 
retained  still,  even  to  an  uflectation,  the  clown- 
ifihneas  of  his  education.  He  got  op  in  the 
progress  of  the  war  to  be  a  colonel,  and  to  be 
concerned  iu  the  excise.  Ami  at  the  restora- 
tion he  was  found  to  be  so  useful  iu  managing 
the  excise,  that  he  was  put  in  n  good  post. 
Ue  was  the  roughest  and  boldest  speaker  in 
ibe  boQsey  and  talked  in  the  language  and 
phrases  of  a  carrier;  but  with  a  beauty  and 
elouueoce  that  was  always  acceptable.  Ue 
•poke  always  with  much  life  and  heat;  but 
judgment  was  not  his  talent.''    Bomct. 


Sir  Jolhi  HdUmd,  No  man  impeached  in 
the  Hoose  of  Commons  but  blnsted  for  erer 
after ;  therefore  we  sliould  be  vrary  how  we 
proceed.  If  any  person  will  underage  to  make 
It  good,  as  sir  Henry  Vane  chd  lord  Strafford's 
impeachment,  he  is  for  an  impeachment. 

Mr.  &3fiwoar,  speaking  of  precedeuts>  said, 
tbat  precedenu  in  the  churdr  by  the  fathers 
are  rather  to  facilitate  assent,  than  impose  be- 
lief—- fitter  for  lower  courts  than  a  parliament. 
As  soon  as  their  own  matter  is  accorded,  tree* 
son  is  done  away,  as  in  the  late  precedents. 
One  argument  of  the  earl's  guilt  is,  tbat  be  has 
not  put  himself  upon  bis  trial  all  this  wbile. 
We  are  now  disputing  whether  are  shall  ever 
impeach  any  perM>n.  Of  bis  own  knowledgtt 
many  persons  have  been  meoaoed  in  caae  tbry 
give  evidence.  '  Serpens  qui  serpentem  devorat 
fit  draco.'  Lord  Clarendon  has  reserved  to 
himself  the  monopoly  of  bribes.  He  says  be  baa 
a  moral  assurance  of  the  proofof  allluscharise. 

Sir  R,  Howard,  If  we  proceed  only  by  the 
common  law,  we  may  be  censured  at  ^ome  of 
•the  bars  below ;  we  roust  do  it  to  satisfy  and 
then  not  satisfy  by  doing  it.  Though  conimen 
law  has  its  proper  sphere,  'tis  not  in  tbis  place, 
we  are  in  a  higher  sphere.  If  impeachmeau 
of  thb  nature  be  not  allowed,  we  have  no  way 
left  of  impeaching  a  great  person.  M.  de  la 
Pole  so  chaii^ed,  and  lord  chancellor,  who  then 
governed  all,  and  probably  in  the  fault  then. 

Sir  Henry  North  says,  the  amends  he  can 
make  for  any  impertinency  is  not  to  bold  tliem 
long.  Understands  the  cLorge  upon  common 
fame  only.  Being  ivithout  evidence,  moves 
to  have  the  articles  argued  head  hy  head,  what 
thoy  amount  unto. 

Sir  Ritb,  Atkins.  We  hnve  tilings  nt  the 
third  hand;  persons  nilhout  dours  say  they 
know  it  by  information.  Ur^es  the  sliaine  of 
accusing  an  innocent  person ;  a;id  credulous 
persons  will  retain  some  of  tlic  acru&ations, 
though  false. 

Sir  K^.  Lamther.  In  parliament  1  Car.  com- 
mon ikme  was  a  good  uround  of  proceeding  in 
any  accusation  from  the  House  of  Coniroona. 
Resolved  thmi  upon  the  q'listion  \f\  Dr.  Tnnier'a 
case  against  the  duke  of  Bnckinplinm. 

Sir  Tho,  Strickland,  \jQtd  Strafford  com- 
plained of  nothing  done  before  his  trial,  but  at 
bis  trial,  and  put  it  home  to  the  1  j)rds  as  their 
own  case  in  accumulative  treason.  The  hard* 
ship  be  rejects,  but  the  easy  one  in  proce«din|t 
he  would  have.  Never  knew  a  cbdd  uamed 
before  bom,  and  so  would  nor  bare  the  im- 
peachment. 

Mr.  Waller*    The  door  was  locked  in  tlie 


*  *<  Waller  was  the  delight  of  the  bouse  ;  and 
even  at  80  he  said  the  liveliest  things  of  eny 
among  theju.  Ue  was  only  concerned  to  say 
that  whicli  should  make  him  be  appUuded. 
He  deserves  the  character  of  being  one  of  ilie 
great  refiners  of  our  language  and  poetry  :  He 
was  for  near  00  years  one  of  tlie  best  of  oar 
writers  that  way.*'  Burnet.  See  also  Jobuaon'e 
Life  of  him. 
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flebtteof  lord  StrnflfbitTs  and  the  abp.  of  Can* 
terbury^s  casf.  The  reason,  because  of  the 
treacoess  of  the  men.  The  kmg  might  dbsolve 
ibe  parliameut  before  the  impeachmetit. 

Sir  K.  Temple.  In  several'  impeaohments 
no  witness  but  from  impeachments  without 
doors.  Grand  iuriies  present  upon  their  own 
knowledge,  and  if  the  fact  known  by  «ny, 
boand  to  present.  M.  de  la  Pole  was  im- 
peached, fur  common  fame.  When  toted  im- 
peached, then  time  to  inform  a  committee  for 
accQsations. 

Sir/oAii  Hvliand.  In  lord  Strafford's  case 
hifarmation  wns  to  the  committee  of  grievances 
by  sir  John  Clotworthj — He  moves  for  parti- 
cular chari^e  before  impeached— Torches  afar 
off*  make  a  greater  sb<>w  than  near  at  hand. 
From  lord  Bacon. 

Sir  CA.  Wheeler,  Chai|;es  him  with  coun- 
tenancing the  Non-conformists.  He  charges  the 
deigy  with  dronkenness  iA  the  proclamatiun^for- 
getting  filuttony,  himself  so  guilty  of,  he  made 
many  a  poor  gentleman  believe  at  Paris,  that 
he  came  from  his  Embassy  in  Spain,  full  a(( 
Aioney — he  sent  prince  Rupert  into  Germany- 
engrosses  all  money  and  counsels — corresponds 
with  Cromwell,  and  had  money  from  him — 
oppressed  the  duke  of  York,  till  hii  alliance 
with  his  daughter. 

The  questioq  being  then  put,  that  the  Heads 
of  the  Accusation  be  referred  to  a  Committee 
to  take  the  Proofs,  and  Report ;  it  passed  in 
the  negative  194,  to  188.  The  House  then 
proceeded  on  the  Heads  of  Accusation. 

Nowmber  '7. 

The  House  resumed  the  farther  consideration 
of  the  Heads  of  the  Accusation  delivered  in 
against  the  earl  of  Clarendon. 

Sir  Tho.  Osborne.*  The  kini;  ready  to  change 
hb  religion  ! — no  money  remiuning— nn  per- 
son in  employment,  but  who  can  btty  it — we 
are  upon  our  lost  legs^— no  one  man  ever  had 
more  employments— threatens  any  man  that 
gave  advice— no  vessel  to  swim  without  his 
hand  at  the  rodder — no  money  issued  oat  of 
the  treasury  without  his  approbation.— Sir  Wm. 
Coventry  brought  orders  out  of  the  chancel- 
lor's closet,  when  the  king  was  with  Him — if 
any  other  men  had  the  thoughts,  they  had  not 
the  power — he  has  no  pique  against  him,  but 

*  Sir  Tho.  Osborne  was  a  very  plansible 
speaker,  bot  too  copious,  and  could  not  easily 
make  an  end  of  his  oiscourse.  He  had  been  al<^ 
ways  among  the  high  cavaliers,  and  missing  pte- 
fermentv  be  had  opposed  the  court  much,  and 
was  one  of  lord  Clarendon's  bitterest  enemies." 
Bitmet.*-He  was  afterwards  made  Lord  Trea- 
surer and  earl  of  Danby,  and  at  last  duke  of 
Leeds. 

t  This  expression  (said  by  lord  Clarendon 
lumself  to  have  been  laid  to  his  charge  by  Mr. 
Seymour)  was,  *'  That  400  country  gentlemen 
were  only  fit  to  give  money,  and  did  not  know 
how  an  invasion  was  to  be  resisted.''  Life.  p. 
445. 

VOL.  VI. 


as  be  is  one  of  the  400t  (of  the  House  of  Com- 
ndons)  thought  by  the  Chancellor  useless  and 
inconsiderable. 

The  First  Article  read. 
Sir  Evb.  Howard  heard  from  persons  of  qua- 
lity, That  it  would  be  proved. 

The  Second  Article  was  rend. 
Lord  St.  John.  Persons  of  great  quality  have 
assured  him  to  make  it  good,  and  if  they  per- 
form not,he  will  acquaint  the  house  who  they  are. 

The  Thirr]  Article  read. 
Mr.  Ed.  Seymour.  Sufficient  persons  will 
mnke  it  good,  with  this  addition,  when  he  re- 
ceived the  money,  he  said, '  so  long  as  the  king 
is  king,  and  I  lord  chancellor,  the  patent  will 
stand.' 

The  Fourth  and  Fifth  Articles  re^d. 

Sir  R.  Temple.  Divers  have  undertaken  to 
make  them  good ;  if  they  do  not  I  will  name 
them. 

About  the  receiving  Money  of  Vintners. 

Sir  Rob,  Carr.  That  he  knows  who  will 
prove  it. 

About  his  getting  a  great  Estate  so  sud- 
^  '•...denly. 

Mr.  £d.'*Sqfinour.  I  suppose  you  need  no 
proo^  the  sun  ehUies  at  noon  day. 

Sir  T.  UltletOn.  The  matter  pf  fact  in  the 
Article  is  easy  made  our,  for  his  place  as  chan- 
cellor could  not  be. worth  above  4  or  5,000/. 
per  ano. 

About  introducing  an  Arbitrary  Govern- 
ment in  the  Plantations. 

Sir  T.  Littleton  and  sir  T.  Osborne  alledged, 
that  one  Farmer  and  others  came  from  the 
Barbodoes  to  complain  of  it,  and  lodged  their 
petition  in  this  house,  but  were  imprisoned  that    « 
they  might  not  be  heard. 

About  irostrating  Proposals  for  preserving 
Nevis,  &c. 

Sir  Ch.  Wheeler,    The  war,  fire,  and  plague, 
not  so  great  a  loss  as  Nevis  and  St.  Christo- 
pher's.    NeVIs  worth  20,000/.  ()er  nnn.  to  the 
king,  and  he  receives  not  a  shilhng  of  it. 
About  the  Sale  of  Dunkirk. 

Sir  T.  Osborne  said,  a  great  lonl  told  him 
that  the  earl  had  made  a  bargain  fur  Dunkirk 
three  quarters  of  a  y^ar  before  it  was  known. 

Mr.  Waller.  Paying  for  Dunkirk  \youM 
entitle  it  to  the  crown,  and  us  to  the  beeping 
it.  The  king  might  as  well  sell  the  Isle  c? 
Wipht. 

Mr.  H.  Coventry.  It  is  as  much  treason  to 
part  with  Dunkirk,  asdisbaod  the  guards;  both 
oeing  mentioned  in  the  preamble  of  the  act  for 
supplying  the  king. 

Sir  K.  Howard,  thinks  it  was  treason  to  sell 
the  guards,  if  any  enemy  was  in  being.  It  is 
the  way  to  confirm  somebody,  else  in  the  sale 
of  Tangier  too.  A  great  man  has  said,  if  it 
could  not  be  kept,  it  might  be  sold.  He  hai 
heard  the  king  of  France  should  say,  he  hoped 
bis  next.purchnfe  should  be  London. 

Mr.  Prynne  never  heard  that  tlie  selline  a 
place  with  the  king's  consent,  and  the  king  bad 
the  money,  was  treason;  but  delivering  n  fort 
before  reduced  to  extremity,  is  treason. 

Z 
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Mr.  Vaughan*  Daokirk  wai  an  acouisiuoo 
by  arms,  aud  therefore  not  alienable :  Tangier, 
a  portion  with  hia  wife,  and  fberefore  he  might 
dispose  of  it.  Dunkiik  as  much  the  king's  domi- 
nion as  Scotland  or  Ireland|  aud  to  sell  it  is 
treason  by  the  law. 

Sir  Edm,  HarUy*.  The  king,  apprehend- 
ing tliat  the  Spanish  ambassador  mi)(ht  impor- 
Hine  him  for  it,  bid  him  prepare  an  act  for 
annexing  it  to  the  crown  of  England.  The 
Ac\  of  1,500,000/.  does,  he  conceives,  declare 
ic  to  be  part  of  the  king's  dominions.  lie  left 
"there,  in  ready  money,  as  appears,  9,640/.  ac- 
cording to  the  settleoient  of  600/.  a  neek.  A 
place  of  ettraordioary  relief  to  us. 

Mr.  Swynfin^  in  the  charge  of  corresponding 
with  Cromwell,  alledges  the  act  of  indemnity. 

Mr.  Vaughan.  The  chancellor  might,  in  his 
defence,  plead  that  or  any  other  pardon,  from 
the  king.      ' 

Sir  A.  Howard  would  have  him  plead  to  it, 
that  they  may  know  the  king's  enemies  from 
bis  friends. 

M^.  Dodtwell  let  slip  a  word,  viz. '  violent 
stream  against  tlie  chancellor;'  called  to  the 
bar  by  many ;  at  last  pat  to  espfain  bimietf :  he 
professed  no  reflective  intention,  and  humbly 
craved  the  pardon  of  tbe  house. 

Mr.  Hampden f  spoke  to  that  part  of  the  act 
of  indemnity,  wherein  the  person  grieved  should 
have  hi««  treble  damages  in  any  court. 

Sir  JoAa  Demkaml»  Tlie  lord  chancellor  could 
not  be  ont-lawed ;  but  he  is  not  clear  in  equity. 
—This  Article  was  accordingly  left  out. 

Mr.  jytouMi  will  make  good,  when  it  is  con- 
venient, the    article    of  council-table- orders, 
'  against  law. 

Sir  Edw.  Matt  en  asserts  the  article  of  Quo 
Warrant  OS  for  the  corporation  of  Canterbury. 

The  16th  Article  was  then  rend. 

Sir  H.  Howard.  No  man  can  deny  that 
corresponding  with  the  kinv*s  enemies  is  trea- 
son, if  it  be  not,  treason  bar  neither  name 
nor  definition. 

Sir  T.  lAttUton.  Deluding  his  majesty  in  all 
foreign  treaties  relating  to  the  late  war. 
Setting  out  no  nary,  in  expectation  of  ppace, 
and  has  undertaking  that  the  French  would  not 
engoge  against  us,  this  last  summer,  when  we 
expected  a  peace  in  April,  ajid  had  it  not  till 
August. 

Mr.  Waller,    lie  might  hold  correspondence 
*        I     ■       ■■■■■  I  .       I.  ■  I . . 

*  He  WHS  g<yvemor  ot'  Dunkirk  wlien  that 
town  URS  sold,  he  strenuously  opposed  the' 
sale  of  Dunkirk,  and  by  his  interest  in  tlie 
house  of  commons  procured  a  bill  to  be  brought 
in,  at  tbe  Restoration,  for  annexing  it  insepa- 
rably to  the  crown.  But  it  was  laid  a%ide  after 
beoig  once  read. 

t  Eldest  Bon  of  th^  famous  patriot.  lie  Imd 
before  been  chosen  one  of  the  iite  Knights  of 
the  shire  for  Bucks,  by  the  ^Voiector  in  his 
parliameut'  1656,  who  ulso  about  the  same  time 
created  htm  a  lord,  or  a  member  of  bis  upper 
Jtouse.    Ath.  Oxoa.  i^>l.  3. 

X  The  celebrated  author  of  Cooper's  Uill. 


with  the  kiog't  eatmlesy  sod  not  betray  faim 
to  his  enemies.* 

Lord  Vaughan  desires  that  betraying  his 
secret  counsels  may  be  pot  into  tlie  Article ; 
it  will  be  made  oat  by  a  person  of  honour, 
that  he  woudd  have  discovered  his  secrel  coun- 
sels to  his  enemies.    He  spoke  thrice  to  this. 

Sir  JoAii  HoUand  moves  that  it  may  be  de- 
clared by  the  members  who  gave  the  induce- 
ment for  this  head,  whether  they  received  in- 
formation from  a  foreigner  or  not. 

Mr.  Henry  Coventry,  Possibly  a  foreign 
ambassador,  and  no  oatb  can  be  given  him. 

Mr.  Vaugkiin.  Achilles  was  said  to  be  shot- 
free,  and  some  would  have  the  kin^  to  be  trea- 
son-free. Positively  says,  it  must  be  from  a 
foreigner,  or  no  way. 

Lord  l^aughan.  Tied  uoon  his  honour  not  to 
discover  the  persons.  At  last,  after  some  time, 
brings  this  answer  in  writing  to  the  table,'  That 
lord  Clarendon  hath  deluded  his  majesty  and 
the  nation  in.  foreign  treaties  and  negociations 
relating  to  the  late  war,  and  discovered  his  ma- 
jesty's secret  coonsek  to  his  enemies.' 

The  question  being  propounded,  That  it  may 
be  declared,  by  the  members  that  gave  tbe  in- 
ducement for  this  Head,  whether  they  received 
information  from  a  Foreigner,  or  not ;  and  the 
question  being  put,  that  the  question  be  put, 
it  passed  in  the  negative.  It  was  then  resolved 
That  these  words ;  '  and  discovered  and  be- 
trayed bis  secret  counsels  to  his  enemies,'  be 
added  to  that  Head. 

The  16th  Article  being  then  read,  as  amend- 
ed, and  the  question  being  put,  llmt  the  earl 
of  Clarendon,  upon  this  Head,  be  impeaclied 
of  Treason,  it  passed  in  the  affirmative  161  to 

89. 

About  Sealinc  Dr.  Crowtber's  Patent. 

Mr.  Street,  The  king  gives  the  living  to 
Crowther,  in  tbe  grant  is  a  mistake  of  a  county, 
Crowther  finds  the  mistake,  and  petitions  tin 
king  to  amend  it ;  the  king  calls  for  the  chan- 
cellor and  seal,  and  in  the  king's  presence  it 
was  amended  and  sealed. 

Sir  Tkomoi  Littleton.  The  crime  seems  as 
great  as  a  Chancellor  could  commit ;  the  king 
was  to  present  by  such  a  day,  or  not  at  all ; 
the  Error  was  found  after  the  day,  so  that  the 
king  (by  act  of  parliament)  had  lost  his  ri^ht. 
The  Chancellor  did  alter  the  patent,  and  tbe 
record  was  fetched  away  by  one  of  the  Chan- 
cellor's servants,  and  brought  back,  rased  and 
altered,  which'  might  be  done  (and  in  other 
cases  is  done)  where  a  word  only  hath  been 
mistaken;  but  that  is  in  case  of  something  per- 
fectly in  the  king's  power,  and  to  save  new  seal- 


*  ^<  This  was  no  sooner  said  than  a  young 
confident  man,  the  lord  Vaughan,  son  to  the 
earl  of  Carbeiy,  a  person  of  as  ill  a  face  as 
fame,  his  looks  and  nis  manner  both  extreme 
bad,  u^iked  for  the  paper  that  had  be^n  pre- 
sented from  tbe  conmiittee,  and  with  his  own 
hand  entered  these  words,  *  That  being  a  privy 
counsellor,  he  had  betrayed  the  king  s  secrets- 
to  tho  encmv.**    Lord  Clarendon's  Ijfe. 
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th«y  are.  In  the  earl  of  Strafford's  case  (the 
worst  of  precedents)  the  House  proceeded  not, 
till  one  spake  in  the  House  upon  bis  own  know- 
ledge, and  another  engaged  hii  reputation  to 
make  it  good. 

Sir  JR^.  Atkins,  Those  who  have  given  yon 
inducements  to  proceed,  do  it  at  third  hand^ 
and  though  they  mat  know  the  credit  and  im* 
partiality  of  those  that  told  them,  yet  you  do 
not. 

Sir  Tho,  UttUion,  A  question  should  be  put; 
Whether  this  House  hath  sufficient  inducement 
to  impeach  ?    Afterwards  consider  what  the 
title  shall  be,  then  appoint  a  committee  tci  ^ 
frame  articles. 

Which  question  being  put,  was  carried  in  the 
affirmative.    Then  acQoitmed. 

November  9. 


iog;  hot  here  Cfuld  be  ito  aetr  sealing,  the 

lime  being  elapsed  :  It  ^as  to  throw  another 
man  out  of  bis  freehold,  and  is  a  great  crime. 

'    About  drawing  Mens  Lands  into  Question. 
Mr.  Thomoi.    f  shall  be  able  to  make  it  out. 

About  Quo  Warrantos  to  Corporations. 
Sir  TAomas  Littleton,    This  is  so  public  a 

thing,  that  it  need  not  be  proved. 
About  the  Settlement  of  Ireland. 
Sir  A.  Howard,    I  doubt  not  but  it  will  be 
made  out. 

About  Foreign  Treaties. 

Sir  Thomas  LUtUton.    This  will  appear  by 
tlie  Treaties  themselves,  putting  us  in  hopes  of 
pence,  and  so  hindering  uie  Fleet's  setting  out. 
Abftut  Miscarriage  of  the  War. 

Mr.  Thomas,  I  want  not  persons  to  bring 
to  make  it  good. 

Sir  Thomas  Littleton.  Sir  Edward  Sprag 
desires  money  to  eive  an  intelligencer,  and  has 
it ;  Sprag  brings  the  intelligencer  to  the  king, 
the  king  commands  him  to  meet  him  at  the 
Chancellor's,  there  he  met  the  king,  and  then 
order  Was  given  to  divide  the  Fleet. 

Mr.  MarveU  cbaigeth  Mr.  Seymour  with 
saying  in  bis  Accusation,  That  the  king  was 
insufficient  for  government,  which  is  now 
omitted  in  the  Charge^  and  desires  he  may  de- 
clare where  he  had  it. 

Mr.  Seifmour,  The  party  that  told  -me  at 
first  differed  something  afterwards,  therefore  I 
raiber  withdraw  it  thah  to  trouble  you  with  un- 
certainties ;  but  a  gentleman  in  the  House  can 
give  you  further  satisfaction  in  it. 

Sir  John  Denham,  A  peer  of  the  land  heard 
the  earl  of  Clarendon  say  in  a  coach.  That  the 
king  was  an  unactive  person  and  indisposed  for 
government :  This  will  be  made  good. 

Upon  debate  it  appearing  probable  that  these 
Woras  were  spoken   before  the  Act  of  Ob- 
livion, it  passed  over. 
About  the  Customs* 

Sir  JR.  Temple,  I  have  been  informed  that 
be  had  a  share  for  underletting  the  customs, 
and  4O,000i,  bribe  for  getting  pretended  debts 
from  the  king. 

Sir  Tho,' Osborne,  The  earl  of  Clarendon 
said,  bid  who  would  for  the  customs,  none 
should  have  them  but  the  old  farmers. 

Mr.  Prynae.  Having  gone  over  the  Articles, 
we  should  know  where  and  when  the  words 
were  spoken. 

Mr.  Sejfmour,  That  will  be  a  way  to  suppress 
the  evidence.  I  hope  you  will  impeach  him 
at  the  Lords  bar,  and  i|)  due  time  produce  your 
witnesses. 

Mr.  ^rynne.  You  roust  resolve  to  impeach' 
him  of  treason,  or  misdemeanor,  and  name  it 
accordingly. 

Sir  Ed,  Walpok,  You  ought  first  to  give  a 
Title  to  your  Impeachment;  for  if  it  be  for 
treason,  you  will  move  for  commitment ;  if  it 
be  fbr  impeachment  in  general,  not. 

Mr.  Coleman,  What  is  laid  before  you  is 
only'  by  bear-say,  but  no  assurance  that  it  will 
be  made  good ;  only  that  if  they  who  reported 
it  do  not  make  it  good,  you  shall  know  who 


The  first  Article  read. 
.  Sir  John  Goodriek,  Treason  ought  to  termi- 
nate in  an  overt  act,  which  designing  is  not, 
therefore  pray  read  the  statutes,  l^hereopon 
sundry  statutes  were  read:  viz.  25  Ed.  3, 
I  Hen.  4,  c.  10, 1  £d.  6,  C  12,  1  Q.  Ma. 
IS  Car.  1^,  14  Car.  2,  c.  29. 

Mr.  Steward  declared  it  to  be  transcendent 
misdemeanor,  but  no  treason. 

Mr.  Vaughan.  Two  questions  will  be  con- 

X'dered,  one,  Whether  what  is  charged  in  the 
rticle  was  treason  in  common-law  before 
35  £d.  3.  That  so  we  may  understand  the 
nature  of  treason  :  the  other,  Whether  by  any 
subsequent  act  it  is  made  otherwise. 

Mr.  Waller,  The  advice  given  to  thfr  king 
I  look  upon  to  be  this  :  to  establish  a  new  go- 
vernment ;  to  be  governed  by  Janizaries  in- 
stead of  a  parliament :  to  have  a  Divan  and  a 
great  minister  of  sQite,  instead  of  Viadei^Bassau, 
a  worse  plot  than  that  of  the  5th  of  November : 
there,  if  the  Lords  and  Commons  had  been 
destroyed,  there  would  have  been  succession, 
but  here  both  had  been  destroyed  for  ever. 
Then,  in  order  to  the  debate,  consider  how  the 
law  looks  on  it ;  for  though  we  may  accuse  on 
less  evidence  than  she  nay  jtidge,  yet  me 
must  be  cautious  in  naming  the  crime  :  what 
therefore  duth  the  law  call  this  before  25 
£d.  3.  ?  Then  look  whether  the  power  of  con- 
structive treason  be  taken  away  since. 

Sir  F,  Goodriek.  The  matter  concerns  life, 
therefore  we  should  be  wary  in  tlie  exercise  of 
legislative  povier ;  you  are  not  tied  to  rules, 
but  you  are  now  a  step  towards  judicature : 
the  common-law  is  Jus  non  Scrnitum,  and 
thoagh  every  treason  includes  felony,  yet 
not  every  felony  treason,  25  £d.  3.  There  is 
a  declaratory  power,  whether  a  thing  *be 
treason,  or  other  felony,  not  whether  it  be 
treason,  and  could  not  be  declared  treason 
if  not  felony  before.  In  cases  capital  at 
common- law,  they  might  declare  it  treason, 
hut  in  cases  not  capital  at  common-law  they' 
never  exercised  their  declaratory  power. — 
Aroongother  things  that  statute  declares  hAse 
coined  money  to  be  treason,  which  is  but 
felony  at  eommon-law ;  afterward  money  being 


.«. 
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Now  ace  lb*  mUar«  of  tt|it  cr jiM  :  if  •  man 
counsel  hia  prince,  and  prmctise  it  such  a  way 
as  fthall  rei»d«r  him  pri«ioe  of  oonaciaooCy  wfaa 
liatb  broktD  bis  oath,  and  all  this  to  his  injor^fi 
so  Oiat  be  tiatb  no  asseot  to  it.  Compare  tlua 
with  aoy  treason  of  2^  £d.  9.  Consider  it: 
Htve  is  a  person  who  gym  I  be  king  advice, 
which  ttt  onoe  mou  make  his  people  see  be  hatb 
broken  all  his  faith  to  his  kingdom  (and  is  noc 
the  counsel  of  eoreruing  by  an  army  such  f) 
all  the  laws  broken,  to  keep  which  tii*  king 
bus  sworn,  and  this  the  king  put  upon,  though 
not  inclined  to :  I  assert  not  thts  upon  Ine 
earl  of  Clarendon,  but  upon  the  articW.  Who 
doth  this  counsels  the  highest  treason  against 
the  common-law,  t  ecause  others  are  so  ;  but  If 
a  man  will  pretend  to  give  counsel,  wherein 
many  shall  have  no  btneBt  by  ttie  law,  b^ 
breaks  all  parts,  and  therefore  I  think  this- 
couniel  was  treason  ajt  common-law. 

Mr.  C^^enoa.  The  question  is,  Whether  }% 
l«  in  your  power  to  declare  this  anide  trfasoii 
by  25  £d.  3.  If  he  advised  an  army  figainsi 
the  king's  consent,  it  is  agsiust  the  statute ;  bu( 
I  suppo!>e  that  the  expression,  in  the  article  was 
advice  to  the  king  in  aid  of  bis  government. 
Your  enacting  power  is  a  kind  of  omnipoteu<^ 
but  in  a  declaratory  power  you  can  declare  no 
more  thau  is  committed  to  vou,  aiid  with  safiet j 
to  tlu:  subject  you  cannot  declara  this  treaion  : 
Then  what  must  be  our  rule  in  declaring  I  daro 
not  say :  for  scarce  any  man  can  tell  what  wa^ 
treason  before  95  £d  9,  was  made  to  brii^g 
things  to  a  certainty,  and  what  was  uncertain  to 
them  who  made  that  law  cannot  be  certain  to 
us  now.  As  the  judges  can  declare  no  othee 
treason,  so  in  your  decJaratury  power,  neither 
can  you-  declare  treason  ooless  there  be  resem- 
blance to  some  other  like  case:  The  advice  said 
in  the  article  to  be  given  (be  king,  cannot  be 
within  that  statute,  unless  the  counsellor  must 
run  the  hazard  of  his  advice. 

Mr.  Vaugkan,  The  greatest  declarations  of 
treasons  which  ever  were,  equal  not  those  9$ 
Rich.  9,  in  Nottingham  castle :  the  Judges  are 
called  to  deliver  their  Opinions  upon  their  fiuth» 
and  they  declare  th<  acts  ta  be  treason,  be» 
cause  felony  bejlbre,  and  though  some  of  them 
were  hang^  for  it,  yet  the  parliament  declared 
the  same  thing. 

Seij.  Mitynard,  Was  what  is  mentiooedi 
treason  b^  tne  common  law,  though  so  said  by 
the  Lords  ?  and  what  was  so  declared  waa  re- 
pealed, H.  4. 

Sir  The.  Liitleion.  Pray  readve  whether  it 
was  treason  by  common  law;  end  if  so,  when 
made  so.  Some  think  not,  because  they  find 
not  the  parliament  declaring  them  treasons^  at 
l>eiog  so  at  common  law,  and  that  that,  statute 
was  made  to  bound  them,  but  that  was  only  te 
bound  inferior  courts,  not  themselvei ;  for  th« 
parliament  makes  not  a  new  erime^  and  then 
condemns  it,  but  the  crime  was  before,  and  tho 
parliament  declares  it. 

Sir  Ed.  Thurioe,  Hath  tl«  parliament  de- 
claratory power  now  ?  Yes^  but  it  nuat  be  by 


imported,  which  was  not  acoording  to  the  | 
st:tmp,  there  wa^  no  punidiment  for  it,  butasa 
ini^lemeanor :  tberelore  4  Hen.  7.  Provision 
is  made  against  that  pruciice,  and  it  is  made 
treason ;  but  if  the  parliament's  declaratory- 
power  could  have  made  it  treusou,  what  needed 
a  statute  on  purpose  ?  So  that  I  cannot  think 
the  article  belbre  you  is  treason,  it  not  cooung 
within  the  words  of  the  statute. 

Mr.  Vau^han,  I  shall  speak  to  tlie  first 
question,  whcTber  this  article  was  treason  at 
common*law ;  and  first  remove  what  some 
have  asserted,  namely,  that  nothing  b  treason, 
but  what  was  felony  belbre  25  £&.  3,  where 
petty  treason  is  spoken  of,  the  wife  killiiig  ilie 
husband,  &c.  TUese  words  follow,  if  hereafter 
it  come  into  ouestion  whether  there  be  another 
treason  ?  It  snail  not  be  resolved  by  the  judges, 
till  the  parliament  detcnuine  it ;  for  in  petty 
treason,  if  it  be  treason,  it  most  be  felony, 
because  there  is  killing. — ^Then  comes  more, 
whether  raising,  &c.  and  it  follows  whetlter  it 
be  felony  or  trespass :  and  the  thing  itself  is 
more  Urange.  None  ever  doubted,  but  that 
all  treasons  of  25  Ed.  3,  was  treason  before, 
and  was  so  resolved  19  queen  Eliz.  That  by 
tliat  act  the  king  declares  what  should  be 
treason  :  namely,  if  any  man  vitiates  the 
kins's  eldest  daughter,  &c.  But  by  this  doc- 
trine if  it  were  not  treason,  what  was  it  t 
Only  aiiuitery  or  lomication,  when  it  is  the 
eldest  dauichter,  not  the  youn»est. — It  haih 
been  in  all  ages  a  reputation  to  persons 
who  have  been  counsellors  to  princes  accord- 
ing t?  emergencies  to  give  counsel  to  extri- 
cate them  our  of  danger,  and  therefore  hard 
to  tax  a  minister  of  state  in  a  case  which 
be  acquaints  his  master  with  ;  for  there  can  be 
np  treason  but  against  the  king  bimself.-^I  will 
shew  you  what  1  meao,  it  is  true  this  is  a 
treas«iu  which  cannot  arise  from  misprision, 
because  it  was  9poke  to  the  kinf^  himself;  but 
as  a  minister  of  state  he  has  liberty  to  give 
counsel  ftr  tlie  kingV  safety.  If  a  person  be 
able  to  inform  his  master  what  alliances  are 
good  for  himi  it  is  his  duty  ;  so  what  trades 
are  profitable,  what  not,  Sec.  So  where  men  or 
money  are  wanting,  to  advise  how  to  extricate 
U  commendable ;  but  when  it  comes  Co  this, 
thiit  he  breaks  ia  upon  the  laws,  invading  the 
contract  between  the  king  and  his  subjects,  it 
wili  be  as  if  a  man  adviseih,  that  if  the  king 
%vants  money,  he  may  set  up  high-way  men  to 
take  it,  and  bring  it  to  hiin,  and  so  the  bkil- 
liiliest  for  breaking  the  law  shall  be  esteemed 
the,  b(*st  counsellor ;  thereO^re  whoever  thinks 
to  serve  his  prince  by  breakiot;  the  la««,  be  is 
so  f.ii  from  a  wise  man,  tnat  he  is  the  highest 
crtniinal,  &c.  Then  for  the  nature  of  the  thing, 
the  trea<w)nfc  declared  25  Ed.  3,  were  declared 
by  the  kiii£r*»  commission,  and  the  treasons 
^tn  or  that  nature  which  concerned  counsel, 
Itc.  they  were  nf)t  like  to  be  declared.  And 
there  IS  a  pa^siige  m  Gl^nvil,  called  *  Sedactio 
Domini  Regis,'  that  is,  deceiving  the  king  to 
what  is  pernicious  to  hm>,  and  his  people.-* 
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kifl^  $nd  pAriiBiikenty  lo  it  was  in  the  cose  of 
i|w  OenoA  Ainbaaador.*  Tlie  Judgea  wotild 
not  condode  the  articles  treaton^  nor  wooid  the 
Lords  oione;  and  if  jou  come  to  an  equail  d(»« 
durative  power  with  them,  you  must  examine 
witnesMB,  or  go  bj  a  bill. 

Serj.  CarUtoiu  The  question  is.  Whether  it 
be  treasod  b^  the  practice  of  England ;  the 
cotamoo  law  is  the  custom  of  England,  atid  the 
uiage  is  gn junded  on  precedents.  I  know  not 
HHe  precedeot  where  words  or  intentioui  were 
treason  at  eomnaon  law,  fot  they  are  not  treaion 
where  no  act  follows. 

Sir  A.  Temple.  The  article  is  treasosi  by 
common  hiw,  and  judges  have  recourse  to  Glan- 
?iJ,  &a  who  say,  that  giving  advice  to  over- 
throw the  realm  is  treason  by  common  law. 

Serj.  Muymard,     The  question  is,  Whether 
besiiftU  he  impeached  of  treason  upon  this  ar- 
ticle? If  you  go  to  treason  at  common  law  be- 
fore 25  Ed.  3,  you  fly  oat  of  *ight,  for  the  word 
Scdnctio  was  soon  after  called  Seditio,  seducing, 
but  oot  said  to  nbat ;   nor  were  those  authors 
ever  refioted  of  authority  :  It  b  tme  they  are 
fometimes  quoted  for  ornament,  but  jQot  argu- 
ment, and.oot  one  case  in  one  hundred  of  Glan* 
wil  'i§  Jaw  ;   but  when  a  case  comes  that  is  the 
>heet-anclior  of  life,  and  estate,  you  should  be 
wary ;  for  by  wit  and  oratory  that  may  be  made 
treason  which  is  not ;  and  this  which  is  a  great 
crime  ought  not,because  great,  to  be  made  trea* 
soa.<i— 06;ecl.    But  it  will  be  said,  levying  war 
against  the  law,  is  agoiost  the  king,  and  here 
was  an  intent  to  alter  tlie  law.— -ijiua;.    True ; 
yet  a  deaign  to  le?y  war  is  not  treason  within 
the  statute,  here  is.nothing  of  act,  but  words  to 
that  end  :  If  a  counsellor  gives  bad  advice,  it 
makes  it  not  treason,  but  by  a  bill  it  may  be 
made  wb«t  you  please.     By  that  sutute  of  95 
£d.  3,  are  more  treasons  than  are  mentioned ; 
Car  it  snith  if  any  case  happen,  the  judges  shall 
stay  till  the  kin^  and  parliament  hath  &clared, 
so  that  there  is  a  power,  but  the  ftiodta  is  the 
question,  whether  by  impeachment  or  bill ;  you 
may  the  latter,  not  the  former.    It  was  done  in 
Strallbrd'a  Case;t  but  you  have  repealed  it, 
and   havtt  said  *  None  of  which  pretended 
'  crimes  are  treason;'  and  what  was  pretended 
Sf^ainst  him  ?  That  he  had  traitorously  endea^ 
voured  (which  is  worse  than  designed)  to  alter 
the  gjoveroraent,  &c.    Now  where  is  the  difier- 
euce?  Here  is  advice  to  raise  an  army,  there  to 
use  an  army  raised,  and  these  jou  Imve  called 
pretended  crimes,  and  no  treason,  which  is  not 
comprebetided  by  a  law ;    but  to  impeach  as  a 
traitor,  and  yet  the  thing  no  treason,  is  strange. 

*  See  this  Case  3  Co.  Inst.  p.  a  llot.  Pari.  3 
Eic.  S,  No.  18.  Placit.- coram  Rege  Hil.  3  Ric. 
S,  Rot.  8.  IS.  Co.  Rep.  16.  Holin.  Chron.  vol. 
St  p.  4^9.  Killing  the  Bang's  Ambassador  had 
fbraierly  *t  the  common  law  been  adjudged 
Trrasoti,  49  £.  3.  Assis.  pi.  49.  and  may  still  be 
so  by  Pafliament,  for  the  statute  of  95  £.  3,  is 
a  restraint  only  upon  the  Judges,  but  not  upon 
tks  Parliaments 

t  S«e  ToL  3,  p.  1381.  ^ 


In  this  house,  other  than  by  bill,  you  have  nn 
power;  you  carry  your  impeachment  to  the 
Lurds^and  they  may  give  jUllgment  without  com- 
ing back  to  you  ;  declaring  bv  bill  is  ^y  way  of 
judgment,  but  as  an  impeecfameht,  is  only  au 
accusation:  so  that  whatsoever  the  consequence 
is,  the  Lords  judge  it,and  it  never  comes  back  to 
you;  and  if  you  go' by  bill  you  make  it  treason 
ear  soil /octo. 

Mr.  Vttugkan,    Concerning  what  you  have 
declared  about  Strafiord's,  that  this  case  is,  if 
not  Jess,  equal  to  it,  and  ]|Fon  have  declared  that 
not  one  charee  against  him  is  treason,  is  true 
thus  far ;   when  that  act  was  made  I  repaired 
to  it,  because  there  were  some  things  which 
should  not  have  passed  so,  if  there  had  not  been 
something  to  secure  such  charges  as  Uiese ;  for 
there  is  no  expressioa  of  any  particular  charge, 
hut  that  the  charge  against  the  earl  of  Stra6Furd 
was  not,  in  the  particular,  treason ;  and  in  the 
close  of  the  Bill,  it  is  said,  that  the  whole  pro- 
ceeding shall  be  taken  away :  and  if  so,  no  man 
should  speak  against  the  partioalars,  but  look 
OB  itras  repealed.— Then,  this  is  said  to  be  levy- 
ing wfir,  and  it  is  trae,  it  must  be  actual,  and 
so  not  within  the  charge.      And  the  charge 
against  Spencer  was  for  coonielling  the  king, 
&c.  and  is  called  levying  war -against  the  kin^ 
dom,  and  the  judgibent  against  him  was  but 
banishment ;   because  the  sentence  was  miti- 
gated at  the  instance  of  the  kinfi.— And  for 
counsel,  though  counsel  is  given  but  in  words^ 
yet  words  are  trtore  than  counsel,  and  are  an 
action,  otherwise  a  counsellor  is  sworn  to  no- 
thing.— But  it  may  be  thought  I  have  not  dealt 
ingenuously  with  the  house,  than  which  I  ab- 
hor nothing  more ;    when  the  case  of  Straf* 
ford  was  before  the  Lords,  I  was  of  opinion  the 
Parliament  had  no  declarative  power  left,  be- 
cause 1  Heq.  4,  there  was  an  aoolishing  of  all 
declared  treason,  and  that  no  treason  for  the 
future  should  be  so,  and  then  the  treason  about 
the  Genoa  ambassador  was  gone,  and  all  de» 
clared  treasons  were  gone,  1  Hen.  4,  and  no 
statute  hath  recovered  them ;  and  if  all  actual 
treasons  were  taken  away,  1  Hen.  4,  or  if  not 
then,  1  Ed.  6,  then  what  doth  the  first  of  queen 
Mary  do,  unless  it  take  away  all  dedanitory 
treason  f 

Upon  the  whole,  the  question  was.  Whether 
to  accuse  of  treason  upon  the  first  Article  f 
Yeas,  103.    Noes,  173. 

November  IL 

The  Second  Article  was  read. 

Mr.  Pryaa.  Let  the  Act  made  by  you, 
about  defending  the  king,  be  read,  because  it 
limits  prosecution  to  a  time,  to  see  if  this  be 
within  lime. 

Mr.  Vkughan.  In  things  wherein  there  it 
a  public  defaming  the  king,  it  becomes  no  maa 
here  to  defend  the  person  aocuied ;  -  if  the 
charge  be  not  proved,  let  the  Pfrty  himself 
plena  it ;  ^roo  had  that  which  induoed  you  to 
Impeach  him,  and  have  declared  not  to  im- 
peach of  treason  upon  the  first  Article:  aiMi 
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if  any  man  will  add  to  tlie  rest  ol'the  Articles 
lie  majy  but  you  oaght  to  accuse. 

Mr.  Solicitor  Fiich,  None  accuietb  but 
for  justice  sake,  and  should  be  glad  if  the  parry 
accused  prove  himself  innocent.  There  is  a 
duty  to  the  king,  and  to  truth,  and  it  is  not 
fit  that  an  article  of  this  kind,  brought  into 
the  House,  should  be  laid  by,  upon  pretence 
that  the  time  is  elapsed ;  fur  the  crime  is  more 
than  what  is  mentioned  in  tiic  act  made  by 
you;  it  is  an  offence  at  common  law,  and  if  it 
be  prosecuted  by  fine  and  imprisonment,  no 
time  is  limited. 

The  Third  and  Fourth  Articles  rend  and  voted. 

Mr.  Vaugham.  Your  reading  every  Article 
is  needless,  unless  it  be  to  see  whether  any 
one  may  be  charged  as  treason,  for  if  one  may 
be  objected  against,  so  may  all,  as  to  misde- 
meanors. 

Fifth  Article  read. 

Sir  John  Shaw.  The  Old  Farmers  had  not 
the  customs  till  others  said  they  would  give  no 
more,  and  they  had  no  reason  to  thank  the 
Chancellor,  because  they  gave  more  than 
others :  and  I  declare  upon  my  life  I  know  no 
reward  given  him. 

Sir  Thomas  littUton,  It  appears  by  the 
Farmers  confession  that  they  had  it  50,000/. 
under,  besides  time  of  payment,  which  was 
30,000/.  more. 

Mr.  Seymour,  You  are  lit  liberty  to  receive 
objections  to  the  Articles,  but  though  others 
bade  more,  they  were  lold  they  should  not 
have  it,  and  had  about  1,000/.  each  given  them 
to  bid  no  more. 

Sixth,  Seventh,    Eighth   and  Ninth  Articles 

read  and  voted. 

The  Tenth. 
Mr.  Vaughtin.  This  is  an  Article  of  an  high 
nature,  Dunkirk  was  then  as  much  a  part  of 
his  majesty's  dominieus  as  Ireland,  and  if  the 
flole  of  it  oe  nothing,  I  know  not  what  you 
would  think  of  it  if  England  should  be  sold ; 
you  lately  debated  whether  on  the  first  Ar- 
ticle he  should  be  accused  of  treason,  and 
found  by  the  statute  of  ^5  £dw.  3  he  could 
not,  though  it  was  absolute  treason  at  common 
law ;  and  it  is  reported  abroad  that  I  said  that* 
the  right  of  the  parliament  in  declaring  treason 
is  taken  away,  which  I  did  not,  for  there  are 
treasons  not  mentioned  in  that  statute.  There- 
fore it  provided  that  the  judges  should  not 
upon  any  one  treason  proceed  to  judge,  until 
declared  before  the  king,  and  parliament,  and 
wliat  is  signified  by  it  ?  If  we  think  before  the 
King  JiOrds  and  Commons,that  is  impossible ;  for 
how  can  the  Commons  possibly  declare  before 
the  King  and  Lords  ?  nor  was  that  the  case,but 
this,  tbat  there  is  the  ultimate  power  of  determin- 
ing what  the  law  is  in  a  doubtful  case.  In  writs 
of  enor  let  them  pass,  from  court  to  court,  at 
last  they  come  to  the  Lords,  24  £dw.  3.  If  the 
judges  cannot  resolve  what  the  law  is,  it  is  to 
be  brought  Uutheo  that  is,  where  it  is  question- 


able, but  that  is  not  in  the  House  of  Commons, 
any  more  than  in  a  writ  of  error :  how  then  ig 
the  case  here  ?  If  a  question  be  whether  a 
thing  is  treason  or  not,  it  shall  be  resolved, 
where  the  law  useth  to  resolve,  that  is,  before 
the  king  in  parliament,  that  is  in  the  Lords' 
House.  Had  the  words  of  the  act  been  these, 
There  shall  he  no  proceeding  until  resolved  by 
the  king  in  the  Lords  House,  and  suppose 
that  -clause  taken  away,  that  treason  shall  not 
be  resolved  ;  but  suppose  it  shall  be  declared 
otherwise,  doth  it  follow  it  is  taken  away  ?  No. 
If  you  charge  treason  which  is  not  within  the 
statute,  it  is  another  thing;  but  I  said  not^ 
there  is  no  treason  at  common  law. 

Mr.  Solicitor  Finch,  There  was, a  great 
mischief  in  the  declaring  treason  by  parlia- 
ments; for  Mortimer*  was  made  a  traitor  for 
iocroaching  upon  royal  power,  which  every 
man,  who  iucroacheth  opon  any  power,  doth. 
Hence  the  Commons  petitioned  the  king  to  ex* 
plain  what  incroaching  upon  royal  power  was, 
and  when  iio  Answer  could  be  gotten  to  it, 
95  Edw.  3  they  petitioned  it  might  be  declared 
certainly,  and  so  treasoiu  were  enumerated  ; 
and  if  the  Judges  be  in  doubt,  it  is  provided 
that  the  King  and  parliament  shall  first  declare 
it. — Declaration  in  parliamentj^is  a  declaration 
before  the  King,  Lords  and  Commons.  Would 
our  ancestors  leave  what  is  to  be  resolved 
treason  to  the  Lords,  and  themselves  have  no 
share  in  it  ?  And  Talbot's  being  dedared 
treason  by  the  Lords,  it  is  said  to  be  no  trea- 
son by  judee  Coke  (3  lust.  £2.)  because  the 
Commons  had  no  haqd  in  it ;  there  is  no  trea^ 
son  in  common  law,  because  there  can  be  no  * 
treason  where  there  is  no  way  to  judge  it, 
which  is  not  at  common  law. 

Mr.  Vttughan,  When  the  law  is  made  on- 
certain  the  Lords  must  declare  it ;  it  appears 
there  were  treasons  at  common  law  not  men-  ^ 
tinned,  25  Edw.  3.  It  is  one  thing  for  a  matter 
to  be  treason,  before,  and  the  parliament  de- 
clare it ;  another,  for  the  parliament  to  make 
a  thing  treason  which  warnot. 

Sir  W,  Lewit.  I  desire  tQ  be  resolved,  whe- 
ther Dunkirk  was  annexed  to  England,  be- 
cause a  bill  to  that  end  was  carried,  but  not 
passed. 

Mr.  Waller,  To  shew  that  Dunkirk  was 
annexed  to  England,  consider  we  were  passing 
a  bill  for  1,200,000/.  But  when  we  were 
making  a  preamble  to  the  bill,  we  were  to  seek 
for  reasons  for  giving  the  money,  seeing  we 
had  no  war,  some  said  to  keep  Dunkirk,  but 
we  were  tuld  we  should,  take  heed  of  looking 
upon  it  as  annexed  unto  the  crown ;  but  it 
was  replied,  Dunkirk  was  looked  upon  as  a 
frontier  town,  and  accord mgly  noted  in  the 
bill.    Therefore  the  sale  of  it  treason. 

Mr.  Coventry.  Had  it  been  part  of  the 
crown  of  England,  what  needed  a  bill  to  make 
it  so? 

Mr.  Prynne.    It  cannot  be  trehson,  because 
-sold  by  the  king's  consent. 

*  See  No.  8^  vol.  1.  p.  51. 
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Mr.  Vaugkan,  If  the  king  agreed  to  it, 
doth  it  follow  ihot  he,.\vLo.ailvi8eth  the  king  to 
a  thing  de&tractive  to  Itis  kiDgdom  and  king, 
is  not  a  traitor  ?  If  any  part  of  the  king's  do- 
minions, may  be  alienatedi  especially  when  a 
parliament  is  sitting,  for.tliey  concurring,  it 
may  be  alienated ;  •  by  the  same  reason  the 
king  may  alienate  Ireland  or  England  too  with*- 
out  the  parliament.  For  by  what  act  of  par- 
liament doth  the  king  hold  Ireland  or  England? 
It  is  by  acquisition ;  I  'say  not  Tan^ier^  for 
that  was  part  of  his  portion,  and  b  hts  own : 
bat  Dunkirk  would  hai-e  been  the  kingdom's  if 
not  thus  disposed  of;  anil  though  it  might  have 
been  alienatetl  with  the  parliament,  it  could 
no  more  without,  than  England  or  Ireland. 

Mr.  Ed,  HartL  The  a/ct  of  parliament 
for  anne!king  was  not  this  parliament's,  but  of 
the  convention,  and  came  in  thus :  the  king 
was  pleased  to  tell  me^  that  the  Spanish  am- 
bassador might  press  him  to  part  with  it,  which 
he  had  no  mind  to  do:  therefore  he  would 
have  a  bill  to  annex  it  to  the  crown,  w]iich 
shews  it  was  the  king's  will  to  have  it  annexed ; 
accordingly  this  parliament  passed  it,  and  Dun- 
kirk might  have  been  as  useful  as  Calais. 


At  leo^h  this  Article  was  passed  by,  without 
determinmg  whether  Treason  or  not. 

EJeveoth,  Twelfth,  Thirteenth,  Fourteenth 
and  Fifteenth  Articles  read  and  voted.  » 

The  Sixteenth  Articfe  read. 

Cord  Vaughan.  I  brought  in  this  Article  \ 
his  betraying  the  king's  counsels  was  to  the 
French  king  during  the  war,  and  tfatit  in  the 
secrecy  of  state,  which  was  the  occasion  of  the 
late  mischiefs. 

Sir  Tho.  Oiborne.  That  is  direct  adhering  to 
the  king's  enemies,  and  if  so  it  is  Treason. 

Mr.  Solicitor  Finch,  This  must  be  Trea- 
son if  you  have  any  inducement  to  believe  it. 

Sir  B4}h,  Howard,  1  have  heard  it  from 
an  eyewitness  who  told  it  me,  and  added  that 
we  are  neither  to  be  trusted  nor  dealt  with,  who 
were  90  betrayed*  , 

Serjeant  Maynard,  Betraying  the  king's 
counsel  to  his  enemies  is  doubtless  Treason. 
Coiresponding  is  another  thinjc.  Betraying 
must  be  without  the  king's  knowledge,  other- 
wise it  is  but  delivering  the  king's  words  to  his 
enemies. 

Sir  John  Brampton,  Did  this  information 
come  from  a  subject,  or  from  one  of  the  king's 
enemies  ? 

Sir  Robm  Howard,  I  would  not  have  brought 
700  infonnation  from  one  of  the  king's  enemies, 
DOT  did  I  ever  converse  with  ihem  during  the  war. 

Col.  Birch,  .  We  cannot  accuse  of  Treason 
except  it  be  said,  betraviog  tlie  king's  counsel, 
or  corresponding  with  his  enemies. 

Mr.  Vaughan,  You  have^  declared  that  jou 
have  had  inducement  to  impeach,  and  ought 
to  pot  tlie  question,  whether  on  this  article  he 
shall  be  impeached  of  Treason." 

Mr.  Solicitor  finch.  To  betray  the  king's 
•ransel,  taken  generally,  is  not  treason,  for  it 


maybe  to  the  king's  friends;  but  to  his  ene- 
mies, it  is  if  the  article  be  so. 

Lord  Vaughan,  Let  it  be  put,  betraying 
his  majesty  V  secret  counsels  to  his  enemies 
during  the  war. 

Then  the  question  was  put,  whether  these 
new  words  delivered  by  the  said  Lord  Vaughan 
should  be  added.  And  carried  in  the  affir- 
mative. 

Sir  John  Bull,  Was  this  information  given 
by  an  enemy  or  by. a  subject  ^ 

Mr.  Vaughan,  It,  must  come  from  a 
foreigner  or  you  eould  not  know  it ;  may  not 
the  king  have  from  a  foreigner,  a  discovery  of  ^ 
Treason  against  him  ?  The  end  of  questioning 
it  most  be^  to  know  the  man,  for  it  might  a». 
well  be  asked  whether  his  beard  be  red  or  black. 
.  Sir  Thomas  Mereg,  The  words  are  *  dis- 
covered,' not '  betrayed,'  and  discovering  may 
be  witli  the  king's  consent.     , 

Lord  Vaughan,  Add  the  word, '  Betraying,' 
for  so  I  meant  it.  ,  \ 

Serjeant.  ASaynard,  They  who  give  tlie 
information  say  not  they  had  it  from  more 
than  one  witness,  which  stat.  Ed.  6.  requires, 
and  only  one  of  them  names  the  earl  of  Cla* 
rendon. 

Mr.  Seymour,  This  exception  is  proper  to 
be  made  before  the  judges. 

Then  the  question  was  put.  Whether  to 
impeach  of  Treason  on  this  article.  Yeas,  161. 
Noes,  89. 

Sir  Tho,  Littleton,  That  an  impeachment 
of  Treason  and  other  crimes  and  mi&demean* 
ours  be  carried  up  to  the  Lords  against  him  by 
Mr.  Seymour. 

Seijeant  Maynard,  For  misdemeanour  he 
may  have  counsel,  not  for  Treason :  There- 
fore so  distinguish  the  charge  that  he  may 
have  counsel. 

Resolved,  "  That  a  Charge  be  carried  op." 

Resolved, «  That  the  Speaker  |md  the  whole 
House  carry  it." 

Notemher  IS. 

> 

It  being  considered  that  if  the,  Speaker  go 
op  with  the  charge,  some  dispute  might  arise 
about  carrying  the  mace  and  otnerwise  ;  it  was 
Resolved,  '  'Aiat  Mr.  Seymour  can^  it.'  Ac- 
cordingly, he  went,  where  at  the  bar  of  the 
House  of  Lords,  the  lord  keeper  Bridgman 
being  come  to  the  bar  to  meet  him,  he  delivered 
himself  to  this  purpose  :* 
*'  My  Lonls ; 

<*  The  Commons  assembled  in  parliament, 
paving  been  informed  of  several  traitoruua 
practices,  and  other  high  crimes  and  misde- 

*  <<  By  a  mistake,  instead  of  the  eaii  of 
Clarendon's  impeachment,theearl  of  Strafibrd's, 
which  lay  on  the  table,  was  put  into  Mr.  Sey- 
mour's hands,  and  he  wal  obliged  to  trust  to 
his  memory  when  he  came  to  the  Lords'  bar  ; 
but  he  afterwards  delhrared  a-  paper  of  the  im- 
peachment to  the  clerk."    Ocey's  Debates. 
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HMiMHifa,i60iiimitled  byEdward  etri  of  Claran- 
doDy  «  member  of  thiBbtononmble  Uouiie,  h»Ye 
coQimiuidcd  me  to  impeteh  him.  «iid  I  do  ac- 
cnrditk^y  iropcmcfa  htm  of  high-treCsotteod  other 
crimes  and  mi&demeanours  in  the  name  of  the 
siud  Commons,  and  of  ail  the  Commons  of  Eng- 
land, and  thet  have  farther  commanded  n^  to 
desire  your  lordshipa  to  sequester  him  from 
parliament,  and  to  commit  liim  to  safe  custody, 
and  in  convenient  time  they  will  exhibit  arti- 
cles agaiut  him  ** 

November  15. 


The  LoYdt  sent  down  to  desire  a  Conference 
in  the  Painted  Chamber.  At  which  the  earl 
of  Oxford  delivered  a  paper  in  writing  (without 
any  debate)  the  contents  whereoi  were  to 
this  efiect :  "  The  Lords  have  not  committed 
the  earl  of  Clarendon,  because  the  Accusation 
is  onW  of  Treason  in  general,  without  chaining 
any  thing  in  particular.** 

Mr.  GfffTovay.  I  had  rather  the  House  should 
ioae  the  punishment  of  this  man,  (though  a 
great  offender)  than  that  this  House,  should 
lose  its  pnvitege :  for  if  this  House  may  at  no 
time  impeach  a  lord  without  giving  in  particu- 
lar articles,  it  may  (all  out  to  be  at  a  time  (as 
in  the  duke  of  Buckingham's  case)  where  a 
great  man  by  his  interest  with  the  king  pro- 
cured the  cussolotion  of  the  parliament,  and 
then  the  accusi^n  falls.* 

Mr.  Vaughan.  Either  you  can  justify  your 
oroceedingSySo  as  to  satisfy  the  Lords  what  you 
nave  done,  dr  you  cannot ;  you  must  name  a 
Aommittee  as  well  to  consider  what  you  are 
to  do,  if  your  reasons  satis^  not,  as  to  draw 
those  reasons. 

Mr.  Solicitor  Finch.  Without  doubt  this 
House  was  not  mistaken  in  demanding  that  the 
party  accused  for  Treason  should  be  commit- 
ted ;  that  is,  that  treason  is  worthy  of  commit- 
nfentyand  you  may  find  precedents  that  persons 
iiave  'been  accused  of  Treason,  and  thereupon 
have  been  committed :  but  the  case  is  this, 
treason  is  an  offence  for  which  bail  cannot  be 
tkken  ;  the  Lords  tell  you  not  they  will,  or  will 
aot  commit :  but  it  is  true,  persons  have  been 
cooimitted  for  treason,  and  persons  accused  of 


.  *  But  sea  the  note  to  thii  Case  of  the  duke 
of  Buckingham,  onf«,  vol.  2.  p.  1446,  and  Mr. 
Selden's  speech  on  thnt  occasion,  (2  Cobb. 
Pari.  Hist.  406)  from  which  should  have  been 
inserted  in  that  Case,  (p.  448)  as  follows ; 
'  All  this  time  we  have  cast  a  maittle  on  what 

*  was  done  last  parliament ;   but  now,  being 

*  driven  again  to  look  on  that  man,  let  i^ 
'  prooeed  with  that  which  was  then  weu 
'  oegun ;    and  let  the  charge  be  renewed  that 

*  was  Qiade  last  parliament  against  him,  to 
'  which  ho  made  an  answer ;    but  the  parti* 

*  calara  thereof  were  so-  insi^cient,  that  we 
'  might  demand  jodgment  on  that  very  an- 

*  swer  only.'  See  too  Lord  Danby's  Cne,  a. 
o.  16r8|  pm,  and  kid  Stafibrd's  Casoi  a.  d. 
1680. 


IVeaeon, judges  amy  commit  ornot— Consitler 
this  law.  Let  the  crime  be  what  it  will,  and 
impi ironing  till  the  charge  is  i&iten  is  but  an 
imprisoning  to  security,  not  to  punishment ; 
otherwise  the  law  is  not  just:  and  if  the 
judges  of  the  Kiog's-Beach  have  a  judgment 
of  discretion,  whether  to  commit  •  or  not ; 
can  we  wonder  that  the  lords  have  not  tmpri- 
soned,  till  they  know  the  article,  whin  they 
have  judgments  of  discretion  though  they 
knew  It  ?  You  may  find  precedents,  but  it  is 
not  an  nigument  it  must  alwavs  be  so :  hpt  as 
the  judges  have  a  latitude  much  more  than  the 
Loids ;  the  impeachment  from  the  Commons  of 
England  is  properly  the  king's  suit,  for  them  is 
no  treason  but  against  him,  nod  if  (he  judges 
may  bail  ia  that  case,  may  not  the  Lords  ?  But 
you  are  not  told  he  shall  be  bailed,  but  they 
desire  to  know  what  his  crime  is,  and  then  you 
shall  know  their  answer;  the  resolution  seems 
reasonable,  having  gone  no  furtlier,  I  cannot 
except  against  it. 

Sir  Thomn  LUtkttm.  The  Long  Parlia- 
ment had  some  good  precedents  which  we  art 
not  to  cast  %way,  lest  we  smart  for  it. 

Resolvtd,  '*  To  resttme  the  debate  tdf-fflor* 


row/ 


JVoonn^  16. 


Mr«  FbtigAaa.  The  Loids  do  not  say  com- 
mitroenis  should  follow  because  treason  ia 
bailable  i>y  the  King's-Bench :  it  is  true,  the 
Ktng's-Bench  bails  for  treasons,  but  how  ?  If 
persons  be  brought  thither  for  treason  directly, 
there  is  no  bail ;  but  when  a  commitment  is  by 
the  council-table  for  suspicioo  of  treason,  then 
if  the  matter  (all  not  out  to  be  what  was  et* 
pected,  they  give  notice  to  take  bail ;  else  the 
preat  article  of  the  Great  Charter,  namely,  that 
justice  should  not  be  delayed,  nor  denied, 
would  be  to  no  purpose ;  and  io  such  a  case  a 
man  may  be  in  prison  for  ever.  Oo  the  other 
side,  what  is  the  case  of  committing  for  treason  ? 
When  a  person  is  committed  by  the  council 
table,  they  say  they  do  no  more  but  by  special 
command  of  the  kmg,  and  that  is  the  ground  of 
his  committing;  and  were  hot  this  so,  what 
would  follow  I  Intelligence  would  be  -  given  of 
a  treason  discovered,  wherein  many  might  be 
concerned,  and  if  they  who  commit  should 
conunit  with  the  treason,  ail  the  complices 
would  escape;  and  thertfore  sometime  they 
make  it  treason  general.  Then  for  the 
case,  before  you  have  gone  up  witfi  a  charge 
of  treason  generally,  which  is  to  the  Lords 
a  warrant  su^cieut  for  coin^tment,  say  they, 
we  wiU  know  ihe  particulars ;  then  will  not  the 
same  inconvenience<i  follow,  if  uther  persons 
he  concerned,  and  so  the  danger  of  all  exposed 
upon  the  nicety.^— If  a  hu^niess  comes  before 
thi«  house,  which  concerns  others,  and  may 
prove  treason,  if  we  ^o  to  the  Lords^  (for  we 
have  not  jorisdirtjoo  except  in  case  of  our 
privileges)  but  are  not  yet  ready  to  bring  op 
particulars,  and  desire  the  Lords  to  apprehend 
such  persons,  would  it  be  reasonable  mr  them 
to  refuse  iC|  thctebeiog  no  inooavoiiieoee  like 
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i9l»llofrtUdoin|it«iimohth«iiotdoiiH(it?  I 
HjT  Bol  to  commit  theiDy  aatl  w«  not  proa(>' 
catt,  Ar  tlMt  it  d«l»j  of  jufiice.— Q.  Buc  wbj 
do  tbe  Lordv  refute  ?—Jiiff.  Thoai^  I  hare 
frait  rapeet  to  tho  L(»rdt»  jrot  lo  eleer  tome- 
rUng  in  point  of  priirilegjB,  tbe  Lord*  kwte  tbe 
um^  priTileiKe  wich  oi  in  point  of  Bpeecb»  tiietr 
iWBiPtu,  oe.  at  tbejT  are  ettoiual  to  pass 
ItMtf  but  tbat  great  priviic^  wbich  tliey  often 
twuKiat  pteiB,  itat  tbe  king  it  there  pretent 
ia  the  higMc  court:  bow  thtn  will  it  fall  om 
in  nipMt  of  thit  privilege  ?  If  tbe  king  be  tbcrr, 
thM  be  omnjr  tfaingt  ivhich  tbe  Lords  at  peers 
caaaoi  ptdend  to,  for  tbe  king  bath  often  sat 
tbcfe  not  only  in  putiog  biilt,  but  in  jodgmem. 
Bad  tbit  Qwife  then  come  before  the  kioK 
there,  it  bad  been  raotoo  if  tbe  king  tlionld 
ha»e  aaidf  ^  I  desire  to  know  what  tbit  treason 


is;'  we  must  then  ha?e  lohl  k,  becaotfe  be, 
whom  it  ooocernedy  required  it;  or  if  we  de- 
tired  Commitnienl,  he^  who  oonld  releaae  or 
pardon  him,  mig|it  tajft  '  Let  him  be  bailed/ 
The  Lordt  indeMl  retain  tbit  privilege,  but  it  ja 
m  the  king*t  riabt,  not  at  peerti^Koar  we 
have  carried  a  Chargei  if  the  Mrds  bail  bim,  I 
know  not  what  woisid  follow,  fur  no  example 
Can  be  ^ven  of  it,  and  I  think  thev  will  not  do 
it,  if  the  king  do  not  direct  it. — On  the  other 
nde,  I  wonld  be  glad  we  might  be  no  more 
troobled,  than  it  necestnry,  because  othen  are 
listening  what  we  do,  and  think  there  is  no- 
thmgin  tbe  case :  therefore  I  am  not  for  delay, 
but  ibr  tatnQrinc  others,  that  «ihat  we  have 
done  it  not  Uireiy  for  impritonine  the  earl  of 
Clarendon,  but  for  justice ;  and  if  yoo  go  this 
way^ve  tbe  Lords  the  reasont  why  we  tent 
the  Cnaige  at  we  did,  and  yet  keep  up  their 
Privileges,  and  declare  to  to  them. — But  then 
we  mutt  go  up  with  more  than  that  head,  on 
wfaidi  we  retolved  to  impeach  of  Treaton^for 
year  Article  mntt  be  so  formed  as  to  make  it 
a  tsbaige  fit  to  be  answered  for  time  and  place, 
and  that  Article  hath  something  of  that,  which 
aiNt  be  penned  so  as  to  make  it  more  certain ; 
fortiie  Aftide  goes  bnttbut:  That  there  wat 
ditoavary  aftd  betraying  of  the  king^t  conatelt 
to  bit  eneoBiat,  and  if  «you  leave  it  there, 
tboie,  wiM>  tcraple  doing  any  thing,  becante 
paitioalar  treaton  it  not  oieatiooed,  will  tay; 
Too  iay  be  bath  disoufaead  and  betmyedcoo** 
tab  to  eneouet,  but  at  we  tmttyoQ  not  what  it 
IMHOB,  bat  we  will  know  it ;  so  we  know  not 
whom  you  Btean  by  itncmiet;  ftir  we  may  fjiink 
them  not  to :  Thaiclbte  appoiat  a  commiitee 
10  farm  ATtklet. 

Mr.  aoL  UncA.  It  it  a  great  mittake  to 
My,  That  tbe  power  of  the  Kin^t-Bencb  to. 
Hfce  baiHac  Treated,  it  no  other  hot  wbal  Is 
Mmii^tdf  at  if  tbe  JudgetthtBe  bad  osdy  power 
fiom  Magna  Cbarta  ;  whenaman  is  ooomiitad 
■pen  mspietM  of  Treason,  and  no  protecu* 
tiooMlowi^ind  Ihepwrw  bringpnf  bis  Habeat 
Conrat,  the  Bench  bailt  mm,  becaute  he  tbookl 
not  lie  there  eternally.  It  itnot  to  be  taidthe 
Indget  biul  ibr  TVeaten ;  teeing  no  crime  it  pro* 
~ ;  for  when  a  man  bath  beenaccnsedof 
forooiaingJUit  money,  and  broigbt 


▼ot,  Tl. 


to  the  bar,  the  Jodget  have  bailed  him,  not 
becante  they  ouKbt,  but  from  timt  discretiooaiy 
power  wherewith  the  law  trustt  tbem  ;  they 
may  bail  if  they  will,  for  no  other  jndicaturt, 
but  they  can  bail  in  that  case ;  for  seeing  im» 
pritonmeiit  before  trial  is  only  that  the  priAoner 
may  be  foiabcomiiig,  if  they  tee  there  is  no 
daiiger  of  escaping  ibey  may  take  bail,  for  he 
is  ^ritooer  when  bailed,  and  the  bail  it  hit 
keeper ;  but  there  are  few  caset  of  thit  kind^ 
whereia  tbey  will  bail,  they  have  a  fundamental 
power  to  do  it,  placed  in  tbem  to  preserve  the 
rights  of  tbe  crown ;  and  the  Lordt  will  not 
thmk  tbeaatelves  lets  trusted  with  the  riahu  of 
the  crown  than  tbe  KingVBencb.  Yet  tnou^ 
the  Lords  mav  bail,  tbey^will  not  exercise  their 
discretion,  when  there  it  a  probable  truth  in 
the  Impeachment ;  tJiall  we  then  rebMe  thin 
intimation  Btom  the  Lordt,  who  tayiiig,Be» 
cause  they  have  not  a, particular  artiela  of 
Treaton  do  not  tecuie,  teem  to  imply,  that  if 
tbey  bad,  they  would,  though  they  mkht  re* 
fute.  The  right  of  bailing  comet  not  from  an 
imaginary  apprehention  of  the  king't  titting 
there,  tboogb  tome  kiogp  have  tat  there  in  ju- 
dicature, but  fttNn  IMr  intunent  authority 
of  being  irutted  with  the  right  of  the  ciowns 
Let  ut  do  then  what  beoomet  ot,  and  not 
let  the  Impeachment  mitoarry  upon  a  misfo- 
deritaading,  butdraw  up  tbe  artioe.  But  bow 
is  it  poitible  to  draw  it  at  an  article  which  you 
expect  he  theuM  be  impritoned  upon  ?  For 
your  impeachment  it  in  the  nature  of  an  tn- 
dictment,  and  mutt  contain  to  much  of  eei^ 
tainty  at  to  put  him  to  plead,  that  to  bemay  noc 
dembr.— How  may  it  then  be  circumttantiated^ 
to  as  that  he  mar  be  put  to  plead ;  if  vou  do  it 
aococding  to  95  £d«  3.  (for  ditoorering  the  king't 
tecretttohit  enemiet  it  within  tbatttatote.) 
The  first  oait  of  tbe  article  it  not  pleadable,  for 
we  mast  toew  bow  he  adhered  to  the  kii^'t  ene- 
mies and  we  mott  add  what  tbe  council  was  that 
be  betrnved,  eltebe  wiUdeoy  to  plead  and  tay,  I 
canavoid  it:  Therefore  comider  what  kind  of  ceiw 
tainty  thit  article  mutt  have  to  make  bim  plead  s 
for  the  other  articlet,  it  it  euotmh  to  tay  tbem 
without  proving  time<or  place,  if  the  factt  were 
after  the  Act  of  Oblivion ;  but  in  Treaton,  the 
matter  must  appear  an  the  Indictment*  for  be 
bath  liberty  not  only  td  plead  Not  GuiltT,  but 
to  avoid  tt :  Tbeiftfoic  prepaic  tbe  Aitiae  ao» 


Mr.  Fmtgkan*  What  asmoved  is  to  put  yon 
upon  an  impotiible  buiineti^  for  an  article  pre* 
tented  fram  tbe  parbaatenl  needs  not  that  oer* 
taanty,  at  if  it  wese  to  be  triad  at  tbe  KiagV 


Sk  lU.  JJakimu  It  is  not  for  tbe  honour 
of  tbithonte  to  recede  to  eatily  ftontucha 
pn? iltfe^  fi>r  betides  the  earl  of  Strafford's 
Cate^  we  have  exprem  pcccedeou  for,  but  none 
^amtt  ut.  We  have  beard  that  we  mutt  bave 
no  atore  impearhmentt,  becaute  tbeyaMdan- 
geeont  and  tend  to  rebellion*  Conader  tbe 
archbishop  of  CnnterbavVt  Cate»  Finch,  Bat- 
cliff,  and  otben  in  tbe  Xot«  Pailiameot,  and 
we  should  not  so  eatily  pert  with  them.    Wil« 

2A 
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lt«m  Dehpool  bein^oomiiMMily  reported  to  b« 
nr>  tme  roan,  (which  it  « lest  charge  thwi  Trea- 
son) (iesired  he  might  acqok  himseli^  and  the 
Lorii»  reqhred  no  kpecial  matter  before  they 
imprisoned  him,  and  afterward  he  wis  accoted 
more  specially, 

Sir  Hob,  Atkmt,  In  the  Case  of  Anseim 
archbishop  of  Canterborj  the  Commons  ao-> 
ciimH  liim,  but  the  Lords  did  not  commit  hiVh, 
nod  g«re  no  other  reason  for  it|  bat  that  be  was 
vf^reat'roan  ;  and  yet  afterwards  he  was  con- 
demned as  a  traitor,  though  the  king  redoced 
bis  punishment  only  to  be  banishment.  Though 
a  privileee  is  much  spoken  of,  yet  I  shall  never 
be  fond  of  any  privdege  which  shall  fotrench 
upon  mt  liberty  as  a  subject. 

Mr.  P'aughan.  I  hear  it  objected,  That  as  yob 
dtarge  a  lord  generally,  so  may  the  Lords  a 
commoner,  bat  that  cannot  be ;  for  the  Lords 
cannot  cause  a  commoner  to  be  committed 
t4»ough  for  Treason,  without  your  consent: 
Therefore  pat  a  question,  whether  a  Committee 
shall  be  named  to  draw  op  Reaions  to  justify 
whfit  yoa  have  done. 

Resolved,  ^  That  the  Qoestion  shall  be  pat.** 

Resolved,  •*  That  a  Committee  shall  draw 
Reasons.'' 

November  18.' 

The  Committee  brooght  in  their  Reasona, 
vis.  "  1.  What  can  or  ought  to  be  done  by 
either  honse  of  parliament  is  best  known  by 
the  customs  and  proceedings  of  parltameot  in 
former  times  ;  and  it  doth  appear  by  example 
that  by  the  course  of  parliament  the  Lords 
hsve  committed  sach  persons  as  have  been  ge- 
Herally  charged  by  the  Hoose  of  Commons  for 
High-Treason,  to  safe  custody,  though  the  par- 
ticular Treason  hath  not  b^n  speci6ed  at  the 
time  of  sncli  dmrge. 

2i  **  That  a  commitment 'for  High-Treason 
in  general,  is  a  legal  commitment,  and  if  the 
party  so  committed  bring  his  Habeas  Corpus, 
and  the  cause  of  his  commitment  thereupon  be 
horned  for  High-Treason  generally  ;  he  may 
lawfaily  be  remanded  to  prison  by  the  judges 
itpim  that  return. 

•  d.  **  If  iiefore  secariog  the  person,  the  spe- 
cial 4Mtter  of  the  treason  should  be  aUedj^ed,  it 
#ould  be  a  read^  course  that  all  complices  in 
the  'IVen^on  nnght  make  ihetr  escape,  or 
quicken  the  eseoution  of  the  Treason  intend<>cl, 
*to  secure  themselves  the  better  there. 

4.  **  If  the  House  of  Pe«rs  should  require 
the  partioolar  Treason  to  be  assigned  bef<ire 
the  party  charged'  he  secured,  ihey  leave  the 
Commons  uncertain-  and  doubtful  (and  ihat 
fn>fn  time  to  lime)  how  particular  they  must  ntake 
their  chaise  to  their  lordships  satisftiction ; 
before  the  offenders  he  put  under  any  restraint. 
'  5.  **  The  Commons  conceive,  that  ii  they 
should  desire  the  Lords  to  secure  a  stranger,  or 
native  commoner,  opon  the  suspicion  of  trea- 
son, which  the  Commons  had  of  him,  and  which 
wKsbytiieni  under  examination  to  beevideo- 
eed  to  their  lordships  in  due  lime;  their  iord- 
ships  injustice  for  the  tafbiy  of  the  king  and 
-people^  would  secure  sach  penon  or  penonsy 


opoo  the  desire  of  the  Commons,  and  in  saA 
caso  there  woald  be  no-  diHernoee  betwetn 
m  Lord  and  a  Commoner  so  desired  to  bo  aeciH 
red. 

^  6k  The  proceedings  of  inferior  coarts,  bo- 
tween  the  kmg  and  thes6bject  or  saljecl  md 
sufe^t,  and  the  discretion  of  judges  in  si|cb 
coort&,  is  bourtded  and  limited  by  the  discfttioD  of 
the  parliament  which  trust  them ;  and  'tii  not  M 
to  loe  discretioQ  of  the  jadges  in  ordtnnry  ju- 
risdiction to  give  the  king,  or  take  iirom  kim 
inconvenient  power  for  the  subject,  npr  to  die- 
peiisetbe  law  partially  between  snbjeet  nnd 
solject  for  malice  or  affection ;  batdie  disot** 
tion  of  the  pwtifmenty  which  is  the  whole  pab> 
lie,  comprehending  the  King,  Lords  anddom- 
mons  (for  the  kiog^  presence  is  supposed  to  bo 
in  the  Lords  Housed  it,  and  ought  to  be  unooofined 
for  the  safety  and  preservatioo  of  the  whole, 
which  is  itaeUf.  It  cannot  be  malidoos  to  a  part 
of  itself,  nor  affect  more  power  than  already  it 
haib,  which  is  absolate  over  itself  and  part,  and 
may  therefore  do  for  preservation  of  itself 
whatsoever  is  not  repugnant  to  natural  justice.'' 

flr.Prynn.  I  like  not  the  first  Reason,  be* 
cause  it  cannot  be  called  a  coKom,  whoe  only 
one  parliament  hath  done  it. 

Mr.  Sminfen,  The  g^t  strength  lies  upon 
this  first  Reason,  and  is  like  to  be  a  precedent ; 
for  exact  precedents  I  find  none,  except  that 
of  Michael  Debpool,  and  in  the  Long  Parlia- 
ment :  But  consider  the  reasons  why  there  was 
no  express  precedent  before,  and  what  was  the 
custom  of  parliaments  before.  The  parliament 
was  wont  to  proceed  formerly  by  bill,  and  thus 
tar  that  proceeding  makes  against  the  Lords  now 
and  for  committing  the  party  accused ;  for  then 
the  proceedings  upon  treason  were  by  common- 
lav.*^  and  because  the  judges  could  not  proceed, 
therefore  the  parliament  went  b^  bill,  and  it 
cannot  be  supposed  that  the  parties  were  at  li- 
berty all  that  wlille. 

Second,  Third,  Fourth  and  Fifth  Reasons 
voted,  SiKih  read. 

Mr.  Sohcitor  Finch.  1  am  againit  tliis  Rea- 
son, not  a^  a  Reason,  but  unnecessary ;  for  if 
the  former  Reasons  satisfy  not,  this  will  not,  be* 
csuse  itsupposeth  things  not'  in  question*  Onr 
debate  must  at  last  end  in  this  qucstton,  be- 
twixt privilege  of  parliament  and  former  pro- 
ceedings ;  And  there  being  no  privil^e  in 


of  treason,  why  should  not  former  pi>oceedioKs 
sway  ?  £xcept  we  call  that  treason  which  is 
not,  for  otherwise  no  privilege  will  help.  T|ier«- 
fore  add  this  to  your  Reason,  That  there  is  no 
Privileee  for  treason,  and  the  Lords  ought  not  to 
think  that  the  Commons  will  call  that  treason 
which  is  nor,  or  if  they  do,  the  Lords  may  by  n 
speedy  tcial  determine  it. 

Resolved,  •«  That  a  Conforenoe  be .  dcmm 
with  the  Lords,  and  the  Reasons  carried  up.-^^*  t 

JTowmier  21.  '*''  ^ 


*C't 


i 


•  The  Lords  sent  down  to  desire  a  Conferencb 
abrmt  the  sobfect  matter  of  the  faiH  (>Mifiereooew 
But  the  Commons  doubting  that  i/tkl^^  should 
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coiiMQt  to  it,  th*Lonl8  m%bt  afterwardt  re- 
fuse a  Free  Conrcrence,  becauM  tbe  business 
in  dispute  concerns  Judicature,  which  beloogs 
Co  the  Lordsi,  and  so  the  iotpeachmeot  generalljr 
fulls: 

Resolted,  **  To  send  an  Answer  bjr  messen- 
|eis  of  their  own  :  And  acoordinxly  jdid  with 
Order  to  acquaint  tbe  Lords  how  far  ibe?  had 
proceeded,  and  the^  eipected  they  should  ra- 
ther  hate  desired  a  Free  Conference.'* 

.    November  83. 

The  Debate  aboot  the  freedom  of  speech  in 
parliaineot  was  resomed,  and  the  report  read 
of  the  proceeding  about  sir  John  ElUoc,  Mr. 
Hollis,  &c  5  Car.  1.  • 

Mr.  Solicitor  iWA.  If  jfoo  are  satisfied  that 
tbe  Judgncnt  passed  upon  them  wat  illegal, two 
wajs  jrou  have  to  be  sue :  By  taking  notice  of 
that  judgment,  giving  your  opinion  upon  it,  and 
carrying  it  np  to  the  Lbrdsy  that  jodgment  will 
be  utterly  damned  ;  else  yon  may  proceed  b^ 
act,  hoc  consider  then  the  oonseqaence.  For  if 
you  go  bj  act,  yon  bonnd  the  iibertv  of  speech, 
unless  in  penning  it  tou  prevent  it,  but  an  un- 
known limitation  is  better  than  bounding,  for 
an  act  itself  ie  subject  to  ezpoeitioo,  but  your, 
vote,  and  the  Lords  concurrence,  is  not. 

Mr.  VaugUm.  It  is  not  saf<^fbr  you  to  cir- 
cnmscabe  privilegm,  therefore  that 'must  be 
done  whiqh  nay  takemva^  what  destroys  tliem. 
The  lawi  and  ngfits  of  tins  kingdom  are  rights 
by  common  law,  or  act  of  parliament ;  what  is 
an  act  of  parliament,  may  ie  repealed  by  par- 
liament.; what  is  common  law  may  be  altered 
by  oarliament,  and  whatever  is  both,  may 
beaUered.byanewlaw:  and  bow  is  it  pos-. 
sihle  to  do  one  or  the  other  without  liberty  to 
ipeak  about  it  ?  And  bow  can  there  be  any  in- 
•convenieoce  abbot  freedom  of  speech,  about  any 
thing  which  cannot  be  a  law,  without  passing 
King,  Lords,  and  Commons  f 

Then  it  being  movedto  put  tbe  question  for 
oonfinning  that  Report.  And  it  bein^  repl/d 
that  some  Passages  in  tha(  husinms,  viz.  about 
keeping  the  Speaker  in  the  chair,  were  not 
warrantable,  and  so  not  tu  he  joined  in  the 
question  with  the  rest ; 

Mr.  Vttughan.  That  business  which  is  so 
much  talked  of^  and  cooderaned,  I  shall  state 
to  you.  Tbe  House  is  to  adjourn  itself,  though 
sometimes  the  king  adviseth  them  to  adjourn 
themselves  (as  then  he  did)  but  the  adjourn- 
ment it  alwavs  made  by  a  question, tmd  with- 
out it  the  Speaker  cannot  leave  the  chair. 
ThcfSpeaker  acquainting  the  House  then  with 
the  king's  message,  sir  John  Elliot  stood  up  to 
speak,  Cut  the  Speaker  would  not  hear  him, 
but  was  gmng  to  leave  the  chair;  whereupon 
some  said,  if  you  go  out  without  a  question,  the 
parliament  is  dissolved,  upon  which  '  he  was 
leaving  the  chsir;  some  kept  him,  and  told 
him,  if  this  be  a  House,  you,  as  Speaker,  have 
no  place  in  it  but  the  chair ;  and  this  was  all 

^  See  their  Cases,  mnU.  vol  3.  p.  893. 


the  irregularity  in  that  business  so  mnch  talk- 
ed of.  , 

Resolved  ,<5  That  tlie  Jodgment  given  sgaioat 
sir  John  Elliot  6cc.5  Car.  wa^  an  illegal  judg- 
ment, and  against  the  freedom  and  privilege  of 
parliament/' 

Tbe  Lords  sent  for  a  present  Conference, 
after  which  Report  was  made  that  tlie  Lords 
had  voted  the  Commons  denying  them  a  Con- 
ference lately,  wns  contrary  to  the  course  of 
parliamentary  proceedings,  and  gave  Reasous  • 
why  it  was  not  yet  time  for  a  Free  Conference. 

November  25. 

After  debate  whereof  it  was  resolved  to  grant 
them  that  tbe  Commons  agreed  to  the  Confer- 
ence formerly  desired.  At  which  tlie  Lords 
declared  that  they  had  considered  of  the  Pre- 
cedents and  Reasons. formerly  sent  them  by  the 
Commons,  but  were  not  satisfied  to  secure  tlie* 
earl  of  Clarendon,  or  to  scijoester  htm  fhim 
parliament,  until  some  special  treason  be  as- 
signed. 

November  98. 

The  Commons  sent  to  the  Lords  to  desire  a' 
Free  Conference  upon  tbe  matter  of  the  last 
Conference.  To  which  the  Lord^  cooctirnng, 
Mr..  Vaugban,  sir  Rob.  Howard,  sir  Tho.  Litile- 
ton  and  others,  were  appointed  to  manage  at, 
who  went  up  immediately  to  that  end. 

November  S9.  , 

'  Mr.  Vaoghan  made  Report  of  theCoorea* 
enoe  witii  &  Lords  yestenlay  to  the  purpose 
fbllowine. 

The  Lords  told  ns.  That  no  precedent  can 
be  against  the  law. 

We  answered^  ' 

If  that  can  be  made  good,  we  shall  press 
pcecedents  no  more :  But  what  they  most  ^uod 
upon  was  tbe  Petition  of  Right,  where  it  is 
provided  that  nbneahall  be  committed  without 
special  cau^  whereby  the  party  may  answer 
iiccording  to  (he  law;  ^thenoe  <th^  mfer  that 
our  proceedings  are  against  law,  because  m 
general  charge  is  against  the  Petition  of  Right. 

Copaiffoai.  The  case  of«the  Petition  of  Right, 
stated  will  clear  tlib,  whidi  was  this:  Some 
persons  were  committed  by  no  other  warrant, 
out  the  king*8  special  command,  tliey  bring 
their  Habeas  Corpus  to  the  KingVBench  to 
know  the  cause:  This  cause  was  returned  by 
the  Judges,  that  they  coukl  not  bail  a  man, 
when  so  committed,  because  they  knew  not 
the  cause,  nor  had  an^  way  to  bring  him  to  hia 
trial. — ^Then  the  Petition  of  Ri^ht  provides, 
That  the  cause  should  be  returned,  whereby  the 
crime  mi^t  appear,  and  that  before  and  after 
the  Petition  of  Right  to  this  day,  if  upon  bring- 
ing a  Habeas  Corpus,  it  be  returned  that  the 
party  is  imprisoned  for  treason,  the  Judges 
ou^t  to  remand,  unless  there  be  some  special 
cause  to  make  them  take  bail.  So  that  the 
Petition  of  Right,  was  aeainst  them,  for  they 
say  a  man  ought  not  to  be  imprisoned  upon  a 
general  charge^  becaost  it  is  the  Petition  of 
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Rig)it.  We  1*7  it  it  not  agihist  the  Pedtioii  of 
Bighti  because  the  JndKe  way  remand  the 
partf ,  if  there  be  net  special  cause. 

Then  tbe  Lords  said.  That  I  he  reason  why 
the  Judges  remanded  m  that  case  was,  iiecanse 


91  R.  «,  Arandel,  arehbishop  of  Caaterbtfy 
who,  ae  tliey  said,  waa  iapeedied  of 
but  not  couiiuitted. 

ilacvcr.    Tlie  Case  wm  thb :  Thefe 
commission  is»ued  oot  bj  Rich*  S.    That  thai 


che  party  committed  knew  it  whs  for  treason  :    bishop  and  nthrrs  shoold  regulate  wfant  was 
Therefore  they  re-committed.  I  amiss  by  evil  government,  and  the  hing  wae 


We  owned  it  because  it  was  the  rule  for  the 
Judges  to  proceed  by,  but  that  tvai  no  rule  for 
proceediog  of  parliament;  for  as  a  magistrate 
commits  for  treason  ^  and  is  supposed  to  be  ac- 
quainted with  it;  so  also  is  he  with  the  prob*- 
bility  upon  the  proof:  But  the  Lords  insist  not 
now  upon  that,  but  specify  'treason,  and  if  the 
course  of  parliameats  so  much  varied  in  such 
csKes,  that  was  no  oincludiiig  proof,  why  they 
should  have  special  treason.  And  for  the 
other  part. 

That  upon  the  Retoro,  tliere  should  be  a 
cause  reiari|ed,  that  so  the  parly  might  an- 
swer: fur  wheu  a  return  is  made,  if  the  coarse 
be  such  as  that  the  party  ought  not  lo  be  im- 

{prisoned,  the  Judges  free  him ;  otherwise  tliey 
eave  him  to  cume  to  his  triaU 

llien  to  the  Precedent  about  the  earl  of 
Straflbrd,  they  replied,  that  it  was  made  in  bad 
times.  And  we  answered,  Tliat  as  good  laws 
«vere  made  before  in  and  after  that  time  as  anv 
other ;  and  if  the  Lords  then  might  make  such 
laws,  we  could  not  see  why  it  should  he  a  good 
time  to  make  hiws,  and  no  good  liqw  to  idni- 
nister  to  persons  tbe  laws  already  made. 

Farther,  to  their  Objection,  that  in  the  time 
whence  those  precedents  were  brought,  there 
was  a  f^ce  of  wars  We  answered,  That  coold 
not  alter  the  ehse,  for  the  law  calls  no  time  a 
time  of  srar,  whilst  the  oowts  of  justice  have 
freedom,  as  they  had  when  Strafibrd,  Finch, 
Canterbury  and  Katdiff  were  impeached:  And 
it  was  straOM  that  in' the  parliameni-hoase 
there  shouM  be  such  a  consternation  as  to  make 
thf  ir  proceedinp  invalid,  when  in  other  cotuis 
there  were  none:  besides,  hi  Holland  for  many 
years  there  was  a  constant  scene  of  war,  and 
can  we  imsgine  that  there  was  not  justice  done 
•t  that  time. 

Then  tliey  pressed  Precedents  against  oors, 
one  14  £d.  %,  against  the  Spencers,  where  a 
great  man  moved  the  king  to  commit  one  of 
them,  and  the  king  answered^  '  it  could  not  be 
'  unless  cause  was  sliewed.'  We  replied,  This 
was  a  Precedent  like  that,  a  man  wns  com- 
mitted, because  he  was  commit^;  for  there 
was  no  allegation  of  treason. 

Second  Precedent  was  38  Hen.  8,  a^hist 
lord  Stanhope,  the  Commons  moved  the  king 
to  imprison  htm,  and  the  king  answenni  <  he 
«  would  consider  of  it.*  We  answered.  That 
was  no  denial,  but  a  thing  usual  with  the  king, 
and  that  motion  was  to  the  king  himself,  whidi 
differs  fromrthis  case,  for  tltgt  was  not  alledg- 
ed  to  be  treason :  Besides,  had  it  been  treason, 
it  was  against  tlie  king  himself,  and  being  an 
offence  agaiun  iiimseif,  he  miglit  (if  he  would) 
not  imprison,  because  be  may  discharge  a  man, 
or  pardon  him,  tlioogh  for  treason:  but  this 
Case  is  not  so,  becaase  the  Lords' justice  is  hot 
ministered  to  the  king. 


offended  at  the  eranting  of  it,  and  at  Netting* 
ham  sent  for  the  Judges,  and  charged  them 
upon  .tlieir  allegianoe  to  give  true  answer  lo 
what  queMiiins  he  should  ask  them ;  and  the 
fiiat  question  wan.  Whether  that- commission 
»!  granted,  was  not  invading  hit  j^rerogative  } 
They  answered,  Yes.  Then  he  asked,  Hefw 
tbvy  ought  to  be  punished,  who  procnred  it  f 
Thpy  answered,  <  as  Traitors.'  In  the  91  tho- 
bishop  is  clmrged  by  the  Coemions,  and  the 
treason  ntledged  is,  Yhnt  he  had  ptoonred  \mat* 
self  to  he  put  into  the  ooranussion. 

This  lieing  the  case,  we  said,  that  if  a  foot  bo 
called  trrnsort,  which  afterwards  appean  to  be 
none,  there  could  ho  no  oommitnient.  Foe  if 
a  man  call  another  man'b  comiog  roio  Ml 
ground  treason,  it  folU  of  ktelf;  iherefoM  the 
bishop  was  not  committed. 

Tlie  Loitli  laid  farther,  That  all  those  Afci- 
clet  were  declared  to  be  Treason,  which  bcfo#e 
could  not  ponibly  be  Treaami  to  commit  a 
man,  because  the  nataee  of  them  moit  be  Tree- 
son  M  common-law,  and  'till  theee  treasone 
were  dceUtfcd,  whieb  isw  not  *till  tl  £d.  $, 
they  were  not  treason  1ft  ae  to  ioprieeoi  or  try 
■Of  man  for  them. 

We  replied,  AH  that  parUmnent  «ms  repeal* 
ed,  yet  the  precedent  eras  the  inoi«  antlMiitin, 
Bot  I  think  that  bird  (it  waa  the  earl  of  Biid^ 
water)  undentood  not  what  he  Mid,  at  lesnt  I 
did  not. 

Then  about  the  eSBrl  of  Stmfford'e  weeedenv 
the  Lords  said,  that-  the  very  Impenehment  «ra» 
taken  away  by  the  net  of  this  paffliMwnt,  be- 
cause the  ImpeachnMKt  if  fodied  in  it.  Nen»> 
ly,  <  Whereas  the  earl  of  Straftird  was  in* 
'  peached,  &c.*  But  CTery  clause  in  that  Act 
of  Attainder  is  taken  away  now,  therefore  the 
impeachment;  and  yon  cannot  make  use  of 
any  part  of  it. 

We  replied,  It  n  true,  the  Act  of  Attainder 
is  taken  away,  but  the  very  act  of  repeal  doth 
recite  that  very  clause  (whereas  Thomas  earl  of 
Strafford  was  impeached,  &c.)  and  the  act  can- 
not take  away  any  thing  which  strcngihens  it^ 
own  supposition. 

Then  the  Lords  said,  that  they  shouU  be  wil« 
ling  to  comply  with  the  Commons,  but  that 
tliey  must  be  tender  of  their  own  judicial  pro- 
ceedings. 

CommoRf.  It  is  true  they  ought,  and  we 
supposed  that  the  Lords  might  be  jeakms  that 
we  should  intrench  on  their  power ;  but  the 
Commons  were  so  for  from  that,  diat  thev 
thought  the  judicial  power  better  lodged  wito 
them  than  in  the  Commons  themselves  could 
be ;  but  we  would  open  the  Ol^ection.  Their 
lordships  being  tlie  Judges  in  this  case  might 
ttrink,  rhsic  for  the  Commons  to  Cake  uooA  CbU 
to  know   what  was  Treestmi   wooJq  be 
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Mwwiwi  to  thcwsclT^  what  w»  only  proper  to 
tte  Lorn,  iml  that  it  imt  to  now  m  cbar]ging 
tbe  Mfl  of  Clarendon  generally. 

hmii.    The  Objection  is  r^t 

GoMMPM.  For  our  knowing  Treason,  tire 
have  many  among  us  who  are  ioatices  of  peace, 
trwted  by  bw  to  know  and  commit,  and  (tf 
the  parHaneot  be  not  fitting)  eren  to  omnmit  a 
peer  hinsdf  fbr  Treaeon ;  and  the  knowing 
what  b  Treitton  i»  fo  far  from  being  improper 
to  dit  House  of  Ccfinmons,  that  every  man  in 
the  nation  la  bound  to  know  it ;  for  was  it  ever 
known,  that  ignorance  of  the  law  cottld  e\'er 
eieoae  a  man  fttmi  breaking  the  law }.  Laws 
are  made  to  be  known  by  snlijects,  especially 
those  wfencb  concern  the  king;  and  unless  they 
could  find  n  -reason,  why  the  parliament  em- 
bodied should  be  more  ignorant  than  particular 
persons,  the  present  case  most  be  clear.  That 
the  jealoofv  of  the  Lords  arose  from  a  fallacy 
tfaoS|  The  Lofds  have  judicial  power  concern- 
ing Treason,  and  *must  of  necessity  know  it ; 
the  Commons  have  no  judicial  power  orer  it, 
therefore  cannot  know  it;  that  is,  because  the 
Commons  know  what  law  is,  therefore  they 
have  iodicial  power  over  law.  To  this  was  not 
any  thing  repned. 

Farther,  We  said  that  because  they  rasisted 
upon  ns  to  specify  Treason,  because  by  com- 
mitting upon  a  general  tliey  might  wrong  tbe 
party  by  coniniitting  him  without  cause,  and 
Became  they  themselves  were  not  informed  in 
their  (Consciences  what  they  did  s  They  would 
do  wdl  to  consider  the  many  inconveniencies 
sihidi  nrig^  follow,  if  the  cbargo  of  Treason 
wsn  not  genecifL  but  particular;  and  suppose 
it  was  apecial,  their  lordships  would  know  no 
mora  by  it  For  suppose  a  man  impeached 
for  coumerfeitjng  the  Great  Seal,  which  is  ex- 
press Treason,  and  he  may  be  impeached  for, 
vet  neith^  thirir  lordships  nor  the  party  ooold 
nave  any  advantages  by  that  spedflcation,  he- 
eanse  tliere  mS^  be  as  many  Questions  what 
is  conhterfoiting  the  Great  8eal,  as  what  is 
Tfcasott. 

For  instance:  OtK  Leak*,  a  clerk  in  Chan- 
eery,  intendMg  to  forge  a  patent,  puts  together 
tW6  pieces  of  parchment,  and  bad  fitted  them, 
and  put  them  together  with  mooth«glew,  dmt 
fhiqr  mppeaied  as  one :  Then  a  grant  was  writ- 


ten Opon  the  outmost,  and  a  seal  affiled,  so 
that  tbe  Great  Seal  is  pot  to  a  true  thing ;  tbCn 
he  cuts  off  the  edges  of  the  parchment,  «o  as 
to  tfhftt  them,  takes  off  the  written  one,  and 
leaviei  the  seal  on  the  blank,  then  forgeth  the 
pant  and  makes  nse  of  it.  This  wasques- 
Soned  bdfore  tbe  jm^es,  whether  it  was  Treap 
son  or  not,  that  is,  whether  counterfUting  the 
great  seal  or  not?  IC  it  were,  it  was  Treason, 
otherwise  not  They  resolved,  it  was  not  eoui>- 
terfoitiAg  the  great  seal,  and  so  not  Treason, 
hat  Misprision.  And  if  it  had  been  Treason, 
Ihey  Molved,  that  an  Indictment  had  been 
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enough  to  imptechhim.  Then  suppose  yon 
have  such  an  itepeadinltet  before  you  for 
connterfoittng  the  great  seal,  you  have  speeiiA 
Treason,  and  imprison  him;  but  when  it  if- 
brought  to  question,  it  appeal*  not  to  be  Trea- 
son, tberefi>re  he  is  Wrong  Imprisoned :  And  if 
your  lordships  will  examine  what  knowledge 
yon  have  of  this  fact,  yOu  have  no  more  than  If 
It  had  been  a  general  Treason. 

LardM,  There  is  a  case  put  there,  as  we  art 
content  to  take  a  special  Treason,  but  ekpect 
liot  the  proof  as  there  it  was. 

Coatmoni.  If  it  were  a  cise  put,  ao  it 
Yoor  lordships  reply,  for  it  was  pat  ee  cMcesfO^ 
becaine  you  agreed  that  if  the  Treason  was 
special,  the  party  was  to  be  committed,  and 
this  case  was  to  shew  tlidr  lordships,  thj^  were 
in  no  betttr  case  then,  than  if  the  Treason 
were  general. 

But  the  Lords  still  pressing  thet  the  Impeachi- 
ment  itsdf  of  the  eaii  of  Strafibrd  was  repealid 
in  the  act  about  him. 

Comaioni.  We  replied,  One  part  Of  the  M 
ou|ht  to  be  severed  from  the  other,  and  that 
which  is  witiiout  etception  shall  stand,  though 
ilie  other  be  taken  away :  For,  suppose  a  man 
prosecutes*  in  a  court  of  justice,  for  what  he  ap- 
prehends to  be  his  rient,  and  yet  the  cause 
goes  against  him,  and  ne  hath  no  effect  of  Ins 
suit,  alterward  the  party  (being  an  evil-minded 
roan,  and  thinking  to  reach  bis  end^  forgeth  a 
deed,  or  suborns  wicneskes,  and  then  b^ns  a 
suit  in  some  other  court,  nnd  by  those  ways 
attains  his  ends.  Then  a  bill  comes  before 
this  parliament  to  r«^erse  the  judgment,  re- 
citing that  such  a  person  hath  been  a  suborner  . 
of  witnesses,  &c.  so,  and  so,  and  therefore  tbe 
judgment  is  made  void ;  certainly  thoo^  this 
person  is  named  to  be  an  'evil-mind^  person^ 
yet  tbb  lays  no  blemish  on  his  first  ph>ceediiifi. 
So  that  it  appears  by  the  act,  that  the  proceed- 
ings against  the  earl  of  Strafibrd  were  legal  at 
first ;  if  those  afterwards,  when  the  times  bo* 
came  tumultuous,  were  not,  it  is  not  to  be  ap- 
plied to  what  was  well  done  and  legal :  Then 
we  told  them  that  we  had  pressed  them  with 
four  precedents,  and  to  three  of  them  nothtog 
was  replied. 

Lof  tft.  They  answered,  tbe  reason  why  lord 
Finch  %ras  committed,  was  beosnse  of  Ua 
flight 

Commens.  He  was  fied  before  tbe  irapeacli- 
ment;  hot  it  was  ordered.  That  he  should  be 
committed  when  found. 

.Then  we  told  them.  That  we  tedst  repoiH  ta 
them,  that  be  tbe  treason  what  it  would,  we 
could  not  go  to  the  Lords  to  have  it  punished 
without  the  disadvantage,  which  th^  publishing 
the  treason  before-hand  would  mpose  as  to 
by  making  of  witnessed,  escaping  of  parties,  and 
the  like,  then  bade  them  consider,  whctiiOr  if 
we  should  lay  before  them  a  treason  in  everr 
thing  circumstanced  as  Gon-Powder-Trcnson« 
they  would  not  hnprison  the  po^  tili  the 
Whole  matter  was  opined. 

lords.  They  a^HilWifred  to  heai<  <hAt  cad^ 
put,  for  in  tnacA^  «f  statCi  other  eoonds  ana  «o 
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be  ukcRy  and  they  ooald  ate  no  inoonveoMncy 
hk  puhliihiftt  lb»i  to  the  Lnrdi,  which  miMt 
bo  publiahoa  befora  400  in  the  House  of  Com* 
moiu. 

Commmu.  The  ComoKnu  may  proccod  with 
what  aecrtcy  or  openncn  they  please,  and  the 
Lords  are  nol  to  take  notice  of  their  proceed- 
inm  whether  open  or  secreL— Farther,  That 
by  a  matur  of  state  must  be  understood,  when 
n  parliament  is  not  sitting,  and  we  know  not 
whither  to  resort ;  but  when  a  parlianuut  is 
particolarly  callfti  to  prevent  the  mischiefs 
chreatenins  the  kingdom,  if  that  be  net  capable 
*  of  remedymi^  no  other  council  could,  or  wo 
are  not  bonnd  to  resort  to  that,  we  are  excluded 
from  that  to  which  we  ought  to  resort. 

Lord$,  That  the  Lords  bade  us  take  heed 
of  the  liberty  of  the  subjects,  to  which  they 
are  now  fain  to  hare  leprd,  bidding  us  con- 
'  sider  the  bishop  of  Caoterburjf 's  long  imprison- 
ment, without  knowin|  the  cause,  and  they 
must  satisfy  their  consciences,  lest  they  should 
commit  for  treason,  and  it  not  proved  so. 

Cmmtmi,  It  appears  not  that  the  bishop  of 
Canterbury  should  have  lain  less  time,  had  the 
impeachment  been  special;  and  for  the  liberty 
of  the  sakgec^  we  know,  not  bow  a  subject 
should  bave  more  liberty  by  special  matter,  than 
l^eneral;  Special  being  bat  adding  a  formal 
utle,  and  the  subject  goes*  to  prison,  as  well 
for  the  one  as  the  other. 

For  their  conscieoces.  Suppose  a  person 
aocosed  generally,  ther  are  then  to  know  whe- 
ther it  be  treason,  and  is  not  it  as  much  that 
they  commit  an^  innocent  person  ?  So  as  if  the 
matter  was  special. 

Rs^omr  of  iht  Fees  Coxfcbevcs  about  com- 
muting the  Earl  ^  Clarikpoii  on  « 
f enerw  CAer^c. 

Nov.  29.  The  Lord  Chamberlain  and  the 
titber  Lords  appointed  to  manage  the  Free 
Confbrence  witn  the  Commons  yesterday,  re- 
ported the  substance  and  eflfect  of  the  said 
Free  Conference,  as  foUoweth : 

*'  This  Conference  was  managed,  on  the 
House  of  Commons  part,  by  sir  Robert  Howard, 
Mr.  Vaoghao,  Mr.  Swinan,  and  Mr.  Waller. 
The  introduction  was  nuide  by  my  Lord  Chanft- 
berlain;  who  told  the  Commons,  That  this 
Free  Conference  was  desired j  by  them;  and 
thoitth  that  house  had  lately  declined  giving 
the  Lords  a  Conference  when  desired,  yet  the 
House  pf  Peers  upon  this  occasion  had  dis- 
pensed with  some  .forms,  to  ke«>  a  good  cor- 
lelpondency  with  the  House  of  Commons,  and 
arcic  willing  to  confer  fireely  witlv  them  and 
jeacU  to  hear  what  they  had  to  say. 

"Sir  B.  Howard  was  the  first  that  opened 
the  business/  He  laid,  this  Conference  waa 
not  upon  jiarticular  account  of  any  person,  but 
in  relation  to  public  justice. 

'<  The  Lords  doted  in  the  same,  and  were 
very  glad  it^as  so  understood;  for  they  had 
no  particular  rsnrd  to  the  earl  of  Clarendon 
in  whia  tbej  hM  fewlved^  but  lo  the  justice 
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of  the  kingdom ;  in  the  administration  whoteof 
in  this  particular,  nothing  waa  ordered  in  the 
case  of  the  Peer  now  impeached  which  they 
should  not  have  insisted  upon  in  the  case  of  any 
coasmooer. 

*«  Then  Sir  £.  Howard  and  -the  rest  of  the 
Commons  proceeded ;  and  made  the  subject* 
matter  of  tms  Vnt  Conference  to  be  some  of 
the  Reasons  foroierly  given  by  the  Commons, 
which  they  enforced  wGst  they  could ;  and  the 
proceedings  of  the  earl  of  StrmffbnTs  Case,  the 
ahp.  of  Canterbmy,  lord  keeper  Finch,  and 
sir  G.  Ratdiff's.    But  the  precedent  chiefl? 

Eressed,  was  the  earl  of  StraHbrd's;  on  whiai 
y  laige  discourse  (which  iuiiroated  their  in* 
sisting  mainly  on  that)  they  urged  that  prcce* 
dents  did  shew  be»t  the  course  of  parlia- 
ments, which  wus  the  law  of  parliaments; 
and  that  tlie  precedents  they  had  vouched, 
especially  that  of  the  earl  of.  Strafford's,- ^^^  ' 
dear  in  the  point:  that  the  end  of  the  act  of  !«• 
peal  was  to  repeal  the  act  of  attainder,  and  the 
proceedings  relating  thereunto ;  that  the  manner 
of  impMchment  and  commitment,  aod  other 
proceedings  thereupon,  were  still  in  force ;  aod 
that  the  latest  and  newest  precedents  were  the 
best.  They  descanted  long  upon  the  words  of 
the  act  of  repeal,  to  evince  what  they  had 
said ;  and  distinguished  the  first  year  of  the. 
Long  Parliament  for  gravity  and  wisdooii,  ironi 
the  rest,  which  was  disorderly  and  unquiet;^ 
and  said.  That. their  precedents  were  taside  in 
the  first  year ;  and  that  proceedings  in  times  of  * 
peace,  when  the  courts  of  Westminster  ;ivcra 
open,  were  always  allowed  for  good;  and  cob* 
eluded  that  the  Lords  ought  to  ooramit  upon 
every  general  impeachment  of  the  Conimona 
for  treason :  and  this  grew  to  be  the  queatioo 
stated  at  this  Conference:  which  the  ComoMMia 
affirmed,  and  the  Lords  denied.  Some  .things 
were  also  said  hy  the  Commons,  of  the  credit 
that  was  to  he  given  to  all  the  Commons  of 
England,  which  they  represented;  and  that 
they  could  not  be  supposed  to  intend  any  thing 
herein  but  public  justice  and  safety,  &c. 

"  The  Lords  answered,  and  aimed  from  the 
very  same  act  for  reversing  the  eanof  Stra&nd'a 
attainder,  as  foUoweth:  That  this  precedent 
was  not  allowable,  being  in  an  ill  time,  and 
branded  by  aa  act  of  re^eal^  by  which  it  was 
clear,  this  very  parliament  intended  it  should 
never  be  made  use  of;  for  besides  that  the 
act  of  attainder  recites  the  veiy  impeachment 
particularly,  and  other  proceedings  thereopon, 
and  stands  absolutely  and  totuly  repealed, 
which  is  enough  to  condemn  the  whol^  yet  they 
were  so  careful  that  this  precedent  which  led 
on  the  other  three  should  never  rise  in  judg- 
ment again,  that  thcj  further  enacted  in  ex* 
press  words,  That  all  records  and  proceedinp 
of  parliament  relating  to  the  said  attainder  be 
wholly  concealed  and  taken  off  the  file,  or 
otherwise  defaced  and  obliterated,  to  the  iur 
tent  the  same  may  not  be  visible  in  after-^ges, 
or  brought  into  example  to  the  pr^udice  of  any 
person  whatsoever;  in  which  geperal  word^ 
every  oiroumstance  and  panage  of  that  prec^ 
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dtnt  mml  needs  be  indoded,  none  betng  ex-  | 
cepCed,  90  thut  diis  left  the  course  of  par- 
Hament  for  ftccinations  and  trials  for  treasons 
ss  it  was  before.  And  there  were  no  other 
proceeding^  previons  to  the  said  Attainder, 
Mt  the  said  iiapeachiuent  upon  trials  and  pro- 
ceedings thereupon. 

<*  The  Lords  said,  They  could  not  allow  nil 
for  |i>od  that  was  dope  in  parliament  whilst 
the  courts  of  Westminster  sat ;  nor  would  the 
Cemmons,  if  they  reviewed  the  transactioOs  of 
the  Long  Parliament.  Tliey  absolutely  denied 
the  newest  precedent  to  be  the  best.  Antiquity 
was  always  venerable;  laws,  and  old  preoe- 
dents,  with  a  constant  course  of  them,  were 
nuwt  to  be  esteemed.  They  had  both  for  them 
in  thisoontroversy. 

**  The  Lords  gave  these  further  Reasons  in 
Answer  to^tbe  Commons,  and  to  shew  why  they 
eoght  not  upon  every  general  accusation  of 
treason  by  the  Commons  to  commit  to  custody 
the  person  or  persons  accused:  That  there 
could  be  no  precedent  of  commitment  pro- 
daced  upon  a  general  accusation  of  treason  be-' 
fore  the  earl  of  Stratford's  case ;  which  must 
neocBsarily  have  lieen,  to  make  it  the  course  of 
parliament.  The  last  drops  of  a  river  make 
not  a  stream  or  course,  but  the  constant  cur- 
rent. So  a  new  precedent,  but  of  yesterday 
as  it  were,  and  within  the  sad  memory  of  us 
all,  could  not  be  called  the  course  of  parliament. 
It  seems  contrary  to  natural  justice  and  reason 
that  a  person  accused  should  be  punished  be- 
fore he  knows  his  crime;  and  though  the  im- 
prisonment may  be  said  to  be  for  custody,  yet 
there  is  no  oerson  that  knows  not  his  fault, 
bet  takes  it  for  a  punishment;  and  it  is  really 
so,  if  he  come  afber  to  be  acquitted.  It  is  not 
suitable  to  the  dignity  or  trust  of  judges  in  in- 
ferior courts,  much  less  in  parliament,  the  high- 
est court,  that  they  should  be  kept  ignorant  of 
the  crimes,' whilst  they  are  pressed  to  commit 
Co  prison  upon  a  general  mention  of  them,  or 
that  the  prosecutors  should  conceal  what  thev 
know  from  the  judges,  or  have  ground  to  ask 
what  they  will,  and  not  let  the  judges  have 
ground  to  proecd  upon.  If  the  Lords  ought  to 
commit  upon  the  Coiiimons  impeachment,  they 
seem  rather  to  be  executors  of  processor  orders, 
than  judges;  which  ever  implies  fi  power  to 
consider,  and  do  as  they  shall  be  satisfied  in 
judgment.  The  precedents  are  contrary;  as 
14  fi.'S.  M.  7.  abp.  of  Aronders  case,  SI  R.  S. 
the  Lord  Stanley's  case,  38  H.  6. ;  and  W.  de 
la  Pole  duke  of  Suffolk's  case ;  as  the  Commons 
themselves,  in  the  argument  at  the  free  confer* 
eoce  upon  the  Petition  of  Right,  by  sir  Edw. 
Coke*  acknowledged,  and  urged  strongly,  as 
being  in  the  very  point ;  This  was  S8  H.  6.  No. 
16,  &c.  Such  a  course  of  proceeding  would 
not  leaivc^  it  in  tlie  power  of  the  House  of  Peers 
to'  preserve  Macna  Cfaarta  and  the  Petition  of 
Right  (which  fovour  liborty)  from  invasion ; 
and  herein  the  Lords  insist  not  only  for  them- 
telvet,  but  for  all  the  CommoiM.  Though  this 
he  a  Uottse  of  Commons  exoellentJ^  composed ; 
jet  Um  admittinf  this  claim  of  theirs  ym  or 


warrantable,  if  ever  there  should  be  a  House  of 
Commons  ill  disposed  or  engaged  in  faction,  as 
such  have  been,  they  might  by  pretence  thereof 
make  dangerous  inroads  upon  the  justice  and 
ancient  government  of  the  kihgdom,  terrify  and 
discompose  the  highest  judicature,  and  invade 
that  freedom  which  ought  to  be  in  parliament, 
and  indeed  bring  the  House  of  Lords  to  as  small 
a  number  as  they  please  to  leeve  unaccused. 
Jud^  in  inferior  courts  may  hail  for  treason 
specified;  0  laa^'ore,  may  the  House  of  Lords 
refuse  to  commit  till  specification,' or  bail  afber.. 
There  are  no  real  mischiefs  or  inconveniences 
the  other  way,  but  many  appear  by  committing 
before  -the  Judges  be  satisfied  in  the  crimes* 
The  practice  of  all  judges  and  justice^  in  fa- 
vour of  Hberty,  and  to  prevent  oppression,  is 
to  examine  upon  oath  the  particuhu*  crimes 
before  commitment,  that  the  ground  may  appear 
to  them  for  commitment,  or  else  they  are  of 
duty  to  bail  where  the  offonoe  is  bailable,  though 
the  accusation  may  be  laid  to  be  treason? 
much  more  should  the  nariiament  be  careful 
herein,  wbo  gives  examples  and  precedents  of 
justice  to  all  other  courts.  If  the  king  and 
his  counsel  are  not  to  imprison  without  spedal 
crime,  as  the  Commons  now  argue,  and  did  so 
before  in  the  conference  for  the  Petition  of 
Right,  to  wh^ch  the  Lords  agreed,  and  yet  tbt 
king  is  *  caput  parliamenti ;'  whence  oumes  this 
power  of  the  House  of  Commons  by  vote  to  en* 
force  a  commitment?  And  how  dangerous  "is 
it  to  the  subject !  The  Petition  of  RigU  having 
concluded,  Thatno  man  ought  to  beimprisooci 
or  detained  without  being  cfaaiged  with  some* 
thing  to  which  they  ml^t  make  answer  aocoid* 
iop  to  law ;  how  will  it  stand  with  that  to  com- 
mit upon  generals,  to  which  no  man  can  aaake 
answer  or  defend  himself? 

^'  There  were  no  new  Reasons  ofiered  bv  tha 
Commons;  and  therefore  tb«  Lords  told  them, 
That  having  considered  of  those  they  had 
given,  and  over-ruled  them^  after  a  rule  twice 
given  by  the  highest  court,  it  is  not  to  be  dis- 
puted but  the  parties  must  submit;  oxm  they 
resolved  last  session,  there  could  be  no  pro- 
ceedings or  diraatch  in  causes. 

*<  At  diis  Confereace,  Mr.  VaugliaB  said,. 
The  Commons  do  think  the  judicatute  so  well 
and  safely  lodjeed  in  the  Lords,  that  the  Com- 
mons do  not  wbh  any  part  of  it. 

**  The  Com  moos  would  not  agree,  that  tbt 
caseofWiUiamdela  Pole  was  upon  the  las* 
peachment  of  the  Commons ;  and  said.  That 
the  ^le  of  archbishop  Arundel  was  repoaM 
1  H.  4.  But  the  first  the  Lords  evinced  dearly^ 
by  the  record  which  was  present;  and  the 
repeal  of  Arundel's  case  did  not  weakeo»  but 
strengthen  it  as  a  precedeat  in  tfais  case,  .being 
in  the  repeal  it  was  ia  the  least  impeached  ia 
the  point  the  I^rds  voocbed  it  for.  And  'the 
chief  ground  of  not  repealing  the  aots<»f  that 
parliament  was>  (01  the  hard  oseasure  it  shewed 
to  the  House  of  Y^rk,  for  mainleoa&ce  oT 
whose  title  the  said  archbishop  was  a  chief  la- 
strument.    . 

"  Some  memben  of  tbt  Hoost  of  CtoMttat 
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«mdl  tMv  Immt  lluid  Bsuon  betetp  Thftt,  lome  aivioe  pteii  them,  wbicb  aakct  thMi 
if, Mbi«0eoiirin|tlieperMO,ilit9p«CMl matter  proceedas  tbcjr n«rtr did  ]r«t;  teioafcemiT 
uf  tivMoa  ghould  U  alladgfd,  it  woald  ba  a  thiog  happcpt  batwitt  ut,  bot  tbt;  incroach 
iaady  ooatag  that  all  complices  in  tha  treaion 
wiriicmafcethair  atcape,  or  quickaa  the  ne> 
aaSan  of  the  tnaioii  iotendad,  to  wcore  tbeaii- 
wKtt  the  hotter  tbeffehy.  To  which  the  Lotde 
mikde  Amwar,  ^  That  it  would  ha  ver^jf  hanl  with 
the  Mihject,  if  thej  ehouki  be  committed  when 
neiiiier  the  Hii|e  nor  the  accuser  did  know  the 
crime ;  and  if,  m  this  case,  the  Hoote  of  Coin* 
meiMy  who  were  the  accoier,  did  know  it,  thev 
mi^  talely  impart  it  to  the  Lordi,  for  thopab 
in  MO  eoooielton,  there  maj  be  allowed  to  be 
wiedem,  ym,  theee  ie  not  to  be  expected  se- 
lla Lerde  took  this  Report  into  coasi* 
deiacien  i  and  after  a  loag  debate,  the  qaea- 
lion  beiat  pot,  ^  Whether,  upon  the  Report  of 
the  last  rwe  Conference  given  the  Hoase  of 
CoouDons,  and  upon  the  whole  matter,  their 
lordehipe  are  satined  to  commit  the  earl  of 
Cftareodoa,  and  teqoester  him  ftom  parliaomnt, 
before  particular  treason  specified  or  aseigoed  i" 
U  wae  resolved  in  the  negative. 

Tba  Lards  confiimed  their  proceedings,  and 
tent  down  a  Message  to  the  Commons  to  thb 
aifeot :  ^  That  upon  the  Report  made  to  them 
of  the  last  Free  Coaference,  they  are  not  sa- 
tisfied  to  commit  or  sequester  from  parliament 
tlie  earl  of  Clareodon,  without  the  partloular 
daasan  ha  meotioaed  or  amigned.*'  This  threw 
the  Commons  into  a  great  feraseoi^  and  occa- 
sioned several  warm  speeches. 

Laid  Tbrrmgton^  (General  Monk's  son) 
nmved  not  to  part  with  any  privileges  of  the 
Commons  of  Eogland,  bet  adhere  to  the  go- 
fteral  hnpeachment. 

Sir  JI06.  Mtmrnrd,  The  matter  before  us,  is 
of  as  mat  oenoemmeot  as  ever  came  before 
us ;  tfthere  should  be  malice  supposed  in  a 
nation  ageinet  itself,  it  might  be  exercised  by 
giving  a  paiciouhtf  charge,  as  well  as  a  general ; 
naoy  of  the  Lords  are  convinoed  by  the  rea- 
ions  wa  gave  and  ooacur,  thinking  mv  prece- 
dents good,  and  have  entered  their  protestation 
m  the  Lords  House,  asserting  the  rights  of  the 
CooMions  of  England'  to  impeach  generally : 
io  that  (eicepting  the  Spiritual  Lords)  I  thmk 
I.may  say  wt  m^or  pivt  of  the  Lords  are  for 
ne ;  and  shoidd  we  nve  ou  this,  we  mav.  be 
wrested  nut  of  all  right,  and  the  Comaions  have 
no  way  to  proceed  to  an  impeachment,  but 
eome  men  to  be  so  great,  as  not  to  be  fairly 
Maenad*    TbareMre  anlieie* 

Mr.  WkUer,  The  Lords  are  a  noble  estate, 
hac  whatever  the  matter  b,  they  have  of  late 
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*  Macphersoa,  m  a  note  to  his  Life  of  Ji 
the  Secondy'Wff ttan  by  faimedf,  p.  ST,  asserts, 
that  Ihelmpenehmeot  was  moved  in  tfaeHoase 
ef  Commons  by  tha  Duke  of  Albemarle's  sob, 
n  youth  of  fHm«  years  of  age,  and  calls  this  an 
artifice  of  the  party  to  engage  the  Dnka  tho- 
mn|^aa  thefeeida. 


upon  us.    The  Miliiia  is  now  as  burdensome  to 
the  fiffy  pound  man  in  the  country,  almost  as 
all  other  taxes,  and  tha  Lords  have  notten  this 
advantage  of  us,  that  they  touch  not  tne  burden 
of  it  with  their  finger:  so  in  time  of  the  plague, 
the  Commons  must  be  shut  op,  hot  not  rhey, 
insomuch  cfant  a  good  act  provided  to  that  pm* 
pose  passed  not ;  wa  impeached  the  lord  Mor- 
daunt,  and  could  not  bring  liim  10  the  bar 
(thoagh  formerly  I  have  known  an  earl  a^d  » 
lord  brongbt  thither).    Yon  dasirad  a  frae  Con- 
ference about  it,  but  could  not  abtnin  one  to 
this  day;    Rome  was  at  first  modesif  and  o^y 
meddled  with  spirituals,  but  afUiamids  con- 
cerned themselves  ao  asoch  with  oihnr  asatiers, 
that  every  thing  almost  wae  made  lo  ha  tn 
Ordiae  ad  SptntmliB,  and  aaany  kintdena 
thereupon  break  from  them.    The  hoirmmm 
insist  upon  one  thing,  beoanse  th^  eay  it  is  iv 
order  10  their  judicature,  perhapa  hereaHar 
they  will  tell  us  we  must  come  to  tham  on  our 
knees,  because  it  is  io  order  to  their  judgment. 
-Consider  therefore  whether  there  be  any  hopa 
of  giving  them  satisfactioo ;  then,  whamr  yon 
will  adMia^  and  what  yon  wiU  do  nfbarwnrdi  | 
for  the  mesent  my  motion  is  to  ndhcm. 

Mr.  VmigktM.  It  is  truly  said,  tha  bnsineea 
before  yon  aeems  to  he  as  great  as  hath  been  in 
pariiaaftent ;  many  of  the  eoase^uenoea  being 
laviaihle,  therefore  before  yon  resolve  what  to 
do,  take  the  whole  matter  before  yon.  Tha 
difierenoe  between  the  Lords  and  ns,  ia  nnoB  m 
general  impeachment  of  treaaon ;  the  £ardsy 
after  a  Free  Conference,  say,  they  will  nai 
commit  unless  tpedal  treason  he  mentaooad  or 
assigned;  those  whom  yon  employ  to  manane 
the  Conforenctf  were  Tery  nnwilung  to  dime 
with  them,  but  it  seema  it  hath  pi^noad  no- 
thing, and  I  have  nothing  to  nsake  ma  hniievn, 
but  that  the  reason  is,  that  tha  Lords  warn  re* 
solved  (say  what  we  would)  not  to  be  satisfied ; 
for  I  know  nothing  which  thev  offored,  h«t  it 
was  fully  answered,  nor  any  thing  left  nndooa 
to  satisnr  them  if  they  would  have  been  antia- 
fied  ;  what  I  have  to  say  now  is  to  cianr  aoni^ 
thing  which  the  Lords  may  make  snoh  aioniid 
of. — When  we  urged  precedents,  and  made 
them  our  principal  reason,  we  told  them,  tha 
way  to  decide  what  was  ia  difference  hetwixt 
the  Hoiises,  is,  the  usage  of  parliamenta  ;  bat 
to  our  precedents  we  received  no  fiill  anewnr, 
^-Tben  the  Lords  used  this  reason,  nanoel/, 
that  they  cared  not  for  precedents,  becanee  it 
wasagainst  the  express  law  of  the  iand.  I  an* 
swerra  them,  we  would  join  with  them,  if  tlwj 
could  shew  law  against  it,  and  axjpeetad  whmt 
they  would  answer,  hot  heard  nothng :  mu^ 
dlscomte  there  was»  without  application,  of  the 
Great  Charter  and  of  a  atatnte  of  fifi  Ed.  a, 
bat  not  applied  ;  so  that  I  thoonht  laar  in  n 
Lord's  mouth,  was  like  a  awovi  in  n  hulj% 
hand,  the  sword  mi^  be  there,  hot  wheo  it 
comes  to  cot,  it  would  he  aukward  aad  naalaaa, 
Ihear  aince*  thatdK^naaniac  anaa  ^^^ 
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f^ihkh  muit  ht  cleared  by  meationitig  some 

la««s)  that  bj  Magna  Cbarta  it  it  provided, 

**  Tlvtt  uo  diah  tfaall^  be  takCn  or  imprifloned, 

or  coodemned,  but  bj  tlie  Jaw  ;**  and  thence 

thej  infer,  That  no    man    maj  be   iupri* 

wned,  bat  it  mutt  be  bj  his  peert,  or  by 

Hie  law  of  tlte  Ian d.-^ Again,  5  £d.  3.  No 

woman  s^ball  be  atraebed  upon  accutation,  or 

He  adjudged  nflife  or  limb,  but  aecordioi;  tu 

liieltw.— >^5  Ed.  3.  No  man  thaJl  be  taken  by 

a  Petition  to  tiie  king  or  hit  oouncil,  unlets  by 

iodictment,  of  Inwful  people^  or  by  process  of 

mil  at  common-law,  and  (say  they)  this  case 

is  to  none  of  the^.— ^SS  Ed.  3.  No  man  shall 

be  impriwmed  without  due  process  according  to 

ibe  old  law  of  the  .  land  :  out  this  case  being 

neither  by  presentment  nor  indictment^  the 

J/irds  would  not  statid  upon  oar  precedents, 

but  relied  on  this,  as  if  it  were  enough  in  bar 

if  alt  our  precedents. 

'  Therefore  fo  open  this,  and  the  danger  of  the 
conseouence,  there  are  ill  the  land  many  di^ 
iersflt  laws,  apd  proceedings  in  these  laws,  and 
ioprisonment  upon  them  ;  and  yet  not  one  of 
them  by  presentment,  indictment,  or  trial  by 
peers,  though  the  Lonls  thought  this  was  the 
Jaw,  and  there  was  no  otber.  !•  It  is  known 
that  the  crown*law,  or  prerogative,  is  distinct 
law  from  that  between  party  and  party.  S. 
There  is  the  law  and  custom  of  parliament, 
called  a  law,  '  ab  ompibiis  querenda,  k  multis 
*  ignorata,  et  h  paucis  tfognita.'  3.  Then  the 
Oinon-law,  (and  it  is  much  the  Bishops  forgot 
diat)  and  there  is  nothing  in  that  law,  more 
than  standing  in  a  white  sheet,  which  pro- 
ceeds not  by  indictment  or  presentment,  yet 
iherc  is  imprisonment  eren  in  thlit  law.  4. 
There  is  the  Law  of  Admiralty,  and  the  Arti- 
cles of  Oleron,  where  there  is  proce^ings  of 
nnotlier  nature,  and  by  imprisonment.  5.  The 
Law  of  Mercmmtf,  or  of  the  Staple.  0.  The 
Law  of  Arms,  where  is  imprisonment  and 
death,  and  yet  different  proceediugs  from  the 
common>law  in  the  Great  Charter :  now  no 
man  thinks  that  all  those  courses  of  proceedings 
are  taken  away  by  the  common-hiw,  and  it  is 
gross  ignorance  to  think  it.  7.  The  Law  of  the 
Forest,  which  is  most  different :  so  that  to  urge 
Magna  Cbarta  to  this  purpose,  as  if  all  pro> 
oeedings  in  those  cases  must  be  according  to 
tlie  common-law,  is  absurd. 

Then  there  are  divers  Writs  in  the  Register. 
One,  When  a  man  hath  received  tlie  king's 
money  to  serve  him,  and  went  not,  tlieo  there 
is  a  writ  to  arrest  him  upon  a  certificate  from 
the  captain  under  whom  be  was  to  serve.  Then 
the  oidinnry  VVrit/which  beloiigs  to  the  law 
ecclesiastic,  tit  Excommunicato  Capiendo,  Ano- 
ther, de  ApMtata  Capiendo,  to  recover  a  rei^u- 
lar  ran  away  from  his  convent.  Another, 
Called  n€  exeat  Regno^  to  imprison  a  man,  who 
will  not  give  security  not  to  go  out  of  the  king- 
dom, and  this  is  not  traversable  any  where, 
because  it  suggests  that  he  4vill  madiinate 
somewhat  hurtful  to  the  kingdom,  and  upon 
that  suggestion  he  is  imprisoned.  Another, 
when  a  man  hath  a  Leprosy.  Another,  to  burn 
vol.  vr. 


Heretict,  which  concerned  the  bishops  also,  if 
they  had  pleased  to  think  of  it.  These  Pro* 
ceedings  are  no  way  agreeable  to  those  men- 
tioned in  the  common-law. 

Iheh  consider  how  this  Resolution  of  tfa« 
Lords  strikes  at  the  law  of  parliaments. ,  !•  It 
is  certain  that  all  imprisonment  by  parliament* 
is  not  by  presentment,  indictment,  &c.  So  that 
by  this  means  that  power  is  taken  away.    9*' 
Contempt  against  pariiamertary  authority,  whom- 
soever be  is  to  appear  before  them,  and  dis* 
obeys  them,  they  nmy  imprison  him  in  the 
Tower,  and   yet   it   is   not   agaioit   Magna- 
Cliarta. 

Whither  therefore  tends  this?  Thecon^ 
dusion  most  be,  that  no  Impeachment  by  the 
Commons  must  go*on,  unless  it  be  by  present** 
ment,  and  sothere  is  an  end  of  sU  that,  for  whieb 
thepariiament  is  principally  called ;  nnleiswe 
are  part  of  thr>se  500  contemptible  ones,  who 
are  only  fit  to  give  money :  That  may  be  reserved 
for  us,  but  noUiing  else ;  though  Sd  Ed.  3,  saith, 
<  For  Redress  of  Grievances  m  the  kingdom  n 
'pariiament  shall  be  called  every  year.'  I 
would  know  which  way  we  shoold  redreai 
abuses,  if  we  are  so  for  from  remedying  in  ptr- 
liament,  that  we  must  be  that  out  to  tbe  com* 
mon  course  in  other  courts  f 

Ohj.  The  Lords  may  say,  if  ton  find  tbs 
statutes  broken,  and  short,  you  shall  hare  new,* 

Anm,  And  when  these  new  ones  are 
broken,  then  we  shall  have  a  remedy  ;  so  rite 
up  remedy,  and  go  to  the  remedy^  9d  infinitumf 
fur  there  it  no  more  reason  to  think  tnat  a  te- 
cond  law  shall  be  maintained  more  than  tbe 
first,  and  what  way  a  mischief  shall  be  re* 
dressed,  other  than  by  parliament,  I  know 
not. 

So  that  by  this  Resolution  of  the  Lords,  and 
denying  to  commit  upon  this  ground  (for  tbaf  , 
shewed  no  other)  every  thing  for  which  a  pe^-' 
liament  is  useful  is  denied  us. 

After  all  this  come  to  the  very  case.  If  a 
Treason  be  committed,  and  tbe  mme  is  that 
A.  fi.  is  Guilty  of  it,  it  is  lawful  to  apprehend 
him  for  it.  If  a  Hue  and  Cr^  pursue  a  man, 
though  he  be  not  of  evil  famei  yet  he  may 
lawfully  be  imprisoned.  If  it  proves  false,  he 
hath  his  remedy  ;  but^  that  obstructs  not  the 
law  to  bring  him  to  trial.*  Any  watchman  may 
arrest  a  niglit  walker^  and  hath  a  warrant  in  law 
fur  if,  and  this  is  as  good  process  in  law,  as  any 
original  writ. 

And  after  all  this,  consider  with  what  kind  of 
colour,  when  there  ore  weighty  reasons  why 
we  should  not  mention  speanl  Treason,  and 
that  mentioning  it  generally,  answers  the  Pe* 
(ition  of  Right,  the  whole  Commons  of  Eog- 
land  (who  are  in  no  degree  represented  by  the 
Lonls,  they  only  represent  their  own  persons) 
should  be  denied  the  securing  a  person  im- 
pcnchcd  unless  a  particular  charge  be  giveny 
now  pr^udicinl  soever  to  the  kingdom. 

Another  thine,  there  i»  no  rij^ht  which  a  man 
hath  in  this  land,  or  any  part  of  the  world* 
but  his  right  is  such,  that  if  it  be  kept  from  him, 
he  hath  a  mtaDk  to  come  to  it^  otnerwaysit  it 
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'DaanDUfD  sine  iD)ari«  ;'  for  mkttt  the  law 
|{ives  DO  remedy,  there  is  but  a  tuppotition  of 
right :  By  the  tanie  ineMure  it  will  follow,  tliet 
there  is  no  civil  wrouis  cao  be  done  to  any  man, 
but  tlte  law  provides  a  remedy,  if  that  wrong 
he  done  ;  and  if  by  the  law  there  is  no  remedy , 
itisoo  wroo^  :  consider  tlien  this  case. 
.  There  are  in  this  kingdom,  in  ihe  civil  state 
of  it,  three  estates  which  the  king  haih  then  in 
makii\g  laws:  Ttiere  are  three  cstntes,  wliereof 
the  king  is  principal ;  sometimes  they  are  men- 
tioned as  the  kiug*s  three  estates,  and  he  none 
of  tbeio  :  The  estate*  in  general  are  the  Com- 
lAous  of  the  kingdom,  (who  arc  perfectly  re- 
presented in  iliis  House)  the  Lorde  another, 
wid  the  King  another  ;  and  these  are  such,  that 
there  is  no  petitory  action,  nor  the  laws  di- 
rected to  any  one  of  tliem,  but  the  laws  you 
make,  are  to  distribute  justice  in  other  courts, 
For  instance,  If  all  ilie  Commons  of  England. 
who  ai«  one  of  the  estates,  should  accuse  one 
id  ^mselres,  the  party  can  have  no  wrong, 
because  the  parliament  can  have  no  action 
brought  agaiu^  ihem,  nor  can  tliey  be  sup- 
posed to  do  any  thing  (or  malice.  It  is  the 
same  between  the  body  of  the  Lords  and  Com- 
noDS  ;  and  there  is  no  taw  either  to  vindicate 
the  one  or  the  oll.er ;  buttliey  stand  as  if  tltere 
vfere'no  oocmminicable  law  betwixt  them  :  but 
the  measure  between  them  is  that  wjiich  is 
IQOod  for  the  whole ;  for  they  ate  the  makent  of 
laws  for  others,  but  no  laws  cao  be  fancied  to 
i^each  the  whole  of  the  Commons,  or  of  tUe 
Lords.«--So  that  it  is  easily  to  be  seeo^  how  it 
hath  been  put  upon  ua  ;  so  that  now  we  are  in 
•ocl)  a  Case, we  know  not  to  what  ends  we  shall 
proceed  upon  this  or  any  otlier  Impcachent ; 
for  by  this  judicial  power,  yuu  shall  be  excluded 
filoni  ahy  proceedings  by  laws  of  parliaments, 
and  ao  you  take  away  the  whole  right  of  the 
kingdom. 

Queit,    But  now  wliat  Skhsll  you  do  ? 

Answ.  I  see  many  inconveniencies  which 
may  happen  botli  ways,  but  I  see  so  many  this 
way,  thai  if  any  man  gave  such  counsel  as  is 
enlarged  upon  the  earl  of  Clarendon,  it  is  not 
80  dangerous  as  the  Case  before  you  ;  for  the 
ibomyeaieiiQies  attending  that  counsel  would 
quickly  shew  itself  by  the  misery  fol- 
lowing ;  but  this  is  a  small  thing  begun  with, 
which*  like  a  canker,  may  eat  till  it  l^  incura- 
lile»  and  that  is  as  absolutely  justifiable  as  this. 

And  now  I  have  said  this,  I  am  perplexed 
what  to  say  more,  for  all  can  bear  roe  witness, 
what  respect  I  have  endeavoured  to  preserve  to 
the  House  of  Peers,  but  I  am  so  sensible  of 
this,  that  though  I  cannot  forget  my  respect  to 
tiieoi,  yet  1  mast  lament  the  condition  into 
which  they  have  hrouiihtjhemselvcs  first,  and 
vs  next,  for  they  cannot  think  to  avoid  it.  The 
House  of  Peers  is  but  a  new  style,  called  so, 
i\s  Jurors  are  called  Peers,  from  the  word  Pur; 
for  every  commoner  hath  his  Peers  as  lords  have ; 
and  the  whole  style  fonnerly  was  Archhibhops, 
Bishops,  Dukes,  &c.  But  Par'et  Hfgniistk 
ijew  St  vie.  It  is  called  the  Upper  House,  and 
it  to  be  looked  upon  with   revereooe.    The 


Lords  have  a  jurisdiction  ;  but  in  this  Case,  I 
must  be  plain,  their  granted  jurisdiction  ariseth 
from  tlie  House  of  Commous,  if  you  impeach 
not  there*  your  judicial  power  will  be  very 
little.  If  a  lord  be  to  be  tried  for  treason,  the 
Lords  are  bub  his  Jurors  ;  and  though  they  try 
him  upon  honour,  not  upon  oath,  yet  they  are 
no  more  his  triers,  than  as  out  of  parliameut ; 
llie  judice  of  Treason  in  the  Lords  House,  is 
constituted  by  the  king,  as  a  Lord  High  Stew- 
ard, and  is  no  other  judge,  therefore  I  know 
not  the  judicature  they  »peak  so  mi»ch  of.*— 
1  here  is  another  fur  >\  ritt  of  Error,  which  are 
tliere  detf  rmined,  but  the  jurisdiction  of  that 
is  verylittie,  fur  the  incoaveuiency  of  the  Lords 
determiuing  what  could  not  be  determined  in 
other  couru,  is  so  found  out  S5  Eliz.  They 
are  to  be  brought  first  into  the  Exchequer 
Chamber.— There  is  another  way  when  persons 
carry  Complaints  to  the  Lords,  which  is  a  ques- 
tion, for  commoners  ought  not  ti»  carry  com- 
plaints there  except  in  some  cases  from  Chan- 
ceiy ;  therefore  this  matter  of  jurisdiction, 
which  they  tulk  of,  is  nut  such  a  wonderful 
thing  as  they  would  make  it.— Therefore  what- 
ever we  shall  do  after  it,  your  rights  be  so  roudi 
concerned,  that  you  know  not  wliere  the  stay 
will  be,  it  is  necessary  that  you  make  a  Com- 
mittee to  draw  up  a  Protestation  to  be  made 
by  this  House  concerning  this  matter.  The  in- 
vosiuu  of  your  right  in  it,  and  the  danger  to  the 
kingdom  by  it. 

Mr.  CoUman.  The  Lords  say.  That  commit- 
ting upon  a  geiMral  impeachment  is  against  law, 
uiid  1  think  it  will  appear  so ;  I  deuy  not,  hut 
a  Minimus  iviihout  special  cause  is  legal,  and 
grounded  upon  the  Petition  of  Ri|(ht,  the  rea- 
son of  wLrcii  is  to  secure  men  against  commit- 
ment by  a  special  Warrant,  and  a  Judge  ought 
nut  to  discharge  where  treason  is  alledgcd,  hot 
in  this  case  it  is  different ;  Tite  Judges  caimot 
discharge  a  roan  committed  after  examination, 
but  the  Lords  ought  not  to  commit  a  man,  ex- 
cept there  be  particular  treason.— If  I  come  be- 
fore a  Justice  of  Peace,  and  jay,  I  accuse  this 
man  of  treason,  will  auy  wise  man  commit  him  f 
he  makes  his  VVarrant  indeed,  but  be  tliat  ac- 
cuseth  most  go  farther  and  make  it  more  parti- 
cular, and  the  special  matter  roust  appear  be- 
fore be  commi^  ai>d  tliis  is  the  present  case. 
The  common  law  is.  That  no  roan  ought  to  be 
committed  without  particular  cause ;  because 
no  man  can  commit  in  capital  matters^  witliout 
taking  examination  before- hand,  otherwise  no 
man  can  justify  a  commitment:  Therefore  I 
am  not  satisfied  that  the  Lords  had  not  reason 
to  deny.  The  Commons  are  in  the  nature  of  a 
Grand  Jury  to  present,  but  the  Lords  are  the 
Judges;  Commitment  is  not  the  judgment,  bu( 
in  order  to  it,  and  the  Lords  have  a  discretion* 
ary  power  in  the  case:  The  Lords  say  not  that 
ttiey  will  not  comroit,  but  that  they  are  not  sa- 
tisfied to  do  it  without  special  matter,  therefore 
we  ought  to  send  it  up. 

Sir  JM.  Howard,  I  have  attended  the  Rea- 
sons given  against  making  a  protestation,  and 
whatever  is  said,  is  but  levelling  a  House  ^ 
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Coamioin  wiih  ereiy  prirate  accuser ;  a  Jat* 
tice  of  Peace  (it  is  said)  must  hare  evidence 
before  lie  commit,  and  tiiis  House  has  bad  in- 
ducemeuts  to  inipeftch ;  and  may  not  a  Hdase 
of  Commons  judge  what  is  treason  os  well 
as  n  Justice  of  Peace  f  The  inconveniencies 
and  danjgers  laid  before  joo»  if  yuu  proceed, 
are  nothing  in  comparison  of  those  on  the. other 
side.  Had  the  Lords  imprisoned,  they  had  be- 
fore this  had  the  particular  charge,  and  the  pro- 
testation is  not  to  stop  it,  but  to  make  way  for 
it  some  other  way ;  for  it  will  resolve  into  a  re- 
monstrance, by  which  you  may  give  the  nation 
aa  account  of  your  proceedings  to  coma  to  a 
trial  of  this  business. 

Mr.  Vaughan^  By  the  protestation  spoken 
of,  is  meant  to  presen'e  the  riglits  of  this  House 
tt^  the  whole  matter,  and  to  give  the  reasons 
ofyourproceedings. 

dir  3ao.  Meres.  What  is  said,  not  being  ex- 
plained, I  know  not  what  is  meant  by  ibe  Pro- 
testation ;  if  it  be  but  to  enter  it  into  our  books, 
I  am  not  against  it ;  if  it  be  an  appeal  to  the 
nation,  pray  consider  what  you  do. 

Mr.  Vauglidn.  This  way  of  Protestation 
differs  from  entering  in  our  books,  but  the 
best  way  is  to  draw  it  op,  and  bring  it  to  you, 
and  then  any  man  may  take  eiceptioiis  against 
it;  for  tlie  meaning  is,  that  this  House  claims 
its  rights. 

Mr.  Garroway,  First  make  your  Protesta- 
tion, and  then  appeal  to  tlie  king. 

Mr.  Vaugkan,  None  can  surmise  that  you 
mran  an  appeal  to  the  people  by  what  is  moved, 
for  what  is  done,  mXist  be  dune  to  some  part  of 
tlie  parliament ;  the  king,  lords,  or  yourselves : 
and  they  who  speak  of  it  (if  it  were  done  with 
evil  intent)  deserve  to  be  called  to  the  bar; 
when  it  is  brought  before  you  for  your  appro- 
batioo,  you  may  cither  retain,  or  reject  it. 

Sir  Wall.  Young,  I  desire  that  the  House 
may  know  before-hand  to  whom  they  are  to  re- 
monstrate, and  on  what  ground,  and  therefore 
to  ai^oum  their  debate  now. 

Mr.  Tret>or»  What  appeal  you  make  ought 
to  be  to  the  king,  but  bring  it  iu  hitlier  and  give 
it  what  name  you  please. 

Sir  Roh*  Atkins,  As  I  would  be  tender  of 
your  privilegCf|So  of  giving  offence  to  the  Lords, 
tberelore  we  shall  endeavour  to  be  unanimous 
in  this  House ;  a  Protestation  is  named,  I  am  a 
stranger  to  it,  and  would  understand  clearly 
What  it  is,  before  we  do  it;  That  it  is  a  course 
warranted  by  precedents  and  proceedings  of 
parliaments,  considering  what  eifect  it  hath  had 
to  late  times,  therefore  we  may  do^ell  to  ad- 
journ the  debate  and  consider  of  it. 

Sir  TAo.  UttUton,  This  Protestation  will 
be  like  tlmt  in  the  brd  Maynard's  case,  but 
straiewhat  longer,  and  ought  to  go  ho  farther 
than  to  one  of  the  estates,  imd  be  kept  within 
the  walls. 

Mr.  Swinftn,  You  sent  up  a  Charge  to  the 
Lords  tn  general,  desiring  that  the  earl  of  Cla- 
leadon  sfaoold  be  secured,  and  in  convenient 
^e  yon  would  send  up  articles;  from  that 
ithath  mit  betn  done,  osid  the  Lords  have 


passed  several  votes  about  it  since,  but  you 
have  not  passed  one. — Firbt  they  voted,  that 
they  had  not  complied  with  your  desires  for 
want  of  particular  treason  ;  Then  you  give 
them  reasons,  the?  are  not  satisfied  tvith  them; 
then  a  Free  Conference,  they  are  «till  unsatis- 
fied ;  and  all  this  while  you  have  not  come  to 
any  resolution :  so  that  till  you  come  to  n  vole, 
no  man  knows  but  that  you  are  satisfied  with 
their  answer:  for  when  the  matter  of  the  Pro- 
testation is  brought  in,  we  shall  not  be  read/ 
for  it  till  we  have  resolved,  that  ivhat  the  Lords 
insist  on,  is  an  obstruction  of  justice,  and  you 
cannot  agree  with  them  without  great  inaiuve*- 
nience  to  the  nation ;  Therefore  put  a  question^ 
**  That  th^  Lords,  not  having  agreed  to  secure 
the  earl  of  ClareiHion  upon  the  general  Im- 
peachment, have  obstructed  the  public  justice 
of  the  kingdom  in  proceedings  of  Parliament,^ 
and  is  of  dangerous  consequence  :*'  This  is  ne- 
cessary, because  the  Lords  hare  heard  nothing 
from  you,  but  endeavour  to  satisfy  them. 

Sir  John  Goodrich.  This  question  will  be  a 
isreater  accusation  of  the  whole  House  of  Lords,  * 
tlian  the  otlier  is  of  the  earl  of  Clarendon.  If 
you  will  go  by  way  of  Protestation,  and  keep  ic 
within  your  own  walls,  J  like  it  better  than  this 
question. 

Sir^Rqb.  Howard.  The  putting  this  question 
is  no  charge  upon  the  House  of  Lords  :  and 
therefore  it  that  gentleman  chinks  it  so  great  an 
one,  sure  he  thinks'  the  Charge  against  the  ear^ 
of  Clarendon  to  be  a  very  small  one.  Is  there 
any  obstruction  to  justice?  If  not,  wh)r  do  we 
not  comply?  If  there  be,  we  cannot  it  seems 
complain  without  charging  the  Lords.  Keeping 
it  within  your  owe'  walls,  is  hut  like  a  mad,  when 
he  is  alone,  muttering  arguments  to  himself,  and 
commending  himself  for  it.  If  you  meet  with 
any  obstructions,  pray  first  put  the  question, 
whether  you  are  obstructed. 

Sir  Rob.  Atkins.  It  is  no  light  matter  te 
charge  the  Lords  with  obstructing  justice  ; 
therefore  tire  thing  being  new,  pray  ad)ourn  it 
till  to-morrow,  that  we  may  be  more  of  one 
mind. 

Then  the  Question  was  stated,  namely, 

**  That  the  Lords  not  having  complied  vrith 
the  desire  of  the  Commons  in  committing  the 
earl  of  Clarendon,  and  sequestering  hire  from 
parliament  upon  the  Impeachment  froni  this 
House,  is  an  obstruction  to  the  public  justice  of 
the  kingdom,  and  is  a  precedent  of  evil  and 
dangerous  consequence." 

Resolved,  That  the  Question  be  put,  And 
being  put.  Resolved  in  the  affirmative. 

Resolved,  "  That  a  Committee  be  appointed 
to  draw  up  a  Declaration  to  vindicate  the  Pro- 
ceedings of  this  House." 

December  3. 

A  Message  from  the  Lords  by  two  Judges, 
That  they  have  received  a  large  Petition  from 
the  earl  of  ^hirendon,  which  intimates  that  be 
is  withdrawn. 

Sir  Tho.  Tompkins  moved  to  take  cere  te 
get  the  see-ports  Btopt 
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the  humble  Pstjtiok  and  Addum  of 
EowA&D  earl  of  Claeevoom  *. 


Sir  Tko,  Jjtlktim.  I  believe  be  is  imw  past 
ttoppiog,  but  we  should  do  it,  though  it  have 
no  eflfect;  lest  it  lopk  as  though  we  would 
have  him  escape. 

Sir  Koh,  Howard,  The  Lords  seem  now 
mistaken  in  liieir  opioiun  at  the  conference, 
th^  said  there  wms  no  fear  of  his  running  awav ; 
and  in  our  House  it  hath  been  jested  that  he 
was  not  like  to  ride  post.  Besides,  tlie  expres- 
»on  in  the  messrgeis('  withdrawn*)  which  may 
1m  an  inward  chamber,  therefore  it  is  fit  to  de- 
sire to  see  the  Petition,  and  command  soma 
members  to  prepare  something  to  vindicate 
yourselves  in  discnarge  of  jour  duty. 

Mr.  Seymour.  You  cannot  take  notice  to 
Che  Lords  of  the  Petition,  unless  ihey  think 

Sood  to  communicate  it  to  you,  but  make  the 
leclaration. 
Mr.  Vau^han,  I  look  upon  what  tlie  Lords 
■ay  as  doubtful,  therefore  beware  lest  vou  do 
aomething  misbecoming  you.  The^  only  sa^, 
that  he  is  withdrawn,  but  not  what  is  his  Peti« 
tion ;  for  the  saying  ihat  be  is  withdrawn,  is 
not  the  matter  of  a  Petition.  Perhaps  he  is^ione 
into  the  country,  the  message  seems  light,  and 
^ou  arc  to  take  no  notice  of  it.  If  it  be  of 
moment,  and  they  think  us  concerned,  they 
ahould  let  us  know  it ;  and  I  cannot  think  so 
of  the  t/irds,  that  they  would  use  that  word, 
if  he  were  fled ;  therefore  send  a  biessage,  to 
know  whether  fled  or  withdrawn. 

Mr.  Sol.  Ceif.  When  a  Delinquent  signifies 
to  his  judges,  that  be  is  withdrawn,  it  cannot 
aigpify  any  tiling,  but  that  he  is  withdrawn  from 
their  Judgment.  None  but  a  mad  man  will 
tell  them  that  be  is  fled,  fiearing  what  may 
ibilow ;  it  would  be  well  if  their  care  would 
prevent  his  flying ;  but,  yon  cannot  answer  it, 
if  you  hear  they  do  nothing,  and  so  seem  to 
aay ;  fiure  him  well. 

'Upon  all  which  motions.  Ordered,  "  That 
rir  Tho.  Cliffbrtt  (comptroller  of  Uie  king's 
iottshold)  be  sent  to  the  king,  to  desire  the 
ports  nay  be  stopped  .** 

December  4. 

Tbe  lord  Fiiahardtug  makes  Report  from  the 
king,  that  the  Message  for  stopping  the  Ports 
being  delivered  him,  he  had  taken  care  accord- 
ingly. 

A  Message  from  the  Lords  to  desire  a  speedy 
Conference: 

From  which  Mr.  Solicitor  reports;  We  at- 
tended the  Lords  at  the  Conference,  which  was 
dtllvered  by  the  duke  of  Buckingham, who  said 
to  this  purpose.  That  the  Lords  had  command- 
ed him  to  deliver  to  us  that  scand'<luus  and 
ieditiuus  Pufer  sent  from  the  earl  of  Claren- 
don, debirinp  us  to  present  it  to  you ;  and  to 
desire  you  m  otiitvenient  time  to  send  it  td 
tlum  agnin,  for  it  had  a  stila  which  they  were 
in  love  witt ,  and  desired  to  keep  it. 

Which  said  I'aper  was  read,  and  is  as  fol- 
lows, via.  ' 

**  To  the  right  honourable  the  Lords  Spiritual 
and  Temporal,  in  parliament  asd«rmbled, 


**  May  it  please  your  Lordships, 

**  I  cannot  express  the  unsupporuble  trou- 
ble and  grief  of  mind  I  sustain,  under  the  ap- 
{)rehension  of  being  misrepresented  to  jour 
ondships,  and  when!  hear  how  much  of  3rour 
lordships  time  hath  been  spent  upon  the  men* 
tion  of  me,  as  it  is  attended  with  more  pub- 
lic consequences,  and  of  the  difiereuces  of  opi- 
nion which  bsve  already,  or  may  probably 
arise  between  your  lordships  and  the  honour- 
able House  of  Commons ;  whereby  the  great 
and  weighty  nffeirs  of  the  kingdom  may  be  ob- 
structed in  the  time  of  so  general  a  dissattsfsc- 
tion. 

**  I  am  very  unfortunate  to  find  myself  to 
soflcr  so  much  under  two  very  disadvantajgeoQs 
reflectious,  which  are  in  no  degree  applicable 
to  ma.  The  first,  from  the  greatness  of  my 
estate  and  fortune,  collected  and  made  in  %o 
fiew  years,  which  if  it  be  proportionable  to  what 
is  reported,  may  very  reasonably  cause  my  in- 
tegntv  to  be  suspected.  *  The  >econd.  That  I 
have  been  the  sole  manager  and  cl»ef  minister 
in  all  tlie  transactions  of  state  since  the  king's 
return  into  Englsnd,  to'  August  last,  and  tbere- 
fisre  that  all  miscarriages  and  mibfortnnet  ougbt 
to  be  imputed  to  me  and  my  counsels. 

**  Concerning  my  Estate,  Your  lordships  will 
not  believe,  that  after  malice  and  envy  hath 
been  so  inquisitive  and  so  sharp- sighted,  I  ^«ill 
ofler  any  thing  to  your  lordships,  but  what  is 
exactly  true ;  and  I  do  assure  your  lord^hij^slo 
the  fii^t  place.  That  (excepting  from  the  king's 
bounty^  I  have  never  received  nor  taken  one 
penny  but  what  was  generalW  understood  to  he 
the  just  hiwfttl  perquisites  of  my  office,  by  tlie 
constant  practice  of  the  best  times,  which  I 
did  in  my  own  judgment  conceive  to  be  that  of 
my  lord  Coventry,  and  my  lord  Eismore ;  the 
practice  of  which  I  constantly  obberved,  al- 
though the  office^  in  both  their  times  was  law- 
fully worth  double  to  what  it  was  to  me,  and  I 
believe  now  is. 

**  That  all  the  courtesies  and  favours  which 
I  have  been  able  to  obtain  from  the  king  for 
other  persons  in  church  or  state,  or  in  West- 
minster-hall, have  never  been  worth  to  me  5/. : 

*  *'  Wheuthe  Chancellor  found  it  necessary 
to  withdraw  himself,  he  thought  it  as  necessary 
to  leave  some  address  to  the  House  of  Peers, 
and  to  make  as  good  an  excuse  as  he  could  tor 
his  abeencQ  witlioot  asking  their  leave;  which 
shotild  be  delivered  to  tbm  by  some  member 
of  their  body  (there  b^g  many  of  Uiem  ready 
to  perform  that  civil  oiSct  for  him)  when  hii 
absence  should  be  known,  or  some  evidence 
that  he  was  safely  arrived  on  the  otheir  side  of 
the  sea ;  and  that  time  being  come  (for  the 
packet-boat  was  ready  to  depart  when  the 
Chancellor  landed  at  Calais,)  the  earl  of  Den<» 
bigh  said.  He  had  an  Address  to  the  house 
from  the  earl  of  Clarendon,  which  ha  desired 
might  be  read.*'  Lord  CiaiendoA's  Life,  p*  4^^ 
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So  that  your  lordships  may  bt  confident  I  nm 
«s  innocent  from  corruption  as  from  nny  dts- 
Joysl  tboofhtt  wbicli  after  near  ihirty  years  ler- 
vice  of  tlie  crown,  in  some  diffibulties  anddis- 
treises,  I  did  never  expect  would  be  objected 
tu  me  in  lay  age. 

"  And  I  do  assure  your  lordships^  and  sbali 
make  it  very  manifest,  That  the  several  stims 
of  money,  and  some  parceb  of  land,  which  his 
majesty  hath  bountifully  bestotved  upon  me 
since  his  return  into  England,  are  worth  more 
than  all  X  have  amounts  unto  ;  so  iar  I  am  from 
advancing  my  estate  by  indirect  means.  And 
though  this  bounty  of  his  hath  very  far  exceed- 
ed my  nerit,  or  my  expectation,  yet  some 
others  have  been  as  fortunate  at  least  in  the 
same  bounty  who  had  as  small  pretences  to  it, 
and  have  no  ^reat  reason  to  envy  my  condition. 

^Concerning  the  other  imputation  of  the 
credit  and  power  of  being  chiefest  minister,  and 
so  causing  all  to  be  done  that  I  had  a  mind  to ; 
I  have  no  more  |o  say,  than  that  I  had  the  ^ood 
fortune  to  serve  a  of  aster  of  a  very  great  jodi;- 
ment  and  understanding,  and  be  always  joined 
with  persons  of  great  ability  and  experience, 
without  whose  advice  and  concurrence, .  never 
any  thing  hath  been  done. 

**  Before  lu&  majesty's  coining  into  Ent^lniid, 
he  was  constantly  attended  by  the  then  mar- 
qub  of  Ormond,  the  late  lord  Culpe|>cr,  and 
Mr. Secretary  Nicholas,  who  were  equally  trust- 
ed with  myself,  and  without  whose  joint  advice 
and  concurrence,  when  they  were  all  present 
(as  some  of  them  always  were)  I  never  gave 
any  counsel.  As  soon  as  it  pleased  God  to 
brinfc  his  majesty  into  England,  he  established 
his  Privy-Council,  and  shortly  out  of  them  he 
chose  a  number  of  honourable  persons  of  great 
reputation,  (who  for  the  most  part  are  still 
alive)  as  a  committee  for  foreign  affairs,  and 
Gonsidefation  of  such  things  as  in  the  nature  of 
them  required  much  secrecy,  dud  with  these 
peiBOQs  DO  vouchsafed  to  jom  me :  And  I  am 
confident  this  Committee  never  transacted  any 
thing  of  moment  (his  majesty  being  always  pre- 
sent) without  presenting  the  same  first  to  the 
council-board ;  and  I  must  appeal  to  them  con- 
cerning tny  carriage,  and  whether  we  were  not 
aff  of  one  mind,  in  matters  of  importance. 

"  For  more  than  two  years  I  never  knew  any 
difierenoes  in  the  councils,  or  that  there  were 
any  cooiplaints  in  the  kingdom,  which  1  wholly 
impnte  to  his  majesty's  great  wisdom,  and  the 
ietire  ooncorrence  of  his  cunnsellofs,  without 
(he  vanity  of  assuming  any  thing  to  myself; 
and  tlierelbre  I  hope  I  shall  not  be  singly 
cbaiged  with  any  thing  that  hath  since  fallen 
out  aosiss.  But  from  the  time  Mr.  Secretary 
Micbolas  was  removed  firom  his  place,  there 
wcrt  great  alterations ;  and  whosoever  knew 
any  thing  of  the  court  and  councils,  know  well 
bow  much  my  credit  hath  since  tliat  time  been 
^minishfd,  thongh  his  majesty  graciously  vouch- 
safed still  to  hear  my  advice  in  most  of  his  af- 
lain :  Nor  hath  there  been,  from  that  time  to 
this,  above  one  or  two  persons  brought  to 
Iha  omooiy  or  pitferred  to  any  considerable 


office  in  the  court  who  have  been  of  roy  inti* 
mate  acquaintance,  or  suspected  to  have  any 
kindness  for  me ;  apd  most  of  them  most  no- 
toriously known  io  have  been  very  long  my 
enemies,  and  of  different  judgment  and  prin- 
ciples fmni  me,  both  in  Church  and  State,  aifd 
have  taken  all  opportunities  to  lessen  my  ci^it 
with  the  king,  and  with  all  other  persons,  by 
mis*represeiitini;  and  mis^reporting  all  thst  I 
said  or  did,  and  persuading  men  1  have  done 
them  some  prejudice  with  his  majesty,  or 
crossed  them  m  some  of  their  pretensions  i 
Thongh  his  majesty's  goodness  and  justice  was 
sucn  that  it  made  little  impression  upon  him. 

"  In  my  buiable  opinion,  the  great  misfor- 
tunes of  the  kingdom  have  proceeded  from  the 
war,  to  wliich  it  is  notoriously  known  tliati 
was  always  most  averse,  and,  may 'without 
vanity  say,  I  did  not  only  foresee,  but  declare 
the  mischiefs  we  should  run  into,  by  entering 
into  a  war,  before  any  alliances  made  with  the 
neighbouring  princes.  And  that  it  may  not  be 
imputed  to  his  majesty's  want  of  care,  or  the 
negligence  of  his  counsellors,  that  no  such  al- 
liances were  entered  into,  1  must  take  the  bold- 
ness to  say,  his  majesty  left  nothing  unattempt- 
ed  in  order  thereonto ;  and  knowing  very  well, 
tliHt  France  resMved  to  begin  a  war  upon  Spain, 
as  soon  as  his  catholic  majesty  should  depart. 
this  world,  which  being  much  sooner  expected 
by  them,  they  had  in  the  two  winters  before 
heen  at  great  charges  in  providing  plentiful 
magazines  of  all  provisions  upon  the  frontiers^ 
tliat  they  might  be  ready  fur  the  war^  his  dm* 
jcsty  used  all  possible  means  to  prepare  and 
dispose  the  Spaniard  with  that  apprehension, 
ofiering  his  friendship  to  that  decree,  as  might 
be  for  the  benefit  and  securiiv  of  both  Crownv 

«  But  Spain  fiattering  itself,  Thdt  Franca 
would  not  break  with  them,  at  least,  that  they 
would  not  give  them  any  cause  by  administering 
matter  of  jealousy  to  them,  never  made  any 
real  approach  towards  a  fiiendship  with  his  ma- 
jestjf,  but,  both  by  their  ambassadors  here,  and 
to  his  majesty's  ambassador  at  Madrid,' always 
persisted,  as  preliminaries,  upon  the  giving  up 
of  Dunkirk,  Tangier,  and  Jamaica. 

'*  Though  France  had  an  ambassador  here, 
to  whom  a  project  of  a  treaty  was^ofiered,  and 
the  lord  Uolhs,  his  majesty's  ambassador  at 
Paris^  used  all  endeavours  to  punoe  and  prose- 
cote  the  said  treaty,  yet  it  was  cjuickly  discern- 
ed. That  the  principal  design  ot  France  was  to 
draw  his  mi^esty  into  sucli  a  nearer  alliance  as 
might  advance  their  deri|n;  witbont  which, 
they 'had  no  miod  to  enter  into  the  treaty  pro- 
posed. 

*<  And  this  was  the  state  of  nfturs  when  the 
war  was  entered  into  with  the  Dutch,  from 
which  time,  neither  Crown  much  cdnsidcffcd 
the  making  any  alliance  with  England* 

<*  As  I  md  from  my  soul  abhor  the  enteriog 
into  this  war,  so  I  presumed  never  to  give  any 
advice  or  counsel  for  the  way  of  managing  iu 
but  by  opposing  many  propositions,  which 
seemed  to  the  hue  Lord  'Treasurer  and  myself 
to  bo  ttoieaaonable,  as  the  paymcot  of  the 
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nen  by  ticketty  aod  maoj  othar  putioikn  I  bj  ihe  kc«  lordtreMorcr  to  gtfe  bi«  my 
which  added  to  the  ex  pence.  uice  snd  mdncm^  ha?iog  had  the  honour  fbmer- 

'  '  '  Ij  10  lerre  the  crown  as  Cbanoeilor  of  the  Ex* 
chequer,  whicli  was  for  the  most  fMUt  in  his  ma* 
jcsty's  presence.  Nor  hare  I  ever  been  in  the 
least  degree  concerned,  in  point  of  profit,  in 
letting  any  part  of  his  majesty's  revenue;  nor 
have  ever  treated  or  debated  it,  but  in  bis  map 
jesty's  presence,  in  which  my  opinion  concurred 


**  My  enemies  took  all  occasions  to  ii^veigh 
against  me,  and  making  their  friendship  with 
others  out  of  the  couacil,  of  more  licentious 
principles,  and  who  knew  well  enough  how 
much  I  disliked  and  complained  of  the  liberty 
they  took  to  themsehres  of  reviling  all  councils 
and  oooBsellors,  and  turning  all  Uiing^  serious 
and  sacred  into  ridicule.  They  took  all  ways 
imaginable  to  render  me  ungrateful  to  all  soru 
of  men,  (whom  I  shall  be  compelled  to  name 
in  my  defence)  persuading  those  that  nuscar^ 
ried  in  any  of  their  designs,  that  it  was  the 
Chancellor's  doiog ;  whereof  I  never  knew  any 
thing.  However  they  could  not  withdraw  the 
king^s  favour  from  me,  who  was  still  pleased  to 
use  my  service  with  others,  nor  was  there  ever 
any  thing  done  but  with  the  joint  advice  of  at 
least  the  major  part  of  those  who  were  oonsult- 
ed  with.  And  as  bis  majesty  commanded  my 
service  in  the  late  treaties,  lo  I  never  gave  the 
least  advice  in  private,  nor  wrote  one  Tetter  to 
any  one  person  in  either  of  those  negociations 
but  upon  the  advice  of  the  council,  and  also 
after  it  was  read  in  council,  or  at  least  by  cl«e 
king  himself,  nod  some  others ;  and  if  I  pre* 
pared  any  instructions  or  memorials,  it  was  by 
the  king's  command,  and  the  request  of  the 
secretaries  who  desired  my  assistance;  nor  was 
it  any  wish  of  my  own,  that  any  ambassador 
should  give  me  any  account  of  the  transactions, 
but  to  the  secretaries,  to  whom  I  was  always 
ready  to  advise ;  nor  am  I  conscious  to  myself 
of  ever  having  (tiven  advice  that  hath  proved 
mischievous  or  mconvenieot  to  his  majesty; 
and  I  have  been  so  far  from  being  the  sole 
manager  of  afiairs,  tlmt  I  have  not  in  the  whole 
lasf  year  been  above  twice  with  his  majesty  in 
any  room  alone,  and  very  seldom  in  the  two  or 
three  years  preceding. 

**  And  since  the  parliament  at  Otford,  it 
hath  been  very  visible,  that  my  credit  haih  been 
Tery  little,  and  that  very  few  things,  liave  been 
liesrkened  to,  which  have  been  proposed  by 
me,  but  contradicted,  eo  nomuu^  oecause  pro- 
posied  by  me. 

*'  I  most  humbly  beseech  your  lordships  to 
aemember  the  office  and  trust  I  had  for  seven 
years,  in  which,  in  discharge  of  my  doty,  I  was 
obliged  to  stop  and  obstruct  many  mens  pre- 
tences,  and  refused  to  set  the  seal  to  pumy  par- 
dons and  other  grants,  which  would  have  been 
profitable  to  those  who  procured  thens,  and 
laany  whertof,  upon  my  representation  to  his 
miyesty,  were  for  ever  stopt,  which  naturally 
have  nked  many  enemies  to  me :  And  my  fre- 
quent concurring,  upon  the  desires  of  the  late 
lord  treasurer,  (with  whom  I  had  the  honour  to 
have  a  long  and  vast  friendship  to  his  death)  ia 
representing  several  excesses  and  exorbitances, 
the  yearly  issue  so  far  exceeding  the  revenues, 
provoked  many  persons  coacmcd,  of  great 
power  snd  credit,  to  do  me  all  the  ill  olfices 
they  could,  and  yet  I  may  faithfully  say,  That  I 
never  meddled  with  rfny  part  of  the  revenue  or 
^  adminstratioo  pf  it,  but  when  I  was  deand 


alway  with  the  majqr  part  of  the  counselloiu 
who  were  present. 

"All  wliicfa  upon  examination,  will  be  made 
manifest  to  your  lordships,  how  much  seevef 
my  integrity  is  hlastedby  the  asalice  of  those 
wlio  I  am  confident  do  not  believe  themselves. 
Nor  have  I  in  my  life,  upon  all  the  treaties,  or 
otherwise,  received  the  value  of  one  shilling 
from  all  the  kings  or  jprinces  in  the  world  (ex«( 
cepting  the  books  of  the  Louvre  print  sent  me 
by  the  Chancellor  of  France,  by  that  king%  di» 
rection)  but  from  my  own  master,  to  whoee  eD« 
tire  service,  and  the  good  and  welfarr  of  my 
country,  no  man's  bean  was  ever  more  devoted. 

**  This  being  my  present  condition ;  I  do 
most  humbly  beseech  your  lordships  to  enter* 
tain  a  favourable  opinion  of  me,  and  to  believe 
me  to  be  innocent  from  ttiose  foul  aspersions^ 
until  the  contrary  shall  be  proved ;  which  I  am 
sure  can  never  be  by  any  msn  worthy  to  be  be* 
lieved :  Arid  since  the  distempers  of  ihe  timesi 
and  the  difiereoce  between  the  two  Uonses  in 
tlie  present  debate,  with  the  power  and  ma* 
lice  of  my  enemies,  who  gave  out  that  I  should 
prevail  with  his  majesty  to  prorogue  or  dissolve 
this  parliament  in  displeasure,  and  threaten 
to  expose  me  to  the  rage  and  fury  of  the  people, 
may  make  me  to  be  ^ked  upon  as  the  cause 
which  obstructs  the  King's  service^  and  upiity 
and  peace  of  the  kingdom. 

'*  I  most  humbly  beseech  your  lordships,  tfasit 
I  may  not  forfeit  your  lordships  favour  and  pro* 
tection,  by  withdrawing  my  self  from  so  power* 
lul  a  pemecution,  in  hope  that  I  qwy  be  M&^ 
by  sueli  withdrawing,  hereafter  to  appear  aad 
make  my  defence,  when  his  majesty's  juitioe 
(to  which  I  shall  always  submit)  may  notbe  ob* 
scrocted,  or  controlled,  by  the  power  and  mm* 
lice  of  those  who  have  sworn  my  dcatractioo. 

*<  CLaaBVDov." 

Mr.  Vamgkan,  I  think  it  not  canveniewt  lo 
lose  more  time  about  this  paper.  Since  the  tiaae 
of  the  earl  of  Clarendon's  name  being  mention* 
ed  here,  I  had  nothiag  to  charge  him  vrith  tiH 
now,  but  most  of  the  bsads  of  tois  charge  are 
so  weijthty,  that  I  am  confident  they  will  be 
easily  and  thoroughly  proved,  dioagh  I  kniem 
not  how ;  so  that  I  admire  at  hiscoofidcoce,  to 
charge  this  House,  and  so  the  aatioa,  as  fait 
pcnecutors,  and  that  in  such  a  condition,  as  he 
hopes  to  vindicate  himself.  It  is  the  first  tioM 
that  ever  I  heard  an  innocent  mmi  run  away 
under  the  greatest  charge,  with  hopes  to  return 
again  and  vindicate  hinuelf*— Then  markose 
expression,  he  saith,  '  he  is  as  fer  from  comip 
*  tion,  as  from  disloyalty.'  If  he  said  he  was  ga^ 
ty  of  neithery  be  nd  said  so^eching ;  hat  ^ 
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tliat  etpve«ioii  he  may  be  guilty  of  both :  So 
insolent  a  paper  I  never  met  with  in  this  king* 
dou,  nor  have  I  ever  read  the  like  in  any  other; 
w  inconsiderable  a  part  of  the  nation,  at  he  is, 
to  kiy  it  upoti  the  nation,  who  if  iimoceot, 
migbt  defend  himself ;  if  guilty,  why  doth  he 
charge  the  nation  with  pereecuting  ?  Therefore 
without  troubling  yoar^lves  with  it,  do  as^the 
Lords  bore  done;  who  deliver  it  t(»you  as  ascan- 
daloos  and  seditious  pnper;  it  haih  malice  in  it, 
and  is  the  greatest  reproach  upon  the  king,  and 
the  whole  aatitm,  that  e^er  was  given  by  man. 
Tberetbre  put  the  Question  whether  his  Paper 
shalJ  not  have  the  character,  that  it  is  a  scanda- 
lous and  maliciotts  Paper,  and  a  reproach  to  the 
justice  of  the  nation. 

Resolved,  upon  the  question,  **  That  the  pa- 
per sent  to  the  Lords  by  the  earl  of  Clarendon, 
apd  by  them  sent  down  to  the  House  of  Com- 
mons, and  now  read,  is  scandalous  and  sediti- 
ous, and  doth  reproach  the  king  and  the  public 
justice  of  the  nation/' 

Sir  lia6er/  Howard,  You  have  voted  this 
Paper  scandalous,  and  therefore  it  should  not 
live ;  wherefore  I  move  it  should  be  burnt  by  the 
Hangman. 

Mr»  Gmrramay,  The  Paper  is  the  Lords,  and 
fOQ  must  send  it  to  them,  but  enter  it  into  your 
books^  and  your  vote  upon  it. 
Resolved,  **  Jo  have  it  burnt/'  * 
Sir  IM,  Carr,  The  Paper  is  the  Lords,  there- 
fore move  them  to  concur  that  it  may  be  burnt. 
Sir  Rob.  Howard,  The  meaning  of  my  mo- 
tion is,  because  the  duke  of  Backs  desired  the 
Paper  again  for  the  admirableoess  of  the  stile ; 
it  is  entered  into  their  Books  already,  and  they 
need  it  not  to  that  end ;  therefore  desire  the 
Lords  concurrence  to  born  it. 

fii4Qlved,  "  To  send  it  to  the  Lords  to  that 
and." 

December  5, 
A  motion  being  made  to  send  to  the  Lords 
in  pttrsoance  of  the  Vote  about  burning  the 
Paper: 
idr.  Vaugkan.  I  am  against  sending  op  the 

_  m 

*  **  This  Address  was  no  sooner  read,  in  the 
House  of  Lords,  but  thej  who  had  contributed 
most  to  the  abaentine  himself,' and  were  privy 
to  all  the  promises  which  had  invited  him  to  it, 
seemed  much  troubled  that  he  had  escaped 
their  jnst ice,  and  moved,  'That  orders  might 
be  forthwith  sent  to  stop  the  ports,  that  so  he 
might-  be  apprehended ;  when  they  well  knew 
that  he  was  landed  at  Calais.  Others  took  ex- 
ceptions to  some  expressions,  '  which,'  they 
said,  *  reflected  upon  the  king's  honour  and  jus- 
tice.' Others  moved,  *  That  it  might  be  enter- 
ed in  their  Journal  Book,  to  the  end  that  they 
might  farther  consider  of  it  when  they  shoula 
think  fit  ;'  and  this  was  ordered.  The  Address 
was  DO  auoner  read  in  the  other  House,  hut 
th^  who  had  industriously  promoted  the  for- 
mer reaolution  were  inflamed,  as  if  ibis  very 
instrtiment  would  contribute  enough  to  any 
thing  that  was  wanting ;  and  they  severally  ar- 
raigned it|  and  inveighed  against  ttie  person 


I^rds  to  that  purpose,  because  you  have  order- 
ed to  enter  the  Paper  into  your  Books,  and 
when  a  Paper  is  burnt,  it  is  not  to  stand  upon 
record,  but  should  be  rased  out ;  which  two. 
things  are  a  perfect  contradiction,  therefore 
let  it  rest  as  it  is ;  we  have  voted  it  Scandalous, 
&c.  The  Lords  tell  us  not  that  they  have  done 
any  such  thing,  though  thej  ought  to  have  done 
it  first. — As  for  the  earl  of  Clarendon,  he  being 
now  gone,  if  such  a  like  occasion  should  fall  our, 
we  are  in  a  worse  condition  than  we  were :  for 
there  is  this  precedent  against  us,  in  a  case  now 
manifest :  and  it  beconys  us  to  do  something 
in  order  to  the  Lords  concurring,  that  so  a  good 
understanding  may  be  got ;  therefore  I  shall 
propound  this  to  you,  to  be  sent  up  to  them  to 
that  end. — Namely,  when  any  subjects  ^hall 
be  impeached  by  the  Commons  before  the 
Lords  in  parliament  with  desire  to  secure  him 
such  person  by  the  law  of  the  land  oug^t  to  be 
secured  accordingly.  This  vou  have  in  effect 
voted  already,  in  saying  the  *  Justice  of  the 
kingdom  is  obstructed  by  their  not  doing  it/ 
Secondly,  wlien  such  impeached  persons  shall 
be  secured,  the  Lprds  may  limit  a  certain  time 
fdr  bringing  in  the  charge,  to  prevent  delaj  of 
justice,  liiis  may  salve  all,  and  prevent  such 
ways  as  may  be  displeasing  to  the  Lords,  and 
perhaps  us  also,  in  some  cases  hereafter. 

Mr.  Swinfen,  1  am  persuaded  that  according 
to  the  rules  of  parliament,  wlien  you  charge  by 
impeachment  generally,  and  promise  in  due 
time  to  send  op  your  charge^  they  ought  to  se- 
cure ;  but  tbey  not  having  done  it,  I  question 
whether  yon  could  do  what  yon  have;  but 
the  earl  of  Clarendon  flying,  it  is  manifest  jus* 
tice  was  obstructed ;  for  he  migbt  have  been 
brought  to  his  tHal,  if  the  Lords  had  secored 
him ;  but  now  your  Vote  is  made  good,  vfhick 
seems  to  lay  the  advantap  on  your  side. 

Sir  JRo6.  Howard.  1  think  this  messace  to  the 
Lonis  will  destroy  the  way  of  vindicating  our- 
selves by  declaration ;  therefore  finish  the  de- 
claration, and  then  resolve,  before  you  publish 
it,  whether  to  send  op  tliis  message. 

who  had  sent  it,  with  all  imaginable  bitterness 
and  insolence.  Whilst  others,  who  could  not, 
in  the  hearing  it  read,  observe  that  malignity 
that  it  was  accused  of,  sat  still  and  silent  as  if 
they  suspcclcd  that  somewhat  had  escaped 
their  observations  and  discovery,  that  so  mnch 
transported  other  men ;  or,  because  they  were* 
well  pleased  that  a  person  against  whom  there 
was  so  mnch  iiiry  and  malice  professed,  was  got 
out  of  their  reach.  In  conchision,  after  long 
debate  it  was  concluded,  *  That  the  Paper,  con- 
taining much  untruth  and  scandal  aad  seditioa 
in  it,  should  be  publicly  burned. by  the  hand  of 
the  hangman/  '  Which  vote  they  present! v  seat 
to  the  Lords  for  tlieirooncuirence^  whOytheagh 
they  had  not  observed  any  such  guilt  in  it  be* 
fore,  would  maintain  no  farther  contests  with 
them,  and  so  concorred  in  the  sentence.  And 
the  poor  Paper  was  accordingly  with  solemnity 
executed  by  the  appointed  offieer.'^  Lord  Cla» 
rendon's  Life,  p.  4G4. 
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Mr.  Vaughan.  If  the  Lords  agree  with  us,  we 
nay  spare  the  (leclumtioii,  l*uc  if  they  agree 
not  now^  ihey  will  much  lees  hereafter :  your 
declaration  can  amount  to  no  more  but  this, 
make  a  nurmtive  of  the  invalidity  of  the  Lords 
Precedents;  but  then  you  mnu  of  Dece»ity  do 
something  more,  else  yoor  labour  is  in  vain ; 
therefore  tliis  Mcasnge  with  these  Votes  art 
necessary. 
,  Sir  Biek.  Ttwmle^  I  expe<;^  that  when  the 
'Mkri  of  Clarendon  had  been  fled,  the  Lords 
would  have  desired  the  king  to  issue  out  a  pro* 
damation  to  apprehen^  him,  seeing  they  have 
been  the  occasion  of  his  escape ;  tlierefore  now 
desire  their  concorrenoe  to  go  to  the  king  to 
that  end,  and  if  they  concur,  they  have  upon 
the  matter  granted  commitmeut  upon  a  gene- 
ral in^peachment*. 

Mr.  Vaugkan.  I  thought  it  my  duty  to  offer 
you  what  I  nave  done ;  if^ua  like  it  not,  I  de- 
sire to  be  excused  in  tenring  yoa  in  the  decla- 
ration, and  that  they  who  think  it  necessary 
itotttd  b6  pleased  to  take  the  pains  to  do  it. 

Sir  Tho»  Lee.  If  you  declare^  it  will  beget  an 
answer,  and  where  will  that  end?  if  you  send 
up  your  Votes  ^nd  the  Lords  agree^  your  end 
is  answered ;  for  it  is  a  yielding  that  which  they 
have  yet  denied ;  Vicnir  declaring,  and  entering 
it  upon  the  jouniai,  will  be  to  no  purpose.  It 
is  but  like  a  man,  who  having  been  beaten  pub- 
licly, in  the  chamber  calls  him  who  did  it  rogue. 

Mr.  Hampden,  I  desire  that  the  words, 
'  Law  of  ^  land'  may  he  left  out,  and  the 
words '  Law  of  parliament*  or, '  Usage  of  par- 
liament* pot  instead  of  them ;  for  it  bath  been 
shewed  us,  that  there  are  several  ways  of  iu* 
peachment  besides  common-law. 

Mr.  Vaugh&u,  Those  words  were  purposely 
put  in,  because  at  the  free  conference,  when 
we  pressed  the  law  of  parliaments,  the  Lords 
pressed  the  law  of  the  land,  by  way  of  negative 
as  if  the  law  of  the  land  were  otherwise;  but 
rather  than  that  shall  be  any  obstruotion  put  it 
by  hiw. 

Mr.  Steward.  Leave  out  tlie  words,  *  by  law* 
for  if  a  Hnan  be  secured,  it  is  implied  by  them 
who  do  commit  tliat  it  is  according  to  law. 

Then  it  being  moved  to  draw  both  Votes  in 
one ; 

Sir  Tko.  LitileUm.  Thoueh  you  should  put 
both  Votes  into  one,  it  will  iiOt  answer  your 
end,  fur  the  Lords  will  niit  concur  with  the 
first  part,  and  ^et  may  mnke  use  of  what  part 
yon  grant  of  tt,  that  in  the  last,  and  so  have 
advantage  against  you  :  but  there  is  another 
reason,  why  you  should  forbear  these  Votes, 
namely,  prudence. — ^The  earl  of  Clarendon 
being  gone,  there  is  an  expectation  that  a  Bill 
dmuld  be  prepared  to  do  something  farther, 
wherein  I  hope  both  Houses  will  jom  ;  if  yon 
send  up  this,  you  will  ^ve  disturbance  to  that 
BiH ;  and  if  yousliould  enter  thisin  your  Books, 
in  order  to  send  it  up  hereafter,  tliey  will  hear 
of  it,  as  done  to  make  them  swallow  their  for-< 
mer  Eesolres. .  "(herefore  defier  it  for  the  pre- 
•cnt. 
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Mr.  7W«or.  Consider  whether  the  matter 
betwixt  you  and  the  Lords  is  not  well  as  it  is : 
you  have  voted,  that  when  a  man  is  generally 
impeached,  he  ought  to  be  secured,  and  that 
tlie  Lords  not  having  dune  it,  is  an  olmtruction 
to  justice,  and  what  will  it  signify  to  carry  it  to 
tlie  Lords?  whst  hath  since  fallen  our,  justifies' 
YOU,  and  lays  the  disadvantage  np«m  the  Lords. 
The  world  expects  now  what  you  will  do  fur- 
ther, and  that  must  be  by  concurring  with  the 
Lords. 

Sir  Tho.  Clifford,  We  all  agree  to  tliese 
rotes,  in  order  to  jastifv  your  rights ;  but  what 
is  die  use  of  it  ?  yuu  have  already  done  it  in 
your  books,  and  you  canoot  expect  the  Lords 
should  go  so  much  against  their  own  votes; 
thb  therefore  will  lut  widen  the  gap,  it  being 
telling  them  they  must  eat  their  words. 

Sir.  TAo.  LUtieion.  Those,  who  have  had 
a  hand  in  the  Charge  against  the  earl  of  Cla- 
rendon, have  been  thought  sometimes  too  vio^ 
lent,  sometimes  too  remiss  as  not  able  to  make 
out  the  charge  :  but  what  I  speak  now,  is  for 
your  honour,  which  will  be  wronged  in  this 
proceeding ;  I  am  for  bringing  the  impeach- 
ment to  something;  and  therefore  against 
these  votes :  now  you  make  a  declaration  of 
vour  own  rights,  and  entering  it  upon  your' 
Dooks,  that  not  only  the  vote  may  appear,  bat 
the  ground  .of  it,  but  not  to  declare  to  the  Lords, 
which  will  beget  an  answer,  and  exasperate. 
It  is  now  unseasonable  to  make  tlie  Lords 
retract,  tliereforelayit  aside  ;  for  though  I  am 
cocfident  that  gentleman  did  it  to  no  such  end, 
yet  if  I  would  design  any  thing  to  the  earl  of 
CUrendon*s  advantage,  I  could  not  take  a 
better  way  than  this. 

Mr.  Vaughan,    This  is  but  the  affirming  all 
which  hath  been  done  already,  and  I  am  for 
none  of  those,  who  are  contriving  for  any  thing' 
out  of  the  House. 

Sir  Will,  Coventry,  This  question  is  not 
now  seasonable;  thottgh  it  is  a  better  expedient 
than  the  declaration,  as  thinn  now  stand,  and 
considering  what'  hath  pAst,  I  nm  apt  to  think 
the  Lords  may  do  it  of  their  own  accord,  and 
you  would  not  willingly  have  a  negative  to 
your  votes.  Therefore,  seeing  your  votes  may 
be  of  use  hereafter,  put  nu  question  at  all,  but 
adjourn  the  debate  to  a  proper  season. 

Mr.  Vaughan,  I  am  against  the  adjourning 
of  it,  and  have  given  testimony,  that  I  have 
done  nothing  to  he  thought  to  do  that  which  is 
so  much  for  the  advantage  of  the  earl  of  Cla- 
rendon, and  shall  take  heed  of  doing  any  thing 
hereafter  to  be  so  reflected  on. 

Sir  77ir>.  Littleton.  I  hope  I  avoided  any 
such  reflection,  nor  did  I  speak  tio^  thing  to 
such  purpose.  I  do  not  believe,  nor  ever  did 
think  nny  surh  thing,  and  hope  that  gentleman 
himself  believes,  that  no  man  in  this  Ilouse 
hath  more  honour  for  hirn  than  I. 

Sir  J.  Charlfton,  Let  the  world  see  that 
you  do  nut  intend  to  restrain  yonr  proce^dingt 
to  the  earl  of  Clarendon,  but  make  it  a  general 
ca^e ;  and  therefore  are  concemedio  honour  to 
put  the  question.  . 
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.   Rewilfcd  «pon  the  questioni  that  the  qiiet- 
uoabeput. 

R^lredt  **  Th«t  hoth  the  questions  pro- 
poonded  by  Mr.  Veughoay  and  putsioj^ly 
IB  the  affiroMttve,  be  carried  up  to  the  Lords. 

Decemher  IS. 

A  Bill  was  brought  frona  the  Lords,  to 
baoish  the  earl  of  Clarendon,  and  read. — After 
mding,  several  objections  belnp  made,  and  it 
beimt  alledged  that  it  was  an  abuse  put  upon 
fhe  Comraons  by  the  Lords,  and  that  a  bill 
ef  attainder  being  propounded,  after  some 
debate,  the  House  passed  tliis  vote  : 

Resolved,  '*  That  this  House  taking  notice 
of  the  fligfit  of  the  earl  of  Clarendon,  being 
uodrr  an  impeachment  of  High-Treason  by 
thisHoose ;  ttie  kin<:'ft  majesty  be  humbly  de- 
sired to  issue  out  his  Proclamation  for  summon- 
ing the  said  carl  to  appear  by  a  day,  and  to 
apprehend  him  in  order  to  his  trial." 

fiesolved,  *'  To  send  to  the  Lords  for  their 
coBcorreDOe  to  this  Vote.'' 

December  14. 

A  Message  from  the  Lords  for  a  Conference, 
at  which  they  delivered  two  reasons,  why  they 
could  not  concur. 

1.  *'  First,  for  that  they  conceive  a  Procla- 
mation in  the  way  proposed  would  be  ineffeo- 
taal,  since  it  is  not  tmbjHtnn  convtctioniif  which 
cannot  be  uiiiil  particulars  in  order  to  trial  be 
declared. 

9.  '*  That  what  the  House  of  Commons 
hath  proposed,  and  do  propose  at  present,  is 
intended  in  order  to  a  judicial  way  of  pro- 
ceeding; but  since  the  earl  of  Clarendon's 
flight,  their  lordships,  upon  consideration  of  the 
whole  state  of  affiurs,  and  of  the  kingdom,  have 
upon  grounds  of  prudence  and  justice  tliought 
fit,  for  securing  of  king  and  kingdom,  to  pro- 
ceed in  a  legislative  way  aeainst  the  said  earl,  a^d 
have  to  that  end  past  and  sent  down  to  them  a 
bill  of  banishment  and  iucapacity  against  him 
with  which  this  vote  is  inconsistent.*' 

Dteemker  15. 

Tlie  said  Reasons  from  the  Lords  being  re- 
ported and  Ci>nsfdered,  and  it  being  moved  that 
the  House  would  declare  themselves  unsatis- 
ikd  with  them : 

Sir  Tiw.  Clifford.  I  am  against  passing  a  vote 
present  upon  the  Lords'  Reasons,  but  read  the 
mil  sent  aown  from  thence,  and  summons  him 
fay  it  to  atppear  by  o  day. 

Mr.  Trevor,  Some  are  aeainst  the  hill, 
hecauM  it  goes  too  far,  condemning  hefure 
hearing,  others  would  have  it  to  go  farther, 
SomnMins  is  in  order  to  hearing,  tritil,  and 
judgment;  ofthose  ho  hath  made  himseU'in- 
Cspkble  hy  flight,  and  haih  in  his  paper  told 
TOO, '  That  be  will  neither  be  heard,  nor  tried 
fay  yoQ  :'  Though  you  expected  to  have  brm 
seeared  by  a  general  accuintion,  yet  you  never 
eipected  jadginent  upon  it.  Then  xi-  is  snid. 
This  banishment  falls  short  of  Treason ;  but 
are  are  not  to  pass  sentence  for  crimes,  but  as  a 
toaac^  propound  to  the  king  what  is  neces- 

VOL,  TJ. 


sary  in  this  case :  then  consider  whether  this 
bill  will  answer  oiir  ends,  and  if  it  doth,  delay 
will  make  it  worse.  I  think  we  should  mako 
it  reach  them.  What  if  he  hath  life  in  other 
parts,  his  family  untainted,  and  his  children 
alive,  and  enjoy  his  estate  ? 

Sir  jRo6.  CufT.  You  have  ordered  to  con-* 
sider  the  Reasons  from  the  Lcrds,  therefore  do  it. 

Mr.  Htn,  Coventry,  The  I.Ietion  to  read 
the  bill  is  not  against  your  order,  because  pare 
of  the  Reasons  given  by  the  Lords  is,  *  That 
vou  have  a^  bill  and  unril  you  have  read  the 
bill  you  cannot  lay  by  the  Reasons.'  The  earl 
of  Clarendon  is  fled,  you  have  a  tye  upon  him 
in  having  his  innocent  relations,  and  by  pro- 
ceeding farther  you  make  him  desperate,  you 
are  now  in  an  even  way  with  the  Lords ;  there* 
fore  read  the  bill. 

Mr.  Swinfen.  You  may  go  upon  the  Reasons, 
and  yet  not  reject  the  bill ;  fur  when  you  sent 
to  the  Lords  about  a  Proclamation,  and  went 
not  upon  the  bill,  it  was  because  what  the  bill 
drives  at,  is  the  highest  punishment  next  to^ 
death..  Therefore  consider  what  weight  is  ia 
the  reasons.  One  of  them  seeming  to  put  yoa 
upon  the  bill,  they  pot  tou  thereupon  on  a 
legislative  way ;  they  will  neither  secure  nor 
summon  him,  hot  vrill  coudemn  him  unheard. 
They  cannot  secure  him  npon  a  charge  e£ 
treason,  nor  yet  summon  him,  hot  they  can 
condemn  him ;  and  this  they  pot  you  upon, 
which  b  against  honour  and  josrice,  especially 
to  do  it  upon  reason  of  state.  The  legislative 
power  of  parliament  is  great,  it  hath  no  bound, 
out  the  integrity  and  justice  of  parliaments.  If 
reason  of  state  be  a  motive  of  parliament  to 
banish  one  man,  so  it  may  be  for  many.  If 
you  go  in  this  legislative  way,  you  bring  upon 
▼ourselves  all  the  dishonour  of  the  business, 
but  the  Lords  will  have  some  excuse,  which  yoa 
cannot,  for  they  looked  upon  the  charge  so 
slight,  as  not  to  imprison  him;  the  party  ia 
^one,  because  he  was  not  secured,  apprehend- 
ing (he  saith)  fear  of  the  multitude,  not  of  hia 
trial ;  so  that  the  Lords  not  giving  credit  to 
your  charge  against  him,  he  savs,  '  he  flies  not 
'  from  justice.'  Now  if  upon  tnia  bill  you  shall 
banish  him,  it  would  be  said  you  could  not 
make  good  the  charge,  and  therefore  laid  this 
sentence  upon  him. — ^The  precedent  is  also  dan* 
gerous :  if  having  gone  se  far  in  a  judicial  way 
you  should  now  go  in  a  legislative  :  if  upon 
reason  of  state,  Ix)rds  may  be  banished,  it  may 
be  by  dozens :  as  yon  proceed  justly,  so  yoa 
will  be  justified.— -Nor  is  the  danger  greater  if 
the  Lords  go  by  Proclamation,  and  he  be  put 
into  custody  when  he  comes;  if  he  can  practise 
any  thing,  will  not  he  be  less  capable  when 
under  the  Proclamation,  than  when  this  bill  is 
passed,  which  condemns  him  without  hearing  f 
and  1  am  not  for  any  punishment  till  heard.'  In 
Cromweirs  case,  who  moved  in  Hen.  8's  time, 
to  attaint  a  Lord  unheard,  the  judges  declared 
diey  mii;ht,  and  it  would  stand  ;  afterward  th« 
said  Cromwell  was  attainted  and  condemned 
unheard,  and  such  counsel  usoally  falls  npott 
those  that  counseUed  it. 

2C 
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Sir  Rob.  Howard.    The  Ctrl  of  Clareodon  ) 
taitb,  '  That  he  doth  not  withdraw  frooi  jrour  ' 
'justice,    hut  for  lear  of  lumults  ;'  but  that 
rea«>ni  any  man  may  give  for  his  Hying,  if  it 
vrill  be  an  excuse ;  but  he  wight  have  5ccured 
hiina«lt' fpiiu  tumults  by  reoderiug  himself,  and  I 
lii)  inuuceucy  Uftou  iii»irial  would  have  cleared  ' 
him.     Tui)  at  la&c  may  come  to  a  Free  Con-  | 
fere. tee,  then  you  may  be  left  to  |;o  along  a  ith  > 
the  king ;  the  House  riseth  and  doth  nothing,  | 
and  then  tbe  world  will  see  th^t  this  business 
will  a!»3ure  ihe  kmg  uf  France,  that  he  hath  a 
inan  with  him  so  great,  as  to  hinder  us  from 
doing  any  thin*;  agamsi  him :  therefore  as  you 
ougiit  to  do  somethnig  against  him,  see  whe- 
ther it  may  not  be  done  by  the  bill,  by  resum- 
ing his  lands,  6cc,  if  he  oome  not  in  by  a  day. 
—An   exception   may  be    agaiukt    tliis  way, 
Damely,  That  there  is  no  attainder ;    bM  if 
there  had  bten   such  a  bill,  the  thing  which 
should  sway  me  should  be  the  duke  ot' York's 
marriage:  m)  (hat  if  you  commit  thi»  bill,  you 
may  add  ull  severities,  except  that  of  attainder, 
and  if  he  come  by  a  day,  then  ull  to  be  void. 
If  you  go  by  Proclamation,  the  Lords  may  not 
concur,  and  you  lose  your  ends.     By  this  bill 
all  favour  that  he  can  eipect  is  shewed,  and 
this  way  will  be  the  best  confutation,  of  the 
Lords*  Reasons ;  therefore  commit  the  bill. 

Mr.  Secreury  Marriee.  I  am  for  committing 
the  bill,  though  it  be  coodemuing  unheard ; 
because  he  could  not  but  conclude  it  would  be 
•0.    '  £t  vole  mi  non  fit  injuria,* 

Sir  K.  TtmpU.  You  have  proceeded  against 
this  Earl  in  all  ordinary  ways,  and  ^ave  been 
baffled  by  the  Lords.  lu  Edw.  3rd*8  reign, 
Adam  de  Berry  fled,  and  a  Pniclaraation  went 
against  him,  and  the  Commons  neither  did,  nor 
ever  were  bound  to  deliver  tlieir  articles  till  the 
party  appeared,  and  in  that  case  they  delivered 
not  their  articles  till  the  last  day,  when  he  not 
appearing  was  convicted.  When  you  would  go 
by  attainder,  they  tell  you,  deliver  special 
matter,  and  we  will  summon  him  ;  when  you 
ask  a  Proclamation,  they  tell  you,  deliver 
•pecial  matter:  if  you  declare  the  matter  to  the 
.court,  it  IS  upon  record,  and  all  may  know  it. 
You  have  tried  all  ways  legal  and  regular,  and 
they  'will  do  you  justice  in  neither.  NOw 
what  can  you  do  ?  Except  you  and  the  Lords 
combine  in  justice  together,  he  most  escape, 
and  if  you  can  be  made  to  ditfer,  he  goes 
away  in  a  smoke.  If  you  go  to  the  king  for  a 
Proclamation,  you  must  return  to  the  Lords  for 
justice.  I  am  sorry  the  Ivy  hath  been  so  near 
tlie  Oak,  chat  you  cannot  touch  it,  without 
touching  that.  There  remains  a  bill  before  you, 
and  in  tbat  you  are  upon  equal  terms  with  the 
IxNrds ;  therefore  give  him  a  day  to  be  heard, 
and  if  be  come,  let  him  ;  but  then  his  penal- 
ties are  too  low  for  his  crimes ;  therefore  reud 
the  bill,  go  higher,  degrade  hiai  of  honours, 
forfeit  his  lands,  and  whether  you  will  go  so 
far,  I  leave  with  you. 

Mr.  SoL  GtH.  It  is  not  impossible  to  agree 
with  tlie  Lords  in  their  Heasoos,  but  tlie  reason 
must  be  because  the  |n^  i«  good.    But  if  an/ 


man  thinks  it  b  good  upon  the  Lords'  Reaaons, 

he  is  mistaken  ;  and  therefore  my  advice  is  ta 
proceed  upon  the  bill,  though  not  upon  tho 
Reasons  from  the  Lords.  Some  think  the 
punishment  in  the  bill  too  little  for  the  crimcv 
others  too  much,  because  not  summoned ;  io 
that  it  must  fall  out,  that  a  person  impeached 
by  the  Iiou%eof  Commons  must  see  the  House 
rise  without  any  marks  of  displeasure  tipon 
him :  can  tuiy  man  be  heard,  who  will  not  be 
heard  }  Why  sliould  not  you  proceed  io  such  a 
way  against  him,  m  whose  very  flight  amounts 
to  a  copfession  }  And  have  you  not  burnt  his 
paper  for  reflecting  up<m  the  House  ?  and  can 
you  think  he  will  appear  who  is  departed  ia 
despair  of  tlie  court  ?  And  nowi  yoo  are  con* 
tending  to  give  him  time. — ^l^hen  consider  the 
thing  in  itkclf.  Suppose  the  king  bad  a  mind 
to  attaint  him,  the  king  can  do  it  without  your 
help,  for  he  may  be  out-Uwed  for  high-treasoo  ; 
for  th<m{;h  that  be  reversible  at  common-law, 
if  be  be  beyond  sea,  yet  by  two  eipreae  acts  of 
parliament  it  is  ollierwtse,  but  the  king  cannoi 
imnish  him  without  your  concurrence :  suppose 
him  fled  and  attainted,  so  that  the  question  is 
not  upon  his  life,  but  his  estate,  suppose  your 
justice  satisfied  in  that,  is  H  not  past  all  manner 
of  consideration  that  the  king  cannot  npon  aj^ 
plication  restore  it,  so  that  all  you  looked  for 
by  attainder,  is  done  by  this  bill  of  banishment^ 
for  his  life  is  saved  by  night,  as  would  his  estate 
by  compassion  ;  but  there  is  something  in  this 
bill,  which,  without  it,  you  can  never  get, 
that  is,  you  put  him  under  your  displeasure, 
which  the  king  cannot  pardon  ;  and  will  you 
have  it  thought  abroad,  that  the  earl  of  Cla- 
rendon, fled  as  he  is,  hath  been  something  too 
bard  for  the  two  Houses  ? 

Sir  Tho.  Littleton.  If  there  be  a  necessity  of 
differing  with  the  Lords,  and  I  thought  the  dif^ 
ference  would  produce  such  effects,  I  should 
not  speak,  but  they  only  tell  you  it  is  unne- 
cessary and  inefiectual.  You  nave  impeached, 
and  are  now  told  if  you  proceed,  it  will  make 
difference ;  but  I  fear  another  greater  daai^eir 
than  this  difference.  The  world  will  say  you 
were  willing  be  should  fly,  becatise  you  coiild 
not  prove ;  by  flying  he  hath  forfeited  his 
estate  ;  if  the  king  give  it  him  again,  it  b  his 
mercy;  but  do  you  justice:  therefore  press  for 
a  Proclamation,  for  the  bill  is  incoasistent  with 
your  honour. 

Mr.  Vaugkan.  I  have  listened  with  much 
attention  to  this  discourse,  and  understand  it  as 
little  now  as  at  the  beginning,  the  discourse 
being  nothing  adequate  to  thai  end.  You  have 
Reasons  from  the  Lords  why  they  agree  not 
with  you,  and  if  you  agree  with  the  Reasons,  ihf 
sum  IS  to  read  the  bill ;  but  if  you  agree  not, 
you  must  desire  a  conference,  and  if  Jiey 
concur,  you  may  have  a  Prsdamation,  if  not 
(as  I  think  they  will  not)  you  are  where  yoa 
were :  we  suppose  him  not  to  be  in  England, 
and  if  so,  what  is  the  Proclamation  more  than 
the  king's  writ  >  It  reachetb  no  man  out  of  the 
kingdom.  It  is  true,  ia  some  cases,  if  the  pei^ 
•om  are  gone  out  of  the  laad  ihtf  aro  siui^ 
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igonedi  and  if  thej  come  not,  their  lands  are 
leiieH,  but  it  it  not. by  Proclamation,  which 
a^iifiet  nothing  if  ihe  part^  be  gone. — Then 
n  00 ;  loppoae  the  Lords  join  in  desiring  a 
Proclamation,  the  end  of  which  is  appearing 
and  apprehending;  possibly  you  gain  one  part, 
that  if  be  be  apprehended,  'they  do  imprison 
him  upon  a  general  impeachment;  but  if  they 
ogree  not,  what  benefit  have  yoo  by  it  f  None : 
but  if  be  appears,  to  what  is  it  ?    There  is  no 
ohaq^,  if  apprehended,  to  answer  the  general 
charge.— Inen  the  third  way  is;  If  the  Lords 
m^ree  not,  that  you  shall  go  to  the  king;  and 
tliere  is  a  more  dangerous  rock  in  that,  than  in 
any  thing ;  for  we  never  heard  of  a  commit- 
ment '  per  ipsum  domioam  regetn,'  but  *  per 
'  mandatnm  domini  regis,^  because  against  the 
king  lies  no  damages :  what  then  must  you  do  ? 
Many  think  it  injustice  to  proceed,  if  he  be  not 
called  by  Proclamation,     out  it  is  plain,  if  you 
proceed  upon  this  bill,  you  go  not  upon  your 
iinpeachment,  but  because  he  is  fled  from  the 
justice*of  the  land,  wherewith  you  have  charged 
biffl  in  burning  bis  paper ;  and  it  imports  litUe, 
that  he  saith  he  is  innocent ;  for  why  then  doth 
be  6y  7  Shall  we  abate  him  of  what  he  ought 
to  suffer  for  his  saying  so  ?  He  is  fled  from  the 
jostioe  of  the  parlini\nent,  and  therefore  is  pro- 
ceeded with;  and  for  what  others  say,  you 
oogbt  not  to  regard  popular  reasons,  but  to 
purj^ue  your  own ;  it  is  enough  for  you  to  hear 
some  proofs  made :  when  was  it  known  in  any 
court,  that  proofs  should  be  taken  only  on  one 
side?   So    that  you  cannot  acquit  your  own 
justice,  nor  bring  him  any  ways  to  answer,  he 
being  gone ;  nor  can  you  have  any  efi'ect  of  the 
Proclamation,  though  the  Lords  juin  in  it : 
tlierefore  unless  you   will  have  nothing  done 
after  all  this,  (for  he  may  not  be  guilty  of  all 
charged,  who  yet  hath  made  himself  guilty  of 
what  is  charged  by  flying)  read  the  bill. 

At  last  the  question  was  put,  whether  the 
bill  shoald  be  read  and  committed :  109  for  it. 
65  against  it. 

December  18. 

The  Bill  for  banishing  the  earl  of  Clarendon 
was  reported  from  the  Committee,  and  read. 
•  Sir  Kobert  Howard,  I  desire  that  to  the  Pr^ 
iace  of  the  Bill  this  addition  may  be  made ; 
'*  That  whereas  the  earl  of  Clarendon  was  im- 
peached of  Treason  by  the  Commons,  who  de* 
sired  he  might  be  secured,  but  was  not,  and  there* 
upon  is  fled.*'  And  this  to  the  end  the  protest- 
ing Lorda  may  be  graiifled,  who  took  so  much 
care  of  the  Commons. 

Sir  i2o6erl  Corr  seconds  the  motion. 

Sir  John  Talbot,  I  cannot  concur  with  that 
motion,  because  we  cannot  take  notice  of  what 
the  Lords  do. 

Sir  JR.  TempU,  We  may  take  notice  of 
things  in  tlie  Lords^  books  which  are  records, 
and  there  the  Protest  is  entered ;  and  though 
not  to  gratify  them  who  owned  our  right,  yet 
we  ought  to  lake  care  of  our  own  right:  And 
that  the  world  may  see  we  have  some  cause  to 
pass  this  bill|  neither  deal  so  aodestly  with  a 


man  who  flies  from  justice,  as  to  use  hb  owa 
word  (withdraw)  but  call  it  flying. 

Sir  Thtmot  (xotoer.  X^et  the  words  be, '  that 
'  having  been  impeached,  and  moved  to  be  se* 
'  cured,  hath  withdrawn  himself/ 

Mr.  Soiieitor,  The  word  *  moved/ destroys 
the  bill  itself:  tbe  word  of  the  bill  is  to  Unite 
the  two  houses,  and  this  Amendment  tends  to 
destroy  that  end,  for  the  addition  to  the  Preface 
being  insisted  on,  the  Lords  will  add  the  res^ 
sons  for  not  committing,  and  so  reiHve  the 
whole  matter  again.  I^t  tbe  Lords  add  in 
their  books  what  they  will,  your  books  will  as 
much  justify  you,  as  theirs  Uiem. 

Sir  Hum.  fVinch,  Let  the  words  be  added, 
whether  the  Lords  agree,  or  not,  that  it  may 
appear  upon  our  books. 

Mr.  Hugh  Botcawen,  The  preface  i«  but 
history,  yet  add  these  words,  and  let  the  Lords 
insert  what  they  please.  I  should  rather  con- 
cur with  them,  than  leave  oat  those  words. 

Mr.  Vaughan.  Put  no  question  upon  these 
words,  but  whether  the  Preface  shall  go  as  it  is : 
The  bill  in  probability  is  a  safe  hill,  because  it 
came  from  them  :  But  if.  you  begin  an  aitera- 
teration,  you  yourselves  render  it  unsafe ;  for 
if  you  put  in  theite  words,  then  the  Lords  will 
add,  <  for  want  of  special  matter,'  and  so  it 
will  come  to  nothing. 

Then  the  Bill  was  read  the  third  time. 

Mr.  Fou^Aaft.  I  am  against  the  word  '  with- 
drawn/ and  for  the  word  *  flight'  instead  of  it, 
and  in  regard  the  justice  of  this  bill  depends 
upon  the  word  *  flight,'  put  it  expressly. 

Sir  R.  Carr,  1  am  against  this  bdl,  though- 
I  was  earnest  in  the  matter  as  any  one  while  I 
thought  there  was  proof;  but  now  none  appear- 
ing, 1  am  against  the  bill,  because  you  are 
confirming  what  the  Lords  have  done. 

Mr.  I^aughan,  Many  men  wonder  that  no 
reason  is  given  •  for  passin;;  this  bill,  but  the 
question  is  mistaken,  the  bill  is  grounded  upon 
his  flight  after  his  impeachment,  and  his  flying 
implies  some  guilt ;  if  none,  it  is  the  safest 
argument  for  any  man  to  run  away,  and  then 
there  is  nothing  to  catch  him.  A  proclamation 
to  a  man  out  of  the  kingdom  signifies  nothing. 
But  in  the  whole  it  is  plain,  that  he  saith,  that 
finding  the  king's  Justice  obstructed  in  parlie* 
meat,  he  is  fled.  Oij.  But  it  will  be  said. 
Upon  bare  flight  never  was  any  man  punished; 
Answ,  If  one  man  kills  nnother  and  fli^s,  though 
uptm  his  trial' he  shall  be  acquitted,  yet  be 
shall  never  recover  hi^  goods  because  of  his 
flight.  There  have  been  several  Acts  of  Ba- 
nishment. Spencer,  &c.  And  though  «in  this 
there  is  bometbiiig  more  severe  than  in  them, 
namely  that  none  shall  correspond  with  him^ 
yet  there  is  also  some  advantage,  namely,  tluLt 
if  he  couie  in  by  the  l^^f  o{  February  all 
shall  be  void ;  for  when  theA:rime  is  laid,  and 
his  flight  makes  him  guilty,  ^le  ought  not  to 
have  a  day. 

Then  the  question  was  put  for  passing  the 
hill;  65  for  it,  42  against  it.  So  the  bill  passed 
the  Commons,  and  afterwards  oltained  the 
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royal  aisem.    It  it  u  foUo«i»  iUI,  19  Car.  8, 
c.  10. 

Ab  Act  for  Banishmi;  aod  Disenabling  the 
£ari  of  Clarendoiu 

"  Whereas  Edward  aarl  ofCUreodon  having 
been  inifieachcd  by  tUe  Commons  aslembled  in 

Sari  lai  lieu  t,  of  treason  and  other  misdemeanors, 
ath  kuo^^in^lT  withdrawn  himself,  and  b  fl«d, 
wher«*b)  justice  caunot  be  dune  upon  him  ac- 
cord >ng  to  Ins  demerit,  Be  at  enacted  bv  the 
ki nil's  moiit  exa  itent  majesty,  by  and  with  the 
ad  VIC  aod  c  'osent  ot  the  Lords  spiritual 
ancj  tempor^tl,  und  Comotons  in  parliament  as- 
sembled, a  .i  by  authority  of  the  same.  That 
the  said  Edward  earl  of  Clarendon  shall  and 
do  sufiei  (ierpetual  Exile,  aod  be  for  ever  ba- 
nishe.l  this  realm,  and  all  other  his  majesty's 
dominions,  and  shall  be  for  ever  disabled  from 
baring,  holding  or  enjoying  any  office  or  place 
uf  public  trust,  or  any  other  employment  what- 
•oever. 

'<  And  be  it  further  enacted  by  the  authority 
aforesaid.  That  it  shall  be,  and  be  uken  to 
be  treason,  for  tlie  said  Earl  at  any  time  to  re- 
torn  into,  or  be  found  in  England,  or  any  other 
bis  majesty*s  dominions,  after  the  1st  day  of 
Tebruarv,  according  to  the  account  of  Eng- 
land, 1667 ;  and  that  in  case  tlie  said  £nrl 
shall  at  any  time  return  into,  or  be  found  in 
England,  or  any  other  his  majesty's  dominions, 
after  the  said  1st  day  of  February,  That  the 
said  Earl  shall  suffer  the  pains  and  penalties 
of  treason,  and  be  made  incapable  of  any 
pardon  from  the  king's  majesty,  his  heirs  and 
successors,  but  by  act  of  parliament ;  and  that 
all  correspondency  with  the  said  Earl,  except 
k  be  of  Lis  children,  or  such  persoos  as  shaU 
be  licensed  bv  the  king  in  council,  concerning 
bis  estate  and  domestic  nffairs  only,  after  tlie 
said  1st  day  of  February,  shall  be,  and  he  taken 
lo  be  of  the  same  nature  as  correspondency 
with  a  traitor;  and  the  offender  therein  shall 
suffer  such  pains  and  ^unities,  as  by  the  laws 
of  this  realm  are  to  be  inflicted  upon  such  per- 
sons as  keep  correspondence  witli  traitors ;  and 
that  all  letters  sent  to  tlie  said  Earl^  be 
shewed  to  one  of  the  principal  Secretaries  of 
State  before  they  be  sent ;  and  that  all  letters 
which  shall  be  received  frons  the  said  Earl»  be 
likewise  shewed  to  one  of  the  principal  Secre- 
taries within  ten  days  after  each  receipt,  under 
the  penalties  aforesaid. 

**  Provided  always.  That  if  the  said  eari  of 
Clarendon  shall  on  or  before  the  said  1st  day 
of  February  next,  render  himself  unto  one  of 
bis  majesty's  principal  Sceretaries  of  State, 
•r  to  the  Lieutenant  of  the  Tower  of  London 
for  the  time  being,  in  order  to  his  trial,  which 
shall  be  in  parliament.  That  then  and  in  such 
case,  all  and  eveiy  the  penalties  and  disabili- 
ties by  this  act  imposed  upon  the  said  Earl  of 
Clarendon,  shaH  no  utterly  void  and  of  no 
effect,  any  thing  herein  before  mentioned  to 
Hm  contrary  notwithstanding.'' 


Against  this  Act,  the  following  Protbsts  were 
entered  in  the  Lords'  Journals. 

December  13.  Aii  Act  for  banishing  and 
disabling  the  earl  of  Clarendon,  was  read  a 
third  time.  The  question  being  put,  whether 
this  Bill  shall  pass  ;  It  was  resolved  in  the  af- 
firmative. 

"  I  whose  name  is  underwritten  do,  accord- 
ing to  the  ancient  right   and  usage  of  all  the 
peers  of  the  realm  assembled  in  parliament, 
after  due  leave  demanded  from  liie  House  in 
the  usual  manner  an  J  form,  ar  tl»e  Journal  Book 
doth  shew,  enter  and  re^* <  •rd  my  Protesiation  and 
dissent  as  follows    1.  That  without  bavmgever 
been  in  prison,  or  uupiisonment  appointed,  or 
any  legal  charge  brought,  it  saenu  unjust  to 
punish  the  earJ  of  Clarendon  for  only  withdraw* 
ing  himself;  it  not  being  at  all  certain  to  the 
house,  that  he  ib  gone  out  of  the  kingdom  ;  and 
if  It  were  known  to  the  Lords  that  he  were  fled 
beyond  the  seas,  though  the  foult  would  be 
very  great  in  a  person    who   haih  lately  been 
in  such  trust,  yet  perpetual  exile,  and  being 
for  ever  disabled  from  bearing  any  office,  aikd 
the  penalties  in  the  bill,  seem  too  severe  a  cen- 
sure.    2.    That  it  may,  perhaps,  give  some  oc- 
casion for  the  scandal  to  have  it  believed,  that 
the  House  of  Commons,  and  others,  by  stand- 
in|t  so  long  upon  pretence  of  a  privilege  to  re- 
quire cummitmrnt    before  special  matter  of 
Treason  assigned,  were  in  doubt,  that  no  proof 
of  Treason  could  be  made  out  against  thepartv 
accused  ;  and  that  they  had  therefore  designed, 
through  terror,  to  make  him  fly ;  and  foar,  \mt 
he  should  yet  return  to  be  tried,  in  case  they 
should  bring  in  special  matter  of  Treason,  as 
they  ought  to  do,  whensoever  they   accuse* 
3.    That  by  this  bill,  power  being  taken  from 
the  king  to  pardon,  it  appeareth  to  lie  a  great 
entrenchment  upon  bis  nujesty's  royal  preroga- 
tive.   4.    Tliat  there  can  be  no  such  case,  as 
have  been  pretended,  ever  to  cause  is  necessity 
in  the  House  of  Commons  not  to  acquaint  the 
Lords  with  the  particulars  openly  made  known 
to  them,  by  which  they  were  first  satisfied  lo 
find  ground  to  accuse.    5.    That  the  Com- 
mons, so  £sr  judging  any  article  to  be  Treason^ 
as  to  insist  upon  commitment,    without  im- 
parting the  particulars  to  the  Lords,  do  seeos 
therein  to  usurp  that  first   part  of  judicature* 
from  the  Lords,  who  are  the  highest  court  of 
justice  in  the  kingdom.    6.    That  to  require 
such  commitment  seems  to  be  contrasy  to  the 
Petition  of  Right  and  Magna  Charta,  and  the 
rights  not  only  of  the  peers,  and  great  persons 
of  this  kingdom,  but  the  birth-right  even  of  the 
meanest  subjects ;  and  therefore  those  proceed- 
ings not  havmg  been  according  to  law  and  the 
ancient  roles,  of  parliament,  hath  given  oppor* 
tunity  to  the  earl  of  Clarendon  to  absent  him- 
self.   7.    The  commitment  upon  a  general  im- 
peachment hath  been  heretofore,  and  may  be 
again,  of  most  dangerous  consequence ;  and  as 
is  cenoeived,  the  Lords  have  yet  no  way  for 
them  so  well  to  justify  their  fair  and  uprighl 
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prooeeda«gft  in  tii«  earl  of  Clar«iidon*9  busi- 
oe«,  and  Uiatrue  regard  Uiey  have  had  herein 
to  the  king  and  kiog&m,  as  to  decline  tliis  Bill 
of  Banithment,  and  to  expect  a  particobir  ac- 
oiuatioo  of  the  said  earl ;  and  thereupon  ao 
cording  to  law  and  justice  to  appoint  him  a  day 
for  appearance,  which  if  he  observe  not,  wittt- 
oac  iaitber  process,  sentence  might  lawfully  be 
proQonnced  against  him.    StruSbrd.'' 


^  We  having  this  dar  given  our  negatives  to 
the  passing  of  a  Biil  fur  banishing  and-  dia<( 
enabling  tile  earl  of  Clarendon ;  and  having 
asked  leave  of  the  boose  ta  enter  our  disseiitSy 
to  the  end  that  it  may  appear  to  posterity  that 
we  did  not  give  uur  consents  to  that  hill,  we 
do  now  take  liberty  to  enttr  our  dissenu,  by 
sobficribing  oar  names.  Berkeley  ofBeriteley^ 
Holies,  Ro.  Lexington,  T.Gttlpeper/' 


The  Earl  of  Clarendon's  Vindication  of  Himself  against  the  Ar- 
ticles of  Treason  exhibited  against  him  in  Parliament.* 


ilr.^Seymonr's  Speecb  to  the  House  of  Lords. 

«<  My  Lords: 
**  The  Commons  assembled  in  parliament, 
having  received  Infiirmation  of  divers  treeson- 

1  ■ -     >       ■■...■■ 

*  "  As  uothiog  could  be  more  surprising  to 
me,  nor  I  think  to  any  man  else,  than  to  find 
myself,  after  near  thirty  years  service  of  the 
cfown  in  the  highest  cmst ;  after  having  passed 
all  the  time  of  his  majesty's  exile  with  him  be* 
yond  the  seas,  and  in  his  service,  and  in  which 
the  indefatigable  pains  I  took  was  notorious  to 
many  nations ;  and  after  I  had  the  honour  and 
happiness  to  return  again  with  his  majesty  into 
Kngland,  and  to  receive  Irom  him  so  many 
eminent  marks  of  his  favour,  and  to  serve  him 
near  eight  years  after  his  return,  in  the  place 
of  the  greatest  trast,  without  ever  having  dis- 
covered that  his  majesty  was  oflPended  with  me, 
or,  IB  troth,   that  he  had  ever  the  least  ill 
mccess  from  any  counsel  I  had  ever  given  him ; 
or  that  any  person  of  honour  and  reputation, 
or    interest  m  the  nation,   had    ever    made 
the  least  complaint  against  me,  or  had  any 
tfaooght  that  the  miscarriages  (for  miscarriages 
avere  enough  spoken  of)  had  proceeded  from 
me,  or  any  advice  of  mme :  I  say,  as  after  all 
this  I  could  not  but  be  exceedingly  surprised, 
to  find  myself  on  a  sudden,  wh^n  I  bad  not  the 
laast  imagination   of  it,  bereft  of  the  king's 
favour  ;  ond  fallen  so  far  fitmi  his  kindness, 
even  within  three  or  four  days  after  his  majes- 
ty had  vouchsafed  to  condole  with  me  in  my 
house  (or  the  death  of  mv  wife,  that  he  resolv- 
ed to  take  tite  Great  Seal  from  me :  So  it  was 
no  aoiall  comfort  to  me,  to  see  and  know,  that 
ireiy  few  men  of  honour  or  reputation  ap- 
proved or  liked  what  was  done ;  but  that  the 
•ame  was  contrived,  pursued  and  brought  to 
pass  by  men  and  women  of  no  credit  in  the 
nation;  by  men,  who  had  never  served  his 
majesty  or  his  blessed  father  eminently  or  use- 
fvthr,  but  most  of  them  in  trust  and  credit 
sinoer  Cromwell,  or  never  of  credit  to  do  htm 
the  least  service;  and  who  were  otilT  tuigi^ 
%itb  me  for  not  being  pleased  with  their  Vi- 
ciiDS  and  debauched  aves,  or  for  opposing  or 
disBoading  their  loose  and  onreasonabte  coun^ 
seh,  whidi  they  were  everrday  audaciously 
•daainiitering  hi  matters  of  the  highest  mo- 
mciit|  Willi  great .  licwics  ttd  prmotDptioii. 


able  practices  and  designs  of  a  erent  peer  of 
This  Hoote,  (Edward  earl  of  Clarendon)  com* 
raand  me  to  accitse  the  siiid  Edward  earl  of^ 
Clarendon  of  Treason,  and  other  crimes  ami 
misdemeanors ;  and  I  do  here  in  their  names^ 

» 

But,  above  all,  it  was  of  (he  highest  eonsol»- 
tiou  to  me,  when  it  was  publicly  and  industri- 
ou9ly  declared,  that  the  king  was  firmly  re- 
solved to  destroy  me,  and  would  take  it  very 
well  from  nil  men  who  would  contribote  there- 
unto, by  bringing  in  any  charge  or  accusation 
against  me  ;  when  the  most  notorious  enemies 
I  had,  were  the  only  persons  trusted  in  em« 
ployment ;  men  who  had  most  eminently  dis- 
served and  maliciously  traduced  the  king,  and 
been  to  that  time  looked  upon  as  such  by  hk 
majesty  ;  and  all  who  were  believed  to  hav« 
kindness  for  me,  were  dibcountenanced ;  when 
men  of  all  conditions  and  degrees  were  doily 
solicited  and  importuned,    by  promises  and 
threats,  to  declare  themselves  against 'me,  at 
least  if  they  would  not  be  wrought  over  to  do 
any  thmg  against  tlieir  consciences,  that  they 
absent  themselves  from  those  debates ;  that  all 
this  maliee  and  conspiracy,  with  so  long  deli* 
beration  and  consultation,  should  not  ^  able 
at  best  to  produce  and  exhibit  any  other  charge 
and  accneation  against  me,  but  such  a  one,  as 
most  men  who  knew  me,  or  had  any  trust  and 
employment  in  the  public  affairs,  were  well 
able  to  vindicate  roe  from  the  guilt  of,  and  even 
my    enemies    themselves    did   not    believe: 
The  particulars  whereof  (as  far  as  I  can  take 
notice  of  them,  they  having   not  to  this  day 
been  reduced  to  any  form,  so  much  as  in  thA 
Htinse  of  Commons  itself)  I  shall  now  exa^- 
mine ;  and  if  f  shall  appear  too  tedious  in  the 
eaamination  and  disquiutioo  of  them,  and  to 
say  mere  than  is  necessary  for  my  own  I>e* 
fenoe,  and  to  nUention  many  particular  persona 
in  another  manner  than  is  usual  upon  occasions 
of  this  kind ;  I  desire  it  may  be  remembered 
and  considered^  that  this  is  not  written  as  a 
formal  Answer  to  an  Impeachment,  nor  Kke 
to  be  poblished  in  my  life«time ;  a  judgment  of 
Banishment  being  passed  against  me  (wttbont 
the  least  proof  made,  or  offered,  for  the  mak- 
ing good  any  one  Article  of  Treason  or  Mis- 
demeanor) by  act  of  parliament ;  but  is  a  debt 
due  to  my  children  and  posterity,  that  the^ 
may  know  (how  muoh  eower  CbeyArgor-may 
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ftnd  ia  tbe  names  of  theConmoiis  of  EngUnd, 
iiocose  EdfVBiti  evl  of  Clarendon  of  Treason^ 
•nd  other  bigh  crtaet  and  miideaieanorS.  I 
am  further  commanded  by  the  House  of  Com* 
SOBS,  to  desire  your  loitbhijM,  that  the  earl 
of  Clarendon  may  forthwith  be  seqnestered 
.finom  parliament^  and  be  committed  to  safe 
custody.  They  further  command  me  to  ac- 
*  quaint  yOor  lordihipsy  that  they  will  in  con- 
venient time  exhibit  the  articles  of  the  charge 
againsi  him.'' 

» 

November  14,  166T. 

The  Vote  of  the  House  of  Lords. 
Resolved,  kc. ;  *'  That  the  Lords  have  not 
complied  with  the  desire  of  the  House  of 
.Commons,  concerning  the  commitment  of  the 
carl  of  Clarendon,  and  sequestering  him  from 
parliament ;  because  the  House  of  Commons 
nave  only  accused  him  of  Treason  in  general, 
and  have  not  assigned  or  specified  any  particu- 
lar Treason." 

Abticles  of  Trenson  exhibited  in  Parliament 
against  Edward  earl  of  Clarendon. 

I.  '<  That  the  earl  of  Clarendon  hath  de- 
signed a  standing  army  to  be  raided,  and  to 

fovem  the  kingdom  thereby ;  advising  the 
ing  to  dissolve  tlie  present  parliament;  to 
lay  aside  all  thoughts  of  parliaments  for  the 
Ittture;  to  govern  by  military  power,  and  to 
maintain  the  some  by  free  quarter  and  coutri- 
bution. 

II.  ''  That  he  hath,  in  hearing  of  many  of 
bis  majesty's  subjects,  fal»ely  and  seditiously 
said,  the  king  was  in  bis  heart  a  Papist, 
Popishly  affected,  or  words  to  that  eflfect. 

II.  **  That  he  hath  received  great  sums  of 
money  for  passing  the  Canary  Patent,  and 
other  illegal  patents;  and  granting  several 
injunctions  to  stop  proceedings  at  law  agsinst 
them  and  other  illegal  Patents  formerly  granted. 

be  involved  in  the  effects  of  the  sharp  malice 
agiaiost  me)  how  iar  I  am  from  any  guilt  of 
those  odious  crimes  which  have  been  so  odi- 
ously laid  to  piy  charge.  And  tliis  being  my 
end,  I  mav  be  excused  if  I  so  far  enlarge  upon 
all  particulars,  that  it  may  be  manifest  unto 
them  how  hr  I  have  been  from  treading  in 
those  paths,  or  having  been  accessary  to  those 
counsels,  which  have  been  the  source  from 
which  any  of  those  bitter  waters  have  flowed, 
which  have  corrupted  the  taste,  even  almost  of 
the  whole  nation.  And  in  order  to  this  so 
necessary  discourse  and  vindication  of  ray  in- 
tegrity and  honour,  I  can  only  take  notice  of 
the  printed  paper  of  my  Charge,  all  other 
correspondence  and  communication  being  so 
strictly  iuhibiud  to  all  kind  of  men  to  hold 
any  commerce  with  me,  except  my  children 
and  menial  servants,  who  only  have  liberty  R> 
write  to  me  of  my  own  domestic  affairs,  and 
the  letters  they  write  and  receive  being  to  be 
first  communicated  to  one  of  the  secretaries  of 
state."  Earl  of  Ciarendoa'i  Letter,  dated 
Voatpelicr,  July  94^  iq68. 
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IV.  <<  That  be  hath  advised  and  procuivd 
divers  of  his  majesty's  subjects  to  be  imprisoned 
against  law,  in  remote  iuaods,  garrisons,  and 
other  placet  thereby  to  prevent  them  from  the 
benefit  of  the  law;  and  to  introduce  preoedents 
for  imprisoning  of  other  of  bis  majesty's  sub|cctt 
ia  like  manner. 

V.  «'  That  he  bath  corruptly  sold  several 
offices,  contrary  to  law. 

VI.  **  That  he  hath  procured  his  majesty's 
customs  to  be  fiuined  at  under  rates,  knowing 
the  same;  and  great  pretended  debts  to  be 
paid  by  his  majesty,  to  the  payment  whereof 
his  majesty  was  not  in  strictness  bound  :  And 
hath  received'  great  smns  of  money  for  procur- 
ing the  same. 

VII.  **  That  he  hath  received  great  sums  of 
money  from  the  company  of  Viotners,  or  some 
of  them,  or  their  agents,  for  enhancing  the 
prices  of  wine,  and  for  freeing  them  from  the 
payment  of  legal  penalties  which  they  had  in* 
curred. 

VIII.  **  That  he  hath  in  a  sliort  time  gained 
to  himself  a  far  greater  estate  than  can  be 
imagined  to  be  lawfully  gained  in  so  short  a 
time  :  And  contrary  to  iiis  oath,  haUi  procured 
several  grants  under  the  great  seal  from  his  ma- 
jesty, to  himself  and  relations,,  of  severaTof  his 
majesty's  lands,  heretiitaments,  and  leases,  to 
the  dis- profit  ot  his  majesty. 

IX.  ^'  That  be  introduced  an  arbitrary  govern- 
ment iu  his  majesty's  foreign  plantations ;  and 
hath  caused  sucti  as  complamed  thereof,  before 
his  mf\iestjr  and  council,  to  be  long  imprisoned 
for  so  doing.  , 

X.  "  That  he  did  reject  and  frustrate  a  pro* 
posal  and  undertaking,  approved  by  hia  roar 
jesty,  fur  the  preservation  f>f  Nevis  and  Sr. 
Christopher's,  and  reducing  the  French  planta* 
lions  to  his  mi^esty's  obedience,  after  the  com* 
missions  were  drawn  for  that  purpose;  whidi 
was  the  occasion  of  such  gieat  losaea  and 
damsges  in  those  parts. 

XI.  '*  That  he  advised  and  effected  the  sale 
of  Dunkirk  to  the  French  king,  being  part  of 
his  majesty's  dominions,  together  with  the  am- 
munition, artillery,  and  all  sorts  of  stores  there, 
and  for  no  greater  value  than  the  said  anununi- 
tion,  artillery,  and  stores  were  worth. 

Xir.  *'  That  the  said  earl  did  unduly  cause 
his  majesty's  letters  patents  under  the  Great 
Seal  of  England  (to  one  Dr.  Crowther)  to  be 
altered,  and  the  inrolhnent  thereof  to  be  ua- 
duly  razed. 

XIII.  **  That  he  hath,  in  an  arbitraiy  way, 
examined  and  drawn  into  question  divers  of  his 
majesty's  subjects  concerning  their  lands,  tene- 
ments, goods  and  chattels,  and  properties ;  de^ 
termined  thereof  at  the  council-table,,  and 
stopped  proceedings  at  law;  and  threateneii 
some  that  pleaded  the  Statute  of  17  Car.  1. 

XIV.  <*  That  he  had  caused  Quo  Warrantoa 
to  be  issued  out  against  most  of  the  corpora* 
tions  of  England  by  act  of  parliament,  to  the 
intent  he  might  receive  great  sums  of  money 
from  them  for  renewing  their  charters ;  which 
when  they  oomplied  withal|  he  cauicd  the  Mt4 
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Quo  Wamititot  t<rbe  diicbarged,  and  prowcu- 
lion  tbereon  to  cease. 

XV.  **  That  he  procared  the  bills  of  settle- 
ment for  Ireland,  and  received  great  sums  of 
money  for  the  same  in  a  most  corrupt  and  un- 
lawful manner. 

XVI.  *'  That  be  hath  deluded  his  majesty 
and  the  nation,  in  all  foreign  treaties  and  uego- 
ciations  relating  to  the  late  war. 

XVIL  *'  That  he  was  a  principal  author  of 
that  fatul  counsel  of  dividing  the  fleet,  about 
Jane  1666." 

The  first  Charge,  then,  that  is  printed 
against  me,  is,  '*  That  the  qarl  of  Clarendon 
**  hath  designed  a  standing  Armj  to  be  raised, 
**  and  to  govern  the  kingdom  thereby;  advised 
*'  the  king  to  dissolve  the  present  parliament ; 
**  to  lay  aside  all  thoughts  of  parliuments  for  the 
"  future ;  to  govern  by  military  power,  and  to 
"  maintain  the  same  by  free  quarter  and  con- 
•«  tribution.** 

It  is  no  great  ranity  to  believe,  that  there  is 
BOt  one  |)erson  in  England,  of  any  quality,  to 
whom  I  am  in  any  degree  known,  who  believes 
me  guilty  of  this  charge;  and  I  want  not  a 
cloud  of  witnesses,  (besides  the  testimony  that 
I  hope  his  majesty  himself  will  vouchsafe  to 
give  me  in  this  particular)  who  from  all  they 
have  heard  me  say  in  council,- and  in  conversa- 
tion, can  vindicate  me  from  this  odious  opinion. 
Having  had  the  honour,  by  the  special  com- 
maDd  of  his  late  majesty  of  blessed  memory,  to 
attend  the  prince,  bis  now  majesty,  into  the 
parts  beyond  the  seas,  and  to  be  always  with 
oim  and  in  his  service  these  many  years  of  his 
•rile,  and  till  his  happy  return  ;  I  always  en- 
deavoured to  imprint  m  his  majesty's  mind  an 
affection,  esteem  and  reverence  for  the  laws 
of  the  land;  without  the  trampling  of  which 
•nder  foot  himself  could  not  have  been  op- 
pressed ;  and  by  the  vindication  and  support 
of  them,  he  could  only  hope  and  eipect  honour 
and  security  to  the  crown.  Upon  this  foundi^ 
tion  and  declared  judgment,  I  came  into  the 
service  of  his  fiithcr,  by  oppasing  all  illegal  and 
irregular  proceedings  in  parliament;  and  I 
^  never  swerved  from  that  rule  in  my  advice  and 
counsel  to  him  or  his  son.  From  the  time  of 
hisr  majesty's  happy  return  from  beyond  the 
aeaa«  I  took  nothing  so  much  at  heart  as  the 
•staUishment  of  the  due  administration  of  jus- 
tice chfoughoat  the  kingdom,  according  to  the 
known  laws  of-  the  land,  as  the  best  expedient 
I  could  think  of  for  the  composing  the  general 
distempers  of  the  nation,  and  uniting  the  hearts 
of  tlie  people  ii|  a  true  obedience  to,  and  re- 
verence, foe  his  majesty's  person  and  govern- 
ment. And  with  what  success  1  served  his 
majesty  in  this  province,  (which  he  was  pleased 
principally  to  commit  to  my  care  and  trust)  I 
must  appeal  to  the  whole  nation  i  and  whether 
the  oldest  man  can  remember,  that  in  the  best 
times  justice  was  ever  more  equally  adminis- 
lerady  and  with  less  complaint  and  murmur; 
which  bath  been  frequently  acknowledged  from 
•U  parte  of  ^ibo  kingdomi  and  been  often  taken 


notice  of  by  the  king  himself  with  great  appro-* 
bation,  and  confessed  by  most  of  the  nooility 
upon  several  oecabions.  I  have  often  declared 
in  parliament  the  king's  afi'ection  and  reverence 
for  the  laws,  and  his  resolution  neither  to  swerve 
from  them  himself  nor  to  sufier  any  one  else  to 
do  so :  And  upon  the  public  occasions  of  sweaiw 
ing  the  judges  in  any  courts,  I  always  enjomed 
them  to  be  very  strict  and  precise  in  the  ad- 
ministration of  justice  according  to  law,  with 
all  equnlitv  and  without  respect  of  persons^ 
which  the  king  expected  from  them  ;  and  thac 
as  he  resolved  never  to  interpose  by  message 
or  letter  for  the  advancement  or  favour  of 
any  man's  right  or  title,  sq  he  would  take  it 
very  ill  if  any  subject  (how  great  soever}  should 
be  able  to  pervert  them :  And  I  do  oclieve, 
there  have  never  passed  so  many  years  together 
in  any  age,  in  which  the  crown  hatli  not  m  thtt 
least  degree  interposed  in  any  cause  or  title  de» 
pending  in  Westminste^•hail,  to  incline  ih« 
Court  to  this  or  that  side;  or  in  which  the 
crown  itself  hath  had  so  many  causes  judged 
agi^inst  it  in  several  courts;  at  lea»t  in  which 
former  practice  and  usaee  on  the  behalf  of  the 
crown  bath  been  less  followed:  And  nothing 
is  more  known,  than  that  from  the  time  of  tb» 
king's  blessed  return  into  England,  even  to  the 
preparation  of^  thi^  charge  against  me,  I  waa 
reproached  with  nothing  so  much  as  too  much 
aahering  to  the  law,  and  subjecting  all  persona 
to  it;  and  tliis  reproach  hath  not  been  cast 
upon  me  by  any  so  bitterly  and  maliciously, 
and  in  places  where  they  thought  it  might  pro- 
duce most  prejudice  to  me,  as  by  those  who 
now  contrived  this  charge,  and  who  have  9h* 
ways  been  great  enemies  40  the  law. 

All  this,  and  much  mpre  of  this  kind,  is  mani<- 
fest  to  all  the  world ;  and  therefore  I  need  not 
labour  more  in  this  Vinmcation.  Yet  I  cannot 
but  obsetve,  that  there  is  not  in  all  the  king^ 
forces,  nor  was  not  when  his  forces  were  then 
much  greater,  one  officer  recommended  by  me; 
and  most  of  them  such  who  professed  publicly 
a  great  animosity  against  me ;  having  been,  by 
the  malice  of  some  men,  very  unrensonalily  per- 
suaded that  I  was  their  enemy ;  that  I  desired 
that  they  might  be  disbanded;  at  least  so 
obliged  to  the  rules  of  law,  that  they  should  be 
every  day  cast  into  prison ;  and  they  had  in- 
deed found  that  in  some  iasolencies  they  had 
coounitted  against  the  law,  and  some  pretences 
they  had  made  to  privileges  against  arrests, 
and  the  like,  that  I  had  always  opposed  their 
desires.  So  that  it  isnot  probable  that  I  should 
contribute  my  advice  for  the  misiog  a  standing 
army,  and  that  the  kingdom  should  be  govern- 
ed thereby,  when  there  were  very  few  men  so 
like  to  be  destroyed  by  that  army  as  myself. 

There  is  another  part  of  this  article,  bow  im- 
probable and  impossible  soever,  which  in  many 
respects  will  require  a  more  ample  discourse  and 
defence :  That  I  advised  the  kin^  to  dissolve 
thepresent  parliament;  to  lay  aside  all  thoughts 
of  parliaments  for  the  future;  to  govern  ty 
military '  power,  and  to  maintain  the  same  by 
fret  quarter  and  contribution.     Wbicb.pertica- 
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Iwty  to  oottpoQiMM  Mid  pot  toftthtr^  mud  to* 
Icmnly  undertaken  to  be  pravcdi  even  by  two 
priTY-counseUoriy  who  pretended  to  be  present 
at  the  debatey  wet  in  trath  the  fonadauoo  of 
the  great  prejodice  that  was  raited  ai^ainat  me ; 
and  wbicht  tboogb  known  co  be  faJio  t6  the 
penont  who  dispened  it,  and  appeared  'werf 
impossible  lo  ail  men  who  had  but  an  indifftf- 
lent  good  opinion  of  my  integrity  or  discfeiion ; 
yet  Um  manner  of  ibe  insinuation,  and  the 
^reumstancee  with  which  it  was  related,  and 
the  private  intimation  from  some  privy-ooun- 
seiloff  that  they  would  profe  it,  got  so  much 
credit  in  the  Honte  of  CoaHiioos«  that  they 
thought  fit  to  make  it  a  part  of  my  chai^ ;  and 
therefore  it  will  be  neoemary  to  set  out  a  dear 
l)arralive  of  that  wbuie  debate,  upon  some  par- 
ticulars  whereof  those  ittfurmers,  against  tbeir 
•ath,  and  against  ail  kind  of  incenni^,  have 
grounded  their  insinuation,  and  direct  (though 
jbitiierto  secret)  information :  All  the  paiticn- 
lars  whereof  are  so  well  known  to  several  per- 
sons of  honour  who  were  oreseot,  that  I  could 
•ever  have  doubted,  if  tne  matter  had  ever 
been  bronpht  to  a  public  eaami nation,  I  should 
have  rteeived  an  ample  vindication;  and,  in 
trath,  that  the  infonners  themselves,  how  oon- 
Adendv  soever  they  had  ondertaken  it,  would 
sever  nave  justified  tbeir  accusation. 

At  tlia  kst  recess  of  the  parliament  it  had 
been  prorogocd  to  the  tenth  of  October  IbUow- 
iDg,  I  being  at  that  time  indisposed  with  the 
foat,and.so  not  able  to  be  prment.  About 
the  beginning  of  Jane  (the  treaty  being  then 
h^gun  at  Bieda,)  the  Dutch  fleet,  under  the 
MMnmaod  of  De  Rotter,  came  upon  our  coast, 
and  seemed  to  be  bound  for  the  river  of 
Thames,  which  caused  a  general  terror  in  Kent; 
vpon  which,  lieutenant  general  Middleton  was 
•oddenly  sent  down  thiiSier  to  draw  the  train- 
bands tonther,  in  order  to  which  he  convened 
them  to  Rochester :  The  fortifications  at  Sheer- 
ikesi  (which^  the  king  believed  to  bav«  beoi 
made  deieusible,  having  himself  made  a  journey 
thither  in  the  winter,  and  charged  the  commis- 
sioners for  the  ordnance  for  the  prosecution  of 
it,  who  no  doubt  failed  much  in  the  execntion 
•f  his  commands)  were  found  so  weak,  and  so 
■tterly  antenable,  that,  uoon  the  approach  of 
the  Dutch  fleet,  the  soldiers  who  were  in  it 
{who  were  very  good  eaperienoed  men,  and 
under  excellent  omcers)  were  by  their  cannon 
^roed  to  quit  it,  and  the  Dutch  presently  land- 
ed noon  it^  and  seemed  to  iiave  a  resolution  of 
Ibrti^ing  it :  Upon  the  news  whereof,  and  of 
the  genera)  distractic  n  in  that  country,  the  duke 
of  Albemarle  was  tent  down  to  Chatham  with 
tttcb  troops  of  borae  and  foot  as  could  speedily 
be  drawn  together  of  the  regimenu  of  guards, 
and  such  of  the  train-bands  of  the  neighbour 
countries  as  could  be  persuaded  to  march. 
Upon  the  General's  arrival  at  Chatham,  he 
writ  very  chearfol  and  confident  letters,  that 
he  bad  no  fear  of  the  Dutch,  if  they  should 
make  any  attempt,  which  he  was  confident 
tbey  durst  not  do;  and  that  he  bad  put  a  chain 
•vtr  the  river,  which  woold  stop  tiaeir  ships 


from  ooniiigop:  However,  the  nest  day,  being 
the  twelfUi  of  June,  the  Dutch  Ifeet  advanced, 
iwviag  without  the  least  dificalty  broken  the 
chain,  and  slioitly  after  taken  and  burned  tw<i 
or  three  of  the  grsatest  ships  of  the  royal  navy 
(which  had  been  very  negligently  left  there,  and 
might  well  have  been  bronght  into  security,) 
and  six  or  seven  merchant-ships,  whereof  some 
were  outward-bound  with  merchandiee;  all 
things  being  in  so  great  distraction  at  Chatham, 
and  thereabouts,  that  nothing  was  done  that 
was  naturally  to  be  expected  from  an  expe- 
rienced commander,  who  bad  excellent  officers 
with  him,  ready  to  obey  his  orders. 

The  noise  of  this  quickly  filled  the  city  of 
London ;  and  yet  the  confusion  there  was  not 
so  great  as  in  the  court  itself,  where  tbey  who 
had  most  advanced  the  war,  and  reproached 
those  who  were  against  it,  as  men  who  were 
not  solicitous  for  the  honour  of  the  nation,  and 
who  never  spoke  of  the  Dutch  but  with  con* 
tempt,  and  that  they  should  be  cuduelled,  were 
the  most  dgectcd  men  that  can  be  imagit»ed, 
speaking  very  bitterly  a^nst  those  who  had 
advanced  the  war:  And  truly,  the  distraction 
was  so  great  in  court  and  city,  as  if  an  army 
of  100,000  men  had  encora'passed  it;  and 
though  the  Dotch  fleet  rstumed  oot  of  the 
Thames,  and  advanced  no  farther  than  Cbat> 
ham,  yet  it  remained  still  npon  the  coast,  and 
landed  about  Harwich,  and  attempted  tha 
castle  of  Langbome- Point,  and  kept  the  coun- 
ties of  Essex,  Noriblk,  and  Sufiblk,  in  perpetual 
alarm  lor  maay  days:  The  train- bands  which 
had  been  drawn  together,  pretended  that  the 
time  was  expired  that  they  were  obliged  to 
maintain  themselves;  and  therefore  required 
pay,  or  liberty  to  depart,  though  the  enemy 
was  in  view,  and  themselves  hke  to  be  made 
the  first  prey.  The  regiments  which  had  been 
raised  without  charge  to  the  king,  npon  the 
interest  of  leveral  persons  of  honour  and  great 
reputatton,  had  upon  the  first  musters  received 
one  month's  pay ;  but  that  time  was  expired ; 
and  they  must  either  receive  another  pay,  or 
take  free  quarter  upon  the  oonntry,  which  tba 
time  woold  not  bear.  In  this  perplexity,  some 
persons  had  advised  the  king  to  summon  the 
parliament  to  convene  npon  a  short  day,  not- 
withstanding it  stood  prorogaed  till  October. 
And  when  his  majestv  asked  my  opinion  of  it, 
I  told  him  £  thought  it  coold  oot  be  done ;  I 
was  sure  it  never  bad  been  done.  To  which 
his  majesty  replied.  That  be  was  amured  by 
many  that  be  might  do  it,  and  named  Mr. 
Prynn  to  be^>f4hat  opinion.  Shortly  after  his 
majesty  appointed  the  whole  coonal  to  meet 
upon  the  debate,  of  which  I  knew  nothing  till  I 
came  into  the  room :  The  king  himself  told  us 
what  we  were  to  debate  upon  ;  that  we  all  saw 
the  straits  we  were  in,  the  e^neral  distemper  of 
the  nation,  the  insolence  of  the  enemy;  that 
there  was  a  necessity  of  having  an  army;  that 
he  bad  no  money,  nor  knew  where  to  get  any, 
nor  couid  imagine  any  other  way  to  provide 
naainst  the  inconveniencies  which  were  in  view, 
ihaa  by  calling  the  parliament;  of  which  aad 
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fessing,  that  thoQgh  there  had  nt  some  times  ap- 
peared matiy  ill  humours  and  misappreheniiont 
m  the  House  of  Commons,  yet  that  they  wcra  > 
very  right  in  the  main,  for  the  kin^s  ser^'ice ; 
and  that  there  is  no  hope  erpr  to  see  another 
House  so  welt  constituted  for  church  and  state; 
and  the  king  himself  seemed  to  hare  the  same 
opinion,  and  no  inclination  to  dissolve  it ;  and 
«o  resumed  the  former  debate,  what  ii  as  to  be 
done  for  the  present  to  raise  money,  or  to 
maintain  his  army,  if  lie  should  not  call  the 
parliament  to  meet  before  the  day  ?    The  uld 
argoment,  that  there  could  be  no  other  w^i 
to  be  found  out,  was  urged  f  and  calling  wich 
more  than  nsual  earnestness  in  that  place,  that 
they  who  were  of  another  opinion  would  pro- 
pose their  expedient,  the  sine  himself,  with 
soma  <)uickness,  asked  me  What  t  would  advise  P 
To  which  1  replied,  that  if  in  truth  that  which 
was  proposed  was  in  the  nature  of  it  not  prao- 
ticabte,  and   being  practised  could  not  attain 
the  effect,  it  ought  to  be  laid  aside,  though  ano- 
tber  could  not  for  the  preient  be  proposed ; 
that  I   thought  it  clear,  that  the  pailiamen* 
could  not  be  assembled  in  lets  than  twenty  days^ 
and  Chat  if  they  were  met«  and  believed  tbeiiw 
selves  lawfully  quahfied  to  grant  a  supply  of 
money,  we  all  know  the  formality  of  that  trans- 
action would  require  so  much  time,  that  itioney 
conld  not  be  raised  soon  enough  thereby  to 
raise  an  army,  or  maintain  thai  pait  of  it  which 
was  raised  to  prevent  the  landing  of  an  enemy 
which  was  already  upon  the  coast,  and  (as 
many  thoaght)  ready  every  day  to  make  theit 
descent ;  and  yet  the  sen(iing  out  a  proclama* 
tion  for  re^^assembling  the  parliament,  would 
inevitably  put  an  end  to  all  our  councils :  that, 
for  my  part,  I  believed  the  Dutch  had  satisfied 
themselves  with  the  afiront  they  had  given  uf^ 
and  had  no  thought  of  proceeding  farther ;  that 
they  could  not  have  men  enough  on  board  to 
male  any  descent,  without  our  hnving  notice  of 
it;  and  tnat  the  king  had  all  possible  security 
firom  I  he  king  of  France,  that  he  had  no  sucii . 
intention^  and  then  it  would  not  be  in   tba 
]fbwer  of  the  Dutch,  with  their  own  strength 
to  give  us  any  trouble :  however,  for  the  pre- 
sent support  of  those  troops  wfiich  were  to 
guard  the  coasts,  since  money  could  not  b* 
found  for  their  pres'bnt  constant  pay,  without 
which  free  quarter  could  not   be  avoided,  the 
only  way  that  appeared  to  be  practicable,  and 
to  avoid  the  last  evil,  would  be  to  write  letters 
to  the  lieutenants  and  deputy-lien tenants  oC 
those  counties  where  the  troops  were  obliged 
to  remain,  that  they  would  cause  provisions  of 
all  kinds  to  be  brou^^ht  into  their  quarters,  that 
so  the  soldiers  might  not  be  compelled  to  strag« 
gle  to  provide  for  their  own  victuals,  which 
would  end  in  the  worst  kind  of  free  quarter ; 
and  that  the  Kke  letters  might  be  written  to  the 
neighbour  counties,  wherein  no  soldiers  wer« 
quartered,  to  raise  money  by  way  of  contribution 
as  had  heretofore  been  done,  that  so  the  troopi 
might  be  enabled  to  stay,  and  continue  in  tho 
posture  they  were  in,  for  defence  of  the  king* 
dom,  in  which  those  oUi«r  Coanties  had  thaif 
i     2D 


any  ether  expedient  he  would  receive  our  ad- 
vice ;  expressing  so  much  of  his  own^  sense,  that 
it  was  plain  enoogh  that  he  inclined  to  that 
reoiedy:  Upon  which  three  or  four  of  those 
who  sat  at  the  Icfwer  end  of  the  table,  and  who 
were  known  to  have  contrived  the  counsel,  ex- 
pressed themselves  at  large;  seemed  very  con- 
Edent  that  it  might  lawfully  be  dpne ;  that  no 
'  other  way  could  be   found- to  raise  money; 
that  men  could  not  be  kept  together  withodt 
monej;   and  desired  that  they  who  were  of 
aaotkier  opinion  would  propose  some  other  coun- 
sel. I  do  not  deny,  their  reasons  did  in  no  degree 
satisfy  me ;  and  though  I  knew  very  well  that 
the  resolution  wns  upon  the  matter  already 
taken,  that  there  was  a  great  desire  in  some 
men  (whose  malice  to  roe  was  enough  known) 
to  lead  nae  into  seme  expressions  of  which  they 
might  take  advantage;  yet  the  obligation  of 
my  oath  to  deliver  myself  freely,  the  conceived 
security  of  that  place,  and  the  opioinn  that  the 
thins  proposed  was  not  reasonaoie,  &nd  would 
pit>auce  many   inconveniences  to  the  king's 
service,  prevailed  with  me  to  discharge  my  own 
conscience,  Ood  knows,  according  to  the  best 
of  my  understanding :  I  said,  I  knew  well  the 
disadvantage  upon  which  I  spoke  in  so  tender  a 
point,  and  too  unpopular  a  thing  it  was  to  be 
against  the  convening  of  the  parliament  in  a 
tune  of  BO  great  straits,  when  no  other  remedy 
conld  be  found ;  yet  that  appearing  to  me  not 
practicable,  I  thought,  it  ought  not  to  be  em- 
oraced ;  that  it  was  confessed   by  all  hands, 
that  in  the  point  of  law,  the  convening  them 
before  the  time  to  which  they  were  acyoomed, 
was  at  least  very  doubtful ;  and  to  me,  upon  all 
the  disquisition  I  could  make,  it  was  very  clear 
Chat  it  cotrid  not  be  done ;  that  the  temper  of 
both  Houses  was  well  known ;  and  it  could  not 
hot  be  presumed,  that  when  they  came  together 
the  6  rat  debate  ttiey  would  fall  upon  would  be 
of  the  manner  of  their  coining,  and  whether 
fhey  were  in  a  canacitj  to  act ;  and  I  doubted 
very  much,  that  tnere  woald  be  very  few  who 
would  he  willing  to  pass  an  Act  of  parliament 
hi  so  doobtfttl  a  season ;  and  then  if  their  meet- 
hig  was  «)nly  to  confer,  when  they  might  %tkj 
any  thing,  and,  conclnde  nothini;,  I  thought  it 
well  worth  the  considering,  whether  in  so  gene- 
ral  a  distemper,  such  an  assembly  might  not 
mtemipt  all  other  consultations  and  ex  patents, 
end  yet  propo9e  none,  and  so  encrease  the  con- 
fusion I  I  said,  if  the  necessities  were  so  urgent, 
that  it  was  necessary  to  have  a  parliament  con- 
vened, and  that  they  could  not  lawfully  re-as- 
lemble  that  which  was  prorogued  till  the  day 
to  which  it  was  prorogued,  as  I  was  confident  it 
could  not  be,  there  could  be  no  doubt  but  that 
it  wna  in  the  kma's  power  to  dissolve  tliat  par- 
liameitt,  and  forthwith  isaae  out  writs  for  the 
catting  aaother  parliament,  whidb  mi^  rsgn- 
larly  be  assembled  nsore  than  a  month  before 
the  pforo|oed  parliament  could  meet,    And 
there  were  many  more  of  the  council  of  the 
tame  mind,  that  it  would  be  best  to  dissolve  the 
parliament,  and  to  call  another.     Many  de- 
dared  rhemsdves  against  this  expedient;  pr6- 

TOU  VI. 
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thare  of  the  benefit,  and  without  which  ther 
most  themselves  be  exposed  to  the  disorder  of 
Qur  own  soldiers,  or  to  the  invastoii  of  Uie 
enemj  upon  their  retreat,  or  to  both:  and  it 
is  possible,  that  in  the  earnestness  of  this  de- 
bate, and  the  frequent  interruptions  which  were 
given,  I  might  use  that  expressioo  of  raising 
contribution,  as  had  been  done  in  the  late  civil 
war;  but  how,  from  such  adebt^te,  in  such  a 
place,  and  with  such  circumstances,  every  par- 
ticular whereof  will  l»e  justi6ed  by  many  Lords 
of  the  Council,  who  were  then  present,  can  na- 
turally be  formed  any  conclusion,  or  in  truth 
any  reasonable  imagination,  that  I  ha%e  de- 
aigiied  a  standing  .^^^J  ^  govern  the  kingdom 
by,  advised  the  knig  to  dissdve  the  present  par- 
liament, to  lay  aside  all  thoughts  of  parliaments 
ibr  the  future,  to  govern  by  military  power,  and 
to  maintain  the  same  by  free  quarter  and  con- 
tribution, I  must  and  am  very  willing  to  refer 
•nd  submit  to  the  impartial  judgment  of  the 
parliament,  and  of  all  discerning  men. 

Tlie  second  Article  is,  "  Tliat  I  have,  in  the 
"  hearing  of  many  of  his  majesty's  subjects, 
**  falsly  and  seditiously  said.  The  king  was  in 
**  his  heart  a  Papist,  Popishly  aflected,  or 
**  words  to  that  effecu" 

I  have  occasion  too  often,  throughout  this 
whole  charge,  to  acknowIodt;e  and  magnify  the 
lireat  goodness  of  God  Almighty,  that  since  he 
thought  not  fit  (fur  my  greater  humiliation,  and 
It  may  be  to  correct  the  pride  of  a  good  con- 
science) to  preserve  me  entirely  from  these  as- 
persions of  infamy,  and  those  Flagella  Linguae, 
diose  strokes  of  the  tongue,  which  always  leave 
some  mark  or  scar  in  the  reputation  they  desire 
to  wound,  that  he  hath  yet  infused  into  the 
hearts  of  my  enemies,  who  suggested  and  con- 
trived this  projecution  against  loc,  to  Uty  such 
crimes  to  my  charge,  as  my  nature  is  knonn 
most  to  abhor,  and  which  cannot  only  not  he 
believeit,  but  roust  be  contradicted,  and  a  vin- 
dication of  mt  from  that  guilt  must  he  made, 
by  all  men  who  know  me  to  any  degree,  or 
bftve  been  much  in  my  company ;  and  as  jus- 
tice would  have  required  it,  so  the  usual  form 
in  cases  of  this  kind  doth  exact,  that  in  so 
general  a  charge  they  should  have  named  one 
tingle  person  of  those  many  in  whose  hearing  I 
have  laid  that  odious  imputation  upon  the 
king ;  and  every  man  will  presume,  that  one 
such  person  would  have  been  named,  if  he 
could  have  been  found.  There  is  no  man  now 
alive,  who  hath  had  the  honour  to  be  so  many 
vears  about  or  near  the  person  of  the  king,  as  I 
have  been  ;  no  man  who  knows  more  the  temp- 
tat  ions  he  hath  undergone,  and  the  asynults  be 
huth  sustained  in  the  matter  of  his  religion, 
duiiniz  the  whole  time  of  his  exile,  when  almost 
a  total  despair  possessed  tlie  spirits  of  most 
tneuofhis  own  religion,  that  be,  would  ever 
recover  his  regality  ;  and  the  hopes,  and  pro- 
mises, and  assurances,  were  so  pregnant,  of 
very  many  of  all  conditions,  that  he  should  sud- 
denly recover  if  he  would  change  it :  no  man 
.  kaows  10  well,  witb  what  Chrisiiaa  courage  be 


repelled,  those  assaults,  or  with  what  ptouscon* 
tempt  and  indignation  he  resisted  and  rejected 
those  temptations ;  nor  hath  any  man  (I  ihiuk) 
lield  mort'  diacoursi-s  w  itb  bis  majesty  concf  ro* 
ing  religion,  and  ^tooner  and  more  clearly  dis* 
cei  ucd  the  reproaches  he  would  undergo,  from 
that  innate   candour  in  his  princely  nature, 
which  disposed  him  to  receive  any  addresfecs,  or 
hear  any  discourses,  v«hich  those  of  several 
factions  in  religion,  with  great  presumption, 
have^used.  to  present  to  him  ;  whilst  his  m^ 
jesty  bath,   with  equal   temper,  and  singular 
benignity,  heard  all ;  and  pitying  their  errors, 
dismissed  them  with  evidence,  that  their  argu* 
ments  were  too  weak  to  make  impression  inhis 
judgment)  which  though  they  knew  well,  yet 
either  party,  out  of  the  vanity  of  their  hc«rts, 
used  all  the  endeavours  tliey  could  taget  it  be- 
lieved that  the  king  was  propitious  to  them  and 
their  party;  and  the  Papists,  being  most  pre- 
sumptuous  in   paiticular,  and  in   their  dark 
walks  in  their  several  counties  making  it  a 
special  urgumeat  to  their  proselytes,  and  thos« 
they  endeavoured  to  make  so,  that  the  king 
favoured  them,  and  was  of  their  religion  in  bis 
heart ;    of  which  and  the  great  prejudice   it 
brought  to  his  majesty,  I  frequently  received 
advertisements  from  many  persons  of  honour, 
and  of  warm  afifections  to  the  governincat ;  uf 
which  I  always  informed  the  king,  who  was  ex- 
ceedingly olTended  at  tlieir  follv  and  presump- 
tion, and  wished  that  some  of  them  might  be 
apprehended,  and   prosecuted  with  the  utmost 
rigour,  and  that  some  such  prosecution  might 
be  made  against  nil  Roman  Catholics,  that  they 
might  all  be  convicted  ;  which  I   always  gave 
in  charge  to  the  judges  accordingly  ;  and  upon 
that  and  the  like  occasions  liad  a  just  and  ne- 
cessary opportunity  to  enlarge  in  the  presence 
of  many  persons  of  honour  and  interest  in  tlie 
kingdom  upon  the  sincerity  of  the  king's  reli- 
gion, and  Im  constant  exercise  of  it  when  be 
sufl*ored  by  it  ;  giving  such  instances  of  many 
particulars  as  were  pertinent  to  the  discourse. 
Of  which  endeavours  of  mine,  and  of  some  fruit 
thereof,  1  doubt  not  but  that  many  of  as  con- 
siderable persons  as  are  in  England   will   b« 
ready  to  give  me  their  testimony ;  and  I  may 
without  vanity  say,  that  I   had  more  than  a 
common  part  in  the  framing  and  promoting 
that  act  of  parliament,  that  hath  made  tbos« 
seditious  discourses,  of  the  King's  being  a  Papist 
in  his  heart,  or  popishly  affected,  so  vei^  penal 
as  it  is  ;  and  therefore  there  is  need  of  an  un- 
doubted and  uncontroulable  evidence,   that   I 
did  so  soon  run  into  that  crime  myself;   v^hich 
is  all  I  shall  for  the  present  say  upon  tlie  second 
article. 

The  third  Article  is,  «<  That  I  have  received 
**  great  sums  of  mooey  for  passing  the  Canary 
**  Patent,  and  other  illegal  patenu;  and  granted 
**  several  injunctions  to  stop  proceedings  at  lavr, 
^  against  them,  and  other  illegal  patents  Ibr^ 
*.*  merly  granted." 

I  did  presume  in  my  humble  address  to  the 
House  of  Peers  to  assure  their  lordships,  that  I 
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never  recen*ed  one  penny  over  Bnd  Abore  the 
just  perquisites  of  nty  office,  according  to  the 

frecedrnt  and  practice  of  the  best  tiroes,  which 
coobeiTed  to  be  those  of  mjf  lord  Coventry 
tod  my  lord  Efmesmore,  and  which  I  had  made 
DiT  rule  in  all  that  I  bad  received,  except  only 
what  I  bad  from  the  immediate  bounty  of  the 
king.  And  ns  1  did  always  atl  that  was  in  my 
power  to  prevent  and  stop  all  ille|nl  patents ; 
80 1  helieve  there  are  more  found  m  the  office 
stopped  by  me  than  by  any  of  my  predecessors 
in  so  long  time  :  but  bince  the  Canary  pntent 
hath  made  so  much  discourse  to  my  reproach, 
1  shall  enlarge  upon  it,  and  set  down  very  punc- 
tually all  the  proceedings  I  know  m  that  affair: 
by  which  both  the  reasonableness  and  justice 
of  that  grant  wilt  appear,  and  my  innocence 
and  onconcemment  m  it. 

About  the  first  Christmas  afler  the  kind's 
return  into  England,  the  Lord  Treasurer,  the 
Lord  Privy-sealy  myself,  and  the  two  chief-jus- 
doee,  (being  the  persons  appointed  by  the  sta- 
tute for  that  service)  met  together  to  set  the 
«everal  prices  upon  the  several  wines;    and 
were  attended,  according  to  custom,  by  the 
company  of  Vintners,  and  the  chief  merchants 
in  the  city  wlio  traded  in  that  merchandize ; 
and  being  fir»i  to  limit  the  merchants  to  a  rea- 
sonable rate,  before  we  could  set  any  price  to 
the  Vintner,  upon  the  retnle,  we  found,  by  the 
best  enquiry  3ve  could  make,  that  the  first  prices 
beyond  the  seas  which  the  merchants  paid  for 
their  wine  were  so  eiceasive,  that  the  retale 
could  not  be  brought  within  any  compass ;  and 
that  since  the  beginning  of  tbe  troubles  the 
price  of  wine  in  general  was  exceedingly  in- 
creased, nod  particularly  that  of  the  Canaries 
was  altfiosi  dooble  to  wlint  it  had  been  in  the 
year  1640.    I  knew  very  well,  by  the  corres- 
pondence I  had  held  in  the  Canaries,  (during 
Che  time  I  had  served  his  maiesty  as  his  ambas- 
sador in  Spain)  that  the  whole  trade  of  Canary 
wines  was  driven  solely  by  the  English,  and 
the  cofDinodity  entirely  vented  in  the  king's 
dominions,  all  Christendom  beside  not  spend- 
ing five  pipes'  of  Canary  wine ;  and  therefore 
I  asked   the  merchants,  what  would  be  the 
way  to  remedy  that  mischief,  and  whether  what 
I  had  reported  was  not  true  ?  They  confessed 
tt  to  be  ^ery  true,  and  that  it  was  a  reproach 
to  our  nation  to  bo  so  much  imposed  upon  in  a 
trade  cbait  we  might  govern  ourselves ;  and  that 
the  unreasonable  prieca  of  the  wine  was  not 
the  greatest  urmdice  that  was  befallen   that 
trade :  that  nefore  the  troubles  they  had  been 
stf  for  from  employing  any  stock  of  money,  that 
they  sent  their  shfps  niilv  laden  with  all  commo- 
dities thither,  which  yielded  very  good  markets, 
heiog  aeot  from  thence  to  the  West-Indies  in 
their  piaie  fleets;   that  the  very  pipe-staves 
tfaev  durried  did  very  near  discharge  the  value 
•f  the  wine,  so  that  they  brought  home  the  pro- 
ceed of  tbeir  other  codiaM^ities,    either  in 
pieces  of  eight;  or  such  other  merchandise  as 
bad  been  brought  thither  from*  the  Indies,  and 
Qpoo  which  they  received  great  profit:  tliat,  on 
the  oontnry,  the  -trade  is  aow  whollj  dfiven 


by  ready  money;  that  the  commodities  th^y 
send  thither  will  not  be  taken  off,  except  at 
their  own  prices  ;  so  ihnt  'they   have  for  the 
late   years  sent    their  vessels   empty  thither, 
except  only  with  sotiic  fe^%  pipe-staves,  which^ 
by  the  destruction  in  Ireland,  they  cannot  send 
in  any  great  proportion  frnm  hence ;  and  their 
ships  return  from  thence  with  no  other  Inding 
but  those  wines,  which  they  pay  f"r  in  rendy 
money,  eitlier  with  pieces  of  eight  sent  in  their 
ships  from   chcilcc,  or  by   hills  of  exchange 
charged  upon  some  knoivnuierchanrsin  Spain; 
that  over  and  above  this,  itiey  hnd  of  late  set 
new  duties  upon  the  wine,  and  laid  other  impo- 
sitions upon   the  merchants,   thnn  the  English 
nation   hath  been  ever  accustomed  to;  they 
said,  that  nil  this  proceeded  from  the   immo- 
derate appetite  we  have  for  that  bort  of  wine 
and  therefore  we  take  from  them   as  much  as 
they  can  make ;  and   from  our  own   disorder 
and  irregolarity  in  buying  them,  in  contending 
who  shall  get   the  most ;  and  so  raiding   the 
prices  one  upon  another,  and  making  the  Spa- 
niards themselves  judges  what  we  shall  pay. 
My  liords,  upon  consultntion   amonk!.»t  them- 
selves, found  the  matter  too  hard  for  them,  and 
that  the  reformation  of  so. much  evil  must  be 
done  by  degrees ;  and  upon  a  representation  of 
all  the  difficulties  to  his  majesty  and  his  privy- 
council,  whose  wisdom   could  only  provide  a 
remedy  proportionable  to  the  mischiefs;  for 
the  present,  as  they  were  resolved  not  to  raise 
the  present  prices  at  which  the  wiiie  was  bought 
and  sold  (uhich  they  believed,  how  reasonnl  le 
soever,  would  be   very   unpopular),  so    they 
thought  it  very  unjust  to  draw  down  or  abate 
those  prices,  smce  it   appeared  to   them  that 
the  wmes  cost  more  in  proportion  upon  the 
places  of  their  growth:  they  declared,   ther^ 
fore,  to  the  merchants  and  the  vintners,  that 
though  for  the  present  they  would  permit  the 
same  prices  to  continue  for  the  next  year, 
which  they  had  been  sold  for  the  present  yeiir, 
and  which  indeed  were  confirmed  by  the  act 
of  parliament,  they  should  hereafter  take  care 
what  markets  they  made  ;*  for  that  they  were 
resolved  the  next  year  to  make  the  prices  much 
lower,  both  to  tife  merchant  and  the  vintner  t' 
and  upon  the  report  made  of  the  whole  matter 
to  the  king  in  cbuncil,  a  Proclamation  was  pub- 
lished accordingty. 

The  next  year  both  the  merchants  and  vint- 
ners were  very  earnest  suitors,  that  greater 
prices  might  be  allowed  ;  or,  at  least,  that  the 
same  might  be  continued  ;  making  it  very  evi- 
dent that  their  wines  cost  them  more  then  they 
had  done  the  year  before.  Upon  the  debate  the 
Canary  merchants  were  much  divided ;  some 
of  them  insisting  very  importunately  to  have 
the  prices  raised,  because  it  was  notorious  that 
tliey  had  paid  much  more,  by  reason,  as  they 
said,  that  the  vintage  had  not  yielded  near  the 
proportion  that  it  used  to  do;  others,  though  . 
Confessing  tlie  encrease  ofprite,  yet  pretending 
a  more  public  spirit,  and  the  necessity  of  a  re- 
formation, pressed  earne«Jtly  that  the  price 
mi^t  not  be  raiaed,  but  that  tley  might  be  per- 
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milted  Co  Itke  whai  tbev  had  done  alread/ 
fur  tbifl  year.  It  was  quickly  perceived  whence 
this  moderatiou  proceeded,  aod  that  the  laat 
proposers  had  a  auantitj  of  wine  upoa  their 
handiy  which  had  been  providedthejear  before, 
aod  so  mifbc  well  be  sold  at  those  pricea ;  but 
that  the  tormer  had  no  old  left  upon  their 
bands,  but  were  supplied  with  a  full  pruvision 
of  new,  which  had  cost  them  so  much  dearer. 
Bqih  the  one  and  the  other  desired  us,  thai 
whatever  resolution  we  took  for  the  present,  a 
clause  might  be  inserted  in  the  proclamation, 
that  the  next  jear  after  Canary  wine  should 
not  be  sold  for  above  twenty-four  pounds  the 

Sipe,  and  that  every  year  after  it  should  be 
rawn  lower,  as  it  mu^ht  well  be»  it  havioa  been 
fK>!d  in  the  year  1640  tor  twenty  pounds ;  Uioagb 
lus  majesty  found  it  at  his  return  permitted  to 
be  sold  at  six-and-thirty :  such  a  clause,  they 
•aid, wouldgive notice  to  the  Islanders, and  oblige 
Ihem  to  seU  their  wine  at  more  reasonable  rates, 
IMmI  render  the  merchants  unexcusable,  if  tbey 
ihould  give  greater.  My  lords,  notwithstanding 
all  the  all«ggtioos»  thought  fit  to  bring  the 
prices  of  all  wines  lower,  which  they  did,  as  the 
most  effectual  warning  for  the  future ;  but  by 
his  majestvV  approbation,  that  clause  was  in* 
aerted  in  the  proclamation  at  they  desired. 

Tbc  year  mllowiog,  when  the  Lords  met  again 
fccording  to  custom  (which  is,  as  hath  been 
•aid,  about  Christmas,)  they  Ibund  not  the  least 
fefonnation ;  oo  the  contrary,  that  the  Canary 
merchants  had  paid  deader  than  ever,  which 
made  them  all  more  solicituus  to  have  the  price 
raised,  and  the  vintners  as  importunate  for  their 
rdtaiL  And  indeed  the  vintners  were  in  much 
vor&e  condition  than  the  merchants,  they  mak* 
ing  it  appear  that  they  paid  the  merchants  much 
dealer,  without  which  thev  could  get  no  wine, 
and  so  mus^  give  over  their  house-keeping; 
that  the  penalty,  upon  the  nterchant  was  very 
^mall,  bemg  not  above  forty  shilliags  a  pipe, 
and  the  crime  not  easy  to  be  discovered,  as  was 
naanifestby  there  being  notoaa  oiercbant  ques- 
tioned in  many  yean  for  that  traosgresston ; 
whereas,  on  the  contrary,  the  penalty  upon  the 
vintners  was  very  severe,  ana  so  easily  disco- 
leered  by  aoj  man  who  went  to  a  tavern,  and 
would  h€  an  informer,  that  most  of  the  vint- 
ners ia  X^ndoa  were  then  sued  in  the  Exche- 
quer upon  those  penalties,  which,  if  exacted, 
most  produce  their  present  ruin.  The  mer- 
chants excuse  themselves  for  their  present  pre* 
tence»  and  for  their  having  given  more  than 
vaa  lawful  for  them  to  have  done,  by  their  own 
desire,  that  thc^  had  done  their  be&t,  and  that 
the  greatest  truders  amongit  them  had  consent- 
ed not  to  suffer  the  prices  to  be  raised  upon 
them,  but  that  they  f<iuod  it  inelGNSiual :  and 
that  thoqgh  they  should  give  over  their  trades, 
it  would  produce  no  reformation ;  that  the 
tmde  was  open  to  all  adventurers,  and  that  there 
lysd  been  many  ships  sent  firum  England  that 
ierv  year  bj  Jews  and  other  tradesmen,  who 
had  never  before  traded  to  the  Canaries ;  inM^ 
laoch  as  when  thev  who  had  been  long  bi^  np 
to  the  toulo^  and  m  btdnloiiftfocWniB  thoi* 


Xslaods,  aemt  their  ship»  thither,  they  foend 
other  £ogli$h  ships  there,  and  the  wines  boaitht ' 
at  a  greater  price  the«  they  had  allowed  tl^ 
factors  to  give ;  so  that  they  must  either  have 
their  ships  ratom  fmptj  and  lu^bwieo,  or  take 
the  wines  at  the  pricea  other  men  gave;. that 
they  had  chosen  the  latter,  as  well  to  oontinaa 
the  trade,  as  to  draw  home  some  part  of  thft 
stock  they  had  in  that  country  ;  that  they  could 
imagine  hut  two  wavs  to  reform  that  eacfsa; 
the  oue,  by  putting  tne  trade  in  such  a  meUtod, 
and  under  such  laws,  as  might  restrain  that  U- 
cence,  and  not  leave  it  in  the  power  of  peraooe 
who  never  had  been  in  the  trade  to  give  law  to 
it :  and  by  this  means  the  IsUaders  would  find 
it  necessary  to  set  reasonable  prices  upou  their 
commodities,  aod  to  yield  such  other  adva»- 
tages  and  privileges  to  the  merchaaisas  Chiey  bad 
heretofbra  enjoyed ;  the  other,  tlift  the  king 
would,  by  his  proclamation,  prohibit  th#  uor 
portation  of  any  Canary  wines  iato  hia  domi- 
nions ;   and  hereby  he  would  qaickly  receive 
such  propositions  from  Spain,  aa  would  pat  it 
into  his  own  power  to  make  the  raformatioa  j 
otherwise  tbe  IsUnders  were  persaaded  that 
Enghmd  could  not  live  without  their  wines.    The 
Lords  were  resolved,  ootwitb^tanding  aU  that 
had  been  said,  that  thev  would  exccota  the 
former  proclamation,  ana  reduce  the  pricea  of 
wiues  to  what  had  been  thea  determined  ;  and 
after  they  had  siven  a  full  accoant  of  the  whole 
business  unco  the  king  in  covncil,  the  Resoiutioa 
was  approved,  and  a  proclamation  issued  out  ac- 
cordingly. 1  he  merchants  and  vintners  applied 
themselves  to  his  mnjestT«  aod  to  maav  of  mj 
Lords  of  the  counciU  and  thought  they  had  en^ 
courageaieut  enough  from  thnece  to  hapa  for 
relief,  in  an  appeal  by  petition  to  the  king  and 
council ;  and  that  tliey  had  thereupon  a  day 
given  them  to  be  heard  :  many  of  my  Z/Mrda 
thought  it  very  lard,  if  not  anjust,  to  ooaiad 
men  to  sell  diejtper  than  they  bought,  wlucli 
was  the  truth  oftlie  case,  and  whicfajmast  oUigc 
both  nierchaots  and  violaers  ta  sophiaticaia 
and  corrupt  their  wines  to  preserve  their  ca» 
Utes,  which  might  probably  turn  ta  the  great 
damage  o£  tbo  whole  kiogdoaa,  in  peoduaing 
sickness  and  diseases ;  aad  this  geaeraaa  sM 
charitable  conaderation  prevailed  with  the  an* 
jar  part  of  the  JUords  ta  he  well  oontentad,  and 
to  wifth  that  soaae  indulgence  might  ha  eaarci* 
sad  towards  them.    Oa  the  contrary,  wlken  tha 
king  had  well  weighed  the  wlwla  praccatlii^, 
and  with  trouble  aad  indignation  ooamdexcd 
the  obstinate  vice  of  the  nation,  which  waafal 
make  us  ridiculous  to  all  the  world,  he  fiTpraw 
ed  a  positive  resoJiMioo  lo  vindicate  imaeaif 
and  his  government  from  this  M|KaaGh.     He 
thought  the  adheriag  firmly  to  the  prieea  wrhick 
had  been  resolved  upon  would  hethabaK  pn* 
foce  to  tlas  reforautieB,  ihoiwh  it  asight  bria^ 

Cttcular  dam^e  to  particmar  pensiM,.  who 
yet  less  causa  ta  complain,  hecansa  tlwia 
own  advice  had  been  fidlowed  ;  aad  theiviipoa 
declared,  that  he  waohi  -aikka  no  altamtiam  s 
Bat  wUhal  told  thNa»Aat  If  tbey  cooM 
«B)r  piofoailWn  t»  Um  for  tin 
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q(  die  lnid«,  (for  ibey  bsd  tb«mBelvet  meotion- 
cd  a  chnrUr)  he  wottld  gracioiisly  receive  eny 
popoaiuoiii  they  would  mi^ei  ftnagretify  them 
in  what  waa  JMSt ;  and  to,  notwithstanding  nil 
aitenipta  which,  wereofteo  repeated,  the  price^ 
let  by  the  Lords  was  raiiGed  for  the  year  fol-' 
lewin^. 

Shortly  after  many  of  the  mfffchants,  who 
had  always  traded  to  the  Canaries,  petitioned 
the  lung  that  ibey  might  be  iDOorporated,  and 
that  nose  might  be  permittnl  to  trade  thither 
but  such  as  woutd  he  of  that  oorporation,  and 
observe  the  coastitutions  which  sitould  be  made 
by  them  :  Which  petition  was  prcseated  to  the 
hm^at  the  council- bofird  ;  and  being  read,  bis 
Bii^|esly»  aooordinc  to  his  custom  in  matters  of 
difflCttky  and  poblic  conoeroment,  directed  it 
40  be  laid  aside,  and  read  again  on  that  day 
month,;  in  which  time  his  majesty  presanted 
that  all  who  would  oppose  it,  would  present 
their  reasons  and'  objections  against  it,  which 
he  was  iwry  desirous  to  hear.  At  the  day  ap- 
pointed, though  there  were  no  petitions  against  n, 
yet  it  was- observed  that  there  were  many  of  the 


had  of  it.  But  there  remained  yet  nan  obyee- 
tion  which  was  principally  in^i&teci  upon  by  tlie 
ministers  of  the  revenue,  who  atledged  very 
reosooably,  that  tbu  new  modelliof^  of  titn 
trade  must  produce  some  alteration,  and  would 
meet  some  opposition  from  the  Spaniard,  which 
for  the  time  would  lessen  tlte  customs,  and  en- 
tide  the  farmers  to  a  defalcation,  liie  p«ti^ 
tion  was  therefore  referred  to  the  farmers  of 
the  customs,  who  were  to  attend  the  next  coun- 
cil dsv :  And  being  then  called  in,  they  ao- 
knowledged,  that  the  design  proposed  wuuld 
prove  very  profitable  to  the  kingdiHn  in  many 
respects,  upon  which  they  tnlarged ;  and  that 
in  the  end  it  would  not  be  attended  with  ant 
diminution  of  the  customs ;  but  for  the  pr«serrf, 
they  said,  th^  coaJd  not  but  escpect  that  the 
obstinacy  and  contradiction  of  the  Spaniard 
would  aivesttch  a  stop  to  trade,  at  least  for  one 
year,  that  if  bis  majesty  did  not  reimburse  them 
for  what  should  fall  short  in  the  customs,  they 
must  look  to  be  very  treat  losers ;  the  mer- 
chants, on  the  other  band,  offering  to  be  bouod^ 
that  if  they  did  not   the  first  year  bring  in  at 


mosianineatmerchantsofthaltradewhoienames  I  mudiashad  been  usually  entered,  tbeywodd 


were  not  to  the  pvtition,  nor  appeared  desirous 
lo  have  a  charter  granted  ;  which  his  majesty 
considering,  put  oflF  the  debate  for  another  week; 
and  directed,  that  the  other  merchants  by  name 
aboold  be  desired  to  be  present,  and  to  eive 
their  advice  freely  upon  the  point :  And  there 
was  at  tliat  day  a  very  foil  appearance ;  when 
his  maiesty  directed,  that  a  relation  should  l>e 
made  to  them  of  the  whole  progress  that  had 
been  4mule  in  the  business,  and  tlw  damai^eanU 
diabooour  the  nation  underwent  in  carrying-on 
of  that  trade ;  that  many  mercliants  had  pre- 
sented a  petition  to  him,  containing  an  expedi- 
ent to  bring  it  into  better  order,  but  finding 
them  not  to  appear  in  ir,  and  being  informed 
that  th^  were  nsost  engaged  in  that  trade,  he 
had  sent  for  them  to  know  their  opmion.  Whe- 
ther they  thought  what  was  pn»posed  to  be 
rcmonable,  and  fit  to  be  grantea  f  And  if  so, 
«Ly  they  did  not  oonceen  themselves  in  it  ? 
They  ansaneved.  That  the  reason  why  they  had 
not  appeared  in  it  was,  because  they  should  be 
Josers  by  it,  and  therefore  were  not  sohcitous  to 
•btaio  a  grant  from  his  majesty  to  their  own 
damage  ;  and  so  enlarged  upon  the  nature  of 
tbetiade^  their  long  eipevienee  in  ir,  and  the 
Uraatness  of  their  stock,  which  thej  shdnM  not 
be  aUowed  to  ecmtinue  under  any  regulation : 
Bot  asthey  did  not  think  themselves  M)liKed  to 
be  aolieitoos  for  a  change,  so  they  eoim  not 
demr,  being  required  by  his  msjesty  to  speak  the 
tentK  but  that  the  prefosttion  that  was  made 
«pne  for  the  poblio  good  and  benefit  of  the  king- 
doas,  and  that  my  eouM  conceive  no  other 
ssny  to  redeem  that  trade,  aad  the  nation,  from 
she  insolence  which  the  Spaniard  eaercssed  open 
an  ;  implying,  that  if  his  majesty  wouM  com- 
id  them,  they  wenld  likewise  concur,  and 
in  earryiog  on  tile  service.  To  which  his 
nsgest^  givmg  them  graeieue  eneonn^ment, 
llsMT  nil  departed  of  one  mind,  his  majesty  re- 


make good  what  should  be  wanting  to  thefarmeta 
upon  a  medium  ;  atid  his  mnjfsry  himself  de^ 
cJared,  that  he  would  not,  for  a  small  damage 
to  himself,  hinder  the  kin^om  Irom  enjoying 
so  great  a  benefit ;  and  tlicreupon  be  coffi- 
majided  the  Solicitor-General,  who  then  at- 
tended the  board,  to  prepare  such  a  charter,  as 
might  pK>vide  for  all  those  good  ends  which 
were  desired  in  the  petition,  and  which  bad  been 
so  largely  debated.  And,  I  believe,  there  was 
never  a  greater  concurrence  of  the  board  in 
any  direction. 

Many  months  passed  before  the  charter  was 
drawn  ;  in  which  time  I  never  heard  of  the 
least  Af  w  objection  mnde  against  it,  or  that  any 
man  was  unsatisfied  with  it.  After  it  was  en- 
grossed, and  passed  the  king's  band,  it  waa 
brought  to  the  great  seal ;  and  then  the  Lord 
Mayor  of  London  and  the  court  of  aldermen 
had  entered  a  caveat,  and  I  appointed  a  day  to 
hear  parties.  The  city  alledged  an  order  made 
a  year  or  two  before  by  the  king  in  council, 
upon  a  complaint  then  exhibTted  by  the  court 
of  aldermen  against  ttie  Turkey  company,  and 
other  corporations,  in  which  they  said  there 
were  very  many  merchants  of  the  best  trades 
and  greatest  estates  in  the  city,  who  would 
never  take  out  their  freedom  of'^  the  city,  and 
so  refused  to  bear  any  charge  or  office  in  it,  to 
the  very  great  prejudice  and  dishonour  of  the 
city,  and  of  the  government  thereof ;  cbcy 
being  by  this  means  compelled  to  call  inferior 
citizens  to  he  aldermen,  before  they  Inid  estates 
to  bear  the  charge  of  it,  whiht  the  gravest  and 
richest  could  not  be  compelled,  to  take  it,  be- 
cause they  were  not  freemen :  Besides  the 
rules  which  the  king  gave  upon  the  difference 
then  in  qu^ion,  he  was  pleased  to  declare, 
and  appointed  it  to  be  entered  as  an  order  in 
the  Council-Book,  that  prorision  should  be 
made,  that  in  an  charters  which  he  should  here- 


imminf  eeairmcd  hi  ih«  fonoer  opmiM  he  I  nftcr  renew  or  grant  to  any  companies  or  cor- 
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poratioBS  wkhtn  the  city  of  London,  that  they 
should  first  make  themselves  freemen  of  the 
city,  if  they  were  not  so  before  ;  and  therefore 
that  this  charter  should  not  pass  the  seals, 
before  several  members,  who  were  named  in  it, 
had  made  themselves  freemen  of  the  ciiy,  by 
wbidi  they  might  be  made  liable  to  the  diarges 
of  it.  Tbe  merchants  could  not  deny,  that 
many  of  tliem  were  not  yet  freemen,  nor  re- 
solved to  be :  They  said,  they  had  never  heard 
of  this  order  :  And  I  declared  to  them,  that  J 
could  not  seal  the  charter  before  they  had 
given  satisfaction  in  it ;  and  they  seemed  as 
positive  that  tliey  would  rather  beuithout  their 
charter,  than  submit  to  tbe  other  inconTeoience, 
and  so  they  departed  then ;  but  shortly  after 
they  agreed  to  tne  obligation,^  and  a  clause  to 
chat  purpose  was  entered  in  the  charter  in  the 
king's  presence,  and  so  returned  to  me  to  have 
the  seal  fixed  to  it. 

There  were,  by  this  time,  several  other  new 
Caveats  entered  against  it ;  all  which  I  heard, 
and  settled  every  one  of  them  to  their  joint 
satisfaction.  1  lieard  tlien  that  there  would  be 
some  motions  for  the  stopping  it  in  the  House 
of  Commons ;  and  some  parhament-meu  who 
served  for  the  Western  Boroughs  came  to  me, 
and  de&ired  me  that  I  would  not  lis  the  seal  to 
it  till  thev  should  be  heard,  since  it  would  un- 
do (heir  Western  Trade ;  and  told  me  they  re- 
solved to  move  the  House  of  Commons  to  put 
a  stop  to  it,    I  informed  them  of  the  whole 

f»rogress  it  had  had,  and  told  them  I  be- 
iemlthat  tliey  would  hardly  be  able  to 
offer  any  ^ood  '  reasons  against  it :  How- 
ever, siuce  It  was  known  that  the  parliament 
would  be  prorogued  within  10  or  13  days,  I 
would  suspend  the  sealing  the  charter  whilst 
the  Houses  sat,  to  the  end  that  they  might 
make  any  objections  against  if  they  thought 
fit:  But  the  parliament  rose  shortly  after, 
without  further  taking  notice  of  it ;  nor  did 
those  parliamentpmcn,  or  any  others,  further 
solicit  me  against  the  passing  of  it;  and  so  I 
affixed  the  Great  Seal  to  it  according  to  my 
duty.  Thereupon  the  company  diose  a  go- 
vernor and  other  officers,  according  to  their 
charter,  and  made  such  orden  and  by-laws  as 
they  thought  fit,  for  the  carrying  on  the  ad- 
vancement of  their  trade ;  which  they  might  alter 
when  tliey  found  it  convenient;  and  for  the 
present  they  resolved  upon  a  joint-stock,  as- 
,  aigning  so  many  shares  to  particular  men.  In 
Ihb  composition  and  distribution  there  hap- 
pened some  difference  between  themselves, 
which  could  not  be  taken  notice  of  abroad; 
and  even  some  of  them,  who  first  petitioned, 
sod  were  most  solicitous  to  procure  the 
charter,  did  what  they  could  to  hinder  the 
effect  of  it ;  sent  privately  to  their  factors  at 
the  Canaries  to  oppose  any  orders  which  sliould 
be  sent  from  the  governor  and  the  company ; 
and  that  they  should  do  all  they  could  to  in- 
cen&e  the  Spaniards  against  the  charter,  pro- 
mising  that  their  wine  should  be  taken  off  in 
spite  of  tbe  corporation :  Whereupon,  great 
disorder!  did  arise  io  the  Canaries  between  tbe 


English  themsdves ;  and  by  the  coojuncdon  of 
the  Spaniards  with  those  tew  English  who  op^ 
posed  t)ie  charter,  they  proceeded  so  far  as  to 
send  the  principal  factors  for  the  company  out 
'  of  the  island  to  Spain,  and  to  make  a  public  act 
by  the  gpvemor  and  council  there,  tliat  no  ship 
belonging  to  the  company  should  be  suffered  to 
come  mto  tbe  harbour,  or  to  take  in  any  lading 
from  the  island :  All  which  were  transacted 
there  many  roontln  before  it  was  known  in 
England,  and  probably  wnuld  have  been  pre- 
vented, or  easily  reformed,  if  the  breaking  out 
of  the  plague  at  London,  and  the  war,  had  not 
restrained  all  English  skipping  from  going  to 
the  Canaries  for  tise  space  almost  of  a  full 
year :  which  iotcrmissiun  likewise  gave  some 
advantage  here  to  tlie  merchants  who  opposed 
tlie  charter,  by  tbe  nut  return  of  their  several 
stocks  wiihin  the  time  premised  by  the  com- 
pany. 

When  the  king  was  at  Oxford,  and  beard 
what  had  passed  at  tbe  Canaries,  some  mer- 
chants appeared  there  to.  petition  against  the 
charter,  whereof  there  were  some  who  were 
the  first  petitioners  for  it :  His  majesty  ap- 
pointed a  doy  for  the  solemn  hearing  of  it,  id 
the  presence  of  his  privy-coancil,  the  governor 
bein^  likewise  summoned  to  be  there.  Upon 
opemng  all  their  grievances,  the  petidoners 
themselves  confessed,  that  they  oonld  not  com* ' 
plain  of  the  charter ;  that  it  was  a  just  and  ne- 
cessary charter,  and  for  the  great  benefit  of 
the  kingdom,  though  some  private  men  might 
for  the  present  be  losers  by  it ;  that  their  com* 
plaint  was  only  against  their  constitutions 
and  by-laws,  and  their  severe  prosecution 
of  them  contrary  to  tbe  intention  of  the 
charter  itself;  instancing,  among  other  things, 
the  verv  short  day  limited  by  the  charter, 
after  which  they  could  m)t  continue  their 
trade  without  being  members  of  the  corpora* 
tion  ;  and  that  day  was  so  soon  after  the  seal- 
ing of  tbe  charter,  that  it  was  not  possible  for 
them  to  draw  their  stock  from  thence  in  ao 
short  a  time.  When  they  had  finished  all  their 
objections,  the  king  observed  to  them,  that  they 
complained  only  of  what  themselves  had  done, 
and  not  at  all  of  the  charter,  which  gave  them 
only  authority  to  chuse  a  governor,  and  make 
constitutions  and  by>laws;  but  directed  not 
what  those  constitutions  and  by-lawt  should 
be,  which  were  the  result  of  their  own  conaul* 
tations,  in  which  the  major  part  must  ooncnr; 
and  of  that  kind  their  joint-stock  waa  one, 
which,  with  the  rest,  they  might  alter  again  at 
their  next  court,  if  tbe  major  part  were  grieved 
with  it :  But  because  tliey  hsd  complained  of 
some  particulars,  in  which  they  seemed  to  have 
reason  on  their  side,  his  majestv  expressed  a 
willingness  to  mediate  and  make  ao  agree- 
ment oetween  them,  and  thereupon  bid  the 
governor  answer  such  and  such  particulars, 
which  seemed  to  have  most  of  justice;  which 
be  did  very  much  at  large, making  it  clearly  ap* 
pear  that  they  had,  in  truth,  little  cause  of  cona^ 
plaint;  as  to  the  short  day  which  was  aaaigned 
to  them  for  drawing  oway  their  stocks,  which 


418]       STATE  TRIALS,  15-19  Chaw.is  II.  l60$>^.-^the  Earl  of  Clarendon,       X4U 

**  to  be  inipnsoned  against  law,  in  remoc* 
**  iftlaiidsy  garriaoDSy  and  other  places,  thereby 
''  to  prevent  them  from  the  bene6t  of  the  law ; 
**  nnd  to  iiitrofiuce  precedents  fur  imprisoning 
**  of  other  of  his  mnjesty's  subjects  in  Uk« 
**  manner." 


had  the  greatest  semblance  of  r^son,  he  said 
tliejr  had  no  reason   co  complain  of  want  of 
warning,  for  diaL  the  day   was  well  enough 
known  to  tbein  long  before  the  sealing  of  the 
cbartiT,  and  might  very  well  have  been  complied 
with ;  but  that  they  knew  likewise,  that  after- 
wards the  time  was  enlarged  to  a  day  desired 
by  tliemselves,  that  there  might  be  no  CAUse  of 
diicoutent;  and  thereupon  read  the  order  of 
the  court   to  that  purpose,  which  they  could 
not  deny  in  conclusion ;  since  it  appeared  that 
their  stock  still  remained  tlicre,  which  injustice 
beIonj>ed .  to  thrm,  whether  by  their  fault  or 
iui>fortune  it  had  not  beeu  drawn  over.     The 
king  persuaded  the  governor,  and  his  assistants, 
to  give  them  such  satisfaction  iu  that  particu- 
lar and  others,  that  before   they  retired  from 
his  majesty's  presence,  they  were  unnnimouslv 
agreed   upon  lUl  their  pretences ;  aud  though 
some  of  the  Lords,  upon  some  insinuations  and 
discourses  they  had  heard,  had  believed  the 
company  to  be  in  the  wrong,  they  were  now 
fully  convinced  of  tlie  contrary,  and  believed 
the  charter  to  be  founded  upon  great  reason  of 
state,  and  that  the  execution  of  it  had  been  very 
justifiable,  with  great  moderation ;  and  it  is 
to  be  observed,  that  the  parliament  being  then 
assembled  at  Oxford,  there  was  not  the  least 
complaint  against  that  charter,  or  corporation. 
This  was  the  whole  progress  of  that  affair, 
and  all  that  I  know  of  the  proceeding  in  it; 
in  which  I  must  confess,  though  I  had  no  hand 
in  the  contKvance,  I  was  fully  satisfied  in  the 
justice    and    integrity   of  it,    and    even    in 
Che  necessity  in  reason  of  state ;  nnd  there- 
fore, upon  all  the  addresses  made  to  the  king 
or  council  in  the  whole  transaction,  I  did,  it 
may  be,  appear  more  solicitous  and  warm  for 
the  dispatch  than  other  men ;  and  yet  I  never 
rememoer  a  fuller  concurrence  in  the  whole 
board  than  in  this  advice ;  nor  did  my  inclina- 
tion towards  it  proceed  from  any  other  motive 
than  that  of  the  public  good,  without  the  least 
temptation  to,  or  imagination  of  any  profit  or 
advantage  to   myself,  to  which  I  have  never 
been  thought  to  be  ever  inclined  ;  and  the  de- 
lays I  u&ed  in  the  passing  this  charter,  after  it 
came  to  be  sealed,  and  my  giving  time  for  the 
weighing  all  objections,  and  so  much  opposing 
the  company,  with  reference  to   their  beinj; 
made  freemen  of  the  city,  that  they  departed 
from  me  with  a  resolution   to  prosecute  the 
charter  no  farther,  are  no  signs  that  I  had  such 
a  mind  to  please  them  as  a  man  would  have 
who  was  corrupted  by  them,  or  who  was  to 
bave  a  share  in  the  profit  of  the  patent.    For 
the    granting  any  injunctions  in  Chancery  to 
stop  proceedings  at  the  law,  against  that  or  any 
other  diarter,  1  cannot  comprehend  the  mean- 
ing of  that  charge;   and  do  presume  that  I 
bave  never  granted  any  injunctions  in  that 
court,  but  what  was  agreeable  to  the  course 
and  justice  of  it,  and  I   am  sure  was  always 
4ooe  in  public  and  upon  debate  in  the  court. 

The  Fourth  Article  is,  "  That  I  have  advised 
<f  god  procured  divert  o^bis  migesiy*!  .^vbjccis 


I  know  not  what  to  answer  to  this  nrtidef 
it  being  so  general,  and  no  particular  person 
being  named ;  but  it  is  generally  known,  that 
I  have  never  taken  upon  me  to  commit  any 
man  to  prison,  but  such  who,  by  the  course  of 
the  Chancery  for  matters  of  contempt,  ara 
justly  committed.  It  is  probable  that  I  hava 
been  present  at  the  council-board  when  many 
persons  have  been  ordered  to  be  committed, 
and  whose  commitment  hath,  by  the  wisdom  of 
that  board,  been  thought  just  and  necessary; 
and  therefoie  I  am  not  to  answer  apart  for  any 
tiling  done  by  them  ;  only  I  may  say,  tbat  I 
was  frequently  of  opinion  that  the  coinroitmeuts 
were  very  just,  and  verv  necessary;  and  it  is 
uotoriousljr  known,  that  by  such  commitmenta 
a  rebellion  bath  been  sometimes  prevented, 
and  that  other  persons  who  have  been  after- 
wards  attainted  and  executed  for  High-Treason, 
have,  upon  their  examination,  and  at  their 
death,  confessed  that  their  purpose  had  b^B 
to  rise  in  arms  at  such  and  such  times,  if  their 
friends,  upon  whom  they  bad  principally  relied, 
had  not  been  then  conunittea  to  prison  ;  and 
I  well  remember,  that  it  was  thought  fit  that 
most  of  the  persons  who  stand  attainted  for 
die  murder  of  the  laie  king,  his  majesty's  royal 
father,  should  be  removed  out  of  the  Tower,, 
and  dispersed  into  several  Islands  and  gani* 
sons ;  and  if  any  other  persons  have  been 
likewise  sent  thither,  I  presume  it  was  upon 
such  reason,  as,  upon  a  due  examination 
thereof,  will  make  it  be  thought  very  just. 

The  Fifth  Article  is,  "  That  I  have  corruptly 
sold  several  offices  contrary  to  law," 

This  charge  I  utterly  deny. 

The  Sixth  Article  is,  "  That  I  have  procured 
'*  his  majesty's  customs  to  be  farmed  at  under 
«  rates,  knowing  the  same;  and  great  pretended 
"  debts  to  be  paid  by  his  majesty,  to  the  pay- 
"  ment  whereof  his  majesty  was  not  in  strict- 
**  ness  bound ;  and  have  received  great  sums 
"  of  money  for  procuring  the  same." 

I  have  never  had  any  thing  to  do  in  dispo- 
sing of  bis  majesty's  customs,*  or  any  otner 
part  of  his  revenue  ;  only  for  some  short  time 
after  his  maiesty's  first  arrival  in  England,  I, 
amongst  others  of  my  Lords  of  the  council, 
was  a  commissioner  of  the  Treasury ;  during 
which  time,  if  I  am  not  very  much  mistaken, 
there  was  no  farm  lett  of  any  of  the  revenue, 
and  the  customs  were  put  into  the  hands  of 
commissioners,  to  ^the  end  that  a  computation 
might  be  made  as  near  as  was  possible  of  tba 
true  value  of  them,  before  that  it  should  be 
put  into  tk  facm,  which  every  num  coaceived 
would  be  fit  to  be  done  as  soon  as  migfn  be. 
The  Wbite  Staff  was  shortly  aftff  pftn  to  the 
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mui  of  Sootbampcon,  and  the  cbnticMlonliip  of 
tlie   excbeqncr  to  the    l»«d  Ashie? ,  1  baviug 
tiicn  resigned  it,  tnd  liaring  heeo  before  po»- 
leiAed  of  it  at  the  time  wli^n  the  i  hig  returned 
ioto  £iigUod  ;    end   from  the  time  that  thete 
two  officers  of  ihe  revenue  were  nude,  which 
deCerniioed  the  foru>er  C'lininisstun^I  never  inter- 
meddled in  the  cu«t<rms,  or  any  other  branch 
of  the  revenue  ;    except  when  the  king  com- 
maoded  me  to   he  pre»rnt   in  tome  consult  a- 
tiotts  which  be  b«d  with  mj  Lord  Treasarcfy 
when  there  were  other  of  my  Lords  likewise 
present ;  that  excellent    p:  rson  always  resort- 
mg  to  the  king,  for  his  dtrrccion  in  all  matters 
of  tbe  least  didicolty  which  occurred  to  him  in 
the  administr9tti»n   of  his  office  ;  and  except 
the  Lord  Treastirer  himself  (v«ith  whom  I  had 
tlie  b«>nour  to  have  held  a  long  and  a  fast 
friendship)  did  desire  to  confer  with  me,  as  he 
very  oken  did   upon  many  particulars  of  his 
efice,    believing    that  I   was  not  ^alto^ether 
ignorant  in  ttiat  administration,  with  wiiich  I 
had  lieen  formerly    so  well  acquainted ;  and 
that  I  presun»e  might  be  the  reason  why  he 
did  oftentimes  procure  me  to  he  joined  with 
him  in  rel'ert*nces  from  the  king,  upon  matters 
wholly  relating  to  his  own  office.     But  I  never 
•alfered  particular  applications  to  be  made  to 
me  in  tiiose  cuses,  nor  had  ever  any  secret 
confercace  with  any  persons  who  were  con- 
eemed  in  such  pretensions.    What  'is  meant 
by  my  having  procured  his  majesty's  customs  to 
be  fi«rm<  d  at  under  rates,  kuowmg  the  same, 
and  great  pretended  debts  to  be  paid  by  his 
majesty,  to  tl»e  payment  whereof  his  majesty 
was  not  in  strictness  bound,  I  cannot  imagine, 
cvcept  it  relates  to  the  payment  of  a  debt  due 
from  his  late  majesty  to  some  of  the  formers ; 
in  which,  thougti  1  had  no  more  to  do  than  in 
giving  information,  and  my  particular  advice 
t«>  his  majesty,  in  the  presence  of  my  Lord- 
Treasurer,  the  Chaucelior  of  the   Exchequer 
and  o^ber  of  my  Lords,  and  so    am  not  myself 
responmble  for  what  his  majesty  did  thereupon, 
ana  be  did  nothing  but  with  the  approbation 
and  consent  of  all  the  resi ;  yet  1  think  myself 
obliged  upon  this   particular,  which  to  much 
conoeras  the  honour  and  justice  of  the  late 
king,  and  of  his  present  miyetty,  to  enlarge  and 
relate  all  I  know  of  what  their  mnjestiea  did, 
and  what  induced  his  present  majesty  to  do 
his  part  of  it.    It  is  notoriously    known,  that 
befocc  thekle  troablea,  and  in  the  very  tfrst 
•Btrance  into  them,  his  najeaiy  waa  nccessi- 
taaed  toborrow  very  i^vat  iooM  of  flaoney  from 
bis  tbea  Airmen  of  bis  cnttoms,  aad  to  oblige 
tfcem   to  itand  persenally  boend    for    many 
other  great  smoa  of  noaey  which  other  men 
Jent  to  his  OMJesty  upon  their  security.    That 
tfaenapoB,   aad  for  the  repayment  of  those 
warn  ofmooey  which  the  fiinnen  had  advanced, 
and  for  sesoring  them  irom  any  damage  for 
Ibose  monies  which  othera  had  lent  ap«in  their 
obUgatioasy  his  majesty,  with  the  adnce  of  the 
theaLovd  Treasurer   aod  Chancellor  of  the 
Sxchequer,  had  granted  a  faitlM'r  lease  of  his 
oustoms  to   ttaoM  lawwif  fot  ihcta  or  four 


years  to  come,  after  the  expiration  of  thehr 
former  lease  ;  with  a  covenant  on  his  majesty's 
parr,  to  pay  the  just  interest  of  efght  per  cent, 
for  all  such  monies  as  were  adranced  by  tliem, 
or  for  which  they  stood  bound  ;  and  likewise 
that  thev  should,  out  of  their  growing  rent, 
deduct  ail  such  sums  of  money  by  the  year,  as 
they  had  lent,  or  were   bound  for.    It  is  as 
well  known,  that  after  the  beginning  of  the 
parliament  in  1640,  and  before  the  commence*' 
men t  of  the  second  lease,  the  House  of  Com- 
mcins  not  only    forced    the  said  farmers  to 
pay  a  \*ery    great  sum  of  money    for  their 
presumption    in    receiving  customs  and    im- 
positions   upon    merchamlise  in    the  former 
years,  when  as    they  pretended   such    pay- 
ments were  not  due ;    bnt  took  also  from  them 
their  new  lease  granted  to  them  by  the  king, 
and  so  left  them  without  any  capacities  of  reim- 
bursing themselves  of  the  money  they  had  lent, 
and  likewise  in    the   mercy   of  their  creditors 
to  whom  they  stood  boand  ;  man^  of  whom 
ouickly  began  to  exercise  that  severrty  towards 
tnem,  that  many  of  the  poor  gentlemen  had 
their  estates  quickly  extended  opon  judgments 
and  recognizances,  and  their  persons  taken  in 
execati«m  and  committed  to  prison;    where 
some  of  them  who  had  been  kimwn  to  bavo 
great  estates,  as  sir  Paul  Pinder,  and  others^ 
were  forced  to  end  their  days.    Tbfere  were 
very  few  circnmstances  in  the  late  king's  mis- 
fortune, which  gave  him  so  mnch  tmnble,  or 
so  much  afflicted  him,  as  the  sense  he  bad  of 
of  the  bard  and  onjoat  sufferings  tboso  poor 
gentlemen  underwent  for  him,  and  their  aA 
feet  ion  to  bis  service;  which  be  often  mention- 
ed, and  as  often  declared,  that  he  held  himself 
oMiged  to  make  them  full  rqwration,  as  soon  as 
Ood  should  enable  Jiim.    And  after  he  had 
vouchsafed  to  make  me  his  chancellor  of  the 
Exchequer,  he  lire^oently  spoke  to  me  of  it ; 
of  the  very  good  opmion  be  had  of  the  men,  of 
the  great  services  they  had  done  for  him ;  and 
oommanded  UM  expresdy,  that  whenerer  it 
sltonM  fall  within  my  power,  I  would  do  them 
all  the  right  I  could.    And  of  this  I  did  often 
infoim  his  majesty  daring  the  time  he  waa 
abroad,  aad  altor  bis  retomi  without  any  other 
motive  than  his  fotber's  command,  and  bis  own 
honour,  having  myself  never  had  any  deyrree  of 
friendship  wiUi  any  of  the  perwns  concerned^ 
and  a  ^try  ordinary  acqmiotance  with  some  of 
them.     Upon  his  majest^s  happy  rstnm,  tbostf 
gentlemen  who  were  alnre  of^  the  old  farmers 
(which,  a!»  I  remember,  were  sir  John  Jacob, 
sir  J'lh  Hnrby,  sir  Nirbolas  Crispe,   $m4  sir 
John  HarriM>n)  applied  themselves  to  the  kiwg, 
having  ktin  several  years,  Wnd  then  remmoing 
in  execution  in  some  prison,  and  havtnfr  had 
their  estates  sold,  apoathe  prosecution  of  ihos^ 
creditors  to  whom  tAiey  wne  boond  for  oaoniea 
letit  to  his  majesty.   As  soon  as  care  waa  taken 
for  collecting  the  reveuue,  those  four  f^ntle^ 
mea  named  bef  »re,  and  two  others  who  liad 
served  his  mtyesty  vrrv  wel!,  were  appoiiiied 
his  rom^issifmers  for  the  collect! n|t  the  customs 
aod  diilies  apoa  trade ;  ia  which  coUcction  tber 
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•onttnMd  for  tbova  •  yenr,^  or  tliereabouls ; 
fiariiig  which  time  many  of  (heir  creditors,  who 
had  geaefoosly  forbore  to  prosecute  them 
whilst  they  were  in  prisoa  and  undone,  began 
now  CO  commence  (heir  actions  against  tbero, 
presaming  they  were  then,  or  would  shortly  be 
able  to  satisfy  thean :  Whereupon  his  niajostv 
oommanded  my  lord  Ireasorer,  and  ftie,  with 
•ame  other  lords,  as  I  reopember,  to  send  for 
those  creditors,  and  to  declare  to  I  hero,  that 
his  majesty  would,  in  a  short  time,  enable  his 
farmers  to  pay  their  jtisl  debts,  which  he  well 
knew  were  contracted  for  his  service ;  and  that 
he  wooid  take  it  very  well  from  them,  if  they 
wouM  for  the  present  give  no  obstruction  to 
bis  service,  by  the  proiecution  of  those  per- 
sons at  law,  whose  time  was  solely  taken  up  in 
the  necessary  service  of  his  majesty :  Where- 
upon they  willingly  desisted  from  that  prosecu- 
tion ;  and  manv  of  them  finding  now,  that  by 
his  majesty's  fWour  they  were  like  to  receive 
their  debts,  which  before  they  thought  despe- 
rate, they  fhinkly  remitted  the  wh<;fle,  or  part 
of  the  interest,  that  in  strictness  of  law  was 
atill  due  to  them.  His  majesty,  shortljr  after, 
Judging  it  best  for  his  probt  to  determine  the 
coUetttion  by  commiMion,  and  to  lett  the  whole 
Co  farm,  gave  direction  to  to  the  lord  treasurer 
to  confer  and  treat  with  any  fit  persons  who  de- 
aired  the  same.  Many  overtures  were  made 
by  several  persons,  and  some  applied  tliero- 
selrea  directly  to  his  majesty :  upon  which  and 
srfter  a  competent  time  in  considering  all  that 
was  proposed,  the  king  appointed  a  day  when 
lie  would  be  attended  by  my  lord  treasurer, 
«nd  other  of  my  lords,  and  when  all  thp  pre- 
tenders should  hkeiviie  be  present,  and  he 
would  then  and  there  declare  his  own  judg- 
sneikis  having  first  declared  to  the  comniis- 
tiooers,  whereof  four  were  old  farmers  to  whom 
10  much  money  was  doe,  that  whosoever  should 
take  the  (arm,  they  should  be  obliged  to  pay 
them  their  just  debt  at  soch  times,  and  by  such 
proportions  av  his  service  could  hear;  but  at 
to  the  letting  the  farm  itself,  he  sh'Hild  neither 
consider  the  debt  he  owed  tliem,  nor  the  suffei^ 
tDg>  they  had  undergone,  but  onlv  the  rent  they 
abould  uffer ;  which,  if  as  much  as  any  body 
else  Kould  give,  he  would  prefer  theh'  persons 
before  others;  but  if  any  other  fit  men  would 
oiEer  more  than  they  thuught  fit  to  give,  they 
should  l>e  his  farmers:  and  tiirrefore  wibbcil 
them  well  to  consider  wbut  they  would  propohc 
to  faim.  After  two  days  spent  by  his  majesty 
in  conference  with  several  pretenders  apart, 
and  finding  that  the  propositions  made  to  him 
by  the  old  farmers,  with  whonn  the  other  two 
were  to  be  joined  who  had  served  with  them  as 
commissioners,  were  at  least  as  much,  ir  not 
more  for  his  profit  than  any  which  had  been 
made  by  the  rest,  he  declared  that  the  farm 
should  be  lett  to  those  who  had  been  his  commis- 
liooert :  Which  was  at  that  time  understood  to 
be  so  far  from  a  good  bargain,  that  the  two 
commissioners  h  ho  were  not  concerned  in  the 
creat  debt,  utterly  refused  to  meddle  with  the 
hna  at  so  greftt  a  rent ;  the  other  four  publicly 


declaring  at  the  same  time,  that  they  woulil  * 
not  gi%'e  the  rent  but  in  contemplation  of  their 
debt,  which  tliey  thought  they  should  sooner 
and  better  receive,  when  itahould  he  assigned 
upcm  their  own  collections  than  when  ii  should 
be  charged  upon  new  farmers;  bnt  «  pre  suitors 
to  bis  majesty,  that  he  would  oblige  the  other 
two  (sir  John  WoUtenbolme  and  »ir  John 
Shaw)  to  be  joint  farmers  with  them ;  which 
his  majesty  did,  by  making  them  a  gracious  pro« 
mise,'tbat  if  they  should  he  losers  be  would  re- 
pair them;  and  theretipon  directions  were  given 
tbJMr.  Attorney- General  to  prepare  a  grant  ac* 
cordingly ;  and  I  do  not  know  there  was  one 
dissenting  voice  from  what  his  majesty  inclined 
to  do  upon  the  whole  debate  of  that  matter,  the 
same  appearing  to  every  man  to  be  most  just 
and  reasonable. 

Tlie  farm  being  thus  settled,  the  old  fhrmert 
were  directed  to  bring  their  account  to  my  lord 
treasurer;  by  which  it  should  manifestly  appear 
how  much  the  late  king  was  justly  and  truly  in- 
debted to  them,  and  how  those  debts  were  in- 
curred ;  that  so,  upon  a  Just  computation  such 
a  satisfactioa  mignt  be  made  to  them,  as  was 
consistent  with  the  present  state  of  his  majesty's 
occasions.  Many  months,  if  not  a  whole  year, 
were  spent  in  the  examination  of  those  ac- 
compts  before  the  auditors;  whd,  besides  tho 
exceptions  they  took  for  want  of  some  formn« 
lities,  in  the  proof  of  some  monies  paid,  which 
after  twenty  years  of  licence,  in  which  ail  their 
books  and  papers  had  been  taken,  their  houses 
plundered,  their  persons  imprisoned,  and  in 
which  so  many  persons  employed  by  tlie  king  to 
receive,  and  by  them  to  pay  money,  were  dead, 
could  hardly  be  made  with  the  usual  exactness, 
made  likewise  several  cettificates  of  particuli^r 
cases,  which  required  further  direction  ;  and 
the  Lord-Treasurer  would  never  take  upon  him- 
self to  give  those  directions,  only  declaring  to 
thcin,  which  he  Imd  frequently  done,  that,  in 
regard  his  majesty  was  not  strictly  bound  in 
justice  to  pay  ihat'debt  due  from  hi^  father,  but 
that  his  present  majesty^s  generous  and  royal 
disposition  had  prevailed  with  him  to  pay  that 
just  debt,  whereby  they  might  he  preserved 
from  ruin,  in  which  he  snid  he  fully  concurred 
with  his  majesty ;  but  that  he  would  never  ad- 
vise him,  on  (he  contrary,  he  would  nlwnyn  dis- 
suade his  majesty  from  paying  or  alio  ^ing  any 
interest,  though  paid  by  them,  which  would 
swell  the  debt  to  such  a  proportion,  that  his  ma- 
jcstv  could  never  undertake  the  payment  of  it : 
which  determination,  how  great  soever  their 
loss  appeared  to  be,  seemed  to  be  so  just,  at 
least  so  necessary  for  the  king,  that  tbey  a  holly- 
referred  it  to  his  majesty  ;  and  hoping  that  tt 
might  prevail  with  many  of  their  creditors,  not 
to  exact  It  from  tliem,  though  the  sale  of  their 
whole  estates  had  made  satisfaction  to  others 
for  t^:e  whole  interest  as  welt  as  for  the  prin- 
cipal. When  the  auditors  certificate  was  ready^ 
and  all  the  doubts  and  queetinns,  which  did 
arise  thereupon,  were  clearly  staled,  his  majef- 
ty  vouchsated  again  to  be  present,  with  tb» 
other  Lords;  who  4iad  from  the  begjuning  a«- 

2£ 
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tisud  in  tb«  exatnioation  of  tbmt  bauncM ;  •oA 
then  tlie  Lord-Treasurer  declared  to  hit  majea- 
ijf  what  he  bad  before  said  to  the  persona  con- 
cerned, that  thoagh  he  willinglj  approved  bb 
majeat^'t  goodness  jn  laLinc  upon  inmaelf  that 

{^reat  debt,  yet  that  he  would  by  no  means  give 
lis  advi^  or  consent  (hat  he  should  paj  or  al- 
low an^  interest  for  it.  Upon  the  whole  ina^ 
ter,  and  upon  all  the  doubts  stated  to  his  ma- 
jesty, and  after  the  rejection  of  several  con* 
aiderahle  suma  of  money  demanded  by  them, 
a^d  for  the  payment  whereof  such  direct  proof 
was  not  made,  as  is  required  by  tlie  course  of 
the  Excttequer ;  though  1  think  most  persons 
wlio  were  present  were,  in  their  private  con- 
sciences, well  satis6ed  that  those  sums  had 
been,  in  truth,  paid,  as  was  alledged ;  there  ap* 
peared  to  his  majesty  to  be  justly  due  to  them 
the  sum  of  S00,000(.  principal  money  for  almost 
90  years,  and  for  which  they  had  paid  so  much 
interest;  and  l^s  majesty  thought  it  very  just 
and,  with  many  gracious  expressions  to  them 
of  lus  purpose  and  resolution  further  lo  repair 
them  ns  he  should  be  able,  gave  order  to  the 
Lord -Treasurer  that  the  said  debt  ofS00,00Oi. 
should  be  paid  to  them  in  five  years ;  that  is, 
by  40,000^.  for  every  year  out  of  the  rent  of 
the  farm ;  and  that  all  instruments  necessary 
for  their  satisfaciion  and  security  should  be  pre- 
sently given  to  them,  whereby  they  might  be 
able  to  comply  with  their  creditors,  and  avoid 
their  importunity.  I  do  confess  myself  to  have 
been  present  at  these  agitations,  and  to  have 
contributed  my  humble  advice  and  opinion  to 
•^his  m^esty  that  he  sliould  pay  this  debt;  which 
I  thought  myself  obliged  to  do,  as  well  as  a 
faithful  counsellor  to  his  present  majesty,  as 
in  discharge  of  my  duty  and  obligation  to  his 
father ;  and  I  have  very  good  reason  to  believe 
that  if  that  900,000/.  be  paid  according  to  his 
majesty's  direction,  of  which  I  know  nothing, 
and  of  which  tlie  heirs  and  executors  of 
those  farmers  who  aro  dead,  as  well  as  the 
four  present  farmers  have  their  equal  propor- 
tions, that  the  said  persons  have  not  at  this  day 
half  the  estates  which  they  had  in  the  year 
1610,  when  they  entered  into  those  engage- 
ments for  his  majesty  :  nor  was  there  any  one 
person  present  at  the  agitation  of  iJiis  affair, 
who  seemed  in  the  least  degree  to  differ  in  opi- 
nl  >n,  or  to  dissuade  his  majesty  to  give  that 
satisfaction  lor  that  debt  which  he  vouchsafed 
to  do. 

I  do  likewise  very  willingly  confess,  that  I 
have  in  the  manner  aforesaid,  and  being  called 
to  advise,  given  my  opinion  for  the  payment  of 
many  other  considerable  debts  iaoirred  by  his 
late  majesty ;  and  for  which  many  persons  of 
honour,  who  adhered  to  him  during  the  «var, 
were  personally  bound  for  him,  and  whoae 
estates  bad  be^n  extended,  and  their  persons 
imprisoned  fur  the  same ;  many  of  wtiom  were 
then  i4i  execution^  and  in  prison  when  his  ma- 
je^y  returned,  and  others  then  sued  in  West- 
tainster-Hall,  In  his  miyesty's  own  court.  His 
late  majesty  having  gr^aated  under  his  great 
seal  Qf£iiglandf  to  several  persons  iauusted 
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for  the  rest,-  nanv  of  his  Forests,  Parks,  and 
other  lands,  for  tneir  security  and  indemnity, 
who  were  6r  should  stand  bound  for  him,  for 
monies  which  were  then  borrowed  for,  and  ap- 
plied to  the*  necessary  support  of  himself  and 
Lis  army,  and  to  no  other  purpose :  and  in  that 
grant  I  was  particularly  entrusted,  as  well  by 
the  desire  of  the  persons  concerned,  as  by  his 
majesty's  command,  to  be  solicitous  for  their 
satisfaction :  and  1  cannot  deny  that  I  have 
never  been  more  delighted,  than  when  I  have 
been  able  to  procure  any  satisfaction  for  these 
persons  who  were  so  bound  and  so  secured; 
nor  ever  more  troubled,  than  that  I  could  do 
no  more,  and  that  there  remaiued  so  many  stiil 
unsatisBed,  and  almost  undone  for  those  debu 
so  contracted,  of  which  number  I  believe  there 
are  still  too  many.    But  having  made  these 
clear  confessions  of  what  is  truth,  and  what  I 
did  do  in  titese  transactions,  I  must  as  positive- 
ly deny,  that  ever  I  procured  or  advised  the 
letting  his  majesty's  customs,  or  any  other  part 
of  his  revenue ;  on  the  contrary,  that  1  used 
all  the  ways  1  could  to  ad  fence  the  rents  witli* 
out  respect  of  persons ;   and  I  presume  I  was 
never   present    at   the  letting    of    any   farm 
that  any  man   would  have   given  more  for, 
than  they  did  to  whom    it  was  'lett,   what 
offers  soever  were  made  afterwards,  when  his 
majesty  bad  contracted  himself)  and  a  grant 
was  issued  accordingly,  under  the  great  seal 
of  England :    and  I  do  as  positively  deny,  that 
ever  I  received  or  expected  the  least  sum  of 
money,  or  monev-worth,  for  any  lease  made 
by  his  majesty  of  ois  customs,  or  any  other  part 
of  his  revenue;  or  for  the  payment  of  any  one 
debt  made  by  his  majesty,  to  which  he  was  OY 
was  not  bound ;  I  having  never  had  any  other 
motive  for  the  performance  of  those  offices,  bu( 
the  pure  and  entire  oonsideratiob  of  his  majes^ 
ty's  honour,  justice  and  profit,  and  my  own  ii^ 
clination  to  gratify  worthv  persons,  who  in 
justice  ought  to  be,  or  miAt  with  justice  be^ 
gratified  and  obliged,  and  who  have  commonly^ 
been  such  persons  to  whom  I  have  had  oo  kind 
of  obligation. 

The  Seventh  Article  is,  ^  That  I  have  received 
**  great  sums  of  moner  from  the  company  of 
**  vintners,  or  some  of  them,  or  their  agents, 
'*  for  enhancing  the  prices  of  wines,  and  for 
'*  freeing  them  from  the  payment  of  legal  pc- 
**  nnlcies  which  they  had  incurred." 

If  I  had  been  in  the  least  degree  guilty  of 
this  chaige,  it  would  very  easily  hare  been 

f>roved,  and  the  Vintners  would  very  gladly 
lave  helped  them  in  if,  being  persuaa  who 
never  thought  themselves  beholden  to  me,  and 
so  not  obliged  to  conceal  any  of  my  corrupp> 
tions.  Tbej  well  knew  that  I  could  never  l>e 
prevailed  with  to  consent  to  the  enhaaciog  tlie 

K rices  of  their  wine,  and  that  I  qever  bad  the 
nut  sum  of  money  from  them  in  my  lifo«  J 
remember,  at  a  time  wheahia  majesty  liad  re» 
fused  to  grant  all  their  other  petitions,  th« 
company  of  Vintners  did  complain  that  tliere 
were  so  naay  informations  against  them  pro^ 
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•accoced  bjf  infomcn  ia  iht  Exchequer,  that 
ibejr  iBittt «?«  over  their  tradet,  and  be  likewise 
andQQe»  if  they  were  severelj  proseooted  for 
what  was  past;  and  therefore  huought  his  map 
jcsty  ia  cottncti,  that  he  would  pardoo  what 
was  past»  aod  that  for  the  future  <hey  would 
trespass  no  osore.     Whereupon  his  majesty 
thou^  it  worthy  of  his  mercy  to  shelter  them 
fur  toe  present  from  that  prosecution;  and 
thereupon  commanded  bis  A ttoroey- General 
to  call  the  informers  before  him,  and  to  ap- 
point the  Vintners  to  pay  them  such  reasonable 
rewards  for  their  pains  as  he  thought  fir,  and 
thereupon  he  should  enter  a  ^0/4  Pronqui; 
hut  his  majesty  chaiged  them  for  t'ue  future 
oot  to  run  into  the  same  danger:    And  as  this 
gmce  from  his  majesty  was  not  upon  my  pro- 
motion, but  purely  from  bis  own  bounty  and 
goodness^  from  which  no  person   there    dis- 
iFuaded  him»as  I  remember,  so  I  never  received 
tlie  least  profit  from  the  same. 

The  Eighth  Article  is,  **  That  I  have  in  a 
*' short  lime,  gained  to  myself  a  fur  greater 
^  estate  than  can  be  imagined  to  be  lawfolly 
'*  gained  in  so  short  a  time;  and,  contrary  to 
**  my  oath,  have  procured  several  granrs  under 
''the  OreiuSeal  from  his  raajest^r,  to  myself 
*'  and  relations,  of  several  of  his  majesty's 
**  lands,  hereditainentf,  and  leases,  to  the  dis- 
**  profit  of  his  fnojcsty.'* 

I  wish  with  all  mjr  heart  that  the  troth  of 
this  article  (which  I  presume  hath  drawn  00 
all   the  rest)  were  clearly  known  to  all  the 
world  ;   that  they  who  in  truth  believe  that  I 
have  so  great  an  estate,  were  very  well  inform- 
ed wiittt  it  is,  aod  they  would  then  clearly  dis- 
cern that  I  need  not  be  ashamed  of  having 
gotteo  auch  an  estate,  nor  needed  to  have  any 
recourse  to  an^  ill  arts  or  means  for  the  ol>- 
taining  thereof;  they  would  know  that  I  have 
been  ao  for  from  procuring  several  erants  under 
tlie  Great  Seal  of  EngUnd  from  his  majesty, 
to  oDTtelf  and  relations,  of  several  of  his  ma- 
jesty a  lands,  hereditaments,  and  leases,  to  the 
disprofit  of  his  majesty,  that  I  never  moved  his 
majeaty  in  my  life,  for  any  one  grant  to  myself, 
or  aiiy  of  my  relations.    If  his  majesty's  royal 
bounty  did  dispose  him  to  confer  sornewhat  of 
benefit  and  advantage  upon  an  old  servant, 
who  iiad  waitetl   upon  his  father  and  himself 
near  SO  years  in  some  trust  and  emplu}'ment ; 
I  hope  it  shall  not  be  imputed  as  a  crime  in  me 
to  receive  his  favours.    I  am  far  from  believing 

or  imais^''''^  ^^*^  '^^  P^^''  services  I  ever  did, 
or  can  do,  were  in  any  degree  proportionable 
to  baa  majesty's  bounty ;  yet  since  his  good- 
oeaa  thought  me  fit  for  it,  I  hope  many  others 
will  think  so  toe ;  at  least  as  fit  as  some  men, 
who  bnve  received  greater  marks  and  propor- 
tiooa  of  it  than  I  have  done,  and  who,  though 
ihey  oaight  serve  much  better,  had  not  served 
so  long.  X  forbear  to  eolsrijre  upon  this  parti- 
cular cluu^e,  because  I  conceive  that  it  is  now 
evident  to  many  who  were  wrought  upon  by 
those  who  did  not  believe  it  themselves,  to 
Uiiofc  nsjr  estate  to  be  very  great,  that  the  infor- 


mation they  received  waswitlK>ut  ground :  Aud 
whoever  considers,  that  the  first  year  after  the 
king's  coming  in  yielded  justly  more  profit  to 
the  Great  Seal  than  I  ever  received  in  all  the 
years  following,  and  some  particular  acts  of 
bounty  in  his  majesty  conferred  on  me,  with- 
out the  least  suit  of  my  own,  and  unthought  of 
by  me,  will  believe  that  my  fault  is  greater,  in 
havine  no  better  an  estate,  than  that  what  I 
have  bath  been  gotten  by  corruption.  I  hava 
none  of  his  majesty's  lands  but  what  I  bought, 
for  as  much  as  any  body  would  pay  for  it,  ot 
those  wlio  had  the  same  granted  to  them  out 
of  his  majesty's  bounty,  and  that  grant  confirm- 
ed by  act  of  oarliament:  and,  I  presume,  it 
cannot  have  fallen  from  his  majesty's  memory^, 
and  I  am  sure  is  well  known  to  some  persons 
of  honour  yet  alive,  that  when  his  majesty  was 
graciously  pleased,  at  his  first  coming  orer,  to 
offer  me  some  land  which  had  never  yielded 
the  crown  any  thing,  I  absolutely  refused  10  re- 
ceive it,  because  it  was  generally  thought 
to  be  of  great  value,  as  I  believe  it  ia;  and 
therefore  I  would  not  expose  myself  to  the 
envy  which  naturally  attends  such  donations, 
having  in  truth  never  had  an  immoderate  appe* 
tite  to  make  haste  to  be  rich ;  and  as  much  ap- 
prehended the  being  accused  of  WLichcrafl  or 
Burglary,  as  of  Bribery  anil  Corruption.  In  a 
word,  1  do  declare,  that  my  debts  bring  dis* 
ciiarged  for  which  I  pay  interest,  all  my  estate 
is  not  worth,  bein^  sold,  the  money  I  have  re- 
ceived fromikis  majesty's  oao  royal  bounty, and 
far  from  being  suitable  to  the  quality  I  yet  bold; 
and  which  was  never  obtained  by  my  own  am- 
bition, as  many  persons  of  honour  yet  alive 
can  testify. 

The  Ninth  Article  is,  "That  I  introduced  an 

"  arbitrary  government  in  his  majesty's  foreign 

-"  plantations,  and  have  caused  such  as  com* 

"  plained  thereof  before  his  msjesty  and  coun« 

^  cil,  to  be  long  imprisoned  for  so  doing.'^ 

Though  I  cannot  possibly  comprehend  the 
full  meaning  of  this  article,  yet  beteose  I  have 
heard  of  many  discourses  made  of  the  authoritv 
I  assumed  over  the  plantations,  and  the  great  ad- 
vantage aud  profit  I  have  drawn  to  myself 
from  thence,  I  am  very  willing  to  take  this  oc- 
casion to  relate  all  that  1  know,  and  all  that 
I  hare  done  with  reference  to  any  of  his  ma- 
jesty's plantations ;  declaring  in  the  first  place, 
that  at  his  majesty's  return,  and  before,  I  did 
use  all  tlie  endeavours  I  could  to  prepare  and 
dispose  the  king  to  a  great  esteem  of  lii»  plan- 
tations, and  to  encourage  the  improvement  of 
them  by  all  the  ways  which  could  reasonably 
be  proposed  to  him ;  and  I  was  confirmed  in 
this  opinion  and  desire,  as  soon  as  I  had  a 
view  of  the  entries  in  the  Custom-House,  by 
«ihich  I  found  what  a  great  revenue  accrued  te 
the  king  from  those  plantations,  insomuch  as 
the  receipts  from  thasce  had  apon  the  matter 

*  Some  particulars  respecting  the  matter  of 
this  Arrick»  are  to  be  found  in  Edwards's  Hi%t. 
ofthtWestlndiii. 
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repaired  the  decrMM  atid  dimilimlion  of  the 
ca^cnms  which  (he  Itte  troubles  bad  brought 
upon  other  parts  of  trader  from  what  it  bad 
former! f  ^itlrted.  The  first  conudc ration  that 
ofiered  itself  before  the  king,  that  related  to  the 
pluDtations,  was  concerning  the  Barbadoet, 
which  haviti]^  been  most  discoiarsed  of  siitcey 
and,  as  I  hear,  with  some  reflections  upon  me 
of  partiality  and  injustice^  I  shall,  in  tne  6rst 
place,  &et  down  oU  I  know  in  that  affair,  and 
liow  I  came  to  speak  in  it. 

Before  tiie  beginniiip^of  tbe  late  iroallcs,  the 
kin^  bod  granted  the  isUnd  of  the  Darbadoes 
to  the  earl  of  Carlisle  and  his  heirs  for  ever, 
upon  a  supposition  that  it  had  been  lirst  disco- 
vered, possessed,  and  planted  at  his  cbaige ; 
end  the  said  earl  sent  n  givernor  and  people 
t hither,  and  enjoyed  ii  to  his  deaths  and  by  his 
will  settled  it  fur  tbe  payment  of  bis  debts, 
Which  were  very  great :  the  troubles  falling  out 
in  a  short  time  afier,  little  or  oo  profit  bad 
been  drawn  from  thencc  towards  the  satisfac* 
lion  of  those  debt-,  and  the  executors  and 
trustees  totally  neglected  the  taking  care  of  it, 
or  prosecuting  the  plantation  ;  but  in  and  after 
tbe  Wtir,  many  citizens,  merchants,  and  gentle- 
men, \xho  were  willing  or  forced  to  withdraw 
theiuseives  frum  England,  transported  them* 
Selves  thithrr.  and  there  planted,  without  ask- 
ing any  body's  leave,  or  without  being  opposed 
m*  contradicted  by  any  body.  About  the  year 
10 ir,  or  thereabouts,  the  late  earl  of  Carlisle, 
toon  and  heir  of  the  former  earl,  to  whom  the 
inheritance  of  that  island  belonged,  treated 
with  the  late  lord  Willoughby  of  Parbam,  how 
that  island  might  be  sa  ordered,  that  the  plan- 
tation might  be  advanced,  and  profH  made  by 
ir,  which  would  at  lust  redound  to  himself 
v^Ucn  the  debt  should  be  paid.  The  late  king 
nns  then  in  the  hands  of  the  army  ;  and  with 
^lis  npproltatiun  and  consent^  it  was  agreed  be- 
tween (he  s:iid  Earl  and  the  said  Loi^,  that  a 
lease  slould  he  made  by  the  earl  of  Carlisle  to 
the  lord  Wiliou^hltT,  of  all  the  profits  which 
fhou^^  ari^e  out  of  that  plantation  for  the  term 
of  twenty-one  years,  as  I  remember  ;  a  rooir ty 
of  the  whole  pnfics  to  be  received  by  the  lord 
>ViIloughliy  himself,  for  his  own  use,  and  re- 
torn  f -en  ce  of  his  charge  and  pains  ;  and  he  was 
]ikexvi-e  to  receive  a 'com  in  ts^ion  from  the  said 
enrl,  to  be  j^overiior  of  that  and  the  rest  of  the 
Carihbee  islands  (all  which  were  compre- 
behdei^  in  tho  Charter  grut.'ed  by  the  king  to 
the  earl  of  (.■iirJTsiie),  and  that  a  commib^ion 
should  likewise  l»e  procured  from  the  kinfj,  or 
tfce  prince  of  Wales,  by  which  the  said  lord 
M'illoughby  was  to  be  cumtituted  governor  of 
the  said  i^r-nids.  About  that  time  tbe  fltet, 
then  in  trie  Downs,  returned  to  their  obedience 
to  the  kins,  withdrawing  themselves  to  the 
const  (f  lloiUnd,  to  offt*r  their  service  to  the 
pftace  of  Wales,  his  maiesty  that  now  is ;  flie 
jonl  Willoughhy  cotning  tiki^wise  over  then  li> 
him,  to  serve  him  in  any  condition  he  pleased 
(oemfrloy  him.  I  need*  not  speak  of  the  dis- 
apfKantmentsof  that  Aummef,  and  the  ill  suc- 
cess of  that  fleet;  but  all  tbose  Ibopo  kcito( 


eanikhed,  and  there  being  no  prcceot  imping 
ment  for  tbe  lord  Willoughby,  be  liien  iaforincd 
the  prince  of  what  bad  passed  beta  een  the  earl 
of  Carlisle  and  him,  with  his  fotlier's  consent ; 
which  his  highness  bad  likttwiae  r»etived  from 
tbe  king  himself*  with  macb  reootfunendatioo 
of  the  lord  Wilbiughby.    I  was  then  attending 
upon  the  prince  in    HoUaod»  as  o«e  of  tbfc 
king*^  counsel  aisigoed  by  kirn  for  that  sehrletf. 
Upon  tbe  nnderstaudingof  tliii  whole  case,  thi 
prince,  upon  tlie  unanimotia  advice  of  the  coun* 
oil,  thou};lii  fit  to  grant  sucfa  a  comnMs^w*  0f 
governor  of  the  Barbadoes  and  other  isUindt, 
•B  he  desired  |  and  he  had  the  more  tvtiioii  16 
desire  it,  (notwithstanding  tbe  earl  ol  Carlisle^ 
grant  and  commission),  because  tlie  principal 
planters  upon  tbe  Barbadoes  fad  been  office*! 
m  the  king's  army,  or  of  manifest  aflectioii  to 
him,  or  always  looked  upon  ao  of  his  party. 
With  this  commission  the  lord  Willoughby  had^ 
at  his  ^reat  cliaife  and  espencO)  tranip»rte4 
hinksell  to  tbe  ihirbadoes^  and  was  there  re- 
ceived as  governor ;  and  made  a  contract  with 
the  planters,  timt  so  much  should  I e  paid  upoa 
the  hundred  to  the  earl  of  Carlisle,  to  whoa 
tine  propriety  of  tbe   whole   belonged.    Bui 
before  this  agreement  could  be  well  eaecoied, 
or  any  profit  draw  o  Irom  thence,  the  ialand  was 
rediicecl  to  the  service  of  the  parliament,  and 
of  Cromwell,  and  a    governor  appointed  by 
thim ;    the   lord  Willoughby  being  sent  into 
England,  where  he   remained  till  ihe  king's 
return,  and  had  given  anquestionable  evidence 
of  liis  aflection  to  the  king's  ^ser^ice,  fir  which 
he  had  uden  been  committed  to  prison  beloi^ 
and  after  Cromweirs  death. 

As  soon  as  the  king  returned,  tbe  lonl  WiW 
lough  by  (v^ho  Imd  tl^n  eight  or  nine  year*  %9 
come  of  his  lease  formerly  granted  to  hifia  by 
the  earl  of  Carlisle,  «ho  was  the*  likfewisA 
living,  and  ready  to  do  any  other  act  to  the 
lord  Willooghby's  ndvmntage)  i esolved  to  return 
himself  to  the  Barbadoes,  and  desired  the  king 
to  renew  his  commission  to  him  Ibrthe  govern-* 
ment ;  which  bis  majesty  was  very  willmg  to 
do«  as  to  a  person  be  esteetned  very  much,  and 
who  had  S))ent  very  much  of  his  own  fiirtune^ 
as  is  notoriously  known,  in  that  service:  bAt 
the  Barbadoes  and  all  those  other  islands  wtfre 
now  become  of  another  consideration  and  vala6 
than  they  had  been  of  before  tho  tronhhn  ;  the 
Darbadoes  itself  was  (by  that  confluence  and 
resort  thither  as  was  mentioned  before),  so 
fully  planted,  that  there  was  no  room  for  new 
confers,  and  tl^ey  had  sent  very  many  of  their 
people  to  tlie  other  it>lands  to  plant ;  aSany  clti* 
zens  of  London  had  raised  very  great  e^tmtet 
there,  aud  every  year  bad  a  great  reTenoe 
thence;  and  the  king*s customs  from  that  one 
islanit  came  tu  a  very  great  snei  of  naotiey 
yearly.  All  these  men,  who  had  entered  upon 
that  plantation  as  a  wa^te  plac^,  and  v^'th  very 
great  charge  brottght  it  to  that  perfection,  and 
with  great  trouble,  hegan  now  to  apprehend 
that  they  must  dep^d  upon  the  gobd  will  of 
the  earl  of  Carlisle  and  lord  WiUot^bby  fol*  the 
enJojruMlit  elf  their  ettates  there,  tthich  tiMy 
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ItdkM  «t(Hi  as  iheif  dwn ;  nH  tbae  hmii  jMnH 
wgetl«r  M«n  uppenlto  tte  kSbg,  «nd  haifibly 
Myerf  hit  protectioft :  abd  tbiit  tb«y  might  not 
be  oppt«ft»ed  by  tfaose  two  Loyds,  th«y  said, 
\h€j  attft  the  king'i  aabjects ;  that  they  httd 
r(>fmif«d  thither  as  tr>  a  dfrsolaie  plaee,  and 
hid  by  tlicir  Mustry  obtained  a  livelihood 
there,  when  they  oonki  tiot  With  a  good  ton*^ 
tcience  §tay  in  E\>||and ;  cbat  if  they  were  oow 
.  left  to  those  Lords  to  ransotn  tbemsclves,  and 
eoffipoyn<i  their  estates,  they  must  leate  the 
cotltitry,  atid  the  plantation  wonld  b^  dekltoyeil, 
which  jriekf  ed  his  niajesty  so  great  a  reTenne ; 
tbM  they    could    defend  themselves  by  law 
ai^itinst  the  earl  of  Carlisle's  title,  if  his  majesty 
did  not  countenance  it  by  a  new  grant  of  the 
leovernment  to  the  lord  Willoughby;  and  there^ 
iore  were  suitors  to  his  majesty  not  to  destroy 
them  by  that  countenance.     At  the  same  time, 
the  credftoffs  ot  the  late  earl  of  Carlisle  (artiose 
debts  Were  to  be  satisfied  by  the  profits  of  that 
)»lantation,  by  the  will  and  settlement  of  the 
•aid  earl)  petitioned  the  king  that  they  might 
be  first  provided  for ;  their  principal  money 
due  to  tlif^m  at  the  tteath  of  the  enrl  amounted 
to  no  less  than  50,0001.  of  which  they  had  never 
yet  received  one  penny;  ^nd  therefore  that  the 
profits  w hied   shouM  arise  ought  in  the  6r&t 
place  to  be  applied  to  them,  there  having  been 
many  families  utterly  tniined  fnt  want  of  their 
montry  so  due  to  them.    The  king  appointed  to 
hear  all  the  several  pretences  at  the  council- 
boattf,    where   they    all   attended    with   their 
counsel  ;  and  after  hb  majesty  had  spent  three 
or  fuur  days  himself  in  hearing  the  several  alle- 
gations, tind  finding  new  nreteiices  and  difficul- 
tres  every  day  to  arise  {which  shall  be  men- 
tioned am>n),  his  mrajesty  appointed  several  of 
my  iiirds  of  the  council   to  (insider  of  the 
whole  matter y  and  to  confer  with  the  several 
parties,  and  if  it  were  possible  to  make  an  end 
oeiween  them  hy  their  own  consent;  otherwise 
to  r<'port  the  several^  titles. to  his  majesty,  with 
such  expedients  as  in    their  judgments  they 
thottuht  mi>st  likely  to  produce  a  general  sstis- 
faction,  wiiboot  endangfritigthe  plantation,  the 
nrc*>erf  ation  whereof  his  mi^(?sty  took  to  heart. 
1  had  the  lionour  to  be  one  of  that  committee, 
and  took  very  much  pains  in  reading  the  char- 
ters, e rants,  and  leases,  and  many  otner  papers 
and  dispatches   which  concerned  that  amiir, 
and  conferred  with  several  of  the  persons  in- 
terestevty  to  the  end  that  I  might  the  better  dis- 
cern what  could  b<?done,  having  never  under- 
foot! or  heanf  any  thing  of  the  matter,-  or  that 
ctmcemed  that  plantation,  otherwise  than  what 
I  ha«*e  before  set  down  upon  the  dispatch  of 
the  lord  Willoughby  in  Holland  ;  nor  had   I 
the  l^oat    mdiaation  or   bias  tn  any  party. 
Upon  tiie  hearing  all  the  allegations  before  my 
Kmh,  ibt  >vevat  pfetences  and  titles  appeared 
A  Oft   Id  be  these ;  which  we  afterwards  re- 
ported to  the  king. 

The  lord  Willottglihy  dematided  nothing 
from  tile  king  ftrat  his  tommission  to  be  go- 
vern ot  Ibr  the  remainder  of  the  years  which 
had  beet)  smoted  to  faknby  the  earl  of  Carlisle, 


Id  the  end  that  he  might  receive  one  rooiely  of 
thote  profits  which  should  arise  to  the  earl,  and 
whicfa  had  tieen  assigned  tn  him  with  the  con* 
se*t  and  appix>bation  of  the  late  king,  and  bit 
majesty  that  now  is,  upon  which  he  had  un« 
dertnken  that  voyage,  tmd  spent  so  much  of  fata 
estate. 

The  eari  of  Carlisle,  while  this  contentioii 
WM  depending,  died,  and  by  hid  vrill  devised  his 
interest  in  the  Barbadoes  to  the  euri  of  Kinnool, 
who  likewise  petitioned  the  king  for  the'  pre- 
serving  his  rignt ;  but  neither  he,  nor  the  per- 
son under  whom  he  claimed,  had  any  pretence 
tilt  all  the  debts  were  satisfied,  nor  did  the 
enrl  of  Kinnoul  demand  any  thing  till  then  ; 
but  believed  the  profit  would  arise  yearly  to  sa 
mueh,  tlmt  the  debts  wouM  quickly  be  8ati»* 
ied,  and  then  the  wh6le  would  come  to  him. 

There#was  another  title  that  preceded  tbe 
earl  f»f  Carlisle's,  which  was  that  of  the  earl  of 
Marlbomugh,  who  alledged  and  proved  it  to  he 
true,  that  the  fiarbadoes  and  those  adjacent 
islands  were  first  granted  by  tbe  king  to  his 
gtnndfnther  the  earl  of  Marlbomugh,  then  lord 
High-Treasurer  of  England,  before  the  earl  of 
Carlh»le  had  any  pretence  thereunto ;  and  that 
the  Lord  Treasurer  had  afterwards  consented 
that  the  same  should  be  granted  to  the  earl  of 
Carlisle,  upon  a  full  contract,  that  he  should 
first  feceii^  fdr  ever  the  sum  of  SOO/.  by  the 
year  out  of  the  first  profits  of  tbe  plantations ; 
which  sum  of  300/.  had  never  yet  been  paid ; 
and  therefi)re  the  earl  of  Mariborough  dnircd, 
as  heir  to  his  grandfather,  to  have  satisfaction 
for  the  arrears,  and  that  the  growing  rent  might 
be  secured  to  him. 

The  Creditnis  were  of  two  kinds:  The  first, 
and  who  had  first  petnioned  the  king,  as  wai 
said  before,  had  an  assignment  made  to  them 
by  the  executors  and  trustees  of  tbe  earl  of 
Carlisle  upon  his  will,  and  who,  at  his  death, 
owed  them  the  full  sum  of  50,000/.,  or  there* 
abouts:  The  other  creditors  consisted  ^of  seve* 
ral  tradesmen  and  artificers,  to  whom  the  said 
Earl  was  indebted  for  wares  and  goods  which 
had  been  delivered  for  his  use,  and  of  several 
servants  for  their  arrears  of  wuges;  and  all 
these  had,  during  th^  late  troubles,  exhibited 
their  bill  in  Chancery  agaiiwt  the  executors  and 
overseers  of  the  late  £ari,'and  had  obtained  a 
decree  in  that  court  for  their  satisfaction,  out 
of  the  profits  of  those  plantations;  which  de- 
cree stood  confirmed  by  the  acts  of  judicial 
proceedings ;  and  as  t  remember  their  debts 
amounted  to  30,000/.,  or  thereabouts:  Nona 
of  the  creditors  in  general,  of  one  or  tbe  other 
sort,  had  ever  received  one  bhilliag  from  the 
time  that  the  Earl  had  first  a88i<:ned  it 

The  Planters  in!»isted  positively,  that  the 
charter  granted  to  tbe  earl  of  Carlisle  from  the 
king  was  void  in  point  of  law ;  tor  which  their 
ouunsel  aUed^ed  many  rrasons:  And  having 
spent  much  time  upon  that  argumentation,  they 
concluded  with  twn  humble  propositions  to  tbo 
king ;  first.  That  his  majeaty  «w)uld  give  them 
leave  to  prosecnte  in  his  name  in  the  Excbe- 
qtier,  atod  at  their  own  charge,  to  repeal  that 
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grant  to  th«  curl  of  Carlisle;  bj  which  tbej 
should  b«  fread  from  the  arbinrarjr  power  end 
oppression  which  would  be  exercised  upon 
them  under  the  colour  of  that  charter,  and  his 
majestjr  might  rr ceive  a  great  benefit  to  himself^ 
by  taking  the  sovereignty  to  hioiselft  to  ivhoiB 
it  justly  belonged :  And  in  that  case  they  of- 
fend in  their  own  oames,  and  for  tbo  rest  of 
the  planters  who  were  in  the  island,  to  consent 
to  an  imposition  of  so  much  upon  the  hundred, 
which  they  confidently  aTowed  would  amount 
to,  at  least  lOyOOO/.  a^ear;  out  of  which  his 
iniyesty*s  gOTornor  might  be  well  supported, 
and  his  majestT  dispose  of  the  overplus  as  he 
thought  fit.  Secondly,  If  his  maiesty  would 
not  suflfer  the  chaner  to  be  repealed,  that  he 
would  leave  those  who  claimed  under  the  earl 
•f  Carlisle's  patent  to  their  remedy  at  law,  and 
leave  the  planters  to  their  own  defence ;  .which 
tihey  hoped  in  justice  could  not  be  dented  to 
i^iem,  since  they  alone  had  been  at  the  charge 
to  settle  the  plantation,  which  brought  so  great 
a  revenue  every  year  to  his  majesty,  when  the 
Earl  had  not  been  at  the  least  ezpence  thcro- 
upon ;  and  if  his  majesty  should  not  assist  their 
pretences  with  his  royal  authority,  the^  must 
ail  quit  the  plantation,  which  would  be  to  his 
nnjesty's  great  damage. 

These  being  the  several  pretences  ef  the  seve- 
ral persons,  and  nothing  being  to  be  done  by 
any  agreement  between  themselves,  their  inte> 
rests  being  so  distinct  and  inconsistent  with 
each  others,  his  majesty  thou|rht  fit,  in  the  first 
place,  to  refer  the  consideration  of  the  legality 
and  validity  of  the  patent  to  his  counsel  at  law  ; 
who,  upon  full  deliberation,  after  tlie  hearing 
of  nil  parties,  returned  their  opinion,  That  tlieir 
patent  was  void,  and  that  his  majesty  might 
take  tlie  same  into  his  own  power.    This  re* 
port  was  no  sooner  made  to  his  majesty,  but 
that  he  very  graciously  declared,  he  would  not 
from  hence  receive  any  benefit  and  advontaire 
to  himself,  until  all  their  pretences  had  received 
satufaction ;  and  that  he  would  make  no  other 
use  of  avoiding  the  said  Charter,  than  to  dis- 
pose the  profits  of  the  plantation  to  thoae  who 
in  justice  had  any  pretence  in  law  or  eouity  to 
receive  the  same;  and  therefore,  that  the  lord 
Willoiighby  should  proceed  in  his  voyage  to 
the  Barbadoes,  and  should  receive  according  to 
his  bargain  a  moiety  of  the  profits,  and  that 
the  other  should. he  disposed  of  for  the  satisfac- 
tion of  the  debts  and  other  incumbrances ;  in 
order  to  whirb,  his  majesty  appointed  the  same 
Committee  of  the  I^oras  to  meet  again,  and  to 
adjust  the  several  proportions. 

When  they  mer,  tliey  had  all  the  persons 
concerned  present  with  them,  or  ready  to  be 
called  in  upon  any  occasion ;  and  they  all  ap- 
peared very  glad  that  the  king  had  taken  the 
care  and  protection  of  the  plantation  upon  him- 
self, which  was  all  the  security  the  Planters 
had  or  could  desire ;  and  the  Lords*  first  care 
was  to  make  some  computation  of  what  might 
be  depended  upon  as  the  yearly  revenue  that' 
Would  arise  upon  the  imposition  within  the 
isiand:  But  the  Planters  could  not  be  drawn 


to  any  particolar  agreement  in  that  point,  not 
so  much  .as  to  consent  to.  what  should  be  im« 
posed  upon  every  hundred;  hut,  on  the  con- 
trary, declared,  that  too  mudi  luid  been  undei^ 
taken  in  that  kind  by  one  of  their  own  number 
(Mr.  Kendale)  in  his  discourse  before  the  king 
in  the  council,  and  declared  that  the  plantation 
could  not  bear  the  imposition  he  had  men* 
tioned;  that  whatsoever  was  to  be  done  of  this 
natuce  was  to  be  transacted  by  an  assemhly  in 
the  island,  and  that  all  that  they  could  promise 
for  themselves  was,  that  they  would  use  their 
utmost  endeavours  with  their  friends  in  the 
island,  that  when  the  brd  Willoughby  should 
arrive  there,  and  call  an  assembly,  they  should 
consent  to  as  great  an  imposition  as  the  plant*- 
tiou  would  bear;  by  «*hich  a  good  reveoni 
would  arise  to  the  king  for  the  purposes  afore- 
said. 

The  Creditors  had  great  reason  to  be  g)ad  of 
the  resolution  his  majesty  had  taken ;  for  though 
it  would  be  a  lon^  time  before  they  could  ba 
fully  satisfied  out  of  a  moiety  of  the  profits, 
though  it  should  arise  to  the  highest  oomputa- 
tion ;  yet  in  time  they  should  receive  all,  and 
should  every  year  receive  some :  Which  woold 
lessen  their  debt,  and  relieve  those  who  wera 
in  the  highest  necessities,  of  which  there  was  a 
great  number ;  whereas  they  had  hitherto,  in 
so  many  years,  received  not  one  penny ;  and  it 
was  evident,  that  without  bis  majesty's  autho- 
rity I  hey  never  should,  since  the  planters  wet« 
resolved  never  to  consent  to  any  imposition,  or 
submit  to  nnv  aothori^  that  should  be  eier> 
cised  under  the  carl  of  Carlisle's  patent  «%ithout 
a  due  course  of  law,  the  wav  to  obtain  which 
would  be  very  difficult  to  hnd  out;  and  tbej 
understood  well  enough,  that  without  hia  ma- 
jesty's grace  and  bounty  to  them,  the  repeal,  or 
avoiding  the  earl  of  Carlisle's  patent,  would 
put  a  quick  end  to  all  their  pretences. 

I'he  greatest  difficulty  that  did  arise  waa 
from  the  earl  of  Kinnout,  to  whom  the  last  etui 
of  Carlisle  had  devi»ed  these  islands  by  bis  will ; 
and  lie  had  a  great  mind  to  go  ihither  himself , 
and  take  possession  of  his  right ;  and  hia  ooun* 
sel  had  persuaded  him,  that  the  king's  charter 
granted  to  the  first  earl  of  Carlisle  waa  good 
and  vnlid  in  law,  and  that  they  believed  tbej 
could  maintain  and  defend  it  in  any  court  of 
justice.  Then  his  own  estate  in  Scotland  was 
so  totally  lost  by  the  iniquity  of  the  timea,  and 
by  his  lather's  having  so  frankly  declared  hina- 
self  for  the  king,  uhen  very  few  of  that  nsoion 
lost  any  thing  by  their  loyalty,  that  he  had  verj 
little  left  to  support  himself;  and  therefore 
was  willing  to  retire  into  any  place  abroad^ 
where  he  might  find  but  a  bare  sublbtcocc  s 
Dut  when  he  considered  again,  that  he  oouid 
have  no  pretence  to  any  thing  in  the  Barbadoes^ 
till  after  all  the  creditors  were  fully  satisfied,  and 
how  long  it  was  like  to  be  before  they  could  b^ 
satisfied,  there  remaining  still  due  to  the  credi* 
tors  of  both  kinds  no  Jess  than  fourscore  thoo* 
sand  pounds  sterling  principal  monev,  he  did 
not  believe  that  )m  insisting  upon  toe  patent 
would  be  worth  the  charge  and  nasard  he  onivt 
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ioeritibtv  be  pot  to;  ind  therefore,  upon  fur- 
ther deliberation  with  bis  friendSi  he  wiUinglj 
referied  himself  and  all  his  interest  to  the  king's 
gradotts  determination,  as  ail  the  rest  of  toe 
pretenders  and  interested  personsr  had  done. 

The  case  being  thus  fully  stated  to  the  Lords, 
and  every  roan's  interest  or  pretence  clearly  ap- 
pearing to    them,  they   considered    seriously 
amongft  themselves  what  they  might  reasonably 
propose  to  the*  sereral  persons,  in  order  to 
iheir  agreement    amongst    tliemselves  ;    and 
that  proving  ineffectdal,  what  advice  they  might 
reasonably  give  his  majesty.    They  were  un- 
aoimoasly  of  opinion,   not  to  advise  his  ma- 
jesty to  cause  the  patent  to  be  called  in  ques- 
tion :  for  tliough  they  doubted  not,  upon  the 
opinion  of  his  learned  counsel,  that  the  same 
would  be  adjudged  void  and  illegal,  yet  tliey 
did  not   chink  it  a  seasonable  time,  when  the 
nation  is  so  active  and  industrious  in  foreign 
plantations,  tliat  they  should  see  a  Charter  or 
patent  questioned,  and  avoided,  after  it  had 
eeen  so  many  yea<s  allowed  and  countenanced, 
and  under  which  it  had  so  long  flourished,  and 
was  almost  ^rown  to  perfection  ;    and   that 
since  his  majesty  had  declared,  that  notwith- 
standing any  right  of  his  own,  all  possible  care 
should  be  taken  for  the  satisfaction  «of  the  cre- 
ditorsy  as  vrell  as  for  the  preservation  and  sup- 
port of  the  plantation,  it  would  be  equally  equi- 
table and   honourable  in  his  majesty,  not  to 
leave  the  earl  of  Kinnoul  the  only  person  un- 
considered, and  bereaved  of  all  his  pretence; 
hot  that  they  would  humbly  move  his  majesty, 
that  he  would  graciously  vouchsafe  to  assign 
some  present  maintenance  to  the  said  enrl, 
which  his  unhappy  condition  required,  out  of 
the  revenue  which  should  be  there  settle^,  and 
Botii  the  debts  should  be  paid  :  and  that  after 
that   time    such  an   augmentation  might  be 
made  to  him  as  his  majesty  in  bis  royal  bounty 
should  think  fit ;  in  consideration  whereof  the 
earl  should  procure  the  patent  to  be  brought  in 
and  surrendered :  which  he  promised   should 
he  done  accordingly,  as  soon  as  the  settlement 
should  be  made  of  that  proportion  which  should 
be  assigned  to  him. 

That  the  lord  WHloughby  should  enjoy  the 
beneBt  of  his  former  contract  with  the  earl  of 
Carlisle,  and  approved  by  his  majesty,  during 
the  remainder  of  those  years  which  are  not  yet 
expired ;  that  he  should  make  what  haste  he 
cookJ  thither,  and  call  an  Assembly,  to  the 
end  that  auch  an  imposition  might  be  agreed 
upon  to  be  paid  to  his  majesty  as  should  he 
reasonable,  m  consideration  of  the  great  benefit 
they  had  already  and  should  still  enjoy,  in 
being  continued  and  secured  in  their  several 
plantations,  of  which  as  yet  they  were,  as  it 
were,  but  tenants  at  will,  having  no  other  pre- 
tmce  of  right  but  the  possession ;  and  thereiore, 
that  tfftose  merchants  and  planters  who  had  pe- 
iitiooed  thekiDg,shQold,acoordiog  to  their  oh- 
hgadon  and  promise  made  by  them  to  his  ma- 
jcaijy  nae  all  their  credit  with  those  in  the 
bland,  that  the  imposition  might  arise  to  such 
a  proportioo  that  the  revenue  might  aiuwer  the 


ends  proposed,  and  that  one  moiety  of  that  re* 
venue  should  be  enjoyed  by  the  lord  Willoughby 
for  his  term. 

That  the  annui^r  of  300/.  a  year  should  bo 
paid  to  the  earl  of  Marlborough,  according 
to  the  original  contract. mentioned  before;  and 
that  the  assignment  that  his  majesty  would 
likewise  be  pleated  to  make  to  the  earl  of  Kin* 
ooul,  should  be  likewise  first  paid ;  and  then 
that  the  remainder  of  that  moiety  should  be 
received  to  ihe^se  of  the  creditors  ;  and  that 
when  the  lord  Willoughby's  term  should  be  ex- 
pired, his  majesty  should  be  desired,  after  the 
reservation  of  so  much  as  he  should  think  fit  for 
the  support  of  his  governor,  that  all  the  re- 
mainder might  be  continued  towards  the  cre- 
ditors, whilst  their  just  debts  should  be  paid. 

These  particulars  appearing  reasonable  to 
the  Lords,  all  persons  concerned  were  called, 
and  the  same  communicated  to  them,  who  au- 
peared  all  well  contented ;  and  thereupon  toa 
Lords  resolved  to  present  the  same  to  his  ma- 
jesty, which  they  did  accordingly  at  the 
board,  and  his  majesty,  with  a  full  approba* 
tion  and  advice  of  thie  whole  council,  ratified 
the  same;  whereupon  that  Order. was  made 
by  his  majesty  in  council,  which  compre- 
hends all  the  particulars  mentioned  before^ 
which  was  delivered  to  the  lord  Willoughhy, 
with  his  majesty's  express  command,  that 
he  should  see  it  punctualjv  and  precisely 
executed:  and  the  like  Ordir  was  delivered 
by  the  clerk  of  the  council  to  every  other 
person  mentioned  who  desired  the  same :  To 
which  Order  1  do  for  the  more  certainty  refer 
myself,  being  in  no  degree  confident  (having  at 
this  time  no  other  help  than  my  memory)  that 
it  is  set  down  with  that  exactness  as  it  ought 
to  be.  As  I  have  throughout  this  affair  rakai 
very  great  pains  to  reduce  it  to  this  particulat 
agreement,  which  at  that  time  seemed  to  be 
satisfactory  to  all  the  persons  concerned,  so  I  had 
not  the  least  temptation  of  particular  benefit  to 
myself;  and  I  do  still  believe  it  to  be  very  just 
and  reasonable,  and  agreeable  to  hb  majesty's 
justice  and  goodness,  all  circumstances  hemj; 
considered ;  and  though  it  may  be,  in  strictne^ 
of  law,  and  by  the  avoiding  the  grant  made  to 
the  earl  of  Carlisle,  his  majesty  might  have 
possessed  himself  of  the  whole  inland,  without 
any  tender  consideration  of  the  planters  or  of 
the  creditors,  I  am  not  ashamed  that  I  ne\'er 
gave  his  majesty  that  or  the  like  counsel,  in 
this  or  any  other  matter  of  the  like  nature ;  and 
if  I  had,  I  am  confident  his  majesty  would 
have  abhorred  it,  and  not  have  thought  the 
better  of  me  for  giving  it. 

The  other  part  of  this  Article,  That  I  have 
caused  such  as  complained  of  the  arbitrary  go- 
vemment^in  the  plantations  before  the  kio^nd 
council,  to  be  long  imprisoned  for  so  doing, 
doth  refer,  I  suppose,  to  the  commitment  of 
one  Farmer ;  who  being  sent  over  a  prisoner 
by  the  lord  Willoughby,  in  a  ship  that ,  came 
from  thence,  made  his  appearance  at  Oxfor4» 
his  majesty  being  then  there  in  the  sickness- 
time,  which  vras  the  first  time  I  ever  b#ard  of 
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tlie  man. 
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•igtn  or  »H vantage  Co  myself,  (hat  I  do  profoas 
and  rieelart,  that  A'om  all  or  any  of  his  nm* 
jesiyS  foreign  plantations  I  never  hiid  tKe  least 
rewardi  or  the  leaat  proftent  made  to  me,  e!icepi 
that  tbe  now  lord  Witlooglibj  once^  tuM  nto, 
that  hit  brother  hed  sent  oi'er  some  pieces  of 
tbe  speckled  wood  which  growa  in  Surinam, 
with  direction,  that  if  1  liked  it,  I  might  hnva 
what  1  would  of  it;  whereapOn  I  hud  tome 
pieces,  which  I  thought  might  hate  been  b|h 
ptied  to  the  making  of  cabinets,  or  the 
adorning  of  wainscot ;  bnt  ns  they  were  rerj 
small,  so  the  middle  of  every  piece  was  wind* 
shaken  and  rotten,  that  they  cuuld  not  be  ap- 
plied to  any  conuderable  U6e;  and  except 
some  blocks  of  walnut  tree  which  the  governor 


,  or  of  tbe  matter ;  and  at  the  same 
time  one  of  the  Seerptnries  of  State  received  a 
letter  from  the  lord  Willoughby,  which  wa« 
lent  by  the  same  stiip,  in  which  his  lordship 
had  sent  a  direct,  full  charge  of  Mutiny,  8edK 
tion,  and  Treason  aprainst  him;  and  by  his 
letter  iaf»rmed  the  Secretary  of  ail  tbe  beba* 
viour  and  carriage  of  tbe  said  Parmer,  with  all 
tlie  circumstances  thereof;  and  that  he  had,  by 
bis  seditious  practices,  prevailed  so  far  upon  a 
disaflPected  party  in  tliat  island,  that  tbe  lord 
Willoughby  wBs  obliged  in  the  instant  to  send 
him.  aboard  ttie  ship,  without  which  he  did  ap- 
prehend a  sent* ral  revolt  in  the  inland  from  his 
■iajesty*8  obedienoe  :  and  tbe  lord  Willoughby 
likewise  desired  that  Farmer  might' not  be 
suffered  to  return  thither  before  the  isUnd 
ikottld  be  reduced  c<i  a  better  temper.  The 
man  was  called  in  liefore  tbe  king  and  council, 
and  tbe  charge  which  tbe  bird  Willougiiby  had 
aent  read  to  hiiti :  tne  greatest  part  wherenf  ha 
cotdd  not  dtroy ;  and  in  his  discourse  upon  it 
bel)ave<l  bimsrlf  so  preremptorily  and  ioso* 
lently  before  the  king,  that  his  majesty  i bought 
it  very  necrssary  to  commit  him,  nor  did  any 
one  c  »ttnsell<ir  then  pre&eut  ap|»ear  to  think 
otbert^ise :  ond  I  d«i  confess,  tluit  the  discharg- 
iog  liim  from  his  impriMNimenc  was  some  time 
afterwards  moved,  and  tliat  I  was  always 
agniutt  his  discbarge ;  being  of  opinion  that  it 
was  impossible  Ijprthe  I  >rd  Willoughby,  or  any 
other  governor  in  any  of  the  plantations,  to  pre- 
serve his  majesty's  right,  and  support  tbe  go- 
vernmf  nt,  if  he  should  be  so  far  disoounte* 
nanced,  that  a  man  sent  over  by  him  as  a  pri- 
soner, under  such  a  particular  end  so  heinous 
a  charge,  stiould  be  upon  his  appearance  here 
set  at  liberty  ;  but  my  opinion  was,  that  he 
shnold  be  sent  back  a  prisoner  thither,  that  he 
might  be  tried  by  the  law  and  justice  of  the 
island,  and  receive  condign  punishment  ftir  his 
offence.  And  I  cannot  deny,  but  that  I  am 
ltd!  of  the  same  opinion  ;  and  if  it  be  an  error, 
it  proceeds  from  the  weakness  of  my  onder- 
ttanding,  which  is  not  in  my  power  to  reform. 

What  I  have  here  set  down,  is  all  that  occurs 
to  my  memory  with  reference  to  the  island 
of  the  Barhadoes ;  which  h<>ing  not  particu- 
larly mentiojied  in  the  Artide,  hut  compre- 
hended under  the  general  expression  nf  his  ma- 
jesty's foreij;n  plantatiwis,  1  take  myself  obli- 
ged to  give  sofne  aiswer  even  to  that  general  : 
and  I  hope  it  ivill  not  be  impntetl  as  a  crime  tx> 
tlie,  if  I  have  taken  more  pains  than  other  men 
in  that  important  service  of  his  majeftty  con- 
cerning bis  foreign  plantations,  which  }  did  not 
think  was  eiiopcrh  taken  to  heart;  and  if  my 
desire  or  readiness  to  take  any  pains,  or  give 
any  assistance  to  the  advancement  of  (hat  ser- 
vice, did  induce  many  persons  to  apply  tbem- 
■clves  to  me  on  those  occaeions,  I  hope  it  shnil 
not  be  charged  upon  me  as  over  activity,  or 
ambition  to  ingress  mere  business  into  my  bands 
Cban  I  was  intitled  t9;  for  which  I  have  this 
excuse  to  make  for  myself,  that  I  found  the 
pains  I  took  to  be  acceptable  to  his  majestv: 
■dd  I  was  9D  far  from  having  any  particular  de- 
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of  Virginia  sent  lo  roe,  and  of  which  I  made 
•ome  table  boards  and  frames  for  chairs,  the 
workmanship  whereof  co»t  me  much  more  than 
the  MOod  was  worth:  and  these  two  portico- 
lars  contain  all  the  rewards  and  presents,  or 
profit,  that  ever  I  received  from  all  his  liiajes^ 
ty's  foreign  plantations,  or  any  body  to  my  use. 

The  Tenth  Article  is,  **  That  I  did  rejeU 
and  frustrate  a  proposal  and  undertakitig  apr 
proved  by  his  majesty,  for  tbe  preservation 
of  Nevis  and  St.  Christophers,  aud  redaciug 
the  French  plantations  to  his  majesty 'a  obe^ 
**  dience,  after  the  commissions  were  drawn 
'*  far  that  purpose ;  which  was  tbe  o<:c8sion'Or 
'*  so  great  loss  and  damage  in  those  parts." 

I  never  did  reject  or  frustrate  any  such  pro* 
posal  or  undertaking,  never  taking  upon  me 
m  the  least  degree  to  make  a  judi^ment  of 
things  oi  that  nature,  nor  was  ever  any  such 
proposal  made  to  me ;  but  I  do  very  well  re- 
member, that  his  majesty  himself  did  once  de- 
liver to  the  council  a  paper,  which  be  said  one 
nf  his  servants,  Mr.  Afarsh,  had  delivered  to 
bim,  containing  some  propositions  for  ships 
and  men  to  be  sent  by  his  majesty  fur  the  r^ 
covery  of  St.  Christophers,  which  had  be«n 
newly  taken  by  the  French*.  Upon  the 
-*'-■■■-        --, 

•  The  following  purports  to  be  the  Frencb 
king*s  account  of  tne  conquest  of  St.  Christo- 
pher's, See  the  Giluvres  de  Louts  xiv,  vol.  9^  p» 
180,  Paris  ed.  of  1806. 

**  Peu  de  temps  aprbs  que  la  guerre  eat  €\€ 
d^clar^e  aux  Anglais,  nc  doutant  point   quo 
dans  les  ties,  od  mes  sujets  etoient  mcl^s  avec 
eux,  on  n'en  vint  aux  derniers-actes  d'hostiliT^, 
j'avois  fait  proinptement  embarqner  huit  ct  nts 
horame9,  lesquels  m6ine  j'uvois  tir^s  des  places 
les  |.>1us  voibincs  de  la  mer,  efin  qu*i1s  arrirus- 
sent  pltitut  au  secoiirs  de  leurs  compatriotes; 
maik  j'appris  peu  de  temps  aprbs  que,  quelque 
ddtgence  qu'ifs  eussent  pu  fuire,  mfS  voenx    ec 
ma  fortune  6toicnt  arrives  plutdt  qu'eux  ^  lo  d<S* 
feme  de  ces  colonies,     fl  s*^toit  rencontr^,  par 
je  lie  sais  quelle  aventure,  que  dnns  Hie  d«  Saint 
Christophe,   les    Fran^ais   et  les  Anglais    en 
m^me  temps  avoieot  appris  la  dednratioQ  d^ 
guerre ;  ipais   ctmime  mat   de  leurs  affaires 
^toit  fort  different  ils  avoieot  pris  aobsi  des  ><$- 
solutions   trbs-difl^rentes.    Les  ^Pran^ais    qn\ 
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retdiogof  wluch  f^aper  and  propositions,  the 
nme  wet?  referred  to  the  consideration  of  the 
ford-general,  one  of  the  secretaries  of  state^ 
and  to  the  vice-chamberiain,  as  \  remember, 
wbo  were  to  confer  with  Mr.  Marsh,  and  such 
others  as  joined  with  htm;  and  they  were  at 
the  same  time  appointed  to  consider  of  ano- 
ther proposition  deliTered  in  writing  by  the 
now  lord  Willoaghby  and  some  merchants  of 
Loodou,  who  were  planters  in  the  Barbadoes, 
for  the  supplying  and  better  securing  that 
island,  and  the  rest  of  those  Caribbee  islands; 
and  for  the  redncingand  recovering  any  of  them 
which  were  or  should  be  taken  by  the  enemy ; 
opon  the  tarter  of  which  somewhat  was  after- 
wards done:  And  if  the  other  concerning 
Netis  and  St.  Christopher?  was  rejected,  of 
which  I  know  nothing,  I  presume  it  was,  be- 
cause it  either  appeared  nnpracticable,  or  not 
consistent  with  his  majesty's  other  aiFairs. 

The  Eleventh  Article  is,  **  That  I  advised 
«  and  effected  tJie  sale  of  Dunkirk  to  the 
**  Frendi  king,  being  part  of  bis  majesty's  do- 
"  minioos,  together  with  the  ammunition,  ar- 
'*'  tiller)^,  and  all  sorts  of  stores  there,  and  for 
**  no  greater  value  than  the  said  ammunition, 
'  '^  artillery,  and  stores  were  worth." 


aesepouvoient  compter  plus  de  seize  cents  dans 
loole  llle,  avoient  jog^  qu'il  leur  seroit  plus 
avautftgeux  d'entretenir  la  paix  que  d'en  venir 
aax  mainft  et  en  atoient  m^me  fait  faire  quel- 
qa'  ouTertore  qui  fut  m^prts^  par  les  Anglais ; 
car  ceux-ci  qui  Atoient  pour  le  moins  six  mille, 
fiedontant'pas  qu'ils  ne  dossent  6tre  les  plus 
f>rts,  a'^toient  incontinent  r^solos  a  passer  an 
fil  de  r^p^e  toos  les  Fran^ais  qn'ils  rencontre- 
roient  dans  le  pays,  et  cela  m^me  leur  avoit 
€t^  command^  par  leur  vice-roi,  contme  on  le 
recoDnut  apr^s  la  m^Me  (I'ordre  s'en  ^tant 
irouv^  en  original  dans  la  poche  le  I'un  des 
morts).  Mais  cette  resolution  si  facile  ^  pren- 
dre^  ne  ae  trouva  pas  si  fecile  ^  ex^cuter ;  car 
lea  Frui^ais,  encourage  par  la  grandeur  du 
p^riiy  ae  compert^rent  en  cette  occasion  avec 
tant  de  valeur  et  de  diligence,  qu'  ayant  en  un 
tn^mejour  rendu  quatre  combats  diff&ens  contre 
diveises  troupes  des  ennemis,  ils  les  d^firent  en 
toutes  rencontres,  et  apr^s  en  avoir  tu^milledes 
pl«aTaiPans,se  trouvantenfin  sans  force  et  sans 
poadre,  ils  t^moign^rent  n<6anmoins  tant  de 
r^solation  quMs  contraignirent  ce  qui  restoit 
d'enoemia  a  des  condition  honteuses  pour  des 
gens  qui  Atoient  encore  trois  fois  plus  torts  que 
HOiM.  Xjes  prtncipales  furcnt,  qu'ils  rendroient 
d  rinsCattC  tous  les  forts  qu'ils  tenoient,  et  qu'ils 
sortiroient  de  I'tle  entiere,  on  me  pri't^roieat 
senneKit  de  fid^lit^.  Mais  dans  ce  choix  qui 
lenr  ^toit  laiss6,  la  plupart  aima  mieux  sortir, 
et  Tendant  aux  Franpais  Jeurs  biens  ^  vil  prix, 
■e  r«tira  paisiblement  dans  les  autres  iles 
voisines.  Apr^s  leqael  succ^s,  les  huit  cents 
bommes  dopt  je  vou^  a  doji\  pnrld,  arfivant 
cnoore  poitr  renfbrt  aux  colonies  Francaises,  je 
■e  devoifl  plus  douter  que  cette  lie  ne  de- 
meniftt  inoommutatkmeiu  en  I^r  possession.'' 


It  is  vety  well  known  to  his  miyesty,  and  to 
several  persons  yM  alive,  that  Che  parting  with 
Dunkirk  was  resolved  upon  before  ever  I  heard 
of  it ;  and  that  the  purpose  was  therefore  con- 
cealed from  me,  because  it  was  believed  that  I 
was  not  of  that  opinion,  and  that  I  would  not  , 
concur  in  the  advice.  When  it  was  afterwards 
proposed  and  debated,  when  I  was  present, 
there  likewise  attending  upon  his  majesty  and 
his  royal  highness  the  lote  lord  treasurer,  two 
secretaries  of  state,  and  some  other  of  the  lords 
of  the  council ;  the  reasons  that  were  given  fo> 
the  parting  with  it,  were,  1st,  Tl)at  the  profit 
which  did  or  could  accrue  to  the  kingdom  by 
keeping  it,  waa  very  inconsiderable,  whether  in 
war  or  peace ;  that  by  sea  it  was  very  little 
ttsefui,  it  being  no  harbour,  nor  having  place  * 
for  our  ships  to  ride  safe  in ;  and  that  if  it 
were  in  the  hand  of  the  enemy,  it  cotild  do  us 
little  prejudice,  because  three  or  four  ships 
mt|jht  block  it  up,  and  keep  it  from  fnfesting 
their  neighbours;  and  that  though  heretofore 
it  had  been  a  place  of  licence  at  sea,  and  had 
much  obstructed  trade  by  their  men  of  war^ 
yet  that  proceeded  only  hotn  the  unskilfulness 
of  that  time,  in  applying  proper  remedies  to  iCjf 
which  was  manifest  by  Cromwell's  blocking 
them  op,  and  restraining  them  when  hd 
made  war  upon  them,  insomoch  as  all  men 
of  war  left  that  place,  and  betonk '  them- 
selves to  other  harbours ;  that  it  was  so  weak 
to  the  land  (notwithstanding  the  jreat  chargd 
his  majesty  had  been  at  in  the  fortifications^ 
which  were  not  yet  finiished,)  by  the  situation 
and  the  soil,  that  it  required  as  many  men 
within  yet  to  defend  it,  as  the  army  should  con* 
sist  of  that  besieged  it;  otherwise,  (hat  it  could 
never  hold  out  and  endure  a  siege  of  two' 
months,  as  appeared  clearly  by  its  having  been 
taken  and  retaken  so  many  times  within  the ' 
late  years ;  in  all  which  times  it  never  held  out 
so  long,  though  there  was  always  an  army  at  no 
great  distance  to  relieve  it.  Secondly,  That 
the  charge  of  keeping  and  maintaining  it,  with- 
out any  accidents  from  the  attempt  of  an 
enemy,  did  amount  unto  above  120,000/.  a' 
year;  which  was  a  sum  the  revenue  of  the 
crown  could  not  support,  without  leaving  many 
other  particulars -of  much  more  importance  oti- 
pravided  for;  and  this  was  not  llchily  ui^ed, 
hut  the  state  of  the  revenue,  and  tlte  constant 
and  indispensible  iisoes  were  at  the  same  time 
presented.  Thirdly,  It  could  not  reasonably  b« 
believed,  but  that  if  Dunkirk  were  kept,  his 
majesty  wobid  be  shortly  involved  in  a  war 
with  one  of  the  two  crowns:  The  Spanish  am* 
bassador  had  already  demanded  the  restitution 
of  it  inpbliit  of  justice,  it  bnving  been  taken 
from  his  master  by  the  late  usurper,  in  a  time 
when  there  was  not  only  a  peace  between  his 
majesty  and  the  king  of  Spain,  bo^  when  hi«  ^ 
majesty  resided  ana  was  entertained  by  the 
cathohc  king  in  Flanders  ;  and  at  the  same 
time,  both  France  and  Spain  inhibited  their 
subjects  frdm  paying  those  small  contributions 
to  the  garrison  at  Uunkirk,  tend  endeavoured* 
to  restrain  the  zovemor  himself  from'  ^lyoylng 
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lome  priTilcget  which  had  k^n  always  aojoyed 
bv  him,  from  the  time  thai  it  was  put  into 
(froiDwell's  hands ;  and  it  was  then  conceived, 
that  as  it  would  be  very  hard  for  the  king  to  pre- 
serve a  neutrality  towards  both  crowns,  even 
during  the  time  of  the  «ar  between  them 
(which  temper  was  thought  Tery  necessary  fur 

Sis  majesty's  affairs)^  so  it  would  be  much  more 
iificuit  long  to  avoid  a  war  with  one  uf  them 
upon  the  keeping  of  Dunkirk,  if  the  peace  that 
was  newly  made  should  remain  6rm  and  un- 
ahakeo.  Up^Hi  these  reasmis,  (the  major  p«trt 
whereof  were  out  of  my  tphere,  «nd  I  could 
only  govern  myself  by  the  opinion  of  those  who 
understood  mttttcrb  of  that  iiftture,  nor  could  I 
answer  suy  of  the  ar^^umeuts  which  have  been 
oflff  red)  his  majesty  resolved  to  ease  himself  of 
the  burthen  of  miiiataining  Dunkirk,  and  to 
part  with  it  in  such  a  manner  as  might  be  most 
for  his  advantage  and  benefit.  There  remain- 
ed then  no  otber  question,  than  into  what 
hand  to  put  it  ?  And  the  measure  of  that  was 
only  VI  bo  would  give  most  money  fur  it,  there 
being  then  no  inclination  to  prefer  one  before 
another.  It  was  enough  mvlerstood,  that  both 
crowns  would  be  very  glad  to^  have  it,  and 
would  probably  both  make  large  offers  for  it ; 
but  it  was  then  as  evident,  that  whatsoever 
France  should  contract  for,  the  king  might  be 
sure  to  receive,  and  the  business  would  be 
soon  dispatched ;  whereas,  on  the  other  hand, 
it  was  as  notorious,  and  as  evident  to  his  ma- 
jesty, and  to  all  who  had  any  knowledge  of  the 
Court  of  Spain,  and  of  the  scarcity  of  money 
there  and  m  Flanders,  that  how  large  offers 
soever  the  Spaniaitl  might  make,  they  could 
not  be  able  in  any  time  to  pay  any  consider- 
able sum  of  money ;  and  that  there  would  be 
fo  much  time  spent  in  consults  between  Ma- 
drid and  Brussels  before  it  could  be  dispatched, 
that  the  keeping  it  so  lone  in  bis  majesty's 
Lands  would  oe  an  intolerable  burthen  to  him ; 
besides  that,  it  seemed  then  probable  that  the 
Spaniard  would  shortly  declare  himself  an 
enemy,  for  besides  that  he  demanded  Dunkirk 
as  of  right,  so  he  likewise  required  the  resti- 
tution of  Tangier  and  Jamaica  upon  the  same 
reason,  and  declared,  that  without  it  there  could 
be  no  lasting  peace  between  England  and  Spain, 
and  refused  so  much  as  to  enter  upon  a  Treaty 
of  Alliance  with  the  king,  before  he  would 
promise  to  make  such  a  restitution.  There 
wanted  not  in  this  conference  and  debate  the 
consideration  of  tlie  States  of  the  UnitecT  Pro- 
vinces, as  persons  like  enough  to  desire  the 
possessicB  of  Dunkirk,  from  whence  they  had 
formerly  received  so  much  damaee,  and  were 
like  enough  to  receive  more  vrbenever  they 
should  be  engaged  in  any  war ;  and  if  in  trutn 
they  had  any  such  desire,  more  money  might 
reasonably  be  required  of  them,  and  probably 
be  obtained,  than  could  be  expected  from 
either  of  ^e  kings.  But  upon  tne  discussion 
of  that  point,  it  did  appear  to  everv  man's 
reason  very  manifest,  that  though  they  had 
rather  that  Dunkirk  should  be  put  into  the 
kand  of  the  Spaniard  than  delivered  to  France, 
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or  than  it  should  be  detained  by  the  English, 
yet  they  durst  not  receive  it  into  their  own 
possession ;  which  neither  of  the  kings  would 
nave  approved  of;  and  so  it  would  have  ex- 
posed then)  to  the  displeasure,  if  not  to  the 
iiostility  ot  ktoth  crowns.  Upon  this  full  delibe- 
ration, his  majesty  inclined  rather  to  give  it 
up  to  France  than  to  Spain ;  but  deferred  auy 
positive  resolution  till  he  had  imparted  the 
matter  to  the  council- boaid,  where  the  debate 
was  again  resumed,  principally  tonceruing  the 
keeping  or  the  parting  with  it;  in  which  debate 
the  memory  and  mention  of  what  had  beea 
done  in  the  House  of  Commons  lieretofore 
upfin  that  subject  was  not  omitted,  nor  the  bill 
that  they  had  sent  up  to  the  House  of  Peers  fur 
annexing  it  inseparably  to  the  crown ;  bat 
after  a  Ions;  debate  of  the  whole  matter,  there 
was  not,  as  1  remember,  above  one  Lord  of 
the  Council  who  offered  his  advice  to  his 
mujesty  against  parting  with  it ;  and  the 
groumi  of  that  Lord's  dissenting  was  enoueb 
understood  to  hare  nothing  of  public  in  it. 
In  conclusion,  his  majesty  resolved,  for  the 
reasons  aforesaid,  to  put  it  into  the  hands  of 
France,  if  that  king  would  satisfy  his  majes- 
ty's expectation  in  the  money  he  would  require 
for  It. 

IM.  D'Estrades  came  privately  over  to  trea( 
upon  it  without  any  character ;  but  pretending 
to  make  it  his  way  for  Holland,  whither  he 
was  designed  for  ambassador.  After  h^  had 
waited  upon  the  king,  his  majesty  appointed 
four  or  five  of  the  l^rds  of  his  Privy-Council 
(whereof  I  was  required  to  be  one)  to  treaC 
with  Monsieur  D'E&trades  upon  the  sale  of 
Dunkirk;  aud  at  that  our  first  conference  to- 
gether, after  we  had  in  vain  endeavoured  to 
persuade  him  to  make  some  offer,  we  did  de- 
mand the  bum  of  700,000/.  sterling  to  be  paid 
by  the  king  of  France  for  the  dehvery  of  Dun* 
kirk  and  Mardyke  (which  is  always  understood 
to  be  included  when  Dunkirk  is  mentioned^  into 
his  possession.  Which  sum  appeared  to  him  so 
stupendous,  that  he  seemed  tu  tliink  the  treat/ 
at  an  end,  and  resolved  not  to  make  auy  offer 
at  all  on  the  part  of  the  king'ot*  France ;  and  so 
the  conference  bn>ke  up.  At  die  next  meetinn 
he  offered  three  millions  of  livrcs,  which,  ac- 
cording to  the  common  account,  amounted  to 
300,000  pistoles;  wliich  we  as  much  under- 
valued :  So  that  any  further  conference  was 
discontinued  till  he  had  sent  an  express  or  two 
into  France,  and  till  their  return :  and  after- 
wards, upon  our  insisting  upon  what  he  thought 
too  much,  and  his  offer  of  what  we  esteemed 
too  little,  the  treaty  seemed  to  be  at  an  end, 
and  he  preparing  for  his  return.  In  conclu- 
sion bis  majesty  beins  fully  as  desirous  to  part 
with  it  as  the  king  of  France  could  be  to  have 
it,  it  was  agreed  and  concluded,  that  upon  the 
payment  of  500,000  pistoles  in  specie  at  Calais 
to  such  persons  as  the  king  should  appoint  to 
receive  it,  his  majesty's  earrison  of  Dunkirk 
should  be  withdrawn,  and  that  place  put  into 
the  hands  of  the  king  of  France :  All  which 
was  executed  accordingly  j  and  I  beliey^  wai  i^ 
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greater  som  of  money  than  was  ever  paid  at 
one  psyment  by  aiiy  prince  io  ChriBtendom, 
upon   what  occasion   soever.     And  that   all 
this  should  not  amount  to  a  greater  value  than 
the  ammunition,    artillery,    and  stores   were 
worth,  which  were  delivered    with  it,  is  very 
strange,  and  cannot  be  supposed  by  any  rea- 
sonable computation.     I  do  very  well  remem- 
ber, ttiat  in  the  treaty  we  did  with  much  ear- 
nestnesvand  resolution  insist  upon  the  detain- 
ing and  transporting  ihto  England  the  camion 
and  other  artillery  and  ammunition  :  but  Mon- 
sieur D'Cstrades  would  not  consent  to  it,  it 
being,  as  he  ^aid,  necessary  for  the  defence  of 
the  place,  which  probably  might  be  attacked 
by  the  Spaniard  within  few  days  after  it  should 
be  deh'vered  into  tlje  hands  of  the  French ;  and 
upon  our  insertin]^  that  ei^ception  of  the  cannon 
and  ammunition  m  our  demand,  he  was  at  last 
induced  to  consent  to  the  payment  of  500,000 
pistoles,'  which  he  had  never  before  yielded 
unto;  and  when  his  majesty  plainly  discerned 
that  the  king  of  France  would  iu  truth  give  no 
snore,  and  bad  caused  son^e  estimate  to  be 
made  of  tlie  cannon  and  ammunition,  the  value 
whereof,  as  I  remember,  was  not  thought  to 
arise  to  more  than  20,000/.  sterling,  or  there^ 
ftbottts,  his  majesty  resolved   to  accept  what 
was  offered,  for  which  I  have  not  heard  that 
be  hath  ever  since  been  sorry;  and  his  ntajesty 
did  at  the  same  time  resolve,  and  positively 
declare,  that  all  the  money  which  should  be 
received  for  Dunkirk,  should^  be  brought  to, 
and  deposited  in  the  Tower  of  London,,  and 
no  part  of  it  applied  to  any  ordinary  occasions, 
but  to  be  preserved  for  some  pressing  accident^ 
as  an  insurrection,   or  the  like,    which   was 
reasonably  enough  apprehended ;  and  I  pre- 
aume  it  was  all  issued  out  in  such  a  manner, 
and  at  such  seasons,  as  his  majesty  found  ne- 
cessary for  his  most  important  aflhirs;  of  the 
particulars  whereof  I  cnn   say  nothing:    This 
IS  all  I  can  say  concerning  the  sale  of  Dunkirk, 
afid  of  my  part  in  that  transaction :    To  which 
I  shall  only  add,  that  I  acted  that   part  in  it 
which   I  was  obliged  by  my   duty  to  do,  in 
obedience  to  the  king's  commands;  and  that 
before,  or  in,  or  after  the  transaction,  I  never 
received  the  valine  of  one  shilling  for  reward, 
or  present,  or  any  other  consideration  relating 
to    that  affair;  and  I  belief^  the  treatmeni  I 
hare  received  since  mv  coming  into  France 
is   an  unquestionable  evidence  that  that  king 
did  never  take  himself  to  be   beholden  to  me 
for   that,  or  any  ether  service,  as  in  truth  he 
nerer  was.* 

•  The  following  is  given  in  the  Oeuvres  de 
Loais  xiv.  (Memoires  Historiques,  Premiere 
Partiei  p.  i67,  Paris  ed.  1806.)  as  that  King's 
acocMinC  of  the  transactions  respecting  Dun- 
kirk. 

Dunkerke  vendu  ^  la  France* 

^  L*acqttisition  de  Dunkerke  n*^tpit  pas  de  si 
grande  dtendue,  [He  had  just  before  given  the 
faotory  of  the  acquiiition  of  Lorraine*]  mais 


The  Twelfth  Article  is,  «  That  I  did  unduly 
'<  cause  h»  maiesty'a  letters  patenta  under  the 
**  great  seal  of  EngUmd  (to  ooe  Dr.  Crowther) 
'*  to  be  altered,  and  tbe  inrollment  thereof  to 
«  be  uuduly  fa»dJ* 

When  I  first  heard  of  this  charge,  I  could 
not  comprehend  what  th^  meaning  of  it  was, 

—  I  ■!■■■ 

elle  ^^toit  d*une  importance  non  moindre  et 
d*une  utilit^  plus  certoiue.  Peu  de  personnes 
ont  su  par  quelle  suite  d'afioiries  cette  place  si 
considerable  ^toit  pass^e  entre  les  mains  dei 
Anglais,  durant  le  minist^re  da  cardinal  Maza- 
rin.  II  faut  pour  cela  remonter  jusqu*  i  m% 
minority '  et  aux  fictions  qui  obligbrent  deux 
fois  ce  ministre  i^  sortir  du  rovaume. 

"  Cromwel,  ^  qui  le  g€nie,  les  occasions  et  le  ' 
malheur  de  son  pays  avoient  inspii^  des  pen* 
s^es  fort  au-dessus  de  sa  naissanCe,  au  com- 
mencement simple  officier  dans  les  troupes  re- 
belles  du  parlement,  puis  g^n^ral,  puis  protec- 
teur  de  la  r^publique,  et  desirant  en  secret  la 
quality  de  roi,  qu'  il  refusoit  en  public,  eofl€  par 
le  bon  succ^s  de  la  plupart  de  ses  eut reprises, 
ne  voyoit  rien  de  si  grand,  ni  au-dedans,  ni  au- 
dehors  de  son  tie,  it  quoi  il  ne  pensftt  pouvoir 
nretendre;  et  bien  qu'  il  ne  manqu&t  pa's  d*af^ 
iaires  chei  lui,  il  regarda  les  troubles  de  moa- 
^tat  conune  un  moyen  de  mettre  le  pi£  en 
France  par  quelque  grand  ^tablissemenc;  ce 
qui  lui  etoit  ^galement  avantageux,  soit  que  la 
puissance  royale  se  confirm&t  en  sa  personne 
et  en  sa  famille,  solt  que  le  caprice  des  penplcs 
et  la  m^me  fortune  qui  I'avoient  eiev6  si  haut^ 
enireprissent  de  le  renverser.  II  savoit  de 
quelle  sorte,  presque  tous  les  gouverncurs  des 
places  ct  des  provmces  traitoieot  alors  avec  le 
Cardinal  Mazarin,  et  qu*  4  peine  y  avoit-il  de 
fid6lit6  parmi  mes  sujets,  qu'  achet^e  i  prix 
d'argent  ou  par  des  r^ompenses  d'hoimeur, 
telles  que  chacun  s'avisoit  de  les  souhaiier.  II 
dep6che  le  colonel'  de  ses  gardes  au  comtt 
d'£strades,  vouverneur  de  Dunkerke,  il  Tex- 
horte  &  consid^rer  I'^tat.  des  choses  pour  en 
tirer  ses  avantages  particuliers,  lui  oflre  jusqu' , 
&  deux  millions  payables  k  Amsterdam  ou  il 
Venise,  s'il  veut  lui  livrer  la  'place,  et  de  ne 
faire  jamais  de  paix  avec  la  France,  sans  obte- 
nir  pour  lui  les  dignit^s  et  les  €tablissemens  odl 
il  pent  aspirer.  II  aji>ute,  que  les  affaires  da 
cardinal  son  bienfaiteur,  et  qui  Tavoit  mis  dan% 
ce  poste,  sont  d^sesp^rdes,  n  y  ayant  pas  d'ap- 
parence  que  ce  ministre,  dont  on  avoit  mis  la 
t^te  ^  prix,  puisse  par  ses  propres  forces  reve- 
nir  ni  dans  le  minist^re,  ni  dans  Tetat;  qu'il  na 
le  soutiendra  pas  seul  avec  Dunkerke,  mais  p^- 
rira  avec  lui.  Si  toute  fois  il  veut  porter  son 
affection  et  la  reconnoissance  pour  lui  jusqu*  au 
bout,  qu*il  prenne  cette  occasioa  de  le  servir 
utilement  par  la  seule  voie  peut-6tre  que  s% 
bonue  fortune  lui  ait  laissde  de  reste;  qu*il  pent- 
ofirir  an  cardinal,  avec  la  m6me  coadidon  de 
remet^re  Dunkerke  aux  Anglais,  nonseulement 
les  deux  millions,  mais  ausst  tels  secours  de 
troupes  qui  lui  seront  n^cessairea  pour  rentrer 
en  FraDoe;  qu'il  te  fera  par-1^  auprte  da  Ini/ 
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being  most  assured  that  I  had  never  caused 
•iiDy  altcratioa  to  be  made  id  anjr  of  his  m«- 
•jestyV  letters  patents  under  the  f reat  seal,  or 
the  inrollment  tfaeveof  to  be  raxed ;  bot  upon 

uo  m^rit<*,  apr^s  lequel,  si  oe  ministra  est  t€im- 

bliy  il  n'y  a  ricn  qu*il  nVn  doive  esp^rer. 

^'  D*£strade4,  par  une  conduite  tr^Iouabley 
apr^  avoir  oblig^  eet  envo)^  h  lui  faire  ces 
propositions  dans  un  conseil.de  guerre,  et  en- 
suite  k  les  signer,  le  renvoie  ^  Cromwei  avec  sa 
r^ponse :  il  se  plaint  qu*on  I'ait  cru  capable 
d'une  infid^lit^,  ni  de  rendre  cette  place  par 
d*autre8  ordres  que  les  miens;  que  tout  cif qu*il 
^ut,  est  de  me  proposer  i  inoi-meme  la  condi- 
tion des  deux  millions,  et  enm^me  temps  celle 
d'une  ^troite  alliance  avec  moi,  par  iaquelle  le 
Proeecceur  s^eogsgea  k  rompre  sur  mer  et  sur 
terre  avec  les  E<ipsgnul8 ;  k  me  fournir  dix  mille 
bommes  de  pi^  et  deux  mille  chevaux,  pour 
leurfairela  guerre  en  Flandre;  k  entretenir 
cinqaante  uavires  de  guerre  sur  les  cdtes,  du- 
rant  les  six  mofs  de  V^i€,  et  une  escadre  de 
quinze  durant  Thiver  pour  croiser  la  mer,  agis- 
sant  de  concert  suivaut  les  desseins  qu'on  pour- 
Toit  former  ensemble. 

**  Cromwei  accepta  ces  propositions  qui  me 
furent  aussi-tdt  envoy^es  par  d*£strades  a  Poi- 
tiers, oik  j'^tois,  et  n'arrivfrent  que  deux  jours 
apr^s  le  retour  du  Cardinal  Mazarin.  "Ce  Mi- 
liistre  les  trouva  tr^avantageuses^  ayant  pour 
maxime  de  pourvoir,  k  quelque  pnx  que  ce  (dtp 
aux  aflaires  pr^seotes,  ec  persuad^^que  les  maux 
H  venir  trouvoient  leur  remade  dans  Tavenir 
iD^me. 

'*  Mais  le  garde  des  sceaux  Chftteauneuf, 
qu*on  Bvoit  €ti  oh\ig6  de  rappeler  durant  ces 
troubles,  Kem porta  contre  lui  dans  le  conseil  et 
Aupr^s  de  la  reine  ma  m^re,  et  les  fit  absolu- 
mentrejeter.  Cromwei  ayant  re^u  cette  r^- 
ponse|  signa  le  mCme  jour  un  trait^  avec  les 
jSspagnols,  leur  fournit  dix  mille  horomes  et 
yingC-cinq  vaisseaux  pour  le  sibge  de  Gravelines 
et  de  Dunkerke,  qui  par  ce  tnoyen  furent 
prises  su)-  moi  en  la  me  me  ano^e.  Tune  a  la  fio 
0e  Mai,  Tautre  au  32.Septembre*  mais  au  pro- 
'  £t  des  £spagi}oIs  seufement. 

f  Cependant  mon  autorit^  s*6caat  affermie 
dnns  le  royaume,  et  les  factions  qu'ils  t  fomen- 
toient  €tknt  absolument  dissip^es,  lis  mrent  r^ 
iuits  quelque  temps  aprbs  h.  ne  pouvoir  soutenir 
flue  difficileroent  Pefibrt  de  mes  annes  en  Flan- 
flre.  Cromwei,  qui  ne  s*^toit  lie  avec  eux  que 
pour  cette  entreprise  particulibre,  et  qui  avoit 
jtoujours  augment^  depois  en  pouvoir  et  en  con- 
sideration (fans  tottte  r£urope,  se  voyoit  ^eale- 
ment  recherche  de  leur  cote  et  du  mien ;  Us  le 
reeard^rent  comme  Tunique  ressource  k  leurs 
affaires  de  Flandre,  et  moi  comme  Tunique  ob- 
stacle i  leurs  progr^  en  up  temps  oil  je  voyois 
la  x;onqudte  enci^re  de  ces  provinces  presque 
pertaine,  si  on  ne  m'accordoit  tout  ce  que  je 
poiivois  soohaiter  pour  la  paix.  Lui,  .qui  n  ayoit 
pas  oubli^  son  premier  dessein  de  s*acqu4rir  un 

*  (1653.)  UepauU  dit  le  16.  C'est  l^  dat« 
yJopUSe  pv  4'Avrijjqi,  ^  ( |f|  y^iit^We, 


•IhrKdimgi 
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eoqairy  I  vas  informed,  that  Qr.  Crovthar, 

who  was  chaplain  to  lus  royal  highness  t^ 
duke  of  York,  and  had  attended  upon  bis  per- 
son during  the  whole  time  that  his  highness 

■  —      ^^     Ml  MB      T— --  -  ' 

poste  considerable  au-de^^  de  la  mer,  ne  von- 
wot  se  determiner  qu*^  c«.'ite  condition,  propo* 
soit  en  m6me  temps  aux  E^pagools  de  se  join* 
dre  k.eux  dans  cette  guerre,  d'assi^^er  Calais 
qui  lui  demeureroit,  ce  qu'ils  ^loient  pibs  d'ao* 
cepter  avec  joie,  et  4  moi  d'aski^ger  I)ankerk9 
et  de  le  lui  remettre. 

**  Le  Cardinal  Mazarin,  i  qui  cette  ouvertare 
n^etoit  pas  nouvclle,  et  qui  Tavoit  approttv^e 
autrefois,  lors  meuie  que  Dunkerke  ^toit  an 
pouvoir  des  Fran^ais,  s'en  trouva  sans  doata 
moins  eloign^.  £t  bieo  que  j'y  eusse  beaucoof 
dc  repugnance,  je  m'y  reudis  enfin,  non^seule* 
ment  par  le  cas  que  je  faisois  de  ses  conseiJs, 
mais  aussi  par  les  avantages  essentiels  que  j^r 
trouvois  pour  la  gtierre  de  Flandre,  et  par  la  o^ 
cesaite  de  choisir  de  deux  maux  le  roomdre ;  ne 
voyant  pas  de  comparaison,  puisqu'il  ialloit  &e> 
cessairement  voir  les  Anglais  ea  France,  enira 
les  y  voir  mes  ennemis  ou  mes  amis,  ni  efitt€  4 
m'exposer  k  perdre  Calais  que  j*avois,  ou  leur 
promettre  Dunkerke  que  je  n*avois  pas  enooro. 

**  Ce  fut  done  par  cet  accommodemanty 
qu*apr^s  avoir  repris  Dunkerke,  je  le  leur  remit 
entre  les  mains,  et  il  ne  faut  point  douier  qua 
leur  union  avec  moi,  ne  fdt  comme  le  dernier 
coup  qui  mit  TEapagne  hors  d*^tat  de  se  d^ 
fenore,  et  qui  produisit  une  paii^  si  glorieusa  et 
si  avaatageuse  pour  moi. 

"  J'avoue  pourtant  que  cette  place  ay  poii* 
voir  des  Anglais,  m'inqui^toit  beauooup.  Um« 
sf mbloit  que  la  religion  cathoiiqoe  y  etoit  iatf* 
ress^e.  Je  me  souvenois  qu'ils  etoient  les  aiH 
ciens  et  irreconciliables  ennemis  de  la  Franceg 
dont  elle  ne  s'etoit  sauvde  autrefois  que  par  u^ 
miracle ;  que  leur  premier  etablissement  ao 
Normandie  nous  avoit  coftt^  cent  ans  de  guerre, 
et  le  second  en  Guienna  trois  cents  ans,  do- 
rant  lesquels  la  guerre  se  ^lisoit  toujours  au  mi* 
lieu  du  royuume  k  nos  d^pens ;  de  sorte  qu'oq 
s'estimoit-heureux,  qqand  ou  poavoit  faire  lii 
paix,  et  renvoyer  les  Anglais  coe^  eux  a«fG  da 
grosses  sommes  d'arseot  pour  les  frais  qu'iJa 
avoient  faits;  cequ'iis  regardoif nt  ^mme  uq 
revenu  ou  un  tribut  ordinaire.  Je  n'igooroia 
pas  que  hs  temps  ^tQient  fort  chang£,  maia 
parce  qu*ils  pouvoient  encore  changer  d*iiaa 
autre  sorte,  j*etois  bicsse  de  cette  seule  pensee, 
que  mes  succtsseurs  les  plus  eioigoes  mc  pua^ 
sent  reprocher  qnelque  jour,  d'avoir  donn^  Iimi 
k  de  si  grands  maux,  s*ils  pouvoient  jamais  v 
retomber ;  et  sans  passer  m^ma  4  ces  axtr^oo* 
t^s  sans  alter  si  loin  dans  le  pass^  ou  dans  Tave- 
nir,  je  savois  combieq  la  seule  ville  da  Calaii 
qui  leur  etoit  demeuree  la  demiere,  avoit  cpdt^ 
ae  sommes  imqienses  oux  Franca,  par  les  ra> 
yages  ordin aires  de  la  garnison,  ou  par  les  da« 
scentes  qu'elle  avoit  facilitecs ;  ce  post^  ni  paa 
un  autre  dims  mon  royaume,  ne  pcMivant  d*ail- 
leurs  htrak  eux  sans  ^tre  en  Uk^mt  tepip^  uf| 
asyle  ouvert  aux  mutias,  et  sajts  fournir  k  cetCa 
Wi^^  4e§  IpifMigBDya  4«b4  $pufip  n>y»ii««^ 
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wisbmod  die  seai,  upon  fait  mtjHtf*  vet^ra 

ioco  RngUind,  had  obtained  from  the  king  bis 

rvjrtl  pieseotatioo  to  the  parsonage  of  Tied- 

diogtoD  ia  the  oomty  of  Worcester;    whicli 
■■»■■'■■■'■        ■   ■'        '  " 

sar-tout  panni  cenx  qu*un  im^r^t  oommun  de 

reljgioa  hoit  natureUement  avec  elle. 
**  Peut*lrtf«  quVn  doooaot  Dunkerice,  jenV 

foU  poini  trop  achet^  la  pais  des  Pjr^OH^ei  et 

les  avaoteges  <|u'elle  m'apportoit,  mais  api^ 

ceU  il  est  certain  que  je  ive  pouvois  trop  donner 

pour  rachecer  Dunkcrke ;  oe  que  i'avois  hien 

r^ltt  d^s4on^  mais  qui  i  la  v^rtt^  etoit  difficile 

k  eip^rer. 
'*  Cependaaty  coianie  pour  Tenir  il  bout  des 

choses  le  premier  pas  est  de  les  cniire  possibles ; 

d^  Tann^e    1661,    renvoyant  d'£strades  en 

Angleterre^  je  ie  chargeai  tres-express^ment 

d'^tudier  avec  soin  tout  se  qui  pourroit  servir  ^ 

ce  desseioy  ec  d'eo  fmire  son  application  princi- 

pale. 
*'  Le  roi  d'Angleterre,  nouvellement  r^tablt, 

•Toit  tto  extreme  be»oin  d'argent  poor  se  main- 

lenir.    Je  eavoas  que  par  T^tat  de  son  revenu 

et  de  sa  d^peose,  il  demeuroit  toi^ours  en  ar* 

ri^re  de  deux  ou  trois  millions  par  an,  et  c'est 
le  d^fiiut  esseatiel  de  eette  mouarchie,  que  le 

prince  n'jr  sauroit  faire  de  levies  extraordinaires 
inns  le  parlementy  ni  cenir  le  parleieeot  assem- 
bly saiw  diminner  d*autanc  de  son  autorit^  qui 
CD  demeure  queiqaefois  accabl^^  comme  I'ex- 
ample  du  roi  pr^o^dent  Tavoit  assez  iait  voir. 

*'  Le  Chancelier  Hyde  avoit  toujours  6l6  as- 
ses favorable  i  la  France;  il  sentoit  alors  ditni- 
Boer  son  cr^t  dans  I'esprit  da  roi,  quoiqo'on 
pe  s'en  apparent  point  encore,  el  voyoit  dans 
V6tadL  one  puiAantecabale  qui  lui  ^toit  oppoa^e; 
ce  qui  Tobligeoit  d*autant  plus  ii  se  faire  des 
aaiis  el  protecteurs  au  dehors :  toutes  ces  cai- 
spn»  ensemble  le  dispoeoient  i  me  fiure  pl^isir, 
quaiid  mes  int6t^(s  pourroient  s'acoorder  avec 
fseui  du  R<ii  SOB  maitre. 

**  D*£strades  executant  mes  ordrcs,  et  se  ser- 
«A»t  aclroitemeot  de  Taco^  libra  et  familier 
qu'il   avoic  depuis  Iqng^temps  aopr^s  de 


oe 


preeentotiooy  aooprding*to'  omirse«  pmiod  andcr 
the  great  seal  of  Ei^nd;  that  when  h« 
brought  his  action  opon  the  preMotatioa 
agaiou  the  intruder,  who  refused  ta  give  him 

k  en  traitor,  il  aimeroit  mieux  que  cc  GXi  avao 
oioi  qu'avec  eux. 

''Ainsi  conunecpa  cetta  n^gociadoo  dont 
j'ens  une  extreme  joie,  et  oieo  quesa  demaoda 
f&t  de  cinq  millions,  somme  sans  dovte  tHb-con* 
sid^rable,  qu'il  falloit  m6me  payer  fort  proipp* 
tementy  je  oe  trouvai  pas  i  propoa  de  \f  laiseer 
refroidir  l^-4lessuB ;  le  boa  ^tat  oik  com* 
meocoieiit  d*dtre  mes  finances^  me  parmettant 
pour  une  cbose  aussi  importante  que  oeUe44, 
non  seulemcHt  ces  efibrta»  mais  de  plus  grands* 
La  conclusion  do  trait6  se  &g  touteroit  4  qoatra 
millions  payables  en  trois  aas,  cant  poor  ia 
place  que  pour  toutes  les  muoitioiis  de  guena^ 
canons,  piertes,  briques  et  hois.  Je  gi^oai 
m^ae  sur  ce  march^  cinq  cent  milie  livres,  saaa 
que  les  Anglais  s'en  apperpussent.  Car  na 
pourant  s*imagtner,  qu'ea  I'^iat  oti  on  avoit  v« 
mes  afiaires  peu  de  temps  aoparavant,  j'ai 
moyeo  de  leur  foumir  prompteaieot  o 
grande  somme  comme  ils  le  desitoient,  iU 
cept^rent  avec  joie  Toffire  que  leur  5t  un  h 
qiiier,  de  la  payer  en  argent  oompiant,  nsoyen* 
cette  remise  de  cinq  cent  miUe  Itvrasi 


prince,  n'eut  pas  de  peine  dans  les  convcrsfr- 
doos  c>rdin(|ires  4  le  faire  tomber  sor  Dunkerke. 
Jjs  Roi  qui  disoit  alors  qu'il  en  vouloit  faire  sa 
place  d'armes,  rcniretenoit  volontiers  de  ce 
dee^ein,  comme  un  iiomme  qui  pburroii  lui  don- 
ner des  lumi^es  utiles,  co  ayant  ^t^  long- temps 
pawemenr.     Pour  lui,  approuvsiu  toot,  il  fai- 
aofft  aeulement  remarquer  quelquek  incommo- 
«JUti6a  daoe  la  situation  des  lieux,  et  sur-tout  la 
le  ddpense  dont  cette  place  avoit  beaoin 
pour  Tentretenir  et  la  garder, 
j«aqoe»lik  que  le  cardinal  Mazarin  qui  la  con- 
ooaiinir  par  I'eKp^ience  do  pass^  avoit  dout^ 
pluairnn  foisf,  s'll  eftt  6t6  avantagdux  4  la  France 
4a  las  ooDserver  quand  elle  Taoroit  pu.    Le  Roi 
f4pcMadoit»  qtt*il  lui  seroit  fort  ais^  quand  il  vou- 
dfoic  ae  delivrer  de  cette  d6penii»,les  Espagnols 
kd  utfimnt  alors  m6me  de  grandes  sommes,  8*il 
I  lost.  leur  vendre  Dunkerke.     D*£stmdes  lui 
iUoh    toujonrs    dfaccepter    leurs  offres, 
i''^  pe  que  le  Roi,  phis  press6  que  nous  ne 
jrial  d<e  lui-m^aie  i  dire  que  i*il  avoit 


nant 

mois  le  banqaier  ^oit  im  homme  interpoe^  pti 
nioi,qui  faisant  le  paiement  de  mes  proprtt  da» 
niers.  ne  profitoit  point  de  la  remise. 

'*  La  consequence  de  cette  acqaisitioa  ma 
donna  une  inqui^ode  cootinuelle,  jusqo'4  oa 
que  tout  fQt  acbev^,  et  oe  a'^toit  pas  saaa  rai^ 
son ;  car^afiaire  au  coaHaeaoemeat  trie  secrltOy 
ayant  M  ^vemie  pen  k  pea,  U  vdie  de  Loa- 
dres  qui  en  fot  inlbrm^^  ddpotaiea  pnadpauK 
magistral*,  le  saaire  el  las  aldenaans,  pour  ofliir 
au  Hoi  toutes  les  sommes  qu'il  voudioit,  I  coa* 
ditioo  de  ne  poiul  aligner  UuDkeikek  ,  Oa  deaa 
courriers  que  d'Estrade  m'avaife  d^p4chds  par 
deux  divers  cbemins,  avec  deoa  copieadu  tfais4 
pour  le  ratifier,  I'an  fot  arr^td  sor  le  cheasin  da 
Calais  par  les  ordned  da  roi  d'Aadeterw,  I'aotra 
6tant  d4jk  pas&4  an  Fmnce  par  XUeppI;  et  ea 
Koi  k  qui  d'Eatrades  repr4»enroit  en  m4ma 
lempsy  qu'il  oe  s'agiisoil  plus  de  Donkerkai 
mais  de  rompre  poor  jamais  avec  moi,  si- on  aa 
me  leiioit  parole,  quelqae  complaisance  qall 
l&t  oblig^  d'avoir  pour  eux,  leur  fit  appeouvar 
enfin  comme  une  chose  d6jk  faite  et  sans  r^ 
mkle,  ce  qu'ils  avotent  r^eula  d'empichcr."— 
Oeuvres  de  Louis  xiv,  vol.  1,  p.  167. 

Then  follow  some  reflections  which  the  king 
makes  for  the  benefit  of  his  son  the  Dauphin 
upon  the  aoouisition  of  Lorraine  and  the  laoa- 
very  of  Dunkirk. 

Respecting  the  Sale  of  Dunkirk,  lord  Claren- 
don thus  ei presses  himself  in  the  CoatinoatiOQ 
of  his  Life,  p.  901. 

"  Ac  or  about  tins  time  there  was  a  transac- 
tion of  great  impoitance,  which  at  the  time  waf 
not  popular  nor  indeed  understood,  and  aftar- 
wards  was  olyected  afpinst  the  Chancelior  m 
Ids  misfortunes,  as  a  principal  amoaieat  of  his 
infideUty  and  corruption;  which  watthasala 
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pOMewion,  and  the  record  iru  carried  down 
10  the  assizes  in  the  coantry,  when  the  doc* 
tor's  counsel  was  to  open  his  iitle,  and  there- 
upon was  to  prodace  the  king's  presentation, 
thej  found,  upon  perusal  thereof,  thot  either 

of  Dunkirk :  The  whole  proceeding  whereof 
shall  be  plainly  and  exactly  related  from  the 
Wginning  to  the  end  thereof. 

**  The  chaige  and  expeoce  the  crown  was  at; 
the  pay  of  t^  land  forces  and  garrisons ;  the 
great  fleets  set  out  to  sea  for  the  reduction  cf 
the  Turkish  pirates  of  Algiers  and  Tunis,  and 
for  guarding  the  narrow  seas,  and  security  of 
the  merchanu ;  the  constant  yearly  charge  of 
the  garrison  of  Dunkirk,  of  that  at  Tangier, 
and  the  ra^t  capenee  of  building  a  mole  ther^, 
for  which  there  was  an  establishment,  together 
with  the  garrisons  at  Bombay  and  in  Jamnica, 
{none  of  which  had  been  known  to  the  crown 
in  former  times) ;  and  tlie  Lord  Treasurer's  fre- 
quent representation  of  all  this  to  the  king,  as 
90  prodigious  an  eipence  as  could  never  be  sup- 
ported ;  had  put  Lis  majesty  to  frequent  900- 
tultations  bow  he  might  lessen  and  save  any 
part  of  ir.  But  no  expedient  could  be  resolved 
upon.  The  lord  treasurer,  who  was  most  trou- 
bled when  money  was  wanted,  had  many  secret 
oonferences  with  the  general  and  with  the  best 
teamen,  of  the  benefit  that  accrued  to  the 
crown  by  keeping  of  Dunkirk;  the  constant 
charge  and  espence  whereof  amounted  to  above 
190,000/.  ycvly :  and  he  found  by  them  tluit  it 
was  a  place  of  little  importance.  It  is  true 
that  he  had  cotiferred  of  it  with  the  chancellor, 
with  whom  he  held  a  (ast  friendship;  but  found 
him  so  avene  from  it,  that  he  resolved  to  npt^k 
with  him  no  more,  tiU  the  king  had  taken  some 
resolution.  And  to  that  purpose  he  persuaded 
the  general  to  go  with  him  to  the  king  and  to 
the  duke  of  York,  telling  them  both,  *  that  the 
'  'chancellor  must  know  nothing  of  it :'  and  after 
several  debates  the  king  thought  it  so  counsell- 
able  a  thing,  that  he  resolved  to  have  it  debated 
before  that  committee  which  he  trusted  in  his 
most  sedtet  aflbirs  ;  and  the  chancellor  being 
then  kune  uf  the  gout,  he  commanded  that  all 
those  lords  should  attend  him  at  bis  house.  Be- 
side his  majesty  himself  and  the  duke  of  York, 
there  appeared  the  lord  treasurer,  the  general, 
the  earl  of  Sandwich,  the  vice-chamberlain  sir 
George  Carteret,  who  bad  been  a  great  com- 
mander at  sea,  and  the  two  secretaries  of  state. 
When  the  king  entered  the  room  with  the  lord 
treasurer,  he  desired  his  majesty,  smiling, '  l*hat 
'  be  would  take  the  chancellor's  staff  from  him, 
'  otherwise  he  would  break  his  head.'  ^Wben 
they  were  all  sat,  the  king  told  him,  '  They 

*  were  all  come  10  debate  an  a£fair  that  he 

*  knew  he  was  agaiust,  which  was  the  parting 
'  with  Dunkirk;  but  he  did  believe,  when  he 
'  had  heard  all  that  was  said  for  it  and  against 

*  it,  he  would  dumge  his  mind,  as  be  hunself 
'  had  done.'  And  so  the  debate  was  entered 
into  in  -this  method,  after  enough  was  said  of 
the  streightt  the  crown  was  in,  and  what  the 
yearly  expencewas. 


by  misinformation,  or  negligence  of  the  clerk, 
instead  of  the  county  of  Worcester^  where  the 
rectory  was,  the  county  of  Warwick  was  in- 
serted ;  upon  which  mistake,  the  doctor  was 
necessitated  to  he  nonsuited :  and  thereupon 

"  (1.)  *  That  the  profit  which  did  or  could 
'  accrue  to  tlie  kingdom  by  the  keeping  of 
'  Dunkirk  was  very  inconsiderable,  whether  in 

*  war  or  peace.    That  by  sea  it  was  very  little 

*  useful.  It  being  no  harbour,  nor  having  place 

*  for  the  king's  ships  to  ride  in  with  safety;  and 
'  that  if  it  were  in  the  hand  of  an  enemy,  it 

*  could  do  ta  little  prejudice,  because  three  or 

*  four  ships  might  block  it  up,  and  keep  it  from 
'  infesting  its   neighbours :    And  that  though 

*  heretofofe  it  had  been  a  place  of  license  at 
'  sea,  and  had  much  obstructed  trade  by  their 
'  men  of  war,  yet  tlmt  proceeded  only  from  tlie 

<  unskilfulness  of  that  thne  in  applying  proper 
'  remedies  to  it;  which  was  manifest  by  Crom- 

*  well's  blocking  them  up,  and  restraining  them 
'  when  he  made,  war  upon  them,  insomuch  as 

<  all  the  men  of  war  left  that  place,  and  betook 
'  themselves  to  other  harbours.  That  it  was  so 
'  weak  to  the  huid  (notwithstanding  the  great 

*  charge  his  majesty  bad  been  at  in  the  fortifi- 

*  cations,  which  were  not  yet  finislied)  by  the 

*  situation  and  the  soil,  that  it  required  as  many 
'  men  within  to  defend  it,  as  the  aruiy  should 
'  consist  of  that  besieged  it ;    otherwise  that  it 

*  could  never  hold  out  and  endure  a  siege  of 
'  two  months :  as  it  iippeared  clearly  by  its 
'  having  been  taken  and  retaken  so  many  times 
'  within  the  late  years,  in  all  which  umes  it 

*  never  held  out  so  long,  though  there  was  al- 
'  ways  an  army  at  no  threat  distance  to  relieve  it.' 

'*  (9.)  *  That  the  charge  of  keepini:  and  main* 
'  taining  it,  without  any  accidents  from  the  at- 
'  tempt  of  an  enemy,  did  amount  unto  above 
'  190,000/.  by  the  year,  which  was  a  sum  the  re- 
'  venue  of  the  crown  could  not  supply,  without 
'  leaving  many  other  particulars  of  much  more 

*  importance  unprovided  for.'  And  this  was  not 
lightly  or  cursorily  urged ;  but  the  state  of  the 
revenue,  and  the  constant  and  indispensible  is- 
sues, were  at  the  same  time  presented  and  care* 
fully  examined. 

'*  (3.)  *  It  could  not  reasonably  be  believed, 

*  but  that  if  Dunkirk  was  kept,  bis  majesty 
'  would  be  shortly  involved  in  a  war  with  one  of 
'  the  two  crowns.      The  Spanish  ambassador 

*  had  already  demanded  restitution  of  it  in  point 
'  of  justice,  it  having  been  taken  from  his  mas* 
'  ter  by  the  late  usurper,  in  a  time  when  there 
'  was  not  only  a  peace  between  bis  nmjesty  and 
'  the  king  of  Spain,  but  when  his  majesty  re- 
'  sided,  and  was  entertained  by  the  Catholic 

*  king,  in  Flanders :   And  at  this  time  both 

*  France  and  Spain  inhibited  their  subjects 
'  from  paying  those  small  cootributioos  to  the 
'  garrison  at  Dunkirk,  and  endeavoured  to  re- 
'  strain  the  governor  himself  from  enjoying 
'  some  privileges,  which  had  been  always  enjoy- 
'  ed  by  him  from  the  time  that  it  had  been  put 

*  into  Cromwell's  hands.'  And  it  was  upon  tliis 
and  many  other  reasons  then  conreived,  *  that 
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he  (brtfawitb  made  a  jouroey  lo  Londoo,  ta  ad* 
vise  with  hi«  coHD&ely  and  the  most  6xperienced 
clerks,  hciw  to  recover  tho  misfortune  that  had 
befallen  htm,  and  that  liit  majesty's  right  might 

*  as  it  would  be  very  hard  for  the  king  to  pre- 
'  serre  a  neutrality  towards  both  crowns,  eveo 
'  during  the  time  of  tbe  war  between  them' 
(which  temper  was  thought  very  necessary  for 
his  majesty's  affairs);   *  so  it  would  be  much 

*  more  difficult  long  to  avoid  a  war  with  one  of 
'  them  upon  the  keeping  Dunkirk,  if  the  peace 
'  thsu  was  newly  made  should  remain  firm  and 

*  unshaken.' 

*"  Upon  these  reasons,  urged  and  agreed  upon 
by  those  who  could  not  hut  be  thought  very 
competent  judges,  in  respect  of  tlteir  several 
professions  and  great  experience,  the  king  ra- 
aolveii  to  ease  liimselfof  the  insupportable  bur- 
den of  maintaining  Dunkirk,  aud  to  part  with 
It  in  sack  a  manner  as  might  be  most  for  his 
advaotage  and  benefit.    There  remained  then 
no  other  question,  than  into  what  hand  to  put 
it :    and  the  measure  'of  that  was  only  who 
would  icive  most  money  for  it,  there  being  no 
inclination  to  prefer  one  before  another.    It 
was    enough    understood,   that    both  crowns 
would  be  very  glad  to  have  it,  and  would  pro- 
bably both  make  laige  o£fers  for  it.     But  it  was 
then  as  evident,  ihat  whatsoever  France  should 
contract  for,  the  king  would  be  sure  to  receive, 
and   tbe  business  would  be  ^on  dispatched  : 
whereas  on  the  other  hand  it  was  as  notorious 
and  evident  to  his  mnjesty,  ami  to  all  who  had 
any  knowledge  of  the  coort  of  Spain,  and  of  the 
scarcity  of  money  there  and  in  Flanders ;  that 
huw  large  otfers  soever  the  Spaniard  might 
make,  they  could  not   be  able  in  any  time  to 
pay  any  considerable  sum  of  money;  and  that 
there  would  be  so  much  time  spent  in  consult 
between  Madrid  and  Brussels  before  it  could 
be  di&patched,  that  the  keeping  it  so  long  in  his 
mniesty's  hands  would  in  the  expense  disap- 
point htm  of  a  good  part  of  the  end  in  parting 
with  it.     Besides  that  it  seemed  at  that  time 
probable,  that  the  Spaniard  would  sliortly  de- 
clare himself  an  enemy;    for   besides  that  he 
demanded  Dunkirk  as  of  riglit.  so  he  likewise 
required  the  restitution  of  Tangier  and  Janiaica 
apon  the  same  reason,  and  declared  **  that 
without  it. there  could  be  no  lasting  peace  be- 
tween England  and  Spain,"    and  refused  so 
much  as  to  enter  upon  a  Treaty .  of  Alliance 
with  the  king,  before  he  should  promise  to  make 
such  a  restitution. 

'*  There  wanted  not  in  this  conference  and 
debate  the  consideration  of  the  States  of  the 
United  provinces,  ■•  persons  like  enough  to 
desire  the  possession  of  Dunkirk,  from  whence 
they  had  rormerly  received  so  much  damage, 
ana  were  lika  enough  to  receive  more  whenever 
they  should  be  engaged  in  any  war :  and  if  in 
triith  they  should  have  any  such  desire^  more 
money  might  be  reasonably  required  and  pro- 
bably be  obtained  from  tnem,  than  could  be 
expected  from  either  of  the  kings.  .  But  upon 
the  discuiaioD  of  that  point,  it  did  appear  to 


not  be  destroyed  by  such  an  oversigjit  in  the 
clerk ;  and  it  seems  he  was  by  them  advised, 
as  the  usual  way  in  cases  of  that  nature,  to 
petition  the  king,  that  in  his  majesty's  pre- 

every  man's  reason  very  manifest,  that  though 
they  had  rather  that  Dunkirk  should  be  put 
into  the  hands  of  the  Spaniard  than  delivered 
to  France,  or  than  it  should  be  detained  by  tbe 
English ;  yet  they  durst  not  receive  it  into  their 
own  possession,  which  neither  of  the  two  crowns 
would  have  approved  of,  and  so  it  would  have 
exposed  them  to  the  displeasure  if  not  to  the 
hostility  of  both  the  kings. 

'*  Upon  this  fiill  deliberation,  his  majesty  in- 
clined rather  to  give  it  up  to  France  than  to 
Spain;  but  deferred  any  positive  resolutioo 
till  he  had  imparted  the  whole  matter  to  the 
council-board,  where  the  debate  was  again  re- 
sumed, principally,  I  whether  it  were  more 
*  counsellable  to  keep  it  at  so  vast  a  charge,  or 
'  to  part  with  it' for  a  good  sum  of  oooney.*^ 
And  in  that  debate  the  mention  of  what  had 
been  heretofore  done  in  the  House  of  Commons' 
upon  that  subject  was  not  omiitcd,  nor  ihe 
bill  that  tliey  had  sent  up  to  the  House  of  Peers 
for  annexing  it  inseparably  to  the  crown;  but 
that  was  not  thought  of  moment ;  for  as  it  had 
been  suddenly  entertained  in  tbe  House  of  Com- 
mons, upon  the  Spanish  Ambassador's  first 
proposition  for  the  restitution,  so  it  was  looked 
upon  in  the  House  of  Peers  as  unfit  in  itself,  and 
so  laid  aside  after  once  being  read  (which  had 
been  in  the  first  convention  soon  after  the 
king's  return),  and  so  expired  as  soon  as  it  was 
born.  After  a  long  debate  of  the  whole  matter 
at  tbe  council-board,  where  all  was  averred 
concerning  the  uselessness  and  weakness  of  tha 
place,  by  thoje  who  had  said  it  at  the  com- 
mittee ;  there  was  but  one  Lord  of  ^e  council, 
who  offered  his  advice  to  the  king  against  part*' 
ing  with  it :  and  the  ground  of  that  Lord's  dis- 
sentinfTy  who  was  the  earl  of  St,  Albans,  was 
e.nough  understood  to  having  nothing  of  public 
in  it,  but  to  draw  the  negptiation  fur  it  into  his 
own  hands.  In  conclusion,  bis  majesty  resolved 
to  put  it  into  the  hands  of  France,  if  that  king; 
would  comply  with,  his  majesty's  exnectation 
in  the  payment  of  so  much  money  as  he  would 
require  for  it :  and  a  way  was  found  out,  that 
that  king  might  privately  he  advertised  of  that 
his  majesty's  resolution,  if  he  should  have  any 
desire  to  deal. for  it. 

^  The  advertisement  was  very  welcome  to 
the  French  kiog,  who  was  then  resolved  to  visit 
Flanders  as  soon  as  he  should  know  of  the 
death  of  the  king  of  Spain,  which  was  expected 
every  day.  Nor  had  he  deferred  it  till  theta, 
upon  the  late  affront  his  Ambassador  had  re- 
ceived at  London  from  the  Spanish  Ambas- 
sador (who  by  a  contrived  and  laboured  strsr 
tagem  had  got  the  precedence  for.  his  coach  be- 
fore the  other ;  wbidi  the  king  of  France  re^ 
ceived  with  that  indignation,  that  he  sent  pre- 
sently to  demand  justice  at  IJAadrid,  conunand- 
ed  his  Ambassador  to  retire  from  thence,  and 
would  not  suAer  tha  Spanish  Ambassador  to 
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Mnce,  dM  pwsentetion  iiiig^t  be  mended,  and 
Wovceater  inserted  instead  of  Warwick,  and 
dmt  UierenpoQ  the  great  seal  might  be  again 
affixed  to  it;  all  whicb  was  done  accordingij, 
as  in  sacb  cases,  is  osaal.  An^i  this  is  all  I 
know  of  tbat  affiuf . 

The  Thirteenth  Article  iS}  '*  That  I  have,  in 
*'  an  arbitrary  way,  examined  and  dcawn  into 
''  question  divers  of  his  ou^esty's  subjects  con- 
**  cemiog  their  lands,  tenements,  goods  and 
**  chatteU,  and  properties ;  determined  thereof 
<'  at  the  ooancii  table,  and  stopped  proceed- 
"  ings  at  law,  and  threatened  some  that  plead- 
«<  ed  the  sUtute  of  17  Car.  1." 

I  must  here  again  lament  my  own  ^isfor- 

Cune,  that  I  am  exposed  <<>  public  reproach 
-    -  -     -  ■  ■ 

remain  in  Paris  till  he  should  hate  satisfaction, 
and  was  resolted  to  have  began  a  war  upon  it), 
if  the  kine  of  Spain  had  not  acknowledged  the 
fault  of  his  Ambassador,  and  under  his  hand 
^todared  the  precedence  to  belong  to  France ; 
which  declaration  was  sent  to  the  courts  of  all 
princes :  and  so  for  the  present  that  spark  of 
fire  was  extinguished  or  rather  raked  np. 

**  The  king  sent  M.  D*  Estrades  privately  to 
London  to  treat  about  Dunkirk,  without  any 
character,  but  pretending  to  make  it  his  way  to 
HoOand,  whither  he  was  designed  ambassador. 
After  be  waited  upon  the  king,  his  majesty  ap- 
pointed four  or  five  of  the  Lords  of  his  council, 
whereof  tlie  chancellor  and  treasilrer  and  ee- 
nenil  were  three,  to  treat  widi  M.  IX  Estrades 
for  the  sale  of  Dunkirk ;  when  the  first  con- 
ference was  spent  in  endeavouring  to  persuade 
him  to  make  the  first  ofier  for  the  price,  which 
lie  could  not  -  be  drawn  to :  so  that  the  king's 
commissioners  were  obKnd  to  make  their  de- 
mand. And  the3r  asked  the  snm  of  700,000/. 
sterling,  to  be  paid  upon  the  delivery  of  Dun- 
kirk and  Mardike  mto  the  possession  of  the 
king  of  France ;  which  sum  appeared  to  him  to 
be  so  stupendous,  that  he  seemed  to  think  the 
Treatyjat  an  end,  and  resolved  to  make  no  offer 

'  at  all  on  the  part  of  his  master.  And  so  the 
omfercnce  brake  up. 

**  At  the  next  meeting  be  offered  three  mil- 
lions of  livre^,  which  according  ro  the  common 
accoiflit  amounted  to  500,000  pistoles,  which 
the  king^s  commissioners  as  much  undervalued ; 
io  that  any  ferther  conference  was  discontinued 
till  he  had  sent  an' express  or  two  into  France, 
and  tin  their  reCom  :  for  as  the  expectation  of 
a  great  sum  of  ready  money  was  the  king*s  mo- 
tive to  part  with  it,  besides  the  saving  the 
monthly  charge ;   so  thev  concluded  that  his 

'  •  ■ecesaities  would  oUige  mm  to  part  with  it  at 
a  moderate  price.  And  after  the  return  of  the 
•tpresses,  the  kinj^s  coorarissioners  insisting 
fcm  upon  what  D*  Estrades  thought  too  mnch, 
and  he  o6Rering  what  they  thought  too  little,  the 
Trea^  seemed  to  be  at  an  end,  and  he  prepared 
Ibr  his  retam.  In  condniou,  his  oiyesty  be- 
iK  folly  as  desiroos  to  part  wrkh  it  as  the  kine 
of  France  could  be  to  have  it,  it  was  agreed 
od  coadtidedy '  tbag  upon  die  payment  of 


onder  a  general  odious  obaige»  widioot  asseit- 
ing  any  one  particular,  to  which  I  might  maktf 
my  defence :  I  have  therefore  no  more  to  say, 
hat  that  I  am  very  innocent  as  to  any  crime 
laid  to  my  charge  in  this  article ;  and  1  hsTe 
been  so  mr  from  examining  and  drawing  into 
question  an^  of  his  majesty's  sntjects  con<« 
coming  their  lands,  tenements,  goods  and 
chattels,  and  properties,  and  determining  the 
same  at  the  council  table,  and  stopping  pro^ 
ceediags  at  law,  that  I  do  not  know  or  believ^ 
that  any  one  case  of  that  nature  hath  beed 
ever  determined  there,  at  least  when  I  havcf 
been  present ;  I  having  always  discountenanced 
all  such  addresses,  and  procured  all  petitions 
of  that  kind  to  be  rejected  as  often  as  they 
hare  been  tendered ;  and  I  take  myself  oh* 


•^^ 


*  500,000  putoles  in  specie  at  Calats  to  sucb 
'  persons  as  the  king  should  appoint  to  receire 

*  it,  his  majesty's  garrison  of  Dunkirk  and  Mar«» 
'  dike  should  be  withdrawn,  and  those  placet 

*  put  into  the  hands  of  the  king  of  France  i* 
all  which  was  executed  accordingly.  And  witb» 
out  donbt  it  was  a  greater  sum  of  money  thaa  ' 
was  ever  paid  at  one  payment  by  any  prince 
in  Christendom,  upon  what  occasion  soever) 
and  every  body  seemed  ^ery  glad  to  see  so  vast 
a  sura  of  money  delivered  into  the  Toner  of 
London,  as  it  was  all  together ;  the  king  at  the 
same  time  declaring,  '  that  no  part  of  it  should 

<  he  applied  to  any  ordinary  occasion,  but  be 

*  preserved  for  some  pressing  accident,  as  an 

*  msurrection  or  the  like,'  which  was  reasonably  . 
enough  apprehended. 

^  Nor  was  there  the  least  murmur  at  this 
bargain  in  all  the  sessions  of  the  parliament 
which  sat  after  until  it  fell  out  to  some  tnent 
purposes  to  reproach  the  chancellor :  And  then 
they  charged  him  '*  with  adrising  the  sale  of 
Dunkirk,  and  that  the  very  artiHery,  ammuni'* 
tion  and  stores  amounted  to  a  greater  value 
than  the  king  received  for  the  whole;"  when 
upon  an  estimate  that  h^d  been  taken  of  all 
those,  they  were  not  esteemed  to  be  more  worth 
than  SO.OOO/.  steriing;  and  the  consideration  of 
those,  when  the  king's  commissioners  insisted 
upon  their  being  all  shipped  for  England,  and 
the  necessity  of  keeping  them  upon  the  place 
where  they  were,  had  prevailed  with  M.  D^ 
Estmdes  to  consent  to  that  sum  of  500,000  pis- 
toles. But  whether  the  bargain  was  ill  or  well 
made,  there  could  be  no  feult  imputed  to  tbe 
chanceltor,  who  had  no  more  to  do  in  the  tr^S' 
action  than  is  before  set  down,  the  whole  matted 
having  been  so  long  deliberated  and  so  fully 
debated.  Nor  did  he  ever  before,  or  in,  or 
after  the  transaction  receive  the  value  of  half 
a  crown  for  reward  or  present,  or  any  other 
consideration  relaring  to  that  affair:  And  the 
treatment  he  received  after  his  coming  inter 
France  was  evidence  enoogh  that  that  king 
sever  thought  himself  beholden  to  him/* 

Yet  so  lately  as  Ml^y  19,  1662,  he  had  told 
the  pariiament :  **  Whosoever  unskilfully  mur* 
mm  at  theexpenc?  of  Dunkirk,  and  the  o! her 
new  acqeisitionSy  whichooght  to  be  locked  npdd 
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Ugfd  to  tKff  for  ibe  vindicatioii  of  bis  nm- 
jettjr'a  hoDOttr  and  jastice,  that  there  have  not 
beeu  80  manv  years  pawed  since  the  erection 
of  the  council  table,  With  so  httle  disturbance 
or  disquiet  to  the  subjects  Crmceming  their 
lands,  tenements,  goods  and  chattels,  and  pro- 
perties, as  hath  been  since  his  majesty's  happy 
■ 1. 1?  ■  I  I  III 

as  jewels  of  an  iinmeose  magnitude  in  the  royal 
diadem,  do  not  enough  remember  what  We 
have  lost  by  Dunkirki  and  should  always  do  if 
it  were  in  an  enemy's  hands ;  nor  duly  con- 
sider the  vast  advantages  tliose  other  domi- 
nions are  like  by  God's  blessing  in  a  short 
time  to  bring  to  the  trade,  navigation,  wealth, 
(md  honour  of  the  king  and  kingdom.  His  ma- 
jesty liath  enough  expressed  his  desire  to  live  in 
a  perGtcl  peace  and  amity  with  all  his  neigh- 
bours; nor  is  it  an  ill  ingredient  towards  the 
fimmess  and  stability  of  that  peace  and  amity, 
«rbich  his  royal  ancestors  have  held  and  main- 
tained with  them,  that  he  hath  some  advantages 
in  case  of  a  war,  which  tliey  were  without." 
In  his  own  account  of  this  speech  (Contin.  of 
Life  165)  he  does  not  ^exhibit  Dunkirk  as  an 
object  of  such  paramount  value  as  to  be  alone 
worthy  of  being  named,  but  still  he  gives  it 
precedence  of  the  others.  Tlie  fallowing  is 
ihe  passages :  He  told  them,  **  that  the  new 
aoquisidone  of  Dunkirk,  Mardike,  Tangier, 
Jamaica,  and  B'mibayne,  ought  to  be  lookecl 
upon  as  jewels  of  an  immense  magnitude  in 
Ibe  ruyaf  diadem ;  and  though  thev  were  of 
present  expense,  they  were  like  in  a  short  time, 
with  God's  blessing,  (o  bring  vast  advantages  to 
the  trade,  navigafioo,  wealth  and  honour  of 
the  king  and  kingdom.  His  majesty  had 
enough  expressed  his  desire  to  live  in  a  perfect 
peace  and  amity  with  all  his  neighbours ;  nor 
was  it  an  ill  ingivdient  towards  the  firmness  and 
Aability  of  tlMt  peace  and  amity  which  his 
eoyal  ancestors  had  held  with  them,  that  he 
hath  some  advantaees  in  case  of  a  war,  which 
they  were  without.'' 


In  the  7th  volume  of  Thurloe*s  State  Papers 
are  several  documents  relatitig  to  Dunkirk. 
Among  others  tltere  is  at  p.  714,  a  circumstan- 
tial account  u{  the  public  revenues,  and  of  other 
particulars  of  the  place.  It  is  in  the  form  of  a 
Iteport,  which  it  seems  probable  was  wade  to 
the  Council  of  State,  shortly  after  the  deposi- 
tion of  Uichard  Cromwell,  somewhat  more 
than  13  mouths  after  it  had  been  delivered  up 
to  bin  fother,  iu  June  1668. 

The  gross  amount  of  the  Public  Revenue 
is  stated  thus:  • 

Guilders.        ^. 
The  State's  Revenae  -    -  168,991     12,999 
Governor's  Do.-    -    -    -     34,469       2,419 
ToMU  Do. 80,894      6,323 


*Town    Major's  Do.) 
besides  perquisites,  j 


1,006 
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gurnet  writes  thus  about  Dunkirk :  **  But 
what  be  [couniSchomberg]  pressed  most  on  the 
king,  as  the  business  then  in  agitation,  was 
concerning  the  salo  of  Dunkirk.    The  Spa- 

TOt.  Yli 


return,  nor  bath  the  ordinary  coune  of  pro- 
ceeding at  taw  been  less  obstructed. 

The  Fourteenth  Article  is,    «*  That.  I  did 

"  cause  Quo   Warranto's    to   be  issued    uuc 

'<  against  most  of  the  corporations  of  England 

'<  by  act  of  parliament,  to  the  intent  I  mi^t 

"  receive  great  sums  of  monev  from  them  for 

"  renewing  their  charters ;    which  when  they 

"  complied  withal,  I  caused  the  said  Quo  War- 

<<  ranto's  to  be  discharged,    and  prosecution 

"  thereon  to  cease." 
* 

I  never  caused  any  Quo  Warranto  to  issn* 
out  against  any  one  corporation  in  England, 
b(ul  by  bis  majesty's  express  command,  or  by 
order  of  the  board ;  which  was  always  iipoa 
some  miscarriage  or  misbehaviour  in  the  cor- 
poration: and  I  do  not  remember  that  I  ever 
^"^"'"""■^"^■^"^"— "■*— — ^^'— ""— ^"^— — ——"— ^^— ^— •— "'^■^•"^— ^»— ^«"^p«.«^^ 

niards  pretended  it  ought  Ho  be  restored  to 
them,  since  it  was  taken  from  them  by  Crom- 
well, when  they  had  the  king  and  his  brothert 
in  their  armies:  But  that  was  not  much  re- 
garded. The  French  pretended,  that,  by  their 
agreement  with  Cromwell,  he  was  only  to  hold 
il,  till  they  had  repay cd  the  charge  of  the  war : 
Therefore  they,  offering  to  lay  that  down,  ouKbt 
to  have  the  place  delivered  to  them.  The 
king  was  in  no  sort  bound  by  this.  So  the  mat- 
ter under  debate  was,  whether  it  ought'  to  be 
kept  or  sold  ?  The  military  men,  who  were 
believed  to  be  corrupted  by  France,  said,  tbe 
place  was  liot  tenable;  that  in  time  of  peace 
it  would  put  the  king  to  a  great  charge,  and  in 
time  of  war  it  would  not  t^uit  the  cost  of  keep^ 
ing  it.  The  earl  of  Clarendon  said,  he  under- 
stood not  those  matters;  but  appealed  to 
Monk's  judgment,  wlio  did  positively  advise 
(he  letting  it  go  for  the  sum  that  France  offered. 
To  ma^e  the^  business  go  the  easier,  the  king 
promised,  that  he  would  lay  up  all  the  money 
in  tbe  'Tower;  and  that  it  should  not  be 
touched,  but  upon  extraordinary  occasions. 
Schomberg  advisied,  in  opposition  to  all  tbisy 
that  the  king  should  keep  it ;^  for,  considering 
the  naval  power  of  England,  it  could  not  be 
taken.  He  knew,  that,  though  France  spoke 
big,  as  if  they  would  break  with  England  unless 
that  was  delivered  up,  yet  they  were  for  from 
the  thoughts  of  it.  He  had  considered  tlie 
place  well;  and  he- was  sure  it  could  never  be 
taken,  as  long  as  England  was  master  of  tbe 
sea.  The  holding  it  would^keep  both  France 
and  Spain  in  a  dependence  upon  tbe  king. 
Out  he  was  singular  in  that  opinion*  So  it  wat 
sold :  And  all  the  money,  that  was  paid  for  it, 
was  immediately  squandered  away  among  the 
mistresses  creatures. 

'*  By  this  the  king  lost  his  reputation  Cbvottl. 
The  court  was  believed  venal.  And  becaoae 
tbe  earl  of  Clarendon  was  in  greatest  credit, 
the  blame  was  cast  cbiefljr  on  him ;  though  hit 
son  assured  me,  be  kept  himself  but  of  that  aflkir 
entirely.  The  cost  bestowed  oo  tli^t  i^aoe 
since  that  time,  and  the  great  prejudice  we 
have  suffered  by  it,  has  made  that  isile  to  bs 
often  reflected  on  veiy  severe )/•* 
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noved  the  king  a|{ainst  any  pttrticvlor  corpo- 
ration,  but  that  of  Woodstock ;  and  which  my 
^uty  ro  his  majestv  obliged  loe  to  do,  beinf^  in- 
trusted by  his  niajescy  with  the  command  of 
his  house  and  parks  there,  and  being  his  ma- 
jesty's steward  of  his  lionour  and  manor  of 
Woodstock,  upon  which  the  borough  had  al- 
ways depended.  Ilis  majesty  having  con- 
ferred that  chai^  upon  me,  I  was  no  sooner 
fossened  of  it  by  the  death  of  the  late  citrl  of 
indsey,  who  enjoyed  that  place  before,  than 
I  received  a  petition  from  several  inhabitants 
aad  burgesses  of  the  borough  of  Woodstock, 
who  conplained  that  the  mayor  and  justices 
bad  lately  procured  their  charter  to  be  re- 
newed, without  the  privity  or  consent  of  the 
borough ;  and  that  under  pretence  of  renewing 
ir,  they  had  procured  many  new  clauses  to  be 
inserted,  and  thereby  reduced  much  of  the  go- 
vernment, which^  before  depended  upon  the 
whole  corporation,  into  their  own  hands;  and 
iMd  thereby  likewise    procured   a  piece    of 

Eound,  the  benefit  wbereftf  did  formerly  bo- 
ng to  all  the  burgesses,  and  was  usually 
applied  to  the  relief  of  such  of  them  who  were 
decayed  in  their  estates,  to  be  now  granted  to 
the  mayor,  and  a  select  number  of  tM  justices, 
•nd  the  profits  thereof  to  be  at  their  disposal, 
to  the  great  prejudice  of  the  borough  and  the 
inhabitants  tliereof.  I  referred  this  petition 
to  Mr.  Justice  Morton,  who  lived  within  four 
or  five  miles  of  Woodstock,  and  desired  him  to 
ekaroine  the  truth  of  these  allegations,  and  to 
cettify  me  whether  the  complaints  were  just 
and  reasonable ;  whereupon  he  took  the  pains 
to  go  over  to  the  town,  and  confer  with  the 
mayor  and  justices,  and  heard  the  allegations 
of  tlie  petitioners ;  and  upon  the  whole  matter 
certified  me,  that  he  found  several  important 
alterations  in  the  new  charter  fK>m  what  had 
been  in  the  old,  and  some  new  concessions ; 
and  at  the  same  time,  sir  William  Fleetwood, 
who  is  ranger  of  the  parks,  certified  me,  that 
since  the  renewing  of  their  charter,  the  mayor 
and  justices  were  not  so  good  neighbours  to  his 
mmestyli  game,  as  they  had  fonaerly  been, 
•nd  had  withdrawn  many  of  those  services 
which  they  had  nied  to  perform;  and  that 
when  any  trespasses  were  committed  by  those 
of  the  borough  upon  his  majesty's  woods  or 
game,  which  happened  very  frequently,  and 
complaint  was  thereof  made  to  the  mayor  and 
justices,  who  had  the  sole  Jurisdiction  within 
ihe  bordu|h,  there  was  so  slif^ht  and  perfuoc- 
feory  eiammation  thereof,  that  the  prosecutors 
were  wearied  out,  and  no  justice  could  be  ob- 
tained. It  was  my  duty  to  inform  his  majesty 
of  these  proct- edings,  who  was  much  offended 
thereat,  and  thereupon  gave  directions  to  his 
•ttomey  general  to  bring  a  Quo  Warranto, 
and  to  vepeal  that  charter  wliich  had  been  so 
tinduly  procured,  and  in  which  his  majesty  had 
been  so  grossly  deceived  and  abused ;  and  1 
brieve  there  was  the  less  vigour  used. in  the 
proseeution  of  that  Quo  Warranto,  because 
Ihft  mayor  and  justices,  for  some  time,  pre- 
ttoded  that  tfac^  would  surrtiidcr   the  taid 
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charter,  and  receive  a  new  one  in.sudi  manner 
as  his  majesty  thought  fit,  though  they  after- 
wards ciMinged  their  mind.  And  this  is  the 
only  charter  which  I  gave  direction  for  the 
prosecution  of,  to  the  best  of  my  memory : 
nor  did  I  ever  give  direction,  upon  tlie  rtceipC 
uf  any  money,  to  cljscharge .  any  Quo  War- 
ranto's,  or  cause  the  prosecution  thereupon  to 
cease ;  nor  did  I  ever  receive  the  least  sum  of 
money  for  the  granting  or  renewing  any  char- 
ter, other  than  the  usual  fees  received  for  the 
same  by  the  clerk  of  the  hansper,  and  ac- 
compted  to  the  great  seal ;  which  fee,  as  I 
remember,  amounts  to  Ids.  4d.  or  thereabouts. 

The  Fifteenth  Article  is,  <<  That  I  procured 
"  the  Bills  of  Seftlement  for  Ireland,  and  r&> 
**  ceived  great  sums  of  money  for  the  same,  in 
'*  a  most  corrupt  and  unlawful  manner.'^ 

I  do  confess,  if  I  have  received  the  least 
sum  of  money  for  or  upon  the  passing  any  bills 
for  the  settlement  of  Ireland,  I  have  done  the 
same  in  a  most  corrupt  and  unlawful  manner; 
nor  indeed  have  1  heen  more  solicitous  in 
procuring  any  of  the  said  bills  to  pass,  or  been 
more  concerned  in  or  for  the  passing  them 
(except  for  his  majesty's  service,  and  the  publie 
peace),  than  any  other  counsellor  present  at 
those  debates  hath  been  ;  but  because  this 
aspersion  upon  my  honour  and  my  honesty 
hath  been  by  so  much  industry  contrived  fay 
some  men,  who  very  well  know  my  innocence 
in  that  particular,  and  may  yet  have  gained 
credit  with  many  upon  the  confidence  of  bold 
reporurs ;  I  do  not  know  a  better  way  fbr  mj 
own  entire  vindication,  than  to  set  down  an 
entire  relation  of  all  that  liath  passed  by  my 
hand,  or  with  my  privity,  with  reference  to 
Ireland,  sioce  the  tune  of  his  majesty's  happy 
return  into  England.  When  his  majesty  found 
at  his  coming  to  Whitehall  several  persons  of 
honour  and  quality  deputed  from  Ireland,  to 
tender  the  bumble  duty,  obedience,  and  sub« 
mission  of  that  kingdom  to  his  majesty's 
government  and  subjection;  the  present  go- 
vernment of  Ireland,  at  that  time,  being  exe- 
cuted in  a  military  way  by  those  who  had  the 
command  of  that  part  of  the  army,  which, 
upon  the  revolution  in  England,  had  declared 
their  purpose  and  resolution  to  return  to  his 
majesty's  obedience ;  and  there  could  not  be 
too  much  expedition  used  in  settling  it  under 
those  laws,  and  that  form  of  government  it  had 
been  formerly  accustomed  to.  Every  body  re- 
members the  multiplicity  of  business  the  king 
was  incumbent  to  at  that  time,  being  to  reduce 
his  three  kingdoms  tothat  old  order  and  form  of 
govemmeot  which  they  might  in  jusUce  require 
and  which  for  so  many  years  had,  by  the  confu«« 
sion  of  the  late  civil  war,  been  discontinuiN]. 
and  therefore  it  will  not  be  much,  wondered 
at,  that  the  settlement  of  Ireland  did  not 
proceed  with  that  expedition  as  the  distracted 
raterests  of  that  kingdom  did  require. 

Within  fiew  days  after  the  king's  arrival  at 
Whitehall,  the  commissioners  or  deputies  from 
Ireland  (fori  know  not  under  what  other  naine^ 
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or  title  to  mention  them)  taking  notice  of  the 
trust  the  king  then  reposed  in  me,  (a  greater 
trust,  God  and  the  king  well  know^  than  I 
was  in  any  degree  ambitious  of)  addressed 
themselves  to  me,  desiring  that  £  would  receive 
from  them  an  information  of  the  present  state 
and   condition  of  that   kingdom;    which  his 
miyesty  had  likewise  commanded  them  to  im- 
part V>  me';  and  that  I  would,  assist  them  in 
proboring  his  majesty's  favour,  that  as  little 
time  might  be  lost  as  was  possible^  in  endea- 
vouring to  settle  and  compose  the  di&tracted 
ootfdition  of  that  kingdom*:    and   upon  con* 
ference  with  them,  I  quickly  found  that  it  was 
in  a  distracted  condition  indeed ;  io  hopelesly 
distracted,  that  I  coald  not  comprehend  any 
practicable  way  lo  compose  it.    There  had 
men  an  act  of  parliament  made  io  the  begin- 
ning of  the  rebellion   for  the  enoonragement  of 
^venturers ;  that  was,  to  encourage  all  per- 
sons to  brine  in  money  for  the  carrymg  on  the 
war,  upon'  the  assurance  of  having  a  recom- 
pence  for  their  money  out  of  the  ierfeited 
lands  of  those  wlio  were  or  should  be  in  rebel- 
lion, according  to  an  estimate  of  the  values  by 
the  said  act  of  parliament ;  in  which,  for  their 
belter  security^  there  was  likewise  a  clause, 
that  his  majesty  should  not   grant  a  pardon  to 
any  of  those  rebels;  and  upon  this  invitation 
many  bonoorable   persons,  and    othen   bad 
brougbt  in  great  somsof  money  for  thecarry- 
ing'on  that  war,  upon  the  security   aforesaid. 
But  the  rebellion  snortly  breaking' out  in  Eng- 
land, ibe  persons  in    power  in  both  Houses 
qakklj  violated  that  whole  act,  by  taking  the 
monies  raised,  and  lent  for  the  service  of  Ire- 
land, without'  and  cont/^  to  the  consent  of 
who  lent  it,  and  applyine  it  for  the  support  of 
the  rebellion  in  Englana;  and  employed  those 
regiments  of  horse  and  foot,  who  were  levied 
Ibr  Ireland,  to  serve  against  the  king,  under 
the  conmiand  of  my  lord  of  Essex,  and  who 
did  senre  under  his  command,  at  the  batde  of 
£dge-hill ;   where  some  of  them,  out  of  the 
detestation  of  b^ing  so  betrayed  into  rebellion, 
quitted  my  lord  Essex  his  army,  and  went 
over  to  the  kioe.    The  service  of  Ireland  being 
thus  n^glectecC  Aod  to  such  a  degree  that  the 
rebels  there  increased  in  number  and  in  strength, 
many  persons  of  honour  in  that  nation,  who 
bad  contained  themselves  within  their  obedi- 
coce,  and  were  in  no  degree  privy  to  the  first 
inamrrection  and  breaking  out  into  rebellion, 
fonod  it  now  necessary  for  their  own  prsserva«^ 
tion,  to  secure  themselves  in  those  towns  and 
places  which  were  possessed  by  the  rebels,  end 
so  joined  "wifth  them  in  their  counsels ;   yet 
making  all  the  professions  of  doty  to  the  king, 
and  of  en  impatient  desire  lo  return  to  their 
aobjection ;  woich  many  of  them  made  good 
afterwords  npon  the  first4>ppeiiuoity.    By  this 
means  the  rebels  io  Ireland  -advanced  every 
day  in  power^  and  iiad  several  armies  in  tho 
several  provinces  of  the  kiagdomy  JBUch  supo- 
rior  in  power  to  the  £ngli9h  forces,  whilst  they 
weie  every  dav  diminished  by.  their  want  ofvic- 
Caals,  WDt  of  doaths  aDd  wani  of  pay,  which 


theiparliament  neglected  to  supply  them  with» 
and  the  king  could  not,  ILs  late  majesty, 
after  above  a  year's  time  that  the  rebel- 
lion in'  Eneland  had  been  prosecuted  agamst 
him,  notwithstanding  aU  overtures  of  accommo- 
datioo,  found  it  necessary  to  make  a  oessatioa 
in  Ireland ;  which  was  after  some  years  trans- 
acted into  a  peacoi  which  though  ii  was  qaickJy 
afterwards  most  wiekediy  and  perfidiously 
broken  by  the  Irish  to  their  own  destruction, 
yet  many  principal  persons  of  honour  and 
good  fortune  adhered  afterwards  constantly 
to  the  kingy  without  ever  swerving  t'roin  their 
allegiance ;  and  such  men  believed  the  full 
benefit  of  that  peace,  in  beiiie  restored  to  their 
states  which  did  in  justice  bdoug  to  them,  and 
expected  the  same  accordingly. 

After  the  murder  of  his  late  majesty,  the 
king  that  now  is  receivin||  an  address  from  his 
Roman  Catholic  subjects  in  Ireland,  with  great 
acknowledgements  of  their  past  crimes  and 
errors,  and  of  ample  professions  of  their  duty 
and  obedience  for  the  time  to  come,  during  the 
time  of  his  being  in  France,  I  sent  the  lord  mar- 
quis of  Ormond  into  Ireland  as  his  lieutenant  of 
that  kingdom,  and  with  authority  to  make  such 
concessions  to  his  Roman  Catholic  subjects  as 
might  unite  them  to  his  obedience  :  and  that 
thereby  such  an  Union  might  likewise  be  made 
between  his  English  and  Irisli  subjects  (the 
Lord  Inchiquin  having  reduced  the  whole  pro- 
vince of  Munster,  and  the  army,  and  garrisons 
thereof  to  make  profession  of  fidelity  to  their 
king),  that  Dublin  might  qeickly  be  recovered, 
which  was  the  only  considerable  plaoe  .that 
then  continued  in  rebellion,  and  in  which 
there  were  very  many  of  known  afllectiuns  to 
the  king,  who  would  quickly  have  rendered 
that  .city  to  the  lord  lieutenant,  if  a  great  sup- 
ply from  the  parliament,  immediately  aftor 
the  murder  of  the»  late  king,  had  not  unhappily 
arrived  the  very  day  or  two  before  the  marquis 
of  Ormond  marched  with  his  aimy  to  recover 
Dublin ;  and  within  very  few  neeks  after, 
Cromwell  himself  landed  there  with  agrees 
army  of  horse  and  foot,  and  all  provisions 
necessary  for  the  support  and  maintenanoe.  of  it. 

It  is  not  necessary  in  this  place^  and .  ttpon 
this  occasion,  to  mentiiin  wlUit  befel  that«uo- 
happy  kingdom  after  Cromwell's  arrival  there; 
the  t|uick  and  speedy  reduction  of  rtowns  and 
garrisons,  the  dissolving  and  dismissing  of  the 
troops  and  army  under  thexRammand  of  the  lord 
lieutenant,  and  he  being  forced  to  withdmar 
hiinselfout  of  the  kingdom,  and  toMtura  into 
Frauo^;  which,  although  it  proceeded  firom 
the  miserable  and  foolisli  jealousies  of  ibe  Irish 
and  then  from  their  treachery  uid  perfidious* 
ness,  yet  those  crimes  did  nut  jcuver  -the  whoW 
nation^  yet  there  remained  still  vefy  many 
persons  of  honour  and  quality,  who  never  after 
were  faulty  to  his  majesty,  and  therefore  ex- 
pected the  benefit  of  the  last  peace,  likewise 
confirmed  by  his  majesty  that  npw  is,  as  of 
justice  belonging  to  iJhem ;  and  many  .of  this 
condition  (some  whereol  had  never  been  m  arms 
agaiost  the  crowB|  but  had  Osiibfidlj  serirsd 
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ia  hk  majesty's  Army  in  £iig}«iMl  darisg  th« 
whole  rebellion)  transported  themselves  to  his 
noajebty  beyond  the  seas,  and  many  others 
were  taken  and  put  to  death  in  Ireland. 

After  all  opposition  to  the  parliament  was 
totally  suppressed  in  Irebnd,  and  the  kingdom 
«ntirdy  at  their  devotion,  they  began  tl)«n  to 
chink  of  executing  the  act  of  parliaaoent  of  the 
seventeenth  year  of  the  Inie  king,  for  satjsfac- 
ttOQ  of  the  adventurers  :  But  as  they  badjfrom 
the  beginning  violated  that  act,  by  the  misssp- 
plying  the  men  and  the  money,  as  aforesaid ;  so 
they  now  preferred  the  gratifying  and  reward- 
ing, and  paying  the  arrears  due  to  tlie  officers 
and  soldiers,  by  assigning  them  libc*ral  pro- 
portions of  the  lanrb  which  chey  called  forfeit- 
ed, before  they  did  any  thing  for  satiifaction  of 
the  adventurers,  except  such  only  who  for  some 
other  merit  or  interest  had  a  title  to  their  fo-> 
vour;  and  amongst  the  forfeited  lands  they 
nckoned  all  that  which  belonged  to  thechorch, 
to  the  marquis  of  Ormond,  the  lord  Inchiquin, 
Mid  all  those  who  had  adhered  to  the  king,  and 
constantly  opposed  the  rebels  there,  as  parr, 
sod  distriboted  the  same  neoordiogly.  So  that 
at  this  time,  wheit  the  commissioners  for  that 
ktnvlom  attended  his  majesty,  the  officers  and 
soldiers  of  the  army,  and  some  ad%enturers,  were 
and  had  been  in  quiet  possession  for  many 
vears  of  all  the  church-lands,  of  all  the  marquis 
of  Ormond's  lands,  and  the  lands  of  all  other 
Ilia  majesty's  faithful  friends  and  servants ;  and 
yet  there  remained]a  general ceuipiaint amongst 
the  adventurers,  that  they  were  in  no  degree 
•a:is6ed  what  was  due  to  them  upon  their  ad- 
venturers by  the  act  of  parliament,  and  desired 
the  king  that  they  might  receive  what  was  their 
due. 

Cromwell  had  not  exerci^d  snob  a  severity 
m  to  eradicate  the  whole  Irish  nation  ;  but  had 
iranspiaiMed  them  with  so  great  rigour  out  of 
the  other  provinces  into  the  province  of  Co- 
naiight,  that  there  was  scarce  left  one  Irish  fa^ 
snily  out  of  Conaught,  «vhere  the  usurper  had 
Assigned  them  sererally  such  proportions  as  he 
Ihoiight  recompence  enough  for  tliesmfdl  pos* 
eessions  be  had  formerly  allowed  them  out  of 
iheir  own  estates,  in  those  planes  where  their 
fortunes  had  lain :  And  to  this  transplantation 
they  had  been  forced  to  give  their  consent,  hav- 
ing had  nothing  in  their  election  but  either  to 
accept  these  asstgnatious,  or  to  have  nothing 
to  li^e  upon  in  any  other  place.  But  now, 
vpon  his  majesty's  return,  as  well  those  men 
who  had  been  transplanted  thither  out  of  other 
provinces,  as  those  upon  whose  lands  the  other 
were  transplanted  as  forfeited  to  the  »tate,  were 
now^toiturs  to  the  king,  that  every  one  might  be 
restored  to  his  own  ;  and  tl»t  their  past  crimes 
ni^  be  expiated  by  the  extreme  sufferings 
they  had  sustained  for  many  years;  and  that 
ftliose  rxen  who  had  been  as  deep  in  rebellfon 
•s  themselves,  and  continaed  much  longer,  and 
prospered  better  in  it,  might  not  be  gratified 
and  rewarded  with  their  estates  and  fortunes. 
'  Many  persons  of  honour  and  reputation,  as  is 
tftid  before^  had  lerfaired  to  the  king  whilst  lie 
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was  beyond  seas,  and  followed  and  attended  hhn 
there ;'  many  rsgiroeots  bad  been  raised  and 
transported  with  the  consent  and  approbation 
of  Cromwell,  for  the  service  of  the  two  crowns 
of  France  and  Spain  ;  and  many  of  those  o9^ 
cers  bad  served  his  majesty  from  the  begianin|, 
and  had  never  been  in  rebeUiua,  and  upoa  his 
majesty's  command,  when  he  was  in  Flanders, 
brought  their  regiments  over  thither  to  serve  as 
he  shoald  direct :  and  as  the  king  had  kepi 
intelligence  always  with  many  of  his  well^ 
fected  subjects  in  England  and  in  Scotland,  so 
be  had  likewise  done  with  sooae  in  Ireland,  lo 
the  end  timt  they  might  be  ready  to  make  nse 
of  tlie  first  opportunity  that  should  be  ofiered 
by  any  divisions  in  the  amy,  or  other  conjnno* 
tures,  to  join  witli  those  who  were  most  forward 
to  advance  the  king's  restitution ;  which  many 
considerable  men  there  bad  promised  to  do 
and  in  such  seasons  could  have  rendered  them- 
selves  very  usefol ;  and  all  these  saea  had  Soma 
pretence  to  the  king*s  fovour,  and  an  expecta- 
tion to  be  restored,  at  least,  to  some  part  of 
their  estates. 

This  was  the  perplexed  estate  of  that  king- 
dom when  the  king  returned  into  £nf^nd,*and 
when  these  commissioners  attended  upon  his 
majesty,  and  conferred  with  roe  ^  when  I  pro- 
tested to  them  that  there  were  so  many  intrica- 
cies in  the  business,  and  tlie  whole  kingdom  in- 
volved in  fto  many  contradictory  titles  uid  in- 
terests, that  I  knew  not  what  connsd  to  givey 
or  what  to  propose  ;  but  that  I  would  in  public 
council  give  the  best  advice  and  askistaace  I 
could  for  the  settling  that  kin|dom,  when  they 
should  make  any  such  propositions  to  his  ma- 
jesty as  were  practicable.  That  which  was  first 
to  be  done,  and  a  hich  could  only  make  all 
other  expcd rents  to  be  practicable,  was  the  set- 
tling the  government  ia  such  a  form,  and  by 
such  rules,  as  the  kingdom  had  been  accustom- 
ed to  before  the  troubles;  and  that  the  eourse 
and  courts  of  Justice  might  be  opened.  Ttica 
the  commissioners  themselves  proposed,  as  the 
first  work  incumbent  upon  his  majesty,  in  piety 
honour  and  justice,  that  all  sach  to  whom  the 
lands  of  the  church,  the  lands  of  the  marquis  of 
Ormond,  and  of  alHiis  majesty's  friends  who  had 
been  foithfol  to  him,  should  be  forthwith-  re- 
moved, that  the  right  owners  might  immediately 
be  put  in  possession  of  what  in  ri^bi  belonged 
to  them  ;  which  was  the  more  easily  to  be  done 
liecaose  much  of  those  lands  remained  imdispo* 
sed  of,  and  reserved  for  Cromwell  himself,  and 
much  of  the  rest  had  been  assigned  to  those  effi- 
eera  who  had  been  the  king's  mortbercrs ;  and 
so  those  lauds  were  free  from  all  other  title  or 
pratenoe,  but  what  the  king  himself  could  male 
to  them.  But  then  there  was  some  caution 
and  order  to  be  observed ;  first  to  assign  othsr 
recompence  to  such  who  were  possessed  (how 
erroneously  soever)  of  any  lanos,  either  as  ad- 
venturers upon  the  statute,  or  ae  soMiers,  for 
the  just  arrears  of  their  pay ;  and  bis  majesty 
had  declared  before  hit  coming  Into  England 
there  should  be  satisfoction  given  to  all  inch 
pnwma;  and  the tradi is^  .tika «4iote kingiioA 
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of  Ireland  wms  at  that  time  jo  macfi  posseaaeii 
by  tiie  adveatttrars  and  toidiera,  that  it  was 
tkaugbt  very  neceuary  io  point  of  prudence,  to 
remove  none  out  of  potiSSB^ion  of  what  hnd  been 
formerlv  atsigned  to  theoi,  and  according  to  the 
rulrs  of  that  time,  until  some  other  lands  were 
asMgned  to  theni,  which  was  not  difficult  to  be 
done.  Then  the  commisskmerf,  discerning  haw 
much  his  majesty  was  concerned  for  many  of 
tho»e  who  bad  strved  him  beyond  the  sens,  and 
for  «>tt»ers  who  cUimed  the  beneiit  of  the  fir^t 
and  second  treaty,  undertook  that  his  miijesty 
shouhl  not  be  preMed  in  any  of  thobe  particu- 
lorsy  but  that  all  such  persons  should  be  pre* 
aervedy  and  tbeir  estates  secured  ;  and  there* 
upon  a  preamble  was  prepared,  containing  those 
provisions  which  were  approved  by  the  com- 
inissionersy  who  underiook  to  have  such  a  bill 
transmitted  as  might  be  tlie  foundation  for  a 
good  settlement,  and  in  which  his  majesty 
miffht  make  such  alterations  as  be  did  think  fit. 
There  were  more  difficulties    appeared    in 
settling  the  govemmem  than  were  at^iir&t  ap- 
preheuded;  and  nothing  was  so  necessary  as 
scoding  over  the    king's   commission,  which 
might  determine  all  other  authorities  of  com* 
tnittees  and  officers,  in  which  men  had  been 
iavested  by  a  common  consent,  or  rather  by 
the  prevalence  of  a  party,  which  already  grew 
iato  factions  and  cmncstations.    The  general, 
who  had  contributed    so    much  to  the  king's 
Restoration,  and  appeared    wery  zealous   for 
the  advancement  of  his  8ervi<«,  had  l»een  by 
the  parliament  and  council  of  state,  as  they 
-called  them,  declared  and  created  general  of  all 
the  forces  in  the  three  kingdoms  ;  and  so  his 
orders  had  been  obeyed,  as    well  in  Scotland 
and  Ireland,  as  in  England,  before  his  majesty's 
return ;  and  the  kmg  did  not  think  fit  in  any 
degree  to  lessen  his  trust  and  ^mthority,  nor 
had  the  general  any  inclination    to    part  with 
his  power  in  Ireland,  where  he  had  procured  a 
great  estate,  and  could  best  secure  it  under  his 
own  authority ;  and  yet  he  resolved  not  to  go 
thither,  and  indeed  his  presence  then;  about 
the  king,  was  thought  very  necessary.    Here- 
upon the  king  declared,  that  he  wnold  make  the 
K»rd  Roberts  deputy  of  Ireland  ;    who   was 
willing  to  receive  that  charge,  knowing,  at  the 
aame  time,  that  the  duke  of  Albemarle  was  to 
continue   lieutenant  of  that   kingdom.    But 
there  quickly  arose  such  differences  between 
the  general  and  the   lord    Roberts,  about  the 
drawing  their  commissions,  the  latter  being  so 
scrupulous  end  nice    in  having  the  least  de- 
pendence  upon    the   general,     though    Lord 
Lieutenant ;  and*  his  pride  and  moronity  was 
such  towards    the   commissioners  of  Ireland, 
that  they  vr ithdrew  themselves  from  giving  him 
further  attendance  and'  information  ;  so  that 
his  majesty  quickly  discerned,  that  though   he 
was  a  man  of  great  parts  and  knowledge,  yet 
•  his  natore  and  temper  was  not  fit  for  that  em- 
ploy neat,  and  therefore  remlved  for  the  pre- 
teat  to  put  the  government  into   the  hanch  of 
tliree  brds  justices,  the  Lord  Chancellor  of  that 
kingdom^  the  ctri  pf  Mu&trdth;  mul  the  eari  of 


Orrery,  who  might  begin  to  reduce  the  gpvem- 
ment  mto  some  order,  until  his  majesty  cotdd 
take  a  further  resolution  for  the  establishment 
of  it. 

As  sobn  as  a  bill  was  transmitted,  according 
to  the  usual  course,  to  his  majesty,  for  the  set- 
tlement of  Ireland,  with  such  a  preamble  aa 
is  before  meniioned,    though  the  body  of  the 
bill  did  not  in  truth  correspond  withit;  his  ma- 
jesty gave  direction,  that  it  should  be  sliewed 
and  exposed  to  titose  of  the  several  interests^ 
even  to  the  Irish  themselves,  who  were  the  most 
like  to  receive  prejudice  from  it:  And  after  a 
sufficient  time  alioived  tor  every  man's  consider* 
ation,  his  roajes^  appointed  a  time  to  have  it 
read  at  the  board,  and  to  hear  what  objectioDt 
could  be  made  against  it.    The  great  debate 
then  was  upon  the  pretencee  of  the  Irish,  who 
appeared  withmarvi^ilous  confideoce,  and  com- 
piniiied,  that  by  that  act  then  piepared,  and 
under  consideration,  the  whole   Irish  uatioa 
would  be  extirpated,    ail    their  estates  being 
thereby    taken   from   tliem.    As  the  present 
government  in  Ireland,  which  had  declared  for 
the  king,  had  sent  over  commissioners  or  depn* 
ties  to  attend  his  majesty,  and  know  his  plea- 
sure, as   is  mentioned  before ;  so  the  body  of 
aaventurers  had  likewise  chosen  some  persons 
to  present   tbeir  grievances  and  desires  z  and 
the    Irish,    under  tlieiianies  of  the   Roman 
Catholics    of   Ireland,   had  likewise   chosen 
others  to  appear  on  their  behalf,  whereof  some 
were  lawyers  and  men  of  good  part»,  who  well 
knew  all  the  transactions  in  Ireland,  from  the 
beginning  of  the  Uebelhon,  throughout  all  the 
changes  of  government.    The  chiefest  argu- 
ments they  nrged   for  themselves   were,  1st, 
Their  long  and  great  sufferings;  the  lo«6  of  their 
estates  for  five  or  six  and  twenty  years;  the 
wasting  and  spending  of  the  whole  nation  ia 
battles,  and  in  transportation  of  men  int6  the 
parts  beyond  tlie  seas  ;  whither,  as  I   remem- 
ber, they  reckoned   above   30,000  men  to  be 
transported  out  of  that  kingdom  m  4or  5  years ; 
the  great  numbers  which  had  been  executed 
and  massacred  after  his  majesty's  government 
had  been  forced  from  theuce ;  the  ^feat  num- 
bers which  had  perished  by  famine  and  the 
plague ;    tliose    two   great  judgments   having 
raged  over  the  kingdom  for  two  or  three  years; 
and  at  Inst   the   transplanting    the   small  re- 
mainder of  the  nation    into  one  corner  of  the 
J>ruvince  of  Conaught,  where  ^et  much  of  the 
and  was  taken  from  them,  %vhich  had  been  a^ 
signed  to  them  with  all  those  formalities  of  law 
which  were  practised  under  that  government. 
9.    They  demanded   the    benefit  of  the  twe 
treaties  of  peace ;  the  one   in  the  late  king*! 
time,  and  the  other  confirmed  by  his  roajestj 
that  now  is  ;  by  both  which  they  stand  indem- 
nified for  all  acts  done  by  them  io  the  RebeW 
lion  ;  and  insisted  upon  their  innocence  since 
that  time,  and  that  they  had  parsoed  all  ways  * 
that  lay  in  their  power   to   manifest  their  af* 
foction  to  his  raajestv,  and  so  entire  an  obedi- 
ence to  his  commands  whiUt  he  was  beyond  the 
Maoi  ihiit  they  betook  dienielves  tO|  end  wkh* 
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drew  themselves  froniy  the  9enrice''of  France  or 
Spain,  in  such  manner  as  hb  majesty  signi6ed 
was  his  pleasure  they  should  do.  3.  They 
ur^d,  and  forced,  with  a  little  more  liberty  and 
iodiscreuoD  than  became  tbem  in  that  con- 
juncture,  the  uuworthiness  and  incapacity  of 
tliose  who  for  so  many  years  bad  postesied 
themselves  of  their  estates,  and  sought  now  a 

'  cooBrmation  ^f  their  rebellious  title  from  his 
ni^esty  :  That  their  Rebellion  had  been  more 
inntmousy  and  of  a  greater  magnitude  than  that 
of  the  Irish ;  who  had  risen  in  arms  to  free 
themselves  from  the  rigour  and  severity  that 
was  exercised  upon  tliem  by  some  of  the  king's 
miuistersy  and  tor  the  liberty  of  ibeir  consci* 
eace  and  practice  of  their  religion,  wttliout  having 
the  least  intention  or  thou|*lit  of  withdrawing 
themselves  firom  his  majesty's  obedience,  or  de- 

.  dining  his  majesty's  government :  Whereas,  the 
others  had  carried  on  an  odious  rebellion 
against  his  majesty's  sacred  person,  whom  they 
had  horridly  murdered  in  the  sight  of  tlie  Sun, 
with  all  ii^sginahle  circumstances  of  contempt 
and  defiance,  and  as  much  as  in  them  lay,  had 
rooted  out  monarchy  itself  and  overtumed  and 
destroyed  the  whole  govemroeot  of  Church  and 
Sute ;  and  therefore  that  whatever  punish- 
ment the  poor  Irbh  had  deserved  for  their  foi^ 
mcr  transgressions^  which  thev  have  so  long 
lince  repented  of,  and  departed  from  the  Re- 
bellion when  they  had  armies  knd  strong  towns 
in  their  hands,  and  put  themselves  aaain  under 
his  majesty's  protection ;  this  part  of  tiie  Eng- 
lish, who  were  possessed  of  their  estates,  had 
broken  all  their  obligations  to  God  and  the  kin^, 
and  so  could  not  merit  to  be  gratified  with  their 
ruiu  and  total  destruction :  That  it  was  too 
etident  and  notorious  to  the  world,  that  his 
majesty's  three  kingdoms  had  been  very  faulty 
to  himy  and  withdrawn  themselves  firom  his 
government,  by  which  he  had  been  compelled 
to  Uve  in  exile  so  many  years  ;  and  yet,  that 
upon  their  return  to  their  duty  and  obedience, 
fajs   majesty  had    been    graciously    pleased  to 

grant  a  free  imd  general  pardon,  and  act  of  in» 
emnity,in  which  many  were  comprehended  who 
had  iu  truth  been  the  contrivers  and  fomenters  of 
all  the  misery  and  desolation  which  had  in- 
volved the  three  nations  for  so  many  years ; 
and  therefore  they  hoped,  that  when  all  hit 
majesty's  other  subjects  (as  criminal  at  least  as 
the  others)  were,  by  his  majesty's  clemency, 
restored  to  their  own  estates  which  they  had 
forfeited,  were  in  full  peace,  aud  mirth  and  joy, 
the  poor  Irish  alone  should  not  be  totally  exempt 
from  all  his  majesty's  grace,  and  lefl  in  tears 
and  mourning,  and  lamentation,  and  be  sacri- 
ficed without  redemption  to  the  avarice  and 
cruelty  of  those,  who  had  not  only  spoiled  and 
oppressed  them,  but  had  done  all  that  was  in 
their  power,  and  with  all  the  insolency  imar 
ginable,  to  destroy  his  majesty  himself,  and  his 
posterity,  and  who  now  return  to  their  obe- 
iiien<2e,  and  submitted  to  his  government,  when 
they  were  no  4ong^  able  to  oppose  it ;  nor 
did  they  yet  return  to  it  with  that  joy  and 
aJacrity^  aad  resjgnatioo  at  the  Irish  did,  and 


desired  to  do:  And  so  eoodnded  with  those 
pathetical  applications  and  appeals  to  bis  ma- 
jesty, as  men  well  versed  in  disGourws  of  tlwt 
nature  are  accustomed  to  do. 

Tliis  discourse  carried  on,  and.  urged  with 
more  passion,  vehemence  and  indiscretion, 
than  was  suitable  to  the  cooditioo  they  were 
in;  and  in  which,  and  the  exctees  of  their 
rhetoric  they  had  let  iall  "many  expressions 
very  indecent  and  unwarrantable,  and  in  some 
of  them  confidently  excnsed,  if  not  justified 
their  first  entrance  into  rebellion,  (the  roost 
barbarous,  certainly,  and  unexcusable,  that  any 
Christians  have  been  engaged  in,  in  any  age,) 
they  irreconciled  themselves  to  many  wlio  bad 
compassion  enough  for  tbem,  and  gave  their 
immediate  adversaries,  who  stood  upon  the 
advantage  ground,  both  provocation  and  op* 
opportunity  to  say  many  things  to  tlieir  re- 
proach, which  probably  would  else  have  been 
forborne.  Tliey  enlarged  upon  all  the  odioos 
circumstances  of  the  first  year's  rebellion,  the 
murthering  of  above  a  hundred  thoosaad  per- 
sons in  cold  blood,  and  with  all  the  barbarity 
imaginable;  which  murthers  and  barbaritict 
had  been  always  excepted  from  pardon:  and 
they  told  them,  that  if  there  were  not  seme 
amongst  themselves  that  then  appeared,  they 
were  sure  there  would  be  manv  found  amongst 
those  for  whom  they  appeared,  who  wotdd  be 
found  guilty  of  those  odious  crimes,  Which 
were  excluded  from  any  benefit  by  those  trea* 
ties.  And  so  that  first  agitation  before  btt 
majesty  vented  itself  in  so  much  bitterness  and 
animosity  on  both  sides,  that  his  majesty  thought  * 
it  best  to  conclude  it  with  such  repraiensions 
and  animadversions,  as  might  dispose  them  to 
a  better  temper  when  they  should  be  next  ad* 
mitted  to  his  majesty's  presence. 

At  their  n  ^t  attendance  upon  his  majesty, 
which  was  withiu  few  days  alter,  the  cunmiiU 
sinners  for  the  Protestants,  taking  notice  of 
what  the  other  party  had  alledged  for  their  de- 
fence, the  pretence  they  had  to  tlie  two  acts 
of  pacification,  and  their  extolling  their  ot^n  in- 
nocence from  that  time,  and  their  great  affec- 
tion for  his  majesty's  service,  declared,  that 
whatever  legal  title  the  adventurers  had  to  tlie 
lands  they  were  in  possession  of,  many  of  whons 
had  always  faithfully  served  the  king ;  yet  they 
would  be  content,  that  all  those  who  had 
in  truth  preserved  their  integrity  towards  his 
majesty  from  the  time  of  either  or  both  the  pa- 
cifications, and  not  swerved  afterwards  from 
their  allegiance,  should  partake  of  his  majesty's 
grace  and  royal  bounty,  in  such  a  manner,  and 
to  such  a  degree,  as  his  mqjesty  thought  fit  to 
exercise  towards  them :  hot  they  were  confi- 
dent they  should  make  it  appear,  that  their 
pretences  to  that  grace  and  favour  were  not 
founded  upon  any  reasonable  title;  that  they 
had  never  consented  to  any  one  act  of  padfi* 
cation,  to  which  the  indemnity  had  been  an- 
nexed, which  they  had  not  violated  and  broken 
within  ten  days  after,  and  then  returned  to  all 
their  acts  of  disloyalty  and  rebellion;  that  after  tlie 
first  act  of  pecificatk)D|  ratified  by  the  last  king, 
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in  xerj  few  days  aftel*  thry  treated  tlie  herald, 
his  majesty's  ofiicery  wIiq  came  to  procktm 
ttiat  peace,  with  all  manner  of  indignity,  tear- 
ing his  coat  of  arms,  the  king's  arms,  from  off 
Lis  back,  and  beat  and  wound^  him  so,  ihst 
he  was  hardly  rescued  from  the  loss  of  his  life; 
chat  about  the  same  time  they  endeavoured' to 
surprise  and  murder  the  lord  lieutenant,  and 
pursued  him  to  Dublin,  which  they  forthwith 
besieged  with  their  army,  uuder  the  comniaDd 
of  that  general  who  had  signed  the  peace; 
they  imprison^  their  commissioners  who  were 
authorized  by  theni^  (of  consentins  to  those 
articles  which  themselves  liad  confirmed,  and 
so  prosecuted  the  war  with  as  much  asperity  as 
ever ;  and  refused  to  aive  that  aid  and  assist- 
ance they  were  obliged  to,  for  the  recovery  and 
restoration  of  hb  lata  majesty,  who  was  then 
in  prison  at  the  Isle  of  Wi; ht ;   the  promise 
and  expectation  of  which  supply  and  assistance 
was  the  sole  ground  and  consideration  of  that 
treaty,  and  of  the  concessions  therein  made  to 
them;    that  they  thereupon  renounced  their 
•obedience  to  his  majesty,  and  put  themselves 
•under  the  protection  and  disposal  of  Riouc- 
ceni,  the  pope's  nuncio,  whom  they  made  their 
genmlissimo  of  all  their  armies,  their  admiral 
at  sea,  and  to  preside  in  all  their  councils. 
After  their  divisions  amongst  themselves,  and 
•the  bnrthen  of  the  tyranny  they  suflfered  under 
bad  dispofled  them  to  petition  this  king,  who 
was  then  in  France,  to  receive  them  into  his 
protection,  and  to  send  the  marquis  of  Ormond 
over  again  into  Ireland  to  command  them; 
and  bis  majesty  was  so  far  prevailed  with,  as 
to  send  the  marquis  of  Ormond  into  Monster, 
with  such  a  supply  of  arms  and  ammunitions 
as  he  could  procure ;  where  the  lord  lochi- 
quin,  lord  president  of  that  province,  with  the 
Protestant   armv,  received   and  joined  with 
him ;  and  shortjy  after,  the  confederate  Irish 
made  that  second  treat?  of  pacification,  of 
which  they  now  likewise  demanded  the  benefit: 
bnttliat  it  is  notoriously  known,  that  they  no 
sooner  made  that  treaty  than  they  broke  it,^in 
not  bringing  in  those  supplies  of  men  and 
money  which  they  were  obliced  to  do,  and  the 
'Want  whereof  exposed  the  lord  lieutenant  to 
many  difficulties :  and  he  had  no  sooner  under- 
fjone  the  first  misfuftune  before  Dublin,  than 
tliey  withdrew  from  taking  any  further  care  of 
the  kingdom,  raised  scandals  upon,  and  jealou- 
sies of  the  whole  body  of  the  English  ;   who 
being  so  provoked,  would  no  longer  venture 
themselves  in  any  action  or  conjunction  with 
the  Irish.     They  caused  an  assembly  or  con- 
vention of  the  dei^  to  meet  without  the  lord 
lieutenant's  authority,  and  pot  the  government 
of  all  things  into  their  hands;  who,  in  a  short 
time,  improved  the  jealousy  in  the  minds  of 
the  people  towards  the  few  Protestants  who 
yet  remained  in  the  army,  and  who  had  served 
the  king  witli  aU  imaginable  courage  and  fide- 
lity, from  the  very  fint  hoar  of  the  rebellion  in 
the  three  kingdoms,  to  that  degree,  that  the 
marquis  was  even  compelled  to  discharge  his 
«WB  troop  of  guards  of  hone,  consisting  of  such 


officers  and  gentlemen  as  are  mentioned  be- 
fore ;  and  to  trust  himself,  and  all  the  remain- 
ing towns  and  garrisons,  to  the  fidelity  of 
tlie  Irish;  protesting,  that  upon  such  a  eon- 
fideiice  the  whole  nation  would  be  united, 
as  one  man,  to  his  majesty's  service,  under  the 
command  of  the  said  marquis:  but  they. had 
no  sooner  received  satisfinction  in  that  parti- 
cular, (which  was  not  in  the  marquis's  power 
to  refuse  to  g^ve  them)  but  that  they  raised 
several  calumnies  against  the  marquis  himself, 
and  declaimed  against  his  religion,  and  inhi- 
bited the  people  upon  pain  of  eitcommuni- 
cation,  not  to.  submit  to  this  or  that  order  en- 
joined by  the  marquis;  and,  upon  the  matter, 
inhibited  any  obedience  they  paid  to  him :  in- 
stead of  raising  new  forces,  those  that  wero 
raised  run  from  their  colours  and  dispersed 
themselves;  they  who  were  trusted  with  the 
japing  of  towns  and  forts,  either  gave  them 
^  oy  treachery  to  Cromwell,  or  lost  them 
through  cowardice  to  him  upon  very  feeble 
attacks :  their  great  general  Owen  O  Neile  had 
made  a  formal  contract  and  stipulation  with 
the  parliament ;  and  in  the  end,  when  they  bad 
divested  the  marquis  of  all  power  to  oppose 
the  enemy,  and  ^ve*  him  great  cause  to  believe 
bis  person  to  be  in  great  danger  to  bebetrayedy 
and  detirered  up  to  the  'enemy,  they  vouch- 
safed to  petition  him  to  depart  out  of  the  king- 
dom, which  thef  could  easily  compel  him  to 
do  ;  and  that  lie  would  leave  his  majesty's  au- 
thority in  the  hands  of  one  of  his  majesty's 
Roman  Catholic  snbiects,  to  whom  they 'pro- 
mised to  submit  with  the  roost  punctual  obe- 
dience. Whereupon  the  marquis,  finding  that 
he  could  not  unite  them  in  any  one  action 
worthy  of  the  doty  of  good  subjects,  or  of  pru- 
dent men  towards  their  own  preservation ;  and, 
90,  that  his  residence  amongst  them  longer 
could  in  no  degree  contribute  to  bis  majesty's 
service  or  honour ;  and  that  tliey  would  make 
it  be  believed  that  if  he  would  have  committed 
the  command  into  the  hands  of  a  Roman  Ca- 
tholic, they  would  have  been  able  to  have  pre- 
served those  towns  which  still  remained  in  their 
possession,  which  were  Limerick  and  Galloway, 
and  some  other  places  of  less  importance ;  and 
likewise  by  degrees  recover  from  the  enemy 
what  had  been  lost ;  which  was  very  possible 
for  them  to  have  done,  h&ving  great  bodies  of 
men  to  perform  .any  enternnxe,  and  some  good 
officers  to  lead/them,  if  tnejr  ironld  have  been 
obedient  to  any  command :  wherevpon  the 
marquis  had  resolved  to  gratify  them,  in 
placing  the  command  in  such  a  person's  Imnd, 
whose  zeal  for  the  Catholic  rriigion  was  un- 
questionable, and  whose  fidelity  to  the  king, 
and  entire  affection,  was  nnblemishcd  ;  and  so 
made  choice  of  the  marquis  of  Clanrickard,.a 
name,  though  of  an  English  eitnctioo,  had 
'for  so  many  hundred  years  resided  in  that  king- 
dom, and  had  the  greatest  fortune  amongst 
them,  that  he  had  the  reputation  of  being  of 
the  best  family  of  the  Irish,  and  whose  fiunily 
had,  in  all  former  rebellions,  as  well  as  in  this, 
preserved  their  loyalt j  imspotttd  tathe  eroira* 
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The  Roman  Catholics  of  all  kiodt  pretended  at 
least  a  wonderful  jo  jr  at  this  election,  acknow- 
ledged it  a  great  obligation  to  the  lord  lieu- 
tenant fbr  making  it,  and  applied  themselves 
to  the  other  -with  all  protestations  of  dutjF»aod 
submission^  to  induce  him  to  accept  the  charge, 
who  indeed  knew  ifaem  loo  well  to  be  willinj^ 
to  trust  them ;  yet  upon  the  marquis  of  Or- 
morid*s  earnest  aod  solemn  tntreatjr,  and  out  of 
hi«'great  zeal  for  his  majesty's  senrice,  and  to 
support  his  government  therci  until  his  majesty 
could  procure  other  supplies,  or  give  better 
orders  for  the  doine  it,  he  was  contented  to  re- 
ceive such  commitsioos  from  tlie  lord  lieute- 
nant, as  were  neceisary  for  the  execution  of 
that  command,  and  preservation  of  the  gorern- 
roeot.  Upon  which  the  marquis  of  Onnond 
embarked  himself,  with  some  few  friends  and 
servants,  upon  a  lAtle  pink  ihat  was  bound  for 
France,  where  be  arrived  safely  about  the  ti^ 
that  his  majesty  transported  himself  thitW, 
idf^er  his  miraculous  escape  from  Worcester. 

The  lord  lieutenant  was  no  soomcr  gone,  but 
that  the  marquis  of  Clanrickard,  the  new  lord 
deputy,  found  himself  no  better  treated  than 
the  lord  of  Ormond  had  been :  that  part  of  tlie 
olcrgy  which  had  ccintinuaUy  opposed  the  lord 
lieutenant  for  being  a  Prote»tAttt,  were  now  as 
little  satisfied  with  the  deputy's  religion,  and  as 
yioiently  opposed  all  his  desires,  and  violated 
their  own  promises,  and  quickly  made  it  evi- 
dent, that  his  affection  and  loyalty  to  the  king 
was  that  which  they  disliked,  and  a  crime  that 
oould  not  be  weighed  down  by  the  undoubted 
sincerity  of  his  religion.  They  entered  into 
secret  correspondence  with  the  enemy,  and 
conspiracies  between  themselves;  and  though 
there  were  some  persons  of  honour  and  quality 
with  the  deputy,  who  were  very  faithful  tu  him* 
and  to  the  king,  yet  there  were  so  manv  ahout 
him  of  another  allay,  that  all  his  councils,  reso- 
lutions, and  designs,  were  soon  enough  disco- 
vered to  the  enemy  to  be  prevented;  and 
though  some  of  the  letters  were  intercepted, 
and  the  persons  discovered  who  gave  the  intel- 
ligence, he  liad  not  power  enough  to  bring  them 
to  justioe ;  bnt  being  commonly  friars  and  cler- 
gymen, the  privilege  of  the  Church  was  pre- 
sently insisted  upon,  and  so  they  were  rescued 
from  the  secular  prosecution  till  their  escape 
was  contrived.  That  perfidious  and  I  treache- 
rous party  had  so  great  an  interest  in  all  the 
towns,  forts,  and  garrisons,  which  yet  pretended 
to  be  subject  to  the  deputy,  that  all  his  orders 
were  still  contradicted  or  neglected ;  and  the 
enemy  no  sooner  appeared  before  any  place, 
but  some  foction  in  tlie  town  caused  it  to  be 
delivered  up  and  rendered.  Nor  could  this 
fatal  sottishnets  be  reformed  even  by  the  seve- 
rity and  rigour  which  the  English  eaerctsed 
upon  them;  who,  by  the  wonderful  judgment 
q£  God  Alffli^ty,  always  executed  tnose  men- 
who  put  1  themselves  and  the  towns  into  their 
hands,  finding  them  to  have  had  some  barba- 
rous part  in  tkie  foul  oiurders  which  had  been 
commitied  in  the  beginning  of  the  rebellion, 
and  who  had  been,  by  all  the  acu  of  grace 


granted  bj  the  several  powers,  still  reserved 
fiM* justice:  and  of  tliis  kind  there  were  so 
many  instances  in  and  about  Limerick  and 
Galluwav,  that  they  deserved  to  be  collected 
and  mentioned  in  a  discourse  by  iuelf,  to  ob- 
serve and  magnify  the  wonderful  Providence  of 
God  Almighty,  in  bringing  heinous  crimes  te 
light  and  punisliment  in  «tbis  worhi,  bj  means 
unapprehended  by  the  guilty;  insomuch,  as 
tliere  was  scarce  a  person  of  the  clergy  or  iaity, 
wIhi  had  had  a*  single  hand  in  the  coctriving 
and  fomenting  the  fir^t  rebellion,  and  in  the 
perpetration  of  thos#  horrible  murders,  who 
had  obstructed  all  overtures  towards  peaocv 
and  caused  peace  to  be  broken  as  soon  as 
made ;  who  had  adhered  to  tlie  Nuncio^. and 
endeavoured  most  maliciously  to  exclude  the 
king  and  his  royal  posterity  from  the  d&mi^ 
nions  of  Ireland ;  I  say,  there  was  scarce  a 
man  very  notorious,  and  eminent  in  trans- 
gressions of  this  kind,  who  did  not  by  some  met 
of  treachery  first  endeavour  to  merit  from  the 
English,  and  by  that,  or  by  some  other  means, 
fell  into  their  hands,  and  were  by  tliem  pul^ 
licly  and  reproachfully  executed  and  put  to 
death. 

This  bei^  the  sad  condition  the  brd  Depotv 
was  in,  and  tlie  Irish  party  having,  without  his 
leave,  aQd  against  his  express  command,  taken 
upon  them  to  send  messengers  into  Flanders 
to  desire  the  duke  of  liorrain  to  take  them 
into  his  protection,  offering  to  deliver  several 
important  places  uod  sea-towns  into  his  pos- 
session, and  to  become  his  subjects;  upon 
which  invitation  the  duke  sent  over  an  ambassi^ 
dor  and  a  good  sum  of  money  for  their  present 
relief;  the  Deputy  was  in  a  short  time  re- 
duced to  those  straits,  that  he  durst  not  remain 
in  any  town,*  nor  even  in  his  own  house  for 
three  days  together,  but  was  forced  for  his  se- 
curity to  shift  from  place  to  pUce,  and  some- 
times to  lodge  in  the  woods  and  fields  in  cold 
and  wet  nights,  by  which  he  contracted  those 
infirmities  and  diseases  which  shortly  after 
brought  him  to  his  grave ;  antf,  in  the  end,  he 
was  compelled  to  accept  a  pass  from  the  Eng- 
lish, who  had  a  reverence  to  his  person  and  un- 
spotted reputation,  to  transport  himself  into 
England,  where  his  wifo  and  family  were,  and 
where  he  died  before  he  oould  procure  means 
to  carry  hioMelf  to  the  king,  which  he  always 
intended  to  do. 

When  the  English  commissiunem  had  er^ 
larged  t-hemsclves  with  some  commotion  in  this 
narration  and  discourse,  they  again  provoked 
the  Irish  commissioners  to  nominate  one  perM>a 
amongst  themselves,  or  those  for  whom  thej 
appeared,  who  they  believed  could  in  justice 
demand  his  majesty's  fovour ;  and  if  tliey  could 
not  make  it  evidently  appear,  that  he  had  fofv 
feited  all  his  title  to  pardon  after  the  treaties, 
ami  that  he  had  again  been  as  fonltjp  to  the 
king  as  before,  they  would  b»  very  williag  he 
should  be  made  tbeobject  of  the  king's  grace 
and  bounty,  and  he  restored  to  his  estate. 
And  then  applying  themselves  to  his  miyesty, 
with  great  duty  end  luhaiission,  ihejr  co»- 
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daded,  that  if  any  ijersont  had,  bj  tbeir  tubse* 
qoent  or  secret  services,  or  by  their  attendanco 
■poB  bi^  majesty,  rendered  themselves  grate- 
fin  to  hiiD,  and  worthy  of  hb  royal  favour,  tbey 
were Tery  willing  tbnt  bis  iliijcsty  should  ivstare 
all,  or  any  of  them  to  their  hoooars  and  estates, 
in  such  manner  as  his  majesty  in  his  wisdom 
ifaoold  think  fit,  and  against  all  impediments 
whatsoever.  And  hereupon  several  acts  of 
parliament  were  passed,  for  the  indemnity  and 
the  restoring  several  persons  of  honour  and  in- 
terest to  their  estates ;  N»bo  either  in  justice 
eonid  require  the  same,  as  having  been  always 
liuthftil  to  the  crown,  and  suflfered  with  it,  and 
lot  it ;  or  who  had  so  manifested  their  affection 
and  duty  for  his  majesty,  that  he  thought  fit  in 
that  consideration  to  wipe  out  the  memory  of 
whatsoever  had  been  formerly  done  arnus : 
and  by  this  means  many  'were  in  a  short  time 
j9Ut  into  a  full  possession  of  their  estates,  to 
which  they  could  make  a  good  pretence  at  the 
lime  when  the  rebellion  begun. 

The  consideration  and  debate  about  the  set- 
tlement of  Irehmd,  upon  the  bill  proposed,  took 
ep  very  many  days,  his  majesty  being  always  < 
present,  and  in  which  there  arose  every  day 
new  difficulties.  It '  appeared  plainly  enough, 
that  the  guilt  was  so  genera],  that  if  the  letter 
of  the  act  of  parliament  of  the  seventeenth 
year  of  the  late  king  were  strictiy  pursued, 
almost  an  extirpation  of  the  whole  nation 
Would  follow,  and  wluch  at  best  would  be  very 
miserable.  Then  the  transphintation,  into 
Conaugfat,  had  been  acted,  and  finished  so  many 
years  Mfore  (whieh  was  very  prudently  done 
in  point  of  government,  in  respect  of  the  un- 
steady humour  of  that  people,  and  their  natural 
inclination  to  rebel,  if  the  same  had  been  exe- 
<mted  by  any  rules  of  justice),  and  the  soldiers 
«nd  adventurers  had  been  likewise  so  many 
^tnn  in  the  possession  of  tlieir  lots^  and  had 
laid  out  so  much  money  in  building  and  plant- 
ing, that  if  his  majesty  had  reviewed  all  that 
bad  been  done,  and  taken  those  advantages 
upon  former  miscarriages  and  misapplications 
«s  in  law  lie  might  have  done,  the  whole  foun- 
dations upon  which  all  the  hopes  rested  of  pre- 
acrving  that  kingdom  within  their  obedience  to 
the  Crown  of  England  must  have  been  shaken, 
and  even  dissolved.  And  then  the  memory  of 
the  beginning  of  the  rebellion  in  Ireland  (how 
many  other  rebellions  soever  had  followed  it, 
as  bad  or  worse  in  respect  of  the  consequences 
that  attended  them)  was  as  fresh  and  as  odious 
to  the  whole  people  of  England,  as  it  had  been 
the  first  year ;  and  the  whole  nation  upon  the 
matter  (though  there  were  many  persons  of  it 
'of  great  honour  and  yirtue)  was  fallen  into  that 
contempt,  that  they  seemed  indeed  in  the' eyes 
of  Christendom  worthy  of  the  miserable  fate 
they  were  reduced  to :  and  no  dohbt  it  was 
m  consideration  that  reasonably  made  them 
tho^ight  less  worthy  of  extraotdtnary  favour 
and  compassion,  that  when  both  the  other  na- 
tions had  made  many  noble  attempts  for  re- 
deeming their  liberty,  and  for  the  festoration  of 
Jtts  majesty  (for  Bcotlnnd  itself  had  dooft  much 
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towards  it),  and  his  piesent  restoration  was, 
by  God's  blessing,  and  only  with  hisiblessiog, 
the  sole  effect  of  the  courage  and  aflfeotioo  of 
his  own  sul^ects ;  So  that  England  and  Scot- 
land had  in  a  great  degree  redeemed,  and  even 
uodono  what  had  before  been  done  amiss :  and 
his  majesty  had  approved  and  secured  those 
aflSsctions  to  them,  by  those  promises  and  con- 
cessions which  he  was  injustice  obliged  toper- 
form  :  but  the  miserable  Irish  alone  bad^  nd 
part  in  the  benefit  his  majesty  had  received^ 
nor  had  Ood  suffered  them  to  be  the  least  in^ 
strutnents  in  bringing  his  good  pleasure  to  pass, 
or  to  give  any  testimony  of  tneir  rfcpentanc^ 
for  the  wickedness  they  had  wrought,  .or  of 
their  resolotions'to  be  better  subjects  for  the 
future ;  so  that  they  seemed  as  a  people  lefk 
out  and  exempted  from  any  benefit  from  that 
blessed  oonjuncture  in  his  majesty's  restitution : 
and  this  disadvantage  was  improved  towards 
them  by  their  frequent  inanifcstation  of  an  in- 
veterate animosity  against  tl)e  English  nation 
and  English  government ;  which  again  was  re- 
compenced  to  them  by  an  irreoonoleable  jea- 
lous^ of  all  the  Ea^ish  towards  them;  de- 
danng  plainly,  that  tbey  could  be  no  longer 
secure  of  any  thing  thev  had,  or  should  have 
in  Ireland,  than  it  should  evidently  appear  that 
it  was  not  in  the  power  of  the  Irish  to  take  it 
from  them';  and  tp  this  conclusion  thieir  pre^ 
sent  confidence  and  impudence  contributed 
very  much  i  and  it  appeared  plaioly  enough, 
that  they  expected  the  same  concessions  (which 
the  necessity  of  that  time  had  made  fit  to  be 
granted  to  them)  in  respect  of  their  religion, 
and  liberty  t^f  conscience,  as  they  call^  itj 
should  be  now  likewise  confirmed,  without 
which  all  other  graces  would  not  be  sufficient 
to  contain  them  within  the  limits  of  subjec- 
tion. This  state  and  condition  of  affairs,  and 
the  temper  of  the  people,  made  it  very  ne^ 
cessary  to  the  king  to  be  very  wary  in  dispens- 
ins  his  ordinary  favours  (which  his  natural,  mep- 
cifol  inclination  prompted  him  t<^)  to  the  Irish^ 
and  in  the  alterations  which  justice  obliged 
him  to  make  in  that  kingdom,  that  the  manner 
of  it  should  make  it  appear,  that  it  was  the  par- 
ticular justice  in  a  particular  case,  which  could 
not  be  attended  with  a  consequence  prejudicial 
'to  any  general  interest. 

There  appeared  in  this  debate  an  intention 
in  the  soldiers  and  adventun^^wliich  was  to 
have  grant  countenance  and  ^probation  in  the 
bill  now  under  examination,  to  destroy  all  in* 
tails  and  settlements  at  law  upon  oonSiideratioa 
of  marriage,  or  any  other  cou tracts  which  had 
been  made  befon^  the  rebellion ;  nor  had  there 
been  in  the  whole  former  proceedinits,  in  the 
time  of  the  usurpation,  any  Consideration  taken 
of  mortgages  or  debts  due  by  statute  or  recog- 
nizance, or  upon  any  other  security;  so  that 
all  such  debts  must  be  either  lost  to  the  pro^ 
prietors,  or  remain  still  with  the  interest  upon 
the  land,  whosoever  had  enjoyed  the  benefit  or 
the  profit  thereof:  All  which  seemed  very  un- 
reasonable and  unjust ;  end  that  such  estates 
should  remain  forfeited  by  the  tneaion  of  tli« 
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faUier,  who  bad  beco  only  taunt  for   Ufe, 
B^aipst  all  deacemt  and  legal  titles  of  innocent 
children,  and  of  which  io  all  legal  attainder! 
the  crowu  ite? cr  had  or  could  receive  any  bene- 
fit.   Yet,  Jiow  unreaaonable  soever  tbe»e  pre- 
tences appenred  to  be,  the  rules  '^nd  directioiu 
for  the  remedy  thereof  were  not  very  easy ; 
the  English  declaring,  that  if  such  titles  were 
preserved  and  ul lowed  to  be  ftood,  there  would 
not  in  that  universal  guilt  which  upon  the  mat- 
ter comprehended  and  covered  the  whole  Irish 
nation,  there  wouUl  not  be  one  estate  forfeited 
fjr  Treason,  but  intails  and  other  useful  con- 
veyances would  be  furled  to  defend  and  secure 
the  same;  nor  would  there  be  witnesses  want- 
ing to  justify  and  prove  whatsoever  their  evi- 
dence could  be  applied  to :  And  if  those  trials 
were  to  be  by  the  known  rules  and  customs  of 
the  law  in  cases  of  the  like  nature,  there  was 
too  much  reason  to  suspect  and  fear  that  there 
would  be  little  justice  done,  since  *  jury  of 
Irish  wonld  be  sure  to  find  against  the  Lngfish ; 
and  there  was  as  much  reason  to  apprehend 
that  the  English  would  bring  in  their  verdict 
against  the  Irish,  let  the  evidence  on  either  side 
be  what  it  would,     iiawever,  the  king  was  in 
no  degree  incUned,  upon  any  suggestions,  to 
countenance  such  a  barefaced  violation  of  the 
law  by  any  declaration  in  the  act ;  and  after 
many  alterations  and  amendments,  and  there 
remaining  still  so  many  difficulties  and  intrica- 
cies, he  foresaw  that  all  matters  were  not  yet 
so  clearly  stated,  that  the  settlement  could  be 
uiade  by  this  bill ;  but  that  such  preparations 
might  be  made  towards  it,  and  such  examina^ 
tions  taken,  and  some  particulars  settled  and 
adjusted,  and  what  remained  stated  with  more 
clearness  for  his  majesty's  determination,  he 
passed  the  first  act  of  parliament,  and  com- 
mitted the  execution  thereof  to  too  many  com- 
missioners, nominated  to  his  miyesty  by  those 
who  were  roost  conversant  in  the  aflfairs  of  Ire- 
land ;  none,  or  very  few  of  which  were  known 
to  his  majesty,  or  to  any  of  those  who  had  been 
•o  many  years  from  their  country,  in  their  con- 
stant attendance  upon  his  majesty^s  person  be- 
yond the  seas.    And  upon  this  ^conclusion,  and 
this  dispatch,  the  commissioners  from  Ireland 
of  all  kinds  returned  thither,  the  earl  of  Orrery 
being  one  of  the  three  justices  who  were  on- 
Crusud  with  the  government 

After  a  year  spent  in  the  execution  of  this 
commisaion,  there  was  very  little  done  towards 
the  settling  the  kingdom ;  but,  on  the  contrary, 
the  breaches  were  made  wider,  and  so  much 
passion  and  injustice  shewed,  that  complaints 
were  brought  to  his  majesty  from  all  parts  of 
the  kingdom,  and  from  alV  persons  in  authority. 
The  nomber  of  the  commissioners  were  so 
great,  and  their  interest  so  different,  that  they 
made  no  dispatch;  verv  many  of  them  were  in 
poflscimon  oi  those  lands  which  others  sued  for, 
and  bought  the  broken  titles  and  pretences  of 
others  for  inoonsidecabla  sums  of  money,  which 
thev  supported  and  made  good  by  their  own 
authority ;  and  those  men^  who  had  their  own 
particular  conoernment  chieflj  to  maiotain^  at- 


tended the  service  very  diligently:  The  few 
who  were  more  indifferent,  by  having  no  inte- 
rest of  their  o«n  at  stake,  were  vieary  of  their 
attendance  and  expence  (there  being  no  allow- 
ance f««r  their  pains,)  and  offended  at  the  par- 
tiality and  injustice  iliey  saw  practised,  with- 
drew themselves,  and  would  be  no  longer  pre- 
sent at  those  transactions,  which  they  could  not 
regulate  or  reform :  All  interests  were  equally 
offended  and  incensed;  and  the  soldiers  and 
adventurers  complained  no  less  of  the  corrup- 
tion and  injustice  than  the  Irish  did;  so  that 
the  lords  justices  and  council  found  it  necessary 
to  transmit  another  bill  to  his  majesty,  which, 
as  I  remember,  they  called  an  explanatory  bill 
of  the  former;  by  which  they  had  provided. 
That  no  person  who  lived  in  Ireland,  or  had 
any  pretence  to  an  estate  there,  should  be  em- 
ployed as  a  oommissionf  r :  but  that  bis  oajesty 
should  be  desired  to  send  over  a  competent 
number  of  well-qualified  persons  dut  of  England 
to  attend  that  service;  upon  nhom  a  fie  i^ary 
should  be  settled  by  the  bill,  and  tuch  rules 
set  down  as  might  direct  and  govern  the  man- 
ner of  their  proceedings;  an  oath  being  Lkewise 
included  in  the  bill  which  the  commissioners 
were  to  take  for  the  impartial  administration  of 
justice.  And  for  the  prosecution  of  this  oew 
transmitted  act,  several  persons  were  sent  over 
to  attend,  and  inform  his  majesty  and  the  coun- 
cil upon  any  difficulties  or  scruples  that  might 
arise  upon  the  several  claims  and  pretences 
which  were  made. 

The  second  net  took  as  much  time  as  the 
former ;  all  that  had  been  said  in  the  former 
debates  being  again  repeated,  and  almost  with 
the  same  passion  and  impertinence  ;  the  Irish 
m 'iking  large  observations  upon  the  proceedings 
of  the  late  commissioners,  to  justify  those  fears 
and  apprehensions  they  had  formerly  urged. 
And  there  i»  too  much  reason  to  believe,  that 
their ^eatest  design  now  was  rather  to  keep 
off. any  seillemtiit,  tiian  that  they  hoped  to  pro- 
cure such  a  one  as  they  desired  ;  relying  more 
to  find  their  account  from  a  general  dissatisfac- 
tion, and  the  distraction  end  confusion  which 
was  like  to  attend  it,  thnii  from  any  determina- 
tion that  wns  like  to  be  ^iven  in  their  favour : 
Which  yet  they  diil  not  dcspnir  of,  as  well  by 
some  promises  their  friends  at  court  had  made 
to  them,  upon  great  promises  made  first  by 
them,  as  well  as  for  the  prejudice  they  found 
was  generally  conceived  against  some  of  the 
soldiers,  ond  many  of  the  adventurers,  who 
were  like  to  gain  piost  upon  the  division.  And 
though  the  lri»h  ^re  in  general  dread  and  de- 
testation for  the  roMons  aforesaid ;  yet  there 
were  many  particular  men,  both  of  the  soldiers 
and  adventurers,  who,  in  respect  of  many  noto- 
rious and  opprobious  actions  against  the  crown 
throughout  their  whole  employment,  were  as 
little  satisfied  with  tliis  revolution  as  any  men 
could  be,  and  were  so  universally  odious  both 
in  England  and  Ireland,  that  if  the  kind's  jus- 
tice could  have  been  observed,  and  their  par- 
ticular cases  severed  fnom  the  rest,  without  vio- 
lation of  the  rule  which  secured  the  xcftty  en| 
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thing  thftt  oould  have  been  dont  to  their  detri- 
ment would  have  been  grateful  eoougli.  How- 
ever, after  a  very  tedious  debate  his  inajettj 
being  assured  by  those  who  were  thought  to 
understand  Ireland  very  exactly,  and,  upon  the 
surveys  which  had  been  taken  of  Ireland  with 
great  punctuality,  undertook  that  there  iras 
land  enoqgh  to  satisfy  all  the  soldiers  and  ad* 
venturers,  and  that  there  would  be  enough  left 
for  the  accommodation  of  the  Irish  in  a  liberal 
proportion  ;  and  having  given  some  rules  like- 
wise and  limitations  to  the  immoderate  pre- 
tences and  demands  of  the  soldiers  and  adven- 
turers upon  the  Dublin  ontinauce,  and  imper- 
fect admeasurements  ami  some  other  irregu- 
larities which  in  the  execution  of  the  former 
commission  they  bnd  indulged  to  themselves, 
his  majesty  likewise  dispatched  the  second 
bill. 

Whilst  this  second  bill  was  under  delibera- 
tion, there  fell  but  some  accidents  which  pro- 
duced great  altercations  with  reference  to  the 
affairs  of -that  kingdom  :  the  earl  of  M  on  troth 
who  was  one  of  the  justices,  was  lately  dead ; 
and  it  had  been  very  apparent  that  whilst  he 
was  alive,  the  difference  between  the  three 
justices,  and  their  different  humours  and  affec- 
tions, had  little  advanced  the  settling  the  go- 
vernment; so  that  they  who  took  the  most 
impartial  surve^jr  of  all  that  was  done,  did  con- 
dtme  tliac  nothing  could  be  so  reasoimbly  done 
towards  a  settlement,  as  the  deputing  one  single 

2erson  to  exercise  that  government ;  and  the 
uke  of  Albemarle  himself,  who  had  a  very 
considerable  estate  in  that  kingdom,  which 
made  him  long  for  a  settlement,  and  who  had 
1)0^  before  the  king's  return,  and  ever  since 
passionately  insisted  that  the  duke  of  Ormond 
should  not  be  employed  there  ;  who  likewise 
had  as  great  an  aversion  from  the  thought  of 
it ;  I  say,  the  general  now  had  so  totally 
changed  his  mind,  that  he  told  the  king,  that 
there  was  no  way  ti)  explicate  the  kingdom  out 
of  those  iutricacies  in  which  it  was  involved 
but  by  sending  over  a  lord  lieutenant  thither, 
that  he  thought  it  not  fit  for  his  majesty's  ser- 
vice Uiat  himself,  who  hud  the  commission  of 
lord  Lieutenant,  should  be  absent  from  his 
majesty's  person  ;  and  therefore  that  he  was 
very  ready  and  desirous  to  give  up  his  com- 
mission ;  and  that  in  his  judgment  nobody 
would  be  able  to  settle  and  compose  the  se- 
veral factions  in  that  kingdom  but  tlie  duke  of 
Ormond,  which  he  thought  would  be  very 
grateful  to  all  sorts  of  people  ;  and  therefore 
his  possitivc  advice  was,  that  bis  majesty 
would  as  soon  as  was  possible  grant  bis  com- 
mission of  lieutenancy  to  hini,  and  send  him 
over  into  Ireland;  and  both  the  king  and  the 
general  bad  suoken  with  the  duke  of  Ormond, 
and  prevailed  with  him  to  accept  the  charge, 
before  ever  I  heard  of  it ;  all  of  them  believing 
that  the  uncertainty  of  bis  being  able  to  do 
tlie  king  service,  in  so  general  a  dispnion  and 
jealousy  of  persons,  and  contradiction  of  in- 
terests, aad  the  great  affection  and  friendship  I 
Imd  for  the  duke  of  Ormoodi  would  malteme 


diuuade  him  from  exposing  himself  to  so  ha- 
zardous an  undertaking;  which  was  veiy 
true  :  but  his  majesty  believing  that  it  was  very 
necessary  for  his  service,  and  the  duke  having 
always  resigned  himself  to  his .  majesty's  dispo- 
sal, he  chearfuUy  undertook  the  employment ; 
and  his  majesty  samc4  and  appointed  sir 
Richard  Rainsfoni,  serjeant  at  law,  (since  made 
one  of  the  barons  of  hisakajesty's  exchequer  at 
Westminster)  sir  £dward  Smith,  one  of  the 
benchers  of  the  Middle-Temple^  (afterwards 
made  Chief  Justice  of  his  majesty's  court  nf^ 
Common  Pleas  in  Ireland)  Ueury  Coventry^ 
one  of  his  mi^ty's  bed-chamber,  sirWinstao 
Churchill,  culond  Edward  Cooke,  sir  Edward 
Deering,  and  sir  Tho.  Beverly,  all  persons  of 
very  good  parts  and  very  clear  reputations,  to 
be  his  commissioners  for  the  execution  of  the 
bill  of  settlement  of  Ireland :  and  with  these, 
and  all  other  persons  mbo  attended  that  inter* 
est,  the  duke  of  Ormond  entered  upon  his 
journey  for  that  kingdom  about  July  or  August 
in  the  year  laai,  fiul  four  years  after  the  king's 
happy  retur/i  into  England.  And  when  Mr. 
Coventry  shortly  after  procuied  his  majesty's 
leave  to  return  to  bis  attendance  npon  his 
person,  sir  Allen  Broderic  was  appointed  te 
serve  in  his  place  as  a  commissioner. 

It  was  some  months  before  the  commis- 
sioners, after  their  arrival  in  Ireland,  could 
settle  those  orders  and  rules  for  their  proceeding 
which  were  necessary  before  they  appointed 
the  people  to  attend :  and  it  was  as  necessary 
that  they  should,  in  the  order  of  their  pro- 
ceedings, first  proceed  upon  the  Irish;  both 
because  there  should  be  no  settlement  of 
soldiers  or  adventurers  in  possession  of  any 
lands,  before  the  title  of  the  Irish  was  detei^ 
mined;  and  because  there  was  a  clause  in  the 
last  act  of  parliament,  that  all  the  Irish  sliould 
put  in  their  claims  by  such  a  day,  and  be  detei^ 
mined  before  such  a  time,  which  time  might  be 
prolonged  for  once  by  the  lord  Lieutenant  and 
council.  So  that  the  delay  for  so  many  months 
before  the  commissioners  sat,  gave  great  ai^u- 
ment  of  complaint  to  the  Irish,  though  it  could 
not  possibly  be  avoided,  in  regard  that  the  oom- 
mbsioners  themselves  bad  not  been  nominated 
by  the  king  above  twenty  days  before  they 
began  their  journey  for  Ireland  :  so  that  they 
could  never  so  much  as  read  over  the  acts  of 
parliament  together  before  tbey  came  to  Dublin, 
and  then  tbey  found  so  many  difficult  clauses 
in  both  acts  of  parliament  and  so  contrary  to 
each  other,  that  it  was  no  easy  auitter  to  deter- 
mine how  to  govern  themselves  in  point  of 
right,  and  to  reduce  themselves  to  any  method 
in  their  proceedings :  but  after  they  had  ad- 
justed all  things  as  well  as  they  could,  they 
published  their  ord«'rs  in  what  method  they 
meant  to  proceed,  and  appointed  the  Irish  to 
put  in  their  claims  by  such  a  time  and  to  attend 
the  prosecution  ol  them  accordingly.  And 
thfy  bad  no  sooner  entered  upon  their  work 
but  the  English  thought  tbey  had  begun  it  soon 
enough ;  for  they  haird  every  day  many  of  the 
Irish,  woo  bul  beeu  known  to  be  the  moit 
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disntitfied  with  ihote  procetditg*,  nd  wilh 
some  intricate  clauses  io  ilie  act  of  p«riiaflient 
cooceming  th«  future  prose cutioo  of  thai  afiair, 
tbat  I  bough  ther  bad  not  j^et  made  any  «•* 
trance  upoo  the  deci&iou  of  the  cbuma  of  ihc  Enft*? 
iish,  ur  of  the  Irish  Pruiestaots,  tbay  dacterei) 
^at  th«7  would  proceed  no  fartbar  upoo  the 
eiecuiioa  of  iheir  coniiBis»ion,  until  they  coukl 
receive  bis  niajeHT's  pleasure  ;  and  for  the  bet- 
ter doing  thereof,  tliey  detircd  his  m^csty's 
leave  that  they  atiight  attend  bis  royal  person  ; 
and  there  betog  at  Uie^sametune  aevenU  ooni* 
plaints  made  against  them  to  his  majesty ,  and 
appeals  made  to  him  from  their  decrees,  bis 
majesty  gave  the  commissioners  leave  to  return ; 
and  at  the  same  time  all  the  other  interests  sent 
their  deputies  to  solicit  their  right :  in  the  pro* 
secQtion  whereof,  after  much  time  speoc,  the 
king  likewise  thought  fie  to  receive  the  advice 
and  assistance  of  his  lieutenant;  and  bO  the 
Duke  ofOmiond  likewine  attended  hismt^esty, 
and  ibe  setdement  of  Ireland  was  the  third  tim^ 
brought  before  his  majesty  and  his  coencil; 
there  being  then  likewise  transmitted  n  third 
bill,  as  additional  and  supplemental  to  the  other 
two,  and  to  reverse  many  of  the  decrees  made 
by  tbe  oommissiooers,they  bearing  the  reproecb 
of  all  that  had  been  done,  or  bad  succeeded 
amiss,  and  of  all  persons  who  ware  grieved  of 
any  kind  soever. 

Tbe  king  was  very  tender  of  the  reputatioo 
of  his  commissioners,  who  bad  been  id  ways  es^ 
teemed  men  of  great  probity,  and  nnquestaona- 
ble  reputation ;  and  though  he  could  not  re* 
fuse  to  receive  complaints,  yet  he  ga^o  those 
who  complained  no  fiirthei^  countenaoce,  than 
to  give  the  others  opportunity  to  vindicate  them- 
selves; nor  did  there  appear  tbe  least  evidence 
to  question  the  sincerity  of  their  proccedingS| 
or  to  make  them  liable  to  any  reasonahie  suspi- 
cion of  corruption ;  and  the  complaints  were 
still  prosecuted  by  those  who  had  that  taken 
from  them  which  thev  desired  to  have  kept  for 
themselves.  The  trutfc  is,  there  is  reas«in  enough 
to  believe,  that  upon  the  first  arrival  of  the  com- 
missioners in  Ireland,  and  some  conversation 
they  had,  and  the  observation  they  made  of  the 
great  bitterness  and  animosiiyfrom  the  English, 
both  soldiers   and  adventurers,  towards   the 
whole  Irish  nation,  of  what  kind  soever;  the 
scandalous  proceeding  of  tbe  late  commission- 
ers upon  the  first  act,  where  they  had  nut  been 
guided  by  any  rules  of  justice,  but  rejecting 
aill  evidence  which  might  operate  to  the  taking 
any  thing  from  them  which  they  resolved  to 
keep,  the  judges  themselves  beine  both   parties 
and  witnesses  in  all  tbe  causes  brought  oelbre 
them ;  togetlier  with  the  very  ill  reputstion 
very  many  of  the  soldiers  and  adventuren  had 
for  eitraordinary  malice  to  the  crown,  and  ta 
the  royal  family ;  and  the  notable  l>arbarity 
they  liad  eaercised  towards  the  Irish,  who, 
without  doubt,  for  many  years  had  undergone 
the  most  cruel  oppressions  of  all  kinds  that  can 
be  imagined,  many  thousands  of  them  having 
been  forced,  without  being  covered  under  any 
house  to  perish  in  the  open  4^  fy^  hunger  j 


forward  in  the  first  beginning  of  the  rebellion, 
and  the  most  malicious  in  carrying  it  on,  de- 
clared innocent ;  and  deeds  of  sottlemeot  and 
entails,  which  had  been  never  heard  of  before 
and  which  would  have  been  produced  (as  they 
reasonably  believed)  before,  tlie  former  com- 
missioners, if  ^they^  bad  bad  them  to  produce, 
now  decLired  good  and  valid  ;  by  which  the 
Irish  were  immediately  put  into  possession  of  a 
very  great  quantity  of  land  taaen  from  tbe 
English :  So  that  in  a  short  time  the  comibissi- 
pners  had  rendered  themselves  as  generally 
odious  as  the  Irish,  and  were  looked  upon 
as  persons  corrupted  for  that  interest,  which 
had  every  day  success  almost  in  whatsoever 
they  pretended ;  and  their  determinations 
happen^  to  have  the  more  of  prejudice  upon 
them,  becaase  the  commissioners  were  always 
divided  in  their  judgments ;  and  it  is  no  wooder 
that  they  who  seemed  most  to  adhere  to  the 
Enj^Iish  interest  were  most  esteetned  by  them. 
The  parliament  in  Ireland  was  then  sitting, 
ynd  tbe  House  of  Commons  (consisting  of  very 
asany  members  who  were  cither  soldiers  or  ad- 
venturers, or  had  the  like  interest)  was  very 
much  offended  at  the  proceeding  of  the  com- 
mittiotiers,  made  many  votes  against  them,  and 
threatned  thorn  with  their  authority  and  juris- 
diction :  but  the  commissioners,  who  well  knew 
their  own  power,  and  that  there  was  no  appeal 
ngainst  then'  judgments,  proceeded  still  in  their 
own  method,  and  continued  to  receive  the 
claims  of  tbe  Irish  beyond  tbe  time  tbat  the  act 
of  parliament  or  tbe  act  of  state  limited  to  them 
as  was  generally  understood ;  and  during  their 
last  eight  or  ten  days  sittings  upon  those  claims, 
^ey  passed  norejudgments  and  determinations 
than  m  near  a  year  before,  indeed  with  won- 
derful eipedition ;  when  the  English,  wb6  were 
dispossessed  by  those  judgments,  had  not  their 
witnesses  ready,  presuming  that  in  point  of 
time  those  causes  could  not  have  been  heard. 
By  these  sentences  and  decrees,  many  hundred 
tliottsand  of  acres  were  adjudged  to  the  Irish, 
fvhich  had  been  looked  upon  as  unquestionably 
forfeited.  This  raised  so  great  a  clamoni'  tbat 
the  Engibb  refused  to  yield  possession  upon  the 
decrees  of  the  commissioners,  who,  by  an  omis- 
sion in  the  act  of  parliament,  were  not  qua- 
lified with  power  enough  to  provide  for  the  exe- 
cution of  tneir  own  sentencets :  The  courts  of 
law  established  in  that  kin^om  would  not,  ner 
indeed  could,  give  any  assistance  to  tbe  com- 
missioners ;  and  the  lord-lieutenant  and  coun- 
cil, who  had,  in  the  beginning,  by  their  autho- 
rity, put  mnoy  of  those^  into  possessioii  of  those 
land^  which  the  commissioners  had  decreed  to 
ihem,  were  now  more  tender  and  reserved  in 
that  moUitude  of  decrees  which  had  lately  pass- 
ed :  so  tbat  the  Irish  werp  using  their  utmost 
endeavours  by  force  to  recover  the  possession  of 
those  lands  which  the  coqimissioners  hnd  de- 
cred  to  them,  whilst  tbe  English  were  likewise 
resolved  by  force  tq  defeqd  what  they  had 
been  so  long  possessed  of»  notwithstanding  tbe 
jirommissioner^  determination ;  and  the  com- 
missimiers  tfaemsdye^  tfeieso  fitf  troubled  and 
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the  ipfiuaim  popohiw  wfaick  had  Iimd  made 
bjF  eiaay  peraoDt>  who  had  oomp«iled  the  Irish 
to  acU  their  reeieioders  and  lafvAd  preteocet^ 
(orrery  uieo^iiderable  sums  of  mo^y :  I  sav 
shesTy  and  manj  other  paniculers  of  this  kiiiqy 
together  with  seme  attempts  that  had  been 
medeepon  their  first  arrital,  to  corrupt  thcaii 
a^aiast  all  pretences  which  shoold  be  made 
bjr  the  Irish,  might  probably  dispose  the  coae- 
inissioners  themselves  to  sach  a  prqudice 
againftt  many  of  the  Bnglish,  and  to  such  a 
compassion  towards  the  Irish,  that  they  might 
be  too  RiBch  inclined  to  fmTour  their  preteooas 
and  chums ;  and  to  believe  that  the  peace  of 
^be  kingdom  and  his  majesty's  geremment 
pught  be  better  provided  |br,  by  their  being 
aettled  in  tlie  lands  of  which  they  had  bean 
formerly  possessed,  than  by  supporting  the  ili 
gotten  titles  of  those  who  had  manifested  all 
imaginable  infidttlity  and  malice  against  his 
majesty,  whilst  they  had  any  power  to  oppose 
him ;  and  had  not  given  any  testimony  of  their 
conversion,  or  of  their  revelation  to  yield  him 
for  the  future  a  perfect  and  entire  obedience 
wbert  tber  could  oppose  him  no  longer ;  as  if 
they  desired  only  to  retain  those  lands  they 
liad  gotten  by  rebellion,  together  with  the 
principles  upon  which  they  had  received 
them,  uatit  they  should  have  an  opportu- 
nity in  justify  both  by  some  new  power  or 
concurrence  amongst  themselves.  Whcnce- 
soever  it  proceeded^  it  was  plain  enough  the 
Irish  had  received  more  favour  than  was  ex- 
pected or  imagined ;  and  in  the  very  entrance 
into  the  work,  to  avoid  the  partiality  which 
was  too  apparent  in  the  English  towards  each 
other,  and  their  animosity  against  the  Irish,  as 
evident,  very  strict  rules  had  been  set  down  by 
the  Comtnissioners,  what  kind  of  evidence  they 
ivouki  admit  to  be  good,  and  receive  accord- 
ingly'; and  it  was  provided,  that  the  evidence 
of  no  soldier  Or  adventurer  should  be  received 
in  any  case,  to  which  himself  was  never  so 
inuch  a  stranger ;  as,  if  his  own  lot  had  fallen 
in  Monster,  and  that  he  had  no  pretence  to 
any  thing  out  of  that  province,  Ins  evidence 
should  not  be  received  Us  to  any  thing  that  be 
bad  seen  done  in  Lempster,  or  Coonanght,  or 
Ulster,  wherein  he  was  not  at  all  concerned ; 
which  was  thought  to  be  a  very  unjust  rule, 
after  so  many  years  expired,  and  so  many  per- 
sons dead,  who  had  likewise  been  present  at 
those  actions :  and  by  this  means  many  per- 
sons were  declared  not  to  have  been  in  lebel- 
lioB,  when  there  was  full  evidence  that  they  had 
been  present  in  such  and  soch  a  battle,  and  in 
soch  and  such  a  siege,  if  the  witnesses  BDight 
have  been  received,  who  were  then  present  at 
Ibose  netions,  and  ready  to  give  testimony  of  it, 
and  of  such  circumstances  as  could  not  be 
feigned,  if  their  evidence  might  have  been  re- 
ceived. That  which  raised  the  greatest  urn 
brage  against  the  Commissioners  was,  that  a 
great  nomber  of  the  most  infoasons  pertons  of 
the  Irish  nation,  vrho  were  looked  upon  by 
those  of  their  own  country  with  the  greatest  de^ 
testation,  as  aea  who  hid  bee*  the  most  vio- 


knt  fonenters  and  prosecutors  of  the  rebdlioa, 
and  the  greatest  oppotersof  all  moderate  coun« 
sela,  and  of  all  expedienis  which  might  have 
contributed  towards  a  pe«ce  in  the  late  king^v 
time,  whereby  the  nation  might  have  been  re- 
deemed, and  who  had  not  had  the  confidence 
so  much  as  to  offer  any  cbim  before  the  late 
Commissioners,  were  now  adjudged  and  declared 
iBnocenu,and  so  restored  to  their  estates;  and 
that  many  others,  who  had  in  troth  never  been 
in  lebellion,  but  notoriously  served  the  king 
against  the  rebels,  both  in  ^land  and  in  bo* 
land,  and  had  never  been  pot  out  of  the  poa* 
session  of  their  estates,  were  now  upon  some 
slight  evidence,  by  the  interception  of  letters^ 
or  confession  of  messengers  that  they  had  some 
correspondence  with  tl^  rebeJji,  though  it  was 
evident,  that'veven  that  correspondence  waa 
perfunctory,  and  only  to  secure  them  that 
they  might  pursue  his  majesty's  service,  were 
oonderoned,  and  had  their  estates  taken  away 
from  them.  Many  who  had  formerly  made 
their  claims,  without  insisting  upon  any  diwda 
of  settlements  or  other  conveyances  10  law^ 
now  produced  formal  settlements,  in  oousidera* 
tion  of  marriage,  or  other  like  good  considera* 
tions  in  law,  made  before  the  beginning  of 
the  Rebellion  ;  which  being  now  proved  by 
witnesses  enough,  decrees  were  every  day 
obtained  for  the  restitution  of  great  quan- 
tities of  land  upon  those  deeds  and  convey* 
ances:  though  the  forgeries  of  those  deeds,  and 
perjuries  of  the  witnesses,  were  very  nuto« 
rious,  and  *  some  instances  were  given  of  the 
manifestation  and  direct  proof  made  of  the  for* 
gery  of  deeds,  upon  which  decrees  had  been 
made,  to  the  satisfaction  of  the  commissioners 
themselves,  within  a  very  short  time  after  the 
pronoiincing  snch  decrees,  and  yet  no  repara- 
tion was  given,  but  the  suid  decrees  proceeded 
and  were  executed,  with  all  rigour.  The 
Commissioners  answered,  Thattbey  bad  made 
no  decrees  but  according  to  their  consciences, 
and  such  as  they  were  obliged  to  make  by  the 
course  and  rules  of  justice;  that  they  did  not 
doubt,  but  in  truth  did  believe,  that  there  had 
been  evil  practices  used,  both  in  forging  of 
deeds  and  corrupting  of  witnesses,  and  that 
the  same  was  equally  practised  by  the  English 
as  well  as  the  Irish  ;  and  there  rare  that  they 
had  been  obliged  to  make  that  order  which  had 
been  so  much  excepted  against,  not  to  admit 
the  testimony  of  any  English  adventtu'er  o# 
soldier  in  the  case  of  another  adventurer  or  sol* 
dier  >  fur  that  itwas  vciyr  notorious  they  looked 
upon  the  whole  as  one  joint  interest,  and  sogra^ 
tifiea  each  other  in  their  testimonies  :  and  of 
this  they  gave  many  sad  instances,  by  which  it 
was  too  evident,  that  the  peri uries  were  mutoal; 
and  too  much  entertained  by  the  one  and  the 
other  side :  that  they  had  used  the  best  pn evi- 
dence and  vigilance  they  could,  by  the  careful 
examination  of  the  witnesses,  which  ware  pro- 
duced apart,  and  never  in  the  nresenoe  of 
each  other,  and  by  asking  them  all  ^nch  ma- 
terial questions  as  occurred  to  their  nndersland* 
iags,  and  whiok  they  eooM  not  eapsot  to  be 
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wakitdf  to  dUcmrer  the  tnith,  and  to  prevent 
and  manifest  all  perjury  :  That  they  bad  like- 
wise oied  tMr  utmott  diligence  and  care  to 
prevent  their  being  imposed  upon  with  false 
and  fbrg^  deeds  and  conveyances  by  taking 
a  precise  and  strict  view  themselves  of  all  deeds 
produced ;  and  interrogated  ibe  witnesses  with 
all  the  cunning  they  could,  upon  the  matter  and 
consideration  upon  which  such  deeds  bad  been 
entered  into,  and  upon  the  manner  and  cir- 
cumstances in  the  execution  thereof;  which 
was  ail  the  providenee  they  could  use ;  and 
though  they  met  with  manv  reasons  oftentimes 
to  doubt  the  integrity  of  the  proceedings,  and 
in  their  own  private  consciences  to  apprehend 
there  might  he  great  corruption,  yet  that  they 
were  obliged  judicially  to  detennine  according 
to  the  testimony  of  those  witnesses,  and  the 
evidence  of  those  deeds  in  law,  against  which 
no  proofs  were  made :  That  they  hi^iconstantly 
beard  all  that  the  adverse  party  thought  fit  to 
object,  both  agaiost  the  crecfit  of  any  wit- 
nesses, and  the  truth  of  any  con? evances  which 
were  produced  :  upon  which  tney  had  re* 
jected  many  witnesses,  and  disallowed  some 
conveyances:  but  wheu  the  objections  were 
only  founded  upon  presumptions  and  proba- 
bilities, as  most  usually  they  were,  they  could 
not  weigh  down  the  full  and  categorical  evi- 
dence that  was  given  :  That  if  they  bad  yielded 
to  the  importunities  of  the  persons  concerned, 
who  oftentimes  pressed  to  have  further  time 
given  them  to  pruve  such  a  perjury,  or  to  dis- 
prove such  a  conveyance,  it  must  have  made 
their  work  endless,  and  stopped  all  manner  of 
proceedings,  fur  which  it  appeared  that  they 
were  streightened  too  much  in  time,  and  that 
in  truth  would  have  but  opened  the  doors 
wider  for  perjury  and  other  corruptions  ;  since 
it  was  very  plain  to  them,  that  either  side 
could  bring  as  many  witnesses  as  they  pleased, 
to  prove  what  they  pleased,  and  Uiat  they 
would  bring  as  many  as  they  believed  neces- 
sary for  the  work  in  hand  :  And  therefore  that 
the  commissioners  having  before  prescribed  a 
method  and  rules  tn  themselves  for  their  proceed- 
ing, and  that  no  man  could  have  a  cau^e  in  which 
he  was  concerned  brought  to  hearing  without  his 
.  knowing  when  it  was  to  be  so  heard,  and  soit  was 
to  be  presumed  that  he  was  well  provided  to 
support  his  own  title  ;  and  therefore  that  they 
bad  thoueht  fit,  upon  mature  delib<aration 
amongst  themselves,  to  adhere  to  the  order 
th^  had  prescribed  to  themselves  and  others, 
and  to  condode  that  they  could  not  be  able  to 
prove  that  at  another  day,  which  they  were  not 
to  prove  then  :  For  the  discovery  of  any  for^ 
gery  after  the  decrees  had  been  passecl,  and 
upon  which  they  had  given  no  reparation,  they 
confossed  some  few  such  discoveries  had  been 
made  to  them,  by  which  the  foqgery  appeared 
very  clearly ;  but  as  they  had  not  power  by  the 
'  act  of  parUameot  to  punish  either  forgery  or 
pegury,  but  must  leave  the  examination  and 
punishment  thereof  to  the  law,  and  to  rhe 
.  jttd^  of  the  law  ;  so  that  they  had  only  au- 
thority to  mako  decrees  upon  tacb  grounds  as 


satisfied  them  in  their  ooilscieaoce,  but  had  not 
any  authority  to  reverse  those  decrees  after 
they  were  once  made  and  published,  omip  any 
evidence  whatsoever.  They  concinaed  with 
their  humble  desire  to  tlie  kmg,  that  the  strict- 
est examination  might  be  made  of  their  cor- 
ruption^ in  which  they  were  sure  to  be  found 
very  innocent,  against  all  the  malice  that  was 
discovered  asainst  them :  That  they  had  pro- 
ceeded in  all  things  accord iug  to  the  integrity 
of  their  own  hearts,  and  the  best  of  their  under- 
standings ;  and  if  they  had,  through  the  de- 
fect of  that,  erred  in  any  part  of  their  deter- 
minations, they  hoped  their  want  of  wisdom 
shonld  not  be  imputed  to  them  as  a  crime. 

Many  who  had  a  very  good  opinion  of  the 
persons  and  abilities   of  the   commissioners, 
were  not  yet  satisfied  with  their  defence  ;  nor 
did  theyMieve  that  they  were  so  strictly  bound 
to  judge  upon  the  deposition  of  suspected  wit- 
nesses :  But  that  they  were  therefore  trusted 
with  an  arbitrary  power,  because  it  was  fore- 
seen that  juries  would  not  have   been  intire ; 
so  that  they  were,  upon  weighing  all  circum- 
stances, to  declare  what  in  their  consciences 
they  believed  to    be   true  and  just :  That  if 
tliey  had  bound  themselves  up  by  too  strict  aud 
unreasonable  rules,  that    they  shoold  rather 
have  in  time  reformed  those  rules,  than  thou^^ht 
to  support  what  was  done  amiss,  by  the  observ- 
ation of  what  they  had  prescribed  to  them- 
selves ;  and  it  was  helieved  that  the  entire  ex- 
clusion of  tlie  £nglish  from  the  proving  of  what 
could  not  in  nature  be  otherwise  proved,  was 
not  just  or  reasonable:   That  their  want  of 
power  to  reverse  or  alter  their  own  decrees, 
upon  any  emeifent  reasons  which  could  after^ 
wards  occur,  was  a  just  ground  for  their  serious 
deliberation  in  and  before  they  passed  any  such 
decrees ;   and  their  excuse  for  not  granting 
longer  time,  when  it  was  pressed  for,  upon  rea- 
sons which  were  very  visible,  was  not  to  be  jus- 
tified, it  not  being  possible  for  an?  man  to  de* 
fend  himself  against  the  claims  of  tbe  Irish, 
without  knowius  what  deeds  or  witnesses  they 
would  produce  for  making  good  their  sugges- 
tions ;   and  therefore  it  was  as  impossible  for 
them  to  have  all  their  evidence  upon  the  place : 
besides  that,  it  was  very  evident,  that  in  their 
last  ten  davs  of  their  sitting  (which  were  hke- 
wise  thought  to  be  when  their  power  as  to  those 
particulars  was  determined,  aud  in  which  they 
had  made  more  decrees  than  in  all  the  time  he« 
fore)  tiiey  had  made  so  many  in  a  day  (con- 
trary to  their  fonuer  rule  and  method^  that 
men  were  plainly  surprised,  and  could  not  pro- 
duce  thoee  proofs  which  in  a  very  short  time 
they  might  have  been  supplied  with ;  and  the 
refosing  to  allow  them  that  time,  was  upon  the 
matter  to  determine  their  interest,  ai(d  take 
away  their  estates,  without  being  ence  beanl, 
and  upon  the  bare  allegations  of  their  adversa^ 
ries;   and  in  those  latter  decrees  many  in- 
stances were  given  of  that  nature,  wherein  tbe 
evidence  appeared  to  be  very  fuU,  if  time  had 
been  given  to  produce  it. 

There  was  one  ? ery  notable  case  decreed  by 
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Uie  Commisiionert  extremely  complained  of, 
and  cried  out  upon  by  «U  parties,  at  well  Irish 
as  EngUsli;  and  for  wbicli  the  Commissioners 
themselves  made  no  o^her  excuse  or  defence 
but  the  receipt  of  a  letter  from  the  king;  which 
was  not  thou(|ht  a  good  excuse  fur  sworn  judges, 
as  the  Commissioners  were :  It  was  the  case  of 
the  marquis  of  Antrim ;  which  case  bavins  been 
so  much  upon  the  stnge,  and  so  much  enlarged 
apon,  to  the  reproach  of  the  king,  and  even  to 
the  traducing  of  the  memory  of  bis  blessed  fa- 
ther ;  and  some  men,  who  most  contributed  to 
what  was  unwarily  done  in  that  affair,  having 
done  all  the^  could  to  wound  my  reputation, 
and  to  get  it  to  be  believed,  that  I  misled  his 
maies ty,  by  my  advice,  to  oblige  that  marquis ; 
I  think  it  a  debt  due  to  truth,  and  to  the  honour 
of  both  their  majesties,  as  well  as  for  my  own 
vindication,  to  set  down  a  very  particular  nar- 
ration of  that  whole  af!air ;  by  wnich  it  will  ap- 
pear how  far  the  king  was  from  so  much  as 
wishing  that  any  tbing  slmuld  be  done  for  the 
benefit  of  the  marouis,  which  should  be  con- 
trary to  the  rules  of  justice.  Whilst  his  majesty 
was  in  foreign  parts,  he  received  frequent  ad- 
vertisements from  England  and  from  Ireland, 
that  the  marquis  ef  Antrim  behaved  himself 
verv  uudotifuUv  to  him;  that  he  had  made  him- 
self very  gratenil  to  tlie  rebels,  by  calumniating 
the  late  kinc;  and  that. he  had  given  it  under 
his  hand  to  freton,  or  some  other  principal  per- 
son employed  under  Cromwell,  that  his  Lste  ma- 
jesty had  ^ent  him  into  Ireland  to  join  with  the 
rebels,  and  that  he  was  not  offended  with  the 
Irish  for  entering  into  that  rebellion.     Which 
was  a  calumny  so  false  and  so  odious,  and  're- 
flected so  much  npon  the  honour  of  his  majesty, 
that  the  king  was  long  resolved,  as  soon  as  God 
should  put  it  into  his  power,  to  cause  the  strict- 
est examination  to  be  taken  concerning  it:  the 
report  having  gained  much  credit  with  his  ma- 
jesty, b^  the  notoriety  that  the  marquis  had  pro- 
cured great  recommendations  from  those  who 
foverned  in  Ireland  to  those  who  governed  in 
England;  and  thnt  upon  the  presumption  of 
that  he  had  come  into  Enghind,  and  as  far  as 
St.  Albans  towards  London ;   from  whence  he 
was  forced  suddenly  to  return  into  Ireland  by 
the  activity  of  his  many  creditors,  who,  upon 
the  news  of  his  coming,  had  provided  for  his  re- 
ception, and  would  unavoidably  have  cast  him 
into  prison  ;   and  no  recommendation  could 
have  inclined  those  who  were  in  authority  to  do 
any  thing  extraordinary  for  the  p'rotection  of  a 
person,  who  from  the  beginning  of  the  Irish  re- 
bellion lay  under  so  ill  a  character  with  them, 
and  had  so  ill  a  name  throuf;hout  the  kingdom. 
The  king  bad  been  very  few  days  in  London, 
after  his  arrival  from  the  parts  beyond  the  seas, 
when  ha  was  informed  that  the  niMrquis  of  An- 
trim was  upon  his  way  from  Ireland  tqwards 
the  court;  and  the  Commissioners  from  Ireland, 
who  have  been  mentioned  before,  were  the  first 
(if  1  remember  well)  who  gave  his  majesty  Chat 
information;  and  at  the  same  time  told  him  all 
that  his  majesty  had  heard  before  concerning 
tte  narqois,  and  of  the  bold  calumnies  wito 


which  be  had  traduced  his  rojal  father,  witb 
manv  other  particular!;  all  which  they  affirmed 
would  be  proved  by  unquestionable  evklence, 
and  b^  letters  and  certificates  under  his  own 
hand.    Upon  this  full  information  (of  the  truth 
\vhereof  his  majesty  entertained  no  doubt),  as 
soon  as  the  marquis  came  to  town,  be  was,  by 
the  king's  special  order,  committed  to    the 
Tower;   nor  could  any  petition  from  him,  or 
intreaty    of  his  friends   (of   which   he  had 
some   very   powerful)  prevail   witb  his   ma- 
jesty to  admit  him  into  his  presence;    but  by 
the  first  opportunity  he  was  sent  prisoner  to 
Dublin,  where  he  was  committed  to  the  castle^ 
his  majesty  having  given  direction   that  ha 
should  be  proceeded  against  with  all  strictness 
according  to  law ;  and  to  that  purpose  the 
lords  justices  were  required  to  give  all  orders 
and  directions  necessary.  The  marouis  still  pro- 
fessed his  innocence,  and  used  all  tue  means  ha 
could  to  procure  that  he  might  be  speedily 
brought  to  his  trial,  which  the  kin^  likewise  ex- 
pected ; '  but  after  a  year's  detention  in  prison, 
and  nothing  brought  against  him,  he  was  set  at 
liberty,  and  had  a  pass  given  him  by  the  coun- 
cil there  to  come  into,  England.     He  then  ap- 
plied himself  to  his  majesty,  demanding  nothing 
of  favour ;  but  expected  justice,  and  Siat  afler 
so  many  years  being  deprived  of  bis  estate,  he 
might  at  last  be  restored  to  it,  if  nothing  could 
be  obiected  against  him  wherein  be  ^d  dis- 
served bis  majesty.    He  was  a  gentleman, that 
from  his  youth  had  been  bred  up  in  the  court  of 
England ;   and  having  married  the  duchess  of 
Buckingham,  he  had  been  very  well  received 
by  both  their  majesties,  and  was  firequently  in 
their  presence;  he  had  spent  a  very  vast  estate 
in  the  court,  without  ever  having  received  the 
least  benefit  or  advantage  from  it ;    he  had  re- 
tired into  Ireland,  and  lived  upon  his  own  estate 
in  that  country  some  years  before  the  rebellion 
broke  out ;  in  the  beginning  whereof  he  under- 
went some  suspicion,  having  had  some  corre- 
spondence with  them,  and  possibly  made  some 
undertakings  to  them ;  but  he  went  speedilv,  to 
Dublin,  and  from  thence  transported  nimseff  tp 
Oxford  to  his  majesty,  to  whom  he  gave  so  good 
an  account  of  all  that  had  passed,  that  theViug 
had  no  doubt  of  his  affection  to  his  service, 
though  he  had  little  confidence  in  his  judgment 
and  understanding,  which  were  never  very  re- 
markable :  Besides  that,  it  was  well  known  th  a 
he  had  a  very  unreasonable  cnvjr  towards  the 
marquis  of  Ormond,  and  would  fain  have  it  be- 
lie%'ed  that  his  interest  in  Ireland  was  so  great, 
that  he  could  easily  reclaim  that  wliole  nation 
10  his  majesty's  obedience ;  but  that  vanity  and 
presumption  never  gained  the  least  credit  with 
his  majesty. 

Upon  the  Scots  entering  into  England  with 
their  army  upon  the  obligation  of  their  cove- 
nant, and  ail  his  majesty's  endeavours  to  pre- 
vent it  being  disappointed,  the  marquis  of 
Montross  had  proposed  to  his  majesty  to  make 
a  jonrney  pnvately  into  Scotland,  and  to  get 
into  the  Highlands ;  where,  with  bis  majesty's 
authority,  be  hoped  he  should  he  abk  to  draw 
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togetlier  luch  a  bodj  of  fnen  as  night  gire  hit 
cottDtrTtnen  oante  to  call  for  choir  vmn  army 
oat  of  Engtaad  to  iecore  themtelf  et ;  and  with 
thb  overture,  or  vpon  the  debate  thereof^  tbat 
earl  of  Antrim  (for  lie  wastlieo  no  mtoirt)  might 
ha  likewise  sent  into  Ulster,  where  his  interest 
lay,  frum  wbenoe  he  would  he  aUe  lo  transport 
a  body  of  me*  into  the  Highlands,  whore  he 
had  likewise  the  cUn  of  the  Maodooalds,  who 
acknowledged  him  to  be  their  chtef^  and  would 
be  coasequentlj  at  his  devotion;  by  which 
foeaos  the  marquis  of  Montross  would  be 
•nabied  the  more  powerfully  to  proceed  in  his 
undertaking.  I'lie  earl  of  Antrim  entered  upon 
bis  undertakine  with  grest  alacrity,  add  miaer- 
took  to  the  kiajBt  to  peiibrm  great  matters  in 
Soothind,  to  which  liis  own  interest  aud  anirao- 
nty  enough  disposed  him,  having  an  old  and 
•harp  contro^ersv  and  cootastatiou  with  the 
•art  of  Argyll,  who  had  disponessed  him  of  a 
farge  territory  there.  All  things  being  adjusted 
for  this  undertaking,  and  his  majesty  being  well 
pleased  with  the  chearfoloess  of  the  Earl's  un- 
dertaking, he  created  him  at  that  time  a  mar- 
quis, gave  bin  letters  to  the  marquis  of  Or* 
mond,  his  lieutenant  there,  as  well  to  satisfy 
bim  of  the  good  opinioo  be  had  of  the  marquis 
of  Antrim,  and  of  the  trust  be  hod  reposed  in 
him,  as  to  wish  Mm  to  give  him  bH  the  assist- 
onGB  he  «ould  with  ooai(cnieiice  for  the  carrr- 
sag  on  that  eipeditioo  for  Scotland ;  aad  for 
the  better  preventing  any  incopftPience  that 
night  foil  oat  by  the  rashness  and  inadvertency 
of  the  marquis  towards  the  marquis  of  Oimond, 
hk  majesty  sent  Daniel  OTfeil,  one  of  his  bed- 
ehamber,  mto  Irefawd  with  him,  who  bad  great 
fitfwfr  over  him,  and  very  much  credit  witli  the 
marquis  of  Ormond,  and  was  a  man  of  that  ad* 
idren  and  dexterity,  that  no  man  oooM  so  weH 
fnevent  the  incouvcnienoes  and  prejodice 
which  his  natuml  indiseretion  and  levity  might 
tsmpc  the  marquis  to,  or  more  dispose  and  m- 
teiine  tbe  lord  lieutenant  to  uke  little  notice  of 
those  vanities  and  indiscretions ;  and  the  king 
idid  likewise,  having  no  desire  tbat  tbe  marqos 
•boold  stay  long  in  Dublin,  and  be  promising  at 
llis^iog  from  Okford,  tbat  he  woold  in  person 
go  into  Scotland  with  bis  forces,  give  him  leave 
to  hold  that  oorrespopdence  imb  the  Irish 
v«4)ets  (who  bid  the  command  of  tbe  most 
Northern  parts,  and  without  whose  connivance 
«t  least  he  woold  very  hardly  be  able  to  make 
Ills  levies,  and  transport  bis  men)  as  was  neces- 
sary to  that  end :  Within  the  limits  of  which  it 
•is  probable  enough  that  he  did  not  contain  him- 
self, aod  might  say  many  things  which  he  bad 
not  the  least  aotiioriiy  to  warrant  him  in. 

Upon  his  coming  to  Dublin,  the  lord-lieu- 
tenant  gave  him  all  the  countenance  he  coiild 
wiA,  and  assisted  him  in  all  tbe  ways  he  could 
to  pixiaecttte  his  ^design  ;  but  the  men  were  to 
ibe  raised  in  or  near  tbe  rebels  quarters:  And 
it  canaot  be  denied  but  that  the  levies  be  made, 
wad  sent  over  into  Scotland,  under  the  com-1 
*fliand  of  Ralketo,  was  the  foundation  of  all 
'thpse  wonderful  acts  which  were  afterwards 
pafMnBued  vy  the  tmqais  of  tfvntrois  p  ibcy 


were  1,900  very  good  SBoa,  with  iwv  good 
oflioers,  all  so  hardy,  that  neither  tbe  ill  fare, 
nor  the  ill  lodging  in  the  Hi^ands  gave  them 
mfy  disconragement,  aad  gave  ibe  first  reputa* 
tion  to  the  marquis  of  Montross  of  being  at  the 
head  of  an  army,  ander  which  he  drew  together 
soch  of  tbe  Highlanders,  and  others  of  his 
friends  wlio  were  wilting  to  repair  to  him ;  but 
upon  any  military  action  aoo  defeat  given  by 
them  to  the  enemy,  which  ha'ppened  as  often 
as  thev  encountered  tbe  Scots,  they  w^t  al- 
ways home  with  their  boot/ to  their  hoosesj 
and  the  Irish  only  staid  together  with  their 
general.    And  /ron  this  beginning  the  marouis 
df  Montross  grew  to  that  power,  that  aner 
many   battles    won    by    him    frith    notabit 
slaughters  of  tbe  enemy,  in  one  of  which  he 
defeated  tbe  marouis  of  Argyle,  with  his  army 
of  above  treble  the  number  of  what  Montross 
had,  and  in  which  the  marquis  of  Argyle  was 
forced  to  make  his  escape,  by  putting  himself 
almost  single  into  a  boat,  and  so  putting  himself 
off  into  the  sea,  having  left,  besides  others, 
manyiof  his  own  name  and  family  dead  upon 
the  ground ;  afler  which  the  marquis  of  Mont- 
ross marched  victoriously  with  hn  army,  till  be 
made  himself  master  of  Edinburgh,  and  re- 
deemed out  of  the  prison  there  the  earl  of 
Crawford,  lord  Ogilby,  and  many  others  of  his 
friends^  who  had  been  taken  and  sent  thither, 
with  the  resolution  that  they  should  all  lose 
their  heads;  aad  the  martMiis  of  Montross  him- 
self did  always  acknowledge,  cba^  the  rise  of 
his  good  success  was  due  and  to  be  imputed  tn 
that  body  of  Jrish,  which  had  in  the  beginning 
been  sent  over  by  the  marquis  of  Antrim;  to 
whom  the  king  had  acknowledged  the  service 
by  several  letters  al!  in  bis  own  baod,  in  which 
were  verr  gracious  eipressions  of  tbe  sense  his 
majesty  oad  of  bis  great  services,  and  his  reso- 
lution to  reward  him.    It  is  true,  the  marquis 
of  Antrim  himself  had  not  gone  over  with  bis 
men,  as  he  promised  to  do,  but  stayed  behind 
in  Ireland,  onder  pretence  of  raising  a  greater 
body  of  men,  with  which  he  woold  venture  his 
own  person ;  bm  either  out  of  jealousy  or  db- 
pleasore  against  the  mareuis  of  Montross,  or 
having,  in  truth,  no  mino  to  that  service,  he 
never  pnrsocd  the  one  nor  the  otlier,  but  ro 
mainea  not  only  in  the  enemfes  quarters,  but 
in  their  councib,  taking  all  occasions  to  cross 
whatsoever  tbe  lord-lieutenant  most  -dssired ; 
by  which  he  give  so  great  advantwes  against 
hmiself,  and  might,  in  strictness  ot  law,  hat*e 
been   as  severdjT   punished    by  *tbe  king  as 
the  worst  of  the  rebels.    At  last,  aAer  be  had 
been  taken  prisoner  by  tbe  &igliih  or  Scotch, 
and  made  hb  escape  out  of  their  hands,  he 
transported  bimselr  into  Flanders^  and  ftom 
thence  came  into  the  West  into  the  harbour  of 
Falmouth,  when  tbe  priuce  (his  majesty  that 
Oow  is)  was  in  Cornwall ;  to  whom  be  imme- 
diately made  tender  of  his  service  with  two 
good  frigates  which  he  bad,  and  in  which  were 
likewise  a  quantity  of  arms,  ai>d  someammooi- 
tion,  which  he  had  procured  in  Flanders,  for 
the  supply  of  Irehmd.    Most  of  ibe  aims  w' 


481 J       STATE  TRIALS,  1 5M  9  Ch ahles  II.  1 663-7.— //jtf  Earl  qf  Clarendon.      [4S« 


ammunitiun  were  employed,  with  his  consent, 
fur  supplying  of  the  croops  and  garrisons  in 
Cornwall ;  nnU  bi«  majesty  innde  u^e  of  one  of 
the  frigiites  to  transpoit  his  person  to  SciJIy, 
and  from  thence  tu  Jersey ;  without  which  con- 
venience, the  prince  had  been  exposed  to 
very  great  difficulties.  And  afler  all  which, 
Dublin  heiug  given  up  to  tiie  parliament,  and 
the  krog^s  authority  withdrawn' tniro  that  king- 
dom, be  again  transported  himself  into  Ireland, 
and  joined  with  the  Irish,  and  was  l^y  them 
aent  into  France,  to  desire  the  queen- mother 
and  the  prince  to  send  the  marquis  oi  Ormond 
to  eiercise  bis  majesty's  government  in  th&t 
kingdom ;  which  was  done  accoi^dingly,  in  the 
manner  a$  is  mentione<l  before. 

The  marquis  of  Antrim  alledged  all  these 
particulnrs,  and  produced  many  original  letters 
from  the  late  knYg,  the  (lueen-mother  and  the 
prince,  \\\  all  which  his  services  had  been 
acknowledged,  and  many  promises  made  to 
him ;  and  concluded  witli  a  full  protefetation, 
that  lie  desired  no  pardon  for  any  thing  he  had 
ever  done  against  the  king;  but  if  tl^t  there 
was  the  least  proof  that  he  had  failed  in  bis 
fidelity  to  him,  or  had  not,  according  to  tlie  best 
of  his  understanding,  advanced  bis  service,  he 
looked  for  no  favour:  But  if  his  bein^  in  the 
Irish  quarters,  and  consulting  with  them,  with- 
out which  he  could, not  have  made  his  levies  for 
Scotland,  and  his  join  inir  with  them  afterwards, 
wl)en  bis  majesty's  authority  was  withdrawn 
from  thence,  do,  by  the  strict  letter  of  the  law, 
expose  him  to  ruin  without  his  majesty's  grace 
and  favour,  he  did  hope  his  mnjesty  would  re- 
deem him  from  that  u)i^ery,  and  that  the  foi^ 
feiture  of  bis  estate  should  not  he  taken,  as 
if  he  were  a  ^traitor  and  a  rebel'  to  the  king : 
And  it  ajtpeared,  that  if  he  were  restored  to 
all  he  could  pretend,  his  debts'Were  so  gret^, 
and  bis  creditors  had  that  legal. incumbrance 
upon  his  fortune,  that  bis  condition,  at  best, 
ftoold  not  be  liable  to  much  envy.  Though 
the  king  had  never  been  taken  notice  of  to  have 
any  great  incti natron  to  the  marquis,  who  was 
very  little  known  to  him;  yet  this  representa- 
tion, and  clear  view  of  what  he  had  done,  and 
what  he  had  sutfered,  raised  great  compassion  to- 
wards him  in  his  majesty's  royal  breast;  and  he 
thought  it  would,  in  some  degree,  refleei  upon 
bis  own  honour  and  justice,  and  upon  the 
memory  of  his  blessed  father,  if,  in  a  time  when 
be  passed  by  so  many  heinous  transgressions, 
be  should  leave  the  marquis  to  the  fury  of  his 
enemies,  for  no  other  crime  upon  the  matter, 
tlmn  for  not  having  that  prudence  and  justice 
in  hii  eodearonrs  to  serve  the  king,  as  he  ought 
to  have  had;  nnd  the  rigour  he  had  exercised 
towarda  him  upon  his  first  arrival,  in  sending 
bim  to  be  tried  in  Irehnd  by  those  who 
Enough  wished  his  destruction,  and  that  they 
bad  not  been  able  to  make  the  least  proof 
opiinst  biro,  improved  his  majesty's  good  dis- 
position towards  him  :  Yet  he  refused  positive- 
ly to  write  a  letter  to  the  commissioners  on  his 
behalf^  which  the  marquis  most  importunate- 
ly desired,  as  the  only  .thing  that  could  do  him 
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good ;  but  his  majesty  directed  a  letter  to  be 
prepared  to  the  lord  lieutenant,  in  which  a])  his 
allegations  and  suggestions  should  he  set  down, 
and  (be  truth  thereof  examined  by  the  lord- 
lieutenant ;  and  that  if  he  should  be  found  to 
have  committed  no  greater  faults  against  hi» 
majesty  than  those  which  he  confessed,  that 
then  the  lett^  should,  he  sent  to  the  Commis* 
siuners,  that  they  might  see  both  their  miuestiei 
testimonies  in  such  particulars  as  were  known 
to  themselves.  And  tins  letter  was  very  warily 
drawn,  and  being  approved  by  his  majesty,  was 
sent  accordingly  to  the  lord-lieutenant;  and 
shortly  after  was,  contrary  to  bismajestv^s  re- 
solution, and  contrary  tojny  advice,  ancf  with- 
out my  knowledge  and  privity,  likewise  sent  Xo 
the  commissioners;  who  had  thereopon  made 
such  a  decree  as  is  before  mentioned,  and  de- 
clared that  they  had  made  it  only  upon  that 
ground :  Which  gave  Ins  majesty  some  trouble^ 
nnd  obliged  him  to  insert  a  clause  in  the  next 
bill  concerning  that  affjir.  And  this  was  iho 
whole  proceeding  that  related  to  the  marquis 
of  Antnm,  in  which  1  had  no  temptation  of  any 
kind  to  incline  me;  and  I  do  yet  want  under- 
standing to  comprehend  how  there  was  more 
fiivour  shewed  towards  him  by  bis  majesty^ 
than  he  might  in  troth  very  reasonably  pretend 
to,  what  noise  sctver  hath  been  raised,  and 
what  glosses  soever  have  been  made  upon  that 
whole  transaction. 

\V  hen  his  majtety  entered  upon  the  debate 
of  this  third  bill,  which  was  transmitted  to  him 
fur  a  supl^lement  and  addition  to  the  former 
two,  he  Quickly  found  the  settlement  proposed, 
and  which  was  the  end  of  the  three  bills,  was 
now  grown  more  difficult  than  ever:  All  the 
measures  which  bad  formedy  been  taken,  from 
the  great  proportion  of  land  which  would  re- 
main to  be  disposed  of,  were  no  more  to  be  re- 
lied upon,  hut  appeared  to  have  been  a  wrong 
foundation  from  tne  beginning;  which  was  now 
made  more  desperate,  by  the,  vast  proportion** 
which  had  been  assigned  to  tbe  Ii^sh  by  the 
commissioners  decrees ;  and  somewhat  had  in-*^ 
tervened  by  some  actb  of  bounty  from  his  ma- 
jesty, which  had  not  been  carefully  enough 
watched  and  represented  to  him.  The  king 
had,  upon  passing  the  formei*  bills,  and  upon 
discerning  how  much  the  Irish  were  like  to 
suSer,  resolved  to  retain  all  that  should  by 
forfeiture,  or  otherwise,  come  to  his  majesty,  in 
his  own  poww,  lo  the  end,  that  when  the  settle- 
ment shosld  be  m«de,  he  might  he  able  to  gra- 
tifr  those  of  the  Irish  nation,  %vho  had  had  any 
ihinK  of  merit  towards  him,  or  been  least  fi^ulty; 
but  he  had  unawares  swerved  from  that  rule, 
and  had  made  Several  grants,  out  of  his  royal 
bounty,  to  many  of  his  servants,  who  had  been 
encouraged  by  their  friends  in  Ireland  to  make 
those  suits,  nnd  had  procured  certificates  from 
thence ;  which  being  produced  to  his  majesty, 
had  disposed  him  to  those  concessions,  which 
otherwise  he  would  not  so  easily  have  passed : 
There  was  besides,  in  all  such  granis,  a  nen. 
clause  introduced,  of  a  very  new  nature;  foe 
they  being  grotmded  always  upon  letters  out 
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of  Eofelandy  m>d  passed  under  the  Great  Seal 
of  .Ireland,  the  letters  were  fomied  there,  and 
iTAnsmitted  hither  only  for  his  niajest  v*s  sien 
manual ;  »o  that  neither  UU  majesty's  leariied 
counsel  at  law,  nor  any  other  his  ininisters 
(the  secretaries  only  excepted)  had  any  no- 
tice, of  such  grants.  The  clause  was,  ^  That 
if  any. of  those  lands  so  granted  by  his  ma- 
jesty bhould,be  otherwise  decreed,  his  majesty's 
grantee  should  be  reprized  with  our  lauds;  so 
that  many  cases  the  greatest  iuducenient  to  his 
majesty's  bounty  being  the  uncertainly  of  his 
own  right,  whicn  the  person  to  whom  it  was 
granted  was  obliged  to  vindicate  at  hb  own 
charge,  his  majesty  was  now  bound  to  make  it 
good  if  bis  grant  was  not  valid ;  and  so  that 
which  was  but  a  contingent  bounty,  was  turned 
into  a  real  and  substantial  benefit,  as  a  debt 
from  his  majesty :  Which  created  another  diffi- 
culty  in  the  settlement;  which  was  yet  more 
liard,  becLosc  there  were  many  claims  of  the 
Irish  themselves  yet  unheard,  all  the  false  ad- 
measuremeiKs  to  be  examined,  and  many  other 
sincertainties  to  be  determined  by  the  com- 
missioners, which  left  tho^  who  were  in  pos- 
session, as  well  OS  those  who  were  not,  in  tbe 
highest  insecurity  aud  apprehension. 

This  intricacy,  and  even  despair,  which  pos- 
sessed all  kind  of  people,  of  any  settlement, 
made  all  of  tiiem  wilhng  to  contribute  to  any 
that  could  be  proposed.  Tiicy  found  his  ma- 
jesty very  umvilling  to  conseiit  to  the  repeal  of 
the  decrees  made  by  the  Commissioned; 
which  must  have  taken  away  tbe  confidence 
and  assurance  of  whatsoever  should,  be  done 
hereafter,  hj  makins;  men  see  that  what  was 
settled  by  one  act  of  parliament  might  be  un- 
settled by  another ;  so  that  there  was  no  hope 
by  such  an  expedient  to  increase  the  number  of 
acres,  which  being  left  might  in  any  degree 
comply  with  the  several  pretences :  The  Irish 
found  that  they  might  only  be  able  to  obstruct 
any  settlement,  but  should  never  be  able  to  get 
9ucb  a  one. as  would  turn  to  their  own  satisfac- 
tion :  The  soldiers  and  adventurers  agreed  less 
aiBong  themselves ;  and  the  clamour  was  as 
great  against  those,  who,  by  false  admeasure- 
ments had  got  more  than  they  should  have,  as 
from  tho^e,  who  liad  received  less  than  their 
due ;  and  they  who  least  feared  any  new  exa- 
mination could  not  yet  have  any  secure  title, 
before  all  the  rest  were  settled.  In  a  word,  all 
xnen  found  that  any  settlement  would  be  better 
than  none  ^  and  that  more  profit  would  arise 
from  a  smaller  proportion  of  land,  quietly  pos- 
sessed, and  husbanded  accordingly,  than  of  a 
much  greater  proportion  under  a  doubtful  title, 
and  an  uncertainty  which  rnqst  dishearten  any 
industry  and  improvement.  Upon  these  con- 
siderations and  motives  th^y  met  amongst 
themselves,  and  debated  together  by  what  ex- 
pedient i^ey  might  draw'  light  out  of  this  dark- 
ness :  There  appeared  only  one  wny  which  ad- 
ministered any  reasonable  hope,  which  was,  by 
increasing  tbe  stock  for  reprisals  to  soch  a  de- 
gree, that  all  men's  pretences  migh^-  in  some 
measure,  be  provided  Sor ;  and  there  waj  no 


other  way  to  arrive  to  this,  but  by  every  man|a 
parting  with  somewhat  which  he  thought  his 
own :  And  to  this  they  had  one  encourage- 
ment, which  was  of  the  highest  importance  to 
tbem,  which  was,  that  this  way  an  end  \vould 
be  put  to  the  unlimited  junsdiction  of  tlte 
Commissioners,  (which  was  very  terrible  to 
them)  who  from  henceforth  would  huve  liule 
other  power  than  to  execute  what  sh.>uld  be 
here  agreed  upon.  In  conclusion,  they  brought 
a  proposition  to  the  king,  raised  and  digested 
between  themselves,  that  all  persons  who  were 
to  receive  any  benefit  by  this  act,  should  abate 
and  give  a  fourth  part  of  what  he  had  towards 
the  stock  for  reprisals  ;  all  which  the  Comrois* 
sioders  stiould  distribute  amongst  those  Irish 
who  should  appear  most  fit  for  bis  majesty's 
bounty  ;  and  this  agreement  was  so  unanimous, 
that  though  it  met  with  some  obstinate  opposi- 
tion af^er^  it  was  brought  before  bis  majesty, 
yet  the  number  of  the  opposers  was  so  small  in 
respect  of  the  others  who  agreed  to  it,  that  they 
grew  weary  and  ashamed  of  farther  contention  ; 
and  thereupon  that  third  Act  of  Settlement,  as 
supplemental  to  the  other  two,  was  consented 
to  by  tbe  king:  who,  to  publish  to  the  world 
that  nothing  stuck  with  him  uhich  seemed  to 
reflect  upon  the  Commissioners  to  their  preju- 
dice, resolved  to  make  no  change;  and  so, 
though  Mr.  Baron  Rainsfnrd,  and  sir  Thomas 
Beverly,  made  their  humble  suit  to  his  majesty, 
that  they  misht  not  return  again  into  IreUnd, 
his  majesty  did  not  grant  their  request,  and 
continued  sir  Edward  Smith,wbo  was  now  Chief 
Justice  of  the  Common  Pleas  in  that  kingdom, 
sir  Edward  Dee  ring,  sir  Allen  Broderick,  (who 
had  succeeded  Mr.  Coventry  in  that  office, 
when  he  returned  to  court)  sir  Winstan 
Churchill  and  col.  Cooke  his  Commissioners^ 
to  execute  what  was  done  by  this  new  act, 
and  so  to  perfect  the  settlement.  These  were 
all  the  transactions  with  reference  to  Ireland, 
which  I  was  privy  to,  and  in  which  I  assisted, 
as  all  the  rest  of  my  lords  of  the  council  who 
were  present  did ;  aud  did  very  little  more  ia 
it  than  any  of  the  rest  did,  except  when  any 
difficulties  occurred  in  their  private  meetings 
and  debates,  they  sometimes  resorted  to  me 
for  advice ;  which  I  was  very  ready  to  give 
them  to  the  best  of  my  understanding,  bemc 
very  ready  and  willing  to  take  any  pains  which 
might  make  that  very  difficult  work  more  easy 
to  be  compassed ;  but  as  I  never  deserved  any 
reward  for  so  doing,  so  I  ne\'er  received  the 
benefit  of  one  shilling  in  money,  or  monies- 
worth,  for  any  thing*  that  was  done  in  that  af- 
fair ;  and  was  so  far  from  entertaining  any 
overture  made  to  that  purpose,  that  it  is  noto- 
tiously  known  to  some  persons  of  honour,  who, 
I  presume,  will  be  reaciy  to  testify  the  same, 
that  when,  upon  his  majesty's  first  return  into 
England,  some  propositions  were  made  to  me, 
of  receiving  tlie  grant  of ^  some  forfeited  lands, 
and  for  tl)e  buying  of  other  lands  there,  upon 
the  desire  of  the  owners  thereof,  and  at  so  low 
a  price,  that  the  very  profit  of  the  land  would 
in  a  short  time  have  paid  for.  the  purchase^ 
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mod  other  overtures  of  immediate  benefit  in 
motie/,  ^hich  others  did,  and  lawfully  might 
accept;    I   rejecied  all   propositions  of  that 
kind,  or  relating  to  it,  and  declared  publicly 
and  privately,  that  I  would  neither  have  laudk 
iu  Ireland,  or  the  least  benefit  from  thence,  till 
•11  differences  and  pretences  there  were  so  fully 
agreed  and  settled,  that  there  could  be  no  more 
appeal  to  the  king,  or  repairing  to  his  majesty 
aod  council' for  justice;    in  whtch  I  told  them, 
I  should  never  be  thought  so  competent  an  ad- 
viser, after  I  had  any  title  uf  my  own  in  that 
kingdom,  to  bias  my  inclinations ;   and  i  never 
took  a  firmer  resolution  in  any  particular  in  my 
life,  than  to  adhere  to  that  conclusion :    Yet, 
because  it  is  notorious  enough,  that  I  did  re- 
ceive afterwards  some  money  out  *of  Ireland, 
and  have  a  very  lawful  title  to  receive  more,  it 
is  necessary,  for  my  own  entire  vindication,  to 
set  down  particularly  how  that  came  to  ^ass, 
and  to  mention  all  the  circumsbmces  which 
preceded,  accompanied  or  attended  that  afiuir. 
Amongst  the  bills  which  were  first  trans- 
mitted from  Irefand  after  bis  majesty's  happy 
return,  there  .was  an  imposition  of  a  certain 
sum  of  money  upon  some  specified  lands,  in 
the  several  provinces,  (the  nature  whereof  I 
canoot  chai]^e  m^  memor^r  with)  which  were  to 
be  paid  to  his  majesty  within«a  limited  time,  and 
to  be  disposed  of  by  his  majesty  to  such  per- 
sons who  had  served  him  faithfully,  and  sufier- 
ad  in  so  doingj^  or  words  to  that  effect ;    fof  I 
nay  with  a  very  good  conscience  say,  that  I 
never  to  this  minute  read  the  act  of  parlia- 
meot,  and  am  almost  confident  that  I  never 
beard  of  it  at  the  time  when  it  passed,  being 
often  absent  from  the  council,  by  reason  of  the 
gouty  or  other  accidents,  when  such  matters 
were  transacted.      But  very  near  two  years 
after  his  majesty's  return,  I  received  a  letter 
from  the  earl  or  Orrery,  that  there  would  be  in 
his  bands,  and  the  earl  of  Anglesey's  and  lord 
Maziarin's,   (who  it  seems    were  appointed 
treasurers  to  receive  the  money  raited  by  that 
act  of  parliament)  a  good  sum  of  money  for 
me ;    which  he  gave  me  notice  of,  tQ  the  end 
that  I  might  give  direction  for  the  disposal 
thereof,  whether  I  would  have  it  rettirned  into 
England  to  me  in  money,  or  laid  out  in  land  in 
Ireland ;    and  he  wished  that  I  would  speedily 
send  my  direction,  because  he  was  confident 
that  the  money  would  be  paid  in  at  least  by 
the  time  that  my  letter  could  Arrive  there.   No 
man  can  -be  mor£  surprised  with  any  thing, 
than  I  was  at  the  receipt  of  this  letter ;  be- 
lieving that  there  was  some  mistake  in  it,  and 
that  my  name  might  have  been  nsed  in  trust 
by  somebody  who  had  given  no  notice  of  it ; 
and  without  returning  any  answer  to  the  earl 
of  Orrerv,  I  writ  by  that  post  to  the  lord  lieu- 
tenant, (ror  it  was  after  his  first  going  into  Ire- 
land) to  tttfonn  him  what  my  lord  of  Orrery 
bad  writ  to  me,  and  to  desire  him  to  inform 
me,  by  his  own  inquiry,  what  the  meaning  of  it 
might  ba.    Before  I  had  an  answer  from  the 
ioid  lieutenant,  or    indeed  before  my  letter 
aould  come  to  bis  'baDd%  I  rtccivcd  a  itcond 


letter  from  the  earl  of  Orrery ;  in  which  he  in-, 
formed  me,  that  there  was  now  paid  in,  to  mj 
use,  the  sum  of  12)600/.  or  ther<;abou:s,  and 
that  there  would  be  the  like  sum  again  receiv- 
ed at  the  end  of  six  months ;  sending  roe  like- 
wise a  particuUir  direction  to  what  person,  aud 
in  what  form  I  tvas  to  send  my  order  for  tlva 
payment  of  the  money.  I  forbore  likewise  to 
answer  this  letter,  titi  I  had  received  an  answer 
from  the  lord  lieutenant ;  who  then  informed 
roe  at  large,  what  title  I  had  to  this  moocy, 
and  how  I  came  to  \ii\e  it :  That  shortly  afiec 
the  passine  of  that  act  of  parliutnent  which 
had  given  his  majesty  the  disposal  of  the  money 
before-mentioned,  tiie  earl  of  Orrery  had  come 
to  him,  and  putting  him  in  mind  how  ilie 
Chancellor  had  rejected  all  overtures  which 
had  been  made  to  him  of  benefit  out  uf  that 
kingdom,  (which  refusal  and  many  otherS| 
which  shew  how  unsolicitous  I  have  alv^ays 
been  in  the  way  of  getting,  is  not  mure  known 
to  any  man  living  thaa  to  the  lord  lieutenant) 
wished  that  he  would  move  his  majesty  to  con- 
fer some  parr  of  that  money  upon  him  ;  which 
the  lord  lieutenant  very  willingly  did,  and* his 
majesty  as  chearfully  granted  :  That  a  lette^ 
was  accordingly  prepared,  and  his  majestVa 
royal  signature  procured  by  Mr.  Secretary  Ni« 
cholas,  who  was  at  the  same  time  commanded 
by  the  king  not  to  let  me  know  of  it ;  and  to 
which  purpose  there  was  likewise  a  clause  in 
the  letter,  whereby  it  was  provided  that  I 
should  have  no  notice  of  it,  which  the  lord 
lieutenant  said  was  by  his  majesty's  direction,^ 
or  with  his  approbation  ;  because  it  was  said, 
that  if  I  bad  notice  of  it,  I  would  be  so  foolish 
as  to  obstruct  it  myself:  And  that  there  was 
a  clause  likewise  m  the  said  letter,  which  di« 
rected  the  payment  of  the  said  money  to  my, 
heirs,  executors  or  assigns,  if  I  should  die  be« 
fore  the  receipt  thereof.  Of  all  wliich  being 
thus  fully  advertised  by  the  LonI  Lieutenant, 
and  of  which,  till  that  time  I  had  not  the  least 
notice  or  ima^nation,  I  desired  Mr.  Secretary 
Nicholas  to  give  me  a  copy  of  that  letter, 
(which  had  been  since  passed  as  a  grant  onto 
me  under  the  great  seal  of  Ireland,  according 
to  the  form  of  that  kingdom)  which  he  gave 
roe,  with  a  larger  acconnt  of  many  gracious 
circumstances  in  tbe  king's  granting  it,  and  thr 
obligation  laid  upon  him  wf  secrecy,  and  tlio 
great  caution  that  was  used  that  I  might  bavs^ 
DO  notice  of  it.  After  I  was  informed  of  all 
this,  I  did  not  think  there  was  any  thing  left 
for  me  to  do,  but  to  make  my  humble  acknow- 
ledgement to  liis  majesty  for  his  royal  boonty, 
and  to  take  care  for  the  receiving  and  tran»-. 
mitting  tbe  money  to  me,  and  that  I  might  re- 
ceive the  same  very  honestly  :  I  did  thereupon 
wait  upon  his  majesty  with  that  duty  which 
became  roe ;  and  bis  roajesty  was  gracbuslj 
pleased  to  enlan;e  hiB  bounty  with  those  ex- 
pressions of  fiivoar,  and  the  satisfaction  he 
had  vouchsafed  to  take  himself  in  the  con- 
ferring his  donative,  that  my  joy  was  mnch 
greater  from  tliat  grace^  than  in  the  gteatntui 
of  the  gift« 
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from  tbeoce  io formed  roe,  that  the  necessities 
of  (hat  kiagdoia  liad  becD  buch,  that  they  .could 
only  return  me  6,000/.  and  that  they  had  be«n 
forced  to  make  use  of  the  rest  for  the  public, 
which  would  without  doubt  take  care  to  repay 
me  af^ain  in  a  few  niooths  3  and  to  I  fo.uud  my- 
self enf^ged  in  a  purchase  which  I  could  \u>t 
retract,  upon  a  presumption  of  money  which 
in  that  manner  1  was  disappointed  of:  Aod  I 
have  not  only  never  since  received  a  penny  of 
what  was  due  upon  the  second  paynient,  (and 
whicli  I  presuoked  would  have  been  so  certain, 
that  I  assigned  it  upon  the  marriage  of  iny  se- 
cond son  to  him,  as  part  of  his  portion),  but 
the  remainder  of  die  first  sum  was  so  borrowed 
or  tsken  from  me,  that  no  part  of  it  bath  been 
since  paid  to  me,  or  to  my  use  :  By  which,  and 
the  inconveniencies  and  damage  which  hath 
since  ensued  to  nie  from  thence,  I  may  reason- 
ably say,  that  1  am  yet  a  loser,  and  involved 
in  a  great  debt  by.  that  sisn;^l  hounly  of  his 
maje»ty,  which  I  hope  will,  iu  due  time,  be 
made  good  to  roc  under  so  good  a  security  as 
an  act  of  parliament ;  and  I  have  greai  rcMSou 
to  complain  of  those  my  very  good  friends  who 
6rst  disposed  bis  maje»tY  to  xhiii  act  of  grace, 
and  were  not  afterwards  solicitous  enough  in 
their  several  places  to  make  it  effectual  U*  me. 
And  this  is  a  very  true  account  of  all  ttiat  busi- 
ness, and  of  uU  the  money  which  I  ever  receiv- 
ed from  Ireland,  with  all  the  circumstances 
tbeicof ;  which,  I  hope,  in  the  judgment  of 
all  impartial  men,  will  oOt  reflect  to  the  prejur 
dice  of  my  integrity  and  honour. 

The  Sitteenth  Article  is,    <'Tbat  I    bare 
"  deluded  and  betrayed  his  majesty  and  the 
**  nation,  in  all  foreign  Treaties  and  Negotii 
'*  lions  relating  to  the  late  war  ** 


At  the  very  same  time,  and  the  verjf  day 
that  I  received  the  letter  from  the  lord- lieute- 
nant, the  late  earl  uf  Portland  had  come  to 
me,  and  informed  me  of  a  difference  that  was 
fallen  out  between  the  lord  Lovelace,  and  sir 
Bulstrode  Whitelocke,  upon  a  defect  ia  the 
title  to  certain  lands  purchased  heretofore  by 
the  said  sir  Bubtrode  Wbitlocke  from  the  lord 
Lovelace,  and  possessed  by  the  other  for  many 
years :    That  the  lord  Lovelace  had  been  com- 
pelled, in  the  late  ill  times,  for  the  raisiug  of 
money  to    pay   his  composition,    and    other 
necessary  uses,  to  make  sale  of  his  manor  of 
Blunsden  in  the  county  of  Wilts,  and  that  sir 
Bulstrode  Wbitlocke  bad  purchased  the  same 
from  him  at  a  less  price  than  in  truth  it  was 
worth  :  That  though  the  coaTeyances  had  been 
made  and  executed  with  all  the  formality  the 
doctrine  of  that  time  required ;  and  that  the 
lord  Lovelace  had  covenanted,  that  his  sou, 
who  was  then  under  age,  should  join  in  the 
same  assurance  when  he  should  accomplish  the 
age  of  one-und- twenty,    which  he   had    now 
newly  done  about  the  time  we  are  menuoning ; 
and    i-hat    the    lord   Loveluce    was   resolved, 
tho\igh  he  was  in  his  per^'on  liable  to  ilie  cove- 
nant, to  take  advaniive  of  the  alteration  of  the 
times,  and  to  compel  sir  Bulstrode  Whitlr)cke 
to  pay  him  more  money  ;  or  that  his  son,  who 
was  tenant  in  remainder,  should  enter  upon 
the  land,     l^e  earl  said,  that  lie  desired  to 
make  an   end  between   (hem ;  and  that  the 
lord   Lovelace  (whose   great    friend  he   was) 
should  receive  soiite  more  money,  whicli  his 
eondition  required,  without  so  great  a  daina<;e 
to  sir  Bulstrode  Whitlocke,  as  by  the  law  he 
would  be  liajjlc  to,  however  the  other  mi^ht 
suffer  in  Lis  person ;  that  upon  conference  be- 
tween them,  ne  found  tliut  the  ntnnor  of  Bluiis- 
lien  was  joined  to  some  land  I  had  in  Wiltbhirc, 
nnd   would  be  very   conveni.  at   to  me,  and 
therefore  wished  that  I  would  purchase  it  at 
a  just  value,  which  would  produce  a  satisfac- 
tion to  both  the  others.    This  proposition  be- 
ing made  upon  the  very  day,  as  is  said  before, 
that  I  received  the  letter  from  the  lord-heute- 
sant  of  Ireland,  by  which  it  appeared  that 
there  was  near  as  much  money  already  received 
for  me  as  would  pay  that  purchase,  besides 
what  would,  be  more  received  within  6  months 
after,  I  wished  the  earl  of  Portland  to  bring 
hoth  the  persons  concerned  to  me  within  two 
days,  in  which  time  I  would  resolve  what  to 
do ;  nor  did  I  need  much  time  to  consider  of 
it ;  the  person  who  then  rented  the  whole,  and 
the  land  itself,  being  verV  well  known  to  me : 
So  that  when  they  all  came  to  me  at  the  time 
appointed,  after  a  very  short  conference  toge- 
ther, we  agreed  upon   the  purchase,  and  ap- 
^inted  the  writings  to  be  prepared  and  exe- 
cuted as  soon  as  might  be ;  when  I  promised 
to  pay  more  money  than  is  usual  in  such  pur- 
chases^ presuming  I  could  not  at  all  be  disap- 
pointed in  the  re: urn  of  that  sum  of  money 
from  Ireland,  which  wms  the  sole  ground  aod 
encouragement  1  had  to  undertake  that  bar- 
gam  :  Bat  the  very  nest  tetters  I  received 


a* 


I  do  heartily  wish  that  those  particular  trea- 
ties, and  the  particulars  iu  those  treaties,  had 
been  mentioned,  wherein  it  was  conceived  that 
I  had  <leluded  and  betrayed  his  majesty,  that 
I  might  have  at  large  set  down  whatsoever  ( 
have  known  and  done  in  those  treaties,  and 
then  it  would  easily  have  been  made  to,  appear 
how  far^I  have  been  from  betraying  ana  de- 
luding him.    It  was  never  any  ambition  of  my 
own   that  brought  me  to  have  a  part  in  any 
treaty ;  God  knows,  I  heartily  wisbe<)  to  have 
meddled  in  nothing  but  the  administration  of 
tliat  great  office  the  king  thought  tit  to  entrust 
me  with  ;  but  his  majesty  had  so  good  an  opi- 
nion of  me  then,  that  be  i;equired  aucl  com- 
manded my  service  in  manv  of  those  treaties ; 
and  therefore  it  will  be  necessary  for  me  ac- 
cording to  the  method  I  have  hitherto  used,  to 
mention  every  particular  treaty  that  hath  been 
entered  into,  since  the  time  of  his  majesty's  re» 
turn  into  England,  nod  the  part  that  I  have  had 
iait :  Being  as  willing  to  be  called  to  the  strict* 
est  account  for  any  oibei'  treaty  he  had  n^ade 
when  he  was  abroad,  or  for  any  other  conn^ 
I  have  ever  given  in  my  life,  public  or  private;  * 
wherein,  I  doubt  not,  I  shall  be  found  to  have 
behaved  myself  (according  to  the  weak  abilities 
God  Almighty  hatb  ^?^o  mej  with  fidelity  (« 
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my  raMter,  and  with  all  imaginable  affection 
to  lojr  couDtrji  bow  unbappiij  soever  I  am  re- 
preiented. 

T0e  firt t  treaty  was  with  the  crown  of  For- 
tDg|d,  in  which  I  was  none  of'tbecoDimissioners 
nf  ho  treated,  nnd  was  only  present  when  any  re- 
port was  made  by  the  commissioners  to  the 
council-board,  where  all  the  articles  were  de- 
bated; and  I  do  not  remember  that  there  was 
any  difference  of  opinion  upon  any  of  them ; 
and  that  treaty  hath  been  i^^eneraUy  held  the 
best  that  hath  beep  made  with  any,  crown,  the 
merchants  hiving  thereby  greater  advantages 
in  trade  than  they  have  in  any  other  place, 
besides  many  other  great  benefits,  with  a  great 
enlargement  of  his  majesty's  empire. 

The  second  treaty  was  with  the  States  of  the 
United  Provinces)  in  which  likewise  I  was  none 
of  the  commissioners  who  treated ;  but  all  that 
wa«  by  them  transacted  was  still  brought  to  the 
council' board,  and  debated  there  in  his  ma- 
jesty's presence;  in  which  the  rule  by  which 
Jits  majesty  guided  himself  was,  as  I  remember, 
that  be  would  not  remit  any  of  those  conces- 
sioos  which  had  been  formerly  made  by  them  in 
their  last  treaty  with  Cromwell ;  and  their  un- 
wiUineness  to  consent  .to  that  was  the  reason 
that  mir  ambassadors  proceeded  so  slowly : 
And  his  majesty  had  the  less  reason  to  be 
solicitous  for  eipedition,  because  the  king  of 
France  had  given  him  his  royal  word,  and  pro- 
posed to  himself,  that  the  two  crowns  might 
proceed  in  their  several  treaties  with  the  Dutch 
together,  that  so  they  might  be  brought  to  such 
good  conditions,  that  they  might  live  like  good 
neighbours  with  both  the  crowps,  which,  he 
observed,  they  were  not  naturally  inclined  to 
do ;  and  promiseo  positively,  that  for  his  part, 
he  would  not  conclude  any  tiling  with  the 
Dutch,  before  he  had  entirely  communicated 
the  same  to  his  mnjesty.  Notwithb tending 
whieh  engagement,  France  entered  into  and 
finished  their  treaty,  and  in  it  made  th^t  secret 
article,  which  they  declared  afterwards  lo  be 
the  ground  and  .their  obligation  to  assist  the 
Dotch  in  the  ensuing  war.  However,  his  ma- 
jesty proceeded  not,  till  the  Holland  ambas- 
sadors consented  to  all  which  had  been  granted 
before  to  Cromwell;  which  being  done,  the 
peace  was  made  and  ratified  on  both  sides,  and, 
without  doubt,  with  more  advantage  and  honour 
to  the  English,  than  ever  had  been  provided  by 
•Dj  former  treaty  between  the  crown  of  Eng- 
land and  those  States. 

i'rom  the  two  crowns  of  Sweden  and  Den- 
mark, ambassadors  extraordinary  arrived  here 
shortly  after  his  majesty's  return,  and  the  seve- 
ral treaties,  were  made  with  both  those  crowns 
before  the  departure  pf  the  ambassadon ;  in 
neither  of  which  treaties  I  was  a  commissioner, 
nor  knew  any  thing  that  passed  in  either,  but 
.  as  it  WAS  represented  at  the  council-board,  and 
debated  in  his  mi^esty's  presence;  nor  did  I 
ever  hear  that  either  of  them  was  reckoned  a 
disadvantageous  treaty,  both  of  them  contain- 
ing as  much  benefit  to  the  English  as  any  trea- 
liif  whiih  had  btta  mad*  Uibre  with  those 


crowns.  It  u  very  true,  there  were  some  on- 
usual  expressions  of  kindness  and  friendship  in 
the  treaty  with  Denmark ;  which  in  respect  of  ' 
that  king's  being  at  thnt  time  in  a  ^tty  low 
condition,  under  the  disadvantageous  condi- 
tions of  the  treaty  of  Copenhagen  newly  sub* 
initted  to,  and  under  almost  as  ill  a  treaty  ex- 
torted from  him  by  ibe  Dutch,  and  yet  being 
in  terrible  apprehension  of  some  new  opprev 
sion  from  the  one  and  from  the  other,  the  am- 
bassador did  very  earnestly  solicit  to  have 
inserted,  and  were,  upon  great  f^liberation,  * 
allowed  and  inserted  by  his  majesty's  own 
particular  direction ;  in  consideration  of  the 
near  alliance  in  blood  betwteu  his  majesty  and 
that  king;  and  the  civilities  and  obligations  his 
majesty  bad  received  from  Denmark,  during 
his  majesty's  being  in  Holland,  after  the  mur- 
ther  of  his  fatlier ;  and  during  his  being  in  Scotr- 
land,  when  the  king  of  Denmark  sent  him 
horses,  arras  and  ammunition;  of  which  his 
majesty  had  so  great  a  sense,  that  he  was  often 
heard  to  s&y,  that  if  it  had  pleased  God  to  have 
brought  him  home  before  liiat  disadvantageooa 
peace  at  Copenhagen  had  been  made,  which 
was  done  by  the  countenance  of  the  English 
ships,  und  the  threats  of  those  who  were  then 
amhaysadors  f)X)u  the  governing  power  in  Eo]^ 
land,  that  he  would  have  done  the  best  he 
could  to  have  defended  and  protected  liim; 
and  therefore  he  did  very  readily  yield  to  (hat 
article  drawn  by  the  ambassador;  his  majesty 
declaring  at  the  same  time,  that  he  was  vei;^ 
willing  thnt  those  princes  who  were  neighbours 
to  Denmark,  and  from  whom  that  kingdom 
apprehended  new  oppressions,  should  know  his 
majesty's  resolution  to  support  that  king,  and 
defend  him  from  new  injuries,  to  which  the 
policy  of  his  government,  as  weU  as  his  inclina-; 
tion,  invited  and  obliged  him;  though  it^is  • 
i-ery  true,  the  king  of  Denmark  did  shortly 
after  make  very  ill  returns  to  his  mnjesty  for 
that  his  so  signal  affection. 

These  were  all  the  treaties  made  by  the  king 
before  the  war  with  the  Dutch,  for  there  wna 
xexy  little  progress  made  either  with  France  or 
Spain  for  the  reasons  mentioned  before,  except 
only  a  short  treaty  with  the  elector  of  Bran* 
denburgh:  which  treaty,  for  the  most  part,^ 
was  particular  with  reference  only  to  the  prince 
of  Orange,  his  majesty's  nepheiv,  and  for  the 
better  ordering  of  his  affairs ;  in  which  treaty 
his  majesty  li)cewise  employed  five  or  six  of  his 

Srivy-couasellors ;  and  the  few  articles  between 
is  majesty  and  that  elector  in  point  of  state, 
i«cre  likewise  transacted  by  them,  and  debated 
and  considered  at  the  council-hoArdi  and  in 
which  all  tilings  were  inserted  for  his  majesty's 
bene6c  and  service :  and  if  they  had  not  been 
afterwards  violated  by  the  elector,  his  oujesty 
Lad  reaped  much  fruit  mid  advaauge  even  by 
that  treaty. 

A^er  the  war  was  entered  iolo  with  HoU 
land,  his  majesty  sent  Mr.  Coveatrv  to  Sweden, 
and  sir  GilMrt  Talbott  to  Denmark,  to  disposa 
those  two  crowns  to  a  confidence  in  each  other, 
and  then  to  dispose  thim  both  to  adheif  to  hit 
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majestj,  or  at  least  not  to  favoor  or  aaaist  the 
Dutch.  The  treaty  ivith  Swede  a  succeeded  to 
his  majesty's  wish  and  was  concluded  in  a 
league  defensive,  very  much  to  the  kin^s  satis- 
faction, and  with  the  full  approbation  of  the 
whole  board ;  that  crown  having  manifested  so 
much  affection  to  his  majesty,  and  such  an  in* 
clinatiou  to  an  in  tire  conjunction  with  him, 
that  upon  very  reasonable  conditions  they  would 
have  been  induced  to  have  entered  into  a  league 
offensive,  and  even  in  the  present  war  against 
the  Dutch  i^  In  order  to  which,  they  seut  their 
ambassadors  hither,  at  the  same  time  when 
Mr.  Coventry  returned,  and  they  became  the 
mediators  for  the  peace;  having  first  declared 
to  his  majesty,  that  if  the  treaty  should  prove 
ineffsctual,  the  crown  of  Sweden  would  iiu- 
inediatelT  jnin  with  his  ronjesty  in  the  war 
mgainst  the  Dutch.  What  became  of  the  other 
treaty  with  Denmark  is  publicly  koo\\n,  his 
majesty  having  declared  to  nil  tiie  world  how 
per6diously  he  was  treated  by  the  Dane. 

There  remains  only  one  other  treaty  to  be 
mentioned,  which  is  the  la:>c  with  the  Dutch, 
upon  which  the  peace  was  made ;  and  there- 
fore it  will  be  necessary  to  set  down  the  induce- 
ments to  that  treaty,  the  whole  progress  and 
coocluMon  of  it:  by  all  which  it  wilt  easily  np- 
pear  that  his  majesty  was  neither  beti^yed  or 
deluded  in  it;  or  if  be  were,  that  it  «»'as  not 
done  by  me.  After  so  many  encounters  and 
Tarious  successes  in  the  war,  which  had  been 
carried  on  with  a  much  greater  ri pence  than 
his  majesty,  at  his  first*  em rnnce  into  it,  was 
persuaded  it  would  cost  him,  when  he  saw  the 
atren^th  and  power  of  the  Dutch  so  much  in- 
creased by  the  conjtmction  of  France  and 
Denmark,  which  supplied  them  with  money, 
.  shipSy  and  (u  hat  they  had  more  wanted)  with 
men  as  many  as  they  desired;  and  that  all  the 
propositions  he  could  make  to  Spain  could 
BOt  induce  them  tu  enter  into  Such  alliance 
with  him  as  might  embark  them  a^^aiuHt  France; 
notwithstanding  it  was  evident  to  nil  but  them- 
selves, that  .the  French  resolved  to  break  the 
peace  with  them,  having  at  that  time  pub- 
lished those  declarations^  which  they  after- 
wanis  made  the  ground  of  the  war :  his  majes- 
ty clearly  discerned,  that  the  Dutch  grew  less 
weary  of  the  war  than  they  had  before  seemed 
to  have  been;  and  that  they  would  be  able, 
mitli  that  assistance  and  conjunction,  to  conti- 
nue the  war  with  less  inconvenience  than  his 
majesty  was  like  to  do.  He  had  found  it  ne- 
cessary for  the  streightening  the  trade  of  the 
enemy  (the  depriving  them  of  which  could  only 
induce  the  Dutch  to  desire  a  peace,  and  which 
he  could  not  do  by  the  strength  of  his  own 
ships,  virhich  were  still  kept  together  to  encoun- 
ter their  fleet)  to  grant  as  many  commissions 
upon  letters  of  mart  to  private  men  of  war  as 
desired  the  same,  and  with  such  strict  orders 
and  limitations  as  are  necessary  in  those  cases ; 
and  he  found  indeed  the  advantage  very  great, 
in  the  damage  those  men  of  war  did  to  the 
enemy,  which  was  considerable,  and  gave 
then  grett  troable:  on  the  other  aide,  the 


common  seamen  chose  much  rather  to  go  on 
board  those  men  of  war ;    ^here  their  pri>fit 
out  of  their  shares  of  the  booty  was  greater, 
and  their  hazards  inucH  less  than  in  the  kiitg^s 
ships,    where    they  got  only    blows    without 
booty,  tliough  their  pay  and  provision t  were 
much  greater  than  tliey  had  been  in  any  for- 
mer timed ;  so  that  when  the  royal  fleet  was  to 
be  sent  out,  there  wa%  greater  difficulty  in  pro- 
coring  seamen  and  mariners  to  man  it.     And 
then,  whereas  the  advancement  of  trade  was 
made  the  great  end  of  the  war,  it  was  now 
found  neccbsary  to  suppress  all  trade,  that  there 
might  he  mariners  enough  to  furnish  the  ships 
for  the  carrving  on  the  war;  and   tliis  incon- 
venience pioduced  another  mischief;    for,  by 
the  great  diminution  and  and  even  suppres- 
sion of  trade,  there  was  likewise  So  great  a  fall 
in  the  customs,  excise,  and  all  otlier  branchea 
of  the   king's    revenue,  that   it   was    evident 
enough,  that  his  majesty  would  hare  very  little 
to  carry  on  the  war,  but  what  should  arise  by 
imposition    in    parliament  upon   the   people; 
who  already  complained  loudly  of  the  Jecay  uf 
their  rents,  of  the  small  and  low  price  which 
their  commodities  yielded  by  the  cessation  of 
trade,  and  especially  by  the  carrying  out  of  all 
the  money  in  specie  from  the  several  oounrief, 
to  Loudon,  fur  the  carrying  on  of  the  war ; 
niul  the  parliament  itself  appeared  to  he  so 
weary  of  it  ihat  instead  of  granting  a  new  sup- 
ply, proportionable  to  the  charge,    they   fell 
upon  expedients  to  raise  money  by  sale  of  part 
of  the  king's  revenue,  which   was  already  too 
small  to  support  the  ordinary  and  necessary 
expence  of  the  crown :  but  above  all,  his  majes- 
ty was  most  discouroged  by  tiie  extreme  .licence 
of  the  seamen  in  general ;   but  especially  those 
^ho  were  called  privateers,  set  out  in  the  parti- 
cular shipduf  war  upon  adventure,  who  made  no 
di<»tinction  between  friends  and  foes ;  bur,  as  if 
the  sea   had   been  their  own  quarters,   they 
seized  upon  all  ships  which  cante  within  their 
view,  and  either  pillaged  them  entirely,  and  so 
dismissed   them,  (which  they   usually   did  to 
those  which  they  foresaw  would  be  delivered 
by  the  course  of  justice)  or  else  brought  them 
into  the  harbours  after  they  had  taken  from 
theiu  what  they  best  liked.    And  tlien  the  for- 
mal proceedings  in  the  cimrt  of  admiralty, 
were  so  dUatory  and  involved  in  so  many  ap- 
peal Is,  that  the  prosecution  of  justice  for  inju* 
ries  received  grew  as  grievous  as  the  injary 
itself;  which^drew  a  universal  damonr  from  all 
nations,  that,    without    being  parties  to  the 
war,  they  were  all  treated  as  enemies*    France 
had    made   the  damage  they  had  this   way 
received,  aiid  the  interruption  of  their  trade, 
a  great  part  of  their  quarrel,  and  one  ground 
of  their  coniunction  with  the  Dutch.     From 
Spain,  which  r^ly  wished  better  to  us  than 
to  our  enenies,  the  complaints  were  as  great 
that  their  whole  trade  was  destroyed;  their 
ships    of   Flanders,     which   supplied   Spain 
with  what  they  wanted  for  thonsdves,  and 
with  what  was  necessary  for  their  tr^de  "^and 
intercoune  with  the  Inditti  were  all  takes 
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a»  Dutch,  because  it  wns  very  hard  to  dis- 
Ciiiguifth  them  by  their  lab^^uage ;  which*'  waa 
likewise  the  case  of  all  the  Hans-Towns,  which 
made  grievuus  compluiuts,  and  hud,  without 
doubt,  received  great  damage.  Those  pro- 
iPiQces  of  Italy,  whuse  dominions  reached  to  the 
lea,  as  the  two  republics  of  Veuice  and  Genoa, 
and  the  duke  of  Florence,  expostulated  very 
grievou&ly  for  their  several  ships  taken  by 
those  freebooters  of  Scotland  and ,  of  Irelanil, 
botii  %vhich  nations  enriciied  themselves  very 
much  upon  such  depredations  ;  and  how  much 
soever  the  royal  navy  was  every  day  weakened^ 
lie  number  of  the  men  of  war  wonderfully  in- 
creased :  so  that  tb'^se  kind  of  ships,  uf  l^ne- 
land,  Scotland,  and  Ireland,  covered  the  whole 
ocean ;  and  of  those  ships  which  were  taken 
and  carried  into  Scotland  or  Ireland,  (in  Eng- 
land there  were  many  re-deliveries)  it  was  ob- 
served, that  there  were  '  Vestigia  nulla  re- 
'  trorsum/  Even  Sweden  itself,  with  whom  a 
new  stricter  alliance  was  then  entered  into, 
with  as  severe  restrictions  to  thatlicenceof  the 
men  of  war  as  could  be  contrived  for  the 
liberty  and  security  of  the  trade  of  thr.t  crown, 
complained  exceedingly  of  the  violation  of  all 
those  concessions  and  provisions,  and  that  their 
ships  were  every  day  taken  qnd  plundered. 
And  this  universal  cofnplaint  began  to  awaken 
all  princes  to  a  jealousy,  that  the  English  en- 
deavoured to  restrain  ail  trade,  till  they  could 
make  themselves  the  entire  masters  of  it.  And 
it  is  very  true,  iu  the  first  entrance  of  the  war 
there  hail  been  many  unskilful  expressions, 
even  in  the  parliament,  as  well  as  in  the  fre- 
quent discourses  of  parliament- men,  that  by 
this  war,  and  by  suppressing  the  Dutch,  (of 
which  I  hey  made  not  the  lease  doubt)  the  king 
would  be  able  to  give  law  to  all  the  trade  of 
the  world,  and  tliat  no  ships  should  pass  the 
sea  without  paying  some  tribute  to  England  ; 
which  liberty  and  rashness  in  discourfte,  med<*^ 
a  |;reat  impression  upon  those  who  wished  any 
mifthief  to  the  Dutch,  till  they  sa»v  what  dan- 
ger miglit  ensue  to  themselve^s  by  the  success  of 
the*  English  ;  bud  thereupon  wished  (hat  they 
might  break  themselves  upon  each  other, 
without  advantaije  to  either  party:  and  this 
general  temper  and  complaint  made  the  deeper 
impression  in  his  majesty,  by  his  discerning  an 
extreme  difficulty,  if  not  an  impossibility,  to 
give  a  just  remedy  to  it;  and,  consequently, 
that  he  should  be  shortly  looked  upon  as  a 
common  enemy.  He  had  taken  very  great 
pains,  upon  duliberate  consultations,  to  sup- 
press that  odious  irregularity  and  destructive 
licence  that  was  practised  amongst  the  sea- 
men, and  had,  in  many  particular  cases,  him- 
self examined  the  excess,  and  caused  exem- 
plary justice  to  be  done  upon  tlie  offenders,  and 
restitution  to  be  made  of  what  hai  been  taken, 
at  least  of  what  was  left ;  for  no  justice  could 
preserve  the  injured  persons  from  being  losers: 
he  gmuted  such  rules,  and  privileges,  and  pro- 
tection to  the  ports  of  Flanders,  and  to  otners 
of  his  allies,  as  themselves  desired,  and  looked 
upon  as  their  full  security ;  but  th^n  he  quickly 


found,  that  from  those  very  ports,  and  in  those 
very  ships  ivhi(^h  enjoyed  those  privileges,  th6 
trade  of  the  Dutch  was  driven  on  :  so  that  it 
wns  evident  •enough,  that  by  that  liberty  which 
other  nations  thought  ^themselves  in  justice  w- 
titled  to,  if  not  restrained,  the  lioUauden 
themselves  would  be  easily  able  to  carry  on 
their  whole  trade  in  the  ships  of  Flanders, 
Hamburgh,  and  the  other  free  towns,  or  in 
their  own  ships  owned  by  the  other ;  and  that 
the  restraint  would  be  likewise  impossible. 
Without  a  total  suppression  of  the  men  of  war, 
and  a  revocation  of  all  commissions  granted 
to  any  of  them ;  which  roust  likewise  be  at- 
tended with  the  freedom  and  security  of  trade 
to  all  his  majesty's  enemies. .  In  the  last  en- 
counter at  sea,  the  Prince  Royal,  and  three 
otliers  of  his  majesty's  navv,  had  been  lost  ; 
and  another  (the  London)  nad  been  burnt  in 
the  river  by  the  negligence  of  the  seamen  ;  for 
there, was  never  any  discovery  made,  that  there 
was  any  purpose  or  malice  in  it:  The  French 
had  obliged  themselves,  that  the  duke  de  Beau- 
fort, admiral  of  France,  should,  with  the  whole 
fleet  under  his  command,  amounting  to  eigh- 
teen good  ships,  join  with  the  Dutch;  and  the 
king  of  Denmark  was  likewise  engaged  to  send 
all  his  greatest  ships,  which  were  ten  or  a 
dozen,  in  order  to  (he  like  conjunction.  So 
that  liis  nia)e&ty  clearly  discerned  that  .the 
enemy  would  be  much  superior  to  him  in 
strength  and  power,  though  he  should  have 
been  able  to  have  manned  and  set  out  all  his 
royal  navy;  which- he  very  well  foresaw  he 
should  not  be  abfe  to  do,  both  for  want  of 
money,  and  want  of  seamen,  who  were  already 
in  gceat  disorder  and  mutiny  for  want  of  their 
pay,  of  which  there  was  indeed  a  great  arrear 
due  to  them  ;  and  which  was  worse,  there  was 
grown  such  an  animosity  amongst  the  principal 
odicers  of  the  fleet  between  themselves,  that 
the  whole  discipline  was  corrupted  ;  so  that  it 
was  hard  to  resolve  into  what  bands  to  put  the 
chief  government  thereof,  if  it  could  have  been  ^ 
made  ready.  Upon  which,  and  the  whole  state 
of  aflfnirs,  upon  deliberation  and  frequent  con« , 
sultation  with  the  principal  officers  of  the  sea, 
and  such  others  whose  experience  in  sach 
matters  rendered  them  roost  capable  to  give 
advice,  bis  majesty  found  it  most  cotmsellable 
to  resolve  to  make  a  defensive  war  the  next 
yenr,  and  to  lay  up  ail  his  great  ships ;  and  to 
have  some  squadrons  of  the  lighter  vesseb  con- 
tinue in  several  quarter  assigned  co  them, 
which  should  be  ready  to  take  any  advantage  * 
which  should  be  offered ;  and  that  there  shooTd 
be  hkewise  ready  in  tlte  river  another  jood 
squadron  of  ships  against  the  end  oFthe 
summer,  which  being  ready  to  join  with  those 
which  lay  out,  when  the  enemy  was  weary, 
and  their  ships  foul,  should  be  able  to  make 
many  notable  advantages  upon  tbem;  of  which 
they  M  ho  advised  it  were  so  confident,  that  they 
did  believe  this  defensive  way,  thus  ordered 
ant  I  prosecuted,  would  prove  a  greater  damage 
to  the  enemy  in  tlieir  trade,  and  all  other  res* 
pectS;  thsA  ihcy  had  ever  yet  luidei^goae^  An4 
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wtioin  they  probably  promised  rlMmseWet  in<ira 
goed.  However,  neither  the  oue  or  the  other 
Could  be  induced  to  enter  into  nnj  treaty  apart, 
though  they  both  seemed  willing  and  desirous 
of  a  peace :  in  order  to  which,  the  Dutch, 
through  the  Swedes  ambassador's  hands,  had 
writ  to  the  kicg,  to  offer  a  treaty  in  any  soch 
neutral  place  as  his  majesty  should  make  choice 
of;  professing  tliat  they  should  make  no  scru- 
ple of  sending  their  ambassadors  directly  to 
his  majesty,  but  that  their  conjunction  with 
tlie  other  two  crowns,  which  required  a  neutral 
place,  would  not  admit  that  condescension ; 
and  at  the  same  time  l^ey  intimated  to  the 
Swedes  ambassadors,  thjt  the  king  of  France 
would  not  send  his  ambussadors  into  Flanders, 
or  any  phire  of  the  king  of  Spain's  dominions; 
and  therefore  wished  that  his  majesty  wooid 
make  choice  of  Disseldorp,  Cutlen,  or  Frank- 
fort, or  I  lam  borough,  or  any  other  place  which 
his  majesty  shouM  think  more  convenient  than 
the  other,  under  that  exception  :  All  which 
places,  and  in  truth  any  other  out  of  the  king 
of  Spaiu's  dominions,  were  at  such  a  distahce 
(the*  winter  being  now  near  over),  that  there 
could  be  no  reasonable  expectation  of  the  fruit 
of  the  treaty  in  time  to  prevent  more  acts  of 
hostility. 

About  this  time  tlte  earl  of  St  Albans  having 
been  sent  into  England  by  the  queen-mother 
upon  her  own  particular  affairs,  M.  De  Ra<- 
vigtiy  did  write  to  him,  that  that  court  did 
earnestly  desire  a  peace ;  and  that,  if  he  were 
in  France,  he  did  believe  some  expedient 
mij>ht  be  found  that  would  produce  the  same ; 
and  he  continued  for  many  weeks  together  to 
vriio  very  earnestly  to  tlie  enrl  of  St,  Albans 
to  come  into  France  with  authority  to  treat 
and  conclude  a  peace,  and  that  it  might  be 
niarle  before  suspected.  All  which  Jetters  the 
earl  shewed  to  his  majesty.  M.  De  Uuvigny 
was  a  person  very  well  known  to  the  king, 
aud  ip.any  oi  hers  m  the  court,  Vt  be  too  wise  a 
man  to  write  upon  such  a  subject,  and  in  such 
a  manner,  without  very  good  authority  ;  and 
that  he  was*  hkewise  a  man  of  honour,  'and 
would  not  suffer  himself  to  be  made  use  of  upon 
any  unworthy  design ;  and  therefore  his  ma- 
jescy  concluded,  that  it  would  be  fit  that  the 
earl  of  St.  Alhans  should  transport  himself  into 
France :  who  having  dispatched  all  the  busi- 
ness fur  which  he  was  sent  by  the  queen,  hit 
return  coutd  administer  no  cause  of  jealousy  to 
any;  nor  had  he  so  much  as  a  letter  of  credit 
from  the  king,  aad  only  bad  direction  to  un- 
derstand from  M.  De  Uuvii;ny,  upon  what 
ground  he  had  so  earnestly  invited  him  over, 
and  to  receive  any  proposition  he  or  any  body 
eUe  should  offer  in  order  to  peace,  which  he 
should  transmit  to  his  majesty,  and  expect  aa 
answer ;  ivith  a  positive,  negative  instruction, 
that  if  any  proposition  should  be  made  to  him 
to  oblige  Ins  majesty  to  assist  the  French 
against  Flanders,  he  should  utterly  reject  it. 

At  the  same  time  the  baron  De  Issola,  who 
was  envoy  from  the  emperor,  and  a  much  mora 
dexterous  man  than  tbo  Spanish  ambasMtdor^ 


in  all  this  counsel  and  resolution  I  had  no  other 
part  than  being  present ;  and  not  understnnd- 
mg  the  subject  matter  of  the  debate,  I  thought 
myself  not  to  be  able  to  answer  any  of  the 
reasons  whidi  had  been  allcdged.  ^ 

These  considerations,  upon  a  foil  survey  of 
his  ill  condition  at  home  and  abroad,  induced 
bis  majesty  to  wish  that  thrre  were  a  good  ond 
of  the  war;  which  inclination  his  uinjesty 
vouchsafed  to  inform  me  of,  wdl  knowing  that 
I  would  be  very  glad  to  contribute  all  1  could 
to  it,  as  the  thing  I  desired  most  in  this  world, 
and  whieh  I  thought  wonld  prove  tlie  greatest 
benefit  to  the  king  and  kingdom ;  and  his  ma- 
jesty likewise  told  me,  that  he  found  ail  those 
w))o  had  been  most  forward  and  impatient  to 
enter  into  thii  war,  %vere  now  weary  of  it,  and 
would  be  glad  of  a  peace ;  so  that  there  re- 
mained now  nothing  more  to  do,  than  for  his 
majesty  to  advise  with  whom  he  thought  fit 
(tor  there  seemed  many  reasons  to  conceal 
both  the  inclination  to  peace,  and  the  resolur 
tion  not  to  set  out  a  summer  fleet,  from  beings 
publicly  known)  what  method  to  obsene,  and 
what  expedients  to  make  use  of,  for  the  better 
securing  this  wished-for  peace,  without  appear- 
ing to  l)e  too  solicitous  or  importunate  for  it, 
«r  so  weary  of  the  war  as  in  truth  he  was ;  and 
to  this  consultation  hii  majesty  was  pleased  to 
call',  together  with  his  royal  brother,  prince, 
Rupert,  the  general,  the  Lord  Treasurer,  myself, 
and  those  other  honourable  persons  with  whom 
he  used  to  ad«  ise  in  his  most  secret  and  most 
important  affairs. 

That  which  occurred  first  w^s,  to  cousiHcr 
whether  there  Mere  any  hope  of  dividiu*;  i 
the  French  from  the  Dulch ;  upon  which 
supposition  the  pro>pecc  was  not  unplea- 
sant, the  war  with  one  of  them  heinn  hope- 
fully enbugh  to  be  pursued;  the  onjunc- 
Cion  was  only  formidable:  And  to  this  pur- 
pose several  attempts  were  made  both  in 
France  and  Holland  ;.  both  sides  beine  equally 
resolved  not  to  separate  from  each  other,  till  a 
joint  peace  should  be  made  nith  England, 
tbougo  they  both  owned  a  jealousy  of  each 
other,  those  of  Holland  havmg  a  terrible  ap- 
prehension and  foresight  of  the  king  of  France's 
designs  upon  Flanders,  wliich  wunid  make 
his  greatness  too  near  a  neiishhour  to  thiir 
territories;  besides,  that  the  lo^ic  of  his 
demands  upon  the  devolution  and  nullity  of 
the  former  treaty  upon  the  marriajre,  was 
equally  applicable  to  their  whole  interest, 
as  it  was  to  their  demands  from  the  king 
of  Spain  :  And  France,  upon  all  the  at- 
tacks they  had  made  bo^  in  France  with  the 
Ambassador  there,  and  in  Holland  by  their  own 
ambassador,  found  clearly,  ttiat  they  were  to 
expect  no  assistance  from  the  Dutch  in  their 
designs,  and  that  at  least  tney  wished  them  ill 
Success,  and  would  probahlv  contribute  to  it 
upon  the  first  occasion ;  and  this  made  them 
wdling  to  determine  their  so  strirt  alliance, 
Si'hich  was  already  very  charereable  to  them, 
and  not  like  to  be  attended  with  any  notable 
4(hrMiti$e,  vxc*pt  in  jMFcakening  aa  aUy  from 
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nnii'9*i|inre  relied  o|>oii  in  Madrid  a«  well  as 
VieniM^  lu  th<Me  ti/han  ynhikU  coaocmtd  their 
jt»iai  iotereM.  pretemkd^to  hare  received  let* 
ters  ffoo  lioliand,  by  the  consent  and  with  the 
privity  of  IH  Witt,  that  they  had  there  a 
great  nuad  to  peace;  and  iliat  if  Do  Witt, 
who  was  looked  apoa  as  the  only  men  that  op* 
posad  it,  might  receive  any  a^Mlranca  of  the 
good-will  attd  protection  of  the  king,  lie  would 
kt  wtlliog  to  negociate  the  peaces  whether 
France  bmuM  be  willing  to  it  or  uo ;  and 
ibe  baron  (who  had  nothing  more  to  solicit  on 
(he  ciDparor's  behalf)  offered  immediately  to 
lake  his  leave  and  return  to  Brusfels,  and 
fh>m  tbeitce  he  would  go  incognito  to  the 
Hague,  and  confer  witb  De  Witt,  and  would 
tbereapon  give  his  majesty  advertisement  what 
he  might  depend  upon.  The  king  would  have 
tbooglit  the  better  of  any  peace  tiir\t  bad  been 
procured  without  the  interposition  of  France, 
and  therefore  willingly  consented  to  bis 
joitrney  ;^  and  gave  him  leave  to  assure  De 
Witt,  (bat  he  should  6nd  all  possible  good-will 
and  friendship  from  his  majesty,  and  that  his 
majesty  desired  nothing  more  than  ajast  and 
an  oonowrabia  peace,  and  upon  such  conditions 
aa  miftbt  make  it  lasting. 

Whilst  these  matters  were  in  agitation  in 
France  and  in  Holland,  the  Swedes  antbassa- 
dors  earnestly  solicited  for  an  answer  to  the 
letter  they  pres^iited  to  his  mnjesty  from  the 
States,  oonocrtftng  a  neutral  place ;  which  put 
bis  majesty  to  another  deliberation.  Not  to 
retiini  any  answer,  would  be  interpreted  a  re- 
Aital  of  the  Treaty,  and  so  make  his  mnjesty 

3»pear  to  all  christian  princes  to  be  better 
eased  with  the  war.    To  accept  of  any  of 
those  places  insinuated  from  the  Dutch,  would 
be  apinst  bis  dignity,  in  so  far  condescending 
to  cne  unreasonable  imposition  of  the  king  of 
France;   and  yet  to  nominate  any  place  in 
Flanders  for  the  Treaty,  after  France  had  so 
positively  declared  itself,  would  be  interpreted 
«oth  by  France  and  Holland  as  a  rejection  of 
the  Treaty,  at  least  would  make  France  less 
solicitous  for  a  good  end  of  it.    When  his  ma- 
jesty called  that  committee  of  the  board  to 
ceosolt  apoa  some  expedient  in  this  affair,  he 
proposed  himself  one  expedient,  iihicb  I  am 
•ore  I  had  not  beard  of  before ;  which  was, 
to  make  choice  of -the  Hague  for  the  place  to, 
treat  io.     Th^  condescension  to  Holland,  in 
•ending  his  ambaasadors  to  treat  in  tlteir  own 
province,  was,  not,  upon  a  disquisition  of  it, 
tbouebt  to  be  of  that  importance,  as  to  neglert 
the  beneits  and  conveniences  which  might  rea- 
eonably  be  e^cpected  from  the  having  it  in  that 
pUce.     The  people  were  not  only  generally 
very  weary  of  the  war,  and  desirous  of  a  peace, 
but  the  States  tbemseWes  vtere  very  much  di- 
vided, and  De  Witt  had  been  exposed  to  many 
dMeeltiesand  reproaches,  tmder  the  character 
of  being  the  sole  person  who  desired  the  pro- 
Secetion  of  the  war ;   and  he  had  prevailed 
aiutt,  by  taking  upon  bim  to  assure  the  States, 
ihattbe  king  had  no  thoughts  of  oeace,  but 
valy  laboik«d  to  separate  France,  from  them; 
V9L.  vi. 


and  divide  them  amongst  themselves.  Ther6 
could  not  le  a  greater  manifestation  of  IviS 
tnnjesty's  ardent  desire  of  peace,  than  by  offer- 
ing to  send  his  ambassadors  to  the  place  where 
the  body  of  the  States  themselves  resided,  and 
who  would  be  the  only  judges  of  the  reasou* 
nbleucss  of  whnt  his  majesty  should  propose, 
and  by  being  upon  the  place  might  give  all  cx«- 
pedition  to  tlie  work :  besides,  that  hH  other 
princes  concerned  had  their  ministers  likewise 
there  ;  and  therefore  if  his  majesty's  overture 
in  this  particular  should  be  rejected,  all  tfie 
world  fvonld  conclude  that  the  Dutch  would 
not  endure  so  much  as  to  hear  of  peace.  And 
upon  these  reasons  the  resolution  was  taken 
to  name  the  Hague  for  the  place  of  the  Treaty, 
and  his  majesty's  letters  were  dispatched  ac« 
oordingly. 

The  first  news  we  heard  from  Paris  and  the 
Hagne^  afVer  the  earl  of  St.  Albans  heing  ar- 
rived there,  and  the  baron  De  Issola  at  Brussels, 
was  a  great  complaint,  that  the  king  had  sent 
the  baron  De  Issola'  privately  to  the  Hague 
with  overtures  of  peace ;  but  especially  with  de- 
sign to  divide  Ho(laiH)  from  France,  and  to  per* 
soade  them  to  break  their  alliance  with  them  ; 
in  which  there  were  some  particular  expressions 
which  his  majesty  had  m  truth  used  to  the 
baron  De  fssola,  and  many  other  which  he  bad 
never  used.  The  king  had  reason  to  conclude 
from  hence,  that  De  Witt  was  never  to  be 
treated  withal  privately;  and  that  the  baroQ 
De  Issola  was  not  to  be  trusted,  he  having  per- 
suaded and  prevailed  with  las  majesty  to  give 
him  leave  to  speak  with  De  Witt  upon  some  let« 
ters  he  had  shewed  the  king  from  M*  Friquett, 
the  emperor's  envoy  at  the  Hague,  a  gentlemmi 
not  unknown  to  bis  majesty,  and  of  a  very 
clear  reputation  ;  «^'heretn  there  was  mention 
of  a  discourse  made  by  De  Witt  to  bim,  which 
might  very  well  encourage  the  king  to  give 
tliRt  in  charge  to  the  baron,  which  his  msjesty 
had  in  truth  coiofflended  to  bim :  nor  in  truth 
had  it  been  material,  if  he  had  said  no  mofe 
than  bis  majesty  gave  bim  leave  to  do;  which 
yet  he  promised  not  to  mention,  except  be 
clearly  discerned  the  other  to  be  very  wilthlg 
to  deal  OS  freely  with  his  majesty ;  but  it  plninl^ 
appeared  that  the  baron  had  far  exceeoed  Ins 
commission,  and  said  many  things  for  which 
he  had  oot  any  pbxver,  and  which  in  truth  had 
never  passed  in  discourse  between  the  king 
and  him.  And  as  the  king  of  France  had  al- 
ways expressed  the  greatest  prejudice,  and  iho 
most  bitter  jealousy,  from  the  time  that  the 
Baron  was  designed  for  England,  as  a  person 
who  delighted  in  nothing  so  much  as  in  puzzling 
and  perplexing,  and  creating  intricacies  in  all 
treaties  in  whidi  he  had  ever  been  engaged, 
which  had  been  many  in '  several  courts  of 
Christendom ;  so  indeed  his  parts  were  most 
proportioned  for  embroiling  and  fbr  preventiftt; 
any  conclusion,  in  which  he  gave  himself  leave  - 
to  say  and  do  any  thing  which  he  thought  would 
comribute  to  his  end,  without  Uie  least  consi- 
deration of  ingenuity  or  sincerity  in  the  matter; 
thoueh  otherwise  it  cannot  be  denied  that  he 
2K 
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wM  H  man  of  great    fMurU,  and  of  a  univcnal 
ttOfierstanding  in  the  attMirs  of  Christeodoa. 

At  the  Mime  time  the  king  of  France  com- 
plained of  the  authority  given   bjr  his  majeatj 
to  the  baron  De  Usola,  we  foand  in  the  Dutch 
printed  GaxeUe  the  copy  of  a  letter  written 
'  then  by  the  king  of  France  himself  to  the  States; 
in  which  he  infuimed  them  of  the  earl  of  Si. 
Albans  being  new!^  come  to  liim  with  propo- 
sitions from   the  kmg  of  England  in  order  to 
peace;  and  that  he  had  a  plenipotentiary  com- 
mifrsion  to  treat  and  conclude,  mentioning  some 
of  the  conditions  he  had  offered ;  and  therefore 
desired  that  they  would  arm  their  ambassadors 
in  France  to  join  in  the  Treaty.    This  gave  his 
majesty  great  offence,  and  Just  cause  to  suspect 
that  wbaiever  prAencee  France  had  made,  it 
did  not  at  all  desire  the  peace  ;  and  he  had  the 
more  reason  to  complain  of  this  injury,  because 
there  was  not  the  least  colour  or  ground  of 
truth  in  the  rehition,  the  earl  of  St.  Albans 
having  not  any  thing  like  of  commission;  nor,  as 
he  protested  upon  this  occasion,  (whereof  he 
had  likewise  taken  notice  at  Pans,  and  com- 
pUined  before  he  could  have  any  advertisement 
from  England)  had  he  ever  pretended  to  have 
the  least  power  from  his  majesty ;  nor  had  be 
ever  mentioned  any  of  those  particulars  to  any 
person'  which  were  so  formally  inserted  in  that 
king's  letter  ta  the  States :    and   bis  majesty 
was  the  more  conlirnted  in  his  belief  that  France 
would  not  contribute  to  the  peace,  because  they 
did  at  this  very  time^  with  equal  passion  to  De 
Witt  him»elf,  oppose  tlie Treaty  at  the  Hague; 
against  wkicU  they  could  have  no  reason  to  ei- 
•opt,  if  they  had  a  imnd  to  the  peaoe,  uolcts 
ihey  hoped,  by  the  trick  that  is  mentioned  be- 
fore, to  have  got  the  Treaty  U>  Paris  b^  a  oom- 
inisffion  to  the  Earl  of  St.  Albans ;  which  thcgr 
bad  tried  all  tlie  ways  tbey  could  to  obtain,  and 
bis  majesty  liad  as  positively  revised  to  grMit, 
and  then  renolved  to  insist  no  the  Hagne,  or 
upon  some  place  in  Flanden,  let  the  wiccess  be 
what  it  would. 

During  this  agitation,  an  express  was  sent 
pver  from  the  earl  of  St.  AIimmm,  with  two 
papers  which  lie  bad  raoeived  from  M,  de  Ly- 
Qnne,  and  both  in  bis  own  handy  which  ori- 
ginals were  sent  to  the  kinc;  the  one  con- 
tained a  proposition  for  the  peace,  that  there 
should  be  no  mention  of  cYie  charges  of  the 
war,  or  tlie  damages  received  by  it  on  either 
tide ;  but  that  it  should  be  in  his  ma|esty's  ci»oioe 
whether  all  things  should  remain  in  the  state 
they  were  at  present,  eitlier  side  to  keep  what 
it  had  taken,  and  were  possessed  of  by  reason 
of  the  war;  or  that  both  sides  should  come  to 
an  account,  and  either  be  repaired  by  the 
oiher  for  the  damages  it  had  sustained ;  and 
that  afUr  his  majesty  had  made  his  election  of 
those  two  particulars/ from  thence  the  peace 
should  be  observed  between  the  king  and  the 
Dutdi,  according  lo  the  last  treaty  %«hich  Iwd 
been  made  at  London  after  his  majesty's  re* 
turn.  The  other. paper  was  a  proposition 
made  to  his  majesty,  that  he  would  prutuise 
luidet  his  Itaud  that  ht  would  not,  daring  the 


space  of  a  year  to  come,  enter  into  any  treaty 
to  the  pr^udioe  of  France,  nor  give  any  as- 
sistance against  France  during  that  yeai^  this 
overture  being  made  about  the  brciunine  of 
March ;  and  m  consideration  hereof,  the  king 
of  France  would  restore  the  island  of  St.  Chris* 
topber's,  which  he  had  newly  taken  from  the 
English,  and  would  itedertake  that  the  Dutch 
should  consent  tn  the  peace  upon  the  condi- 
tions formerly  mentioned ;  and  that  the  treaty 
should  be,  if  hu  majesty  desired  it,  at  Dover  or 
Canterbnry,  since  it  would  not  be  possible  to 
persuade  De  Witt  evQr  to  consent  that  it 
should  be  at  the  Hague;  which  he  looked 
upou  as  a  design  only  to  coontenanee  the 
party  of  his  enemies :  and  at  the  same  time 
the  States  writ  again  to  tbeking,  apd  offered  to 
treat  at  Dove  r  or  Canterbury. 

Though  his  majesty  had,  ni  all  his  answers 
to  the  Dutch,  demanded  satisfaction  for  the 
damages  he  bad  sustained,  and  for  the  cliaige 
of  the  war ;  and  made  little  doabt,  if  France 
had  not  entered  into  that  conjuncdon,  that 
they  would  have  been  induced  to  have  made 
some  compensation  towards  it ;  yet  the  case 
was  now  altered,  and  they  thought  tbemselves 
by  the  new  alliances  to  stand  upon  the  ad- 
vantage ground,  so  that  his  majesty  found  any 
demand  of  that  kind  would  not  be  submitted 
to ;  nor,  in  truth,  liad  the  like  been  insisted 
upon  in  anv  treaties  of  this  age,  after  tba 
fongast  or  sharpest  war  that  had  been  made. 
Hereupon,  after  full  deliberatioB,  his  majesty 
was  well  contented  to  accept  of  the  proposi- 
tions made  by  thf  king  of  Fraootf  fur  the  peace, 
and  made  choice  of  the  first  alternative,  that 
both  parties  should  be  contented  toeiifoy  what 
they  had  got  without  any  aocovnt,  the  Dutdi 
having  lost  very  much  more  than  the  English ; 
and  we  having  taken  from  them  in  Omnea^ 
and  up<m  that  ooast,  more  important  places 
than  tl«y  bad  taken  from  os :  and  the  restitu- 
tion of  St.  Christopher's  by  the  king  of  France^ 
put  his  majesty  into  the, same  condition  in  his 
plantations  in  the  West  Indies,  as  he  faM  been 
bcfnre  the  war. 

Wlien  bis  miyesty  thou^it  that  all  (hinp; 
upon  the  matter  liad  been  Ml^usied,  and  cared 
the  lem  where  tl:e  treaty  should  be ;  mid  hav- 
ing sent  such  an  answer  into  France  as  was 
punctually  agreeable  to  wtiat  had  been  thence 
desired;  he  received  another  diepatch  from 
tlience,  with  inlinite  excuses,  and  protestationa 
of  sincerity,  tliat  the  Dutch  had  expressly  re- 
!  fused  to  consent  to  a  peace,  except  the  king 
would  remit  and  pari  with  the  island  of  Pola*- 
roone  in  the  East  Indies ;  an  island  which  bad 
been  formerly  taken  by  the  Dutch  from  the 
Enftlisli  with  %'ery  foul  circumstances,  and  4l«a 
re-delivery  wher^f  was  promised  by  then  in 
il)«*ir  treaty  with  Cromwell,  and  ag-aio  renewed 
in  tlicir  lust  treaty  wiih  the  king,  and  his  ma- 
jesty had  sent  ships  ibitlier  to  receive  it; 
which  not  being  delivered  upon  preteAce  of 
want  of  some  formality  in  the  demanding,  it 
was  oneof  the  grounds  of  the  present  war,  as 
;  an  iu(iij;uity  and  breaob  of  faith  towards  kis 
I 
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concerning  the  business  of  Polaroooe,  lie  gare 
tiiam  chaige  to  iustst  upon  tlue  deiivery,  and 
sent  to  the  £ast-lndift  (Jornptiiijy  who  Imd  ilie 
feole  interest  iu  that  islsad,  tu  scud  their  d«pt>- 
Ues  to  the  Treotj,  who  should  be  privj  tu  all 
that  should  be  treated  opoii  thut  affair^  aod 
who  might  propose  or  accept  wlmtsoe?er  thejr 
tbottghc  best  rar  themselves;  towards  tlie  ob- 
taioing  whereof,  France  was  sr«  luliy  engaged 
to  use  their  utraoat  ioterposiiiou. 

What  passed  during  the  Treaty  is  known  to 
so  manjr,  that  J  need  not  mention  il  here,  ever/ 
dispatch  from  the  ambasMidors  being  read  and 
debated  at  the  CooociUOoard ;  and  when  such 
difficulties  did  arise  that  the  ambassadors  would 
not  take  upon  them  to  make  anv  conclu^oo 
without  A  particular  communication  of  the 
temper,  and  disposition,  and  resulutitju  (»f  all 
the  persons  concerned,  they  thought  fit  tiiat 
one  of  themselves  (the  lord  ambassador  Co- 
ventry) should  attend  hismaiesty,  being  obliged 
to  return  with  his  majesty^  answer  within  so 
many  days;  and  as  soon  as  be  arrived,  he 
gave  his  majesty  a  full  account, .  before  tho 
whole  Council-board,  of  all  that  had  passed  'm 
the  Treaty ;  that  the  Butch  behaved  themselves 
very  insolently,  and  tluit  tlie  authoritjr  of  Oe 
Witt  was  so  great  at  the  Hague  with  the  States, 
that  nobody  durst  oppose  any  thing  lie  advised ; 
that  the  Dane,  by  his  instigation,  had  made 
demands  of  a  very  insolent  nature ;  that  they 
believed  tliat  tlie  French  ambassadors  liad  be* 
haved  themselves  very  well,  ami  done  all  that 
was  in  their  power  to  do,  and  had  restrained 
the  Dutch  from  their  insolence  by  threats  and 
menaces,  which  they  likewise  used  towards  the 
Dane :  In  fine,  ha  read  all  the  articles  which 
were  concluded  between  them  ;  with  all  those 
which  remained  nndetermined  and  uncon- 
sented to,  on  either  side;  with  what  the  X'rench 
ambassadors  resolved  to  persuade  and  reduce 
the  Dutch  to  consent  to  yield  to,  or  to  declare 
against  them  in  their  master's  name.  U{>on 
which  report,  every  particular  article  was  at 
large  debated  at  the  board,  which  took  up 
many  days.  The  ambassador  said,  there  was 
not  the  least  liope  of  having  Polaroone  re- 
stored to  the  English ;  that  they  said  it  was 
contained  in  that  alternative  whicli  the  king 
had  made  choice  of;  and  when  it  was  replied 
to  them,  that  the  words  of  that  alternative 
clearTy  determined  the  contrary ;  for  tiiat  either 
side  was  to  remain  possessed  of  what  they  had 
got  by  reason  of  the  war,  which  could  not  be 
applied  to  this  inland,  which  they  had  nnjosUy 
taken  and  usiirped  so  many  years  before;  and 
that  they  were  obliged,  by  the  la^  treaty,  to 
restore  it,  so  tliat  the  war  Imd  no  oprratiun 
upon  that ;  to  this  tbey  answered,  that  they 
had,  according  to.  tlie  ueaty,  sent  orders  for 
Uie  rendelivery  of  it,  and  that  tliey  believed  i» 
liad  been  delivered  accordingly ;  and  that, 
upon  tlie  news  of  the  war,  tlieir  subjects  had 
retaken  it  again,  which  would  bring  it  within 
tlie  very  letter  of  the  alternative :  and  tliis  «uip, 
East-India  Company  waa  so  far  from  contra* 
dieting,  that  they  believed  it  to  b«  tntf;^  and 


«mesty  t  ihottgh  tli^y  protested ,  that  it 
only  the  fault  of  tiiair  governor  in  those  parts, 
who  for  want  of  an  oider  from  the  East  India 
Company,  though  he  did  receive  the  order  of 
the  States  Genml,  had  not  refused,' but  de^ 
layed  its  delivery ;  and  that  that,  and  nil  other 
oniers  that  could  be  required,  were  ugaio  re- 
newed, and  already  sent  thitlier,  and  they 
were  ooofideot  the  place  was   by  that   time 

f'lvea  up.    It  was  alledged  by  the  king  of 
ranee,  that  the  Dulch  had  always  declared 
to  him,  in  all  the  discourses  ^hich  had  been 
between  them  of  a  treaty,  that  they  would 
never  restore  Polarooiie :  and  M.  de  Lyonne 
protested,  that  he  liad  never  known  that  the 
restitution  thereof  was  comprehended  iu  the 
last  treaty,  but  conceived   that  it  would  ^1 
within  the  alternative,  if  tlie    king    should 
make  ctioice  of  that;   which  he  liad  done, 
or  otherwise  would    fall  into    the   account: 
aad   concluded   with  a  very  earnest  desire, 
ibat  the    king  would    rather  yield    iu   that 
particular,  tlmn  break  the  treaty  for  ap  island 
svhich   was  oothiug    worth  for.  tlie  preieutf 
nor  could  be  made  valuable  in  less  than  seveA 
yean;,  with  a  proiesiatioo  still,  that  he  woiiU 
do    all  that  was  in  his  power  to  persuade 
the  Dutch  to   part    with  Polaroone;    but  if 
th^y  should  deny  to  do  it,  lie  could  not  separate 
himself  from  them  upon  tliat  point,  since  they 
had  still  mentioned  it  as  a  ooodiiiou :  but  if  his 
miyesty  would  yield  in  that  particnlar,  all  diffi- 
culties should   be  removed,   aod  tlie  Treaty 
eoQchided  without  any  new  obstruction.    This 
unreasonable  litigation,  and  the  receding  from 
wliat  had  been  so  fully  undertaken  before,  re- 
looved  all  confidence  from  his  mtyesty  of  t tie 
sincere  intentions  of  Franoe;   nor  could  be 
foresee  what  other  new  scruples  would  arise 
from  the  one  hand,  and  be  admitted  by  the 
other.    However,  after  a  full  deliberation  with 
his  council  upon  the  wliole  state  of  his  affairs, 
and  after  having  communicated  to  tliem  all 
that  liad  passed,  he  did  resolve  not  to  reject 
the  Treaty,  but  was  contented    that  Breda 
should  be  tlie  place ;  not  thinkkig  it  fit,  for 
many  reasons,  to  bring  the  Treaty  to  Dover  or 
t  anterbury,  to  give  the  enemy  that  advantage 
if  it  should  prove  ineffectual,  that  it  should  be 
broken  in  his  own  dominions:   or  to  make 
other. advantages,  by  iul'iteions  to  the  people, 
,who  were  generally  more  dissatisfied  than  tliey 
bad  reason  to  be :  and  thereupon  his  majesty 
nameil  the  lord  HuUis,  and  Mr.  Henry  Coven- 
try of  liis  majesty's  b^-chamber,  fur  his  am- 
bassadors in  that  Treaty,  men  very  well  quali-' 
fied  for  the  service,  who  were  dispatclied  to 
Breda  as  soon  as  was  possible,  which  was  fibout 
the  beginning  of  May;   France  having  pro- 
mised, that  the  fleet  under  the  command  of 
the  duke  de  Beaufort  should  remain  in  the 
port,  and  that  he  would  use  his  utmost  power 
to  dispose  the  Dutch,  in  the  entrance  into  the 
Treaty,  to  consent  to  a  cessation,  that  so  there 
mighc  l>o  no  more  acts  of  hostility  on  either 
iiae,  until  it  might  appear  what  success  the 
Treaty  was  like  to  have  towards  a  Peace  s  mnl 
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baci  shewed  me,  before  the  Treaty  bepn,  a 
leiter  ihev  had  received  from  one  of  their  fac- 
tors ill  I  ha  Indies,  that  there  was  a  report 
ihere,  that  the  Dutch  had  delivered  up  Pota* 
roont*  tn  thuie  who  were  sent  to  receive  it, 
and  ihut  fcliortly  after  that  they  had  taken  it 
firotn  them  a^aiit;  and  therefioHPe  they  desiftrd 
liiai  tt  special  artide  mi)|ht  ba  inserted  in  the 
Treaty,  whereby  the  Dutch*  might  be  obliged 
to  f^ive  it  up  again,  if  they  liad  in  truth  so  iit* 
^iirecily  delivered  it,  that  they  might  again  re- 
pos6«a9  tUe«i!>elve8  of  it ;  which  could  not  but 
be  lUkderstood  to  be  a  plain  violation  of  their 
public  fdith,  or  u  vile  artifice  to  elude  it.  The 
tuiiba<^sndor8  replied,  That  if  it  had  been  in 
truth  delivered  by  them,  thottgb  so  indirectly 
token,  they  could  not  insist  upon  ir,  but  allow 
it  to  be  111  ilie  alternative;  tiiey  desired  oi^ly 
Uiat  it  might  be  inserted  in  the  article,  that  if 
in.  truth  it  had  never  been  delivered,  they 
should  be  obliged  to  do  what  s<>  long  since 
4hoy  should  have  done.  The  Dutch  answered, 
TbiU  the  end  of  this  T«eniy  was  to  establish  a 
firm  Peace,  and  therefore  they  would  admit  of 
no  doubtful  expressions  which  might  create 
futare  disputes.  The  umbassadurs  said.  It  was 
very  e«  id  iit,  and  the  French  ambassadors  had 
ncknuwledged  the  same  to  them,  ihnt  thry 
vttrc  ie*«jlved  n«  ver  to  part  with  the  island  ; 
80  ihac  there  reinaiued  no  more  to  1>e  coiisi* 
dered  upon  that  particular,  but  whether,  upon 
the  reluaai  of  PuJoroone,  the  ^ar  sliould  l>e 
continutd.  The  Bust  India  Company  were 
seut  fur  tu  deliver  their  opinion  ;  and  they  very 
fraukly  declared,  that  they  belisved  a  Peace  Ui 
be  very  necc&uiry  for  the  kingdom,  and  there* 
Yure  would  not  that  the  war  should  he  conti- 
nued upon  nav  pariicolar  interest  of  theirs ; 
and  it  \vas  evident  enough,  that  if  the  war  con- 
tinoedi  their  whole  East- India  trade  must  be 
destroyed,  the  Dutch  being  so  much  superior 
in  pipping,  and  all  kind  of  strength,  in  those 
parts,  iicreupoa  the  king  resoKed  to  consent 
to  their  keeping  of  Polaroone;  and  I  do  not 
kuow  tiiat  there  was  one  man  at  the  board  of 
another  opinion.  To  conclude,  after  a  long 
debate  for  so  many  day»  upon  every  particular, 
the  king  resolved,  with  the  concurrence  of  tlie 
whole  hoard  (one  or  two  persons  only  excepted) 
to  consent  to  tlie  Peace  upon  such  concessions 
and  provisions  at  the  French  ambassadors  had 
obhged  themselves  to  bring  the  Dutch  to  con- 
sent to;  and  thereupon  tlie  ambassador  re- 
turned nith  full  power,  and  in  a  short  time 
after  that  Peace  was  concluded  and  published. 
And  therefore  I  cannot  understand  how  his 
majesty  could  be  deluded  or  betrayed  in  that 
Treaty,  vtlMch  passed  with  such  a  full  exami- 
nation and  distquisition ;  and  in  all  which  de- 
bates his  majesty  himself  bad  taken  the  pains 
b)  discourse  more,  aod  to  enlarge  himself  in 
^e  answer  of  ail  those  objections  which  were 
ibreseen,  than  I  had  ever,  kaown  him  to  fk> 
upon  any  other  article. 

It  is  very  true,  that  I  had  been  ci>mroanded 
by  the  king  to  write  most  of  the  letters  and 
4irectiQii»  which  had  been  sent  to  tbt  earl  of 
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St.  Albans  from  the  fmie  of  his  going  over, 
concerning  the  Treaty,  his  lordskip  having  (I 
presume  by  tlie  same  direction)  directed  most 
of  his  letteis  to  me ;  and  most  of  the^t ispatchea 
to  tlie  ambassadors  were  likeuise  prepared  by 
me,  thfy  beiug  by  their  instructtuDS  (wichouc 
my  desire  or  privity),  to  transmit  tbeir  account 
to  one  of  the  secretaries,  or  to  myself:  bitt  it 
is  as  true,  that  I  never  received  a  letter  from 
eitlier  of  ihem,  but  it  was  read  entirely  in  bis 
majesty's  presence  to  those  lords  nf  thi  cxnin* 
cil,  who  attended,  wliere  directions  were  given 
what  answer  should  be  returned;  and  I  never 
did  return  any  answer  to  either  of  tbem,  with* 
out  having  first  read  it  to  tlie  ceuncil,  or  having 
first  sent  it  to  one  of  the  secretaries  to  be  read 
to  Ids  majesty ;  and  I  can  with  a  very  get»d 
conscience  protest  to  all  the  world,  that  I  never 
did  the  leskt  thing,  or  gave  the  least  adrioe  re* 
lating  to  this  war,  or  relating  ta  the  Pence^ 
which  I  would  not  have  done  if  1  liad  been  ex* 
piring,  and  to  have  pvtn  an  account  thereof  to 
God  Almighty  that  minut<' :  and  as  his  majesty 
prudently,  and  piously,  and  passionately  dcH 
sired  to  put  an  end  to  that  war ;  so  no  man 
appeared  more  deU<hted  with  the  Peace  trhea 
it  was  concluded  than  his  aiajesty  himself  did  ; 
tliough,  as  far  as  I  could  make  any  judgment 
of  the  public  affections,  the  publication  of  that 
Peace  was  attended  with  the  roost  universal 
joy  and  acclamation  of  the  whole  nation,  that 
can  be  imagined  :  nor  is  it  easy  to  forget  the 
general  consternation  that  the  city  and   the 

Kople  of  all  conditions  were  in,  wlien  the 
utch  came  into  the  river  as  high  as  Chatham ; 
and  when  the  distemper  in  tlie  court  itself  was 
so  great,  that  many  pprsons  of  quahty  and  title 
ill  the  galleries  and  privy-lodgings  very  mde^ 
ceoily  every  day  vented  their  passions  iu  bitter 
execrations  ngiunst  those  who  had  first  coon« 
sf  Hed  and  brought  on  tlie  war,  wishing  that  an 
end  were  put  to  it  'hy  any  Peace;  some  of 
which  persons,  within  very  few  days  after,  as 
bitterly  inveighed  nvuinstthe  Peace,  and  against 
the  promoter!)  of  it.  But  I  am  so  lar  yet  from 
repenting  or  being  ashamed  of  the  part  I  had 
in  it,  that  I  look  upon  it  as  a  great  honour,  tlmt 
the  last  service  performed  for  his  rasjesty  was 
the  sealing  the  proclamations,  and  other  in* 
struments  for  the  conclusion  and  perfection  of 
that  Peace,  the  great  seal  of  England  being 
tbst  very  day  sent  for,  and  taken  from  me. 

The  Seventeenth  and  last  Article  is,  **  Tlia( 
''  I  was  a  principal  author  of  that  fatal  coim« 
**  sel  of  dividing  the  fleet  about  June,  1666,^' 

How  lar  I  have  always  been  from  giving  ad- 
vice in  the  prosecution  of  the  war  either  by 
land  or  sea  (except  by  being  present  at  some 
of  the  debates)  I  have  at  Targe  set  down  be- 
fore ;  I  never  in  my  life  having  pretended,  ei-> 
tber  in  the  time  when  I  served  his  late  majesty 
during  the  war,  or  in  this  king's  time,  to  ud« 
derstand  any  thing  of  that  affair :  but  when  I 
have  been  present  in  councib  of  that  nature,  I 
have  always  governed  myself  by  their  opinioni 
who  liad  the  greatest  reputation  of  skill  in  that 
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sea,  and  makmg  fais  coarie  for  Hblland. 
Whereupon  it  was  con&ulted,  whether  any  or- 
der should  be  sent  to  the  ileer,  that  prince 
Rupert  with  part  of  it  might  bead  h'n  course 
towards  Brest,  whitst  the  general,  ^itli  the 
other  part,  waited  the  Hollanders  motion. 
There  nad  been  a  long  prospect  and  frequenc 
deviates  upon  this  contingency,  and  bow  ad- 
▼antageous  a  thing  tt  would  prove,  if  we  could 
hare  timely  adrerttsement  of  the  duk«  de 
Beaufort*8  motion,  that  a  part  of  the  fleet  might 
be  sent  to  encounter  him  before  his  conjunc- 
tion with  she  Dutch ;  and  for  that  purpose  the 
lord  Arlington  had  taken  all  the  pains  he  could 
to  get  particblar  intelligeoce  of  the  motion  of 
that  flfiet.  When  this  intelligence  was  com* 
manicatcd,  some  wore  of  opinion  that  his  ma- 
jesty should  send  present  orders  to  the  generals, 
that  prince  Rupert  should  itith  such  a  number 
of  ships  as  they  should  think  fit,  bend  his 
course  ns  is  before  mentioned.  The  late  lord- 
treasurer  and  I  were  present  at  this  debate; 
and  though  we  seldom  offered  advice  in  such 
cases,  yet  being  now  both  of  one  opinion,  we 
did  desire  the  king,  that  he  would  not  take 
upon  himself  to  send  positive  orders  in  an  "af- 
fair  of  such  moment,  upon  an  intelligence  that 
might  not  be  true ;  though  we  believed  2i  to  be 
very  probable,  that  the  oeneral^  were  like 
every  day  to  know  more  of  the  motion  of  the 
enemy  than  we  could  do :  And  therefore  we 
humbly  offered  it  to  his  majesty,  whether  it 
might  not  be  fit  in  this  case  to  send  some 
of  the  council  then  present,  and  who  had 
seen  the  intelligence,  and  heard  the  ^hole 
debate,  presently  to  the  fleet  to  inform  the 
generals  of  what  his  majesty  had  heard, 
and  of  the  considerations  which  had  been 
thereupon  ;  and  if  they  bad  received  no 
advertisement  to  the  contrary,  and  upon  con- 
ference together,  thought  fit  to  divide  the  fleet, 
and  that  prince  Rupert  should  set  sail  in  order 
to  Engage  the  duke  de  Beaufort,  his  majesty 
would  l^  very  well  content  that  they  should  put 
that  design  in  execution,  without  staying  mt 
farther  orders.  His  majesty  was  pleased  ^with 
the  concurrent  opinion  of  every  person  present) 
to  approve  of  this  proposition  ;  and  immediate- 
ly made  choice  of  Mr.  Vice-Chamberlaio*  and 
sir  William  Coventry,  to  use  all  possible  ex* 
pedition  to  find  out  the  fleet,  and  mform  the 
eenerala  of  all  that  had  passed.  I  must  not 
forget  to  say,  that  at  this  conference,  and  before 


prutMBMMi;  and  I  never  presumed  less  tn  my  life 
to  give  en  advice,  than  I  did. in  this  particular 
conceniing  tbe   division  of  the  fleet;  aud  I 
should  make  a  fiill  answer  to  this  charge,  if  I 
»hwalct  say  no  more,  than  that  I  am  not  guilty 
ot'  ir.      But  since  it  bath  made  so  much  noise, 
t »  tbe   disadvantage  of  the'  king,  and  of  the 
oondact  of  his  affairs,  and  that  no  care  hnth 
beets  tsikea  to  inf<vrm  menof  ttie  whole  carriage 
in   that  pnHicuinr ;  I  will,  as   1  have  done  at 
l.ir]ge    ti»  the  other  articles,  for  his  majesty's 
iio»c>ur,  and  for  the  vindication  of  those  of  his 
creaacil   who  were  present   in  t^ose  debates, 
<h<H«  unjust  soever  many  of  them  have  been  to 
me)  set  duwn  very  particularly  all  that  I  know 
»f  that  matter,  and  how  the  fleet  came  to  be 
divided ;   upon  the  view  of  which,    I  am  of 
opt  I.  ion,  what  misfortune  soever  attended  it, 
no  man  will  havec^use  to  be  ashamed  of  any 
fiaulr    he  committed   in  it.      From   the  time 
that   his  majesty  resolved  to  send  prince  Ru* 
|>eri  and  the  General  with  a  joint  power  and 
authority  to  command  the  fleet,    there   was 
cnttse  enough  to  apprehend  that  there  would 
not    have  been  so  good  an  accord  between 
them  as  the  conducting  so  great  a  service  re- 
«)uired  ;  and  T  was  then  thought  to  have  so 
great  an  interest  in   both   of  them,  that   his 
majesty    commanded   me  to  use  the  utmost 
endeavours  to  dispose  them  to  a  good  under- 
standing townrds  each  other;  and  I  believe 
they  will   both  confers,  that  I  performed  all 
the  offices  I  could,  and  with  some  success,  to 
that  good  end:  And  T  was  the  more  solicitous 
in  it,  because  I  found  that  the  prince  was  much 
unsatisfied  with  the  resolution  his  majesty  had 
taken,  that  they  should  both  go  in  one  and 
the  same  ship  ;  and  that  his  hii;hness  was  very 
desirous  to  be  in  a  ship  by  himself,  and  even 
to  command  a  part  of  the  fleet  upon  any  en- 
terprize  that  should  offer  itself,  separated  from 
the  other :  And  there  was  too  general  an  opi- 
nion, from  what  ground  I  know  not,  even  i^t 
tlie  time  when  our  fleet  was  ready,  an<)  when 
the  two  generals  went  to  it,  that  the  Dutch 
were  not  in  any  degree  ready  to  come  out ; 
that  the  greatest  ships  had  not  taken  in  their 
provisions,  and  that  they  had  not  men  endugh 
to  man  the  fleet ;  and  iltat  they  had  no  design 
to  come  out  of  their  port  till  the  duke  de  Beau- 
fort should  be  ready  upon  the  coast  to  join 
with  them ;  which  fleet  was  then  at  Brest,  and 
in  great  readiness.    I  had  no  part  in  manag- 
ing the  intelligence,  nor  in  truth  so  much  as  a 
correspondence  by   letter  at  that  time,  with 
any  man  in  France  or  Holland.    The  two  ge- 
oersls  were  not  many  days  at  sea,  when  my 
lord  Arlington  informed  his  majesty  and  my 
Lords,  that  he  had  received  intelligence  from 
a  good  hand,  that  the  Dutch  were  in  no  degree 
ready  to  comp  out  with  their  fleet ;  and  chat 
the  duke  de  Beaufort  on  such  a  day  of  the 
month  had  ail  his  fleet  ready,  and  his  men  on 
board,  (0  take  the  first  opportunity  of  the  wind 
to  set  sail  fVom  Brest ;  that  the  wmd  had  been 
fair  these  two  last  days  and  therefore  thai  it 
might  be  presmned  that  he  wtt  by  that  time  at 


the  messen|;ers  were  dispatched.  Mr.  Secretai^ 
Morrice  inrormed  the  king,  tliat  be  had  received 
intelligence  very  different  from  what  my  lord 
Arlington's  was ;  which  was,  that  the  Dutch 
fleet  was  even  ready  to  come  out,  all  their  men 
being  aboard,  which  was  likewise  comroeuded 
to  those  two  honourable  persons  to  make  part 
of  their  information.  The  winds  were  so  f»> 
vourable,  that  the  tvito  messengers  went  to,  aad 
returned  from  the  fleet  with  more  speed  tbaa 
could  reasonably  have  been  expected;  they  re» 
ported  to  the  king,  that  they  had  imparted  all 
hb  commands  to  the  generals^  and  that  tbejr 
had  had  full  conferences  together  upon  it ;  that 
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fagf  all  die  intelU{eDoe  tbejf  had  received,  thcj 
did  cuDdude  that  theDutch  were  not  readjr  to 
come  out ;  and  therefore  they  tboiight  it  very 
coausellable,  thai  the  prince  should  endeavour  to 
ineet  with  the  duke  de  Beaufort;  and  in  order  to 
that,  they  liad  agreed  before  their  coming  away, 
and  had  agreed  what  tliips  should  attend  prince 
Kupert  and  what  should  stay  behind  %vithihege- 
neralj  which  they  resolved  should  be  eiecuted  bv 
such  a  time,  if  they  did  not  receive  his  majesty  s 
orders  to  the  contrary ;  which  his  miycfcty  did 
not  think  fit  to  send,  since  they  were  of  the 
same  mind,  and  so  they  separated  each  from 
other,  as  was  agreed.  I  have  heard  (but  I  was 
not  then  present)  that  upon  a  more  certain  in- 
telligence that  the  Dutch  fleet  wai  come  out, 
orders  were  sent  to  binder  the  prince  from 
going  out ;  which,  if  tbev  bad  been  transmitted 
with  care  enough,  woulcf  have  come  to  him  iu 
time :  but  there  being  some  negligence  in  that 
,  they  came  not  to  him  time  enough  to  return 
till  the  second  day  of  the  engpigement;  which 
is  so  well  known,  that  1  need  not  enlarge  upon 
^  it.  And  this  is  all  that  I  know  of  the  dividing 
tlie  fleet ;  in  which  1  do  not  know  that  any 
man  can  be  justly  blamed  with  more  reason 
than  all  men  may  be,  whose  counseb  have  not 
that  success  which  is  desired;  and  if  there 
v^ere  any  fault  committed,  I  aid  sure  there  is 
no  colour  to  impute  it  to  me,  nor  am  I  in  the 
least  d^ree  responsible  for  any  oonsequi^oce 
upon  it. 

I  hare  now,  according  as  my  memory  bath 
been  able  to  supply  (for  I  have  nut  any  paper 
or  note  by  roe  fur  my  assistance),  answered 
^vcry  particular  charge  against  me ;  I  hope  so 
fully,  that,  hew  powerful  soever  my  enemies 
fthait  be  yet  able  to  appear,  as  they  do  continue 
very  powerful,  all  indifferent  men  will  absolve 
roe  from  any  guilt :  and  though  I  neither  do  or 
can  expect  any  thing  of  justice  or  ingenuity 
f:om  those  persons  who  have  by  ail  the  evd 
arts  imaginable  contrived  my  destruction,  hy 
infusing  into  his  miyesty's  ears  stories  of  words 
•poken,  and  things  done  by  me,  of  which  I 
iim  as  innocent  as  1  was  when  I  was  bom,  and 
other  jealousies  of  a  nature  so  odious,  that 
tfaemseh'es  have  not  the  confidence  puhliclj 
to  own ;  yet,  I  say,  notwitlist ending  all  this 
disadvantage  for  the  present,  I  do  not  doubt 
but  that  posterity,  iC  not  the  present  age,  will 
clearly  discern  my  intefl^rity  and  innocence  in 
all  the  particulars  which  are  objected  agmnst 
me,  and  lament  my  present  snffering,  that  after 
•o  many  yean  of  very  faithful  and  painful  ser- 
vice, 1  should  be  banished  my  country,  and 
forced  to  seek  my  bread  in  foreign  parts  at  this 
age.  However,  it  concerns  me  very  ranch  to 
wipe  off  one  reproach  which  I  may  seem  to 
have'  brought  upon  myself,  by  my  withdrawing 
and  secretly  flying  out  of  the  kingdom,  to  avoid 
as  it  may  be  (bought,  the  justice  uf  parliament; 
wtiich,  as  it  is  made  the  ground  ana  foundation 
•f  the  act  of  banishment,  so^  may  reasonably 
presume  that  it  hath  made  deep  impression  in 
the  minds  of  many  worthy  persons,  who  were 
not  over-inclined   to  entertain   a    prejudice 


against  me,  and  who,  by  my  witbdravKing,  may 
reasonably  believe,  thai  if  I  were  io  tnitb  ao  in- 
nocent as  1  have  professed  myself  to  be»  I  would 
not  have  declined  the  most  severe  And  strictest 
examination  of  all  my  actions,  of  which  I  ougbc 
to  be  very  ambition* ;  and  that  ao  eaact   iiY- 
quisicion  might  be  made  into  mj    whole  Ji/ey 
mim  which,  and  from  which  only,   if  I   aiQ  so 
innocent  as  I  pretend  to  be,  I  might  reasonahljr 
promise  to  myself  such  a  full  viodicaiion,  •• 
might  amply  repair  me  in  poiut  of  integrity  mod 
honour,  not  only  to  die  slume  of  my  euemies. 
but  to  my  full  reparation  for  the  damages  I 
have  su«tatued,  if^I  could  prove  such  a  gross 
combination   and  conspiracy  againat  me  as  I 
have  seemed  to  accuse  tliero  of:  and.  therefore 
it  concerns  me  very  much  to  make  such   a  de- 
fence for  myself  in  a  dear  relation  ef*  all   the 
motives  and  circumstances  which  prevailed  with 
me  at  that  time  to  withdraif  myself,  after  I  had 
so  oAen  rejected  all  overtures  and  advice  to 
tliat  purpose,  and  so  pubUcly  declare<l   that  I 
would  railier  undeigo  all  tlie  danger  and  ruin 
which  ntiglit  attend  my  being  brought  to  a  trial 
dian  to  contribute  to  mv  own  innunv  by  en* 
deavouring  to  decline  toe  trial :  and  I   hope 
that  when  I  have  made  a  faithfbl  narration  of 
all  those  reasons  and  mouves  which  obliged, 
and  even  forced  me  to  do  what  I  did,  I  shall 
be  thought  bv  all  dispawonate  men  not  only 
not  to  have  detested  and  betrayed  my  own  in- 
nocence, but  to   have  complied  with  that  ob* 
ligation  and  duty  which  I  nave  always  paid  to 
his  majesty,  and  to  his  service;  and  against 
which  I  hope,  and  uu  roost  confldeut,  that 
God  Almighty  will  always  preserve  roe  from 
committinit  the  least  &ult  or  omission. 

When  his  inaje»ty  was  pleased  first  to  -send 
me  an  intimation  of  his  purpose  to  take  the 
seal  from  me,  which  was  by  tne  duke  of  York, 
he  vouchsafed  to  use  all  the  gracious  expres* 
sions  that  can  be  imagined;  tlie  great  satufac* 
tion  and  benefit  he  had  received  by  my  service, 
tie  assurance  be  had  of  my  fidehty,  and  tliat 
lie  was  confident  nothing  could  be  objected 
against  me,  which  I  would  not  be  well  able  to 
answer:  but  that  the  parliament  had  con-' 
tracted  so  great  a  prejuoice  against  me,  that  if 
they  had  sat  but  one  day  longer  before  their 
last  adjuurutnent,  they  would  have  accused  me 
of  high-treason,  and  that  be  was  most  assured 
that  they  continned  in  that  resolution,  and 
would  execute  it  the  first  day  of  their  next 
meeting;  that  I  well  knew  the  condition  of  his 
affairs,  and  how  much  he  depended  upon  tha 
Bouse  of  commons  for  a  supply  of  money,  with- 
out which  he  should  not  be  able  to  support  his 
government:  his  advice  therefore  was,  that  I 
should  dcUver  up  the  seal  to  him  out  of  my 
own  choice,  by  which  he  should  be  able  to  pn>« 
tect  me  from  further  inconvenience;  and  it 
would  be  so  grateful  to  the  parliament  tliat  lie 
should,  in  consideration  thereof,  receive  al| 
that  he  could  desire  from  them.  It  will  easily 
be  believed  that  I  was  enough  surprised  at  thit 
message,  it  being  a  time  when  iiiv  mind  wa^ 
broken  with  the  Toss  ofay  wife;  for  which  bi| 


5UDJ       STAt£THIM^,  15-19  CfiARLSS  II.  iKZ-l ^tU  Earl  qf  Clamdan.      [510 


xoftjesty  bAd  toucfasafed  io  bis  royal  penon  to 
oondole  with  me  tery  few  days  betore,  and 
when   my  condition  in  all   respects  was   in 
no  degree  pleasant  to  inei  I  desired  the  duke 
tb«t  lie  woald  procure  au  audience  for  me  with 
his  majesty;    which  his  royal  highness  bad  not 
the  least  doubt  of  obtaining,  and  made  as  little 
doubt  but  that  his  majesty,  in  respect  of  oiy 
lanieocss  and  indisposition,  would  he  gracious- 
Ij  pleased  to  come  to  m^  house;  which  his 
majesty  the  next  day  promised  to  do;  but  upon 
coufi^ence  with  others,    afterwards  changed 
that  his  eraciouB 'purpose,  and  appointed  me  to 
attend  him  in  a  morning  in  my  own  cliambcr 
at    Whitehall,  which,  being  a  ground  room, 
woold  not  put  me  to  the  trouble  of  going  op 
stairs  ;  and  thither  his  mnjesty  did  vouclisate 
tu  come  to  me,  there  being  nobody  then  present 
but  bis  majesty  and  the  duke.     The  kmg  re- 
ceived me  very  graciously,  with  all  those  ex- 
pressions which  he  had  used  to  the  duke;   and 
when  I  asked  him  whether  he  had  tiikea  any 
offence  aCmy  carriage,  and  whether  I  had  mis- 
hehaved  myself  in  his-serrice?   he  said,  no, 
hut  tlie  contrary,  that  I  had  served  him  very 
well,  and  that  he  believed  no  prince  had  a  bet- 
ter senrant;   and  that  the  resolution  he  had 
now  taken  was' for  my  good  and  preservation ; 
and  so  enlatged  himself  upon  the  resolution 
the  House  of  Commons  bad  taken  to  accuse 
oie  of  biglt-treason,  and  the  prejudice  they  had 
against  me.     1  tolo  him,  that  he  might  possibly 
be  deceive^  in  that  information ;    and  that  if 
he  esamin^  it  better,  he  would  find  that  I  was 
avt  a  man  so  universally  odious  to  any  persons 
of  power  and  interest  to  serve  him ;  at  least, 
that  my  lord  Arlingtoti  and  sir  William  Coven- 
try, who  were  my  known  enemies,  would  not 
be  fottnd  to  be  more  popular  than  myself;  tdat 
the  manifestation  of  ms  displeasure  in  this  man- 
ner woald  be  so  far  from  presecying  roe,  that  it 
wuuld  iofallibly  expose  roe  to  the  malice  of  my 
enemies,  and  was  upon  the  matter  to  call  for 
accusations  against  me  to  gratify  his  mnjesty ; 
and  I  told  hun  tlien,  as  I  had  done  before,  tliat 
air   William  Coventry  bad  taken  upon  him, 
spoo  tlio  day  of  the  last  prorogation,  to  offer 
aome  leading  men  of  tlie  I^ouse  of  Commons, 
that  the  chancellor  should  be  sacrificed  to 
them,  if  that  woold  content  them.    His  majes- 
ty told  me,  that  he  knew  roach  more  of  the 
combination  that  was  against  me  ilian  I  did; 
aitd  that  he  was  most  assured,  that  if  I  were 
oot  removed  before  the  parliament  met,   it 
would  not  be  in  bis  power  to  preserve  me;  but 
if  I  vohintarily  gave  up  the  place,  and  with- 
drew into  the  country,  he  Vould  imdertake  I 
ghotild  not  receive  the  least  further  trouble.    I 
told  liim,  the  seal  was  in  his  own  disposal,  he 
might  take  it  when  he  pleased;   but  that  I 
would/K>t  bring  the  repriyech  upon  myself,  by 
volunMiriljr  giving  it  up,  that  I  deserted  liis  ser- 
vice at  a  time  when  some  men  would  believe 
that  I  might  be  of  some  use  to  him.     His  ma- 
jesty seetned  to  be  resolved  upon  the  matter, 
bat  dbmissed  me  with  many  gracious  expres- 
sions of  bit  good  opinion  ;  wliicb  he  continued 


long  after  to  do  to  those  persons,  wlio  of 
themselves  taking  notice  of  this  discourse 
io  the  'court,  presumed  to  soeak  to  his  ma- 
jesty: and  to  dissuade  him  from  proceedini;; 
in  that  manner  towards  me;  as  the  arch- 
bishop of  Canterbury,  the  lord  geneial,  the 
earl  of  Bridgwater,  and  others;  to  all  tihoin 
liis  roqjesty  mentioned  me  as  a  person  of  whose 
affection  and  integrity  to  his  service  he  had  ait 
unquestionable  assurance :  and  I  do  in  truth 
believe,  thn:;  his  majesty  at  that  time  had  beea 
persuaded  to  believe  that  my  removal  was  ne- 
cessary for  his  service:  and  had  in  himself  no 
displeasure  towards  me^in  order  co  any  further 
prosecution. 

i\s  soon  as  the  seal  was  taken  from  me  ^nd 
delivered  to  the  king,  I  heard  that  Mr.  May 
had  ki«sed  the  king's  hand,  and  told  him  be 
was  then  king  of  England,  and  never  before  ; 
and  then  every  day  my  ene«nies  declared  their 
animosities  against  me ;  «ind  sir  William  Co* 
ventry  declared  publicly  in  all  places,  that  he 
had  advised  the  king  to  remove  me,  as  a  thing 
upon  wliich  his  welfare  depended:  My  lord 
Arlington  had  persuaded  tlie  duke  of  Bucking- 
ham, tlMtt  I  had  been  the  sole  person  who  had 
contrived  the  prosecution  that  had  been  lately 
against  liim ;  whereas  in  truth,  I  bad  never 
heard  anything  of  it  till  the  king  told  it  me,  and 
the  lord  Arlington  brought  me  the  examinations 
which  had  been  taken,  and  assured  me  tbero 
would  be  much  more  proved  against  him  ; 
upon  which  I  gate  such  advice  as  my  duty  ohli* 
ged  me  to  do :  but  so  far  was  1  from  malice  to- 
wards the  duke,  that  I  did  him  all  the  offices  I 
could  with  the  king,  and  contributed  at  least 
as  much  as  any  man,  as  soon  as  I  found  by<the 
lord  Arlington  that  some  of  the  witnesses  were 
dead,  and  that  the  proofs  would  not  make  all 
that  good  which  he  had  pretended  ;  but  the 
duke  of  Buckingham  was  nifurmed  ihat  I  was 
the  only  cause  of  his  suffering,  and  thereupoa 
inveighed  against  me  with  his  usual  bitterness.  • 

As  soon  as  the  parliament  came  together,  i| 
quicklv  appeared  that  my  enemies  had  so  fat 
prevailed  with  his  msjesty  as  to  declare  bis  own 
displeasure  against  me,  and  against  all  those 
who  appeared  to  have  no  ill  opinion  of  me ; 
and  then  notliing  was  spoken  so  much  of  at 
the  resolution  to  take  my  life ;  and  the  lady 
Castlemain  declared  that  ihe  duke  of  Bucking 
ham  was  to  sit  lord  high  steward  of  England 
upon  mv  trial,  many  wagers  being  laid  in  the 
court  that  I  sliouU  lose  mv  bead;  and  sir 
Thomas  Osboro,  a  person  of  great  intimacy 
with  the  duke  of  Buckingham,  had  declared  i4 
the  country,  before  his  coming  up  to  the  parlta* 
ment,  that  if  tlie  chancellor  were  not  haogei^ 
he  would  be  hanged  hinuelf.  All  which  un» 
usual  proceedings  did  not  in  the  least  d^jpree 
terrify  me ;  only  the  manifestation  of  the  king'a 
so  great  displeasure  against  me  (for.vhat  caoat 
God  of  heaven  knows!  cannot  to  this  day  ima- 
gine) did  afflict  me  as  it  ought  to  do :  Upoii 
which  I  writ  to  the  king,  beseeching  him  oot  to 
give  ear  to  the  reports  raised  by  my  enemies ; 
but  to  let  me  know  in  what  I  had  offended  him 
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tnd  to  beseech  btm  to  be  tfftiafied  witb  the  dit- 
puce  end  deme^e  1  bad  elreadj  recerfed. 

From  the  begioBitig  of  the  proeecilboa  io 
pftrliament  agninst  me,  tome  persoas  who  Mi&li- 
ed  me  very  well,  and  were  well  iafbrmed  ef 
tbe  severe  ioteatioDS  agamtt  me^  earaesdy  ad- 
vised roe  to  withdraw  mjsel/,  and  therebj  to 
provide  for  inj  secarity ;  which  I  utteHy  refu- 
ted to  do.  And  it  it  well  known,  thtt  the  day 
when  the  House  of  Comraont  tent  up  their  i;e- 
aeral  iaspeachmeat  of  Higb-Treaton  against  rae^ 
that  ny  coach  was  ready,  and  waited  three  or 
four  hoars  to  carry  me  to  the  House,  I  expecting 
to  be  rsent  for  till  the  rising  of  the  House. 
When  the  debate  grew  so  hot  in  the  House  of 
Peers,  and  that  a&r  many  expostulations  from 
tbe  House  of  Commons,  the  House  of  Lords 
mili  refused  to  comout  me  to  prison,  I  received 
new  hnportunities  from  my  friends  to  make  my 
.escape ;  and  they  were  persuaded  h^  some  who 
<had  had  the  greatest  hand  in  contriving  my  ruin, 
to  believe  that  it  would  be  grateful  to  the  king, 
snd  that  there  sbovld  be  no  means  used  to  o& 
itruct  my  going  away  s  And  when  nothing  of 
this  conld  work  upon  me,  the  bishop  of  Here- 
ford (who  had  not  carried  himself  so  well  to* 
wards  me  as  some  men  thought  I  deserved  from 
him)  first  sent  to  the  bishop  of  Winchester,  to 
persuade  him  to  get  me  out  of  the  kingdom  ; 
and  coalessed  to  him,  that  it  was  the  king's  de* 
aire,  tbongh  he  would  not  own  it  to  any  body 
else  I  aaa  then  came  to  me  himself,*  pressing 
the  same  thing  to  me ;  and  undertook,  opon  his 
salvation  (which  was  his  own  expression),  that  I 
ibooid'neither  be  stopped  in  my  passage,  nor 
infier  in  the  least  degree  in  mv  honour  or  my 
fortune  by  my  abeemBe;  which  he  said  I  could 
not  believe  he  would  undertake  without  very 
good  authority  t  and  thereupon  enlarged  upon 
tbe  calamities  the  kingdom  must  suffer  by  this 
diierence  between  the  two  Houses,  of  which 
i  sibeuld  he  looked  opon  to  be  the  sole 
cause,  and  therefore  had  reason  to  appre^ 
head  whnt  sense  the  people  were  like  to  have 
of  it ;  and  Mr.  Seymour  had  the  confidence 

00  tell  a  noble  lore  of  the  House,  who  had 
▼igofouriy  Mposed  my  commitment,  that  if 
tlw  House  of  peers  did  not  comply  with  the 
iioose  of  Commons,  the  people  would  not  only 
mdl  down  my  houee,  bat  the  houses  of  all  iliose 
Lords  who  adhered  to  me.    I  told  the  Usbop, 

1  was  very  inneoent  sa  all  things  laid  to  my 
nhargs,  mm  therefore  I  was  not  to  be  -  terrified 
by  anry  threats :  however  if  it  were  thought  fit 
for  Ms  majesty's  sereiee  that  I  absented  myself 
t  vvoald,  wsthoot  aay  cansideration  )iow  for  I 
might  sisffev  in  point  of  repntadoB,  submit  to 
Ids  ■Mjetiy's  direction ;  only  I  desired  that  I 
snightwive  soch  a  pass  as  might  eecure  me 
§pim  Mag  stopped^  and  caposed  as  a  specta- 
dn  tniAw  penpia,  «ad  as  a  man  runnine  away 

^  JittSine ;  whicb  the  hishep  thought  I  mig^ 


reasonably  re<|uifa,  and  nHMle  no  douhi  of  seti4- 
ing  it  ine  accMdingly  :  hot  the  next  morning 
he  told  the  hi  shop  of  Winchetier,  thnt  if  the 
king  should  grant  such  a  pass,  it  might  f^ive 
great  oiience  to  the  parliament,  which  haznrd 
his  majesty  would  not  run,  biK  renewed  alt 
the  a<isur»noes  he  had  before  given  for  the  se- 
curity of  my  passage  :  and  f  as  positively  rt- 
fufted  to  accept  thereof :  and  so  con  tinned  in 
my  bouse,  aitd  spoke  every  day  pabtidy  wich 
many  persons  a  full  week  after  the  time  that 
tlie  bishop  had  been  with  me,  notwithstanding 
the  daily  edvice  end  tmportontty  I  rcceivefl  frotu 
my  friends  and  nearest  relations  to  withdraw. 

It  pleased  God  ttiat  the  duke  of  York  had 
been  for  some  weeks  sick  of  the  small-pox,  bO 
that  nohoJy  had  spoken  wi(h  him  of  nny  busi* 
oess  for  the  space  of  near  a  month  :  b«it   the 
malignity  of  the  disease  being  spent,  his  majesty 
himself  bad,  upon  the  hi«t  Friday  in   Novem« 
ber,    visited  Ins  royal  highnebs;   and   saying 
little  more  then,  than  in  congratulating  his  re- 
covery, and  expressrog  his  own  great  joy  in  it, 
he  came  again  to  him  the  next  morning  early, 
and  had  some  private  conference  with  him. 
And   the  king  no  sooner  departed  from  hira^ 
but  the  d«ke  bid  his  wife  send  presently  to  me, 
and  conjure  me  presently  to  be  gone  ;  that  tA\t 
should  let  me  knaw  that  it  was  absolutely  iie* 
cessary  for  the  king's  service ;  and  that  I  might 
be  very  confident  and  secure,  that  I   should 
meet  with  no  obstruction  io  the  way,  nor  u»* 
dergo  the  least  damage  in  my  honour  or  for» 
tune 'by  beiag  gone.     And  upon  this  authority 
and  command  I  did  the  same  nieht,  on  Satur- 
day the  last  of  November,  1667,  leave  my  own 
honse,  and  went  by  coach  to  Erif,  wliere  I  em* 
barked ;  and  it  nKeased  God,  after  four  days 
struggling  with  ill  wind  mid  weather,  I  arrived 
at  Calais  tlie  Wednesday  following.     And  I 
did  no  more  in  this  adventure,  whatever  pre- 
judice I  have  nndergone  by  it,  than  I  shall  al- 
ways do,  In  sacrificing  my  honoor,  and  my  life 
itself,  upon  the  least  intimation  of  his  majesty's 
pleasure,  and  whenever  he  thinks*  his  service 
may  be  advanced  by  it.    And  if  any  man  shall 
yet  think,  notwithstanding  all  that!  have  sasdi, 
that  I  ouglit  not  to  have  withdrawn  myself,  but 
to  have  remained  there  in  prison,  or  any  other 
condition  they  would  hare  put  me  in,  uUftil  I 
had  been  fally  cleared  upon  a  fair  trial ;    he 
will,  I  hone',  have  so  mucD  compassion  of  roe, 
as  to  thins  I  had  great  dtAcolties  to  contend 
with,  and  vrill  lament,  on  my  behalf,  that  I  am 
fitrced  to  undergo  so  hard  a  fate,  afrer  the  age 
of  threescore  years,  where6f  thirty  have  been 
spent  in  the  service  of  the  crown  ;  and  for  the 
prosperity  whereof,  and  She  happiness  of  hia 
majesty's  royal  peraoa,  my  daily  praj^ers  shall 
be  poured  out,  in  what  condition  soever- 1  am 
in,  and  in  what  comer  of  the  world  soever  1  iMI 
be  confined  or  condemued  to. 


S13)  CTATE  TBIAI&  U  CHiitm  tl.  liOa.— Tmf  ^/oAn  7^0^ 


[SI4 


216.  The  Trials  of  JoHji  TwYN,*  Printer,  for  High  Treason;  also 
of  Thomas  Brewster,  Bookseller,  Simon  Dover,  Printer, 
and  Nathan  Brooks,  Bookbinder,  for  Misdemeanors,  at  the 
Old  Bailey:  15  Charles  II.  a.  d^  1663. 

F  IVE  gevenil  Indictments  being  drawn  op, 
▼is.  one  of  High-Treaaon,  against  John  Twjra 


printer ;  and  tbe  other  four  for  Sedition,  viz. 
two  against  Thorn aa  Brewster  bonkseUer,  cine 
•gainst  Simon  Dover  printer,  and  one  agaitast 
Nathan  Brooks  bookbinder ;  were  presented 
to  the  Grand  Inque&t  in  London,  at  the  sessions 
of  eaffl-defivery  of  Newgate,  holden  at  Justice- 
H  Jl  in  the  Old-Bailey,  tbe  19th  day  of  Fe- 
bruary 166d.  Escept  that  agaiii^  Brooks, 
which  was  found  ttie  day  following,  by  the 
saoae  inquest.  And  after  divers  witnesses 
were  sworn  and  examined  before  the  said 
grand  inquest,  the  ^aid  bilU  of  iiidictmeut  were 
erally  returned  Bilia  Vera, 


^  "  At  the  Sessions  in  the  Old  Bailey^  90Ui 
Peh.  15  Car.  2.  John  Twyn  was  indicted  on 
the  Stat.  95  Ed.  S,  of  High  Treason,  for  com- 
passing  and  imaghiinp  the  kiiig*a  death,  and  the 
overt  act  laid  in  tha  mriictment  was,  the  print- 
ing of  a  seditious,  poisonous  and  scanoalous 
bcKik,  entituled  ;  *  A  Treatise  of  tbe  execution 
of  justice,  « herein  is  clearljf  proved  that  the 
tsecution  of  jodgmeiit  and  justice  is  as  well 
the  people's  as  toe  magistrate's  ikity,  and  if  the 
magistrate's  pervert  judgment,  the  people  are 
hound  by  the  law  of  God  to  execute  judgment 
without  them,  and  ttpou  them.'  And  besides 
that  title  of  tbe  book,  several  passages  in  the 
book  were  set  forth  ia  the  iodicunent  which*  in 
sabatance  were,  first,  that  the  supreme  magiv 
tfaie  is  •ccooatablfi  to  tlie  people.  9.  The 
people  are  incited  to  take  the  management  of 
tha  goveriMnent  into  their  own  bands.  3.  The 
paople  are  encouraged  to  take  up  aims  ag^iinst 
the  king  and  his  family.  4.  They  are  stirred 
up  to  resole,  as  an  aaion  honourable  and  con« 
acieatioas,  and  encouragements  given  to  any 
town,  city  or  county  in  the  three  kingdoms 
to  hegia  the  work.  5.  The  people  are  ex- 
horted, not  only  to  cast  off  their  allegiance, 
hoi  to  put  tbe  king  to  death.  And  upon  the 
evidence  it  vnis  proved,  that  Twyn  being'  a 
printer,  by  bimseif  and  servants  printed  this 
book  ;  Tl»at  he  corrected  some  of  the  sheets, 
smmI  that,  he  scattered  many  of  them  to  be  sold ; 
aad  he  was  fbuad  gtfiUy,  and  hod  judgment 
§ar  high  treason,  and  was  accordingly  exe- 
catecL 

*^  At  thia  trial  wcra  present  of  the  judges  the 
chief  jaatice  Hyde,  wi  myself,  and  also  my 
brother  Wylde  recorder  of  London,  and  r^ 
solved  by  all  elnrly,  thai  printiint  aad  pub- 
hshing  such  wicked  posicJons,  was  an  overt 
act  deckwiag  the  ireasAn  of  compassing  and 
imagining  the  king's  detkih,  which  was  also 
agr^d  bj  .the  rest  <if  the  jud^ct  upon  our  dit> 
course  with  them/'    Kelyng. 

▼OL«  TI. 


The  Nameeof  the  said  Grand  Inquest  bein^ 
as  followetli,  viz.  Arthur  Jourdan,  Arthue 
Browne,  Simon  Rogers,  James  Whetham, 
Ralph  Bio  re,  Isaac  Barton,  Roger  Locke,  Tho- 
mas Cooper,  Samuel  Taylor,  Roger  Hart,  John 
Watson,  Christopher  Pits,  Thomas  Gerrard, 
John  Cropper,.  Thomas  Partington,  Ralph 
Coppinger,  Matthew  Pelaser. 

At  Juttice-Hall  in  the  Old  Bailey^  Feb.  SO,  tA 

the  morning. 

The  Court  being  set,  Proclamation  waa 
made :  **  O  Yes !  All  manner  of  persons  that 
have  any  thing  more  to  do  at  this  sessions  of 
the  peace,  and  seasioos  of  Oyer  and  Terminer, 
held  for  the  city  of  London  and  sessions  of 
gaol-deHvery  h<)Iden  for  the  city  of  London 
and  county  of  Middlesex ;  draw  near  aad  give 
your  iitt^ndance,  for  now  the  Court  will  pro- 
ceed to  the  Pleas  of  the  Crown  of  the  said  city 
and  county.     God  save  ttie  king.** 

Silence  commanded. 

Ckrkqfthe  Peace,  Set  John  Twyn  to  the 
bar :  [who  was  set  there  accordingly.]  John 
Twyn,  hold  up  thy  hand. 

I^BDyn.  I  de&ire  to  understand  the  meaning 
of  it.  [But  being  told  he  mast  hold  up  his 
hand  in  order  to  bis  trial,*  he  held  it  up.] 

Clerk,  &c;  *  Thou  stande%t  indicted  in  Lon- 
'  don  by  the  name  of  John  Twyn,  late  of  Lcra- 
'  don,  stationer,  for  that  thou  as  a  felse  trartor 
'  against  the  most  illuntrious  Charles  tbe  2nd, 

*  by  the  grace  of  Gixl,  of  Enghiod,  Scotland, 
'  France,  and  Ireland,  king,  defender  of  the 
'  faith,  &c.  thy  supreme  and  natural  lord  and 

*  soverei{£Q^-^not  Imving  tbe  fear  of  God  in 

<  thine  heart,  nor  weighing  the  duty  of  thy  alle-  • 
'  giance,  but  being  moved  and  seduced  by  tbo 

<  instigation  of  the  devil ;  and  tlic  cordiariov^- 
'  true  duty,  and  natural  ohedieitce,  which  true 

*  and  faithful  subjects  towards  our  sovereign 
'  lord  tbe  king  bear,  and  of  rii^lu  ought  to  bear, 

<  ahoueiher  withdrawing ;  minding  and  with 
'  all  thy  force  intending  tbe  peace  and  common 
'  tranquillity  of  diis  kingdom  to  di»torb;  and 

*  sedition  and  rebellion  within  these  his  majes* 
'  ty's  kingdoms  to  move,  stir  up,  ahd  procure ; 

*  and  discord  between  our  said  sovereign  and 

*  his  subjects  to  osake  and  move ;  tbe  9rtli  day 

*  of  October,  in  Uie  year  of  the  rieign  of  our  said 

*  so^vereign  lord  Charles  the  9od,  by  tbe  grac« 

*  of  God,  ^cc.  the  15th,  at  the  paoish  of  St. 
'  Bartholomew's^  in  tbe  ward  of  Farringdon 

*  withoMt,  London,  aforesmd,  traitorously  didst 

*  dbmpass,  imngine,  and  intend  tbe  death  and 
i  final  destruction  of  oor  Said  sovereign  lord  the 

*  king,  and  the  ancient  and  regal  govemment  of 

*  England  to  change  aad  aobvert;  and  our  said 

*  wvereign  lord  tM  king  of  bia  orown  aad  ro» 
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*  gal  guvernment  to  depose  and  depij? e.  And 
'  these  thy  most  wicked  theatont  and  traitorous 
'  imaginations  t(»  faI6i,  thou  the  said  John 
'  T»yn,  the  said  97tb  dajr  of  October,  in  the 
'  year  af«iresaid,  in  the  parish  and  ward  afore- 
'^said,    advisedly,  devilishly,  and   maliciously 

*  did»t  declare,  by  imprinting  a  certain  seditious, 
'  poisonous,  and  scandalous  book,  entitled,  "  A 
<  Treatise  of  the  Eiecution  of  Justice,**  &c. 

*  In  which  said  t>ook,  amongst  other  things, 

*  thou  the  said  John  Twyn,  the  27th  day  of 

*  October,  in  the  year  aforesaid,  in  the  parish 
'and  ward  aforesaid,  falsly,  maliciously,  and 
'traitorously  didst  imprint,  &c.— agniost  the 
'  duty  of  thy  allegiance,  and  the  statute  in  that 

*  case  mode  and  provided ;  and  against  the 

*  peace  of  our  said  sovereign  lord  the  king,  his 

*  crown  and  dignity.* 

What  say  St  thou,  John  Twyn ;  art  thou  guilty 
of  this  high- treason  i»hereuf  thou  standest  in- 
dicted, or  Not  Guilty  ? 

UVya.  I  desire  leave  to  speak  a  few  words : 
My  lord,  I  am  a  very  poor  man ;  I  have  been 
in  prison  several  months — 

Clerk,  Are  you  Guilty,  or  Not  Guilty  } 

2vyi».  Wiih  all  due  submission  to  your  bo* 
nours,  I  desire  to  speak  a  few  words. 

L.  C.  J.  H^de,  You  must  first  plead  to  your 
Indictment,  and  then  you  may  say  what  you 
will ;  that  is  the  rule  of  the  law.  We  receive 
w>  expostulations  till  you  have  pleaded  to  the 
Indictment,  Guilty  or  Not  Guilty. 

Twyn.  I  do  not  intend  to  answer  to  the  In- 
dictment, by  what  I  shall  now  say ;  I  am  a 
poor  man,  luiva  a  family  and  three  small  chil- 
dren, I  am  ignorant  of  the  law^  and  have  been 
kept  prisoner  divers  months-* 

L.  C.  J.  Hyde,  Pray  plead  to  th«  Indict- 
ment, you  shall  be  heard,  say  what  you  will 
afterwards. 

Tvyn,  I  humbly  thank  you,  my  lord. 

CUrk,  Are  you  Guilty,  or  Not  Guilty? 

Tuyn,  I  beseech  jroo  to  allow  me  counsel, 
and  some  consideration;  I  desire  it  with  all 
submission. 

L.  C.  J.  Hyde.  You  must  plead  first;  then 
•ak  what  you  will. 

Clerk.  Are  you  Guilty,  or  Not  Guilty? 

Thi^fii.  Not  Guilty  of  those  crimes. 

L.  C.  J.  Hyd^  God  forbid  you  should. 

Clerk.  How,  wilt  thou  be  tned  ? 

SOmui.  I  desire  to  be  tried  in  the  presence  of 
that  God  that  is  the  Seardier  of  all  hearts,  and 
the  disposer  of  all  things. 

L.  C.  J.  Hydlr.  God  Almighty  is  present 
here ;  there  is  no  other  trial  by  the  law  of  Eng- 
land, but  by  God  and  the  peers,  that  is  the 
eountry,  honest  men.  You  shall  have  all  your 
rfaalleoKes,  and  all  that  is  doe  to  you,  by  the 
help  of  God ;  we  are  bound  to  be  your  counsel, 
to  see  you  have  no  wrong:  therefore  pat  your- 
self upon  your  trial;  tay  hew  you  wiU  be 
tried. 

Tmyn.  I  desire  to  be  tried  in  the  presence 
of  God, 

L.  C.  J.  Hyde.  So  you  shall :  God  AI- 
migbty  is  preaeot  hewi  looks  down,  nod  h^ 


holds  what  we  do  here ;  and  we  shall  answer 
severely,  if  we  do  you  any  wrung.  We  are  as 
carefol  of  our  souls,  as  you  can  be  6f  yours. 
You  must  answer  in  the  words  of  the  law. 

Tmyn.    By  God  and  the  Country. 

CUrk.    God  send  thee  a  good  deliverance.    ' 

L.  C.  J.  Hyde.    Now  say  what  you  will. 

Twyn.    I  am  a  very  poor  man. 

L.  C.  J.  Hyde.  Nay,  let  me  interrupt  yon 
thus  far :  whatever  you  speak  in  your  defence, 
to  acquit  yourself  of  this  crime,  that  you  may 
reserve  till  by  and  bv.  This  is  but  an  arraign-  > 
meat ;  afterwards  the  evidence  for  the  king  ir 
to  be  heard,  then  make  your  defence.  If  you 
have  any  witnesses  on  your  part,  let*s  know 
their  names,  we  will  take  care  the^r  shall  come 
in.  If  I  did  not  inistake,  you  dteired  to  have 
Counsel ;  was  tliat  your  request  ? 

Tmym.    Yes. 

L.  C.  J.  Hyde.  Then  I  will  tell  jou,  we 
are  bound  to  be  of  counsel  with  you,  m  point 
of  law ;  that  is,  the  court,  my  brethren  and 
myself,  are  to  see  that  you  suffer  nothing  for 
your  want  of  knowledge  in  matter  of  Uw  ;* 

*  This  is  a  very  good  explanation  of  the 
maxim,  that  the  Judge  shall  be  counsel  for  the 
misouer.  See  the  Note  to  the  case  of  Don 
Pantaleon  Sa,  ante,  vol.  4,  p.  466.  In  the 
5th  ReMloiion  in  sir  Henry  Vane's  Case,  en/e, 
p.  131.  It  b  said,  "  The  court  is  always  so  hr 
**  of  counsel  with  the  prisoner  as  to  see  that  he 
**  hath  right,  and  if  they  find  any  thing  doubt* 
**  fill  they  of  themselves  will  take  time  to  ad- 
"  vise.*'  In  addition  to  the  particulars  col- 
lected in  that  note,  may  be  mentioned  the 
sturdy  and  pertinacious  claim  of  John  Lil« 
burne  to  counsel,  upon  his  trial  for  treason, 
A.  D.  1649,  (•ntt,  vol.  4.  p.  1969),  'and  tlie  cu- 
rious altercations  which  occurred  thereon. 
His  claim  was  not  allowed,  though  during  the 
Usurpation  it  does  appMr  that  counsel  were 
allowed  perhaps  more  tiberally  than  might 
have  been  expected.  In  Coleman's  Case,A.  n. 
1678,  Chief  Justice  Scruggs  tells  the  prisoner, 
^  Yod  need  not  have  counsel,  because  the 
"  proof  most  be  plain  upon  you,**  agreeably  to 
Lord  Nottingham's  reasou  in  the  case  of  Lord 
Cornwallis,  a.  d.  1678,  and  to  3  Inst.  137. 
It  is  observed  in  that  Note,  vol.  4,  p.  470, 
tliat  '*  Emlyn  does  noi  in  his  Preface  include 
*'  the  orivation  of  counsel  in  his  enumeration 
**  of  toe  hardships  of  the  law.*'  But,  indeed, 
Emlyn  does  say  in  that  Preface,  (See  vol.  1.  p. 
jKixi,  of  this  Collection)  that  **  hitherto  the  law 
allows  not  a  copy  of  the  indictment  nor  of  the- 
names  of  the  jurors,  nor  the  assistance  of 
counsel,  as  to  maaer  of  fact,  in  any  indict 
meats  for  felony,'  and  he  adds,  '  yet  it  is  the 
opinion  of  many  it  wonld  be  never  the  wors« 
if  it  did,  for  it  seems  very  strange  to  aHow  a 
man  these  assistances  in  defence  of  his  pro- 
perty and  deny  them  to  him  when  his  life  iiee 
at  stake."  And  he  proceeds  to  enter  some- 
what farther  into  the  subjects,  panicularly  as 
to  the  list  of  the  jurors'  naroes^  and  copy  of 
indictment. 
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I  mjf  tre  are  to  be  ofcooDsel  with  joo.  But 
for  this  horrid  crime,  (I  will  hope  in  churitv 
yea  are  not  gailty  of  it,  but  if  700  ace)  it  u 
the  iDost  aboininabie  and  barbarous'  treason 
that  ever  I  beard  of,  or  any  man  else :  the 
very  title  pf  the  book  (if  there  were  no  more) 
is  as  perfectly  treason  as  possibly  can  he.  The 
whole  book  through,  ail  ihat  is  read  in  the  in- 
dictmenty  not  one  sentence,  but  is  as  absolute 
high  treason  as  ever  I  yet'  lieard  of.  A  com- 
pany of  mad  braios,  under  pretence  of  the 
worship  and  service  of  God,  to  bring  in  all  vil- 
lainies nnd  atheism  (as  is  seen  in  that  book.) 
What  a  horrid  thing  is  this !  but  you  shall  have 
free  liberty  ol^defending  yourself.  To  the  mat- 
ter of  fact,  whether  it  be  so  or  no  t  In  this  case 
the  law  does  not  allow  you  counsel  to  plead 
for  yon;  hut  in  matter  of  law,  we  are  of  coun- 
sel for  you>  and  it  shall  be  our  caie  to  see  that 
yon  have  00  wrong  done  you. 

Clerk.  Set  Simon  Dover  to  the  bar :  [who 
being  eet,  his  Indictment  was  read  to  the  pur- 
pose following] 

*  Thou  standest  indicted  in  London,  by  the 
'  name  of  Simon  Dover,  late  of  London,  Sta- 

*  tinner,  for  that  thou,&c.  the  Idth  day  of  Feb. 
'  in  the  13ih  year  of  the  reign,  &c.  at  the  pa- 
'  rish  of  St.  Lieonard's  Foster  lane,  in  the  ward 
'  of  Alderssate,  London,  falsely,  maliciously 
'  and  wickedly,  didst  imprint  a  certain  false,  ma- 

*  iidousy  scandalous  and  seditions  book,  inti- 
'  tuled,  <*  The  Speeches  and  Prayers  of  some  of 
'  the  late  King*s  Judges,^  &c.  and  the  same 
'  didst  sell  andutter,  against  the  duty  of  thy  al- 

*  legiance,  &c.  How  sayest  thou,  Simon  Do- 
'  ver,  art  thou  Guilty  of  this  Sedition  and  01^ 
'  fence,  whereof  thou  standest  indicted,  or  Not 
'  Guilty  r 

Dover.  My  lord,  and  the  henourable  bench, 
I  desire  I  may  be  beard  a  few  words— 

L.  C.  J.  £tyd!e.  When  yoo  have  pleaded, 
yon  shalL 

Dover,    I. shall  be  willing  to  plead*- 

L.  C.  J  Bsfde,  Vou  most  either  confess  it, 
•r  plead  Not  Guilty.  I  hope  you  are  Not 
Guilty  of  this  foul  crime. 

Dover.  I  am  not,  by  the  laws  of  England, 
Guilty. 

L.  C.  J.  Hyde,  You  shall  be  tried  by  the 
laws  of  Encland,  whether  you  are  Guilty  or  no. 
.  Dover,  I  am  willing  to  be  so,  and  I  am  glad 
I  am  come  before  you  to  that  punxMe,  having 
been  long  a  prisoner:  I  am  N^  unilty  of  any 
thing  in  this  Indictment,  neither  as  to  matter, 
time  nor  place. 

L.  C.  J.  Hyde»  What  do  yon  mean  by  time 
imd  place  ? 

Dover.  I  am  not  guilty  in  manner  or  form. 
And  now,  niv  lord,  I  being  altogether  ignorant 
of  the  law,  f  hombly  beg  counul,  and  a  copy 
of  my  Indictment :  I  hope  I  shall  not  be  de- 
stroyed, hecause  I  am  ignorant  of  the  law :  I 
have  been  18  weeks  close  prisoner. 

L.  C.  J.  Hyde.    What  would  you  have  ? 
.   Dover,    I  desire  time,  and  counsel  assigned 
siej  and  a  copy  of  mj  Indictment. 


L.  C.  J.  Hyde.  For  a  copy  of  your  Indict- 
ment, though  it  be  for  a  foul  oflFence,  yet  (in  fa- 
vour to  you,  it  being  not  made  so  capital  as  the 
other)  we  cannot  deny  it  you :  For  counsel  you 
may  hate  what  you  will,  %%e  need  not  assign  it. 
[Make  him  a  copy,]  but  I  will  tell  you,  we  shall 
try  it  now.  ' 

Dovtr.  I  do  protest  I  knew  not  what  I  came 
for;  1  never  imagined  what  my  Indictment 
was ;  I  know  not  what  there  is  u*  it — 

L.  C.  J.  Hyde,     You  sliail  have  a  cof^y  made 
prei»ently.     If  you  have  couitsel  or  %%Kne»»es,. 
send  for  iLem;    «te  must  try  yon  to-day  ;   but 
you  will  have  some  tune,  for  we  will  begin  with 
the  other. 

Dover.  I  beg  I  may  have  a  copy  of  the  In- 
dictment in  English,  I  cannot  understand  Latin. 

L.  C.  J.  Hyde.  That  that  is  against  you,  is 
in  English ;  the  Latin  signifies  no  more,  but 
that  you  did  seditiou»lv  and  maliciously  print 
all  that  which  is  in  Enghsh. 

Dover.  1  hope  I  have  done  nothing,  but  I 
shall  acquit  mysielf  of. 

L.  C.  J.  Hyde.  I  hope  you  may.;  b«4t  we 
can  give  you  nothing  but  a  copy  of  the  record : 
send  for  your  own  clerk  to  understand  it. 

Clerk,  Set  Thomas  Brewster  to  the  bar: 
[who  wos  set ;  and  then  his  Indictment  was 
read,  which  was :] 

'  That  he  the  said  Thomas  Brewster,  late  of 

*  London,  Stationer,  not  having,  &b.  (in  the 

*  form  aforesaid)  the  15tb  day  ofFcrbruary,  &c. 

*  at  the  parish  of  Little  St.  Bartholomew's,  in 

*  the  ward  of  Farriugdon  without,  London,  ma- 

*  liciously,  &c.  did  cause  to  be  imprinted  the 
'  aforesaid  book  of  Speeches  and  Prayers,"  &c« 

*  and  tlie  same  did  sell  and  utter,  against  the 
«  duty,'  &c. 

Who  being  demanded,  Whether  he  was  guilty 
of  that  sedition  and  ofieuce  ?  answered,  Not 
Guilty. 

Clerk.    How  will  yon  be  tried  ? 

Brewtier.    By  God  and  the  Country. 

Clerk.    God  send  thee  a  good  deliverance* 

L.  C.  J.  Hyde.    Say  what  you  will  now. 

BretMter,  May  it  please  your  lordship,  I  am 
wholly  ignorant  of  the  proceedings  of  the  law  ; 
I  have  b^en  a  close  prisoner  these  18  weeks,  no 
body  to  advise  with  me,  scarce  my  wife  suffered 
to  come  to  me;  I  desire  some  time  to  take  ad- 
vice. 

L.  C.  J.  Hyde,  I  doubt  we  shall  not  be 
ab)e,  if  you  mean  till  next  sessions —  . 

,  Brewtier.  No,  my  lord,  I  have  had  too  long 
imprisonment  already,  would  I  had  been  here 
the  first  sessions  after  I  was  a  prisoner. 

L.  C.  J.  Hyde.  If  you  desire  a  copy  of  the 
Indictment  and  counsel,  vou  shall  have  it.    \ 

Brewtier,  I  humbly  thank  you ;  but  I  muit 
have  time  to  consult  them,  or  they  will  do  me 
little  good. 

L.  C.  J.  Hyde,  If  yon  have  any  Irienda  or 
witnesses,  you  may  send  for  them. 

Brewtier.    I  thank  you,  my  lord. 

Clerk,    'Thomas  Brewster,  then  standest 

*  agaioiadicted  in  London  by  the  name  of^  &•> 
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( for  that  ihmi  not  bavingy^c,  the  lOtk  day  of 

<  July,  in  the  Idth  year,  &c.  at  the  parish  of' 

*  Little  St.  Bartholomew's,  in  tlie  ward  of  Far- 
«  rini^top  without,  London,  &c.  falsly,  malici- 
<oiuly,  tcandaiobsly,   and    •edittouBiy,   didst 

*  caase  to  be  impruited  a  booJe,  iaticled,  <'  The 

<  "  Phoeoix,  or  the  Solemn  Ix>a^ue  and  Cove- 

<  ^  nant,''  &c.-»-and  the  ^id  btiok  didst  sell 
«  ftpd  utter,  against  the  doty,  &c.    Ilow  saye!»t 

<  thou  ?  Art  thou  Guilty  of  this  sedition  and 
>  offence  whereof  thou  staiidest  indioted|  or 
« Not  Guilty  r 

Bremltr.    Not  Gailty,  my  lord. 
CUrk»    IIow  will  you  be  tiied  } 
Brewster,    By  God  and  the  country. 

CUrk.    Set  Nathan  Brooks  to  the  bar. 

'  Thou  standest  indicted  in  London,  by  the 

*  name  of  Nathan  Brooks,  late  of  LoodoOp 
'  stationer ;  not  having,  &c.  [  I'ha  same  as  to 

*  Uinke,  time,  and  place,  with  that  of  Dover*sl 

*  and  knowing  the  said  book  to  be  scandalous  and 

*  sediiious»,  didst  sell,  utter,  and  publish  the  same 
'  aguiniit  the  d^ty,  &c.  How  sayest  thou, 
'  Nathan  Brooks ;  art  thou  Guilty  of  this  sedi- 
'  tion  and  offence  whereof  thou  standest  in- 

<  dieted^  or  Not  Guilty?' 

Britoht.    Not  Guilty.' 

CUrk,    How  will  you  be  tried? 

BriHtku  .  By  God  and  the  country. 

CUrk,    God  send  thee  a  good  deliverance. 

L.  C.  J.  Hjfde.  If  you  desire  to  have  a  copy 
of  your  indictment  and  counsel,  you  may  have 
it. 

Brooks,  I  am  a  poor  man,  I  haire  not  mo- 
ney to  get  counsel ;  I  hope  I  shall  not  waut  that 
that  belongs  to  me  by  law,  ff)r  want  uf  money. 

L.  C.  J.  Hjfde,  You  shall  not,  by  the  grace 
of  God. 

Cicrk.  Set  John  Twyn,  Simon  Dover,  Tho- 
mas Brewster^  and  Nathan  Brooks,  to  the  bar. 

Clerk,  John  Twyn,  those  men  that  you 
shall  hear  called,  and  personally  appear,  most 
pass  betweeo  otir  sovereign  k>ftl  the  king  and 
you,  upon  trial  of  yoaV  life  and  death ;  if  you 
wiU  ohallenge  them  or  any  of  them,  you  mast 
do  it  when  they  come  to  the  book  to  be  sworn, 
before  they  be  sworn.  Aad  you  that  are  for 
seditions  uid  offences,  look  to  yoar  challenges. 

i^evfi .  We  desire  we  may  hove  a  jury  of 
booksellers  and  printers,  they  being  the  men 
timt  only  understand  our  business. 

L.  C.  J.  iiyde.  There  are  those  already 
tliat  understand  it  as  wcU  aa  booksellers  or 
printers ;  besides^  half  the  jury  are  such,  and 
they  are  able  to  make  the  rest  understand  it : 
but  you  may  challenge  whom  you  will. 
.  The  jury  were,  William  Sambome,  William 
Jutland,  Thomas  Honylove,  Robert  Lucas, 
Robert  Beversbam,  Richard  Sofston,  William 
Hall,  John  Williams,  James  Flesher,  Simon 
Waterson,  Saamel  Thomson,  Thomas  Roycnift. 
Who  were  severally  sworn  by  the  oalh  follow- 
ing: <  You  shall  well  and  truly  try,  and  true 
^dciivevanoe  nMdce,    between    our  sovereign 

>d  lb*  fciogi  and  the  prisoscn  tt  ^fanr. 


'  whom  you  shall  have  in  dharre,  according  to 
«  your  evidenoe.    $b  help  yea  God.' 

All  Ibiir.  We  are  all  satisfied  ariih  the 
jory. 

Clerk,  Crier,  make  proclamation.  *0 
Yes !  If  any  one  ean  inform  uy  lords  tho 
king*s  justices,  the  king*s  serjea/it,  or  the  king's 
attorney,  before  this  inquest  be  take«i  between 
our  Bovereien  lord  the  king  and  the  prisoners 
at  tlie  bar,  let  them  come  fbith,  and  they  shall 
be  beard ;  for  now  the  prisoners  stand  at  iho 
bar  upon  their  deliverance ;  and  all  others  that 
are  bound  by  recognizance  to  give  evidence^ 
against  any  of  the  prisoners  at  the  bar,  come 
forth  and  give  evidence,  pr  else  yon  will  forfeit 
your  recognizance.** 

Clerk,  John  Twyn,  hold  Up  thy  hand. 
You  of  the  jury,  look  upon  the  prisoner,  and 
hearken  to  his  cause ;  yoo  shall  understand 
that  he  stands  indicted  in  London  by  the  name 
of  John  Twyn,  late    of  'Loodott,  stationer : 

tUere  the  fudictmeni  is  read  over  again.} 
Jpon  this  indict raent  he  hath  been  amugnea 
and  thereunto  hath  pleaded  Not' Guilty  ;  and 
for  his  trial,  hsth  put  Himself  upon  God  and 
the  country,  which  country  yon  are:  Your' 
charge  is  to  enquire  whether  he  be  guilty  of  the 
high-treason,  in  manner  and  form  as  he  stands 
indicted,  or  not  guilty:  If  you  find  kiin  guilty/ 

Jrou  shall  inquire  what  goods 'and  chattels, 
ands  and  tenements  be  had  at  the  time  of 
oomitiitting  the  said  treason,  or  St  any  time 
sithence.  If  you  find  him  not  guilty,  yoo  shaH' 
enquire  whether  he  fled  for  it ;  if  you  find  that 
he  fled  for  it,  you  shall  enquire  of  his  poods 
and  chattels,  lands  and  tenements,  as  if  yoa 
had  found  him  i;uiKv :  If  yon  find  him  not 
guilty,  nor  that  he  did  fly  for  it,  say  so,  and  no 
more,  and  hear  your  evidenoe. 

Mr.  North,  Barrister  of  the  law.  JcAi^ 
Twyn  stands  here  indicted,  for  that  he  as  • 
false  traitor  to  the  most  illusrnous  Charles  the 
2nd,  &c.  not  having  the  fear  of  God  before  liia 
eyes,  nor  weighing  the  duty  of  his  allegiance^ 
6ic,  [Here  was  opened  the  form  of  the  Tndict- 
mentT]  To  which  he  hath  pleaded  Not  Guilty;' 
if  there  shall  be  sufficient  evidence  given  yon 
of  the  diarge  in  the  indictment,  yDU  must  do 
the  king  and  the  nation  that  Justice,  as  to  find 
htm  guilty,  that  sentence  of  law  may  pass  on 
him. 

Mr.  Serj.  Morion,  May  it  please  your  lord* 
ships,  and  you  eentlemen  that  are  sworn  of 
this  Jury,  I  am  of  counsel  with  the  king  against 
John  Twyn,  the  prisoner  here  at  bar,  who 
stands  indicted  of  a  most  horrid  «nd  damnable 
treason :  It  is,  the  compassing  aad  imagining 
the  death  of  the  king,  to  deprive  him  of  hie 
crown  and  royal  govenmwnt,  and  to  alter  md 
change  the  ancient  lecal  and  fundamental  go* 
vemmem  of  this  kingdom :  which  he  has  eiH 
deavnured  to  do,  and  did  intend  to  do,  bw 
printing  a  traitorous  aad  seditious  Book,  whidh 
in  itself  contains  as  manv  and  at  great  trea* 
sons,  as  it  was  possible  either  for  the  mahoe  of 
the  devil,  or  the  ootmpt  and  treasonable 
thoughts  pf  hlood-tfatrsty  mm  lo  inwDts '  ft 
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Gpotaiiti^treteont  against  the  king  in  bis  >own 
rojrot  person  ;  o^tntt  his  ^orernmeDt,  both  ec- 
clesiusticul  and  civil ;  fulJ  of  treasons,  as  ni j 
Lord  Chief  Justice  was  pleased  to  observe  to 
jpou,  treasons  against  (he  queen,  scandals  n^ainst 
all  manner  of  professions  b6th  in  church  and 
kingdom,  of  magistracy  and  ministry.  My 
lord,  there' are  in  this  ludictmenrt,  thirteen  P«- 
rajtraphs  of  that  treasooable  book  recited ;  and 
each  nf  them  contains  as  many  treasons  as 
there  be  lines  in  it.  Naj,  my  lord,  this  trea- 
■ouable  book  was  iutended  to  set  a  flame  io  this 
nation,  to  raise  and  .stir  op  rebellion  in  this 
kingdom  against  the  king  and  his  government. 
I  shall  y)bserv«  to  your  lordship  the  time  when 
it  was  to  be  printed ;  it  was  in  the  beginning 
of  October,  your  lordship  knows,  and  1  do  not 
doubt  bat  the  Jury  have  heard,  that  there  was 
a  great  and  dangerous  design  in  this  nation,  set 
on  foot  bv  men  of  dangerous  principles,  to 
embroil  this  nation  in  a  new  war,  for  the  de- 
•tf action  of  the  king  and  his  government.  It 
was  executed  in  part,  as  far  as  time  and  other 
eircuuistances  would  give  way  and  leave  to  the 
imdertakets  (the  12th  of  October  last) ;  and, 
my  lord,  it  was  proved  upon  the  execution  of  a 
CommissioR  of  Oyer  and  Terminer  at  York, 
that  there  was  a  council  here  in  London,  that 
tat  to  prepare  matter  for  an  universal  rebelii(*n 
all  England  over.  They  sent  tlieir  agitators 
into  the  north,  west,  and  all  parts,  to  give  no- 
tice to  their  party  tb  be  ready  to  rise  at  a  cer- 
tain time :  Several  days  were  Appointed,  but  it 
seems  they  could  not  be  ready  till  that  V2th  of 
October;  for  the  seditioui  books  that  were  to 
lead  on  tlmt  design,  and  the  libels  and  declara- 
ttoBs  could  not  foe  printed  before  that  day : 
And  truly  that  bad  been  printed  and  published 
loo,  if  there  hlul  not  been  great  diligence  used 
by  the  king's  agents  and  ministers,  to  take 
tnera  just  as  they  were  preparing  it.  This  book, 
gentlemen,  doth  contain  a  great  deal  of  scan- 
dal upon  the  king's  government,  dispersing  false 
nod  base  rumours,  lo  the  prejudice  of  it.  It 
is  a  rule  in  my  lord  Coke,  '  lliat  the  dispers- 

*  ing  of  false  and  evil  rumours  against  the  king 

*  and  government,  «nd  libels  upon  justices  of 
<  the  kingdom,  they  are  the  forerunners  of  re- 

*  bellion.' 

We  shall  now  p  to  the  Proof:  We  shall 
prove  that  this  prooiier  at  the  bar,  to  print  this 
Book,  had  two  presses  in  one  room :  That  be 
Limself  did  work  at  one  of  those  presses,  his 
servants  at  the  other  by  his  command,  aud  in 
his  presence :  That  he  did  compose  part  of  it, 
print  the  sheets,  correct  the  proofs,  and  revise 
them  all  in  his  own  bouse,  which  were  correct- 
ed and  brought  back  into  the  work-bouse  by 
himself,  in  so  short  a  ti^e,  that  they  could  not 
be  carried  abroad  to  correct,  so  that  he  must 
needs  correct  them  himself:  That  tbi^  work 
was  done  rn  the  night-time  (and  it  was  proper, 
as  it  was  a  deed  of  great  darkness,  and  not  'fit' 
indeed  to  see  the  Iieht ;  and  it  was  well  it  vt^i 
strangled  in  the  birui,  or  else  for  oiight  I  know, 
we  might  by  this  time  have  been  wallowing  in 
•ar  blood).    We  shall  make  it  appear  (hat  tliis 


man,  whcfn  Mr.  L'Estrange  came  to  search  his 
house,  brake  the  forms,  conveyed  away  as 
many  n(  the  sheets  as  he  could  from  the  pr'ess 
to  oiher  places ;  yet  notwithstanding,  Gbd's 
providence  was  so  great  in  the  thing,  that  he 
left  there  three  or  four  sheets,  which  Mr.  L'£s- 
trani^e  then  seized  on,  aud  many  more  within  a 
little  time  after :  And  somewhat  of  the  sama 
matter  remained  upon  part  of  a  form  of  letter, 
which  his  hasCe  would  not  give  him  leave  to 
break.  When  he  was  charged  with  it  by  Mr. 
L' Estrange,  he  confessed  tliat  he  bad  printed 
some  sheetff  of  ibis  seditious  Book ;  and  being 
demanded  hy  Mr.  L' Est  range,  What  he 
thought  of  it  ?  He  told  him,  *  lie  thought  it 
'  was  mettlesome  stuff:'  He  had  great  joy  in 
it ;  he  confessed  be  had  received  money  for 
printing  of  this.;  and  much  other  matter,  takeii 
upon  examination  before  Mr.  Secretary.  We 
shall  call' our  Witnesses:  I  stiould  have  ob- 
served ^o  you.  That  this  man  would  have  done 
it  with  all  the  privacy  that  could  be,  and  to  be 
done  fonbwith ;  there  was  great  haste  of  it, 
about  the  beginning  of  October,  and  the  design 
in  the  north  was  upon  the  12th ;  so  that  it  was 
clearly  iutended  for  that  design. 

.    Several  Witnesses  were  sworn. 

Joteph  Walker.  Mjr  lord,  whereas  my  mas- 
ter is  indicted  for  printing  this  Book 

Ld.  Hyde,  Your  master!  who  is  your 
master  ? 

Walker.    He  at  the  bar. 

Ld.  Hyde,     What  say  you  of  it  ? 

Walker.  I  desire  to  see  the  Book ;  [it  way 
shewed  him.]  About  the  four  first  pages  of 
this  Treatise  I  composed. 

Ld.  Hyde.  Who  delivered  it  to  you  to  com* 
pose? 

Walker.  My  master  delivered  the  copy  tome. 

Ld.  Hyde.  What  do  you  mean  by  composing? 

Walker.    Setting  the  letters. 

Ld.  Hyde.  Well,  and  you  set  the  letters  to 
print  according  to  the  copy ;  and  you  had  it  of 
your  master,  had  yoii  ? 

Wblker.  Yes,  my  lord ;  but  all  this  copy  f^e 
did  not  print.* 

[Part  of  the  copy  in  Manuscript  being  shewed 
him,  he  said,  he  composed  by  that  copy.] 

Serj.  Morton.    How  much  did  you  print  ? 

Walker.    About  three  sheets. 

Serj.  Morton.  How  many  of  those  did  your 
master  compose  i 

Walker.    Trul^,  Sir,  I  cannot  ^U. 

Ld.  Hyde.    Did  he  compose  one  ? 

Walker.    As  to  a  whole  one,  I  cannot  say. 

Mr.  Recorder  (Mr.  Serj.  Wilde).  Did  he 
compose  the  Title  ? 

walker.    Here  is  no  Title. 

Mr.  Recorder.    No  ?  Read  the  top. 

Walker.  A  Treatise  of  the  Execution,  &e. 
[fte  reads  the  Title]. 

Mr.  Reorder.  Did  your  master  compose 
that  i-^Waiker.    No,  t  did. 

Ld.  Hyde.  Did  your  matter  fire  jon  that 
to  compose  ?-*ira/Aer.    Yet. 
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Serj.  Morton,  Who  coniposed  the  second, 
third  and  fourth  sheets  ? 

Walker.  I  composed  some  of  them,  but  to 
particularize,  I  caoaot. 

Ld.  H^de.    Who  gave  jou  what  jou  did? 

Walker,     My  master. 

Ld.  H^de.  Can  you  turn  to  aiiy  part  of  that 
you  did  compose  ? 

Walker,    I  cannot  tell  that. 

Ld.  Hyd«.  You  composed,  you  say,  four 
pages :  There  are  eight  m  a  sheet :  Who  oom- 
posed  the  other  of  the  same  sheet  ? 

Walker,    I  think  my  master  did . 

Ld.  Ujfde,  At  tlie  same  time,  and  in  the 
tame  room  with  you  ? 

Walker.    He  wrought  not  in  the  same  room. 

Ld.  Hyde.  After  you  had  stamped  the  sheet, 
who  did  peruse  and  over-read  it,  to  see  if  it 
were  right  ? 

Walker,  1  carried  them  into  the  kitchen, 
and  laid  them  down  upon  the  dresser  by  my 
master. 

Ld.  Hyde.    Who  compared  them  ? 

Walker.     I  know  not. 

L(L  Hifde,  Who  brought  them  back  to  you  ? 

Walker,  My  maste*- brought  them  into  the 
workhouse,  and  laid  them  down. 

Ld.  Hyde.  Was  there  any  body  in  the  boose 
that  might  correct  it  ? 

Walker.    Not  that  I  saw. 

Ld.  Hyde,  When  you  had  carried  a  sb^t 
down,  how  long  was  it  ere  it  was  brought  back 
again? 

Walker,  About  an  hour,  or  an  hour  and  a 
half. 

Ld.  Hyde.  Was  there  any  body  in  the  house 
besides  you  and  your  master  ? 

Walker.  There  was  my  fellow-apprentice, 
and  the  woman  that  keeps  the  house. 

Ld.  Hyde.    Were  there  uo  strangers  there  ? 

Walker.    No,  my  lord. 

Recorder.  Were  they  printed  in  your  mas- 
ter's house? — Walker,    Yes. 

Serj.  Morton.    What  room  ? 

Walker,    In  the  press-room. 

Serj.  Morton.  Did  your  master  work  at  the 
press  about  this  work  an^  part  of  the  time  ? 

Walker,    Yes,  I  saw  him  beat  some  sheets. 

/Ld.  Hyde,  When  you  had  printed  one  sheet, 
were  there  not  some  mistakes  of  the  letters  to 
be  mended  ? —  Walker,  Yes,  there  were  Uterab. 

hord  Hyde.    Who  made  the  amendments? 

Walker.    Upon  my  oath  I  camiot  tell. 

Lord  Hydfi,  Do  you  believe  it  to  be  your 
■laster^s  ? 

Walker.    I  cannot  tell  that. 

Lord  Hyde^-  Have  you  seen  your  master 
write  heretofore  ? 

Walker,  I  have  seen  bim  write,  but  be- 
cause I  have  beard  of  them  that  could  coun- 
terfeit mens  hands,  I  dare  not  swear  it  was  his 
writing. 

Lord  Hyde.  Were  the  amendments  that 
were  brought  back  like  bis  hand  ? 

Walker.  The  letters  were  something  like 
0iem,  bnt  I  cannot  swear  positively  that  t^y 
were  his. 


Lord  H^de.  No,  that  you  cannot,  unless 
you  saw  him  write  them  ;  but  was  it  like  liis 
hand  ?* 

Walker.    It  was  not  much  unlike  his  hand. 
Mr.  Recorder.    Did  not  your  master  use  to 
correct  other  works  before  this  ? 

Walker,    Yes. 

Recorder.  Then  by  the  eath  tbat  yon  have 
taken,  were  not  tlie  corrections  of  this  book 
like  (hose  of  other  corrections  of  his  own  hand? 

Wulktr.     I  know  not  that. 
Recorder,    Did  any  body  correct  books  in 
your  house  but  your  master  r 

Walker.    No,  sir. 

Serj.  Morton,  Did  you  see  your  m^ter 
with  copy  ? 

Walker.    Yes,  he  had  copy  before  him. 
Serj.  Morton.     What  time  was  this  printed? 
by  night  or  by  day  ? 

Walker.    lu  the  night-time. 
Serj.  Morton.     What    directions  did  voor 
master  give  you  about  printing  it?  did  he  direct 
any  privacy  ? 

Walker.    He  was  not  much  desirous  of  that. 

Recorder.  At  what  time  did  you  work 
about  it  ? 

Walker^  In  the  morning,  fr«im  two  till  four 
or  five. 

Serj.  3for(^.  Pray,  sir,  thus;  were  yott 
in  the  house  when  Mr.  L*£strange  caiae  up  ? 

Walker.    Yes.  ^ 

Serj.  Morton,  Were  yoa  at  work  then  or 
before  ?  , 

Walker.  Not  when  he  was  above,  but  im- 
mediately before  I  was. 

Recorder.  You  are  not  bound  to  conceal 
treason,  though  you  are  bound  to  keep  your 
master's  secrets. 

Sen.  Morton,  What  were  you  tben  at  work 
upon  ? 

Walker.  Upon  tlie  signatureD,  tbe  sheet  D 
of  this  treatise. 

Seij.  Morton.  What  did  your  master  say. 
when  you  told  him  Mr.  L'Estraoge  was  below  I 

Walker.  Very  few  words ;  I  cannot  be 
positive  in  them. 

Serj.  Morton.    To  what  ourpose  weretber? 

Walker.  Hearing  somebody  knock  at  the 
door,  I  went  down  into  the  coroposing*ioom, 
and  looked  through  tbe  window,  and  saw  peo- 
ple; I  imagined  Mr.  L'£straoge  was  thfire, 
and  I  told  my  master  :  whereupon  be  said,  He 
was  undone,  or  to  that  effect. 

Recorder.  Did  he  not  wish  yoa  to  make 
haste  in  composing  it  ? 

Walker.    No,  he  did.not. 

Recorder.  How  long  had  yott  been  at  work 
upon  it  ?  how  many  days  ? 

Walker.    I  cannot  tell  justly. 

Recorder.    You  can  guess. 

Walker,    About  three  or  foor  days. 

Recorder,  Did  not  your  master  work  in 
that  time? 

*  Of  the  law  concerning  proof  of  hand-wri^ 
ting,  see  the  Cete  of  Algernon  Sidney,  w^rB, 
A,  D.  1683, 
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Walker,  He  was  in  the  work-liOQ|My  and 
did  set  letters. 

Recorder,    Did  he  not  likewise  print  ? 

Walker.    Yes,  h«  did. 

Ser).  Morton.  Did  not  you,  by  bis  direc- 
tion, break  the  form  which  Mr.  L'Estrange 
caiiie  to  search  ? 

Walker,     I  brake  one  indeed. 

Seij.  Morton,    What  became  of  the  other  ? 

Walker.     My  fellow-apprentic« brake  it  ? 

Serj.  Morton,     By  whose  direction  f 

Walker,  I  had  no  order  for  it ;  I  brought 
it  down,  and  went  to  set  against  a  post,  and 
it  fell  in  pieces. 

Seij.  Morton.  Did  you  ask  ^our  master 
who  delivered  him  this  copy  to  pnnt  ? 

Walker.    I  did  ask  him  two  several  times ; 
but  he  made  no  answer. 
'  Lord  Htfde,    Did  he  not  say,  '  He  would 
not  tell  you ;'  or  that  <  it  was  no  matter  to  you ;' 
nor  nothing  ? 

Walker,  Yes,  he  did  afterwards  say,  '  It 
was  no  matter  to  me.' 

Recorder.  Did  not  your  master  nor  fellow* 
apprentice  tell  you  who  brought  the  copy  ? 

)¥alkef.    Ni. 

Recorder,    And  did  not  you  know? 

Walker.    No. 

Serj.  Morton.  Was  he  not  used  to  tell  you 
the  authors  of  books  that  you  printed  ? 

Walker,  The  authors  he  did  not ;  but  for 
whom  they  were  printed  he  used  to  tell  me. 
Mj  lord,  I  humbly  beg  pardon  for  what  I  did, 
I  was  his  apprentice. 

Ld.  Hgde.    How  many  sheets  did  you  print  ? 

Walker.  Two  reams  on  a  sheet,  which  makes 
a  thousand. 

Ld.  Hi/de,  The  first  p.ige  being  the  title  of 
it,  your  roaster  brought  to  you  to  tompose;  at 
the  same  time  when  you  were  composing  one 
part,  your  master  was  composing  anoiher  part 
of  the  same  sheet  in  the  next  room;  and  part 
of  it  your  master  did  priht  as  well  as  compose: 
I  think  you  sr.id  tbis.^ 

Walker,    Yes. 

Ld.  Hyde,  Likewise  that  the  proofs  were 
carried  to  him  to  overlook,  and  he  brought  them 
back  within  an  hoar,  or  an  hour  and  half  after, 
and  laid  them  down  in  the  work-house ;  and 
that  you  saw  the  hand  of  the  amendments,  but 
yoa  <:annot  swear  it  was  bis,  only  you  say  that 
It  was  not  unlike  it ;  and  that  he  bad  correct- 
ed former  sheets  that  you  had  printed,  and  that 
the  hand  with  which  he  corrected  others  and 
this,  was  alike :  and  that  there  was  no  stranger 
in  the  house  to  correct  it  ? 

Walker.    Not  that  I  saw. 

Ld.  Htfde.  This  is  the  substance  of  what 
you  aaid  ? — Walker.    Yes. 

Recorder,  Did  your  other  man,  or  yoa  eTer 
corre  ct  ? —  Walker.    No. 

Recorder,  Did  he  use  otlier  correoton  at 
may  time? 

Walker.    Yes,  about -some  books. 

Recorder,    What  books? 

Walker.    Hooker's  Ecclesiastical  Polity. 

Irid.  Hydi,    You  did  rise  to  wotk  at  tw*  of 


the  clock  in  the  mon^iog  about  it :  and  your 
master  said  when  you  told  him  Mr.  L'Estrange 
was  below,  that  he  was  undone  ?  ^ 

Walker.    It  was  so,  my  lord. 

North.    Mr.  L*£strange,  pray  tell  my  lore! 
and  the  jury  of  your  taking  this. 

Mr.  L* Estrange,  My  lord,  I  do  remember, 
that  three  or  four  days,  or  thereabouts,  before 
the  12th  of  October  last,  I  had  notice  of  a  press 
that  had  been  at  work  for  several  nights  ia 
Cloth- Fair,  and  employed  a  person  to  watch 
the  house ;  who  told  me  that  they  still  gave 
over  early  in  the  morning,  at  day-light  or  soon 
after.  At  length  intelligence  was  brought  me 
in  these  very  words,  *  That  now  they  were  at 
*  it  as  hard  as  they  cduld  drive'  (which  waa 
about  four  in  the  morning).  I  arose,  went  ta 
one  of  the  king's  messengers,  and  desired  him 
to  take  a  printer  by  the  way;  who' did  so: 
And  I  called  up  a  constable,  and  so  went  to  - 
Twyn's  house,  where  we  heard  them  at  work. 
I  knocked  a  matter  of  a  quarter  of  an  hour, 
and  they  would  not  open  the  door,  so  that  I 
was  fain  to  send  for  a  smith  and  force  it;  .but 
they  perceiving  that  opened  the  door  and  let  ui 
in.  There  was  a  light  when  we  came ;^  hut 
before  the  door  was  opened,  it  was  put  out. 
When  I  was  got  up  stain^,  and  a  candle  lighted, 
I  found  a  form  broken  (that  is,  the  letters  dis- 
persed), only  one  corner  of  it  standing  entire; 
which  was  compared  by  a  printer  that  was 
there,  with  a  corner  of  a  page  newly  printed, 
and  appeared  to  be  the  same.  This  form  was 
brought  down  out  of  the  press-room  into  the 
composing-room.  As  yet  we  could  not  find 
the  whole  impression ;  but  at  last  they  were 
found  thrown  down  a  pair  of  back-stairs.  I 
remember  they^uld  me  the  impression  was  a 
thousand.  I  asked  him  where  he  had  the 
copy  ?  He  told  me,  He  knew  not,  it  was  brought 
to  him  by  an  unknown  band.  I  told  him  he 
must  give  an  account  of  it.  He  told  me  at  the 
last.  He  had  it  from  Calvert's  maid.  I  asked 
him  where  the  copy  was  ?  He  told  me.  He 
could  not  tell.  (When  I  speak  of  the  copy,  I 
mean  the  manuscript.)  We  searched  near  two 
hours,  and  could  not  find  it:  And  at  length 
went  thence  to  the  constable's  house  in  Smith- 
field,  and  8taid  there  a  while  with  the  prisoner. 
I  asked  him,  Mr.  Twyn,  said  I,  who  corrected 
this  sheet  ?  Alas,  said  he,  I  have  no  skill  in  such 
things.  Who  revised  it  then  ?  Who  fitted  it 
for  press?  Truly  I  had  nobody  but  myself;  I 
read  it  over.  What  thought  you  upon  read^ 
ing  it?  Methottght  it  was  mettlesome  staflf: 
The  man  was  a  hot  fiery  man  that  wrote  it. 
But  he  knew  no  hurt  in  it. 

Serj.  Morton.  When  you  had  taken  these 
sheets,  were  they  wet  or  not  ? 

UEstrange.  They  were  not  only  wet,  but 
half  of  them  were  imperfect,  printed  only  on 
one  side.  Missing  the  copy,  1  told  him  after 
he  was  carried  to  Whitehall ;  Mr.  Twyn  (said 
I)  it  may  possibly  do  you  some  good  yet,  to 
bring  forth  the  copy :  If  you  will  be  lo  ingenu- 
ous to  produce  the  copy  and  discover  the  au« 
thor,  you  nay  find  mercy  fur  youneif;  praj 
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iherefore  get  this  copy :  Perchance  I  maj  make 
tome  use  uf  it.  After  that,  his  servant  Bazilhi 
Wiod»or  bniught  out  this  part  of  the  copy : 

[Producing  a  slieet  of  Manuscript  in  Conrt.] 

lA^Myde,  Joseph  Walker,  was  the  whole 
copy  of  this  bouk  in  rhe  house  when  you  com- 
posed that  which  you  did  ? 

Walker,  I  cannot  tell :  I  taw  it  but  sheet 
by  sheet. 

Recorder,  Did  not  you  see  the  whole  entire 
«opy  in  your  master's  hand  ? 

Walker,  No:  But  [taking  some  part  of 
the  manuscript  in  his  hand,  said]  this  is  tlie 
hand  that  I  composed  hy. 

Recorder.  Mr.  L'Estrange,  where  had  you 
the  entire  copy  ? 

L*E*t range.  It  was  only  the  copy  of  th^ 
list  sheet,  that  I  took  in  the  press. 

Recorder,    Who  helped  you  to  that  ? 

L'Eitrange.  Bazilla  Windsor,  by  direction 
of  the  prisoner,  as  I  conceive :  For  1  told  hnn, 
if  you  can  help  me  to  the  copy,  it  may  do  you 
some  good;  and  soon  after 'part  of  it  was 
brought  me  by  her.  .  I  asked  Mr.  Twyn  furtlier 
Hon  did  yott  dispose  of  those  slieets  which  yoo 
bad  printed,  those  several  heaps,  whitlier  are 
they  gone  ?  (le  told  me,  he  had  delivered  those 
sbeeu  to  mistress  Calvert's  maid  at  the  Rose  in 
Smithfield. 

Recorder,  You  say  he  told  yon  mistress 
Calvert's  maid  received  tliem  of  mm ;  did  you 
since  speak  with  that  mnid  ? 

VKatrtmge.  I  vns  long  in  searching  Twyn[s 
house,  and  one  of  his  apprentices  made  his 
escape,  and  probably  |;ive  notice  of  it:  For 
the  nieht  I  went  to  mistress  Calvert's  house, 
the  and  the  maid  too  were  fled.  I  have  since 
taken  the  mistress,  and  she  is  now  in  custody, 
I  have  heard  nothing  of  the  maid  since. 

Justice  Keeling,  Twyn  owned  to  you  thiit  ho 
bad  corrected  tome  of  the  sheets ;  tliat  he  had 
lead  them,  and  said«  It  was  mettlesome  stulf. 

VEstrange.  I  did  ask  him  in  the  house  of 
the  con  •stable.  Who  corrected  this  ?  The  cor- 
rector must  certainly  J( now  what  it  was.  Said 
fae^  *  I  have  no  stTill  in  correcting.'  But  when 
I  speak  of  correcting,  I  mean  who  revised  it, 
over-looked  it  for  the  press  ?  '  X  read  it  over/ 
tays  he. 

Twyn.  I  never  said  such  a  word. 

L&Urange,  He  spake  this  in  the  presence 
of  two  or  three  here  present.  Cuuld  yau  read 
over  this  book,  said  I,  and  not  know  that  it 
was  hot  fit  to  be  printed  ?  '  1  thoui(ht  it  was  a 
'  bot  fiery  fellow ;  it  was  mettle,  or  mettlesome 
*  stuff.'    Somewhat  to  that  effect. 

Serj.  JUbr^oJi.  What  did  you  bear  him  con- 
fess before  nir  Henry  Bennet  ? 

L* Estrange.  He  owned  tiie  thing;  that  is, 
be  acknowl^gied  he  bad  printed  the  sheet  I 
shewed  there,  and  two  other  sfaeett  of  the  same 
treatise. 

Seri.  Mortetu  Did  he  acknowledge  he  cor- 
rected them  ? 

VEttrange,  I  know  not  wkethec  before  air 
IU1U7  Benoek  he  did,  or  no. 


Seij..  Morton,  What  know  you  about  money 
received  by  him  ? 

L* Estrange.  He  said  Calvert's  maid  paidhifli 
40s.  in  part  fon  that  work. 

TWy /I.  I  said  I  bad  -received  money  of  Cal- 

rt's  maid  for  work  I  had  done  ;  but  named 


vert 
not  tliat. 


Mr.  Dickenson  sworn. 


AboDt  the  7th  day  of  October,  it  being 
Wednesday,  as  I  remember,  about  five  o'doek, 
we  attended  Mr.  L'Estrange,  myself  and  others : 
we  came  to  the  hou«>e  of  the  prutoner  in  Clotln 
Fair,  and  upon  the  back-side  of  his  house  we 
stood  li&tening  a  good  while,  and  heard  presses 
a  working.  IJpon  that  I  came  to  the  fore* 
part,  by  Mr.  L'£5trange*s  order,  and  knocked ; 
but  none  would  answer :  I  took  the  constable't 
%ta(£^  and  knocked  agnin  ;  and  none  would  an- 
swer vet.  After  that  Mr.  L'Estrauge  knocked 
near  half  an  hour ;  and  no  liody  coming,  be  aft 
last  sent  for  a  smith's  banuner  to  force  it  open. 
Afterwards  tbev  came  down  and  opened  th« 
df>or.  Then  Mr.  L'Esttaogf  and  the  primer 
(.Mr.  Mabh)  went  up  stairs:  I  continued 
below  with  the  constable  and  the  kind's  inetscn- 
gcr,  to  observe  whether  any  went  m  or  out.  * 
After  which,  some  sheets  fell  down  on  tlie 
other  side  of  the  house.  Meeting  with  one  of 
them,  and  perceivijig  they  had  discovered  the 
sheets  they  enquired  after,  I  read  some  part 
of  it;  and  finding  what  it  was,  I  went  up, 
and  £>ond  the  sheets  thrown  behind  the  door* 
Mr.  Twyn  (said  I)  I  wonder  you  would  print 
such  a  thing^as  this  :  you  could  not  cbuse  but 
know  that  it  was  very  dangerous  to  do  any  such 
thing.  He  answered,  <  That  he  did  not  con* 
'  sider  what  it  was.'  Questionless,  said  I,  yoo 
could  not  but  know  it  wat  very  danterout ;  for 
when  you  revised  it^  you  must  needs  know  the 
sense  of  it.  I  think  it  wat  a  dangerous  busi* 
nest;  what  did  you  think'  of  it  ?  Says  he,  <  I 

*  thought  he  was  a  good  smart  angry  fellow  |  it 
'was  mettlesome  stuff;'  or  to  that  purpose. 
This  was  the  substance  of  our  discourse. 

I  did  see  some  of  the  sheets  printed  on  one 
side,  and  some  on  both  sides:  the  form  lay 
disordered ;  yet  not  so  but  there  was  one  corner 
of  it  yet  remaining,  and  I  Imving  ihe  sheet  in 
my  hand  did  compare  them  together,  and  U> 
the  best  of  my  remembrance,  I  do  remember 
these  very  words,  *  Execuiiou  of  Judgment.* 
and  *  Lord  have.' 

Lord  H:^de,  Who  did  he  tay  revised  tbo 
press  f 

Dickenson,  Ue  seemed  to  confess  that  ho 
had  corrected  it  himself:  for  when  I  urged  it  to 
him,  That  he  couid  not  chuse  but  know  the 
matter  of  it  by  reading  it;  truly,  says  lie,  '  I 

*  lb  ught  he  was  an  ani;ry  smart  fellow  :  it  wat 

*  good  nietLle«ome  «ituff,  indeed.' 

Jw^ae  Kiehng.  The  question  ask«Kl  by  my 
Lord  is,  Whether  he  did  confess  he  revised  it^ 
or  wi'e*her  you  did  collect  it  from  his  reply? 

Dickctnon.  Truly,  by  that  answer  I  guessed 
he  currected  ir. 

Recorder,  Did  he  coo&tl  that  hi  read  it  I 
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Dickemon,  I  put  that  qoettion  to  him ;  andy 
to  the  best  of  my  remembrance,  he  did  not 
deny  it. 

Lord  Hyde,  To  Mr.  LTstrtmge  he  confeflted 
he  read  it  over.  , 

Tkoma$  Mabb  sworn. 

My  Lohly  I  was  with  Mr.  L'Estran^  in 
thit  man's  house ;  and  being  there,  going  np, 
we  found  the  press  had  been  Utdy  at  work. 
There  was  at  each  oress  a  sheet  laid  ;  I  took 
them  off  the  tin  pin  (some  of  the  jufy  under- 
stand that  term  :j  they  were  just  laid  upon  the 
points,  printed  on  one  side.  I  gave  Mr. 
li*£strange  these  two  sheets,  the  same  with 
these  [shewing  two  sheetsl,  some  were  perfect^ 
others  imperfect.  I  coula  not  find  the  form  a 
great  while,  Fgave  him  the  sheet  to  peruse ; 
and  in  the  mean  while  I  went  down,  and 
below  I  found  the  two  forms,  but  broken: 
somewhat  indeed  was  standing ;  whereof  I 
took  part  in  my  hand,  and  readin  the  letters. 
Mr.  Dickenson  having  the  sheets,  he  heard 
what  I  read,  aiid  looking  on  the  sheets,  found 
them  agree. 
-  T^yn,  What  were  the  words  that  you  read  ^ 

MM,  The  words  were  '  Execution  and 
Judgment,'  and  *  Lord  have.'  .There  was  a 
back  pair  of  stairs  out  of  hb  press-room,  partly 
between  his  bouse  and  his  neighbours ;  and  in 
the  hurry  they  had  thrown  the  sheets  down 
there ;  part  fell  behind  the  door,  and  part  at 
the  bottom.  When  - 1  ({uestioned  him  how 
many  was  done,  he  said  500 ;  but  I  adjudged 
these  I  saw  to  be  about  750.  Looking  agiun 
OTer  the  door,  I  espied  the  remainder  of  the 
sheets,  about  S50  more,  ana  I  brought  them 
together ;  and  dien  he  owned  there  was  1,000. 

liord  Hyde,  What  else  do  you  know  ? 

MM,  At  the  constable's  house  I  lieard  him 
use  the  words,  that '  it  was  mettlesome  stuff,' 
nod  that  *  no  body  corrected  it  but  himself.' 
Said  I,  I  wonder  yon.  would  offer  to  do  it ;  you 
could  not  compose  it,  but  you  must  under* 
stand  it.  Said  he,  '  It  was  my  bad  fortune  to 
*  meddle  with  it.'  Said  I,  You  lost  a  press 
but  a  fitde  white  since,  I  wonder  you  would  do 
this.    He  seemed  to  be  sorrowful. 

Seij.  Morton,  He  did  confess  he  corrected  it  f 

Mabb,  Yes,  my  Lord. 

2Wyfi.  No,  my  Lord,  I  did  not. 

John  Wkkkam  sworn. 

Upon  the  7  th  of  Ocl;pber,  as  I  take  it,  about 
ibar  o'clock  in  the  morning,  Mr.  L'Estrange 
came  to  my  house,  being  one  of  the  king's  mes- 
sengers, and  told  me  I  must  go  immediately 
whn  him  to  Cloth-Fair,  And  sent  me  to  call 
one  Mr.  Mabb  by  the  way.  I  met  Mr. 
L'Estrange  near  Mr.  Twyn's  house  between 
Are  and  six  o'clock :  we  had  a  constable,  and 
went  and  knocked  at  the  door  :  they  knocked 
at  least  half  an  hour  before  they  got  in.  I 
heard  some  papers  tumbling  down,  and  beard 
a  rattling  above,  before  they  went  up.  But  I 
itiMNlat  the  back-door,  to  secure  any  from 
nioning  out  thai  way;  and  at  last,  when  they 
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said  there  were  some  sheets  thrown  into  the 
next  house,  I  went  and  looked,  and  there 
were  two  or  three  hundred,  and  they  were 
wet,  newly  oome  off  the  press.  That  ts  all  I 
can  say. 

Seij.  Morton,  Did  you  hear  this  man  say 
that  be  had  corrected  it  ? 

Wickkam,  No :  but  I  having  him  in  custodr 
at  my  house,  l  asked  him  about  it ;  he  said, '  ft 
*  was  a  very  bitter  thing,  that  it  was  his  un* 
'  happy  fortune  to  meet  with  it.* 

Jury,, Did  be  confess  he  printed  it? 

Wickkom,  Not  to  me. 

Serj.  Morton,  He  said,  *  It  was  a  bitter 
'  thing ;'  and  that  ■  it  was  his  unhappy  fortune 
'  to  meet  with  it:'  Make  the  best  of  that; 
compare  that  with  the  rest  of  the  evidence. 

JVaiiam  Story  swoni. 

Gendemen  of  the  jury,  upon  the  7th  of  Oc- 
tober last,  early  in  the  mommg,  I  was  sent  for 
to  Mr.  L'Estrange  into  Cbth-Fair :  we  went 
to  the  house  of  this  Tn^yn.  After  some  time 
knocking,  they  went  up  stairs,  and  brought 
down  several  papers :  I  know  not  what  they 
were.  I  went  into  the  next  house  with  Mr. 
Wickham,  and  there  we  found  two  or  three, 
hundred  sheets,  and  brought  them  to  Mr. 
L'Estrange.  I  asked  the  prisoner  at  my  houses 
whether  he  could  not  write  or  read  ?  He  said* 
Yes.  Did  you  not  use  to  read  what  you  (Printed  f 
He  said,  i  es.  Did  not  you  know  treason  when 
you  read  it  f  *  It  was  a  fiery  thing ;  I  did  not 
'  mind  it  much  :  hot  I  should  have  got  money 
«  by  it.' 

MM,  He  owned  he  had  but  a  very  smaU 
price  for  the  doing  of  it. 

Mr.  Joteph  WUUatmon  sworn. 

That  which  I  can  say  is,  that  I  know  this 
[looking  upon  a  paper]  to  be  my  own  hand 
writing,  and  to  be  tbe  examination  taken  of 
this  Twyn. '  I  took  it ;  and  he  owned  it  after 
it  was  written. 

Serj.  Morton,  What  was  the  substance  of  it? 

Ld.  Hyde.  What  did  he  confess  before 
Mr.  Secretary,  when  he  was  examined  ? 

Williamson,  He  said,  that  the  copy  of  tbe 
book  was  brouc^ht  to  him  by  one  EvanSy  maid 
to  Mrs.  Calvert.  That  for  the  author,  being 
asked  if  he  knew  him,  he  said  he  did  not ;  and 
that  he  had  seen  the  >copy  of  three  sheets  of 
the  book ;  that  he  haa  printed  only  two  of 
those  sheets,  a  thousand  exemplaries  of  each. 

Judge  Keeling.    Did  he  confess  that  ? 

WiUiamum,  Yes.  And  further.  That  he 
had  delivered  them  to  this  Evans  at  the  sign 
of  the  Rose  in  Smithfield ;  that  he  himsejf 
had  corrected  those  sheets  he  bad  printed,  and 
ihat  he  had  rend  them  after  they  were  printed; 
that  for  his  pains  and  printini^  of  them,  he  had 
received  40f.  in  part  from  this  maid  at  the 
delivery  of  them  at  the  Rose;  that  the  maid 
carried  away  those  exemphiries  firom  the  Rose; 
and  that  he  parted  with  her  at  the  door. 

Serj.  Morton,  I  hope  you  observe,  gen* 
tlemen.    We  haire  now  dooe:  we  desire  the 
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prisoner  may  g;ive  hit  toswer  toU;  and  then 
we  shall  make  our  reply. 

Ld.  Hyde,  What  n^y  you?  yoa  hava  heard 
the  witueues,  and  what  ia  laid  to  |oiir  charge. 

Twyn.  I  did  never  read  a  line  of  it  in  mjr 
life. 

Ld.  Hyde,  That*9  impossible,  TU  uM  yoo  s 
First,  your  own  man,  who  set  part,  swears  you 
did  both  set  and  print  part  of  this  book  your- 
self: yon  gave  him  the  title  to  set.  You  com- 
posed one  part  of  the  book,  whilst  be  was 
composing  another  part.  Is  it  possible  you 
could  compose,  and  not  read  a  liae  of  it  ?  he 
teUs  you  further,  when  the  first  slieet  was 
printed,  he  brought  it  into  the  kitehen,  and 
laid  it  down,  knew  not  of  any  one  in  the 
house  but  yourself;  about  an  hour,  or  an  hour 
and  half  after,  you  brought  it  back  again  cor- 
rected, laid  it  down ;  and  the  baud  that  cor- 
rected it  was  not  unUke  your  hand  upon  other 
corrections  of  books.  Pray,  brother  Morton 
let  the  jury  have  books,  and  Mr.  Lee  read  the 
Indictment,  that  they  may  see  they  agree. 

Serj.  Morton,  1  observed  to  you  there 
wero  thirteen  treasonable  Paragraphs;  you 
•hall  find  them  marked  out  in  the  margent. 

Ld.  Hyde,  You  shall  see  tliere  are  treason!* 
with  a  witness :  see  the  very  Title. 

Mr.  Xee.  I  R«ads  the  Title  of  the  Indict- 
ment] *  A  Treatise  of  the  Execution  of  Jus- 
'  tice :    wherein   is  clearly  proved,  that   the 

*  Elocution  of  Judgment  ana  Justice  is  as  well 

*  the  peo]>ies  as  ihe  magistrates  duty ;  and  if 

*  the  magistrates  pervert  Judgment,  the  people 

*  are  bound  by  the  law  of  God  to  execute 
'  Judgment  without  them  and  upon  tfaem.' 

Ld.  Hyde,  That  you  gave  to  your  man 
to  set. 

Mv.  Lee  reads,  '  It  is  one  of  the  scarlet  sins 
'  of  this  nation,  that  the  people  sufliered  their 
'  Rolersy  &cc.''— The  particular  Passages  are 
too  impious  to  be  published,  and  indeed  too 
fiiol  to  be  repeated,  but  in  sobitance.  Those 
mentioned  in  the  indictment  are  as  follows : 

1.  The  Supreme  Magistrate  is  made  ac- 
countable to  the  people. 

9.  The  People  are  rebelliously  incited  to 
take  the  menage  of  the  government  into  their 
•wn  hands. 

3.  They  are  animated  to  take  up  arras,  not 
only  against  the  person  of  his  sacred  majesty, 
but  likewise  against  the  royal  family. 

4.  They  are  stirred  up  to  a  Revolt  (in  that 
very  term)  as  an  action  honourable  and  coo- 
icientions;  making  publication  in  the  nest 
clause  of  encouragement  to  any  town,  city, 
or  country  in  the  three  nations  to  begin  the 
frork» 

5.  The  people  are  laboured  not  only  to 
cast  off  their  allegiance  to  the  king,  but  in 
direct  terms  to  put  his  sacred  majesty  to 
death.  And  to  the  purposes  before  mentioned 
tends  the  whole  scope  of  the  Treatise. 

Serj.  Morton,  You  may  judge  of  the  rest 
by  this  :  we  will  not  put  you  to  any  more  ex- 
pence  of  time ;  .there  nath  been  sumcient  trea- 
son in  that  Which  you  have  read. 


Ld.  Hyde.  Now  say  what  you  will.  But  I 
o|ust  teU  yoU|  in  those  p^ticulacs  that  have 
been  compared,  there  is  as  much  villainy  and 
slander,  as  is  possible  for  thf  devil  or  mas  to 
invent :  It  is  to  destroy  the  king  ia  his  person, 
to  rob  him  of  the  love  and  affections  of  his 
people ;  to  destroy  tbe  whole  family,  and  all 
government,  ecclesiastical  and  civiL  And 
this  you  read  by  yourself,  owned,  and  caused 
to  be  printed. 

Twyn,  Except  it  was  that  sheet  which  Mr. 
L'Estraoge  read  to  me  when  I  was  taken,  I 
never  heard  it  before,  nor  read  it. 

Ld.  Hyde,  Your  mau  swears  that  yoo  did  set 
and  print  part  of  it :  It  is  impossible  to  com- 
pose and  set,  but  yoa  must  read  it.  Nay,  yoo 
did  examine  and  correct  the  sheets ;  brought 
them  up  again.  Mr.  yEstrange  swears  you 
confessed  you  read  it  over ;  it  was  '  mettlesome 
stutf.'  Mr.  Dickenson  says,  you  did  not  say 
you  read  it  over ;  but  he  saying  to  you  it  was 
impossible  vou  should  set  it  a»d  not  read  it, 
you  told  him  also  it  was  '  mettlesome  stuff.' 
You  could  not  judge  it  to  be '  mettlesome  stoff,^ 
but  you  must  read  iL  There  is  Mr.  William- 
son says,  that  you  confessed  beibre  Mr.  secre* 
tary  Beonet  that  you  had  seen  three  sheets, 
printed  off  two  sMets;  corrected  those  two 
sheets ;  and  after  piinted,  and  dehvered  them ; 
and  that  you  had  40s.  in  part  of  paynieht. 
Besides  this,  when  Mr.  L'Estrango  came  first, 
you  were  up  (nay,  at  two  o'clock  in  the  morn- 
ing,) When  ihey  came  and  knocked  at  the 
door,  they  heard  presses  going,  yon. would 
make  no  answer  till  they  called  a  smith,  with 
intent  to  force  it  open.  When  their  came  in, 
they  found  a  form  brought  out  of  the  prii^og 
room,  and  broken,  all  but  one  comer ;  that 
taken  up  by  a*priot«r,  and  compared  with  tbe 
lines  of  the  printed  sheets,  and  found  to  agree. 
Some  of  the  sheeu  were  printed  on  one  sidt 
only,  the  rest  perfectedy  you  threw  them 
down  stairs,  part  into  your  neighbour's  hoasei 
you  said,  you  were  undone,  when  you  under- 
stood Mr.'L'Estrange  was  there.  What  need- 
ed all  this,  but  that  you  knew  what  you  wero 
doing,  and  did  it  purposely  to  do  mischief? 

li:yn,  1  did  never  read  or  bear  a  line 
of  it,  but  when  Mr.  L*£&traoge  read  it  when  I 
was  taken. 

Judge  Keeling,  Was  it  printed  at  your 
house,  or  no  ? 

Iwyn,  I  know  not  but  that  it  might :  Not 
that  X  did  it  with  my  otvn  hand. 

Judge  Keeling,  llie  papers  were  found  wet 
with  you :  Wlio  was  in  your  house  f 

Twyn,    My  two  servants. 

Judge  Keeling.  Did  any  set  them  at 
work  but  yourself?  Did  they  work  of  their 
own  beads  r 

Dpyn.  I  did  use  to  set  them  at  work; 
but  1  did  not  set  them  on  that  particalar 
work, 

Ld.  Hyde,  Have  you  any  thing  else  to  say  f 
God  forbid  but  you  sliould  i»e  htard;  but  the 
jury  win  nnt  easily  believe fuch  deniab  against 
so  muQh  evideuoe. 
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Ji|d|fi  Keelmg,  Tell  as  to  whom  you  qar- 
ricd  this  coujr  to  l^«  corrected  ? 

2Wyfi.     I  kaow  oot  who  corrected  it. 
Ld.  ifyeie.    If  you  have  any  thing  to  say, 
speak  it ;  God  forbid  but  you  should  have  a 
full  bearing ;  Say  what  you  will. 

Twyn,    1  say  I  did  not  read  it,  oor  heard  it, 
till  Mr.  U£stiiM>g0  read  it. 
Ld.  Hyiie.    Have  you  any  thing  else? 
Tojyn,    It  is  possible  I  may,  upon  cansi* 
deration.. 

Ld.  Hyde,  We  cannot  spend  all  the  dav ; 
I  must  let  the  jury  know  they  are  not  to  take 
your  testimony. 

Serj.  Morton,  I  am  counsel  for  the  king : 
I  shall  reply,  if  he  will  say  no  more. 

Judge  keeiing.  You  hare  heard  your 
charge;  this  is  your  time  to  make  your  answer; 
If  you  do  not  speak  now,  you  must  not  speak 
after.  Therefore  if  you  have  any  thing  to 
speak  in  your  justification^  or  witnesses  to 
call,  now  IS  your  time. 

Ld.  Ityde*  Let  me  give  you  this  caution  : 
We  cannot  spend  time  in  va^';  we  have  other 
business  before  os,  and  it  |rows  late.  T^e 
best  counsel  I  can  give  you,  is  this :  You  said 
at  firsts  that  you  dwired  to  be  tried  in  the  pre- 
sence of  God.  ^  You  are  here  in  the  presence 
of  Almighty  God,  and  I  would  to  God  vou- 
voold  have  so  much  care  of  yourself,  ancf  do 
so  much  right  to  yourself,  to  declare  the  troth, 
that  there  may  be  means  of  mercy  to  you.  The 
best  yott  oan  now  do  towards  amends  for  this 
tvicbedness  you  have  done,  is  by  discovering 
the  author  of  this  villainous  book  :  If  not,  you 
must  not  expect,  and  indeed  God  forbid  that 
there  shooed  be  any  mercy  towards  you. 

T»yn,  1  never  knew  the  author  of  it, 
nor  who  it  was,  nor  whence  it  came,  but  as 
I  told  you. 

Ld.  Hyde.  Then  we  must  not  trouble  our- 
selves. Pid  you  never  see  '  the  band  before, 
with  which  this  copy  is  written  ? — 1hyn»  No. 

lid.  Hyde,    1  am  very  confident  yuu  would 
not  then  have  been  so  mad,  as  to  have  taken 
such  a  copy ;  A  copy  fraught  with  such  abomi- 
nable treason  and  lies;  abusing,  in  the  first 
place,  the  late  king  that  is  dead,  who  was,  I 
will  be  bound  to  say  it,  as  virtuous,  religious, 
pioos,  merciful,  and  just  a  prince  as  ever  reign- 
edy  and  was  as  villainously  and  barbarously 
U2,ed   by   his  rebellious  subjects.     Nay,   you 
fasive  not  rested  here,  but  have  fallen  upon  this 
king,  who  has  been  gentle  and  merciful  beyond 
all  precedent.     Since  he  came  to  the  crown, 
he  has  spared  those  that  had  forfeited  their 
lives,  and  all  they  had :  and  he  has  endea- 
voured to  ebli^  all  the  rest  of  his  people  by 
iDildness  and  clemency.'    And  after  all  this, 
fi»r  you  to  pukitisb  »u  horrid  a  book,  you  can 
sever  make  amends:  God  forgive  you  for  it. 
^TWyis.    I  never  knew  what  was  in  it. 
IMi  Hyde,    You  of  the  jury,  I  will  say  only 
thia  :  That  in  point  of  law,  in  the  first  place, 
there  is  no  doubt  in  the  world,  by  the  law  of 
tlie  land,  the  publishing  such  a  book  as  this, 
i»  ae  li^  «  treawB  aa  am  be  commllfied:  by 


this  he  has  endeavoured  to  take  away  the  life 
of  the  king,  and  destroy  the  whole  family,  and 
so  conse<|uently  to  dehver  us  up  into  the  hands 
of  foreigners  and  strangers.  It  is  a  great  %les»» 
ingthat  we  have  the  royal  line  amongst  us. 
Bat,  I  say,  there  is  no  question  (and  my  bro- 
thers will  dedare  the  same,^  if  you  doubt  it) 
that  this  book  is  as  folly  treason  by  the  old 
statute,  as  much  the  oompaising  and.eodea- 
voaring  U>e  death  of  the  king,  as  possibles' 
And  he  rests  not  there,  but  incites  the  people 
to  rebelhon,  to  dethrone  him,  to  raise  war. 
And  the  publishing  of  this  book  is  all  one  and 
the  same,  as  if  he  had  raised  an  army  to  do 
this.  The  proof  is,  That  he  set  part,  priated- 
part,  and  corrected  it ;  by  his  own  confession^ 
read  it  over,  '  It  was  mettlesome  stuff;'  con- 
fessed how  many  sheets  hf  printed;  the  rewani 
and  recompence,  you  took  notice  of  it.  And 
I  presume  no  man  among  you  can  doubt  but 
the  witnesses  liave  spoken  true :  and  for  his 
answer,  you  have  notning  but  bis  bare  denial. 
And  so  we  shall  leave  it  to  you. 

Set  Simon  Dover  to  the  Bar. 

Dover,  ,  My  lord,  I  pray  time,  till  Monday 
roorniQg:  I  have  sent  away  the  copy  of  my  in* 
dictment. 

Ld.  Hvde,    Th^  sessions  will  be  done  to«  t 
night:    Mr.  Recorder  and  the  rest  are  to  go 
away  on  Monday ;  and  therefore  we  must  end  / 
to-night. 

^    Dover,    I  beseech  your  lordship  I  may  have 
time  till  night. 

Ld.  Hyde,    Men  clamour,  and  say  they  are . 
hardly  used,  their  trials  being  put  o9*3   Are 
you  content  to  lie  in^ol  till  w  next  sessions  f  * 

Dover,  No,  my  lord,  1  have  had  enough  of 
that :  We  are  willing  now  to  have  it  tried. 

Ld.  Hyde,  You  have  had  a  kindness  done 
to  you,  that  it  is  not  laid  treason ;  and  there- 
fore  go  on  to  your  trial.  But  because  you  shall 
not  say  you  are  surprized,  if  yoQ  will  not  go  on 
now,  you  must  lie  in  the  gaol  till  the  next  ses-f 
sions :  We  cannot  bai>  you. 

Dover,  My  lord,  the  indictment  is  full  of 
law,  and  I  understand  not  the  formalities  of 
it :  I  desire  but  till  4  o'clock. 

Ld.  Hyde,  We  must  do  it  before  we  go  to 
dinner,  or  not  at  all ;  for  there  is  judgment  to 
be  given  to  the  gaol,  and  all  of  us  Judges  are 
couamanded  by  the  king,  to  attend  him  to- 
night. 

Dover,    I  am  not  able  to  plead  to  it. 

Ld.  Hyde,  Then  because  you  shall  not  say 
you  had  not  all  the  right  imaginable,  we  will 
dispatch  the  rest  of  tlic  gaol  to-night,  and  ad- 
journ the  sessions  till  Monday  morning,  and 
you,  shall. then  have  a  fair  trial,  by  the  help  of 
God.  Yuu  and  your  compauy;  Nathan  Brooks 
and  Thomas  Brewster,  are  you  all  desiroiu 
to  be  tried  on  Monday  morning? 

AU  Three.    Ye%. 

Ld.  Hyde,    Because  you  shall  not  want  ad- 
vice ;  or  any  thmg  else,  you  shall  have  all  the 
hbercy  you  will  desire,  to  send  for  persons ;  but 
you  must  he  prisoners  till  thea. 
1 
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AH  Three.    We  bambl^  tbapk  too. 

Then  the  Jury  went  uiit ;  and  nfter  aboat 
half  an  hour's  consultation,  they  returned  to 
the  CAurt,  and  took  tlieir  places. 

Clerk.    Are  you  all  agreed  of  your  verdict . 

Jury.    Yes. 

Clerk*    Who  shall  say  for  yon  ? 

Jtry.    The  foreman. 

Clerk.  Set  John  Twyn  to  tbe  bars  Look 
tipon  him,  my  masters,  how  say  yost  is  he 
CfuUty  of  the  Hisli-Treason  whereof  he  stands 
indieted,  or  Not  Uuilty  ?— ForvnuiJi.    Guilty. 

CI.  of  Newgate,    liook  to  him,  keeper. 

Clerk,  Hearken  to  your  verdict,  as  the 
court  hath  recorded  it :  Yon  say  that  John 
Ttryn  is  Guilty  of  the  Higk-Treasoo  whereof 
he  stood  indicted,  and  that  at  the  time  of  com- 
raitting  the  said  Treason,  or  any  time  since,  he 
hMd  no  goods,  chatties,  lands  nor  tenements,  to 
joor  knowledge;  and  so  you  say  all? 

Jury.    Yes. 

Clerk.  John  Twyn,  thou  hast  been  arraign- 
ed for  Hi^h-Treason,  and  thereunto  hast  plead- 
ed Not  Guiltv,  and  for  thy  trial  hast  put  thy- 
aelf  upon  God  and  tlie  country,  and  the  coun- 
try hath  found  thee  Guilty;  what  canst  thou 
any  for  thyself,  why  tbe  court  should  not  pro- 
ceed to  judgment,  and  thereupon  award  execu- 
tion of  death  against  thee,  according  to  the  law  ? 

Twyn.  1  humbly  beg  mercy ;  I  am  a  poor 
man,  and  have  three  small  children,  I  never 
read  a  word  of  it. 

Ld.  Hyde.  I'll  tell  you  what  you  shall  do : 
Ask  mercy  of  them  that  can  give  it ;  that  is  of 
God  and  tbe  king. 

Twyn.  I  humbly  beseech  you  to  intercede 
with  bis  OMJesiy  for  mere?. 

CL  ff  Nem^ie.    Tie  him  up.  Executioner. 

CrUr.  O  Yes  I  My  lords  the  king's  justices 
command  all  manner  of  persons  to  keep  silence 
while  judgment  b  in  giving,  upon  pain  of  im- 
prisonment. 

Ld.  Hydt.  John  Twyn,  and  John  Duns- 
jDore,  (one  convicted  for  clipping  of  money)  I 
am  heartily  sorry  that  your  carnage  and  grie- 
vous offences  should  draw  me  to  give  that  Judg- 
ment upon  you  that  I  must.  It  » the  law  pro- 
nounces it,  God  knows  it  is  full  sore  against 
my  inclination  to  do  it ;  I  will  not  trouble  my- 
self or  vou  with  repeating  what  you  have  done ; 
but  only  this  in  the  general,  John  Twvn,  for 
you :  Yours  is  the  most  grievous  and  highest 
treason,  and  the  most  complicated  of  all  wicked- 
ness timt  ever  1  knew ;  for  you  have,  as  much 
as  possiblv  lay  in  you,  so  reproached  and  re- 
viled the  king,  the  dead  king,  and  his  posterity, 
on  purpose  to  endeavour  to  root  tnem  out 
from  off  the  face  of  the  earth.  I  speak  it 
from  my  soul,  I  think  we  have  the  i^reatest 
happiness  of  the  world,  in  enjoying  what  we 
do  under  so  gracious  and  good  a  k'ing ;  yet  you 
in  the  rancour  of  your  heart  thus  to  abuse  him  ! 
I  will  be  so  charitable  to  think  vou  are  misled. 
There's  nothing  that  pretends  to  religion, 
that  will  avow  or  justify  the  killing  of  kings, 
but  the  Jesuit  on  the  one  side,  and  the 
Sectary  on  the  othtr;  iodced|  it  i»  a  desperate 


and  dangerous  doctrine,  fomented  by  diTers  of 
your  temper,  and  it's  high  time  some  be  made 
examples  for  it.  I  shall  not  spend  my  time  in 
discourse  to  you,  to  prepare  you  for  death ;  I 
see  a  grave  person  whose  office  it  is,  and  I  leave 
it  to  him.  Do  not  think  of  any  time  here, 
make  your  peace  with  God,  which  most  be 
done  by  confession,  and  by  tbe  discovery  nf 
those  that  are  guilty  of  the  same  crime  with 
you.  God  lia%*e  mercy  upon  you;  and  if 
you  so  do,  he  will  have  mercy  upon  yon. 
But  forasmuch  as  you  John  Twyn  have  been 
indicted  of  High-Treason,  you  Imve  put  your- 
self upon  God  and  the  country  to  try  you, 
and  toe  country  have  found  you  Uuilty:  there> 
fore  the  Judgment  of  tbe  court  is,  and  the  court 
doth  award,  <<  That  you  be  led  back  to  tbe 
place  from  whence  yon  came,  and  from  tbenoe 
to  be  drawn  upon  an  hurdle  to  the  place  of 
execution ;  and  there  you  shall  be  hanged  by 
the  neck,  and  being  auve,  shall  be  cut  down, 
and  your  privy-members  shall  be  cut  off,  your 
entrails  shall  be  taken  out  of  your  body,  and 
you  living,  the  same  to  be  burnt  before  your 
eyes ;  vour  head  to  be  cut  off,  your  body  to  b« 
divided  into  four  quarters  and  your  beM  and 
quarters  to  be  disposed  of  at  the  pleasure  of 
the  king's  majesty.  And  the  Lord  have  mercy 
upon  your  soul.^ 

Tkpya.  I  most  humbly  beseech  your  lord- 
ship to  remember  my  condition,  and  intercede 
for  me. 

Lord  ^yde.  I  would  not  intercede  for 
my  own  father  in  this  case,  if  he  were  alive. 


The  Behaviour  and  Speech  of  Mr.  John  Twtm 
at  hit  Execution, 

In  tlie  interval  betwixt  tlie  condemnation  and 
execution  of  John  Twyn,  divers  applicationa 
were  made  to  him,  in  order  both  to  his  terap<^ 
ral  and  eternal  gi)od ;  and  in  particular,  iif  r. 
Weldon,  the  Ordmary  of  Newgate,  spent  much 
time  and  pains  upon  htm,  to  convince  him  of 
that  horrid  crime  for  which  he  was  to  suffer  ; 
particularly  pressing  him  to  a  confession 
both  of  his  offence,  and  of  the  author  of 
that  treasonable  piece  for  which  he  was  to  die. 
His  answer  was,  I'hat  it  was  not  his  principle  to 
betray  the  author,  but  it  belonged  to  others  ; 
whereupon  Mr.  Ordinary  demanded  of  him, 
What  it  was  that  could  prevail  with  htm  to 
undertake  the  printing  of  it  ?  Hesairi,  He  was  a 
poor  roan ;  that  he  had  received  40f.  and  the 
promise  of  a  laiiger  sum,  whereupon  he  under- 
took it;  but  %vho  it  was  tliat  made  him  that 
promise,  he  would  not  discover. 

Mr.  Ordinary  did  hkewise  further  urge  him 
to  a  confession  of  the  Author,  upon  a  confi- 
dence that  such  a  discovery  might  save  hia 
life:  to  which  he  replied, That  be  neither 
could  do  it,  nor  did  believe  himself  obliged  to 
it,  if  he  could ;  for  better  (says  he)  one  suffer, 
than  many.  Being  pressed  to  receive  the 
blessed  Sacrament,  he  returned.  That  he  was 
not  free  to  do  it ;  be  was  agaiust  receiving  ao- 
cerdiog  to  the  forms  of  this  Choivb,  «mI  tm 
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hoped  he  might  do  well  enough  without  it ; 
and  iu  this  temper  be  oontioaed  until  he  came 
to  the  place  of  eiecntioD,  where  going  ep  Che 
ladder,  Mr.  Sheriff  told  htm.  That  if  he  bed  any 
thing  to  My,  he  should  remember  the  cautions 
he  bad  given  himi. 

lyyn.  I  snppoie  this  appearance  of  people 
doth  expect  thas  I  should  say  something  as  to 
she  matter  I  oome  here  for.  It  is  true,  I  come 
here  condemned  as  a  Traitor,  for  printing  a 
book,  taken  to  be,  owned  to  be,  and  judged  to 
be  scandalous  and  seditious. 

Sir  R.  FortL  And  treesonable,  pot  that  in  too. 

2Wya.  For  my  own  part,  I  can  say  thb,  I 
knew  it  not  to  be  so,  until  I  came  to  th«  bar  to 
he  tried)  I  was  surprised  in  ihe  doing  of  it, 
both  in  the  beginning,  and  at  last,  1  was  dear 
and  free  in  my  own  thoughts,  as  not  to  intend 
any  sedition. 

Sir  R,  Ford.  I  would  not  willing  interrupt  a 
dying  man ;  I  told  you  before  tnat  you  must 
■ot  declare  any  thing  in  justification,  or  mitiga- 
tion of  so  foul  a  crime ;  but  if  ybn  had  any  thing 
to  say  that  was  for  the  disburthening  of  your 
own  conscience,  or  to  give  any  good  admoni- 
tions to  the  people  to  beware  of  falling  into  the 
like  crime,  you  should  be  patiently  heard ;  but 
I  wonder  you  should  go  about  to  justify  your- 
self ^n  thi»,  when  you  did  confess  both  to  my 
hrotberhere,  and  mvself  after  Sentence,  that 
chat  which  was  passed  upon  you  was  just  and 
deserved. 

Twpn.  1  do  not  say  otherwise  of  it,  but  thnt 
it  was  just;  but  as  to.  my  ignorance  of  the 
matter  of  intending  or  imagining  to  foment  and 
contrive  any  susb  thing  tending  to  such  ends, 
but  barely  for  getting  t^  Utile  money  tor  my 
iamdy  ;  I  was  as  clear  as  the  child  unborn  of 
any  other  design  knowingly,  of  any  such  thing 
J  do  look  upon  it  as  a  ^urprizal.  First,  1  was 
surprised  in  this  matter,  by  reason  of  that 
dangerous  sickness  and  weakness  I  wa^  in  when 
it  was  brought ;  I  received  it  with  my  own 
hands,  but  it  was  wrapt  up  in  waste  paper, 
and  so  I  delivered  it  to  my  servant,  he  went 
on  with  it :  and  two  or  three  days  after,  it  was 
taken  from  me  by  those  that  came  to  search 
my  house,  who  themselves  told  me,  they  came 
upon  infonnation  ;  so  that  it  was  a  matter  I 
was  surprized  with  when  it  was  brought  in,  by 
reason  of  my  sickness  and  weakness,  being 
unable  to  overlook  it :  and  likewise  as  soon  as 
it  was  brought  in  the  third  day  I  was  discovered 
in  it,  by  some  way  of  information  ;  and  whether 
choee  ^at  were  the  senders  of  it  in;  might  not 
be  the  discoverers,  I  know  not.  Some  disco- 
irery  was  made  by  the  confession  of  those  that 
searched  my  house  ]  tbev  came  by  informa- 
tion, not  by  chance.  Then  when  they,  had 
taken  me,  I  did  ingenuously  acknowledge  and 
confess  who  I  had  it  of;  and  yet  for  all  this 
the  searching  after  those  persons  concerned,  was 
neglected  that  whole  dav,  though  they  were  at 
home,  and  easy  to  be  taaen,  I  could  prove  it. 

Sir  H.  Ford.  Mr.  Twyn,  give  me  leave  to 
tell  you  once  more,  that  I  am  heartily  sorry 
yoo  have  pven  me  the  oecation  to  interrupt 


yon  a  second  time;  all  these  things  yoo  pleaded 
at  the  bar,  and  said  as  much  as  vou  could ;  the 
wisdom  and  jastioe  of  the  bench  did  not  think 
this  to  be  a  sufficient  excuse  of  that  treason  you 
are  found  guilty  of:  I  would  ask  to  what  end 
this  discourse  tends?  Toll  me  your  end. 

TVp^yn.  My  end  is  this,  and  it  please  your 
worship,  to  shew  how  ignorant  and  unacquain^ 
ed  I  was  with  the  nature  of  the  thing;  and 
how  far  I  was  in  my  conscience  from  intending 
that  Treason. 

Sir  R,  Ford.  You  say  yon  were  surprised, 
and  that  you  knew  not  the  Treason ;  was  it  not 
clearly  and  plainly  (by  your  own  servant^  prov^ 
ed  that  yon  composed  some  part  of  it,  and 
printed  it  yours^f,  and  corrected  it  ?  You  un- 
derstood English,  or  else  you  oould  not  correct 
it;  if  you  understood  £()gli»h,  or  sense,  yoit 
could  not  be  ignorant  that  it  was  a  horrid  piece 
of  Treason,  such  as  no  honest  man  ought  to  see 
and  conceal  one  half  hour;  therefore  do  not 
justify  yourself,  it  serves  not  to  any  purpose 
here,  or  in  the  world  to  come:  If  >ou  are  not 
guilty  of  the  malice,  you  ha%e  ihe  more  easy 
access  to  comfort  hereafter;  but  that  will  not 
help  you  liere  on  earth:  Pray  spend  that  little 
time  you  have  to  some  better  purpose  than  this; 
it  you  have  any  thing  to  say  that  may  become 
a  modest  man  to  say,  we  are  wilting  to  hear  it  r 
If  yon  can  remember  any  person  that  assisted 
you  in  correcting  it,  or  otherwise  were  concern- 
ed in  it,  say  it. 

TVvya.  No  person  assisted  me,  I  corrected  it 
not;  it  was  carried  our  of  my  house  to  correct, 
and  brought  in  corrected. 

Sir  R,  Ford,  You  shall  not  say  that  you 
are  denied  that  Christian  liberty  a  dying  man 
ought  to  have;  we  are  not  to  suffer  any  refleo* 
rinns  on  this  budnes«,  you  had  a  fair  trial:  I 
say,  we  would  not  deprive  you  of  your  liberty 
of'^speaking,  but  do  not  abuse  that  liberty  that 
is  given  you,  by  spending  your  time  impertinent* 
W,  and  fruitlessly;  but  if  you  have  any  thing 
farther  id  6fRsT  to  God,  which  is  more  for  your 
good,  go  to  that. 

TVfjfii.  I  sbaH  forbear  to  insist  any  further, 
as  to  the  narration  of  that  matter ;  I  shall  be 
very  unwilling  and  rentier  of  reflecting  any  thing 
upon  the  king,  or  the  government,  or  give  o^ 
fence  to  your  worships  any  way. 

Sir  A.  Ford.  Nothing  hut  that  shall  offend  i^. 

Twjfn.  I  shall  go  to  prayer. 

Sir  R,  Ford,  Do,  do,  we  «rill  join  with  you^ 
and  pray  for  you. 

He  continued  in  private  prayer  on  the  ladder 
some  time. 

Sir  R.  Ford,  Executioner,  do  not  turn  him 
off,  'till  he  lias  given  you  a  sign. 

Mr.  Ordinary  of  Newgate.  Mr.  Twyn,  give 
a  sign  to  the  executioner,  when  you  have  done;^ 
you  must  not  throw  yourself  off,  you  will  be 
your  own  executioner  in  that. 

IWvn.  Executioner,  when  I  give  yoo  the 
sign,  by  pulling  you  by  the  shoe,  Uien  torn  me 
off. 

Exteutioiur.  1  will,  I  will,  the  Lord  Mess  thy 
poor  sonl. 
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Aft«iw«rd9,  th't  €vsc9Uon€r  cofluag  doirn, 
Mr.  Tvnrn  told  biniy  the  sign  iboiUd  be  by  «o?- 
iiicbis  fopn 

l^py**  *'  0  Lord,  bear  the  Prayer  of  tbT 
poor  aervaoty  receive  me  into  thy  mercy  I  Lord, 
in  tbee  I  beiieve»  receive  my  ipirit!  X^ord 
JTeiiu!  let  mr  prayers  be  acceptable  in  tliy 
ajgbt !  O  Lord,  my  strengtb,  and  my  Redeemer  J 
0  LoFdy  I  beseech  chee*  reeeire  me  into  tbe 
arms  of  thy  mercy;  let  me  have  an  inberitance 
with  thee,  to  live  with  thee  for  ever,  and  then 
oome,  Lord  Jesus !  come  quickly  l*' 

Then  givinit  the  sign,  the  Executioner  did  bis 
office;  and  being  cut  down,  bis  head  was 
tevered  from  hi»  body,  and  his  body  divided 
into  four  quarters,  which  are  to  be  disposed  of 
aa  tbe  king  shall  assign ;  aiaoe  which  lime,  his 
head  is  placed  over  Liidgate,  and  bis  quarters 
upon  Aldersgate,  and  other  gates  of  (he  city. 

It  will  be  here  convenient  to  make  two  Ob- 
servations upon  the  words  of  the  prisoner : 

First,  he  says,  That  the  proofs  were  sent  out 
•t  lu»  bouse  to  be  corrected,  and  broogbt  back 
agaia  corrected,  and  so  not  corrected  by  hi<n- 
self;  which  is  not  only  contrary  to  what  lie 
fonatrly  owned,  as  was  made  out  by  several 
prooHi  at  his  Trial,  concerning  his  own  correct- 
ing of  it,  but  to  his  solemn  declaration  at  the 
bar,  avowing,  that  he  knew  nothing  more  of 
the  business  than  what  be  there  delivered  :  For, 
wpposing  such  a  confession ;  the  neat  question 
wbwd  inlalliblv  have  beea.  To  whom  was  it 
carried?  or.  Woo  corrected  it?  as  the  readiest 
way  to  the  discovery  of  the  author. 

Seeundly,  he  says,  That  the  povons  con- 
cerned (Qwa»iiig  Calvert,  aftd  her  jnaid)  were 
neglected  that  whole  dajr,  being  at  home,  and 
easy  to  he  taken,  which  is  disproved,  both  by 
his  own  servants,  and  Mrs.  Calvert's  c  And 
likewise  proved,  on  the  other  side,  That  if  be 
hio^lf  woaid  Iwve  ordered  his  apprentice  to 
have  looked  after  the  maid  (as  he  promised,  and 
w^  directed,)  she  had  been  secured  ibal  vtry 
morning ;  the  fellow  meeting  her  in  St*  Bar- 
tholomew's Close,  within  a  qeartrr  of  an  hour 
after  hia  maeier  wal  capied  away,  not  knowing 
that  slie  ha4  any  concern  in  tbe  business.  As 
to  the  mistress  herself,  she  is,  at  present,  under 
cubtody. 


»i«a 


TRIAL  OF  DOVER,  BREWSTER,  AND 

imOOK8. 

Monday  Feb.  29,  1663. 

Tbe  Court  proclaimed. 

derk.  Set  Simon  Dover.  Thomas  Brewster, 
and  Nathan  Brooks  to  the  oar:*  Look  to  your 
challenges.  ^ 

*  <<.At  tbe  sessions  in  the  Old  Bailey  80  Feb. 
15  Car.  S.  Simon  Dover,  Tho.  Brewster,  and 
Nathan  Brookes,  printers  and  bookeellcray  were 
indicted  at  the  common  law,  as  for  a  great 
misdemeanour,  for  printing  and  publishing  one 
book,  calkd.  The  Speeches  and  Prayers  of 
Harrison,  Cook,  Hugh  Peters,  and  others  con- 


The  same  Jery  sworn  anew. 

Clerk,  Set  Thomas  Brewster  to  the  bar,  and 
tbe  rest  see  by.  You  of  the  jury,  look  upon 
tlie  prisoner;  you  shall  understand  that  he 
stands  indicted  in  London  by  the  name  of  The. 
Brewster,  &o.  [and  here  he  reads  the  Indict- 
ment] for  causing  to  be  prioted,  and  selling  m 
book  called,  The  Speeches,.  &e.  Upon  this 
indictment  he  hnth  been  arraigned,  and  thm- 
uuto  hath  pleaded  Not  Guilty,  and  for  hi^  6tCs 
Your  charge  is  to  inquire  whether  he  be  gnil|n; 
of  this  sedition  and  offence,  or  Not  Guilty,  if 
you  find  him,  &c. 

Mr.  North.  May  it  please  your  lordship; 
and  you  gentlemen  of  the  jury.  The.  Brewster 
stands  here  indicted  of  a  foul  misdemeanour; 
it  is  for  causing  to  be  printed,  pubbshine  and 
uttering  a  seditious,  scandalous,  and  niaiteiona 
book.  The  Indictment  sets  forth.  That  he  not 
having,  &c.  [Here  Mr.  North  opens  the  In* 
dictmenti  and  to  this  Indictibent  he  hath 
pleaded  Not  Guilty.    If  there   be  sufficient 



demned  for  the  murder  of  tbe  late  king,  in 
which  were  many  desperate  passages,  justi tying 
their  yiliaioy;  and  another  book  called  the 
Phoenix,  or  Solemn  League  and  Covenant ;  in 
which  also  were  passages  of  dangerous  conse- 
quence. And  they  being  found  Guilty,  it  waa 
resolved,  That  tbougb  printing  be  a  trade,  and 
selling  uf  books  also,  yet  they  must  use  their 
trade  according  to  law,  and  not  nhuse  it,  by 
printing  or  selliug  of  books  scandaloas  to  the 
government,  or  tending  to  sedition.  So  in 
case  of  a  counsellor  at  law,  he  may  plead  hia 
client's  cause  against  the  king ;  but  if,  undtr 
colour  of  thnt,  he  takes  upon  him  to  vent  scdi* 
tion,  he  is  to  be  punished. 

**  Memorand.  Cooke's  Case,  a  lawyer  in  Grays- 
Inn,  who  managed  that  villainous  charge  against 
the  late  king  at  his  Trial,  would  have  excused 
himself  because  be  acted  only  as  counsel ;  but 
that  would  not  serve  his  turn ;  he  was  ececuted 
with  the  rest.  And  in  this  principal  case  the 
persons  were  told,  that  the  king  had  deak  n»er» 
cifully  with  them,  that  he  did  not  proceed 
against  there  capitally,  and  they  were  all  fined, 
viz.  Brewster  100  marks,  and  Dover  and- 
Brookes  40  marks  a  piece,  and  every  ofthem, 
to  stand  in  the  pillory,  one  day  at  the  Exchange, 
from  11  to  1,  and  another  day  in  &aith6eld, 
for  the  same  time,  with  tiieir  papers  on  their 
liats,  declaring  their  offence,  for  printing  and 
publishinK  scandalous,  treasonable,  and  f«o* 
tious  books  againa  the  king  and  government* 
and  to  lie  in  gaol  without  bail  till^he  next  gaol- 
delivery,  and  then  to  make  an  ^-^'en  confeesion 
and  acknowledgment  of  their  offences  in  such 
words  as  should  then  be  directed ;  and  after* 
wards  to  remain  in  prison  during  the  king'a 
pleasure,  and  not  to  be  discharged  before  every 
one  of  tliem  pot  in  good  sureties  by  retogni- 
zancc,  tliemselves  in  400/.  a  piece,  and  two 
sureties  for  each  of  them  in  200/.  a  piece,  not 
to  print  or  publish  any  books  but  such  as  shall 
be  allowed  by  autbority.'^j  Kil^ogi  p*  Sd» 
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proof  of  thtt  cbai]^»  jou  are  lo  find  bin  guBtj 
of  tiie  matter  contained  in  it. 

Thomas  Creek,  George  Tbresber,  Thomas 
Ifih,  and  Peter  Bodvel  sworn. 

North.  Thq.  Creek,  tell  m^r  lord  and  the 
jury  what  you  know  concern iog  Brewster,  and 
jour  printing  of  o  book  called  The  Speeches, 
&c.  and  bis  otterin||  and  publishing  of  it. 

Creek.  I  shall.  Sir.  There  is  a  mistake  in 
the  time,  for  it  was  before  Christmas  that  Mr. 
Brewster,  Mr.  Calvert,  and  Mr.  Chapmao  did 
come  to  me  at  the  Cock  in  Little^Bntain ;  and 
then  they  had  some  copy  of  the  beginning  of 
the  Speeches  of  ibe  men  that  snflered,  that 
were  the  king's  jodf^es,  and  they  spake  in  me  to 
print  it :  and  I  did  print  part  of  the  book,  I 
cannot  tell  yon  how  much,  without  I  had  &ie 
hook,  and  then  I  can  tell  yon  how  much  I  did 
print,  [The  book  being  shewed  him]  it  this  be 
my  printing ;  I  suppose  it  was  done  afterwards, 
another  impression,  and  I  must  not  own  it  in  that. 

I  He  was  shewed  one  of  another  impression]  My 
ord,  thus  fisr  I  own ;  the  printers  that  are  of 
the  jury  will  judge  [pointing  to  the  page],  this  is 
my  letter,  and  here  I  ended. 

Hyde.    What  folio  is  that  you  ended  at  ? 

Creek.    You  shall  see,  it  is  36.  ' 

North.    By  whose  orders  did  you  print  that  ? 

Creek.    Tbcyall  gave  me  order  together. 

Ld.  Hyde,    They  all?    Name  them. 

Creek,  Mr.  Calvert^  Brewster,  and  Chap- 
Bfian. 

North.  Did  they  charge  you  to  do  it  pri- 
mtely  ? 

Creek»  With  as  much  privacy  and  eipedi- 
tion  as  I  could. 

•North.  When  you  had  printed  tbem,  what 
did  you  do  with  them  ? 

Creek,    I  disposed  of  them  by  their  orden 

N^rth.  Did  you  print  but  one  impression  or 
more? 

Creek.  Ye%  my  lord,  I  did  print  bnt  paft  of 
a  second  impression. 

North,  That  we  use  as  evidence,  that  he 
bad  uttered  the  first,  because  he  went  upon  a 
aacond  :  How  many  did  you  print  at  fifst  i 

Creek.  To  my  best  remembrance,  the  first 
impression  was  3000. 

lid.  Hyde,  These  three  employed  you  to 
print  this  book,  and  you  printed  to  the  86tb 
foUQf^Creek.    Yea. 

Ld.  Hyde^   And  who  printed  the  other  part  ^ 

Creek.    I  cannot  say  positively. 

Ld.  Hyde,  Did  these  three  afterwarda  di- 
rect you  to  give  out  the  sheets  to  such  and  such 
persons,'  bookbinders,  to  stitch  op  and  dis- 
pose of? — Creek,    Yes. 

Ld.  Hyde.  The  first  was  three  tlioosand,  you 
B^ :  what  number  did  they  take  ? 

Creek.  They  bad  ail ;  they  sent  for  tbem  of 
isa  as  fast  as  I  did  them. 

X  KeeUhg,  Who  did  you  send  tbe  proofs  to  ? 

Creek.    They  were  sent  for  to  my  house. 

J.  Keeling.  Sometimes  by  Calvert,  soroe> 
times  his  man,  sometimes  his  maid,  sometimes 
bgrBfevwsier* 


hi.  JEfyde,  Do  not  you  know  who  begpua 
where  you  left  off  ? 

CrasA.  I  am  not  able  positively  lo  say.  I 
do  believe^  and  I  have  heani,  and  apoken  witJi 
tbem  that  said  Mr.  Dover  did ;  but  I  cannot 
positively  say  it. 

Id.  Hyde.   You^  were  sot  by,  to  see  it  4aoe  ? 

Creek.    No. 

Ld.  Hyde.  Whai  grounds  have  yon  to  h^ 
lieve  that  Dover  printed  the  rest  ? 

Cruk.  Grounds !  Truly  it  is  ao  long  ago,  to 
swear  positively  I  cannot. 

Ld.  Hyde.    It  is  but  three  years  ago. 

Creek.  To  tbe  best  of  my  remembrance^ 
Mr.  Dover  in  the  lime  of  printing  it,  did  meet 
me,  and  converse  with  me  about  it ;  but  to  ex- 
press time  or  place  I  cannot. 

Ld.  Hyde.  Did  you  and  be  agree  that  be 
should  print  the  other  part? 

Creek.  No,  my  Lord ;  I  had  nothing  to  do 
to  agree  it  with  him. 

Ld.  Hyde..  Did  he  declare  to  you  that  he 
printed  the  other? 

Creek,  To  the  best  of  my  memory^  bo  told 
me  be  printed  some  sheets. 

North.    Who  clMinged  sheets  with  yon? 

Creek.  Some  sheets  were  cJianged  at  Mr. 
Dover's. 

J.  KeeUng.    Who  paid  for  printing  ? 

Creek,  Mr.  Brewster  p4id  me  somc^  and 
some  Mr.  Calvert  paid  me. 

Ijd.  Hyde.  If  you  deaire  to  ask  him  any 
questions,  you  may. 

Brewuter.    By  and  by  I  shall,  my  Lord. 

Dover,  I  desire  he  may  tan7  tdt  I  come  ta 
my  trial. 

Serj.  Morton,   Don't  doubt  it. 

Nbrth,  Gtooige  Thresher,  speak  year  know- 
ledge to  my  Lord  and  the  jury,  whether  fireww 
sterdid  not  bring  you  the  hook  called  The 
Speeches,  &c.  t»  be  stitch'd,  and  what  yov  did 
with  them,  tell  the  manner  of  it. 

Thresher.  May  it  please  you  my  Lord,  and 
the  honourable  bench,  it  is  thus :  This  book  it 
seems  was  printed,  Mr.  Brewster  came  to  my 
house  to  know  whether  I  oould  fold  tbem,  and 
stitch  them  in  blue  paper.  That  night  I  went 
to  several  printers^  Mr.  Porer  was  one  of  them, 
we  had  several  siieeta  fsom  thence,  (I  did  not 
see  them  printed)  I  carried  them  home ;  and 
went  about  the  working  them  that  night. 

J.  KeeUng.  How  many  books  were  deliiter* 
ed  to  you  ? 

Threiher.    First  and  last,  about  500. 

J.  KeeUng.    Wlio  delivered  them  to  yon  f    * 

Threeher,    Some  were  brought  to  my  booae. 

J;  KeeUng.    By  whose  direction  ? 

Threiher,    Mr.  Brewster's. 

3,  KeeUng.  Did  you  deliver  tbem  lo  mtf 
body? 

Thresher,  Yes,  to  Nathan  Bhioks,  tvadf 
stitch'd.  ^ 

J.  KeeUng.    Who  paid  yon  £or  them? 

Thresher,  Mr.  Brewster  for  them  ba  bad^ 
and  Brooks  for  them  ho  had. 

North,  TharaAsLoft^  tell  your  knowle<*~^ 
in  thb  bttstnesa* 
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.  I^OffMsI^,  M«7  it  please  TOQy  all  that  I 
can-  sa J  is  this :  Tliere  was  to  the  number  or 
about  or  near  upon  a  thcusand,  as  I  take  it, 
fclded  and  stitched  in  ntT  master^s  boose,  one 
lir.  Perry,  I  was  then  his  apprentice ;  they 
were  sent  in,  as  I  juHj^e,  bj  Mr.  Brewiter^s  Of^ 
der,  bui  I  CAnaot  positively  say  it:  my  master 
appointed  u»  to  do  them ;  I  saw  Mr.  Brewster 
there  sometimes,  but  I  cannot  positively  say 
that  Mr.  Brewster  paid  for  the  ooing  of  them. 

North.  Did  not  your  master  press  tlie  dis- 
patch ? 

Loft.  My  master  did  so ;  bat  I  know  not 
whether  they  conversed  to  that  purpose. 

Norik,     Who  fetched  them  away  ? 
•  Loft.    His  then  apprentice  did  fetch  some  of 
them  from  our  hou«c. 

North.  Peter  Bodvel,  tell  my  lord  and  the 
jury  ^^' hat  you  know. 
•  BodveL'  I  did  carry  some  three  years  ago 
•ome  bundles  of  hooks  from  Mr.  Creek*s  house, 
and  I  think  they  were  the  bundles  of  The 
Speeches  of  the  King's  Judges. 

Ld.  Hjfdf.    From  whence  had  you  them  ? 

BodveL    From  Mr.  Creek's. 

North  What  did  you  do  with  them?  Were 
tbevsoldf 

Bodvel.  I  did  see  some  of  them  sold  in  the 
•hoA.^lVbr/A.    Who  sold  them  f 

iodvel.  MyselO  and  my  mistress  some- 
times. 

Ld.  Hyde,  Were  >ihey  brought  to  the  shop 
to  sell,  bv  his  privity  ? 

BodveL    1  do  believe  he  knew  of  them. 

Ld.  Hyde.  By  the  oath  you  have  uken,  did 
he  send  you  for  inem  to  the  printers? 

Bodv  I    He  or  my  mistress  did. 

Ld.  Hyde.  Has  he  been  in  the  shop  when 
they  have  been  sold  } 

BodveL  I  cannot  truly  tell;  it  is  three 
years  ago. 

J.  lyrreL  To  whom  did  you  pay  the  money 
that  you  received  for  them  ? 

Bodvel.    We  put  it  in  the  box. 

J.  Keeling,  Do  not  booksellon  keep  ac- 
count what  nooks  they  sell,  and  set  down  the 
money  ? 

BodveL    Not  for  PamphleU. 

Mr.  North,  Did  he  not  send  yon  to  the 
book-binder*s  for  thtmy  when  they  were 
stitched? 

BodveL  It  was  by  his  or  my  mistress's  order. 

J.  Keeling,  What  was  your  book-binder's 
same  ?— Bodne/L    Perry. 

J.  Keeling,  Where  was  this  book  kept? 
Publicly,  as  other  books,  or  in  other  rooms. 

Bodvel.    In  the  sbtYp,  my  lord. 

J.  Keelins,  Were  they  publicly  to  view, 
as  other  books  ? 

BodveL  Not  so  public  as  other  books,  but 
public  enough,  Mr.  L'Estrange  knows. 

Ld.  Hyde.  Lkoow  you  use  to  let  your  titles 
of  a  new  book  lie  open  upon  your  stalls ;  did 
you  lay  these  open  ? 

BodveL    No,  my  lord,  they  did  not  do  so. 

Ld.  H^.  Who  was  the  cause  they  did 
»ot?    Did  jour  master  direct  the  privacy  ? 


BodveL  I  think  he  did,  we  had  some  direc- 
tion to  that  end. 

Ld.  Hyde.  Not  to  lay  them  open  npdh  iho  ^ 
sull  ?.-Barfof/.    No. 

Ld.  Hyde,  Give  the  jury  some  books,  and 
read  the  Indictment ;    let  them  he  compared. 

Clerk  read*  the  Indictment  r  first  the  title  ; 

*  The  Speeches  and  Prayers  of  some  of  the  late 
'  king's  judges,  vis.  major-geiTeral  Harrison, 
'  October  IS.  Mr.  John  Carew,  Oct.  15.  Xfr. 
'justice  Cook,  Mr.Hogh  Peters,  Oct.  10,  Mr. 
'Thomas  Soot,  Mr.  Gre|j>ory  Clement,  col. 

*  Adrian  Scroope,  col.  John  Jones,  Oct.  If, 
'  col.  Daniel  AaudI,  and  col.  Francis  Hacker. 

*  Oct.  19,  1660.  The  times  of  their  deaths, 
'  together  with  several  occasional  speeches, 
'  and  passages  in  their  imprisonment,  till  th^ 
'came  to  the  place  ofeaecution.  Faithfully 
'  and   impartially  collected  for  further  satis- 

*  faction.' 

Mr.  Cook's  Letter  to  a  friend,  fol.  40.  <  And 
'  so  I  descend  to  the  cause,  for  which  I  am  in  ' 
'  bonds ;  which  is  as  good  as  ever  it  was :  and 
<  I  believe  there  is  not  a  saint  that  hath  en- 

*  gaged  with  us,  but  will  wish  at  the  last  day 
'  that  he  had  sealed  to  the  truth  of  it  with  his 
'  blood,  if  thereupon  called ;  for  I  am  satisfied, 
'  that  it  is  Uie  most  noble  and.  glorious  cause 
'  that  has  been  agitated   for  God  and  Christ 

*  since  the  Apostolical  times ;  being  for  truth, 

*  holiness,  and  righteousness,  for  our  liberties 
'  as  men,  and  as  christians  for  removing  all 
'yokes and  oppressions.'  And  fol.  41.  '  It  is 
'  such  a  cause,  that  the  Martyrs  would  again 
'  come  from  Heaven  to  suffer  for  it,  if  they 
'  might :  I  look  upon  it  as  the  most  high  act  of 
'justice  that  our  story  can  parallel,  tec. 

[Not  to  trouble  the  reader  with  all  the  par- 
ticulars mentioned  in  the  Indictment;  since 
the  rest  are  but  more  of  the  same  kind  in  other 
words.] 

Ld.  Hyde,    What  say  you  to  this  book  ? 

BremUer.    I  desire  to  ask  Mr.  Creek  a  few 

Questions :  Mr.  Creek  how  much  of  that  in  the 
ndictment  did  you  print  ? 

Creek.    Thejurv  mav  see  if  you  please. 

Ld.  Hyde,  'trnj  if  be  says  true,  be  says  he 
printed  no  part  of  that  with  which  you  at« 
charged,  but  the  title-page  ;  he  left  olr  at  folio 
36,  your  charge  is  the  Title,  and  beginning  at 
fol.  40.    . 

Bremtter.  So  that  vou  see  he  printed  no- 
thing for  me  that  is  in  the  Indictment. 

J.  Keeling.    Did  vou  print  the  Title  ? 

Creek.    Yes,  my  Lord. 

Ld.  Hyde.  And  you  printed  the  rest,  by  bii^ 
Calvert's  and  Chapman's  directions? 

Creek,  They  delivered  me  the  copy  together 
to  print. 

Ld.  Hyde.    If  you  have  any  thing  to  say, 

I  speak  to  the  Court,  the  jury  will  hear  you. 
North,    Pray,  my  lora,  give  me  leave  to  ask 
Creek  one  question :   There  were  two  irapres« 
sions  printed,  did  not  you  print  more  in  one, 
than  in  the  other  ? 

Creek,  1  am  upon  my  oath ;  to  the  best  of 
my  icmembrance  I  piiotcd  the  saiao  that  I  dM 
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before,  for  I  had  some  of  it  aUmding,  aod  so  I  |  dris  is  no(  the  master's  act|  (nay,  aad  directing 


had  the  same  sheets  again. 

North,    Uad  you  no  more  ? 

Creek,    No,  I  had  rather  less. 

Brewtter,  That  is  usual,  he  that  prints  the 
first,  doth  print  the  same  of  the  second. 

Ld.  It^ae:  He  says  he  did  su ;  what  have 
you  to  say  to  the  charge  ? 

Brewster.  1  cocceive  that  part  that  I  or- 
dered the  printing  of,  is  not  included  in  the  in- 
dictment. 

Ld.  Hyde.  Yes,  every  part ;  he  savs  in  both 
imprestions  be  printed  to  the  46th  toUo ;  and 
all  the  rest  was  primed  by  your  direction. 

Creek.  No,  my  lord,  I  printed  to  the  SGth 
folio  by  his  direction,  the  rest  was  printed  else- 
where. 

J.  Keeling.  Your  indictment  was  this,  For 
causing  to  be  printed  this  book,  called  The 
Prayers,  &c.  and  for  selling  and  uttering  of  it. 
For  the  evidence  that  you  caused  it  to  be  print- 
ed, he  swears  you  directed  some,  and  it  is  not 
likely  you  would  print  half,  and  let  the  other 
half  alone ;  we  leave  that  to  the  jury.  For  your 
utterios,  that  anon. 

Ld.  Hyde.  There  are  these  two  particular 
charges  in  the  indictment,  that  you  most  an- 
swer: The  first  is,  your  causing  it  to  be  printed ; 
and  it  is  not  essential,  or  of  necessity,  that  every 
particular  that  is  in  the  indictment  be  provra, 
to  be  done  by  yuu :  you  caused  this  book  to  be 
printed,  with  such  a  title;  that  he  swears  he 
did  for  yon:  then  let  the  jury,  or  any  man 
li^iitg*  jod&e  whether  you  did  direct  the  book 
to  be  wholly  perfected  or  by  halves.  The  se- 
cond cliaige  is,  that  you  uitered  them :  You 
delivered  are  hundred  of  these  to  be  stitch- 
ed up,  and  disposed  of  them,  so  that  you  are 
in  effect  both  printer  and  publisher  of  the 
trhole  book. 

Brewster,  He  speaks  of  one  part  that  I  or- 
dered, (here  is  no  more  proof,  and  that  was 
but  to  the  d6th  page :  he  speaks  also  of  some- 
body ebe  that  was  present  with  me;  and  where 
they  had  the  rest  of  the  copy  printed,  he  tells 
you  he  knows  not. 
.   Ld.  Hyde.    Have  you  any  more  to  say  ? 

BresMter.  Yes,  my  lord,  though  be  says  I 
caused  that  part  to  be  printed,  yet  he  doth 
not  jay  I  did  it  maliciously,  or  virith  any  design 
against  the  government. 

Ld.  Hyde.    The  thing  speaks  itself. 

Brewtter.  Booksellers  do  not  use  to  read 
what  they  sell. 

Ld.  ayde.  You  have  forgot  what  he  swore; 
you  brought  the  proof. 

Bremtter,  He  did  not  swear  that ;  he  sayi 
Mr.  Calvert's  roan,  and  sometimes  others. 

Ld.  Hyde,     Ask  him  again. 

Creek,  I  did  deplore  that  the  proofs  were 
tent  for,  and  carried  away  and  read,  >umetimes 
by  Mr.  Calvert's  man  and  others,  and  some- 
times by  bis  servants,  not  by  himself;  they 
were  wrapt  op  and  sent. 

Ld.  Hyde.  For  a  man  to  pretend  he  did 
not  know,  when,  he  being  master,  sends  tor  his 
proofs  by  his  servant ;  for  any  man  to  suppose 
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it  to  be  done  privately)  you  shall  never  find  a 
man  guilty :  they  were  sold  in  his  shop. 

Brewster,'"  The  grai)d  part  of  the  indict- 
ment lies,  That  it  was  done  maliciously,  and 
seditiously,  and  then  it  says  knowingly :  though  it 
be  granted  I  did  do  it,  and  sell  it,  yet  it  does  not 
follow  that  I  did  it  maliciously  and  seditiously  ; 
I  did  it  in  my  trade :  we  do  not  use  to  read  what 
we  put  to  print  or  sell.  I  sav,  my  lord,  selling  of 
buoKs  is  our  trade,  and  for  tbe  bare  exercising  of 
it,  knowing  nothing  of  evil  in  it ;  it  came  out  in  a 
time  too,  when  there  were  no  licencers,  or  ap« 
pointed  rules ;  so  ihat  whatever  was  done  we 
are  not  accountable  for,  for  we  read  very-sel- 
dom  more  than  the  title,  that  some  of  the  jury 
knows ;  so  that  1  hope  I  cannot  be  said  to  do 
it  maliciously  or  knowinglj.  I  can  give  testi- 
mony I  am  no  person  given  to  ledition,  but 
but  have  been  ready  to  appear  upon  all  occa- 
sions against  it. 

Ld.  Hyde^  Have  you  any  more?  If  you 
have,  say  it. 

Brewiter.  My  lord,  they  are  the  sayings  of 
dying  men,  commonly  printed  without  opposi- 
tion. 

Ld.  Hyde.  Never. 

Brewster.  I  can  instance  in  many;  the 
bookseller  only  minds  the  getting  of  a  penny  : 
that  declares  to  the  world,  that  as  they  lived 
such  desperate  lives,  so  they  died ;  so  that  it 
might  shew  to  the  world  the  justice  of  their  pu- 
nishment ;  and  so  I  think  it  a  benefit,  far  from 
sedition.  It  was  done  so  long  ago  too,  it  was 
not  done  in  private,  it  went  commonly  up  and 
down  the  streets,  almost  as  common  as  a  Diur- 
nal :  it's  three  years  and  a  quarter  ago,  or 
thereabouts. 

Justice  Tyrrel.  You  speak  of  yoar  behaviouri 
have  you  any  testimony  here  ? 

Brewster,  I  do  expect  some  neighboors; 
Major-General  Brown  knows  me,  Capt.  Shel- 
don. Capt.  Colchester,  and  others  :  I  can  give 
a  very  good  account  as  to  my  behaviour  ever 
since. 

L.  Hyde,  Say  what  you  will,  and  call  your 
witnesses,  and  make  as  much  speed  as  you  can. 

Justice  Keeling.  There  is  another  indictment 
against  you,  and  while  that  is  trying,  your 
neighboors  may  come. 

Brewtter,  My  Lord,  1  shall  desist  for  th^ 
present. 

Serj.  Mcrton.  May  it  please  your  lordship, 
and  you  gentlemen  of  the  jury ;  I  am  of  coun- 
sel for  the  kioK  against  Thomas  Brewster,  book- 
seller, that  ^stands  here  indjcted,  for  that  he, 
contrary  to  the  duty  of  his  allegiance  which  he 
owes  to  our  sovereign  lord  the  king,  did  cause 
maliciously  a  seditious  and  scandalous  br^ok  to 
be  printed  %♦  herein  there  are  divers  scandalous 
clauses  coutained,that  areindisparagcment  of  the 
kingfs  royal  prerof^ative,  andagain»t  bisgovjem- 
ment,  crown  and  dignity  ;  and  likewise  (hat  he 
hath  sold  and  uttered  the  same  bi>oks  in  con- 
tempt of  his  mHjesty^  laws.  This  is  the  effect 
of  the  indicttiient :  it  has  been  proved  to  you 
by  four  witness^,  that  for  whicfa  be  standi  in-* 
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dieted ;  First,  ibai  he  did  cttott  part  of  the 
book  le  be  printed  ;  that's  clearly  proved  by 
Creek:  Itkewibe  Umt  he  has  sold  and  uttered 
thoic  liooks  in  his  »hop  :  nay,  he  confesses  that 
he  did,  alid  snvs  tliey  were  sold  openly  as  a 
Diurnal;  and  therelrore  be  thinks  it  was  lawful 
fur  him  lo  do  it.  lie  Ims  gone  about  to  make 
a  defence  of  t  his  his  seditious  behaviour ;  he  tells 
you  he  nul  not  print  all  the  book ;  it  is  not  said 
thai  lie  printed  such  and  such  a  letter  of  the  book, 
but  thut  lie  caused  sucli  a  book  t<»  be  printed :  and 
it  18  to  be  presumed,  if  he  caused  one  part  he 
would  couse  the  otlier,  or  otherwise  it  would  be 
a  book  of  maimed  sense  and  imperfect.  Gen- 
tlemen, for  the  littering  and  selling  of  there, 
that  himself  confesses:  you  have  heard  the  ex- 
cuses he  bath  miiJe,  whether  you  will  not  6nd 
him  guilty  of  this  crime,  til  at  I  must  leave  to 
yon,  ano  to  tlie  direction  of  the  court. 

Ld.  Hjfde.  You  of  the  jury,  you  see  the  in- 
dicimeut  is  for  causing  a  libt lluus  and  seditious 
koiik  to  be  printed,  under  such  a  title,  that  is, 
The  Speeches  and  Prayers,  6cc.  it  is  for  causing 
this,  seditiously,  factiousiy  and  wickedly  to  be 
printed;  and  lor  selling  and  publi»hing  itabroad 
to  the  king's  people.  For  the  matter  of  evidence 
yon  have  heard  it :    I  will  not  repeat  the  par- 
ticulars to  you,  only  something  to  what  he  has 
said,  that  you  may  not  be  ous-kd.     First,  he 
says,  it  does  not  appear,  thai  he  did  it  aialici- 
ously  or  knoningly  ;  tlierc  are  some  things  that 
you  that  are  of  the  jury  are  not  to  eapecl  evi- 
dence for,  which  it  is  impossible  to  know  but 
by  Che  act  itse'f.    Malice  is  conceived  in  the 
heart,  no  raau  knows  it  unle«s  he  declares  it : 
as  in  muracr,  1  have  malice  to  a  man,  no  man 
knows  it ;  I  meet  this  man  and  kill  him ;  the 
law  calls  this  malice.     If  a  man  speaks  scanda- 
lotts   words  a^ahist  a  man  in  his   calling  or 
trade,  he  lays  his  action,  malice,  though  he 
onnnot  nrove  it  but  hy  tlie  words  themselves. 
If  I  sny  Printer  or  Stationer  is  an  ignorant  per^ 
son,  has  no  »kill  in  his  trade,  I  would  not  have 
any  man  to  deal  with  him,  he  understands  not 
bow  to  set  letters,  or  the  like :  here  is  nothing 
of  matxe  at  all  appears,  yet  if  you  bring  your 
action,  you  must  lav  it  maliciously ;  it  i»  the 
destroying  ^our  trade,  and  yon  will  have  da- 
mages.   I  instance  in  this  particular,  that  you 
may  see  there  is  malice  supposed  to  a  particuUr 
private  person  in  that  slander,  much  more  to 
the  king  and  4he  State.    The  thing  itself,  in 
causing  a  book  to  be  'printed  that  is  so  full  of 
scandsds  and  lies,  to  inveigle,  misguide,  and 
deceive  tbe  people,  this  is,  in  construction  of 
the  law,  malice ;  and  though  no  malice  appear 
further.    The  next  is  this ;  factiousiy,  seditious- 
ly, knowingly :  this  carries  teditbn  as  well  as  ma* 
lice.  Such  a  barbarous  transcendent  wretch  that 
^urdered  his  prince,  without  the  least  colour  of 
Justice  to  declare  that  he  rejoiced  in  his  Imnds ; 
and  that  the  martyrs  would  willingly  come  from 
heaven  to  suffer  for  it.    Horrid  blasphemy !  All 
the  sainu  that  engaged  in  it,  to  wish  tlmt  they 
had  sealed  it  with  their  blood !    What  can  you 
have  more  to  encourage  and  incite  the  people 
1^  the  killing  of  Itingfi,  and  murdering  thtir  lav- 


ful  prioct !    This  ihey  publish,  and  wy  it  was 
spoken  publicly ;   let  it  be  upon  his  own  icul 
that  did  it :  for  in  case  he  did  it,  bo  man  kne«v 
it  but  those  that  heard  it.    But  to  publish  it  all 
over  England,  SfiOO  of  the  first  impression, 
and  a  second ;    this  is  to  fiU  all  the  king's  sub- 
jects with  the  justtfication  of  that  horrM  mur« 
der :    I  will  be  bold  to  iay,  not  so  horrid  a  vil- 
lainy has  been  done  apon  the  face  of  the  earth, 
since  the  crucifying  of  our  Saviour.    To  print 
and  publish  tliis,  is  sedition*.    The  nest  thing  it 
your  trade.    I  ba^'e  a  calling  to  use,  and  I  may 
justify  the  using  it(  it,  so  long  as  I  «se  it  law- 
fully ;  but  that  roust  not  justify  me  in  aU  man- 
ner of  wickedness  against  the  king  aiul  state. 
As  if  a  lawyer,  I  will  put  it  in  mv  own  court, 
plead  a  man's  cause,  and  against  tlie  king ;  this 
IS  justifiable,  he  ought  to  plead  for  his  client, 
but  he  mnst  plead  as  becomes^bim.    If  .a  law- 
yer in  defence  of  bis  client  wfll  speak  sedition, 
do  you  think  he  is  free  from  being  punished  ? 
So  of  a  printer ;  if  a  printer  prints  si'ditious 
and  factious  books,  he  roust  look  lo  himself ; 
thatVuo  part  of  bis  calling  to  poison  the  king*t 
people :    so  tliou^h  printing .oi  a  book  be  law- 
ful, he  must  use  it  as  the  law  appoints  him, 
and  not  to  incite  the  people  U>  faction.    Writ- 
ing of  letters  you  know  it  is  common  and  law- 
ful ;  but  if  I  write  treasonable  letters*  give  no- 
tice to  rise,  do  such  and  such  unlawful  acts,  I 
am  to  be  punished  for  these  letters.   A  printer 
he  is  a  public  agent,  he  is  to  do  what  he  is  able 
to  answer,  or  else  lie  must  take  wliat  follows, 
lie  says.  There  was  no  act  against  him :    it  it 
true,  you  see  he  is  not  indict^  upon  the  sta- 
tute, but  at  the  common  law,  for  an  offence  in 
the  nature  of  a  libel.    If  I  were  a  printer,  and 
would  compile  a  pamphlet  against  a  man, 
though  not  in  authority,  and  disparage  iiira, 
this  is  the  publishing  of  a  libel,  and  an  offene« 
for  which  1  ought  to  be  indicted,  and  punislied 
by  the  common  law ;  and  he  that  prmts  that 
libel  against  me,  as  a  public  person,  or  against 
me  as  sir  Robert  Hyde ;   that  printer,  and  be 
that  sets  him  at  work,  must  answer  it,  much 
more  when  against  the  king  and  tlie  state. 
Another  thuig  is  this ;  he  talks  to  you  of  dying 
men's  words :  ^if  men  will  be  so  vile  to  he  as 
wicked  at  their  deaths,  as  they,  had  been  in 
their  lives ;  put  the  case  of  that  man  on  Satur- 
day convicted  for  printing  a  horrible  villainous 
thing,  if  he  will  be  so  unchristian  (o  himself,  as 
to  justify  this  at  his  death,  or  to  speak  as  bad 
as  he  had  caused  to  be  printed,  is  that  m  justi^- 
catiou  to  publish  them,  because  they  are  lh« 
words  of  a  dying  man  ?  God  ibrbid.    A  robber 
declares  upon,  the  gallows,  it  is  lor  a  noble 
cause,  for  taking  a  purse  upon  the  highway, 
that  it  is  an  nnjust  law  to  condemn  lo  death 
for  soch  crimes.     Shall  any  man  publish  this 
in  print,  and  not  be  liable  to  be  poaished  £sr 
it  ?  If  any  that  were  tried  here  upon  Saiardar, 
shall  vilifv  the  Lord  Mayor,  or  any  of  the  beech, 
traduce  them  for  doing  of  justice,  shall  this  g9 
unpunished,  if  a  man  take  it  up  and  eriot  it  ? 
This  I  speak  to  let  you  see  this  is  without  eor 
lonr  of  law :  H$  pretended  he  did  it  not  knovr 


M9]  STATE  TRIALS,  15  Charlis  II.  \66^:0forH^^CnmaQndAli$dmcanars.  [559 


iagly;  I  wriH  not  repeat  the  evidence ;'  He  sent 
for  thetn,  had  tliem  stitdied,  caused  them  to  be 
kept  privately,  not  upon  the  stall.  And  ob- 
serre,  he  tells  yuu  it  was  done  long  ago :  it  is 
but  thfee  years  ago  that  thej  vv^n  as  publicly 
sold  as'-Diurnals,  he  says.  I  shuli  repeat  no 
more,  I  know  you  are  men  of  understanding, 
and  of  obedience  to  your  king ;  it  is  high  time 
to  take  notice  of  this  dispersing  of  baniphlets : 
if  therefore  you  do  believe  that  he  aid  cause  it 
to  be  printed,  or  published  it,  or  both,  he  is 
Guilty  of  the  misdemeanor  laid  in  the  Indict- 
ment; (and  he  hath  a  great  kindness  in  that  it 
is  not  ronde  capitnl :)  If  you  do  believe  that 
he  did  either  cause  it  to  be  priiiled  or  publish- 
ed, that's  enough  to  find  him  Giiilty  of  this  In- 
dictment. • 

Clerk.  Hearken  to  the  other  Indictment : 
He  stands  indicted  in  London,  &c.  and  this 
for  causing  to  be  printed  a  certain  book  called 
tlie  Pluenix,  Hcc.  publishing  the  satue  ftbe  fu> 
dictment  «vas  wholly  readj.  To  this  Inoictment 
he  luuh  pleaded  Not  Guilty ;  so  your  issuels 
to  enquire  whetlier  be  be  GuiKy  or  tbisoflfence, 
or  Not  Guilty. 

Mr.  North  opened  the  Indictment  in  man- 
fier  as  before.  To  this  he  liath  pleaded  Not 
Goiltv;  if  the  Charge  of  the  Indictment  be 
sufficiently  proved,  you  are  to  find  him  Guilty. 

Serj.  Mcrton.  May  it  please  your  lordship, 
mnd  you  gentlemen  of  the  Jury,  here  is  anotlier' 
Bill  of  Indictment  preferred  against  Thomas 
Brewster ;  it  is,  that  contrary  to  the  duty  of  his 
allegiance  to  bis  sovereign  lord  the  king,  and 
purposely  to  incite  ttie  people  to  sedition,  and 
to  withdraw  them  from  their  natural  allegiance 
to  the  king,  he  bath  caused  to  be  imprinted, 
maliciously,  fiddly  and  scandalously,  a  certain 
ecandalons  book,  entitled  The  Pfacenix,  Sec, 
And  this  be  hath  done  to  disturb  the  peace  of 
the  kinedom,  and  to  withdraw  the  people  from 
their  allegiance ;  and  to  the  scandal  of  his  ma- 
jesty's government,  he  hath  caused  this  book 
to  be  printed,  utt'ered  and  sold  :  and  this  we 
take  to  be  a  great  offence  against  the  king,  and 
bis  crown  and  dignity.  Gentleqiien,  the  dis- 
fiersing  of  seditious  bix>ks  is  of  great  danger  to 
the  kingdom  ;  false  rumours,  they  are  the  main 
incentives  that  stir  tip  the  people  to  sedition 
and  rebellion,  that  raise  discontentments 
among  the  people,  and  then  presently  the^ 
are  up  in  arms.  Dispersing  seditious  books  is 
Tery  near  a-kin  to  raising  of  tuimilts ;  they  are 
as  like  as  brother  aild  sister :  raising  of  tu- 
mults is  the  mor«  masculine ;  and  priming  and 
dispersing  seditious  books,  is  the  feminine  paK 
of  every  rebellion.  But  ne  shall  produce,  our 
witnesses,  we  shall  prove  that  tliis  Thomas 
Brewster  caused  this  book  to  be  printed ;  That 
when  it  was  printed  he  did  receive  300 ;  That 
tlie%s  he  causM  to  be  stitched  up ;  That  lie 
Sittered  and  sold  tliem,  part  in  bis  own  shop, 
aod  part  elsewhere.  It  being  an  offentoe  of 
that  great  and  dangerous  ooiisequenoe,  which 
tends  to  the  di«*  ..1  ....ww  of  the  peace  of  the 
IcJDgdoiB ;    I  }  »pe  you  wili  take  tt  into  joar 


serious  ooosideration,  and  if  the  matter  stand 
proved  against  him,  you  will  give  him  his  due 
dementi 

Creek,  Thresher,  Jjqft  and  Bodvcl s^om  again, 

Mr.  Korth,  Creek,  tell  my  lord  and  ilio 
jury  what  you  know  of  the  printing  of  ihe  book 
called  The  Plimnix. 

Creek,  My  lord,  it  was  in  May  that  Mr. 
Calvert,  Brewster,  and  Chap^^iun  brought  timt 
book  to  me  to  print.  * 

L.  C.  J.  Hyde,    Wluit  book  f  Name  it. 

Creek,  The  Phoenix,  &c.  it  was  printed  for 
them  three.'  All  that  I  can  say  is,  tliat  Mr; 
Brewster's  part  was  delivered  to  qie  by  his  di- 
rection. 

L.  C.  J.  Hyde,  Who  paid  you  for  printing  it? 

Cf^ek,    Mr.  Brewster  paid  for  bis  pars. 

J.  Keeling.     How  many  ivas  his  part  f 

Creek,  Mis  part  of  8,000,  that  was  600  and 
odd.  .    ^ 

L.  C.  J.  Hyde,  These  tliree  men  joined  ta 
bear  each  man  his  share. 

Creek.  Yes,  every  man  was  to  have  bis  shave. 

J.  Keeling.  Did  he  wisb  you  to  do  it  wi;h 
pi[ivacy? 

Creek,    Yes,  with  expedition  and  privacy: 

Brewtter,    Was  the  copy  written  or  printed  ? 

Creek.  It  was  ail  printed  formerly^  some  ia 
quarto,  some  in  octavo,  and  miglit  hai*c  been 
bought  singjle  in  any  place  almost. 

L.  C.  J.  Hyde^  What  do  you  mean  by  all 
printed  formerly  f 

Creek.  My  lord,  tbev  were  in  several  par. 
eels  printed ;  there  was  Mr.  Calamy's  sermon, 
aod  Mr.  Douglas's  sermon,  and  the  rt$t. 

J.  Keeling,  How  long  ago  w as  k  since  they 
were  brought  lo  you  to  print  ? 

Creek,    It  was  in  May,  three  years. 

Brtmtter.  Did  I  order  you  how  you  should 
print  them,  or  Mr.  Calvert  ?  Did  not  you  hear 
him  say,  that  they  had  staid  two  hours  for  me 
at  an  alehouse  to  be  his  partner  ? 

Cretk.    I  di«>  hear  him  say  so. 

i,^ Keeling.  What  roaile  you  so  loath  to  be 
their  partner?  Were  they  two  hours  persuading 
of  you  ? 

Creek,  No,  they  waited  two  hours  for  him 
to  be  their  partner. 

Serj.  Morton,  Thresher,  did  Brewster  deli- 
ver any  of  those  books  to  you  to  stitch  up  ?       f 

2%rr$ker,  Y«cs,  and  pleii.<«e  you,  my  lord,  and 
I  had  them  by  Mr.  Brewster's  order  to  fold*  * 
-  8erj.  Morton,    How  maay  ? 

Thresher,    To  the  number  of  9  or  900.        r 

Mr.  NortL    Did  he  not  enjoin  you  privacy f 

Tkrtiher.    Yes,  I  think  he  did. 

J.  Keeling,  Wben  they  were  briund,  had 
you  a  note  to  deliver  those  books  saft^y  to  any  2 

Thresher,  Yes,  from  his  own  hand ;  he  de- 
sired me  to  go  and  give  them  to  suck  and  such 
persons,  booksellers.  Said  I,  I  shaii  hardly  re- 
member them :  he  thereupon  gave  me  a  note  of 
their  names  to  whom  I  should  deliver  them ;  I 
judge  they  were  to  be  trusted  more  than  others. 

&rj.  Morton,  Did  you  deliver  them  ao- 
oording|y?^7ikralcn    Ym,  I  did. 
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L.  C.  J.  Hjf^,  How  many  did  yon  deliver 
in  that  manner  ? 

Thresher.    Tiro  dozen  and  more,    f 
J.  Keeling,     If  you  will  ask  biin  any  ques- 
tions, do. 

Brewster.  Did  I  give  you  any  order  to  de- 
liver them  to  anv  particular  booksellers? 

Thresher.  Yes,  you  did;  I  believe  Mr. 
L'Estrange  and  Mr.  Williams  (one  of  the  jury) 
can  remember  I  shewed  them  the  paper  you 
wrote  to  that  pur|ft>se. 

Mr.  Williams.    I  did  see  the  note. 

Brewster.  I  do  not  remember  I  gave  yon 
any  onler,  they  were  all  common  things  before. 

J.  Keelinp.  Yon  may  ask  him  what  ques- 
tions you  will. 

Brewster.    I  shall  ask  him  no  more. 

Mr.  North.  Peter  Bodvel,  speak  what  yon 
know  concerning  the  selling  or  uttering  the 
book  called  The  Pheentx,  &c. 

Bodvel.  I  never  knew  of  the  printing  of 
them,  1  never  knew  my  master  sell  any  of 
I  hem,  nor  heard  him  give  order  for  selling  of 
them. 

J.  Keeling,  Did  you  sell  any  of  them  for 
him }— 'Bodvel.    I  think  I  did  sell  some. 

Serj.  Mortom,  Were  they  in  the  shop  to  be 
wtW ^Bodvel.    Yes,  they  were. 

L.  C.  J.  Hyde,  Were  they  in  the  ftliop  pnb- 
iicly,  with  the  title-page  lying  open  upon  the 
atall,  as  other  books  do,  when  they  are  newly 
out? 

Bcdvel.  We  seldom  did  so  with  bound  bonks. 

J.  Keeling, .  Where  were  the  books  found 
when  they  were  seized  ? 

Bodvel,  I  think  they  were  in  some  of  the 
vpper  rooms. 

J.  Keeling.  Where  were  they  found,  by  the 
oath  you  have  taken  ? 

Bodvel.  That  Mr.  L'Estrange  can  tell  bet- 
ter than  I,  I  did  not  see  him  find  any  of  them, 

L.  C.  J.  Hffdt\  By  the  oath  you  have  tnkpn 
where  was  the  place  whence  you  were  to  fetch 
them,  when  you  were  to  sell  them  ? 

Bodvel.    In  the  Hall,  the  room  over  the  shop. 

L.  C.  J.  Hyde,    Were  they  put  up  privately  ? 

Bodvel.    They  were  so. 

Just.  Keeling.    What  private  place  Was  that  ? 

BodveL    It  was  a  hole  in  the  wall. 

Just.  Tj/rrel,  By  whose  direction  were  they 
laid  there  ? 

Bbdvel.  1  know  not  whether  by  bis,  or  my 
mistress's. 

Just.  Keeling,  Were  not  some  found  under 
the  bed  ? 

Bodvel,  I  heard  that  Mr.  L'Estrangt  found 
tome  of  tlie  titles  under  the  bed. 

Se^.  Morton.  I  think  it  is  enough ;  what 
sayyou  to  it, friend? 

L.  C.  J.  Ht/de,  Observe  this,  and  answer 
it :  It  appears  that  yoiT  and  two  more  (Calvert 
and  Chapman)  did  agree  with  Creek  for  print- 
ing this  book  (several  parcels  drawn  into  one 
voltjme)  and  you  were  to  bear  each  of  you  a 
thtnd  parr,  and  to  have  a  third  part  of  the  books, 
be  swears  you  did  both  pay  your  part,  and  had 
your  p4rt  of  the  boob :   tbeae  books  wero 
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printed  before,  and  so  they  were  commoo 
enough,  and  therefore  you  must  needs  know 
what  was  in  chem.  The  third  full  part  was 
brought  to  you  and  delivered  by  your  ap- 
pointment i  you  gave  a  note  how  they  should 
oe  disposed  of,  and  you  owned  them  not  in 
public :  (your  own  soul  told  you  they  were  not 
to  be  justified)  two  dozen  were  delivered  pri- 
vately tp  particular  persons  by  vour  direction. 
Lay  these  things  together,  and  now  answer 
them  :  for  the  indictment  is,  that  you  caused 
such  a  book  to  be  printed  and  publUhed. 

Brewster,  In  the  first  place,  the  evidenco 
does  say,  that  Mr,  Calvert  did  acknowledge 
when  he  gave  him  the  copy  to  print,  that  he 
staid  so  long  fur  me,  in  order  to  be  tlieir  part- 
ner, he  that  was  the  collector  of  k  together. 
They  were  all  printed  before,  and  printed  by 
licence  :  for  the  books  I  never  rend  them  :  we 
seldom  read  the  books  we  sell,  being  they  were 
before  printed,  and  with  licence  sold  singley(as 
the  gentlemen  of  the  jury  know)  I  thought 
there  was  no  crime  to  print  them  all  together. 
It  was  dune  in  an  interval  when  there  were  no 
licensers,  we  knew  not  where  to  go :  what  has 
been  printed  formerly,  we  took  it  for  granted 
it  might  be  reprinted,  uotill  this  late  act  for  prin^ 
ing;  and  this  was  done  before  this  act. 

Ju%t.  Keeliug    Have  you  any  more  to  sayi 

BrewUer.  No,  my  lord,  I  shall  leave  it  to 
the  jury.  But  my  lord,  here  are  now  some 
neighbours  to  testify  that  I  am  no  such  person 
as  the  tudictuiLnt  sets  forth,  that  I  did  malici- 
ously anil  seditiously  do  such  and  such  things. 

L.  C.  J.  Hifde.  We  will  hearthem,  though 
I  will  tell  yuu  it  will  not  much  matter;  the 
la«  Siiys  it  it  malice. 

Capt.  Sheldon  sworn.  My  Lord,  mil  that  I 
can  say  is,  hn  was  ready  at  beat  of  drum  apon 
all  occasions  ;  what  he  has  been  guilty  of  by 

frinting  or  otherwise,  I  am  a  strani^er  to  that; 
know  ha  was  of  civil  bthavionr  and  deporW 
ment  amongst  his  neighbours. 

Just.  Keeling.  It  is  very  ill  that  the  king 
hatli  such  trained-soldiers  in  the  band. 

Capt.  Hanson  and  others  offered  to  like 
purpose. 

L.  C.  J.  Hyde,  If  you  have  a  thousand  to 
this  purpose  only,  what  signifies  if  ? 

Just  Keeling,    Are  you  his  captain  ? 

Capt.  Sheldon,  No,  my  lord,  Captain  Brad- 
shaw. 

L.  C.  J.  Hyde,  He  should  be  cashiered  the 
band  ;  not  but  that  he  should  he  charged  with 
arms.  I  will  tell  you,  do  not  mistake  yourself, 
tlie  testimony  of  your  civil  behaviour,  going  to 
church,  appearing  in  the  trained-bands,  going 
to  Paurc,  being  there  at  common  service,  thia 
is  well :  hut  you  are  not  charged  for  tlias ;  a 
man  may  do  nil  this,  and  yet  be  a  naughty 
man  in  printing  abusive  books,  to  the  mis- 
leading of  the  king's  subjects.  If  you  have  any 
thine  to  say  as  to  that,  I  shall  be  glad  to  find 
you  Innocent. 

Brespsier,    I  have  no  more  to  say. 

Lord  Hyde,  Then,  you  of  the  jury,  then 
ve  some  thiogi  in  thia  iiidictment'(aa  in  tbn 
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other)  neoetsary  to  bo  stated  to  you  ;  my  bro> 
ibtrs  and  I  bavo  consulted  here  about  it :  the 
indictioent  is  for  causing  a  factious  and  sedi- 
tions book,  called  The  Phcanixy  &c.  with  divers 
other  things  therein,  to  be  printed.  But,  pray 
let  them  see  the  book^  and  compare  it  with 
the  indictment. 

Cierk.  [Reads  the  indictment,  and  first  the 
Title.]  The  Phcenix,  or  the  Solemn  Letgue 
and  Covenant.  [Edinburgh,  piinted  in  the 
year  of  Covenant-Breaking.]  A  kin|^  abusing 
his  power ,  to  the  overthrow  of  religion,  laws, 
and  Uberties,  which  are  the  very  fundamentals 
of  this  contract  and  covenant,  may  be  controuU 
ed  and  opposed.  And  if  he  set  himself  to 
overthrow  all  these  by  arms ;  then  they  who 
have  power,  as  the  estates  of  a  land,  may  and 
ought  to  resist  by  arms;  because  he  doth 
by  that  opposition  break  the  very  bonds,  and 
overthrow  the  essentials  of  this  contract  and 
covenant.  This  may  serve  to  justify  the  pro- 
ceedings of  this  kingdom  against  the  late  king, 
who  in  an  liostile  way  set  himself  to  overthrow 
religion,  parliament,  laws,  and  liberties.  [The 
jest  is  much  at  the  same  rate,  only  now  and 
tiien  a  spice  of  blasphemy,  for  the  credit  of 
the  b6lyleasue:  A^eater  sin  (is  the  breach 
ofthatScotdi  covenant,  according  to  our  au- 
thor, pag.  158.)  than  a  sin  against  a  command- 
ment, or  against  an  ordinance,  &c. 

L.  C.  J.  Hgde»  You  of  the  jury,  you  see 
ihe  indictment  agrees  with  the  book.  There  is 
a  great  deal  of  mercy  that  this  man  hath  not 
bMo  indicted  of  Treason ;  for  those  very  par- 
ticulars you  have  heard  are  as  high  treason  a 9 
can  be.  First,  he  doth  declare,  that  the  king 
abusing  his  power,  the  people  may  resist,  and 
take  up  arms  against  him:  that  is  express 
treason,  without  any  more  ado.  Then  he  tells, 
you  what  a  horrid  thing  it  is  to  break  that 
Solemn  League  and  Covenant ;  ju»tifies  the 
raising  of  arms  and  rebellion  against  the  late 
king,  unthroning  and  murdering  of  him.  I 
tell  you  that  bolemn  League  and  Covenant 
was  a  roost  wicked  and  ungodly  thing,  against 
the  law  of  God,  and  the  law  of  the  land.  To 
have  such  villainous  stuff  to  be  published,  it  i« 
a  great  mercy  of  the  king  it  had  not  been 
drawn  higher.  You  see  the  roan  is  so  far  from 
acknowMgiog  any  guilt,  that  he  justifies  the 
fact. 

Brewster,  No,  my  lord,  I  do  not  justify 
myself. 

L.  C.  J.  Hyde.  Yes,  you  do.  The  printer 
swears  he  was  to  go  share  and  share  alike  t  he 
bad  his  part;  he  puhh«lies  them  to  some  parti- 
cular-friends :  I  say  he  iustifies  this.  He  tells 
you  in  his  defence,  That  it  was  common K 
printed ;  that  it  was  done  by  printed  cop?,  and 
that  done  formerly  by  licence;  and  when  thirtgn 
•re  printed  by  licence,  they  do  not  expect  or 
need  any*  new  or  second  licence :  They  m  erv. 
commonly  sold  asunder;  here  they  are  onl\ 
printed  together.  That  he  says  is  nothine. 
What  IB  this  but  justifying  the  printing  of  it? 
Observe,  weigh,  imd  see  what  kind  of  defence 
hno  is.    Tha  TiUt,  what  is  it  M  The  Phmnix, 


or  Solemn  Leagae  and  Covenant.'  You  all 
know  it,  and  rue  it.  When  was  it  printed  ?  St 
was  when  the  wicked  rebels  here  could  not 
seduce  sufficient  numbers  of  the  kiog^  subjects 
to  support  their  rebellion ;  and  then  they  invite 
their  dear  brethren  (a^  they  called  litem)  the 
Scots,  to  unite  with  them.  The  Scots  were 
cunning ;  they  would  nut  do  it  till  they  had  ' 
entered  into  a  covenant,  in  a  league;  and  then 
they  consent  to  unite  with  the  rebels  here. 
This  league  and  covenant  was  indeed  -in  da- 
fence  of  the  king ;  but  how  long  ?  So  long  as 
he  defended  them  (the  Presbytery  and  Scotch 
discipline).  When  tliey  liad  got  fhis  good 
king  into  their  hands,  they  put,  what  terms 
upon  him  they  pleased;  aodtiicii  were  these 
seditious  sermons  priiKed.  Doufflas's  was 
printed  in  Scotland ;  was  it  licenced  heref  No, 
It  was  done  there,  and  brought  hither.  Then 
for  the  other  sermon,  bv  what  licence  was  that 
printed  ?  Observe  the  time  when  it  was  print- 
ed ;  was  it  not  to  set  forward  rebellion,  to  kc 
up  the  Scotch  Pre>byiery ;  and  this  in  forty- 
five,  when  they  were  m  arms  against  the  kmg, 
after  the  king  put  himself  upon  his  defence, 
and  was  at  Oxford?  Do  you  tell  me  of'  the 
licence  of  rebels  then  for  your  justification? 
Now,  when  ihe  king  is  so  hap;>ily  returued, 
now  to  publish  these  things  afresh  to  the  peo- 
ple, that  they  might  do  the  same  agutn  ?  And 
1  tell  you  once  again,  it  is  mercy  m  the 
king  thill  be  was  not  indicted  for  treason.  1 
shall  leave  it  to  yon,  you  liave  had  it  fully 
proved. 

Clerk.  Set  Simon  Dover  to  the  bar.  [And 
here  tUt  Indictment  is  read.] 

Mr.  North  opoM-ttiis  Indictment  as  the  rest. 

Serj  Morton.  ^We  have  but  two  witnesses, 
and  they  «ill  prove  the  matter  clearly.  There 
were  two  impresitioiis  of  this  book;  we  will 
prove  he  had  a  share  in  both  of  them. 

Creek  sworn  again. 

Creek,    I  delivered  before  what  I  can  say. 

Judge  KetLng,  Look  you,  you  must  deliver 
all  that'  evidence'  over  again;  because  it  con- 
cerns another  person. 

Creek.  I  did  say,  and  say  %till,  That,  to  the 
best  of  my  memory,  Mr.  Do%er  did  pmu  part 
of  that  bonk,  apd  that  he  and  1  did  converse 
about  it  in  the  time  «t  wa^  doing ;  but  I  cannot 
swear  it  positireiy,  because  I  cannot  remember 
tne  time  when,  or  tlie  place  whert. 

Judge  Keeling,  Did  you  change  siieets  with 
him  ? 

C'efk.  With  him,  I  cannot  say;  but  soma 
sheets  weie  chunged  by  our  men. 

Serf  Morton,  You  say  you  think  you  had 
^ome  discourse  viiih  him  :  Did  not  you 'speak 
alionf  the  danger  of  printing  it  r 

Creek.     W  e  talke<l  of  luakiiig  an  end  of  it« 

8ej.  Morton.  Can  you  remember  to  what 
letter  you  printed  ? 

Creek.    1  have  shewed  the  gentlemen  of  the 

jury- 
judge  Keeling,    Had  you  no  disoourse  of 

the  danger  of  it  ? 
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Creek,  I  thouf^ht  it  could  not  come  to  any 
Idling:  I  did  lell  sir  R.  Brown,  (then  lord- 
^  mayor)  That  if  they  banged  twenty  more,  I 
thought  I  should  print  their  speeches. 

Judge  Keeling.  You  knew  the  contents  of 
the  book? 

Creek.    Yes,  I  did. 

Judge  Kuiing,  Such  men  as  you,  the  king 
«nd  the  government  both  a  great  interebt  in 
your  trade :  That  you  shall  think  it  lawful  to 
print  what  A  man  says  i^hin  he  dies,  and  to 
acatcer  it  abroad,  though  never  so  bad,  it  is  a 
^great  offence :  1  would  not  have  it  pass  for  so 
dear  a  thing. 

L.  C.  J.  Hyde,    If  you  are  of  such  princi- 

I»les,  P^  print  what  you  list,  you  are  not  fit  to 
ire  in  a  ciril  place ;  for  a  printer  or  book- 
leller  to  print  any  tbing  one  ogninst  the  other, 
it  actionable.  Do  you  think  the  press  is  open 
lo  print  what  vou  liH  ? 

Creek.     I  did  so  then. 

L.  C.  J.  Hjfde.  I  will  deal  plainly  with  you: 
For  this  book,  if  you  had  bad  your  du^,  you 
ought  both  to  hare  been  drawn,  linneed  and 
quartered.  When  did  you  give  Mr.  L'£strange 
information  of  this  matter  ? 

Creek.  Lately,  when  I  was  a  prisoner  in 
Ludeaie. 

Mr.  Rojfttan.  [One  of  the  jury]  I  desire  to 
ask  him  one  question :  Whether  Mr.  Creek 
eaw  this  book  a  printing  at  Mr.  Dover's  house, 
or  no?     * 

Creeks    No,  I  did  not. 

Seijeant  Morton,    They  changed  sheets. 

Thre$licr  sworn. 

Threiher.  This  is  all  that  I  have  to  say, 
That  the  first  night  that  Mr.  Brewster  sent  fur 
tne  to  stitch  these  books,  it  was  very  late  be- 
fore we  could  get  them :  I  wenc  that  night  to 
Mr.  Dover's,  and  had  «onie  of  the  sheets,  the 
rest  at  Mr.  Creek's.  I  difl  not  see  him  print 
any  of  them. 

•oeijeant  Morion.  What  quantity  was  there 
of  them  ? 

Thretker,  I  suppose  there  was  two  or' three 
liondred  sheets. 

Mr.  Nortk,    Were  they  not  of  this  book  ? 

Threiher,    Yes,  of  the  Speeches. 

Mr.  North.    Where  were  tbey  delivered  ? 

Thretker.  In  the  lower  room:  I  suppose 
some  of  them  were  banging  upon  lines  before  I 
liad  them. 

L.  C.  J.  Hyde.    What  say  you  to  it? 

Dotfer.  I  desire  to  ask  bun  some  questions. 
I  do  say  I  never  eaw  the  man  before:  I  would 
ask  whether  ever  he  saw  me  before  in  his  life? 

Threiher,  Not  before  that :  I  was  never  in 
his  bouse  but  that  night.  By  this  token  1  saw 
you,  and  you  me ;  when  I  came  for  the  sheets, 
you  ^ked  Mr.  Brewsur  wbeliher  he  and  Mr. 
i^alvert  were  agreed, or  else  you  would  not  de- 
liver the  sheets. 

Dover,  1  desre  to  know  what  time  and 
place :  I  am  charged  in  the  indictment  on  a 
day  and  place. 

Xfc  C.  J.  Hyde.    That  is  jiol  very  matcriaL 


Dover.    He  fixes  nothing  on  me. 
L.  C.  J .  Hyde.   That  the  Jury  can  best  tdl : 
have  you  any  more  questions  ? 
Dover.    No,  my  Lord. 

[The  Indictment  and  Books  were  compared.] 

■ 

Dover.  My  Lord,  there  is  no  person  swears 
that  I  printed  it,  or  part  of  it :  nothing  fixed 
upon  me. 

L.  C.  J.  Hyde.  The  first  man  swears  that 
you  set  it  to  printing. 

Creek,  I  do  not  swear  it  positively ;  I  never 
saw  him  print  a  sheet:  it  was  the  report  of  the 
town  thai  he  did  it. 

L.  C.  J.  Hyde.    Yon  printed  it :  for  whom  ? 

Creek.  For  Brewster,  Calvert,  and  Chapman. 

L.  C.  J.  Hyde.  But  you  say  that  you  and 
he  did  converse  about  it  wlien  it  was  printing. 

Creek.  I  did  sayj  To  the  best  of  my  me- 
mory we  did. 

L.  C.  J.  Hyde,  By  the  oath  you  have  taken, 
who  did  you  change  sheets  with  ? 

Creek,  I  cannot  say  I  did  change  any  with 
him :  I  say  that  some  sheets  were  change<l  by 
my  men,  and  they  told  me  they  had  them  of 
his  men. 

Dover.  Where  are  those  men  that  changed 
the  sheets?  Which  of  my  men  are  they  ? 

Justice  Keeling,  hook  you,  Dover,  you  are 
indicted  for  causing  to  l>e  printed  this  wicked 
book,  and  for  publishing  and  vendine  of  it. 
You  arc  a  printer  by  your  trade,  as  well  as  this 
man  that  comes  against  you :  He  eays  lie  did 
not  see  you  print  it;  but  he  took  ir,  and  believ- 
ed that  you  printed  it.  I  tell  you  how  far  that 
weighs:  you  are  a  printer  by  trade ;  and  cornea 
the  other  and  desires  tbe  slieets ;  you  would 
not  deliver  them  Unless  Mr.  Bhewster  and  Mr. 
Calrert  were  agreed.  How  oomes  the  shecta 
to  your  house,  heing  a  printer,  and  yet  you  not 
print  it  ?  Answer  t^t. 

Dover.  I  shall,  my  Lord  t  it  is  no  ooose- 
quence  at  all.  Admit  I  bad  these  slieels,  it  ia 
no  consequence  at  all  that  I  printed  them;  for 
printers  and  booksellers  osually  have  books  they 
did  not  print  themaelvcs. 

L.  C.  J.  Hpde.  Thresher,  by  the  oath  that 
you  have  taken,  did  you  see  those  sheets  bang 
upon  the  line  in  his  hoose  ? 

Threiher.  My  Lord,  I  judged  these  had 
lately  hung  op :  and  I  saw  other  sheets  hanging 
there;  and  I  knew ootbiag  to  the  contrary  but 
those  that  hung  upon  the  line  w*ere  the  same 
with  these. 

L.  C.  J.  Hyde,  Here  are  sheets  upon  the 
lines ;  you  delivered  him  to  fold  part  of  those 
on  the  lines:  what  would  yoa  have  more  plain? 
you  would  not  deliver  them,  if  they  were  not 
agreed :  then  they  were  agreed,  and  yoo  del^ 
vered  them. 

Dover.  1  say  this ;  I  bok  upon  the  witness 
to  be  altogether  invalkl  i"  he  is  a  penon  of  no 
good  repoie. 

L.  C.  J.  Hyde,  A  better  man  than  yoo,  for 
aught  appears :  to«  are  indicted  for  a  foul 
offence,  so  is  not  he. 

Dover.  I  am  not  tlie  imui  yon  take  me  to  bt. 
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L.  C.  J.  H^d€,  Yoo  shall  have  eyidence^  if 
you  will,  that  yoa  are'  at  work  at  this  time 
upon  as  bad  as  this. 

Dover.  If  it  be  a  crimey  I  am  lorrj  for  it. 

Mr.  L*Estrange  sworn. 

Mr.  VEUrange.  Shall  I  speak  to  the  whole 
Biattery  or  only  to  the  particular  you  last  men- 
tioned? 

L.  C.  J.  Hjfde,  Say  y  oar  knowledge. 

Mr.  VEtirange.  When  1  came  to  his  house, 
which  was  about  the  middle  of  October,  to 
search,  I  found  at  that  present  a  little  unli- 
censed quaking  book ;  and  in  his  pocket  tlie 
libel  that  was  thrown  up  and  down  the  town, 
called,  Murder  will  out,  ready  printed. 

L.  C.  J.  Hyde,  Which  was  a  yillainous  thing, 
and  scattered  at  York. 

'  Mr.  VEttrunge.  Since  that,  I  was  at  his 
boose,  to  compare  a  flower  wliich  I  found  in 
the  Panther,  (a  dangerous  pamphlet);  that 
flower,  that  is,/  the  very  same  border,  I  found 
in  hia  house ;  the  same  mixture  of  letter,  great 
and  small,  in  the  saose  case ;  and  I  took  a 
copy  off  the  press.  I  found  over  and  above 
this  letter,- [producing  the  letterl  dated  the  7th 
of  Febctiary,  1663,  and  directed.  For  my  dear 
and  lovioe  wife,  J.  Dover.  Is  it  your  loi^ship's 
pleasure  i  shall  read  it  alH 

L^  C.  J.  Hyde,  If  it  be  touching  the  printing 
of  things  you  found,  do. 

Mr.  VEtirange  reads  it.  ''  I  would  fain  siee 
my  sifter  Mary ;  therefore  sister  Hobbs  will  not 
come,  take  her  order,  and  instead  of  her  name, 
pot  in  sister  Mary's :  it  will  never  be  questioned 
here.  Ilowewr,  do  it  as  wisely  and  hand- 
somely as  you  can,  &c.  [And  then  in  a  post- 
script] You  must  either  get  Tom  Porter,  or 
some  vefy  trusty  friend,  (possibly  C.  D.  mny 
help  you)  to  get  for  you  a  safe  and  convenient 
room  to  dry  books  in,  as  soon  as  possibly  yoo 
can.  [And  again  :]  Let  me  know  what  you 
intend  to  do  with  tne  two  sheets  and  half.  I 
will  have  it  published,  when  I  am  <;ertain  I 
•hall  be  tried.'' 

JL  C.  J.  Hjfde.  Let  the  jury  see  now,  whe- 
ther you  are  the  man  you  would  be  thought. 

DfToer,  I  desire  to  know  whether  my  name 
be  to  that  letter  } 

Mr.  UEttrange,  No,  it  is  not. 

L,  C.  J.  Hyde.  Where  did  you  receive  or 
find  this  letter  ? 

Mr.  HEetrange.  ULif  Lord,  I  found  it  about 
bis  wife. 

L.  C.  J.  H^.  Let  the  jury  judge  if  this 
come  froinyou  or  no. 

•  Judge  Keeling.  You  of  the  jury,  you  must 
■nderstand  this,  that  what  is  said  now  is  only 
upon  his  reputation,  not  to  tBe  point  in  ques^ 
tion  at  all :  that  matter  rests  upon  its  own 
bottom. 

L.  C.  J.  Myde»  I  will  deal  plainly- with  you : 
Imdhe  not  stood  upon  such  terms,  I  should  not 
Eeee  spoke  of  this :  but  when  a  man  will  be 
thus  bold  and  confident,  I  thought  it,  proper 
lo  let  you  see  how  he  continues  now  in  the 


.    Defver.  I  do  not  vindicate  myself  in  it^  but 
I  speak  Bjjcainst  the  witness  :  I  do   conceive  • 
that  the  witness  does  not  fii  any  thing  upon  me. 

L.  C.  J.  H^de.  Have  you  any  tlung  else  to 
say  to  the  indictment  ? 

DiHter.  I  am  indicted  as  a  malicious  and 
factious  man  :  the  witnesses  say  no  such  thing. 

L.  C.  J.  Htfde,  You  are  m^t  indicted  so,  but 
that  you  have  maliciously  andfaetiously  caused 
to  be  printed  such  a  seditious  book ;  not  your 
persou,  bu^tlie  action., 

Dover.  Tiiere  is  nothing  of  that  proved : 
admit  I  was  guilty  of  it,  it  wa»  done  when  there 
was  no  act  or  lu«v  in  being  touching  printing.. 
The  witnesses  do  not  swear  positively  that  I 
did  do  it :  one  says  he  did  net  itee  me ;  the 
other, that  be  only  believed  it;  tliat  he  did  see 
some  sheets  upon  the  line,  and  they  were  the 
same  for  aught  he  knew ;  does  not  remember 
the  time  or  place  of  our  discourse  :  I  do  not 
know  that  ever  I  had  half  an  hour^s  discourse 
with  him  in  my  life  :  I  never  had  any  meeting* 
with  him  about  any  such  matter,  nor  had  anv 
converse  with  him.  The  title  of  the  book 
sinrs,  '  faithfully  and  impartially  collected  fo^ 
'  uirther  satisfaction  ;'  so  that  it  cannot  be  in- 
terpreted maliciously.  It  is  a  maxim  in  law, 
^hat  *  the  best  interpretations  are  to  be  pot 

*  upon  the  words  of  the  indictment,  in  favour 
'  of  tlie  prisoner  at  the  bar :'  and  I  hope  this 
honourable  bench  and  tlie  jury  will  mind  that. 
1  am  a  printer  by  trade  ;  what  I  did  was  for 
my  livelihood :   the   Scripture  says,    '  He  is 

*  wane  than  an  infidel  that  takes  not  care  for 

*  his  family.'  I  speak  not  this  to  justify  any 
thing  agaiobt  his  majesty  or  his  government. 
Through  my  ignorance  1  may  possibly  trans- 
gress :  if  I  have  done  any  such  thing,  I  am 
sorry  for  it:  I  hope  I  ahall  be  more  careful  for 
the  future.  The  other  part  of  the  indictment 
is  fur^  selline  of  them :  no  roan  swears  that  T 
sold  one  book  of  them.  Mr.  Creek  says,  That* 
some  of  his  men  told  him  that  thev  had  some 
of  those  sheets  from  eome  of  my  folks ;  but  of 
whom  he  does  not  say.  That  I  did  meddle 
with  them,  knowing  them  to  be  scandalous ;  I 
hope  there  is  notbmg  proved  of  that  nature  : 
there  being  then  no  law,  I  humbly  hope  there 
was  no  transgression. 

L.  C.  J.  Hjfde.  Have  you  done  ? 

Dcfoer,  I  humbly  desire  your  honours,  aud 
this  jury,  to  take  notice  of  what  I  have  said. 

L.  C.  J.  Hyde.  You  of  the  Jury,  I  will  not 
spend  time  (it  is  too  late)  in  refloating  the  evi- 
dence :  you  have  heard  the  evidence  particu- 
larly, and  his  answer.  He  doth  in  part  make 
the  same  answer  with  his  fellows,  which  was, 
that.it  is  his  trade.  It  is  true,  no  doubt  hoc 
be  ought  to  maintain  his  wife  and  children  by 
his  lawful  calling ;  but  if  a  thief  should  tell  yoa 
that  he  maintained  his  wife  hj  stealing,  is  that 
kiwfi]^  ?  Printing  liooks  lawfully^  no  man  will 
call  him  to  account  for  it ;  but  if  he  prints  that 
which  is  abusive  to  his  king  and  his  govern- 
ment, that  is  no  part  of  his  trade,  and  his  trade' 
will  not  bear  him  out  in  it;  be  is  chaiged  for 
printing  and  puUisbing  of  these  scaadalouf 
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books,  that  he  did  it  knowinglj,  maliciously, 
lalselj,  factiou»ljf I  and  seditiously.  I  told  you, 
that  although  all  these  things  be  oot  proved, 
yet  if  he  did  it,  the  law  calls  it  malice,  faotion, 
and  sedition.  Consider  the  circumstances, 
you  see  it  is  done  in  ihe^dark ;  the  sheets  deli^ 
vered  at  his  house,  and  discourse  about  delivery 
of  them ;  he  would  not  deliver  them  unless 
Brewster  and  Calvert  were  agreed.  I  leave 
the  evidence  to  you  In  this  case  :  pregnant, 
strong,  undeniable  circu distances  are  go<Ml  evi- 
dence. Though  a  man  doth  not  come  and  tell 
you  he  declared  to  him  he  knew  what  was  i5on- 
tained  in  this  book,  yet  if  there  be  sufficient 
evidence  to  satisfy  you  hi  .yoor  conscieoces, 
that  he  knew  what  was  in  it,  and  was  privy  to 
the  printing  and  publishing  of  it ;  there  is 
enough  for  you  to  find  the  indictment.  You 
are  to  weif^h  circumstances  as  well  as  pregnant 
full  proof,  m  cases  of  this  nature. 

CUrk,  Set  Nathan  Brooks  to  the  bar.  You 
of  the  jury,  you  shall  understand  that  he  stands 
iadicted,  &c.  [Reads  the  Indictment.] 

Mr,  North  afterwards  opened  the  indict- 
nent. 

Serjeant  Morton.  This  roan,  we  shall  only 
prove  him  guilty  of  stitching  and  dispersing  the 
said  books. 

J%rether  sworn. 

I%re$htr,  This  man  I  have  not  seen  these 
three  years. 

Ser^.  ilfof^on.  •  Did  he  set  yon  to  work  in 
ytitchmg  those  books? 

V  Thr^her,  Hebrousht  none  to  me,  that  I  can 
remember :  But  by  Mr.  Brewster's  order  I  de^ 
Jivered  about  two  hundred,  or  thereabouts,  and 
carried  them  to  his  house  in  St.  Martin's, 
and  he  took  them  at  the  stair-foot,  and  paid  me 
for  stitching  of  them  m  blue  paper. 

Seij.  Morton,  Who  furnished  you  with  blue 
paper? 

Threiher,  I  went  by  Mr,  Brewster's  order 
to  a  stationer  in  Bread  street,  and  received 
some. 

Briwks.  I  desire  to  know  virhether  in  those 
bo6ks  he  said  he  delivered  me,  there  were  those 
passages  in  the  indictment  ? 

Thresher,     1  know  not:   They  were  The 
Speeches  and  Ppiyers  that  I  delivered  you. 
'  Brooki.    How  did  you  deliver  them  to  me? 

Threther,  They  were  stitched ;  and  I  tied 
them  up  virith  a  uiece  of  packthread  and  carried 
them  to  him :  He  received  them  himself,  and 
came  afterwards  to  an  alehouse,  and  gave  me  a 
flagon  of  beer.  He  knew  not  what  they  were, 
for  some  being  imperfect,  he  said  Mr.  Brewster 
must  make  them  good :  And  Mr.  Brewster  gave 
order,  if  he  came  for  them^  they  should  be  de- 
livered him. 

Brooki.  Did  you  know  there  were  those  pas- 
sage^  in  them  ? — nresher.    No,  not  I. 

Bi  bok»,    I  knew  only  the  title  of  it. 

LA,  Ch.  Just.  Hyde.  Let  there  be  what 
there  will  in  it,  if  you  knew  the  title  look  yo^ 
to  it.    Have  you  any  tiling  else  to  ask  r 

hrcoki*    N0|  my  Lord. 


.  Henry  Morthck  swoni. 

Serj*  Morton,  Mr.  Mortlock,  how  many  of 
those  books  did  you  receive  of  this  Nathan 
Brooks  ? — Mort  lock,    A  bout  forty  or  fifty. 

Seij.  Morton,  What  talk  had  you  about  re- 
ceiving them? 

Mortiock.  I  do  not  remember  any  discourse. 

Serj.  Morton.  Where  did  you  receive  them  ? 

Mortlock.  1  am  not  certain  whether  in  my 
shop  or  no. 

Ld.  Ch.  Just.  fTycfe.    Were  they  open  ? 

Mortlock,    They  were  tied  op. 

Ld.  Ch.  Just.  Hyde.  Dii(  you  speak  for 
them? 

Mortlock,  I  cannot  tell ;  he  brought  tfiem 
tome. 

Ld.  Ch.  Just.  Hyde,  How  came  he  to  bring 
them  to  you? 

Mortlock,  May  be  I  might  speak  for  them ; 
I  paid  htm  for  them. 

Ld.  Ch.  Just.  Hyde.  You  and  be  knew  whal 
book  it  was? 

Mortlock,    I  think  we  did. 

Ld.  Ch.  Just.  Hyde.  Did  you  oot  open 
them  ?  They  might  have  been  The  Devil  of  Ed- 
monton, for  ought  you  knew.  Did  you  open 
them  afterward  ?  And  did  they  appear  to  be 
this  book  f^-Mortlock,    Yes. 

Mr.  VEitrange  sworn. 

Mr.  L'Eitrange.  I  came  to  the  honse 
of  Nathan  Brooks  about  October  JasI,  and 
knocking  at  the  door,  they  made  a  difficulty  to 
let  me  in :  At  last  seeing  not  how  to  avoid  it. 
Brooks  opened  the  door:  I  asked  him  what  he 
was  ?  He  told  roe  he  was  the  master  of  the 
house.  By  and  by  comes  one  that  lodged  in 
the  house,  and  throws  down  this  book  [shew* 
xng  the  book]  iu  the  kitchen,  with  tbis  eipres- 
sion,  V\\  not  be  hanged  (say«  he)  for  never  a 
rogue  of  YOU  all:  Do  you  hideyour  books  in 
my  chamber  ?  This  book  had  The  Speeches  in  / 
ity  with  other  schismatical  treatises.  After  this 
I  searched  the  next  honse ;  and  there  I  found 
more  difficulty  to  get  in.  But  after  a  long  stay, 
I  saw  the  second  floor  in  a  blase ;  and  then 
with  a  smith's  sledge  I  endeavooved  to  force 
the  door.  At  length  the  fire  was  put  oof,  and 
one  comes  down  and  opens  the  door.  I  went 
in,  and  up  stairs,  where  I  found  about  two  hun- 
dred of  the  Prelatick  Preachers,  and  certain 
Notes  of  Natlian  Brooks,  wherein  he  mentions 
the  delivery^  of  several  of  these  Speeches,  aod 
other  seditious  pamphlets.  There  is  one  par- 
ticular wherein  ne  records,  that  Thomas  Brew* 
ster  did  in  the  presence  of  captain  Hanson  on* 
dertake  to  bear  his  charges  of  imprisonment ; 
this  Nathan  Brooks  htiving  been  formerly  im- 
prisoned for  a  crime,  wherein  Brewster  was  to 
bear  £im  out. 
L.  C.  J.  Hyde.  What  was  it  that  burnt  above  f 
Mr.  UEttronge.  My  Lord,  they  had  burnt 
Isuppose^  some  of  the  Prelatick  Preachers  (n 
desperate  book) :  I  found  one  bundle  ontiea^ 
and  I  suppose  (as  the  man  told  me  after)  that 
it  was  a  part  of  that  which  was  bonit« 
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L.  C.  J.  H^.  You  My  this  wni  in  the  next 
liottse  to  Brooks:  What  had  Drooks  to  do 
there?  Hitd  he  conveyed  these  books  thitlier  ? 

Mr.  L'Eitrange.  the  owner  of  the  house 
Mid  he  knew  nothing  of  them :  Bat  a  man  and 
iiis  wife,  lodging  in  the  chamber  where  the  fire 
was,  said,  That  Nathan  Brooks  had  delivered 
with  his  own  hands  to  them  those  parcel  of 
books  that  were  there  found. 

L.  C.  J.  Hjfdt.  You  hear  what  he  says,  That 
one  of  your.gaests  came  down,  said, '  He  would 
<  not  be  hanged  for  ne'er  a  rogue  of  you  all ;' 
throws  down  the  book 

Brookt.  What  is  that  to  me,  if  a  man  have  a 
book  in  his  house,  and  throws  it  down,  and  say 
■o,  doth  ihat  concern  me }  He  did  not  bring  it 
«ot  of  my  chamber. 

One  Mercer  sworn. 

Jllerc0r.  My  lord  [having  the  Book  in  his 
hand]  this  is  the  book  that  I  did  find  in  a  room, 
brought  up  by  Nathan  Brooks;  and  I  brought 
it  down:  1  had  it  in  a  room  where  two  boys 
mnd  ray  sister  lay.  He  came  first  and  knocked 
sil  our  cbamberHloor :  Said  I,  Who  is  there  ? 
8«ys  he,  a  firiend.  Who  areyou }  Brooks,  your 
landlord,  mvs  he:  Pray  open  the  door,  and 
hj  up  this  book  for  me.  No,  said  I,  if  you 
were  my  father  or  brother,  I  will  not  receive  it; 
I  will  not  meddle  or  make  with  you.  After  I 
had  denied  the  book,  he  slings  it  into  the  neit 


L.  C.  J.  H^,  How  came  yon  by  the  book  ? 

Mercer.  After  Mr.  L'£strange  had  enquired 
there  for  books,  1  knew  nothing ;  but  my  wife 
called  to  my  sister,  and  asked  her  if  she  beard 
Mr.  Brooks  in  the  room  ?  She  said,  Yes,  and 
be  had  left  a  book  with  her.  Having  notice,  I 
went  up  stairs,  cook  the  book,  and  brought  it 
down  preMBtly. 

Brooke.  Is  that  the  book,  the  wy  individual 
beok,  that  I  brought  up  there  ? 

L.  C.  J.  H^  He  swears  this,  That  you 
knocked,  and  prayed  him  to  take  in  a  book; 
be  refused  it:  Vou  went  up  to  the  next  cham- 
ber, and  there  yen  left  it.  And  his  wife  asking 
afterwards  if  vou  had  been  there,  his  sister  said. 
Yes,  you  had  left  a  book .  He  brought  it  down ; 
suid  this  appears  to  be  the  very  individual  book, 
ooihiog  can  be  more  dear. 

Mercer's  Wife  sworn. 

That  morning  they  knocked  at  Brooks's 
door,  we  were  a-bed ;  1  beard  a  noise  of  thieves. 
Upon  that,  I  being  awake,  and  mv  husband 
aJeep,  I  awaked  him,  and  deaned  him  to  go 
to  the  window.  He  asked  who  was  there.'  One 
said  to  him,  rise,  and  open  the  door.  Said  my 
husband,  I  am  but  a  lodger;  lee  my  landlord 
open  it,  if  bt  will.  Who  is  your  hmdlord  ?  Mr. 
Brooks.  That  is  the  aaUi  I  look  for,  Mys  the 
other.  So  with  that,  after  some  time,  Mr. 
Brooks  went  down,  and  opened  the  door.  Mr. 
L'Bstrange  toming  up  to  my  husband,  Mys  he, 
are  you  sure  there  is  nothine  in  your  rooms  f 
There  is  nothing,  said  he.  When  my  husband 
went  down/ 1  called  to  oy  sister:  Said  I,  do 

TOIi.  YK 


I 


od  k^  Mr.  Brooks  there?  Yes,  Mid  she,  he 
las  left  a  hook  bete.  Said  I,  do  you  know 
what  is  in  it  ?  It  may  bring  us  all  into  trouble. 
And  mv  husband  having  confidently  denied  any 
such  thing,  fearing  he  might  be  troubled,  I 
called  him  up,  and  told  him  of  it.  Said  my 
husband,  I  will  caU  up  the  gentleman,  and  give 
it  him.  No,  said  I,  go  take  the  book,  and  carry 
it  him. 

Mercer's  Sister  sworn. 

Mercer.  It  is  very  true  that  that  is  the  very 
book  I  received  from  Mr»  Brooks. 

IX  C.  J.  Hyde.  Now  the  individual  book  is 
brought  to  light. 

Brooki.  What  was  the  title  of  it  ? 

Mercer.  I  know  not;  but  there  was  The 
Speeches  of  the  ten  men  that  were  eaecuted. 

Brooki.  Did  you  see  the  book,  that  very 
book?    Mercer,  Yes. 

One  Mr.  MerridaU  sworn. 

Merridale.  My  lord,  this  very  book  did 
Mercer  .bring  down,  told  us,  He  would  be 
hanged  for  never  a  rogue  of  diem  all :  Did  he 
think  to  lay  hb  books  at  my  door?  I  know  this 
is  the  very  book  :  I  took  notice  of  the  picture 
of  sir  Henry  Vane  in  it ;  and  he  there  owne<l  it. 

Mercer.  I  can  tell  that  he  owned  it,  and 
said  that  it  was  brought  to  him  to  be  bound. 

L.  C.  J.  Hgde.  Here  are  800  of  these  books 
delivered  to  you  to  mII  :  Fifty  you  delivered  to 
another.  '  When  Mr.  L'£^trange  comes  to 
search,  yon  open  not  voor  doors :  When  you 
see  you  could  not  stay  longer,  you  run  up  to  de- 
liver it  to  Mercer,  jrour  guest :  He  would  not 
receive  it;  you  delivered  it  to  his  sister:  She 
keeps  it  in  her  hands.  When  her  husband  bad 
denied  books  to  be  there,  and  his  wife  under- 
standing  afterwards  you  had  left  it,  sbe  was 
afraid  oT  her  husband  for  denying  it,  calls  him, 
and  gives  him  the  book ;  and  then  he  Mid,  He 
would  be  hanged  for  never  a  rogue  of  you  all : 
throws  down  tne  book :  And  that  was  the  very 
book  she  received  from  you :  and  yourself  did 
own  it,  and  confess  it. 

Brookt.  As  for  Mr.  L'Estrenge,  it  is  not  so ; 
he  Mys,  when  first  he  knocked  at  the  door,  I 
did  not  hear  him:  Afterwards  I  called  out, 
who  is  there?  said  one,  Which  is  Mr.  Brooks? 
Mid  I,  here.  I  told  them,  if  they  would  be  civil, 
I  would  open  the  door,  give  me  but  leave  to  put 
on  my  breeches.  I  went  and  opened  it.  He 
doth  not  swear  positively  they  are  my  books. 
My  lord,  this  Mercer  was  a  lodger  in  my 
house ;  I  have  often  desired  him  to  pay  his  rent, 
and  since  I  have  been  taken,  I  have  sent  Mve- 
ral  messengers :  I  told  him  [  would  seize  his 
goods,  and  thereupon  he  speaks  against  ma 
maliciously.  I  desire  you  to  consider,  I  being 
only  a  workman,  how  can  I  be  guilty  of  sedi- 
tion and  scandalous  things?  I  never  printed 
any  thing,  I  am  only  a  bookbinder,  that  is  m^ 
trade ;  I  hope  you  will  consider,  that  I  am  only 
a  bare  workman.*  Mv  lord,  I  diefcire  when  they 
go  out,  that  somebody  may  stand  at  the  door, 
that  nobody  nay  go  in  to  the  jury. 
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L.C;J.JE^cie.  We  «m  Uke  eve  of  U«t : 
Have  jou  any  viore  U>  say  ? 

Brookt,    No,  my  lord. 

L.  C.  J.  Hvd€.  You  of  the  Jury,  yo«  ba^ 
heard  b»  much  of  Ihe  other  iedictineou  of  the 
same  natare,  I  need  not  lay  imioI^  la  this*  That 
which  he  speaks  toochiog  his  trade,  I  nMiat  re- 
peat the  same  as  before ;  be  is  «ot  questioned  | 
for  using,  hut  abusing  of  his  trade ;  for  pobtiab- 
ing  and  dispersing  seditious  and  scandalous 
booksy  printing  ancTpoblishing,  but  the  evidence 
is  onlv  for  publishing.  If  you  be  satisfied  Chat 
he  published  it,  thafs  the  crime;  printiDg  alone 
is  not  enough,  for  if  a  man  print  a  kraol^o 
make  a  fire  on,  that's  no  oftence,  it  is  the  pab- 
lisbing  of  it  which  is  the  crime.  Yoo  iiave 
heara  tlie  evidence,  how  fisr  forth  it  is  proved, 
two  hundred  deliveretl  to  him»  fifty  bj  him  de- 
livered to  another:  This  book  you  see  his  own 
conscience  tells  him  what  it  was;  erhen  Mr. 
L'Estranze  came  he  would  have  slipt  it  into  his 
guest's  cnamber;  he  refused  it:  Then  he 
cairies  it  to  another.  Ley  your  evidence  to- 
gether ;  if  you  find  him  guilty  of  the  publish* 
ing.  It  13  enough. 

Jttry.    We  desire  to  know  upon  what  sta- 
tute law  this  indictment  is  grounded? 
^     L.  C.  J.  Hyde^    Upon  none;  but  it  is  an 
offence  at  common  law,  I  told  yon  so  et  fint. 

[The  Jury  went  forth,  and  after  near  an 
boor's  consul tation,  returned  to  the  Court  and 
took  their  places.] 

Clerk,    Are  yoe  agreed  of  your  verdict? 

JM^J^    Yes. 

Clerk,    Who  shaU  say  for  yon? 

Jttry.    The  ibreman. 

Clerk.  SetuptheprieonerBatthebar:  How 
say  yeu,  is  Tho.  Brewster  Guilty  of  the  of- 
fence whereof  he  stands  indicted,  for  printing 
the  seditious  book  called  <  The  Speeches,  &c«' 
or  Not  Guilty? 

Foreman*  Gdlty  of  selling  and  uttering  the 
said  books. 

Clerk,  What  say  you»  b  he  Gnilty  of  the' 
oflPence  of  printing  and  publisbiag  the  book 
called  <  The  Phcenii,  &c.'  or  Not  Guilty? 

Foreman.    Guilty  of  publishing  it. 

Clerk,  How  say  jon,  is  Simon  Dover  Guilty 
of  the  offence  for  pnating  and  publishing '  The 
Speeches,  &c.'  or  Mot  Guilty  ? 

Fnreman,    Guilty. 

Clerk,  How  say  you,  is  Nathan  Brooks 
Guilty  of  the  ofieoce  for  printing  and  selling 
the  said  book  ? 

Foreman,    Guilty  of  selling  it. 

Clerk,  Hearken  to  your  verdicts  as  the 
Court  hath  recorded  them :  You  say,  thaty  &o. 
nod  so  yon  say  all? 

Jurjf.    Yes. 

Mr4  North,  My  lord,  we  bombly^  pray 
•enieoce  against  the  priienen» 


L.C.J.Ajrdc  Yoaibite,ThemaeBrewitery 
Simon  Dover  and  Nathan  Brooks ;  yon  bnve  * 
been  severatty  indiaed  for  f  heinous  and  grm^  . 
offence :  Brewster^  you  hnve  been  indicted  tbr 
two  several  books,  as  full  of  villainy,  and  alan* 
der,  and  reproach  to  the  king  and  government, 
as  possibly  can  ber  And  I  will  tell  yon  all 
three,  it  is  the  king's  great  mercy  you  have  not 
been  indicted  capitally;  for  eveiy  one  of  those  are  : 
books  filled  with  treason,  and  you  ibr  publishing 
of  them,  by  strictness  of  law,  have  forfeited 
your  lives  and  all  to  the  king :  It  is  bis  de* 
mency  towards  you.  You  may  see  the  king's 
purposes ;  he  desires  to  reform,  net  to  Hiin  his 
subjects.  The  press  is  grown  so  common,  end 
men  take  the  boldness  to  print  wfaatevec  it 
brought  to  I  hem,  let  it  concern  whom  it  will; 
it  is  high  time  examples  be  made.  I  most  let 
you  and  all  men  know,  by  the  course  of  the 
common  law,  before  this  new  act  was  mssfcy 
for  a  printer,  or  any  other,  under  the  pretence 
of  printing,  to  publish  that  whidh  is  a  re> 
proad)  to  the  king,  to  the  state,  to  his  govern- 
ment to  the  chnn^  nay  to  a  porticolar  person, 
it  is  punishable  at  a  mitdemeenour.  lie  mnsi 
not  say.  He  knew  not  wbat  was  in  k;  that  it 
no  answer  in  law«  I  speak  this,  becinse  I 
would  hate  men  avoid  this  for  time  te  come^ 
and  not  think  to  shelter  themselves  under  sncll 
a  pretence.  I  will  not  spead  time  in  diaconrs- 
tng  of  the  nature  of  the  offsnce,  it  heth  been 
declared  already ;  it  is  so  high,  that  truly  the 
highest  punishment  that  by  kw  ma|r  be  justly, 
inflicted,  is  due  to  you.  But,  Thomas  Brewster, 
yourofleace  is  doable:  Therefore  the  judpnent 
of  the  Court  is, 

'  That  you  shall  pay  to  the  king,  for  these* 
'  offences  committed,  an  hundred  tnarks :  Alid 

*  for  you  (the  ether  two),  Simen  Dover  and 
'  Nathan  Brooks,  you  shall  pay  either  of  yon  n 
'  fine  of  forty  marks  to  the  king. 

*  You  shall  each  of  you  serenUy  stand  unen 
'  the  pillory  from  eleven  to  one  of  the  dock  in 

*  one  place  at  the  Exchange,  and  another  day 
'  (the  same  space  of  time)  in  Smithfield ;  and 
'  you  shall  have  a  paper  set  over  your  hats,  do* 
'  claring  your  o0euce,  For  printing  and  publish- 

*  ing  scandalous,  treasonable,  and  foetioue 
'  hooks  ajzoinst  the  kins:  and  state. 

'  You  shall  be  coinniitted  till  the  neit  gatil-»  • 
'  delivery  without  bail ;    and  then  you  shall 
'  mike  an  open  confession  and  acknowledge- 

<  ment  of  voar  offitncet  in  inch  words  as  shall 
'  be  directed  you. 

<  And  afterwards  yon  shall  remain  prisonera 
'  during  the  king's  pleasure:   And  when  yon 

*  are  dischaiged,  you  shall  -pot  in  good  security 
'  by  recognizanoe,  yourselves  400/*  a*pieee,  and 

*  two  se<iuriiies  each  of  yiiu  of  eOO/i  »>piece^ 
'  not  to  print  or  publish  any  book%  hot  such  ae 
'  shall  be  allowed  of.   And  this  is  the  judgBMnC 

<  of  the  Court,' 
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S17,  The  Trial  qf  Cqlonel  Jam£s  Tueneb,  John  Tukneb,  Wil- 
liam Turner,  Mary  Turner,  and  Elt  Turner,  at  the 
Old  Bailey,  for  Felony  and  Burglary  :  15  Charles  IL  a.  d. 
1664. 


James  Tnrner  the  titoUr  Colonel,  WiHiam 
TkMmtTf  Mary  Trnner^  and  Ely  Tiiraer,  were 
bv0iishttothebar. 

Cutk  0f  Me  Pe^ce,  James  Turoer,  hold  op 
thy  haad :  which  ho  did.  John  Turner  hold  up 
ihy  hand. 

Col.  3W mer.  He  is  not  here,  but  he  is  hard 
liy,  and  I  will  send  for  htm.  My  Lord,  it  has 
MMi  reported  be  was  fled ;  it  was  a  mistake, 
he  is  in  Fleet-«treety  where  he  has  been  ever 
•inee  this  bosiness. 

[And  thereopon  he  sent  one  for  htm,and  then 
the  court  proceeded  to  some  other  business. 
About  hair  an  hour  after,  tlie  said  John  came 
into  the  court,  iaad  was  set  among  the  other  pri- 
soners at  the  bar.] 

C/.  ^tk€  Peace,  James  Tomer,  hold  up 
thy  hand ;  John  Tufner,  hold  up  thr  band ; 
William. Tomer,  hold  up  thy  hand  ;  Mary  Tur- 
nef,  hoM  ap  th^  hand ;  Ely  Tomer,  hoM  up 
thy  haad:  Which  they  all  did,  and  ilien  the  said 
mrk  read  the  indictment;  which  was  as  fol- 
hmtth : 

The  Indictment. 

'  Yon  stand  indicted  in  London  by  the  names 
*of  James  Tomer  late  of  London  gentleman, 

*  John  Turner  late  of  London  iabmirer,  Wil- 

*  Kam  Turner  late  of  London  labourer,  Mary 

*  Tamer  late  of  London  spinster,  (otherwi^ 

*  Mary  Turae*  the  wife  of  the  said  James  Tur- 

*  oer)  and  Ely  Tamer  late  of  London  labourer; 

*  Ibr  that  you  the  said  James  Turner,  John  Tur- 

<  aer,  and  William  Tutner,  the  rth  day  of  Ja- 

<  Buary,  in  the  15th  year  of  the  reign  of  our  so- 

<  yeretgn  lord  Charles  the  2nd,  by  the  grace  of- 

*  God,  of  England,  Scotland,  France  and  Ire- 

*  land,  king,  fjefender  of  the  faith,  about  ten  of 

*  the  dock  in  the  night  time  of  tlie  same  day 

*  with  force  and  arms,  &c.  at  London,  tlmt  iato 

*  say,  in  the  pari4H>fSt.  Dyonis  Back-chitreh,in 

*  the  ward  of  Lime-street,  London,  aforesaid, 

*  in  the  dwelling  house  of  one  Francis  Tryon 
<.  merchant,  there  feloniottsly  and  burglsrly  you 

*  did  break  and  enter;  and  on  hiui  the  said 

<  Francis  Tryon,  against  the  peace  of  Cod,  and 
<.of  our  said  sotereign  lord  the  king,  in   his 

*  dwelling  house  aforesaid^  then  and  tliere  being 
^  aad  r«sting,ieloniously  and  bnrglaHy  did  make 
^  an  assault,  and  him  the  said  Francis  Tryon  in 
^  cofpoml  fear  of  his  life  feloniously  and  burg- 

*  kriy  you  did  put ;  and  one  pendent  pearl  set 

*  in  gold,  and  a  precious  stone  flxed  thereto,  of 
'the  Talue  of  150(.    Two  pendent  pearh  with 

*  half  muori,  seven  diamonds,  and  eif^ht  rubies 

*  fixed  to  e^ery  of  them,  of  the  Talue  of  80/. 

*  One  topaz  and  peddent  pearl  at  the  bottom 
'therco^of  the  f«hie  of  20A    One  emetald 


jewel  and' five  diamonds,  of  the  Talae  of  1502. 
Oae  gold  ring  and  diamonds  set  therein,  of 
the  value  of  301.    One  other  gold  ring  nnd 
nine  diamonds  fixed  in  this  same  ring,  called 
an  agar  rhsg,  of  the  vdoeof  5/.    One  Jewel, 
and  thir^aeren  diamonds,  of  the  value  of  50/. 
One  g^ld  chain  of  die  value  of  SO/.    One 
gold  ring  and  nine  diamonds   set   therein, 
of  the  value  of  0/.    Another  gold  ring  and  a 
jacinth  stone-fastened  therein,  and  two  din* 
mpnds  set  in  either  of  them,  of  the  value  of  3/. 
One  other  gold  ring  of  the  value  of  20f .    One 
necklace  of  pearl,  of  the  value  of  500/.    One 
knot  of  diamonds  and  pendent  pearls  fastened 
thereto,  of  the  value  of  (fOO/.    Ouc  sprig  and 
three  blue  saphires,  nine  pendent  pearls,  and 
56  diamonds  fastened  thereto,  of  the  value  of 
900/.    One  gold  ring  and  thirteen  diamonds 
s^  therein,  of  the  valqe  of  50/.    One  other' 
gold  ring  and  diamonds  set  thereiiJ,  of  the 
value  of  50/.    One  knot  nnd  75  diamonds  set 
therein  of  the  value  of  100/.    Oho  necklace  of 
pearls,  containing  172  pearls,  of  the  value  of 
11/.  lOi.  One  necklace  or  pearl,  contaming  27(1 
pearls,  of  the  vahie  of  18/.  lOf .  One  jewel  and 
46  diamonds  set  therehn,  of  the  value  afSOOL 
One  jewel  and  53  diamonds  set  therein,  of  the 
vahie  ofSOO/.  One  gold  ring,  and  one  diamond 
set  therein,  ofthe  value  of  50/.    One  locket 
and  36  diamonds  setthernin,  of  the  value  of 
70/.    Two  lockets  and  one  raby^  and  20  dia- 
monds set  in  either  of  them,  of  the  value  of 
GO/.    One  pendant  pearl  set  in  gold  and  four 
diamondsset  therein,  ofthe  value  of  40/.  One 
other  gold  ring,  and  with  one  diamond,  of  the 
value  of  35/.    Six  bracelets  set  with  precious 
stones  of  the  value  of  20/.    One  blue  saphire, 
24  diamonds,  ofthe  value  of  40/.    One  locket 
and  nine  yellow  diamonds  set  in  gold,  of  the 
value  of  CO/.    One  locket  and  eight  diamonds 
set  therein,  of  the  value  of  8/.  One  jewel  and 
twelve  diamonds  set  therein,  of  the  value 
of  15/.   One  gold  ring  and  diamond  ofthe  va- 
lue of  5/.    One  jewel  and  saphire,  ruby  and 
emerald  adjacent,  and  four  opbirs  set  therein 
•f  the  value  of  12/.    Twelve  Scotch  pearls,  of 
the  value  of  3/.    Sixty-two  pearls,  of  the  va- 
lue of  12/.    One  oriential  ■  amethist,  six   dia- 
monds set  therein,  of  the  value  of  20/.    Two 
other  gold  rings,  nine  diamonds  in  either  of 
chero,  of  the  value  of  15/.    One  other  gold 
ring  and  13  diamonds  set  therein,  of  the  va- 
lue of  8/.    One  jewel  and  ten  diamonds,  and 
seven  emeralds,  of  the  value  of  15/.    Sixteen 
gold  riogs,  'and  seven  diamonds  in  every  of 
them,  ofthe  valge  of  754/.    One  bracelet  and 
13  great  rubies  set  therein  of  the  value  of  lOOt. 
Six  221.  pieces  of  gold,  five  other  pieces  of  gold 
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*  called  5s.  6d.  a  piece ;  three  other  pieces  of 
<  gold  of  ju  9^.  a  piece;  another  piece  of  gold 

*  of  SOf.  two  other  pieces  of  gold  of  5<.  a  piece ; 
'  four  1 U.  pieces  ot|^id  ;  6ve  pieces  of  French 

*  gold  <»f  16s.  6«tf.  a  piece,  and  10S9/.  m  mon^, 

*  (particalurl^  named  in  the   said  Indictment) 

*  ot  tHe  goods  and  chattels  of  the  s^id  Francis 

*  Trjon,  then  and  there  being  found,  then  and 
'  there  fisloniousljr  and  burglarlj  you  did  steal* 

*  take  and  carry  away.  And  that  you  ihe  said 
'  Mary  Turner  and  £ly  Turner  knowing  the 

*  said  John  Turner  the  felony  and  buwary 

*  aforesaid  to  have  committed ;  the  said  Jphn 

*  Turner  afterwards,  that  is  to  say,  the  8th  day  of 

*  January  in  the  15(h  year  aforesaid,  at  London 
'  aforesaid,  that  is  to  say,  in  the  parish  of  St. 

*  Andrew  Undershaft,  in  the  ward  of  Aldgate, 

*  feloniously  did  receive,  comfort  and  maintain 
'  against  the  peace  of  our  said  sovereign  lord 
'  the  king,  his  crown  and  dignity.' 

How  say  est  thou,  James  Turner,  art  thou 
Guilty  of  the  felony  and  burglai^  whereof 
thou  fttandest  indicted,  or  Not  Guilt?  ^ 

Col.  Turner,  My  lord,  and  the  nononrahle 
bench,  I  shall  no  way  be  refractory,  nor  do 
any  thing  that  doth  not  become  a  gentleman; 
but  I  humbly  beseech  your  honours  that  ^ou 
will  stand  my  friend,  that  I  may  have  jusiyce, 
and  jfour  honours  opinions- 
Lord  Hifde.  (Cnief  Justice  of  the  KingV 
Bench),  i  ou  are  to  plead  now  to  your  in- 
dictment- 

Col.  Turner.  I  do  not  refuse  it ;  my  lord 
I  beg  your  honour  to  hear  me  a  word- 
Lord  Hyde.  Plead  to  the  indictment  and 
then  say  what  you  will ;  untill  that  be  done, 
all  you  can  say  will  signify  little  :  we  are  to 
receive  yonr  answer  to  your  pleafirst^afterwards 
say  what  you  will ;  you  must  now  say  Goilty  or 
Not  Guilty. 

Turner.  1  shall  not  refuse  to  plead,  but  I 
beg  my  own  goods  may  be  restorea  to  me ;  my 
house,  my  lord,  is  locked  up,  and  children 
turned  out  of  doors,  and  I  have  nothing  to  sup- 
port us. 

Lord  Hyde.  Are  yeu  Guilty  or  Not  Guilty  ? 
you  shall  have  right  done  you. 

Turner.    I  will  take  youc  hoooiM  word  for 
it ;  I  am  Not  Guilty. 
Clerk.    How  will  you  \3fi  tried  ? 
Turner,    By  God  aod  the  country. 
Ckrk.    How  sayeet  thun,  John  Turner,  art 
thou  Guilty  of  the  felony  and  burdary  whereof 
thou  standest  indicted,  or  Not  dnilty  ?  [And 
so  W.  Turner,  and   likewise    Mary,  and  Ely 
Turner,  as  accessaries,  being  demanded   the 
like  questions,  severally   pleaded  Not  Guilty 
and  put  themselves  on  God  and  the  country  to 
be  tried.l 

Lord  Hyde.  Now,  Mr.  Turner,  let  us  know 
who  has  seized  any  thing  of  yours. 

Turner.  The  sheriff.  Sir  Rd.  Ford  and  Sir 
Rd.  Rives,  and  they  are  in  posoession  of  my 
house  ;  I  have  none  but  a  child  of  7  and  9  at 
home,  and  not  a  shirt  to  command.  It  is  true 
the  sheriff,  sir  Rd.  Font,  was  so  cbil  yesterday 
•s  to  give  me  some  lioen. 


Sir  Kd,  Ford.  I  shall  give  your  lordship  an 
account  of  this  :  I  suppose,  my  lord,  we  oave 
done  nothing  but  what,  was  customary ;  m 
•eiiorewe  have  made  now,  but  afier  we  had 
heard  this  gentleman  was  committed  for  folony 
and  burgUu-y,  and  that  none  but  children  were 
in  the  house,  my  lord,  we  thought  it  our  duty 
both  for  his  good,  to  secure  his  esute,  if  a^ 
quitted,  alid  so  for  the  king,  if  convicted,  that 
so  the  same  misht  not  be  imbenled ;  aod 
thereupon  caused  an  inventory  to  be  taken 
thereof :  but,  my  lord,  we  dispossessed  none  e 
it  is  true,  we  have  left  a  servant  or  two,  for 
whom  we  are  aqd  must  be  responsible ;  what- 
ever they  would  dispose  or  had  occasion  for. 
they  had  it  without  contradiction.  We  (jffered 
him,  that  if  he  had  any  friend  of  Itis  own  that 
would  undertake  them  to  be  forth-coming»  in 
case  he  were  convict,  we  would  leave  them  in 
possession  of  them  :  we  have  made  no  seiaure; 
what  we  have  done  is  according  to  custom ;  if 
we  have  not  done  that  which  your  lordshipe 
approve  of,  we  beg  your  pardon. 

Lord  Hyde,  We  are  to  look  to  that  which 
is  accordine  to  law ;  the  goods  of  a  man  that  is 
accoaed  of  felony  (he  is  but  only  so  yet)  he 
forfeits  none  of  his  goods,  until  convict ;  mora 
than  that,  he  is  to  live  upon  them  diMing  hat 
trial ;  but  on  the  other  hand,  where  a  man  is 
accused  of  felony,  and  indicted  fur  it,  it  is  bui 
prudence,  and  agreeable  to  law,  to  take  care 
the  goods  be  not  imbesuled  ;  because,  if  a  con- 
viction follow,  they  are  forfeited  to  the  king ; 
therefore  the  slierifis  have  done  but  what  Uiey 
ought  to  do  :  they  are  not  taken  from  yoo^ 
what  you  have  occasion  for,  either  for  money 
(or  floods  to  turn  into  money)  for  your  present 
supply,  until  your  trial  be  over,  God  forbid 
but  you  shottid  have  it ;  and  you  shall  have 
it  if  you  have  any  friend  that  will  uodertake 
the  goods  shall  be  forthcoming  for  the  kiogy 
in  caie  you  be  convicted,  or  for  yoursttf 
if  acquitted,  it  shall  be  done.  In  the  mean 
time  wliat  you  have  oocasion  f«>r  yourself,  wife 
or  children,  God  forbid  but  you  bbould  have  it: 
aod  this  is  as  much  as  by  justice  you  ought  to 
claim. 

Turner,  I  submit  to  your  honour,  and  I  beg 
of  your  honour,  and  the  bench  to  be  of  conosel 
for  me  ;*  for  though  the  world  looks  on  me  as 
a  solicitor,  it  is  a  mistake,  my  lord,  it  is  not 
in  law,  I  am  a  stranger  to  it ;  it  has  been  only 
in  dealings  for  monies^  by  purcha«e»  and  the 
like.  But,  my  lord,  I  am  informed  yoor 
lordship  may  restore  me  these  ^oods  without 
security ;  if  the  law  directs  security  I  am  ready 
to  give  it. 

L.  C.J.  of  the  Common-Pleas.  (Bridgemem} 
For  that,  that  you  may  not  mistake  toe  law, 
it  is  very  true,  the  words  of  the  statute  of  Rd. 
3.  say,  A  man's  goods  shall  not  be  seised  before 
indicted.  You  roust  understand  tlie  difiereooe 
of  the  law,  that  has  made  the  mistake ;  it  vaa 

*  See  a  Note  to  the  Case  of  Don  Pantaleois 
Sa,  vol.  5.  p.  44a  :  and  one  to  the  Case  «tf 
Twyn  and  others^  19  Car.  3,  tupra. 


Sm]        STATE  TRIALS,  ISCnABLBill.  lOei^--^  Rlar^  and  Bur^^:   ^    [570 


cbeo  good,  but  not  now ;  Ifaen  a  man*!  oovne 
was  to  indict  them  and  process  against  -them 
before  oommieted,  but  now  it  is  altered ;  for 
when  it  remained  indifferent,  whether  Guikv  or 
Not  Guilty,  he  was  to  be  msintained  out  of  his 
goods :  so  ought  jou  lind  jour  family :  for  the 
town  being  answerable  for  the  goods  of  such  a 
felon,  that  they  might  not  be  amerced,  in  such 
cases  sufficient  sureties  were  given  :  the  ststute 
of  Philip  and  Mary  gives  the  power  of  com- 
mionenc  by  justices  of  peace,  and  so  now  it  is 
quite  altered ;  and  though  they  cannot  seize 
the  goods,  yet  they  being  responsible  for  them 
they  ought  to  have  good  seconty. 

Sir  Rd.  Ford,  I  do  assure  your  lordships 
that  from  the  very  first  hi>or  we  put  our  people 
into  the  house,  none  of  his  fiunily  there  then 
or  now  have  been  denied  any  thing  in  the 
houte :  if  I  be  not  misinformed,  that  very 
night  that  he  was  coomiitted,  there  was  con- 
veyed out  bf  his  house  for  his  use  and  his  occa- 
sions, some  say  SOO/.  they  that  say  least,  say 
lOOi.  they  have  had  a  free  disposal  of  what  was 
in  the  house  ;  and  then,  my  lord,  could  we  do 
less  than  what  we  have  done  ? 

IVmer.  I  would  have  made  a  short  busi- 
ness ofUiis,  I  tendered  security  of  5,000/.  to 
their  own  content,they  accepted  of  the  persons, 
but  one  standing  by,  said.  By  no  means;  and 
so  it  is  still  undone.  If  you  please,  I  have  se- 
curity now. 

Lord  Hyde.  There  need  not  much  ado  for 
security ;  if  your  trial  were  not  to  be  presi'ntly, 
then  tbere  w'ere  cause  for  you  to  insist  on  this ; 
but  now  ihere  is  but  one  night ;  if  vou  want 
ahy  thing  for  this  night,  the  sheriffs  here  offer 
what  you  will,  to-inorrow  wiU  determine  the 
question,  whether  these  goods  are  yours, 
or  no. 

Jkrmr,  I  will  submit  to  the  Court,  I  wiU 
not  be  refractory  :  here  is  security,  if  you 
please  ;  if  not,  I  am  content. 

Ld.  Hyde,  If  you  want  any  thing,  either 
money  or  clothes,  or  any  thing  else,  you  may 
have  them. 

Tkimer.  My  Lord,  the  greate&t  thing  will 
be  some  writings  and  papers  which  will  con- 
cern me  at  my  trial  to  clear  me  then. 

Ld.  Hyde.  Do  this ;  nominate  one  person, 
the  Sheriff  another  to  go  with  him,  and  what 
writings  you  will  have  brought,  tliey  shall  take 
a  note  of  them,  and  bring  them  to  yon. 

Turner,  I  have  divers  writings  of  gentle- 
mens  estates,  bonds  and  things  in  my  bands, 
and  the  papers  are  amongst  them ;  and  I  do 
beg  I  OMy,  with  the  keeper,  go  myself  now. 

Ld.  Hyde,    1  cannot,  nor  the  Court,  give 

Sm  leave;  yon  stand  indicted ibr  Felony  and 
urglary. 

2Vrrfier.    Let  my  sons  go,  my  Lord. 

Ld.  Hyde,  They  are  indictsd  too,  and  are 
not  bailable  ;  if  Mr.  Sheriff  (who  is  answerable 
fer  you)  will  send  any  with  them,  he  may. 

Sir  Jc.  Ford.  I  shall  be  willing  to  serve 
you.  Gentlemen,  so  far  myself,  if  your  lord- 
ship will  spare  me  from  further  service  here, 
lOfp  with  such  persoo  as  he  shall  appoint. 


Ld.  Hyde.  We  leave  that  to  Mr.  Shoff^s 
civility :  we  can  give  no  rule  for  it. 

Tiinier.  I  may  be  cot  off  of  my  life,  if  I 
want  my  papers. 

Ld.  Ch.  Just.  Brtdgman.  Doth  your  life 
depend  upon  this  evidence  in  matter  of  fiict  f 

JStmer,  My  Lord,  I  have  been  so  strangely 
handled  in  this  business,  I  know  not  where  it 
depends. 

Sir  R.  Ford,  If  he  will  say  in  what  trunk 
or  chest  theyare  in,  thMr  shall  he  brought  to 
the  Court.  [Thereupon  Mr.  Turner  offered  to 
send  a  pillow  beer,  and  the  Sheriff  said  he  should 
have  the  writings.] 

Ld.  Hyde.  Provfde  yourself  for  to-morrow, 
Mr.  Turner,  we  will  then  go  on. 

Turner.  I  have  an  humble  retmest  to  your 
honours  and  honourable  bench :  I  would  beg 
an  order  to  bring  in  some  witnesses^  who  are 
Mr.  Tryon's  friends  now,  though  mme  lately; 
divers  would  come  in,  but  send  me  word  they 
dare  not,  eacept  they  are  summoned  by  an  or^ 
derof  your  lordships. 

Ld.  Ch.  Just.  We  will  help  what  the  law 
will  do,  but  this  cannot  be  done ;  those  that 
will  come  in  voluntarily,  may ;  the  law  will 
nut  admit  us  to  summon  any  witnesses:  you 
see  wbep  any  come  against  tlie  king  we  cannot 
put  them  to  their  oaths,  much  less  can  we  pre- 
cept them  to  come. 

Turner.  Pray,  my  Lord,  let  some  of  the 
Sheriff^»  officers  wish  them  to  come,  not  from 
the  Bench. 

Ld.  Ch.  Just.  We  cannot  direct  any  thing 
in  it.  ' 

Turner.  I  desire  the  party  himself  may  be 
here. 

Ld.  Ch.  Ju$t.    We  cannot  compel  him. 

Turner.  Then  I  have  no  witness  in  the 
world ;  this  is  a  sad  thing,  that  the  prosecutor, 
being  able,  will  not  come ;  I  hope  you  will  ad- 
vice him  to  come. 

Ld.  Ch,  Just.  The  law  is  open,  the  same  to 
every  man,  you  shall  have  that  that  is  due  to 
any  man,  you  cannot  have  more,  and  less  yon 
shall  not  have ;  if  he  be  bound  we  will  call  him. 

Turner.  What  if  he  will  forfeit  his  recog- 
nizance. 

Jji.  Ch.  Just,  We  cannot  help  that,  hot 
we  think  yon  need  not  fear  his  not  coming,  he 

intends  to  be  here. 

« 

And  afterwards  the  prisoners  were  conveyed 
back  to  the  Gaol. 

16  January  in  the  Morning. 

The  Court  being  sat,  and  proclamation  made, 
the  Jury  wa&  called,  vis. — W.  Bookey^ Thomas 
Seawell,  W.  Allen,  John  Port,  Francis  Coles^ 
Robert  Masters,  Thomas  Uickson,  John  An- 
drews, John  Jaccib,  David  Bolger,  Henry 
Hague,  Lewis  Tayte.  Who  severaUy  an- 
swered to  their  names. 

Clerk,  Set  up  James  Tomer,  John  Turner, 
William  Turner,  Mary  Turner  and  Ely  Tur- 
ner;  [Who  (with  some  felons)  were  accord- 
ingly set  to  the  bar.]    You,  the  prisoners  that 


'  I 
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wmp  hn^  p4M  la  tim  hv,  those  «eo  that 
700  shall  hear  called  aad  penooaUy  appear, 
pi9»(  pass  betyveen  wirseTereigo  lord  the  king 
and  yoa  for  your  several  lives  and  deaths.  If 
fOtt  or  any  of  yow  ivill  ehaHeafB  them  or  any 
of  i^efliy  you  oMsi  obaiieoge  thess  whea  they 
pom»  to  the  book  to  be  teroRiy  before  they 
be  swocDi 

Silence  oominanded  twice. 

C^i«  William  Bookey,  look  upon  the  pri- 
iooer ;  <  You  shall  well  and  truly  try,  and  true 
deUveniDce  make  between  our  sovereign  lard 
the  kina  and  tlie  prisoners  al  the  bar,  wliom 
yoo  shall  have  in  chance  according  to*  your  evi- 
deuce.    So  hrlp  you  God/ 

And  aU  the  rest  were  swem,  save  only  Lewis 
Tefte,  against  whom  he  eseepted,  there  being 
4090  little  differeace  at  present  between  them; 
bm  my  iMd  Chief  Justices  tofai  him  he  need 
not  giro  any  rti^wi  for  it,  be  was  frt e  to  ex- 
w>t  any  wiihoot  caese.  Thereupoa  Capt. 
lidward  Mipoe  vaa  sworn  in  his  room.  Count 
these,  Crier. 

.  WiU}ai»  Boekey,  tie.  Twelve  good  men  and 
Hue,  itand  together  and  bear  your  evidence. 

CUrk.  Crier, make  proclamation.  O  Yes! 
^f  M|y  man  ean  inform  my  lords  the  kiag's 
IWstices,  the  king's  serjeant,  or  the  kioffs  attor- 
ney, btfoie  this  inquMt  be  taken  between  onr 
lovereigii  lord  the  kins  and  the  pritoaers  at 
the  bar,  let  them  cosae  forth,  aad  they  shall  be 
biasd;  for  now  the  prisoners  stand  at  the  bar 
upon  their  deliverance :  and  all  others  bomid 
by  feoegni^ance  to  give  cTidence  againu  any 
the  prisoners  at  the  bar,  come  forth  and  give 
evideoeei  or  e^  you  will  forfoit  your  reeog- 
nisanoes. 

CUwk  Crier,  caU  Francis  Tryon,  WiU'uun 
HiU»  f  red.  Iiam,  John  Garret,  Jacob  Watcher, 
l^s.  Fry,  Aon  Ball,  John  Gueroey,  Francis 
MiUiiig(«H  John  Alsop,  Peter  Culiey,  Ral^ 
Tasker,  William  Daws,  John  Roose,  Richard 
Boberu,  Katb.  Qarke,  Robert  Cole,  Edward 
Cole.'-^'Vhey  all  came  into  ibe  Court. 

CUwk*  James  Tamer,  hold  up  thy  band. 
[And  so  the  rest]  (Here  the  IndictmeM 
was  read  again.)  Upon  this  indictment  tfaey 
have  been  arraigned,  and  thereunto  have  save- 
v»Uy  pleaded  Not  Guilty,  and  for  their  trials 
ba^e  pMt  tberoaelvea  upon  God  and  the  oooatvy, 
which  coantry  you  arc.  Your  charge  is  to  en* 
^ttire  whether  the  Said  James,  John  and  Wil- 
ham  Turner,  or  any  of  them,  be  guilty  of  this 
felony  and  burglary  in  manner  and  form  as 
they  stand  iodieied,  or  Not  Guilty :  and  whe- 
ther the  said  Mary  Turner  and  Ely  Turner  are 
Snilty  of  the  felony,  as  accessaries  to  the  said 
ohn.  If  you  find  them  Guilty,  you  shall  en- 
quire what  {(oods  and  chattels,  lands  and  tene- 
ments, they  or  any  of  them  had  at  the  time  of 
oommitting  this  felony  or  burglary,  or  at  any 
thne  since :  If  jou  find  them  Not  Guilty,  tou 
shall  enquire  if  they  fled  for  it;  if  you  bnd 
(bat  they  did  fly  for  it,  you  shall  enquire,  &c. 
aa  if  yoa  had  fu«iad  them  Guilty.  If  pn  find 
tbem  Not  Guilty,  and  they  did  not  fly  for  i^ 
s«y  SO)  aad  «<»aQM|  aw)  bear  ytaia  tM^nmk 


Bui  if  y«tt  aaqiiit  Janesi  John  aad  Wilimm 
Tuner  of  ike  foleay  aad  bn^glaiy,  tbca  po« 
shall  not  enquire  after  Masy  and  Ely  as 


Sir  Thomas  Aleyn  sworn.  Hie  Evidence  that 
yoo  shall  give,  &c. 

L.  C.  J.  B^.  Praj,Siff  Thomas  Aleyn,  tett 
your  knowledge  ta  the  jury. 

Sir  T.  AUyn.  May  it  please  ygar  lonlskinBy 
and  you  gentlemen  of  tne  jury  ;  Upon  Fndajr 
more  iag  last  was  sevennight,!  beaad  oftbv 
robbery  at  Guild-llAll,and  tbe  person  robbed 
being  my  acquaintance,  I  went  to  visit  him  in 
the  afternoon  ;  and  coming  tbere»  not  Uiink- 
ing  but  tlie  business  had  been  already  ci* 
amined,  several  persons  wiib  Mr.  Francis 
Tryon  put  roe  upon  the  business  to  eaamine  it. 
I  went  and  examined  the  two.  servants,  tha 
maa  and  the  maid  t  upon  their  examaoation  I 
found  they  had  sapped  abroad  at  a  dandng* 
school,  and  had  been  at  aards,  aad  came  hooM 
afterwards ;  but  befora  they  came  bema,  they 
heard  that  t^n  ancient  geotlcoian,  one  Mr* 
Tryon,  was  robbed,  and  tbea  tbev  kasirwed 
home.  I  examined  tbem  foither,  woetbartbcy 
used  to  go  abroad  after  their  master  was  ia 
bed )  The  man  eoafessed  be  had  beea  alwoad 
twenty  or  thirty  times  at  col.  Turner's  house 
at  supper,  about  a  year  since.  The  maid  de* 
nied  they  had  been  there  at  all :  but  it  is  true 
the  man's  saying  be  supped  there  (tbougb  it 
was  false)  was  the  first  occasion  of  suspicion  af 
col.  Tomer.  When  I  bad  examined  these 
two,  I  went  to  the  exteiinatioa  of  Turner, 
Where  he  was  all  that  day,  where  at  night  \ 
be  told  me,  at  several  places  and  taverns,  aad 
in  bed  at  nine  af  the  clack,  and  was  called  oat 
of  his  bed  :  but  having  myself  sttme  suspicion 
of  him,  I  wished  him  to  withdraw.  I  told  Mr. 
Tryoa,  thpt  I  believed  if  be  was  not  the  thiefi 
he  knew  where  the  tbingi  were.  The  old  gear 
ileman  said.  He  could  not  mistrust  him,  ha  bad 
put  a  great  eunfidenoe  ia  him  :  but  I  desired 
him  to  give  me  leave  to  charge  him  with  it ; 
aad  tbeieupen  I  caUad  him  in,  but  be  denied 
it ;  but  not  as  a  person  of  bis  spirit,  wkieb 
gave  me  some  oaase  of  fiiribar  saspicion.  I 
desired  to  search  has  hoase  $  nay,  told  bim  I 
would  whether  he  weald  or  no.  He  desired  to 
go  booM;  I  told  him,  if  he  would  go  with 
them  (soose  peraens  there)  he  shoold:  but  you 
shall  not  speak  with  your  tons  or  daugUers,  or 
servants ;  they  shall  he  exaaained  by  me.  They 
searched  his  hoase,  the  marshal  and  constable, 
they  said  they  could  find  nothing.  Tha  eld 
geutiemaa  wee  very  unwilling  to  charge  him 
with  fekmy  ;  some  friends  there  were  as  welt 
satisfied  as  I  was,  that  he  was  guilty  of  it ;  and 
they  brought  me  a  paper  that  he  would  charge 
bim :  and  thereupon  I  wished  hiro  to  read  that 
paper,  told  Um  1  could  do  no  less  than  send 
him  to  Newgate.  Says  he,  yoa  will  aot  oodo 
a  faoiily,  will  you }  Will  yoo  not  take  bail? 
No^  I  cannot.  What  proof  have  you  material 
agaiast  Bie  ?  1  will  give  you  aa  good  bail  aa  maif 
man  ;,  givf  aia  leave  ta  speak  vritb  Mr,  TryaB< 
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I  did  gpv«  him  UMt :  be  \ud  no  aooMr  tpolu  | 
with  hilii,  bill  Mr.  Tryoi^  wouM  not  ckatRft 
hiin»  be  prfiiniltrig  to  eudcAvbv  to  find  the 
tbier.  I  look  Mr.  Tuner  on  one  tide,  end 
told  biniy  I  did  OS  veriU  btttete  if  be  woi  not 
the  tbiefy  be  m>M  fiod  mm  oely  at  1  believed  1 
fboold  ||o  booMto  my  wife  end  cbildreo  ;  and 
I  teidy  That  if  an  angiil  fioai  Heaven  shoold 
cone^  and  teU  ao  otberwite^  1  could  baidlj 
believe  it.  Thb  pasted  oo  this  night  i  I  eould 
not  sleop  all  the  nighty  ttill  it  was  in  tny 
tbongbts  tfaat  thieman  wat  the  nan  that  had 
deae  the  it>bber7.  Nexl  momiiig  after  nine, 
there  came  a  Eeatlemao  to  me^  a  person  of 
qaaiity,  a  aieroTiant ;  if  your  lordthtp  detiietyl 
thell  name  him. 

Xb  C.  J«i<ice.  Praj  name  him. 

Sir  r.  A*  U  «rat  alderman  Jjatg^  mj  brd : 
ha  toM  me  thai  be  iboughc  I  wat  a  friend  to 
jatlioet  If  I  upobM  go  presently  iotb  the  Mi- 
nories  myialf,  I  miglit  disoover  the  penon  that 
robbed  Mr.  Trvon ;  if  I  suid,  or  sent  othen, 
the  binds  wduki  be  flown :  Mr.  Turner  has  this 
moraiag  removed  several  handred  poonds*  I 
went  presently  with  a  fbotboy.  When  I  came 
to  BisfaopsKaie,  aseeting  with  major  Tasker, 
knofviog  not  wlietber  I  went  witbmil  the  Lt« 
bcftaesi  said  I  to  him,  Are  you  in  httte  ?  Pray 

?>  along  with  me,  and  be  went  with  me.<^ 
his  gentleman,  aldemian  Love,  tuld  me  I 
should  meat  with  a  maid^tervant  of  bit  that 
knew  me,  thonah  I  knew  aot  her :  the  wiil 
meet  you  at  tneh  a  corner,  and  go  with  you. 
Wb^n  I  came  without  Aldgate,  I  nnet  tyjth  two 
maidt  that  were  the  persoos  to  shsw  me  the 
place :  the  maid  told  me  these  were  the  maids. 
I  bid  them  come  behind  me.    At  the  fnitber 
end  of  all  the  Miaories  I  went  into  tAe  ^hop, 
and  fbuud  col.  Turner  with  his  heads  in  a 
chest :   I  chargjed  him  to  take  oothing  out, 
and  not  to  stir  himself.   There  was  two  vrallets, 
oBd  of  100/.  and  the  other  800/.  I  look  the 
keys  from  him,  laid  them  upon  the  compter  t  I 
went  with  hhn  into  the  next  h>om,  which  was 
the'  kitchen ;  and  in  another  cbest  was  two 
waUtts  more :  and  now  the  gentleman  was 
sfpeechlesB.    I  told  him  it  was  just  as  I  told 
him  the  last  night,  thni  your  rogueiy  would 
oodie  out ;  what  (said  I)  is  become  of  the  rest 
of  the  money  ?  Saye  be,  Your  baste  will  spoil 
alt.    I  called  in  the  maid,  to  etamine  her  : 
but  she  was  fearful,  and  so  trembled  there  was 
no  examining  her  before  cf>L  Tomer.    But  in 
odnclusion,  said  I,  Col.  Turner,  if  you  will  tell 
OM  whether  this  be  Mr.  Trynn*s  moitey,  I  ^ill 
do  yoa  all  the  favour  I  can.    Savs  he,  I  c:>niiot 
say  it  is  his  money.    I  called  for  a  constable, 
and  made  a  Mittimus  to  send  \im  to  Newgate, 
thinking  he  would  discover  the  truth.    Said  I, 
Will  you  give  toe  your  examination  ?  He  did : 
it  is  in  court.    I  asked  him  whence  this  money 
chme  f  He  told  me  it  was  removed' by  himself 
his  wife,  and  children  this  morning. 
I^irner.    My  son  and  I,  I  told  yoa. 
Sir  T.  A.  I  asked  him  where  he  hadreoeived 
M  He  told  me  at  a  goldsmith's,  14^b^  sinoe : 
He  did  not  renanbtr  hit  name*    I  aidi«tf  irhy 


he  should  remove  hit  own  motiej  I  HSe  anAv^ 
was.  He  did  remove  it  for  two  or  thiia  da^ 
till  this  foolery  was  over.    Whan  I  mw  I  toiiM 

fet  nothing  further  from  him,  I  ditoaarsed  witk 
im-tottchmg  the  remaioder  of  the  money  ami 
the  jewels*    Says  be,  Sir  Thamai|  do  not  trow 
ble  yourtalf,  you  wiU  Iota  the  j^eb  and  lh« 
rttt  of  tbesDoney  by  this  ootirae;  and,  save  he, 
I  am  now  M  pursuit  of  tliem :  li  you  wiU  give 
me  leave  to  ^o  to  the  ok)  gentleman,  I  know  all 
will  be  welU    X/wta  not  oonbeui  to-  let  him  go  a 
But  oresendy  we  tailed  a  hackney»coach^  add 
mysnf^  and  him,  and  tnuor  Tatber  w«nf^  and 
carried  that  moaey  to  Mr.  Tryosb    Wbe*  wm 
came  there,  I  toM  Mr.  Tryon  1  though  «se  barf 
breugbi  900/.  of  hit  money;  and  I  did  aot* 
doabt  bat  I  bad  broogbt  a  pemoa  that  oouhl 
teH  of  (he  rett  of  hit  money  and*  jewalsw    Col. 
Tntner  desiied  t6  speak  with  Mr.  Tryoivhii»* 
self  in  piivate*    I  ga^'O  him  leaver    He  oaNir 
me  a  little  after  t  Sir,  says  he,  Me.  Trvoa  and" 
I  am  agreed ;  I  must  have  this  money  Mivared 
to  roeagaia :  I  have  atiUred  him  he  ^all  biMni* 
all  hb  money  and  jewels  again  by  8  this  atop»* 
nooub    I  told  him  I  could  nol  agree  that  ha 
should  have  the  money  back  agam,  platted  hmi' 
that  he  would  tlay  there,  mid  sendisr  the  rata 
of  the  money  and  jewels.    But  he  would  (if  | 
did  not)  troet  him :  Mr.  Tiyon  would  hav«  dm 
rettof  his  mbnejrand  all  his  jewels  again* 

IStmer,    I  sud,  I  would  endeavour  it. 

Sir  r.  A,  If  he  had  said  he  would  hare  en^ 
deavoared  it,  I  would  not  have  parted'  wiHi 
him;  hut  he  said  be  shonU'have  the  money 
and  jeweb,  &o.    I  told  him  I  would  meet  him 
at  that  time  ai  Mr.  Tryon's.*  Then  I  took  Mr. 
Tryoo,  aad  said,  Whatever  promise  you  ha^e 
mode  in  firivaOt,  you  must  excuse  mv  atenting 
to  any  thing  against  the  law:  But  do  not  tm 
him  of  it,  1^  yoa  lose  the  iewebs  I  mua  com^ 
mit  him  to  Newvate,  and  I  matt  bind  yoq  tO' 
pfosecute  him.    He  desired  me  I  would  aoi 
come  so  soon  as  3,  not  till  4  or  5  of  the  deck^ 
and  all  would  be  brought  thither.    I  staid  till 
about  4.    In  the  interim,  I  heard  some  par- 
tiouiars,  arhai  tliese  maids  would  testify ;  wbtcb 
tcttaasony  had  I  received  before  I  had  parted 
with  him,  I  would  not  have  parted  with  himi 
for  any   connderatien.     But    when  I  came 
thidier  io  the  aftemoen^  I  heard  coli  Tomer- 
was  arrested,  and  was  then  at  the  Hoop-UMrem*' 
with  the  oAcers»    I  tent  immediately  tne  Mar** 
thai  and  hb  men  to  bring  him  to  me.    The' 
officers  and  be  came;  aad  then  col.  Tamer  told' 
me,  I  had  brought  all  these  things,  bat  the  ofi^ 
cers  prevented  me ;  I  was  a  very  onfbffonaio 
man :  Give  me  but  leave  till  to-Uiorrow  mMo» 
ing  at  0,  and  you  shall  have  all.    Said  I,  I  haw-, 
noiv  heard  more;  and  you  muit  prediucfc  the' 
money  aad  jeweb|  if  vou  Mpect  any  fiivoar 
from  ine,  or  I  know  what  to  do.    He  pretsed* 
very  hard  an  hour,  or  almost  tiVe,  that  he  might-' 
be  trasted  to  go  for  them  ;  if  he  did  not  go# 
Mr.  Tryon  would  lose  the  rest  of  his  money 
and  iewals.     I  told  him  I  had  |«tber  they* 
should  be  all  lost,  than  I  should  forfeit  my  dis*- 
cretlof)  and  repdtlttiott.    And  that  he  Vif^  oe^ 


575]    Sr ATETKlAia,  15  CBkVLMMiL  l(iM.^1)riai if  CoLT\irmr and oihen,    [S70 


till  7  or  8  at  oight.    At  latt  he  would  have 
(pne  with  oue  person.    I  told  hno,  no :  Iflberr 
wert*  euough  tu  tecore  yoo,  I  might  give  leave. 
Seitb  be,  the  partj  will  not  see  more  than  one ; 
fi»r  hit  life  would  be  in  danger.     Whither  would 
you  go  ?  I  would  go,  Mich  he,  (to  m;f  best  re- 
membrance; to  Tower-Hill  or  Wbitechapel. 
I  ahould  have  met  hiro  at  5 ;  and  now  I  mutt 
meet  him  about  9.    I  will  call  in  the  officcn: 
The  J  will  tell  you,  your  being  upon  a  Judg- 
ment, they  will  oot  part  witli  you  without  the 
Libertiet:  Nor  will  I  give  leave,  because  the 
6beri£&  will  blame  me.    Tbe  officers  said  they 
oould  not  go  without  the  Liberties,  for  it  would 
be  an  escape  in  law.    Frajr  give  me  leave  to  go 
near  those  places,  and  I  will  send.    Nay,  then 
you  may  as  w«ll  send  from  hence.    He  b^ieged 
leave  to  gp  to  the  Hoo|h>wvern,  and  send  for 
his  wife;  which  I  did  graat.    And  there  ha  did 
•end  lor  his  wife.    They  brought  me  word  he 
Imd  sent  hb  wife  for  the  jewels  and  the  rest  of 
the  monies.    He  sent  to  me  not  to  think  the 
cime  too  lone,  for  he  had  notice  bis  wife  was 
•oming.    I  otrected  the  Marshal,  when   his 
wife  came,  be  would  secure  her.    About  11 
they  brought  his  wife ;  who  (old  me  she  had 
delivered  the  jewels :  they  thought  they  were 
in  two  bags.    Then  he  came  to  me,  and  desired 
to  mtk  with  Mr.  Tryon  in  private,  and  told 
me  Mr.  Tryon's  soul  was  pawned  to  him,  and 
his  to  the  thie(  that  no  discovery  should  be 
made.    But  when  I  examined  his  wife  what 
money  went  from  her  house  that  morning,  she 
said  she  knew  of  none.    Where  had  you  the 
jewels  ?  She  knew  of  none :  But  she  had  a 
couple  of  bags  thnt  she  was  sent  for:  Near 
Whitechapal  or  the  Tower  a  person  should 
maet  her,  and  ask  what  she  did  there,  and  she 
ahould  say  she  walked  up  and  down  for  some- 
thing that  should  be  given  her  by  a  person ; 
whid),  if  he  did,  she  was  to  bring  it  to  him  that 
•ent  her.    He  did  deliver  the  two  bags,  which 
she  delivered  to  her  husband ;  but  what  was  in 
them,  she  knew  not.    There  was  sir  Thomas 
Chamberlane,  Mr.  Millington,  myself,  and  col. 
Turner,  with  Mr.  Tryon.    Tlie  two  bags  was 
laid  upon  a  dresser.    He  told  us  they  were  now 
come;  and  having  performed  his  part,  he  hoped 
Mr.  Tryon  would  perform  his.    Have  you  per- 
formed your  part?  Have  you  brought  thejeweb 
and  the  remainder  of  the  money  ?  He  told  us 
the  money  was  not  brought :  For  the  600i.  1 
shall  give  Mr.  Tryon  my  bond,  to  pay  him  at 
six  months.    We  pressed  to  see  the  jewels: 
We  run  them  all  over.    But  I  shoidd  have  told 
you  one  thing :  She  brought  a  catVhead-eye- 
Ting  upon  her  finger.    This  the  gentleman  was 
like  to  forget:  He  delivered  it  to  me,  to  deliver 
that  with  the  rest.    When  we  had  told  out  the 
jewels,  we  crossed  them  out  upon  the  printed 
paper  aa  they  were  called.    She  said  all  that 
was  in  the  paper,  except  one  carcanet  of  dia« 
monds  and  jewtrla,  valued  at  900/.  that  is  fellen 
behind  the  chcbt,  or  aside.    You  have  9,000/. 
worth  of  jewels  over  what  is  in  the  paper;  but 
that  carcanet  shall  be  forthcoming,     tie  now 
pressfd  that  no  prosecution  might  bc^  for  two 
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sods  were  pawned,  (as  I  said  before)  and  de- 
sired an  end  of  the  bosioew.  I  told  him  fur- 
ther, and  pressed  him :  Said  I,  I  have  staid  n 
great  while,  and  would  suy  longer,  if  he  might 
ave  the  000/.  and  the  carcanet.  But  when  I 
«iaw  iheie  was  nothing  mors  to  be  got  from 
him,  now  (said  I)  what  would  yon  have  this 
poor  gentleman  to  do  for  you?  What  he  hadk 
pivmned  you,  1  know  not;'  he  is  a  stranger  to 
ttie  Jaw :  If  there  had  been  but  you  two  had  it, 
and  it  bad  not  been  published  to  the  world,  and 
the  Drighboun  public  etaminution  taken,  some* 
what  might  have  been  between  yourselves.  But 
would  you  have  this  gentleman  bring  himself 
into  danger  ?  He  will  lose  all  hb  goods  a|aiu ; 
for  he  wiU  be  indicted  himself.  What  will  be 
be  the  better  for  discovery,  when  he  must  lose 
hu  jewels  and  money,  and  be  liable  to  a  pro* 
secution,  as  you  will  be,  were  he  so  ignorant? 
Do  you  think  that  I  understand  the  law  no 
better,  being  a  jusuce  of  peace,  to  bring  my- 
self into  danger?  AU  the  kindnen  I  can  do  for 
you,  is,  (to  be  short)  I  must  send  yon  and  your 
wife  to  Newgate.  •  How  say  you,  master  Al* 
'  derman  ?*  Tuen  I  had  better  to  have  kept  the 
jeweb.  Those  were  hb  words ;  to  the  best  ot 
my  remembrance  he  said  so.— My  lord,  I  asked 
him  several  ouestions :  Why  he  should  ^ive  u 
bond  for  600/.,  if  he  was  not  concerned  in  thb 
bosinem  ?  But  be  knew  not  what  to  answer. 
Saith  he.  Will  you  not  take  bail !  Said  I,  I 
can  take  no  bail :  I  must  send  you  to  the  com* 
mon  gaol,  and  then  I  am  discharged.  Pray 
send  me  to  the  Compter.  No,  I  cannot.  Do 
you  think  I  would  make  an  escape?  I  cannot 
tell;  but  I  would  not  bring  myself  into  danger. 
He  prayed  me  I  would  give  him  leave  to  go 
home.  I  must  make  rov  warrant:  If  the  mar- 
shal and  constable  will  do  any  thing,  I  shall 
not  direct  them.  He  desired  his  wife  might  g» 
and  fetch  some  hneu 

L.  C.  J.  Bric^on.  What  day  were  the 
jewels  delivered  F 

Sir  r.  if.    Saturday. 

L.  C.  J.  Bridgman.  Thursday  was  the 
robbery,  Friday  he  was  examined,  Saturday  the 
nionev  was  removed,  and  that  night  the  jeweb 
were  brouehl,  and  he  committed. 

Sir  r.  A.  If  I  have  said  any  thing  that  he 
is  not  satisfied  wherein  I  have  not  true  spoken, 
let  him  ask  me  ^  I  shall  not  do  him  the  least 
wrong. 

L.  &  J.  Byde.    Do  so,  Mr.  Turner. 

T\tmer.  Do  your  honours  undentand  of 
sir  Thomas  the  time  the  robbery  was  oooh 
mitted  ?  I  shall  ask  him  some  questions. 

Sir  T,  A,  I  have  only  one  word  more  to 
say  to  you :  That  before  he  went  to  the  Hoop* 
tavern,  Nay,  said  I,  col.  Turner,  be  ingenuous 
whether  this  was  not  Mr.  Tiyoo's  money  that 
he  removed  ?  And  he  confessed  it  was.  « 

L.  C.  J.  J^fdg,  That  money  was  remoived 
from  his  own  house? 

Sir  r.  A,  Yes ;  but  hb  wife,  children,  and 
maid  denied  it. 

L.  C.  t,  Hfde.  Mr.  Tomer,  wall  you  ask 
him  «ay  qnNtiont ?  What  art ihej? 
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Turner,  I  would  a&k  all  this  back  again : 
You  are  upon  your  oath,  Mr.  Alderman. 

LrC,  J.  H^de.  You  need  not  tell  bim  that 
he  is  sworo  ;  the  court  and  jurj  understand 
it  so. 

L.'C.  J.  Bridgman,  Qo  on^  Mr.  Turner ; 
askvour  questions. 

Turner,  Mj  lord,  I  demand' of  sir  Thomas 
Aleyn  whether  I  did  not  tell  liim  at  the  first 
there  was  a  wicked  young  man  had  belied  my 
house  ai^  family,  saying,  that  he  supped  there 
chat  nighty  wheu  he  bad  uot  supped  at  my 
Jiouse  these  IS  months. 

Sir  T,  A,  I  think  I  have  done  ham  that 
right  already,  lie  desired  me  to  examine  that 
Tbuog  man,  who  said  he  supped  at  col. 
Turner's';  but  I  found  he  had  not  been,  sor 
was  not  there. 

Turner,  Upon  Friday  night,  when  the  al- 
derman pressed  me  concerning  the  thing,  I 
told  liim  I  had  some  suspicion  ol  some  persons, 
vho  formerly  should  have  robbed  Mr.  Tryon  a 
jear  bbo,  and  I  employed  Mosely  the  constable 
and  Mr.  Tryon's  roan  to  go  to  Aqtcliff,  and  I 
nveot  another  way.  Pray  ask  air  Hiomas  whe- 
ther I  did  not  promise  to  do  all  t  coald. 

Sir  T,  A,  I  pressed  bim  hard;  be  said  he 
would  endeavour  it. 

Turner.  Whether  did  not  I  tell  him  that 
that  money  was  carried  there  on  purpose  to 

Sin  the  other  fellows  that  bad  tlie  jewels? 
id  I,  If  this  money  be  taken  away,  he  that 
bath  the  jewels  will  not  bring  tbem»  and  the 
remainder  of  the  money ;  but  that  this  money 
Bftust  bring  him  to  it,  that  they  might  share  it. 

Sir  T  A,  There  was  not  one  word  of  this : 
bis  £zamination  was  contrary.  He  told  me 
400/..  was  received  of  a  goldsmith,  ha  knew  not 
bis  name,'  and  SOO/.  was  in  his  own  house; 
^d  that  he  removed  it  for  two  or  three  days» 
till  this  Ibolery  was  over.  He  said  it  was  bit  own 
money.  I  said,  an  honest  man  need  not  thus 
xemova  bis  own  money*-— One  tbin|^  I  have 
omitted  :  when  I  was  examining  of  him  in  the 
Ninories,  word  was  brought  me  hit  son  was 
fled  away  at  the  back-door.  I  bid  them  run 
After  him ;  but  they  said  thev  saw  him  leap 
over  a  great  ditch;  be  was  not  heard  of  till  yes- 
terday, thooEh  I  sent  out  my  warrants  for  him. 

L.  C.  J.  Hyde,  Yourself  (as  sir  T.  Aleyn 
•wears'^  said  you  knew  not  of  whom  you  had 
part  oi  the  money,  but  the  other  was  your  own, 
and  yet  afterwards  that  the  money  was  Tryon's; 
why  did  you  say  so  ? 

Turner,  I  will  tell  you  the  reason  ;  I  would 
sioi  have  my  business  spoiled,  and  did  feign 
those  answers.  My  lord,  I  do  demand  of  faun 
whether  Mr.  Tryon  and  I  had  not  made  a  bar- 

Kin  ia.the  morning,  whether  or  no  if  he  might 
ve  his  goods  the  person  should  be  free,  and 
that  be  had  agi'eed  no  blood  should  be  spik ; 
that  he  had  rather  lose  all  his  mouey  and 
jewels ,  than  to  forfeit  such  an  asseveration 
which  the  thief  had  bound  me  that  I  should 
awear  to  him,  That  by  the  blood  of  Jesus 
Christ  that  was  shed  for  him  imd  all  sinners, 
bit  life  should  bfi  free* 

VOL.  VI. 


L.  C.  J.  Hyde,  You  are  beside  the  busi- 
ness. 

Turner,  My  lord,  I  ask  alderman  Aleyn 
whether  I  did  not  tell  him  tbis  ? 

Sir  T,  A,  I  told  your  lordships  two  touls 
were  pawned,  as  he  said  before. 

L.  C  J.  Hyde,  Do  not  spend  your  time 
thus;  the  question's  short.  Whether  you  are 
guilty  of  robbing,  or  breaking  the  house  of  Mc 
Tryon,  or  no  ? 

l\irner,    I  am  as  free  as  4iny  man  here. 

L.  C.  J.  Hyde,  They  will  not  believe  your 
own  words. 

Sir  T,  A,  I  think  I  have  dane  him  no  wrong 
by  this  evidence. 

Turner,  I  hope,  my  lord,  I  shall  have  the 
benefit  to  call  him  a|aiu  for  a  witness /or  me« 

L.  C.  J.  Hyde,    \  ou  may  ask  him  now. 

Turner,    No,  when  I  come  to  my  defence. 

L.  C.  J.  Hyde,    Yes,  yet. 

T$tmer,  Oh  your  honoor't  most  humble 
servant ;  I  am  very  sorry  I  have  put  him  to  this 
trouble. 

Mr.^IVyon,  his  Servant,  and  Mr.  Garnet  sworn. 

L.  C.  J.  Hyde,  Mr.  Tryon,  pray,  (as  yoa 
are  able)  give  an  account  of  tbit  businesa. 
'  2r^0is.  My  lord,  about  11  of  the  clock,  or 
something. past,  upon  Thursday  oi|^t  last  wat 
a  seved-night,  two  men  came  into  my  chamber 
when  I  was  fast  jisleep,  one  on  the  one  side, 
and  another  on  the  other  side  of  the  bed :  one 
had  a  lanthorn  that  opened  on  one  sid^  and 
waked  roe :  when  I  saw  him,  I  was  much  asto* 
nithed  (at  I  might  well)  knew  tliem  not,  taid« 
My  masters,  who  are  you  ?  I  was  newly  out  of 
fflv  sleep ;  being  an  aooient  man,  I  aoprebend- 
ed  anotber  man  for  the  party  I  spoKe  to,  but 
was  not, the  man,  and  named  oim  by  hit  name, 
What  do  you  do  here  at  tlib  time  of  night) 
What  as  your  business  ?  Said  nothing  to  me ; 
one,  took  both  my  band«  the  other  with  a  little 
cord  bound  me  very  bard,  insomuch  here  yet 
is  the  dents  of  it ;  and  bound  my  feet,  gagged 
me,  and  used  me  barbarously,  roost  inhumanly; 
I  must  tuffer  it,  because  I  could  not  tell  how 
to  avoid  it.  When  they  had  done,  theu  told 
me  this  withal.  You  sbidl  not  lose  a  hair  of 
your  head.  I  knew  not  their  intentions,  I 
beared  what  it  was,  for  when  they  had  done 
this,  they  left  me ;  I  had  nobody  could  come 
to  me  in  my  house,  my  serv&nts  I  knew  not 
upon  what  grounds  they  were  forth  at  supper 
wlieu  I  a-bed,  which  was  of  ill  consequence. 
After  I  had  been  an  hour  in  tbis  mnnner  I 
rolled  myself  out  of  my  bed,  and  fell  down  ; 
and  saving  your  lordships  presence,  a  chaml^r- 
pot  fell,  broke,  and  I  fell  upon  it,  and  very  much 
hurt  myself  upon  tlie  pieces  of  the  pot :  and  so 
with  much  ado,  it  iJleased  God,  I  know  not 
how  myself,  I  got  to  the  chamber-window  which 
lay  to  the  street;  I  called  oat,  Murder!  sQod 
Thieves!  M;^  neighbours  taid,  I  called  with  so 
strong,  A  voice,  they  wondered  to  hear  me. 
Quickly  after,  many  of  my  neighbours  cam# 
in,  and  one  Mr.  Peter  Vanden-Ancbor,  % 
Dutchman,  that  Klleih  Rheoitb  wine,  be  came 
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in  and  unboand  ne ;  and'  so  after  I  was  un- 
bound, I  went  down  to  the  warebouse  ai  I  was, 
without  ciotlies  ahoat  roe,  only  my  waistcoat 
*aod  shirt,  and  saw  that  the?  had  been  there. 
I  considered  those  that  had  done  the  thing, 
were  very  privy  to  my  house ;  they  knew  where 
to  fetch  the  key  of  my  cash,  in  a  drawing-boi, 
taking  the  money  there,  which  was  about  one 
thousand  and  odd  pounds i  some  pkue  there 
was,  they  did  not  meddle  with  it. 

L.  C.  J.  Hyde.  Uow  came  they  by  the  jewels? 

Tryon,  'I  forgot  something  concerning  some 
jewels;  these  jewels  were  in  a  drawer  under 
my  table  in  the  coropting-house,  he  was  priry 
to  that,  becaube  he  did  frequent  my  bouse  very 
long,  and  was  very  familiar. 

I,.  C.  J.  Hyde,    Who  was  piivy  to  all  thit^ 

TryoH,    James  Tomer. 

L.  C.  J.  Hyde,  Mr.  Turner,  would  yon  ask 
Mr.  Tryon  any  questions  ? 

I'nrner.  By  and  by,  when  I  come  upon  my 
proof, 

William  HiU,  Mr.  Tryon's  man,  sworn. 

Hili.     All  that  I  can  say,  is  this:  when  I 
went  out,  I  locked  the  door  double,  and  those 
things  were  there  then. 
.  L.  C.  J.  Hyde.    About  what  tine  ? 

Hili.    Seven  or  eight  of  the  clock. 

L.  C.  J.  Hyde.  Was  he  a-bcd  then  ? 
'  Hill.  Yes,  my  lord.  When  I  came  home 
•gain,  I  found  all  these  things  gone;  going 
down  into  the  compting-house,  we  found  some 
jewels  gone,  and  some  left,  and  those  were  in- 
considerable to  those  that  were  gone ;  the  best 
were  culled  and  gone.  On  Saturday  colonel 
Turner  was  arrested  with  two  seijeaots,  and 
sent  the  boy  at  the  IIoop-Tavem  for  me:  I 
took  two  friends  with  me,  Mr.  Gumey  and  Mr. 
Pilkingcon;  he  prayed  me  to  speak  to  my 
nia&tec  tliat  he  wotud  give  bond  for  him,  that 
the  seneants  might  discharge  biro,  and  he 
haste  about  his  bosiness,  or  else  it  would  be 
spoiled.  Proceeding  into  some  discourse,  I 
was  saying  to  him,  it  was  a  great  providence 
that  I  and  the  maid  was  not  then  at  home,  for 
if  we  bad  we  should  have  been  killed.  He  an- 
swered, saith  he.  No ;  they  would  only  have 
bound  you  and  the  maid.  I  asked  him,  bow 
it  was  possible  to  get  in?  He  answered, 
one  went  through  the  entry  in  the  danr  time, 
»nd  there  !ay  till  night,  went  up  stairs,  round  a 
candle,  lit  it,  went  up  to  his  chamber,  took  the 
key  and  went  down  and  let  in  others. 

7Um«r.  This  story  I  was  informed,  I  told 
biro. 

Hill.  I  asked  him  how  he  came  to  know 
it  ?  He  said  he  examined  them. 

Id.  Bridgmmn,  Did  he  never  tamp^  with 
you  about  making  Mr.  Tryon's  will  ? 

Hill.  Yes,  my  lord,  he  came  to  me  about  a 
;year  ago,  I  went  With  him  to  the  Cock  behind 
ihe  Exchange,  it  was  in  a  morning ;  he  took 
)ne  privately  aside,  told  me  the  old  gentleman 
your  master  is  very  sickly,  cannot  live  lonp,  had 
a  good  estate,  or  to  that  purpose,  and  it  was 
l>ity  he  weuld  oerer  laake  «  will,  tod  nch  an 


estate  should  go  to  tl>e  building  of  Paol's. 
Saith  he,  I  have  pressed  him  several  times 
touching  making  his  will :  he  said  he  had  done 
it,  when  we  both  knew  he  had  not,  and  I  be* 
lieve  he  will  not  make  one.  He  told  of  ooa 
that  could  counterfeit  a  hand. 

Ld.  BridjpHan.    Was  it  not  Grainger. 

Hill.  Yea,  ny  lord ;  that  that  man  could 
counterfeit  a  will,  and  I  and  Mr.  Garret,  and 
another  good- fellow  should  be  the  three  execn- 
tors,  and  a  third  person  overseer,  end  that 
would  please  the  old-man.  I*  answered,  I 
would  not  have  to  do  in  such  an  unjust  thing 
for  all  the  world. 

L.  C.  J.  Hyde.  Did  you  go  to  Tomer's  to 
supper  that  night  this  robbery  was  oomhiitted  } 

Hill.  No,  my  lord,  to  Mr.  Starkey's  in  Fen- 
church-street ;  the  maid  went  along  with  ne. 

Ld.  Bndgeman.  One  question  more :  you 
said  you  came  in  and  found  the  doors  open, 
did  you  come  in  before  the  neighbours  ? 

Hill.  No,  my  lord,  I  had  not  known  of  it, 
but  that  one  gentleman  at  supper  went  home 
with  a  gentlewoman  in  Leadenball-street,  and 
hearing  there  was  such  a  robbery  in  Lime* 
street,  I  run  with  a  great  fright,  came  in  and 
found  the  doors  open^and  found  the  neighboors 
within. 

Turner.  The  thing  understood  touching  the 
will,  hath  another  face :  his  uncle  was  an  ac- 
quaintance of  Mr.  Grainger,  his  uncle  that 
bound  him  apprentice,  that  lived  in  Cripple- 
gate,  now  in  Comhill.  This  Graifiger  oad 
counterfeited  a  will  touching  my  lord  Gerrard, 
and  somebody  else,  about  an  estate.  Said  I 
to  this  voung  man,  You  have  an  uncle  ac- 
quainted itith  a  notable  fellow,  one  Grainger, 
and  your  master  making  no  will,  speaking  mer- 
rily, this  fellow  is  able  to  make  it  for  him.  Ask 
him  if  I  did  not  tell  him  his  uncle  was  ac^ 
quainted  with  such  a  person. 

Hill.  You  told  me  so  indeed. 

Ld.  Bridgman.  Hill,  by  the  oath  you  have 
taken,  did  be  not  persuade  you  to  endeavour 
that  yon  and  ha  and  Grainger  should  counter- 
feit a  will  ? 

Hill.  He  did,  my  lord  :  he  told  me.  That  I, 
Mr.  Garret,  and  another  good-fellow,  should 
be  three  executors,  and  another  person  avei^ 
seer,  and  that  this  Grainger  ct)uld  do  it  undis« 
cemibly.  I  answered  him,  I  wouM  not  med- 
dle with  it  for  all  the  world. 

Turner.  Go,  go,  go,  this  is  malice;  for  It 
was  mere  jesting  with  him. 

Eliiabeth  Fry  sworn. 

Fry.  Mrs.  Turner  came  to  my  house  on  Sa- 
turday morning  last,  at  6  in  the  morning :  she 
knocked  me  out  of  my  bed.  I  asked,  who 
was  there  ?  she  said,  a  fi'iend.  Who  are  you, 
sai4  I  ?  come  and  see,  says  she.  I  said.  Who, 
Mrs.  Turner?  she  said,  yes.  I  went  and 
dressed  me,  and  let  her  in.  She  said.  There 
was  a  friend  of  hers,  a  merchant,  newly  broke, 
he  had  a  wife,  and  seven  or  eight  children ; 
they  desired  to  secure  the  money  till  they  bad 
taken  their  oaths  the  mosey  w««  aot  in  their 
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house.  8be  Mid;^  her  huaband  and  her  son  Ely 
was  coming  with  it.  I  went  and  lighted  a  can* 
die,  there  was  she  and  her  son  Ely  with  the 
money.  She  asked  me,  if  I  had  a  spare  chest  ? 
I  s«id,  ye^  there  was  one  within.  She  went 
in,  opened  tlie  chest,  and  she  put  in  the  wal- 
lets of  money,  I  know  not  how  much,  my 
lord.  •  I  asked  her  if  there  was  any  more  to 
come  ?  she  said,  yes,  lier  husband  was  coming 
with  more.  She  went  to  the  door  aud  let  it  in, 
but  I  know  not  who  brought  that. 

I^.  Bridgman,  Did  not  Mr.  Turner oome  in  ? 

Fry,  Yes,  my  lord  ;  he  opened  the  bag^,  and 
asked  his  wife  touching  the  seals.  She  said,  the 
gentlewoman  that  owned  the  money  had  de* 
aired  me  to  pull  them  off.  They  offered  me 
80  shillings  for  my  kindness  in  it,  told  me  they 
had  power  to  give  it  from  the  gentlewoman ; 
desired  me  if  my  sister  or  any  should  ask  about 
it,  bid  me  conceal  it,  bepaose  the  discovery 
would  ruin  the  poor  gentlewoman  and  her 
children,  but  rather  to  say  that  tbey  desired  me 
to  let  some  linen  lie  there. 

L.  C.  J.  Jlyde,  Were  the  bag^  sealed  f 

Fry.    I  saw  none  sealed. 

Ld.  Bruigman.  How  many  wallets  were  in 
the  shop? 

Fry,  I  saw  but  three,  and  thev  put  one  into 
a  chest  in  the  shop,  and  two  in  the  kitchen. 

L.  C.  J.  Hyde.  At  that  time  when  the 
money  was  brought,  was  there  any  disconne 
of  1,100/. 

Fry,    To  my  best  remembrance  it  was  so. 

Turner,    Not  a  word  of  the  sum. 

Fry,  There  was  five  wallets  brought  into  my 
bouse,  three  in  the  shop^  two  in  the  kitchen. 

L.  C.  J.  Hyde.  Had  they  bags  at  each  end  ? 

Fry,    Yes,  my  lord. 

"Sir  T.  Aleyn.  You  hear  what_  the  wench 
says;  she  says,  there  was  five  wallets,  three  in 
the  shop,  two  in  the  kitchen  :  I  took  two  in 
the  shop,  and  only  one  in  the  kitchen. 

Fry,  My  lord,  I  have  two  apprentices,  little 
girls,  when  all  the  people  were  iu  the  shop,  said 
out  aloud,  That  they  saw  Mrs.  Turner  gu  out 
of  the  shop  with  something  in  lier  apron,  co- 
vered with  a  red  cloth,  while  I  was  aoove,  my 
lord. 
^Turner.    Wlio  should  convey  it  away  ? 

L.  C.  J.  Hyde,    Your  son  was  there. 

Tamer.  Prav,  my  lord,  ask  her  which  is 
Ely. 

Fry.    That  is,  (pointing  to  Ely). 

Turner.  It  was  false ;  this  Ely  carried  none ; 
the  boy  knew  nothing  of  it ;  both  my  sons  are 
dear  to  me,  and  if  either  more  than  the  other, 
aC  mast  be  my  eldest ;  and  yet  I  must  say,  it 
was  John  my  eldest  son  that  carried  the 
money,  this  hoy  was  at  home ;  she  hath  for- 
atforn  herself. 

Fry.  Your  wife  told  me  that  Ely  was  to 
bring  some. 

Mr.  Gurnet  sworn . 

My  lord,  I  mist  witli  col.  Tamer  oa  Satur- 
day morning  afler  the  robbery ;  be  told  aie, 
says  be,  I  hAve  been  as  good  as  my  #Md;  I 


sent  my  don  to  make  some  dl^overy  of  this  bu- 
siness, and  I  did  not  doubt  but  to  clear  myself 
of  it,  and  make  a  discovery  t  this  was  on  the 
Ezchaoge.  Says  he,  I  have  met  with  them. 
With  what  ?  With  the  jewels  and  money. 
Where  are  they  ?  I  have  brought  500/. ;  the 
rest,  with  the  jewels,  I  shall  have  at  3  o'clock 
this  afternoon  :  will  you  be  there  ?  Yes,  said 
I,  who  were  they  ?  They  were  friends.  Friends ! 
^what  and  use  him  so  barbarously  \  O,  says  he, 
they  were  two  strangers,  they  went  beyond 
their  commission. 

Major  Ralph  Taskcr  swon^. 

On  Saturday  morning  I  met  sir  T.  Aleyn  ; 
passing  by,  he  called  me ;  says  he,  there  is  a 
business  in  hand,  pray  go  along  with  me.  We 
went  along  through  Aldgate  and  into  the  Mi« 
nories,  and  passing  along  the.  Mi nories,  these 
two  maids  we  overtook,  and  atked  them  where 
the  house  was ;  they  shewed  us,  we  went  in, 
Mr.  Turner  was  there,  his  hand  in  the  chest, 
sir  Tho.  Aleyn  staid  it :  we  seized  the  money  ; 
there  was  two  bags  of  buckram,  I  conceived 
tliere  was  200/.  in  either  of  them,  and  another 
in  the  kitchen,  sir  T.  Aleyn  desired  me  to  se- 
cure them.  I  saw  a  fellow  play  bo-peep  in  a 
back-room,  and  presently  was  a  noise,  he  was 
fled  and  gone ;  his  son  they  said  it  was.  Sir 
T.  Aleyn  pressed  very  hard  to  Mr.  Turner, 
and  desired  to  know  whose  money  that  was. 
Says  Turner,  By  the  Eternal  God  it  is  my  owa 
money,  with  many  other  protestations.  A 
constable  was  sent  for,  and  we  carried  the 
money  and  Turner  in  a  hackney-coach  to  Mr, 
Tryon,  and  there  left  the  money  on  a  table 
with  Mr.  Tryon  :  tliey  had  some  discourse  j 
Turner  came  forth  and  said.  The  old  gentle- 
man and  I  are  agreed,  I  will  trust  the  money 
no  longer  with  you,  but  with  the  old  gentleman 
himself.  Said  I,  let  me  be  discharged  of  it,  do 
what  you  will  with  it- 

Ld.  Bridgntan,  Did  you  see  the  bags  out  of 
the  wallets  r 

•  Sir  T,  Aleyn.  We  saw  one  which  was  seal- 
ed, X  think,  with  tlie  bishop  of  Chichester's 
seal. 

Ann  Ball  sworn. 

On  Saturday  morning  Mrs.  Tomer  came  to  ^ 
this  maid's  house,  and  desired  to  come  in ;  ^ 
she  stept  out  of  bed,  and  asked  who  was 
there  f  she  said,  a  friend.  She  went  to  th6 
door,  and  asked  who  was  there  ?  Mrs.  Turner 
said.  Open  the  door,  and  you  shall  see. 
Opening  of  it,  bhe  came  in  :  who  is  it,  Mrs. 
Turner?  Yes,  says  she.  s  What  would  you 
have  ?  I  have  a  little  money  I  would  leave 
here :  This  she  came  and  told  me.  She  lighted 
a  candle ;  I  saw  Mr.  Turner  and  his  wife 
come  in,  I  lieaM  a  great  noise^  I  lay  atill, 
hot  heaid  not  what  they  said.  When  they 
were  gone,  the  maid  told  me  what  they  had 
brought  into  the  bouse.  Said  I,  I  thought  it 
had  been  pewter :  said  I,  if  you  keep  this  mo- 
ney, we  shall  be  utterly  undone,  if  you  do  not 
tell  some  people  of  it;  She  went  to  her  uster 
to  make  ber  aoqoainCfld  with  it. 
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prisoners;   yoa  shall  liaveaU  the  jpstice  that 
may  be« 

H  Cole  the  Seijeant  sworn. 


Ld.  Bridgrftnn,  Yon  saw  Mr.  Taraer  and  his 
wife  come  in  t 

Batt.  I  did,  bat  knevi^  not  what  they  did. 
there :  she  did  go  to  her  bister,  aod  so  it  came 
to  sir  T.  Aleyn  hy  accidant. 

U.  Bridgman,  Now  for  the  seal,  who  were 
those  that  saw  the  seal  f 

Frederic  Iram  sworn* 

My  lord,  and  gendetnen  of  the  Jury ;  being 
at  the  bouse  of  Mr.  Tryon  on  Saturday  in  the 
•vfoing,  I  was  desired,  with  others  there  pre- 
sent, to  4ee  the  bags'  taken  out  of  the  several 
watlets;  three,  I  thiuk.  I  saw  them  taken 
out ;  three  had  no  seah  on,  one  was  very  much 
defaced,  and  the  other  had  a  seal,  which  being 
i|uestioned  to  be  the  seal  of  the  bishop  of  Chi- 
chester, it  was  compared  with  the  seal  of  a 
letter  which  Mr.  Tryon  brought  dovrn,  and  de- 
clared to  be  a  letter  received  from  the  bishop 
of  Chichester,  and  those  two  seals  agreed  :  the 
bags  beinghere  in  Court,  will  be  a  further  evi- 
dence. The  Letter  was  produced  by  Mr. 
Tryun,  and  owned  by  him  to  be  the  bisnop  of 
Chichester's,  and  they  agreed. 

Mr.  Hanson  the  goldsmith,  sworn.. 

[The  bag  sealed  was  shewn  hitn.] 

Ld.  Bridgman.     Have  you  seen  the  letter? 

Hansoft,     Yes. 

Ld.  Bridgman,  Doth  that  seal  and  the  seal 
^f  the  bag  agree? 

Hanson.    Yes. 

Ld.  Bridgman.  Mr.  Tryon,  whose  letter  was 
Ihat? 

MV.  Tryon.  Dr.  Henry  King's,  bishop  of 
Chichester. 

Ld.  Bridgman,  Open  the  letter,  and  see 
whether  that  be  ttie  letter  yoa  received  from 
the  bishop  of  Chichester. 

IVyon.    Shall  I  read  it  ? 
.    Ld.  Bridgman.    No. 

2Vyon.    It  is  his  hand  and  seal. 

Ld.  Bridgman.  Shew  the  bag  and  tetter  to 
the  Foreman  of  the  Jury  :  [which  was  done, 
Aod  most  of  the  Jjirv  viewed  it.] 

Ld.  Bridgman.  You  observe  this  evidence; 
this  was  one  of  the  bags  that  was  taken  in  the 
Minoncfi,  that  col.  Turoer  was  then  removing : 
Mr.  TFyon  had  6Q0L  of  the  bisltop  of  Chiches- 
ter's in  bags  sealed ;  it  appears  by  the  letter  to 
he  his  seal,  and  these  geatlemen  swear  this  was 
one  of  the  bags  then  pulled  out  of  the  wallet, 
and  sirT.  Aleyo  has  had  it  in  his  custody  since. 

L.  C.  J.  Hyde,    One  thiog  more  observe,  he 
asked  his  wke  when  the  money  was  hroo^ . 
into  this  woman's  bouse.  Have  you  taken  off 
the  seals  ?  bis  wife  said.  The  gentlewoman  di- 
lected  her  to  take  them  off. 

Lo.  Brni^jpnuH.    Some  were  taken  off,  but  it 
seems  this  was  left  on. 
[HcM  Turner  spokb  somewhat  to  the  Jury.] 

L.  C.  J.  Hyde.  Pray  Mr.  Turner  discourse 
not  with  the  Jury,  your  whispering  will  do  you 
little  good :  though  I  think  they  are  honest 
inenyand  will  not  he  guided  by  you,  yet  we  ex- 
yMl  the  same  ^ar^agis  £rom  ym  as  irofa  other 


L.  C.  J.  Hyde.    Speak  your  knowledge. 

Coie.     On  Saturday  in  the  aiternooa  aboof 
8,  my  brother  and  I  arrested  col.  Tuner  in  an 
action  t>f  700/. 
•  L.  C.  J.  Hyde.    At  whose  suit  ? 

Cole.  At  the  suit  of  Thomas  Lyon,  wh» 
with  others  was  bail  for  him. 

Turner.  It  was  only  hearing  of  this  foolerj 
that  caused  it. 

Cole.  My  lord,  we  went  to  the  Hoop  tavern, 
he  sent  for  Mr.  Tryon's  roan,  that  he  should  en- 
gage for  this  account,  that  he  might  have  hit 
liberty  to  look  after  master  Tryon's  business. 
Soon  after  came  tbie  constable,  and  be  charged 
us  to  assist  him  to  go  before  sir  T.  Aleyn.  Bf 
and  by  I  was  saying,  Col.  Turner,  how  could 
this  house  be  robbed,  and  none  of  the  doors 
broke  ?  O,  said  be,  I  took  a  man  in  the  Mino* 
ries,  who  has  discovered  it  to  me ;  he  told  me, 
that  one  going  into  the  cellar  in  the  day  time, 
lay  there  till  night,  then  went  up  stairs,  mund  a 
candle  and  lit  it,  went  up  to  ttie  old  gentleman's 
cbamberi  took  the  key  from  his  bed  side,  and 
went  down,  and  let  all  the  rest  of  the  thieves  in. 
— The  yoaitg  man  being  there,  said,  It  waa 
well  the  maid  and  I  was  not  at  home,  we  should 
have  been  killed.  No,  says  he,  you  would  not 
have  been  killed,  only  bound. 

Turner.    As  the  fellow  told  me; 

L.  C.  J.  Hyde.  Did  he  say  nothing  touch>« 
tng  Mr.  Tryon's  tooth  ? 

Cole.  He  said,  that  the  fellow  putting  his 
finger  in  his  mouth  to  gac^  him,  the  old  gentle- 
roan  bit  him ;  and  he  struggling  to  get  out  his 
fiosfir,  pulled  out  his  tooth. 

li.  C.  J.  Hyde,  You  arc  very  perfect  at  it, 
Mr.  Turner^  every  way. 

Turner,  Ay,  my  lord,  I  examined  him  every 
way. 

Cole  the  Yeoman  sworn. 

Cole,  Mv  lord,  I  can  say  only  what  my  bro- 
ther said  before^ 

L.  C.  J.  Hyde.    Tell  it. 

Cole.  ■  I  arrested  him,  &cc.  [And  so  relatad 
in  the  same  manner  his  brother  did.] 

Ld.  Brad^an.  Mt.  I^ll,  what  do  yon  know 
about  breaking  your  own  desk  ? 

Hill.  My  desk  was  safe  locked,  and  th^  kcT 
in  my  pocket;  I  lost  out  of  that  desk  about  4sL 
of  my  own. 

Ld.  Bridgman.    Where  did  it  stand? 

Hill.  Upon  a  table  in  the  warehouse ;  tb« 
jewels  were  in  a  drawer  under  the  table  in  the 
counting-house. 

Ld.  Bridgman,  How  did  you  leave  Mr« 
Tryon's  door  ? 

HiU,    Doable  locked. 

Ld.  Bridgman,    Who  had  the  key? 

Hill.    I  had. 

Ld.  Bridgmaik  Was  there  more  than  en* 
key? 

miL    Always  two. 


y 
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I/ird  Bridgman.    Who  had  the  other  ? 

Hill.  The  other  kej  was  in  my  master's 
thamber. 

Lord  Bridgman.  Mr.  Tryon^  how  waB'7oar 
own  door  ppened? 

Tryon.  I  called  some  of  my  neighbours,  and 
Mr.  vaDdeo-Aochor  came  up  to  me :  It  seems 
they  had  forced  open  the  door  with  a  crow  of 
iroD. 

Lord  Bridgman,  The  door  of  your  chamber; 
do  you  mean  ?  • 

XVyoa.    No^  the  street-door. 

Lord  Bridgman,  Howr  was  your  chamber- 
door  opened  f 

JVym,  I  never  lock  my  cbamber-doori  bnt 
|>oU  It  too. 

Lb  C.  J.  Hyde,  Mr.  Hill»  the  counting* 
iMMrae  where  tbejefrris  were,  w:as  that  locked? 

•  Hill,  YeSy  and  the  drawer  I  think  was 
locked ;  sometimes  he  does,  and  sometimes  he 
does  not  lock  it. 

•  L.  C.  J.  Hyde,  Was  the  house  doors  open, 
or  no? 

Hill,  Before  I  came,  the  neighbours  bad 
broke  open  the  door. 

L.  C.  J.   Hyde,     Mr.  Tryon,  were  your 
counting-house  and  till,  where  the  jewels  lay, 
locked  ? — Tryon,    Ever,  my  lord. 
-   L.  C.  J.  Hyde.    That  night  ? 

JVyoN.    Yes,  my  lord. 

L.  C.  J.  Hyde,  Was  it  opened  with  a  key, 
or  broken  open  ? 

'  i)yon,  I  know  not  how  it  was  ojicned,  my 
key  was  among  a  bunch  of  keys. 

Peter  Vanden-Anchor  sworn. 

•  Lord  Bridgman.  When  Mr.  Tiyon  cried 
(»ot,  you  come  in,  did  yon  not? 

'    Vanden-Afkhor.    Yes,  my  lord. 

•  Lord  Bridgman.    How  did  you  find  him  ? 
Vanden-Auch^r.    Fwas  latay  come  home, 

n  V  daagliter  heard  a  great  Toioe  of  murder  and 
robberies :  I  went  out,  and  some  of  the  neigh- 
bours were  breaking  open  the  door,  and  I  was 
the  first  that  went  into  the  house;  and  so  I 
>ireiit  presently  up  to  Master  Tryon's  chamber, 
mnd  found  him  bound  with  this  rope ;  and  put 
it  into  my  pocket,  and  searched  about  the 
house,  and  several  neighbours  came  in. 

Chaplain  sworn. 

I  was  at  the  door  with  Master  Vanden-An* 
tbor,  we  went  into  the  ware-house  and  count- 
ing-house, and  all  open,  cash  was  taken  away 
without  any  breaking.  Says  Master  Tryon,  Ail 
my  money  is  gone,  a  thousand  and  odd  pounds : 
{Several  pieces  of  pUte  were  there  left.  We 
wrent  up  with  Master  Tryon/  and  sent  for  a 
chtmrgeon  to  dress  his  thieh :  By  this  time 
liis  roan  came  in ;  I  asked  him  where  he  had 
been  ?  says  he,  I  have  been  at  cpl.  Tumer^s 
mt  supper.  Where  is  the  maid  ?  says  he,  She 
if  fiillen  into  a  swoon.  Sonie  maids  came  home 
with  her;  I  asked  her  where  she  had  been  ? 
She  said,  At  one  Chamberlhi's  a  goldsmith^s. 
Said  I  to  her,  Tbe  man  says  one  thing,  and  you 
aaotlMr.    A  Uttlo  after  comts  in  col.  Turner, 
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with  his  lanthorn,  and  nis  hair  turned  up  under 
his  cap,  and  there  he  made  a  great  bustle.  I 
went  lo  Chamberlin's  to  enquire  touching  the 
mftid ;  he  said,  they  had  been  there  with  a 
dnricing-master.  I  went  to  Master  Tryon's 
afrHin  :  we  asked  him,  who  he  thought  bound 
him?  he  named  one  Christmas,  but  I  knew 
him  not. 

Lord  Mayor.  Did  you  not  find  any  door, 
that  you  observed,  to  be  broken? 

Chaplain^    No,  but  all  opened  with  keys. 

Mr.  Christmat  Bwom, 

My  lord,  I  know  little  of  the  business.  AboiA 
two  o'clock  on  Friday  morning  there  cornea 
a  constable  and  other  people,  and  knocked  at 
my  ware-house  doors :  the  man's  servant  of  the 
hotise  rose  up,  and  asked  them  who  they  would 
speak  with?  They  said,  they  would  speak  with 
one  Christmas.  Hearing  my  name  I  rose  op^ 
I  asked  what  was  tbe  matter?  They  said,  they 
must  have  me  to  Master  Tryon,  he  was  robbect. 
If  he  was,  said  I,  it  doth  not  concern  me. 
They  told  me,  I  must  go  to  Master  Tiyon.  I 
said,  he  was  not  a  civil  man  to  send  for  any  at 
that  time  of  night  out  of  their  beds.  Tnen 
another  constable  came,  and  said  he  would 
break  open  the  do6rs.  Said  I,  I  am  not  afraid 
to  come  to  tou,  I  am  not  the  man  you  take  me 
to  be.  Notning  would-  satisfy,  but  I  must  go  ; 
I  told  them  I  would :  and  then  they  took  me 
into  their  charge,  and  carried  me  to  the  £x» 
change. 

L.  C.  J.  Hyde,    Who  besides  the  constable  f 

Christmas.  Two  young  men  that  I  know, 
one  BagnaH's  roan,  and  Browning's  man :  they 
told  a  constable,  I  was  a  man  of  repute,  and 
an  honest  man,  and  my  word  w<>nld  be  taken 
at  the  Exchange  for  many  hundred  pounds. 
After  that  they  intended  to  carry  me  to  Master 
Tryon;  and  the  constable  of  Broad-street 
carried  me  to  the  Counter:  There  I  was 'tilt 
10  o  clock,  and  then  the  constable  and  Turner 
came  to  me.  Turner  a«ked  me  what  justice 
I  would  go  before:  I  told  him  it  was  indifier^ 
ent  to  me ;  Sir  John  Frederick,  or  the  next,  sir 
Richard  Brown,  or  before  sir  T.  Aleyn,  sir  John 
Hobinson,  all  one  to  me  whom  I  go  before; 
but  I  think  it  most  convenient  to  go  before  sir 
T.  Adams,  because  he  lives  in  the  same  parish 
with  Mr.  Tryon.  We  went  there,'and  no  man 
charging  me,  sir  Thomas  discharged  me,  but 
desired  i  would  go  over  to  Mr.  Tryon. 

Ld.  Bridgman.  I  observe  this  gentleman 
was  of  a  pretty  bulk,  somewhat  corpulent,  and 
so  is  Mr.  Turner. 

Turner.  My  Lord,  I  humbly  beg  I  may 
have  a  stool  to  sit  down,  I  am  troubled  with 
the  goat. 

Id.  Bridgman.    You  may  have  one. 

Mr.  Millington  sworn. 

My  Lord,  I  came  to  Mr.  Tryon's  on  Satur- 
day m  the  afternoon,  about  the  evening ;  and 
bemgsent  for  to  come  with  Mr.  Turner,  he 
told  me  of  the  arrest  that  was  made  upon  him, 
and  said,  that  he  should  not  comply  with  bit 
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wordf,  in  briugiog  ibe  jewels  and  renainder  of 
the  mopej.  He  desired  me  1  would  go  and  in- 
tercede, that  be  might  have  bis  liberty  to  go 
about  the  jewels  :  bnti  did  not  think  it  conve- 
nient to  make  myself  concerned  in  it.  He  al- 
kdgedy  that  if  he  did  it  not  presently,  tbe  Uuef 
ti-ould  he  gone.  It  was  hinted,  that  they  that 
were  with  him,  might  go  aion^  with  hioB,  the 
marshal  and  Serjeants :  He  said,  if  so  many 
came,  they  would  Iright  him  away  ;  for  he  said 
be  was  walkiojg  about  Tower-hill  or  White- 
Chapel.  But  it  was  denyed,  and  could  not 
be  panted  that  they  should  go,  it  being  out  of 
tbeir  liberties.  He  desired  to  go  near  those 
places,  keeping  within  the  liberties,  and  to  send 
lor  them.  Sir  Thomas  Aleyn  told  htm»  be 
aught  as  well  send  for  them  thitlier.  He  de- 
atred  to  go  to  the  Hoop-Tavern,  and  then  some 
nvent  with  him  to  his  boose  :  his  wife  was  pri- 
vate with  him  behind  a  partition ;  then  be  cnme 
put,  and  spoke  pubhcly  to  bis  wife,  ssys  be, 
There  ti  a  man  will  be  walking  all  alone,  either 
at  White-chapel,  or  on  Tower-Hill,  do  you  go 
then  I  if  he  sees  you,  he  will  ask  you  whetli^r 
Tou  want  any  thing,  and  will  deliver  you  what 
i  told  you.  We  went  to  tbe  Hoop-Tavern 
again,  and  about  two  hours  after^  the  jewels  were 
brought  by  bis  wife.  That  being  done,  we  went 
to  Bdr.  Tryon's,  Mr.  Turner  carried  the  jewels; 
being  at  Mr.  Tryon's  the  jewels  were  there 
opened:  we  found  bv  perusal,  that  there  was 
only  a  caroaaei  jewel  wanting,  of  tbe  value  of 
about  two  hundred  pounds ;  and  Mrs.  Turner 
said,  the  man  told  her,  that  that  caroanet  was 
fallen  behind  a  chest,  but  did  not  doubt  to  pro- 
cure it  to-morrow.  Afterwards^  sir  Thomas 
Aleyn  told  him  now  be  oonld  do  no  less  than 
<XKnmit  him  to  Newgate.  Mr,  Turner  told 
him,  then  he  had  better  have  kept  the  jewels. 
Tbe  remainder  of  tbe  money  bemg  asked  for, 
be  said  be  would  be  bound  for  it. 

Mr.  Ma^nock  sworn. 


Ld.  Brklgman,  What  discourse  passed  be- 
tween you  and  Mr.  Turner  at  Newgate  ? 

AfeaaocA.  My  Lord,  he  told  me  Mr.  Tryon 
was  to  give  him  500i.  to  get  tlie  jewels  and 
money,  and  that  he  had  got  him  500/.  and 
most  of  the  jewels :  and  that  if  sir  Thomas 
Aleyn  had  not  secured  him,  he  did  believe  that 
be  shoiild  have  had  them  all :  but  Newgate  was 
not  a  place  to  find  them  out. 

Ld.  BridgWHM,  Did  he  tell  you  of  bringing 
any  money  from  his  own  house?  That  the 
500/.  he  cfeKvered  Mr.  Tryon,  was  procured 
from  his  own  bouse  ? 

Mdnnoek,    Ho  did  tell  me  so,  my  Lord. 

IWmer.  My  lord,  I  own  it,  I  shall  unfold 
tbe  riddle  by  and  by. 

Sir  Thomas  Chamberlain  sworn. 

L.  C.  J.  Hyde.  What  know  you,  sir  Tho- 
mas, of  this  business  ?  Pray  let  tbe  Jury 
hear  you. 

Sir  T.  Chamberlam.  My  lord,  oo  Friday 
morning  I  wae  at  tbe  Eiast  India  House, 
keeping  court  there  for  that  company:  after* 


wards  I  went  to  the  Exchange,  and  being 
ttred,  I  called  in  at  the  cofiee-house,  and  there 
heard  that  Mr.  Tryon  was  rubbed.  I 
went  directly  home,  and  dined :  about  three 
o'clock  I  went  to  Mr.  Tryon's  bouse,  an  old 
friend  of  mine,  toy  father's  servant  here- 
tofore, I  went  to  visit  him,  and  found  a  great 
many  people  about  him  ;  sir  T.  Ale^n,  lady 
Garret,  and  the  countess  of  Carlisle  waa 
there.  I  told  him,  Mr,  Tryen,  I  understand 
you  hare  been  robbed.  Yes,  says  he,  I  have 
a  great  loss.  I  found  him  very  staggering 
what  he  sheold  do.  I  said,  you  must  now 
do  like  a  man,  or  you  will  lose  all:  said  I 
to  sir  T.  Aleyn,  if  yon  do  not  hdp  the  poor 
man,  being  ancient,  he  will  quite  lose  alL 
With  that  I  went  up  above  in,  the  house,  sir 
T.  Aleyn  was  pleased  to  call  me  along  with 
him,  I  was  by  at  all  the  eaaminations ;  X  did 
mistrust,  and  told  Mr.  Tryon  in  French,  thai 
no  doubt  but  that  gentleman  was  in  the  rob* 
bery :  the  reason  was,  that  he  being  a  fre- 
quent man  in  the  house,  knew  every  things 
he  was  there  continually,  consing  for .  jewels 
and  things,  and  no  man  could  do  it  but  him* 
self ;  that  was  mv  judgment,  I  told  sir  T. 
Alevn  assuredly  he  had  a  hand  in  jt.  Mj 
lord,  tbe  while  we  were  examining  the  ser* 
vants,  word  was  brought  in,  that  he  was  heark- 
ening at  the  door,  and  in  the  yards,  which 
made  me  more  and  more  mistrust  him.  We 
heard  that  the  maid  had  been  gadding  abroad 
several  times;  I  desired  sir  T.  Aleyn  to  exa«- 
mine  the  maid  how  often  she  had  supped  at 
Turner's,  she  denied  any  time.  The  young 
man  was  examined,  who  said,  they  had  been 
thirty  or  forty  times  feasted  at  col.  Tomer's. 
My  lord,  sir  T.  Aleyn  has  given  you  a  just  ao* 
count,  but  he  omitted  one  thing;  be  had  a 
note  sent  him,  which  he  had  in  his  pocket, 
touching  Mr.  Turner's  going  about  removal  ot 
the  roooey  into  the  Minories;  and  before 
Turner  came  in,  he  examined  Mrs.  Turnet 
upon  that  note :  says  he,  you  were  there  too» 
and  carried  the  moaey.  Soys  she,  she  is  a 
liar  ai^  a  whore  for  saying  so.  Col.  Tnmer 
came  m  and  said,  why  do  you  torment  and 
vex  my  wife;  and  falling  a  cursing  and  swear* 
ing  and  banning,  said  she  was  with  child,  yoii 
will  make  her  miscarry,  let  her  alone.  Sir  T. 
Aleyn  examined  him  where  he  had  been  that 
day,  and  that  night ;  he  told  him  of  many  ta- 
verns, and  going  to  see  bis  horse,  and  I  know 
not  what,  but  we  found  him  foltering.  Wheft- 
the  jewels  were  brought,  there  being  two  notc% 
sir  T.  Aleyn  had  one,  and  I  another.  The 
old  gentleman  was  so  joyful  to  see  them  again^ 
that  lying  by  him,  and  handling  them*  he 
pulled  two  or  three  down  with  his  sleevcw 
Says  Mr.  Turner,  come,  I  know  what  belongi 
to  them  better  than  any  of  you,  and  read  cheA 
over,  and  I  will  shew  niem  you.  There  wanl^ 
ins  one  jewel,  says  he,  that  rogue  that  has  the 
other  moaey,  hath  thb  jewel,  but  I  do  not 
doubt  but  I  shaD  fiod  that  out  too.  We  pet 
them  all  together,  and  sir  T.  Aleyn  seMed 
them  with  bu  leeL    For  the  begs  of  maatj^ 
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1  saw  them  taken  out,  aod  one  being  sealed 
with  a  small  seal,  I  put  on  both  my  spectacles, 

2  foond  a  lion  rampant  at  top  in  one  of  the 
quaners ;  said  I,  this  is  a  seal  of  some  great 
|)crson ;  and  then  a  letter  wav  brought  down, 
and  beioK  compared,  I  was  satisfied  in  my  con- 
science they  were  alike.  Sir  T.  Aleyn  told  me 
he  must  make  a  miecimus  *for  him  and  his 
wife:  said  she,  do  ybu  send  me  of  your  er- 
lands  ?  you  shall  send  somebody  else  another 
time  :  I  thought  it  would  come  to  this.  After 
itouch  ranting  and  swearing  (I  thought  the 
devil  would  have  fetched  him  out  of  the  room) 
he  said,  that  he  had  better  have  kept  the 
jewels,  than  to  bring  them  forth,  and  to  suffer 
for  it  himself,  for  he  had  pawned  his  soul,  and 
would  not  reveal  it ;  and  said,  that  Mr.  Tryon 
bad  likewise  engaged  the  like  to  him.  For  the 
600/.  he  offered  his  bond. 

Lord  Mayor.  Pray  repeat  one  part  of  your 
evidence  again;  that  was,  that  somebody 
came  to  Mr.  Tryon's  house,  from  the  house  in 
the  Minories,  charging  Mrs.  Turner  to  have 
been  at  that  house. 

Sir  T.  Chamberlain.  I  said,  that  before  Tur- 
ner came  in  with  the  jewels,  Sir  T.  Alcyn  had 
received  a  little  note,  wherein  was  a£rmed, 
that  Turner  and  his  wife  had  been  there ;  with 
which  she  was  acquainted,  and  swore  and  took 
OB,  she  was  a  whore,  for  slie  was  not  there. 

Sir  T.  Aleyn.  When  I  examined  Mrs. Turner, 
she  would  own  nothing.  Why,  said  I,  wiH  you 
deny  this  which  is;so  apparent?  that  you  were 
there  (the  maid  told  you  so  now)  you  deny'd  it 
when  I  charged  you  with  it. 

Mrs,.  T\kmMr.  I  did  not^  it's  false;  what 
did— 

Turner.  Prytbee  be  patient,  dear  Mai,  come 
sit  thee  down. 

Sir  T.  Aleyn.  I  asked  Mrs.  Turner  whether 
sbekaew  of  any  money  carried  to  the  Minories 
that  day ;  she  said,  she  knew  of  no  money  al 
all,  and  said  she  was  a  whore  that  said  it. 

Mrs,  Turner.  They  put  it  to  me,  that  I  knew 
who  brought  the  money  to  my  house,  and  lliat 
a  woman  acquainted  them  so ;  I  said  she  was 
•  lying  whore  that  said  so. 

L.  C.  J.  Bridgman.  Mr.  Hill,  what  time  of 
night  did  you  go  out  that  night  ? 

HiU.  It  was  seven  or  eight  o'clock. 

L.  C.  J.  Bridgman.  Was  the  door  lock'd  ? 

mil.  Yes. 

L.  C.  J.  Bridgman.  Did  you  carry  tlie  key 
with  you? — Hill.  Yes. 

L.  C.  J.  Bridgman.  Was  tliere  any  more 
keys? 

Hill.  There  was  another  above  in  the  cham- 
ber by  OQY  master's  bed. 

•  L.  C.  J.  Bridgman,  Did  you  find  that  other 
key  when  you  came  back  ? — HUL  Yes. 

L.  C.  J.  Bridgman.  In  the  same  place  ? 

HilL  I  know  Dot  that. 

L.  C.  J.  Bridgman.  Mr.  Hill,  you  have  been 
acquainted  with  some  transactions  between 
Mr.' Tryon  and  Turner;  was  be  not  employed 
about  a  mortgage  ? 

ili%  Two  or  three« 


L.  C.  J.  Bridgman,  Were  not  tbe  names  of 
some  persons  given  to  you  to  that  purpose  ? 

HiU.  We  have  two  or  three  mortgages  my 
master  lent  him  so  much  money  upon  ;  we  ' 
heard  of  one  man,  but  whether  he  gave  order  to 
Mr.  Turner  to  take  so  much  money  upon  the 
land,  we  know  not. 

L.  C.  J.  Bridgman.  Mi.  Tryon,  have  yoa 
inquired  after  the  persons  ? 

Tryon.  No,  my  Lord ;  I  did  believe  all  was 
true. 

Garret.  I  have  inquired  after  sir  Tbeophilus 
Gilpin,  but  cannot  find  that  he  has  any  estate 
in  England. . 

Turner.  My  Lord,  Gilpin  only  assigns  a 
judgment  of  Wescott's. 

L.  C.  J.  Bridgman.  Then  if  Wescott  be  good 
it  is  sufficient ;  you  should  enquire  after  him  ? 

Sir  T.  Aleyn.  My  Lord,  John  Turner,  his 
son  there,  fled  away  from  me,  when  I  came  to 
the  house  in  the  Minories. 

L.  C.  J.  Bridgman.  Why  did  you  fly  away  ? 

JoAa  Turner.  I  did  not,  sir. 

Sii'  T.  Aleyn.  No  !  You  ran  away  as  fast  as 
you  could ;  you  sot  over  a  ditch. 

John  'J\tmer,  IVfy  Lord,  a  womap  cryed  out, 
*  Get  away  and  save  your  life !'  and  I  act 
knowing  what  the  matter  was,  I  went  away. 

Col.  ra^iter.  Poor  boy !  he  thought  thieves 
had  been  coming,  and  aifrighted  him. 

Sir  T.  Aleyn.  As  to  Ely  Turner,  I  examined 
him  upon  the  Sunday,  the  day  after  his  father 
was  committed  ;  he  would  not  confess  the  car- 
rying of  any  money,  and  the  maid  swearing  it^ 
1  committed  him  also. 

Col.  Turner.  What's  that  of  Ely  ?  upon  my 
soul,  the  boy  carried  none. 

John  Turner.  I  carried  what  was  carried. 

Col.  Turner.  My  Lord,  one  son  is  as  dear  to 
me  as  the  other,  but  if  either  be  more,  it  most 
be  mv  eldest ;  but  yet  I  must  say,  it  was  Joha 
my  eldest  son  that  carried  the  money. 

Sir  T.  Aleyn.  My  Lord^  W.  Turner  was 
brought  before  me  on  Tuesday  or  Wednesday  s 
%sir  R.  Brown  sent  out  his  warrant  for  him,  be- 
ing  a  person  of  evil  name,  and  likely  to  do  such 
a  fact ;  being  taken,  he  was  brought  before  ms. 
My  Lord,  when  Mr.  Tryon  looked  apoo  biro, 
he  suspected  him :  I  examined  him  when  ha 
saw  Col.  Turner ; .  he  said,  not  these  three 
years,  not  to  speak  to  him ;  and  yet  one  at  th« 
Cock  behind  the  Eichange  said,  this  W.  Turner 
staid  for  Col.  Turner  at  bis  house  two  hours; 
that  Col.  Turner  came  in^  paid  for  the  pot  of 
drink,  and  for  oogbt  be  knew  ihey  both  went 
together:  thereupon  I  committed  him.  Ii% 
tbe  afternoon  I  ordered  this  person  to  send  his 
servant;  one  came  and  made  oath  that  he  came 
in,  and  inquired  for  Col.  Turner,  asked  for  kim, 
staid  two  hours  for.  him ;  that  they  went  both 
out  of  the  house  together :  and  this  was  on  the 
Wednesday  the  day  before  the  robbery. 

WiUiam  Dame$  sworn. 

All  that  I  can  say  is  this :  William  Turner 
was  at  my  house  on  Wednesday  was  seven- 
night  last ;  comes  in^  and  called  for  a  flagon  of 
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beer ;  tliere  oomes  in  •  customer  of  miuey  sajri 
he  to  me,  What  do  you  with  such  a  fellow  in 
your  house  ?  Have  a  care  of  him,  be  it  a  danger- 
ous fellow.  Presentlv  after  col.  Turner  came 
ioy  and  paid  for  a^  nagoo  of  beer,  and  went 
away. 

Cdl.  Turner.    I  drank  not  with  him,  did  I  ? 

Dawa.    Not  that  1  saw. 

L.  C.  J*  Bridgmam.  Sir  T.  Alevn,  did  not 
this  Wm.  Turner  deny  that  he  had  seen  col. 
Tarner  lately  ? 

Sir  T.  Akyn.  He  said  positively  be  had  not 
seen  him  these  three  years,  so  as  to  speak  to 
him ;  said,  he  was  grown  too  high  for  lum. 

John  Jtowe  (Dawes's  senrant)  sworn. 

L.  C.  J.  Bridgman.  Do  you  remember  when 
Wm.  Turner  was  at  your  master's  house? 
which  is  he  ? 

Aottie.  That's  he  (pointing  to  William)  he 
was  tliere  upon  Wednesday  tlie  6th  of  this 
month. 

L.  C.  J.  H^de,  Did  James  (called  cotonel) 
.  Turner  come  there  tlien  ? 

Kimte.  William  ci^me,  and  said  he  staid 
for  the  colonel ;  and  by  and  by  ihe  colonel 
came. 

L.  C«  J.  Hjfde,  When  he  came,  what  did 
theyf 

Jcoufe.  He  went  to  the  bar,  and  paid  the 
jeckooing. 

I^  C.  J.  H^de.    What  time  of  the  day  ? 

JRotisc.    About  twelve  or  one  o'clock. 

L.  C.  J.  Bridgman.  Did  you  ever  see  them 
both  there  before  ? 

Jtottse.  No,  1  never  saw  them  together  be- 
fore, but  several  others  have  enquired  for  col. 
Turner  at  our  house. 

L.  C.  J.  Hifde.  By  the  oath  ;|rou  have  Uken, 
did  Wm..  Turner  say  he  staid  for  col.  Tomer, 
and  that  after  col.  Turner  came,  he  paid  for  the 
drink,  and  they  both  went  away  together,  and 
this  on  the  Wednesday  ? 

Jtouse.    Yes,  Sir,  it  was  so. 

Cpt.  Tunier.  My  lord,  I  left  him  tliere;  he 
followed  roe  to  tlie  Exchange  about  his  arrears, 
^  twenty  poor  gentlemen  do. 

Mr.  Garreif  Mr.    Watcher,  and  Mr.  Fcier 

CuUjff  sworn. 

Mr.  Culfy,  I  was  at  Mr.  Tryon's  this  day 
seven  night;  as  I  came  from  him,  I  metSirTho. 
Aleyn,  Col.  Turner,  and  Major  Tasker  coming 
up  stairs ;  they  asked  who  was  there  with  Mr. 
Tryon  ?  I  told  them  nobody.  Turner  desired 
earnestly  they  would  stay  a  little ;  for  (says  he) 
before  God  you  will  spoil  all  the  business  by 
and  by.  After  he  had  been  a  little  time  with 
Mr.  Tryon,  he  comes  forth  again,  he  takes  up 
the  bags  of  money,  says  he.  These  belong  to 
'  me,  this  is  not  Mr.  Tryon's  money  :  He  carries 
it  to  the  old  gentleman  ;  he  comes  into  the 
room,  says  he.  Gentlemen,  you  may  be  all 
gone^  the  old  gentleman  is  satisfied,  his  money 
and  jewels  shdl  be  forth-coming  by  5  o'clock 
this  night ;  persons  of  quahty  are  concerned  in 
•ht  business^  and  the  old  gentleman  will  not 


prosecute.  I  asked  col.  Turner,  Why  wasth» 
money  carried  from  your  house  to  the  Mino* 
nt%  ?  He  said  there  was  none,  and  did  affirm  it 
with  an  oath.  When  the  bagf  were  taken 
out  of  the  wallets,  upon  comparing  of  a  seal  of 
one  of  the  bags^  with  the  seal  of  a  letter  pro« 
duced,  I  found  them  the  same.  That's  all  1  ca» 
say. 

Mr.  Waif  her.  My  lord,  last  Saturday  be- 
tween twelve  and  one  o'clock  came  col.  Turner 
on  the  Exchause,  and  said  that  Mr.  Tryon 
should  have  all  nis  money  and  jewcb  by  three 
o'clock  that  afternoon  ;  and  if  any  man  could 
say,  that  he  lost  sixpence  of  his  money,  or  six- 
penny-worth of  his  jewels,  be  had  two  fellowi 
m  custody  that  sboiud  suffer  for  it.  And  askinc 
him  why  the  money  was  that  morning  removed 
f/om  his  house  to  the  Minories,  be  said  with  • 
great  oath,  the  mone^  was  never  in  his  house. 

Mr.  Garret.  When  col.  Turner  brought 
home  the  money,  be  took  up  one  of  the  wak 
lets,  and  said,  *  Jack,  take  notice,  this  is  mj 
'  money.' 

L.  C.  J.  Ade.    Where  was  this  ? 

Garret,  JUi  my  cousin  Tryon's  house;  and 
that  he  only  left  it  with  my  cousin  Tryon. 
When  we  looked  over  this  money  in  the  even- 
ing, we  found  that  seal  that  this  eeotlemaa 
(pointing  to  Mr.  Cully)  hath  spoke  of;  it  was  a 
little  defaced,  but  yet  apparent  enough. 

Turner.  I  did  say  so,  my  lord ;  lie  speaks 
truth. 

Mr.  PUkington  sworn. 

I  can  say  no  more  than  hath  been  said  al- 
ready :  I  shall  repeat  it.  Being  at  the  Hoop- 
tavern  with  Mn  Tryon's  man,  and  others,  with 
the  officers,  we  were  discoursing  of  his  robbeiy; 
and  I  was  saying,  That  I  admired  he  being  so 
ancient  a  gentleman,  they  would  use  him  so 
barbarously  as  ha^th  been  related.  Said  col. 
Turner,  In  that  they  went  beyopd  their  com- 
mission, they  had  no  order  for  it.  And  being 
asked  how  tbey  got  into  the  house,  he  said  one 
got  into  the  cellar  in  the  day  time :  [And  so 
related  it  in  the  same  manner  as  several  wit- 
nesses before.]  fieing  asked  how  his  tooth 
came  to  be  beaten  out  ?  Sajrs  he,  It  was  not 
with  a  blow ;  but  the  man's  nnger  beinc  in  hie 
moutir,  he  closed  his  teeth,  and  struggliag  to 
get  out  his  finger,  his  knuckle  thrust  out  the 
tooth.  And  then  Mr.  Tryon's  man  saying.  If 
he  and  the  maid  had  been  at  home,  they  should 
have  been  killed :  No,  said  Turner,  you  would 
onlv  have  been  bound. 

L.  C.  J.  Hyde,  Now,  Mr.  Turner,  yo« 
have  heard  your  Chaige ;  you  will  do  well  to 
make  an  Answer  to  it ;  yon  see  what  is  laid  to 
your  charge. 

Turner,  Ay,  my  Lord :  I  shall  clear  it  all, 
every  syllable  of  it. 

Mr.  Martinis  Coachman  was  palled  and  swora. 

L.  C.  J.  Bridgman.  Tell  the  iory  what  voa 
know:  did  you  see  any  people  about  Mr* 
Tryon's  house  upon  Thursday  nkht  ? 

Ceachman^  I  did,  my  lord :  I  was  come  by 
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from  the  pUy-house  with  my  coach ;  I  saw  four 
men,  two  on  one  side  of  the  door,  and  two  on 
the  other  side  I  every  one  liad  a  handkerchief 
tied  about  his  neck,  and  every  one  of  them  had 
a  good  cudi^el  in  his  hand. 

L.  C.  J.  Bridgman,  What  time  a-night  was 
that? 

Coachman,  About  eight  or  nine  o'clock  at 
night. , 

•  Lord-Mayor,  Was  their  faces  turned  towards 
Mr.  Tryon's  door^  as  if  they  were  to  go  in^  or 
to  knodc  ? 

Coachman.  No,  Sir,  two  stood  towards  Fen- 
church-Street,  and  two  stood  towards  JLeaden- 
ha)l-8treet.  I  did  suspect  such  a  butiness ;  for 
they  pulled  down  their  hats  over  their  faces. 

£.  C.  J.' Hyde,  What  kind  of  cudgels  had 
they? 

Qhtchman.  Sticks  somewhat  bigger  than 
walkin^ttaves. 

Mr.  Tryon  looking  upon  William  Turner  at 
the  bar,  said,  This  man,  whose  name  is,  (as  I 
understnnd)  William  Turner,  I  do  soppo^  to 
be  one  of  the  two  chat  was  in  my  chamber  at 
the  bed's  bide,  and  that  indeed  did  strike  out 
my  tooth.  I  asked  him,  Why  do  you  use  me 
so  inhumanly,  like  a  beast,  and  not  like  a  man  ? 
I  adn  qniet ;  what  would  you  have  ?  Says  he. 
Be  still,  you  shall  not  lose  a  hair  of  your  head. 

L.  C  J.  Hyde.  You  believe  that  to  be  the 
man  ? 

TVyoit.  I  would  be  lotb^  to  charge  him  ;  but 
lie  is  as  like  him  as  any  I  ever  saw. 

L.  C.  J.  Hyde.  Had  they  either  vizors  or 
ma%ks  on  f 

Tryon.  Nothing,  my  Lord ;  bare-faced.  One 
said  to  the  other,  It  is  but  past  11  of  the  clock ; 
else  I  had  not  known  it :  I  was  asleep,  with 
surprize  amazed,  being  an  ancient  weak  man. 

L.  C.  J.  Hyde.  As  near  as  you  can  conjec- 
ture, is  that  the  man  ? 

7Vyo/i.  Yes,  both  of  fhce  and  pitch. 

Lord'MayOf^  Mr.  Tfyon,  did  yon  observe 
those  persons  that  were  at  your  bed-side,  whe- 
ther they  had  handkerchieis  or  cravats  about 
their  necks? 

Tryon.  My  Lord,  I  did  not  take  notice  of 
that ;  I  do  not  remember  it. 

L.  C.  J.  Hyde,  You  hear  your  injlictment : 
that  you,  and  Willism  and  John,  are  indicted 
for  the  itlony  and  burglary,  for  breaking  and 
entering  into  the  house  of  Mr.  Francis  Tryon, 
and  stealing  the  particular  goods  and  money, 
«8  yon  have  heard  :  I  would  propose  this  to 
you,  to  make  your  defence  touching  your 
charge :  Which  is,  first,  that  you  and  William 
met  the  day  before  ;  he  came  in  first,  and  said 
he  staid  there  until  you  came  ;  you  came,  and 
paid  the  reckoning,  and  went  away  :  you  two 
were  together  the  day  before :  what  your  busi- 
ness was,  you  can  better  tell  than  I.  The 
nigtit  he  was  robbfd,  his  servant  being  gone, 
the  door  was  double  locked.  You  knew  all  the 
private  places,  where  the  keys  lay,  all  the  rooms 
wherein  cash,  jewels,  where  every  thing  was  : 
and  it  was  n  )t  possible  this  burglary  could  be 
committed  but  oy  one  that  knew  those  things. 
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T^rmr.  There'  are  aboot  twenty  people  that 
knew  as  much  as  I ;  bis  servants,  and  soch  ai 
hod  b^n  bis  servants. 

L.  C.  J.  Hjfde.  It  falls  out  that  the  selfsame 
night  afier  this  house  ^as  robbed,  in  the  morn- 
ing early,  you,  your  wife  and  son,  go  to  reroov# 
store  of'^money  out  of  your  house. 

Turner.  It  was  two  nights  afte^the  robbery  t 
pardon  me,  niy  dear  Lord. 

L.  C.  J.  Hyde.  When   you   carry  this,  you 

S»  with  a  false  story,  That  a  merchant  was 
roke,  and  you  must  needs  have  some  of  ilia 
money  for  his  wife  and  eight  children;  and 
this  money  was  to  be  set  aside  for  them. 

Turner.  It  wabso,  my  gojd  Lord. 

L.  C.  J.  Hyde.  Yuu  would  do  well  to  hold 
your  peace  a  while  :  your  wife  and  you  dit* 
owned  you  removed  any  money;  yet  after* 
wards  when  the  money  was  brought  there,  and 
taken  upon  suspicion,-  (you  taken  in  the  very 
place  removing  the  money)  you  owned  it  tf>  ba 
your  own  :  that  then  it  appeared  t)iat  one  of 
those  bags  was  sealed  with  the  hivhop  of  Chi« 
Chester's  seal ;  and  at  the  time  of  the  burglary, 
there  was  600/.  in  ha^s  left  with  Mr.  Trvon, 
sealed  with  the  said  seal;  and  one  of  those 
hags  you  brought  back  was  taken  with  you,  and 
owned  to  be  your  own,  and  had  the  same  seals^ 
— That  is  proved  by  four  or  five  witnesses, 
compared  with  the  seal  of  a  letter  of  the  bishop. 
Your  son,  on  their  coming  thither,  he  takei 
footing  and  leaps  over  the  ditch  to  escape, 
which  is  a  good  just  ground  of  su»pici  >n  that 
he  is  guilty  of  somewhat  that  he  would  not 
•bide  to  answer.  Yourself  and  wife  take  upon 
you  to  know  every  thing  :  you  knew  how  the 
usage  was ;  that  there  was  a  purpose  they 
should  not  be  killed;  that  he  was  gagged ;  that 
they  exceeded  their  commission ;  if  tt*;  man  and 
maid  had  been  at  home,  they  should  have 
been  hut  bound.  All  particulars  you  take 
upoii  you  to  know,  and  to  confess  the  whole 
and  the  manner  of  it ;  nay,  tell  the  story  how 
they  came  in. 

Turner,    As  I  was  informed. 

L.  C.  J.  Hyde.  Lay  all  this  together,  unlest 
yoii  answer  it,  all  the  world  must  conclude  that 
you  are  one  that  did  this  robbery. 

Tttrner.  I  shall  answer  it ;  I  hope  to  give 
all  the  world  satisfaction.  Pray  call  Mr. 
Vandeputt,  Mr.  Covell,  Mr.  Esnow,  Mr.  Cook, 
my  maid,  and  the  lord  marquis  of  Dorchester'a 
servant. 

L.  C.  J.  Hvde.    Tell  os  to  what  purpose. 

Turner.    To  clear  every  particular. 

L.  C.  J.  Hyde.    Open  it. 

Turner.  I  shall  first  prove  that  upon  Thurs* 
day  night,  the  time  of  this  supposed  burglary, 
that  myself,  my  wife,  and  all  my  family,  were 
in  bed,  fast  asleep,  and  innocent,  not  knowing 
any  thing  of  this  business.  This  I  shall  prove; 
if  not,  let  me  hang  and  all  my  family. 

L.  C.  J.  Bridgman.  All  this  amy x  be  true, 
a^d  yet  this  not  to  the  purpose. 

Turner,  Then  I  cannot  be  guilty  of  the 
.  burglary. 

L.  C.  J.  Bridgman.  If  you  will  Jay'  and  plot 
2Q 
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tuch  a  robbery,  though  you  are  not  there,  yet  i 
yoa  are  guilty  of  it  *  ;  fur  it  is  ordinary  that 
the  main  setter  will  not  be  present  at  such 
times,  but  will  be  then  in  bed,  that  people  niny 
take  notice  thereof.  But  satisfy  the  court  by 
what  means  you  came  by  this  money  and  jewels, 
and  theu  call  your  witnesses. 

Turner,    1  shall  go  on  by  degrees,  and  sa* 
tisfy  you  as  to  tlie  whole. 

L.  C.  J.  Hyde.    My  lord  Bridgman  hath  put 

u  upon  the  right  business :  Do  that  in  the 
rst  place ;  make  it  appear  how  you  came  to 
know  so  exactly  the  whole  carrijige  of  this  busi- 
ness, and  how  you  came  by  the  money  and 
jeweU: 

Turner.  I  shall  do  it,  my  lord.  The  con- 
stable  coming  for  roe,  by  direction  nf  Mr.  Try  on, 
to  assise  him,  I  came  to  him :  saith  he,  some 
villains  have  been  here,  and  have  robbed  roe 
this  night;  which  made  me  weep.  Said  I, 
these  are  wicked  people :  I  gave  you  notice 
bow  you  should  have  been  robbed  about  a 
year  since;  but  that  was  prevented.  And 
•aitb  Mr.  Tryon,  for  God*s  sake  as&ist  roe  in 
this,  and  I  shall  be  thankful  to  you.  Sir,  said 
I,  did  you  see  the  faces  of  tliem  ?  Said  he,  It 
run  in  my  mind  very  strongly  that  one  of  them 
is  Christmas.  Said  I,  who  is  he  ?  Snith  he.  It 
was  Hanson  the  grocer's  man.  I  know  Hanson, 
said  I.  Mosely,  go  and  knock  up  Hanson, 
and  know  whei*e  Christmas  is,  and  bring 
kim  to  Mr.  Tryon.  Mosely  took  two  or 
three  men,  and  went  to  Thomas .  Hanson,  in 
Mark-lane,  and  there  found  at  a  bricklayer's 
house  where  Christmas  by :  He  was  a  little 
refractory  to  rise.  Another  constable  coming, 
he  came  down ;  and  then  they  sent  Christ- 
nias  to  the  Coiopter.  Mosely  came  and  told 
us  he  was  in  the  Compter.  I  sat  with  Mr.  Tryon 
that  night.  But,  my  lurd,  pray  observe  how  my 
name  came  into  question  :  the  young'TOan  and 
maid  being  out,  came  home  late,  the  constable 
was  there  then  ;  Friends,  saith  he,  where  have 
you  been?  saith  he,  I  have  been  at  col. Turner's 
at  supper ;  which  was  a  notorious  lie,  and 
brought  me  here  in  question  ;  God  forgive  him 

*  But  it  seems  that  if  this  had  been  the  fact, 
be  should  not  have  been  convicted  as  a  prin- 
cipal in  this  offence,  but  only  as  an  accessary 
"before  the  fact.  *'  That,  which  makes  an  ac- 
eet»ary  before,  is  command,  counsel,  abetment 
or  procurement,  by  one  to  another,  to  commit 
a  felony,  when  the  commander  or  counsellor  is 
absent  at  the  time  of  the  felony  committed : 
for  if  he  be  present,  he  is  principal."  1  Hale's 
Pleas  of  the  Crown,  616.  But  if  in  aid  of  the 
others  he  had  stood  to  watch  in  some  adjacent 
place,  while  they  entered,  &G.  he  would  have 
oeen  guilty  of  the  burglary.  See  1  Hale's  Pleas 
of  the  Crown,  439,  655,  J  Hawkins  PI.  Cr. 
S88  £d.  1795.  NB.  Themar;;inal  reference  in 
Che  last  mentioned  book  to  Keiyng,  111,  seems 
to  be  not  at  all  tu  the  purpose.  For  more 
learning  coocernmg  accessaries,  see  the  Case  of 
Mac  Daniel  and  others,  a.  d.  1754yinjfra,  See 
alio  Foster,  Disc,  d;  di.%  s.  4. 


for  It.  Away  comes  the  constable,  by  directkm 
of  Mr.  Tryon,  and* Hill's  lye  together.  He  came 
to  my  house ;  we  were  all  asleep.  I  rose,  and 
asked.  Who  is  there?  It  is  I,  said  Mr.  Mosely ; 
Mr.  Tryon  is  robbed  ;  pray  come  down.  I 
came  down,  and  opened  my  door.  Saith  he. 
Was  Mr.  Tryon's  man  and  maid  here  at  sup* 
per?  When?  said  I.  To-night,  said  he.  I  have 
had  no  suppers  these  nine  moutlis,  said  I :  This 
William  is  a  very  roj^ue.  Whereupon  the  con- 
stable replied.  Are  your  sons  within  ?  Yt%  ia 
bed  these  two  hours.  Do  you  suspect  any 
thing  bv  my  sons?  he  went  and  looked, and  saw 
my  wife,  he  finds  my  sons  fa^t  asleep ;  the  on« 
indeed  was  awake.  Pray,  said  I,  see  that  you 
know  them  again.  Upon  my  honour,  my  lord, 
this  boy  (pointing  to  Ely)  was  asleep. 

L.  C.  J.  Hi/tie.  Upon  your  honour,  sir  I 
pray  speak  by  your  honesty. 

i\truer,  Lapsvs  Un*;riaf  my  lord :  It  is  my 
usual  phrase.  I  hope  I  shall  appear  to  be  a 
good  mau.  This  rhild  was  awake  :  he  saw  the 
maid,  my  daughters :  searched  every  room, 
searched  every  place  that  was  to  be  Imagined 
to  be  searched.  Saith  the  constable,  I  am  very 
glad  that  your  servants,  your  children,  and  you 
are  in  this  condition:  I  will  acquaint  Mr. 
Tryon,  what  a  rogue  this  Hill  is,  how  he  hath 
belied  you.  Nay,  said  I,  pray  take  me  with 
you;  and  so  I  went  with  my  hair  put  under  my 
cap.  When  I  came  to  Mr.  Tryon's,  I  asked 
him  who  had  been  there  ?  Pardon  me,  my  dear 
lord,  if  I  were  guilty,  I  should  not  speak  any 
thing  ty  excuse  U.  When  I  had  understood 
this,  I  save  the  constable  fire  shillings,  and  de- 
sired him  to  search  about  this  business.  I  went 
to  Mr.  George  Day  the  goldsmith,  and  gav« 
him  a  note  of  those  things,  to  be  printed,  that 
they  said  they  had  lost.  Friday  came ;  and  at 
ni^ht  sir  Thomas  Aleyn  was  pleased  to  argue  it 
with  me  s  I  told  him  and  the  gentleman  theet 
must  be  some  rogues  that  know  the  house; 
which  put  me  in  mind  of  a  former  crew  that 
was  to  rob  him  a  year  since. 

L.  C.  J.  Brid*paan.  We  would  be  glad  yo« 
wouhl  speak  to  the  purpose. 

Turner.  I  did  charge  the  constable  and  Mr. 
Pilkington  that  they  would  get  up  before  day ; 
and  that  they  would  go  to  such  and  such  places 
where  the  constable  end  I  had  privately  spoken 
of,  to  Ratcliff,  or  llatcliff  Cross.  The  consta- 
ble and  Mr.  Tryon's  man  had  been  there  ;  but 
the  man  and  his  wife  was  gone  into  London ; 
But  afterwards,  by  inquiry,  the  boy  said  they 
were  gone  into  Hertfordshire  a  week  before. 
This  boy  is  io  two  tales :  here  is  some,  pray 
God  these  people  be  honest, 

L.  C.  J.  Bridgman,    Go  on. 

Turner.  Your  honour's  servant,  my  lord. 
Afterwards  I  went  beyond  the  little  postern 
between  the  two  Tower-hills,  near  the  Tower- 
ditch  :  There  is  one  John  Wild,  who  had 
been  formerly  here  in  Newgate;  lie  should 
have  been  transported.  This  fellow  coming 
into  my  mind,  I  having  before  been  to  tak« 
him  in  £ast-Smithfield,  I  had  news  he  used 
Whitechapel|  Eaat-Smithfield,  and  Towcr-MI^ 
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and  had  indgings  bj  the  £lu«  Boar  by  the  lit- 
tle Postern,  and  at  Noah*s  Ark,  and  at  the 
Lioii-Jn-the-Wood,  the  comer  house  at  Tower- 
dttch.  Thb  bouse  about  Tower-ditch  and  the 
NagVHead  at  Wfaitechapel  were  the  two 
place^  where  I  found  those  persons  about  a 
iwelvemonih  since,  that  khouIJ  have  robbed 
him.  Going  now  from  house  to  house,  I  passed 
a  fellow  in  black,  in  a  large  coat,  such  another 
mau  as  this,  (pointing  at  one  that  stood  by :) 
he  was  in  a  black  loose  coat,  and  he  was 
trimmed  with  ribband  at  the  kpees.  This 
person  I  passed  him,  and  he  passed  me;  and 
then  I  out-went  him :  and  meeting  him  on  the 
other  side,  I  waa  con6rmed  it  must  be  one  of 
these  fellows  I  looked  for,  one  Wild  or  White. 
Passing  the  second  time,  I  ran  to  him,  thrust- 
ing to  him.  What  mean  you,  Sir?  said  he. 
Said  I,  I  mean  to  lay  flat  felony  to  your  charge. 
Do  not  you  know  me?  No,  said  he,  with  a 
great  oath.  Then  I  know  you.  Who  is  it, 
colonel  Turner  ?  said  he.  I  said,  Ay.  Saith 
be,  What  do  you  mean  ?  Said  I,  Mr.  Tryon's 
house  was  roboed,  and  you  are  the  person  that 
I  will  lav  flat  felony  to ;  you  should  have  been 
one  of  them  that  were  to 'rob  him  a  year  since, 
wh^n  colonel  Ashton  betrayed  you  ail.  He 
began  with  some  hard  oaths:  Be  quiet,  said  I, 
1  will  call  out ;  you  are  an  undone  man :  I 
wiU  lay  this  felony  to  you. 

L.  C.  J.  Bridgman,    What  nieht  was  this? 

Turner.  The  Friday  n)&;ht  followine«  about 
13  o'clock  at  night,  t  shifted  my  hold  fronr 
his  collar  to  the  waistband  of  his  brceclies ;  I 
thought  I  had  him  secure.  Said  I,  Wild,  do 
not  deceive  yoursdf,  play  not  the  fool ;  if  you 
will  save^our  life,  let  me  see  where  those  goods 
and  monies  are,  else  yon  will  go  to  pot.  Saith  - 
he.  Pray  speak  lower;  we  shall  be  heard. 
Well,  I  will  speak  lower.  We  walked  to  the 
hill.  I  had  fast  hold  of  his  breeches  all  this 
while;  and  yet  I  was  afraid  he  might  have 
some  dagger,  and  stab  me :  Said  I,  fie  brief, 
you  are  alone ;  either  resolve  me,  or  I  will  call 
out.  Then  I  will  tell  you,  said  he :  Colonel 
Turner,  I  understand  you  are  a  person  of  i<o- 
nour,  and  a  gentleman  that  will  keep  your 
word :  and  if  you  will  upon  a  serious  vow  and 
promise  save  my  life,  I  will  unfold  the  busi- 
ness: but  if  you  will  not,  with  a  great  oath, 
saith  he,  vou  shall  hang  me,  and  lose  all  the 
jewels.  Said  J,  What  will  you  have  of  me  ? 
Saith  he.  Yon  shall  swear  to  me,  *  That  by 

*  the  blood  of  that  Jesus  Christ  that  died  for 
'  you,  and  I,  and  all  sinners,  that  I  shall  have 

*  my  life  free,  in  case  i  discover  the  thing  to 
<  you;'  and  then  I  wilhtell  you  more:  if  ^youwill 
not  I  will  tell  you  nothing,  do  with  me  what  you 
will.  Saith  I,  Wild,  I  shall  Atand  with  you  so 
long,  that  I  shall  have  my  throat  cut.  Cpon 
my  salvation,  saith  be,  stooping  down  upon  his 
knees,  saith  he.  Let  me  never  rise  up,  if  I  am 
not  just  to  yon;  and  not  a  hair  of  your  head 
shall  be  touched.  Said  I,  Come,  stand  up: 
I  do  declare  to  you  that  I  will  endeavour  with 
old  Mr.  Tryon :  tell  me  where  the  things  are. 
Tbejr  are  not  far  off.    Where  are  they  ?  They 


are  at  two  places :  bat  do  you  swear  to  me. 
He  did,  in  bhnrt,  make  me  say  the  same  words 
that  1  have  repeated,  and  tliat  I  would,  get  Mr. 
Tryon  to  engage  himself  too  by  the  same  oath; 
I  did  swear  to  him,  tliinking  my  life  in  danger, 
and  thinking  my  friend's  goods  likely  to  be 
lost;  and  did  and  do  intend  by  the  help  of 
God  to  make  good  my  oath.  Saith  he,  VVnlk 
wi4h  roe.  He  whistled  once,  the  second  time, 
and  at  a  pretty  distance  a  third  time;  and 
witliin  a  little  while  came  another  fellow  to 
him,  at  the  further  end,  by  the  Horse-Shoe 
tavern.  He  comes.  Saith  he,  Art  thou  cume, 
Tom  ?  I  think  he  called  him  White.  Ay,  saith 
he.  What  shall  we  do?  We  are  all  undone; 
mv  face  is  known.  But  I  have  lit  in  the  bamls 
of  a  gentleman  who  will  save  my  life;  but  for 
you,  he  knows  you  not.  Saith  he,  the  money 
must  be  returned ;  go  and  fetch  that  money. 
Said  I,  Shall  not  1  go  with  them  ?  No,  said  lie. 
And  truly,  my  lord,  I  %vas  very  glad  to  take 
him  at  his  word  :  If  I  had  gtine,  I  might  hava 
had  my  throat  cut.  Tiiere  was  this  500L 
brought  at  twice,  three  and  two.  They  went 
again,  and  brought,  as  I  take  it,  two  and  one; 
so  there  was  three  and  two,  and  two  and  one. 

L.  C.  J.  Bridgman,    Who  brouehtit? 

Turner.  White.  All  this  while  I  had  the 
fellow  by  the  bireeches,  and  would  not  part 
with  him.  It  was  from  a  little  past  twelve  till 
four  bringing,  and  was  left  on  the  causey,  and 
went  awav  and  fetched  the  other.  This  felloW 
and  1,  all  alone  together,  had  this  discourse : 
Said  I,  What  desperate  ^villains  were  you  to 
go  and  use  the  old  gentleman  in  this  manner, 
fourscore  years  of  age !  You  beat  and  abused 
him ;  you  are  strange  mad  fellows :  why  could 
yon  not  let  him  sleep  in  his  bed  ?  be  was  asleep 
when  vou  came  in  :  you  were  the  maddest  fel- 
lows that  ever  "was.  Saith  he,  .Some  of  you 
have  stabbed  hitn.  I  think  yOn  deserve  ten 
thousand  deaths  for  laying  your  hands  on  him, 
though  you  did  not  take  sixpenny  worth  of  his 

goods.  Saith  he.  There  was.  no  intention  of 
urting  him :  upon  my  soul,  there  was  no  or- 
der or  commission,  aaith  I,  How  got  yon  in? 
Saith  he.  The  door  stands  open  half  a  day  to- 
gether^ almost;  one  got  into  the  cellar,  and 
stood  tin  all  was  a-oed :  he  went  into  the 
kitchen,  fouod  a  candle  standing  lighted,  and 
went  up  into  the  old  gentleman's  chamber, 
and  there  he  found  the  key  of  the  door,  came 
down,  opened  the  doer,  and  let  the  rest  in. 
How  many  was  there  of  tlicm  ?  Saith  he,  three 
or  four.  Said  I,  What  did  you  do ;  and  what 
would  you  have  done  ?  We  would  only  have 
bound  them.  How  got  you  the  treasure  ?  By 
a  key  out  of  the  old  gentleman's  pocket :  i 
think  there  is  no  hurt  to  the  old  gentleman ;  I 
would  not  for  all  tlie  world  there  should.  You 
shall  have  the  things  again :  and  pray  keep 
your  word  with  me.  About  4  o'clock  in  the 
rooming  chey  brought  the  money.  Now,  said 
I,  what  shall  we  do  with  it?  I  can  do  nothing 
with  it:  3foo  must  carry  it  home  to  my  bouse. 
These  two  fellows  carried  one  three,  and  the 
other  two  bags.— We  neat  through  Aldgate 
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:ivith  the  mone/,  »iid  bo  to  my  house:  my 
mihf  nor  ions,  nor  no  aoal,  God  it  my  witnett, 
knew  any  tiling  of  this  business  but  myBelf.  I 
koocked  lat  the  door :  This  young  m«n  (point- 
ing to  John)  came  down,  and  he  unbolted,  ui^ 
locked,  and  uulatched  the  duor.  My  parlour 
ftnd  kitchen  is  all  of  one  floor :  They  tollowcd 
me  in,  and  threw  down  the  money.  He  bringing 
the  candle  to  me  ;  No,  said  I,  do  not  bring  it. 
Said  I,  Wild,  what  shall  I  do  for  the  jewels  and 
the  rest  of  the  money?  You  shall  have  them 
brought  you  where  you  will  appoint  to-day.  I  will 
have  them  brought  hither.  S^ith  he,  That  can- 
not be.  1  have  forgot  myself  i  This  money  must 
not  lie  here :  you  must  remove  it  from  hence : 
For  ijie  other  youths  that  have  the  rest  of  the 
money  and  Jewels,  will  never  be  brought  into 
the  city.  ^'  you  wdl  remove  it  into  the  Minrv 
ries,  my  life  (or  it,  you  will  have  it  all.  I  will 
pretend  there  we  will  shore  it.  You  must  not 
let  it  lie  at  all,  but  carry  it  presently  thither.    I 


son,  Slay  kt  home,  I  shall  have  occasion  to  waa 
you  by  and  by.  I  went  to  Mr.  Tryon's ;  com* 
in|  there,  I  found  Mr.  Guniey  the  merchant : 
Said  1,  Mr.  Gamey,  I  have  good  news,  I  havtt 
some  hopes  of  strong  presumptions,  that  Mr. 
Try  on  will  not  lo»e  one  pennyworth  of  hifl 
goods.  Marrr,  said  he,  I  am  glad  of  that.  \9m 
went  up  to  Mr.  Tryon's,  we  found  him  sittiog 
by  a  little  charcoal  fire,  as  much  as  you  may 

he  bad 


cover  wiU>  your  hands :  he  told  ns 
ever  since  three  of  the  clock.  We  asked  »«.., 
what  he  would*  have  to  comfort  him :  he  toU 
us,  he  had  something.  Mr.  Gurney  after  some 
discourse  took  bis  leave  of  him,  so  I  sat  down 
(Jesus !  what  a  noise  is  here  in  the  Court.  My 
lord,  I  can  hear  but  with  one  ear).  I  say,  I  sat 
down  at  the  bed-side  of  Mr.  Tryon,  he  on  the 
stool :  Mr.  Tryon,  said  I,  I  have  good  news  for 
you.  Saitb  he.  Hast  thou  ?  I  am  clad  of  it  with 
all  roy  soul.  Sir,  said  1, 1  am  informed  you  wiO 
not  lose  any  of  your  goods  or  money,  there  it 


will  tell  what  I  will  do  :   Have  you  any  ao-  |  but  d8<.  spent  of  all  your  money,  the  rogu 


i|uaintance  about  Tower-hill,  where  you  will 
leave  it  ?  No,  said  he.     Nor  I  neither,  said  I. 
I  went  up  stairs  to  my  wife;  Mall,  said  I,  have 
vou  any  acquaiutance  about  the  further  Tower- 
htU  ?  I  durst  not  trust  my  wife  nor  sons :  for  I 
thought  their  toneues  mi^^ht  be  too  long,  and 
left  them  in  perfect  ignorance.    Truly,  I  must 
clear  them.      Mall,  said  I,  there  is  a  i^entlewo- 
man,  whose  husband  is  foiled,  (this  was  a  feign- 
ed story,  my  lord)  it  must  be  secured  about 
Tower-hill  I  She  was  pretty  well  awake.     Saith 
^he.  There  is  the  eommissary-general  of  the 
king,  his  daqghter  Betty  Fry  keeps  a  sliop  of 
linen  at  the  lower  end  of  the  Minories.  Do  you 
think  she  will  be  private,  and  let  it  lie  for  four 
or  five  hours  ?  Undoubtedly  she  will,  saiih  she. 
Prythee  get  up,  and  put  on  thy  clothes,  and  go 
thither.     Wild,  where  shall  1  find  you  about  8 
or  9  o'clock  ?  I  n  ill  lodge  this  ot  the  seamstress's 
ahop>  upon  the  riuht  hand  at  the  farther  end  of 
the  Mioiiries :  Tell  me  where  I  shall  meet  you, 
imd  we  will  have  this  money  carried  there ;  my 
eon,  and  I,  we  will  har#>  it  lodged.     Saitb  he, 
You  shall  have  me  walking  within  throe  doors 
pf  the  Blue  Pig;  so  he  called  it,  Seith  I,  What 
mean  you  f  Saith  he,  It  is  a  little  sign,  no  big- 
ger than  a  pig,  but  it  is  called  the  Bloe  Boar  : 
There  you  shall  have  me  walking  in  the  under 
or  upper  cansey.     My  lord,  I  took  this  boy, 
^pointing  to  John)  who  knew  nothing  t   I  told 
him  it  was  a  frieod*s  money.    I  raised  my  wife : 
Mall,  said  I,  come  away.     My  wifo  went  be- 
fore ;  the  boy  and  J  took  the  money  i  I  carried 
two,  and  he  three.   My  wifo  wetit  and  knocked 
vp  the  maid,  the  door /was  open,  when  we  came ; 
God  forgive  tbb  maid  that  swenrs  it  was  this 
eon,  she  is  mistaken  ;    upon  my  salvation,  this 
boy  was  nbed  and  asleep.     When  the  money 
'  was  there,  I  staid  by  ray  wife ;   said  I,  what 
have  you  done  with  this  money?    I  did  not 
tell  my  wife  any  thing.     I  came  home,  coming 
home,  there  wes  my  son  and  wife.     1  drank  a 
pop  of  cyder  (for  I  kept  a  hofsbead  of  cyder  in 
fny  hoase) ;   as  soon  as  I  drank  it,  I  went  out 
«f  1I0019  iquaediately ;  8»id  l,  to  thii  yoepgest 


took  but  40t.  out,  and  Wild  told  me  there  was 
8f.  saved :  I  dare  boldly  say,  by  three  of  the 
clock  in  the  afternoon  you  will  be  master  of 
tbem  again.     I  would  be  glad  of  ttiat,  and  will 
give  you  500/.     But,  sir,  said  I,  there  is  a  tale 
bangs  by  this:  You  know  yon  shoold  have  been 
robbed  about  a  year  since;  and  I  have  appre- 
hended Wild,  who  was  one  of  the  intended 
thieves :  then,  he  h  tth  n^ade  me  swear.  By  the 
blood  of  Jesus  Christ,  &c.  that  he  shall  have  his 
life,  if  you  have  your  goods :  He  hath  engaged 
me  that  you  shall  liken ise  swear  by  the  like 
oath,  or  else  you  shell  hang  him,  and  so  leee 
your  good«.  8aid  I,  I  have  a  great  part  of  your 
money,  but  the  jewels  and  the  re*>t  of  your  mo* 
ney  is  wanting.  The  old  gentleman  was  almost 
overjoyed  :  This  is  not  true,  said  he.    Said  1, 1 
do  derlnre  this  is  true  in  the  presence  of  God, 
make  no  words  of  it ;  if  the  business  be  disco- 
vered, we  shall  lose  the  jewels.    Well,  said  he, 
I  will  he  ruled  by  you,  colonel ;    and  the  Xionl 
God  make  me  thankfol  I  have  such  a  friend  m 
the  world  that  hath  done  this  for  me,  I  shall 
never  make  yon  amends:    and  thereupon  be 
entered  into  the  same  oath,  That  by  the  blood, 
&CC.  the  blood  of  the  man  should  not  be  spilt 
though  he  lost  both  money  and  jewels.     J  dis* 
coorved  wiih  him,  1  told  him  over  and  over 
again,  left  him  satisfied  that  I  would  be  with 
him  again,  and  bring  him  more  tidings,  bat  by  3 
o'clock  I  doubted  not  but  he  should  have  all. 
Then  it  was  almo>t  8  at  night ;  away  went  I  to 
JTowei^hill  to  hiok  my  merchant  John  Wdd,  he 
was  here  in  Newgate  formerly  :  there  found  I 
him  walking  by  the  Blue-Boar,  carelessly  walk* 
ing  there,  with  his  coat  under  his  arms.    Said  I, 
How  now,  what  news?  I  think  I  have  new 
pleased  you,  saith  he.     What  have  yoo  done  ? 
said  I.    I  have  lodged  the  money  hard  by,  and 
all  is  right.     What  have  yoif  done  ?  Is  all  right 
on  the  other  side?  All  shall  be  well:  But  where 
have  you  lodged  it  f  Here  at  a  seamstresses  at 
the  corner  of  the  Minories-:  said  he.  The  money 
most  be  removed,  there  ere  salesmee  there- 
shouts,  ai>d  the  foUoir  thel  hath  the  jeweli  h# 
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it  knowD,  he  will  not  come  Either;  remove  it 
towardii  the  «aieri«ide,  anjr  where  ttnd  the 
thiugs  shall  come,  my*  life  tur  iL    They  had  a 
cat*teye  ring,  tiiey  were  :»Qch  wi^eiiiptdariefl, 
they  called  this  a  hundred  pouod  ring,  when  it 
was  not  worth  five  pound.     He  fa? e  order  that 
the  money  might  be  again  removed  to  the  other 
end  by  the  Horse-iboe  tavern.     I  run  home, 
latched  my  son;  said  I^  Wife,  we  musi  have 
away  the  money.    My  lord,  he  told  me  he 
would  Imve  away  the  money  to  the  Half- Moon 
tavern  in  St.  Catlierine's  or  the  comer  tavern 
at  the  Iron-gate ;  said  I,  Are  not  you  resolved? 
^elly  said  he,  it  shall  be  carried  to  St.  Cathe- 
rine's, he  would  meet  my  sou  at  the  NoahVark 
at  Tower-ditch:    let  my  son   but  hand   the 
money  over  that  path,  and  he  would  hand  it 
to  the  other.    We  did  carry  it,  carried  it  again. 
At  this  second   carrymg  comes  sir.  Thomas 
.Aleyn,  be  bad  beard  some  cry  of  mnftey  left, 
becomes  with  a  great  company  of  people  after 
bim^  and  the  luolish  wench  said  to  my  son, 
Mr.  John,  fly  for  your  life.    Joha  being  sor- 
pristd  and  anrigbtcd,  he  went  out  of  the  back- 
door, went  over  the  ditch,  and  went  to  uiy 
house.    Sir  Thomas  Aleyn  bad  also  sent  to  »e- 

cure  my  house.    When  the  lad  came  home 

into  the  street,  my  doors  were  shut  up :  (Gen- 
tlemen of  the  Jury,  do  you  understand  ?)   The 

boy  seeing  such  a  rout  at  the  door,  saitb  the 

people,  Mr.  John,  your  father's  house  is  shut 

up  about  Mr.  Tryon's  money.    He  walked  by 

the  street,  and  went  into  Bishopsgate^street, 

and  Cbcapside,  into  Paternoster- Row,  and  so 

into  Fleet-street:  I  did  not  bear  of  him  till 

Saturday,  in  the  afternoon. 

When  sir  Thonlas  Aleyn  came,  saith  he, 

Mr.  Tomer,  here  we  have  catched  yon  and  the 

money.    Said  I,  if  you  be  hasty  and  passionate, 

aA  you  were  last  night,  you  will  spoil  alt  the 

whole  business.     Tell  me,  saith  he,  whose 

money  it  is?  Said  I,  it  is  my  money.  The  truth 

is,  the  old  gentleman  hath  promised  me  bOOl.  it 

b  the  naked  truth;  I  would  not  have  sir  Tho- 
mas Aleyn  have  the  honour  «f  gaining  it,  but  I 

would  have  the  honour  of  gaining  it  my  way. 
Sir  Thomas  woold  know  whether  it  was  my 

money,  I  .tnld  him  I  had  received  part  of  it  at 

a  goldsmith's;  so  I  put  sir  Thomas  off.    Come, 

come,  said  he,  we  will  carry  this  money  to 

Mr.  Tryoa.    Said  I  to   Mr.  Tryon,  Here   is 

part  of  your  money,  you  know  what  I  told  you 

even  now.    Ay,  saith  he,  God   he  than  Iced, 

before  sir  Thomas  Aleyn.    I  asked  him,  what 

his  promise  was,  and  told  him  how  the  passage 

was  in  short;  and  the  old  man  did  acknowledge 

chat  9ucb  a  promise  was  made,  and  would  have 

down  upon  bis  knees.     I  passed  my  word  to 

him,  that  by  three  o'clock  1  doubted  not  but 

he  would  have  his  jewels,  and  the  rest  of  the 

money.    Saith  sir  Thomas  Aleyn,  go  (whether 

hi  said  live  and  prosper,  I  know  not)  go,  Ood 

hiess  you ;  and  upon  my  honour,  (I  think  that 

was  ba  word)  tbe  old  man  shall  make  good  his 

word.    Ay,  but  sir  Thomas,  what  will  become 

I  of  me  and  you,  by  this  business,  for  I  under-> 
.  fti^  A<  Iaw?  How  will  tbifrbtiiiiieta  be  danb* 


ed  op?  You  will  be  fined,  sir  Thomas ;  I  must 
break  my  word,  he  nmat  be  apprehended,  or  I 
must  sufier.  Saith  sir  I'homas,  do  not  t rouble 
me  with  that,  get  but  t\w  goods,  and  the  old 
man's  word  shall  be  made  good,  leave  that  to 
me.  More  than  that,  he  said,  He  would  make 
up  the  business,  or  he  would  smother  it.  My 
lord,  ynu  have  a  great  deal  of  patience,  I  am 
humbly  hound  to  you,  here  is  nothing  but  tho 
naked  troth  step  by  step,  as  I  trod  it.  Aiter^ 
wards  Wild  came  and  said.  Ail  will  be  v^elK 
Said  I,  What  have  you  done  ?  Are  you  sure, 
saith  he,  the  jewels  nor  nothing  shall i>e  stirred  r 
Said  I,  You  see  all  is  spoiled ;  sir  Thomas 
Aleyn  is  come  where  we  had  lodged  the  moneys 
the  thing  is  known,  do  not  they  hear  of  hi 
Yes,  they  hear  as  well  as  you,  and  know  what 
is  done,  and  some  have  eyes  upon  you.  Said 
I,  they  will  ran  away  with  the  jewels.  No, 
you  shall  meet  about  three  o'clock ;  nobody 
knows  nie  but  you,  your  wife,  and  yoiu*  son, 
who  saw  me  this  morning  at  three  o'clock, 
either  by  the  Blue-Pig  at  Tower<Hill,  or  NagV 
Head  over  against  White-Chapel  churchr 

It  is  agreed,  for  God*s  sake  look  to  it,  your 
life  and  mute  is  concerned  ;    if  the  jewels  be 
lust,  I  will  persecute  you  to  the  death,  look 
they  are  preserved,  and  not  purloined.    Saiih 
he.   The  bags  were  never  opened.    1  parted 
with  him,  he  was  to  look  for  me  at  three  of  the 
clock :    coming  home  about  Change-time,  who 
should  1  meet  with  but  Mr.  Stuhbs,  who  told 
me  that  it  was  all  the  news  upon  the  EKcliange, 
that  you  have  been  in  the  robbery.      Said  J, 
Do  not  trouble  your  head,  I  have  discovercil 
the  business.    Then  said  Srubbs,  You  know  I 
and  Thomas  Lyon  are  hail  for  you.      At  that 
time  I  satisfied  him.    AAer wards  that  day  I 
met  with  Mr.  Cole  the  officer;   said  be,  Colo- 
nel, I  arrest  you.    For  what  i    for  more  fool- 
eries yet  ?    Thomas  Lyon  will  not  be  satisfied. 
By  six  o'clock  this  busineis  will  he  all-over: 
nothing  will  serve  your  turn  but  violence,  vie« 
lence,  no  force,  no  law.     I  was  forced  to  go  to 
the  Hoop-tavern.    I  got  them  to  send  for  Mr. 
Stubbs  and  Lyon ;   they  came:    said  I,   What 
will  you  have  ?   I  am  in  prosecution  of  a  busi- 
ness for  Mr.  Tryon,  you  will  undo  it  with  this 
six-penny  business :  say  what  security  you  wilt 
have,  and  you  shall  have  it :  said  I,  Mr.  Tryon 
and  sir  T.  Aleyn  shall  give  ^ou  tlieir  security, 
to  save  vou  harmless  for  being  my  bail.     Said 
they,    Hold  Mr.  Tryon,  we'll  do  ii';    we  are 
content ;    they  went  away,  and  told  me  they 
would  get  a  bond,  and  come  prescatly  s  bat 
what  was  this  presently?   I  will  warrant  you 
they  staid'  two  hours ;  it  was  seven  o'clock  at 
night  before  f  parted  with  them.    P  was  fain 
to  send  the  litue  boy  far  Mr.  Hill,  ^r.  Pilk- 
ington,  Mr.  Millington  ;  this  was  either  a  corse 
from  Ood  sent  upon  me,  or  a  plot  .'of  rogtiery 
that  the  money  should  be  lost.   They  came  not 
back  till  seven  o'clock,  and  then  withost  a 
bond ;  and  I  fell  a  little  violent :    hat  I  was 
telling  them  bow  these  rogues  told  me  the 
whole  carriage  oT  this  robbery :  whea  it  came 
that  Mr.  T17011  and  sir  T.  Aleyn  becrd  thai  I 
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was  in  custody,  he  sent  a  constable  with  a  war* 
raot  to  bring  lu  all  before  him.  When  we 
came  there,  I  desired  sir  Thomas  to  let  a  gen- 
tleman go  with  me ;  I  will  break  my  oath  with 
the  fellow,  aud  we  will  apprehend  him,  and 
make  bim  bring  the  jewels.  SirT.  Aleyn  told, 
them,  if  (hey  would  all  go  together,  they 
might ;  but  to  go  out  uf  the  liberties,  he  could 
not  let  them  go :  I  have  you,  and  I  witl  keep 
you,  and  do  find  him  if  you  will.  How  now, 
sir  Thomas,  said  I,  are  you  come  to  that  ?  have 
you  fooled  me  all  ihis  while  ?  i'faith,  I  thank 
you,  fur  you  have  trepanned  me  very  fairly ;  if 
aoy  thing  miscarry  in  my  honour  and  reputa- 
tion, or  blond,  yon  are  in  the  fault :  here  I  do 
declare,  said  I,  if  you  will  let  me  go,  I  will  take 
him.  Then  sir  Thomas  did  incline  to  let  me: 
what  say  you,  officers,  will  you  go  out  of  your 
liberties  with  this  geotleman?  Sir  Thomas, 
said  I,  there  is  no  liberty  or  privilege  for  felons; 
I  will  seize  a  felon  myself  in  any  ground  in 
England  without  warrant.  I  do  remember  this 
Wild  did  condition,  that  in  case  I  could  not 
come,  I  should  trubt  no  man  living  but  myself, 
because  he  had  had  my  soul  pawued  to  him.  1 
asked  him  whom  he  would  trust:  Ht  said,  If  I 
could  send  my  wife,  describing  her  to  him,  that 
she  was  a  full  short  woman  about  forty  or  fifty 

J  fears  old,  she  bad  a  long  black  scarf  on  ;  then 
et  bim  alone  if  I  cannot  come,  I  will  send 
such  a  woman,  and  send  the  things  by  her,  aud 

Srasenre  your  life.  I  told  sir  Thumas  this  story. 
ly  wife  came  to  me  publicly,  I  did  not  tvUsper 
with  her 


Mrs.  Turner,    Nay,  look  you,  husband 

Col.  Turner.  Pr'ythee,  Mali,  sit  down: 
you  see,  my  lord,  my  wife  will  interrupt  me 
with  nonsense.  Pr*^thee  lit  thee  down  quick- 
ly, and  do  not  put  me  out :  I  cannot  hold  wo- 
men's tongues,  nor  your  lordship  neither. 

JLd.  Bndgman,    This  is  not  a  May-game. 

Col.  Turner,  My  lord,  it  is  a  serious  busi- 
ness, and  I  hope  God  will  bless  it.  Pray,  said 
I,  Mall,  go ;  as  you  love  and  honour  my  life 
and  credit,  or  any  thing  that  concerns  me,  I 
beg  you  to  go.  fhen  I  will  go,  saith  she ; 
wluther  must  I  go  ?  You  mast  goto  the  further 
Tower- hill,  si&  doors  lieyood  the  little  postern  : 
now  it  is  so  much  o*cIock,  frum  five  to  seven  he 
will  walk  there.  A  fellow  will  come  to  you  in 
black,  that  man  that  in  the  tnorning  took  the 
money  from  Jack,  he  will  know  you,  and  once 
in  a  quarter  or  half  an  hour  he  will  come  to 
you.  If  you  do  not  find  him  in  half  an  hour, 
stay  no  longer,  but  pack  away  to  White- 
chapel,  ask  for  the  Nai;Vhead  in  White%chapel, 
and  once  in  a  quarter  of  an  hour  you  will  have 
a  man  come  to  you,  and  take  notice  of  you, 
and  a-k  you  who  you  are ;  aud  you  must  say, 
that  y«) J  %valk  for  one  to  give  you  somewhat : 
he  will  deliver  you  sonnewhat,  and  whatever  he 
delivers  >ou,  hring  ii  hither.  Said  I  to  them. 
You  mny  send  if  you  will,  and  dodge  my  wife, 
and  catch  him  iliat  way  ;  they  would  not.  I 
sent  my  poor  wife  away,  and,  saving  your  lord- 
8lup*s  pre.«eiice,  bhe  did  all  bedirt  herself,  a 
thing  sne  did  not  use  to  do,  poor  soul:   She 


found  this  Nag'a-head,  she  sat  down,  beiog 
somewhat  fat  and  weury,  poor  heart !  I  have 
bad  27  children  by  her,  15  sons  and  IS  daugh- 
ters. Seven  or  eight  times  this  fellow  did  rounil 
her 

Mrs.  Turner.    Let  me  give  that  relation. 

Col.  Turmr.  You  cannot,  it  is  as  well : 
pry'thee  sit  down,  dear  Mall,  sit  thee  down, 
good  child,  all  will  be  well.  When  she  came 
back,  she  came  with  something  in  her  apron : 
What  are  you  sped,  saith  he?  I  know  not 
what :  a  man  came  to  me,  and  asked  me  who 
I  looked  for ;  I  told  him,  1  looked  for  any  man 
that  would  give  me  any  thing.  Are  you  col. 
Turner's  wile?  and  upon  her  answer  he  gave 
her  these  bags  into  her  apron,-  and  was  gone  a 
matter  of  a  yard  fiom  her  :  steps  back  again, 
that  is  not  all,  here  is  a  diamond  ring  worth 
100/.,  give  that  to  your  husband.  And  this 
diamond  ring  proves  a  cat's-e}e  ring,  and  worth 
but  4/. 

Mrs.  Turner.  Well,  and  did  not  I  bring 
these — — 

Col.  Tamfr.  Look  you,  my  lord,  this  wo- 
man w  ill  put  me  out.  My  lord,  she  did  deliver 
all  these  things,  nnd  went  home.  I  did  take 
out  these  goods  :  N»w,  said  I,  Mr.  Trvon»  you 
see  all  is  conie,  (sir  Thomas  Chamberlain  was 
there)  I  hare  perfunned  all  my  part,  look  to 
the  rest,  that  you  perform  yours.  Some  people 
report,  tbnt  theie  i^^  other  jewels  of  my  own ; 
my  lord,  they  are  all  his  own,  and  he  will  not 
disown  it,  and  I  do  not  expect  my  600/.  for 
what  I  have  done,  according  to  his  promise, 
'  TliAt  as  Jesus  died,'  dc,  and  the  man  should 
not  be  prosecuted,  nor  lose  a  hair  of  his  head, 
if  he  lose  his  whole  estate  :  and  I  do  expect  my 
mouey,  not  such  a  reward  as  this.  After 
which  I  was  committed  by  sir  T.  Aleyn,  and  so 
was  my  wife.  Now  pray  let  me  call  my  wit- 
nesses, and  if  I  cannot  make  it  good,  that  lam 
clear,  |et  me  be  hanged.  My  lord,  I  shall  hum- 
bly in  treat  that  Mr.  \'andepttt  may  be  called, 
Mr.  Cowel,  and  the  others. 

Ld.  Bridgma*.  What  do  you  prove  by 
them. 

Turner.  To  prove  part  of  this  business. 
That  I  did  assure  Mr.  Tryon  of  his  |oods :  and 
to  my  reputation.  I  forgot  one  chief  thing,  I 
am  not  a  man  in  debt,  take  notice  of  that,  no 
man  in  the  world  hath  my  bill  for  5/.  There  is 
only  this  contest  between  Mr.  Van  burgh  and 
myself  which  is  left  to  arbitrators,  and  the 
lord-mayor  is  umpire :  It  is  known  I  have  an 
estate,  and  there  is  one  thing  remarkable, 
gentlemen  of  the  jury,  I  could  have  had  all 
these  jewels  at  any  time  in  trust ;  I  could  have 
broke  as  well  as  others,  and  paid  5f.  in  the 
pound  :  I  lately  made  payment  of  S,600/.  for 
goods,  and  can  have  20,000/.  credit  any  daj 
upon  the  Exchange:  Why  I  that  had  this 
credit,  that  might  break  for  so  much  money, 
why  should  I  put  my  neck  in  a  halter  ?  These 
are  very  strcmg  arguments  for  me,  that  I  am 
not  such  a  person. 

Ld.  Bridgman.  I  will  tell  you  what  you 
have  done:  You  have  made  a  Tery  Ipng  story. 
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iiRd  have  taken  yp  ihe  time  of  the  court  these 
two  hours  in  a  nnrrntive ;  and  when  all  is 
dooe,  answer  me,  Have  you  any  witness  to 
prove  all  this  discourse  pa&sed  between  you 
and  Wild  ? 

Turner,  I  have  hy^  witnesses  to  prove 
I  said  this,  that  there  was  such  discourses 
between  us. 

Ld.  Bridgman.  No  donbt  of  it;  and  so 
will  many  a  man  at  Newgate  frame  such  a 
story  as  this. 

L.  C.  J.  Hyde.  Yon  have  told  a  long  story 
about  Wild,  that  you  took  him  by  the  tJiroat, 
and  that  you  were  nlune ;  what  weapons  had 
you. — Turner,    None,  my  lord. 

Ld.  Bridgman,  Had  you  a  Ian  thorn  with 
you. — 2\irner.    No,  my  Jord. 

Ld.  Bridgman.  What  time  of  the  night 
was  it? 

Turner.    Twelve  o'clock,  my  lord. 

lA.  Bridgman.  You  staid  till  four,  so  they 
were  four  hours  a  bringing  of  the  money  ? 

Turner.    Yes,  my  lord. 

L.  C.  J.  Hyde.  You  tuok  a  man  in  the  dark 
by  the  throat,  that  man  that  was  guilty  of  such 
a  thing,  as  when  that  you  did  let  him  go  to 
call  his  companions,  to  bring  the  money, 
bring  fellows  to  you  single ;  I  would  be  glad 
to  know,  whether  in  this  case  they  would  not 
have  knocked  you  on  the  head,  and  killed  vou  ? 

Turner.  My  lord.  Wild  had  engagej  his 
•ouly  and  I  my  soul  to  him,  that  if  I  would  not 
discover  him,  I  should  go  away  free. 

Ld.  Bridgman.    Great  security  indeed ! 

CoK  liirner  called  several  witnesses,  viz. 
Vandeput,  Mr.  Cowel,  Mr.  Legoose,  Mr. 
Snow,  and  Mr.  Mosely  the  constable.  I  de- 
sire my  maid  may  be  called:  pray  ask  sir 
Thomas  Aleyn  what  he  hath  done  with  my 
maid,  he  took  her  up  with  sir  Richard  Brown 
and  two  marshal's  men :  (pray,  gentlemen, 
tnake  not  a  laughing  business  of  this)  sir  Tho- 
mas, pray  where  is  my  maid  ?         ^ 

Sir  T.  Aififn.  I  had  this  maid  upon  eznmi- 
Datioo,  1  found  cause  of  further  examina- 
tion, thereupon  directed  an  officer  to  take  her, 
and  she  is  now  in  the  garden. 

Mr.  Motely  the  constable  examined. 

.  When  I  came  first  to  Mr.  Tryon,  at  Mr. 
Tryon's  house,  he  was  bound ;  then  he  asked 
where  his  man  and  maid  was?  he  said  he  could 
not  tell.  By  and  by  the  man  came  in,  and 
being  asked  where  he  was,  he  answered  he 
was  at  col.  Turner's  at  supper.  Presently 
after  we  went  to  col.  Turner's  he  came  to  the 
window,  his  wife  and  two  sons  were  in  bed. 

hA.  Bridgman,  Did  Mr.  Tryon  give  you 
order  to  come  to  him  ? 

Mosely.    Yes,  my  lord,  he  did. 

"L.  C.J.Hyde.  Mosely,  you  were  consta- 
ble, were  you^not?  What  discourse  had  you 
with  Mr.  Turner  about  a  dangerous  place  that 
you  did  suspect,  where  some  people  may  be  to 
do  such  a  feat  ? 

Motely.  I  never  heard  of  any  such  thing 
tpoken. 


Ld.  Bridgman.  You  say  Mr.'  Tryon  he 
wished  yon  to  call  Turner  to  him ;  did  he  give 
you  any  order  or  direction  to  search  his  house  ? 
Who  wiihed  you  to  go  up  to  the  house  to 
see  whether  his  sons  aud  daughters  were  in 
bed?. 

Mosely.    Mr.  Turner  did,  my  lord. 

lurner.  He  doth  not  say  true,  my  lord : 
pray  ask  him,  when  he  came  to  my  door,  and 
I  opened  it,  if  he  did  ntit  a&k  whether  Mr. 
Tryon*s  servant  was  there  ai  supper  that  night  ? 
I  said,  no.  Is  your  sons  within,  said  he?  I 
said,  Ay.     Pray  let  me  see  ihem. 

Mosely,  I  came  to  Mr.  Turner's  house,  and 
knocked  at  the  door  with  some  others  with  roe ; 
at  Inst  the  colonel  came  out  of  his  bed.  I 
suppose  he  came  out  of  -his  bed,  being  partly 
naked;  he  came  down  to  the  door;  I  asked 
him,  where  are  your  sons  ?  They  are  in  bed, 
says  he.  Said  I,  Mr.  Tryon  is  robbed,  he 
would  have  you  come  to  him. 

Ld.  Bridgman.    Did  he  desire  you  to  go  op  f 

Mosely.  N6,  my  lord;  but  I  asking  him 
whether  his  sons  were  in  bed,  he  said^  l  pry- 
thee  go  up  and  see.  ^ 

Turner.  My  lord,  I  would  prove  where 
my  sons  were  on  Thusday  night  at  ten  o'clock. 

Lord  Marquis  of  Dorchester's  servant  exa- 
mined. 
My  Lord,  till  nine  o'clock  they  were  with 
me  at  my  Lord  Marquis's  house. 

J^.  Bridgman.  What  time  came  they  thi- 
ther? 

Marq.  Servant.  Between  seven  and  eight  at 
night. 

Col.  Turner's  maid  examined. 

Turner.  Come,  maiden,  pray  tell  my  Lord 
and  the  court  when  my  sons  came  home  this 
night. 

Maid.  Between  nine  and  ten  o'clock. 

Ld.  Bridgman.  Were  your  master  and  hi| 
sons  in  bed  all  Friday  night,  or  no  ? 

Maid.  Yes,  my  Lord,  they  were. 

L.  C.  J.  Hyde,  Did  your  master  go  forth  on 
Friday  night? 

Maid.  No,  he  was  at  home  and  in  bed  all 
that  night  till  8  in  the  morning,  and  Thursday 
ni}>ht  before. 

I'umer.  A  silly  soul,  she  knows  not  what 
she  says. 

L.  C.  J.  Hyde.  I  will  ask  you  again,  was 
your  master  at  home  on  Friday  night  ? 

Maid.  No,  I  think  he  was  not. 

L.  C.  J.  Hyde,  Why  did  you  say  so  before  ? 

Maid.  I  cannot  remember.  Sir. 

Ld.  Bridgman.  She  knows  her  master's  mind. 

Jkimer.  No,  upon  my  soul,  my  Lord. 

Ld.  JBrw/gfiuifi.  My  masters  of  the  jury,  this 
is  thejuse  of  the  maid's  testimony;  she  will 
say  any  tiling,  §he  is  no  fit  witness,  no  trust 
to  be  given  to  her  either  one  way  or  other. 

I^imer,  Pray  call  Mr.  Cowel,  Mr.  Legoose, 
Mr.  Cook  the  uoldsmith. 

Ld.  Bridgman,  What  do  you  call  these  for? 

Turner.  To  prore  my  condition,  my  credit 
and  reputation. 
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Ld.  Bridgman,  Tbejorvknows  that  already. 

Mr.  Cook,  Thus  much  I  can  sny,  that  I  hare 
known  him  some  twenty  years,  I  have  had 
dealing  with  htiu  to  the  value  of  Mveral  hun- 
dred pounds,  I  harp  trusted  him,  and  have  found 
him- very  faithful;  I  hnve  seen  in  hit  possession 
jewels  to  the  value  of  8  or  10,000/.  by  which  I 
suppose  if  he  had  been  such  a  person,  h^  might 
Lave  done  himself  a  kindness  by  breaking. 

Mr.  Legoose,  All  I  can  say,  is,  I  tiave  an  ac- 
quaintance with  this  person,  he  was  a  solicitor, 
dealt  honestly  and  faithfully  in  a  )>usioess 
wherein  I  was  concerned ;  he  hath  lived  very 
frell. 

Sir  R.  Brown.  Where  you  have  heard  one 
man  say  be  is  an  honest  man  have  you  not 
heard  a  hundred  say  otherwise? 

Mr.  Legoose.  There  hath  been  an  ill  report 
that  he  hath  been  a  person  that  lived  high. 

Tamer,  Sir  R.  Brown,  no  man  in  England 
can  sav  black  is  my  eye. 

8ir  R.  Broi^n.  JVIr.  Turner,  you  say  you  were 
upon  Tower-Hill  all  Friday  night;  whither  went 
you  in  the  rooming  ? 

Turner.  I  came  home  between  4  and  5  in 
the  morning. 

Sir  R.  Bnnrn.  Your  maid  offered  to  depose 
even  now,  that  you  did  not  rise  all  that  morn- 
ing before  eight  of  the  clock. 

Turner.  Laptut  Ungu^,  if  the  girl  be  mis- 
taken. 

Ld.  Bridgman,  Do  not  trouble  youself  with 
that,  her  evidence  is  of  no  force. 

Mr.  Jeffnes.  Col.  Turner,  I  cannot  say  any 
thing  that  will  be  advantageous  to  you ;  my 
lord,  and  gentlemen  of  the  jury,  I  have  heard 
Mr.  Tryon  hath  trusted  him  with  jewels  to  a 
good  value,  and  that  Mr.  Tryon  had  a  ytrj 
good  repute  of  him. 

Sir  if.  Brawn.  Pray  what  report  hath  he  up- 
on the  Exchange  ? 

Turner.  I  owe  nothing  there.  Sir  Richard 
nor  none  there  can  lay  any  thing  to  my  charge, 
except  it  be  that  I  am  a  cavalier. 

L.  C.  J.  Hjfde,  Mr  Turner,  have  you  any 
more. 

Turner.  My  Lord,  I  do  want  these  Gold- 
smiths, they .  do  not  appear,  they  promised  me 
they  would. 

L.  C.  J.  Hyd!f.  How  can  we  help  it? 

Turner.  I  do  humbly  l)eg  your  honour  and 
this  honourable  bench,  Uiat  the  old  gentleman, 
my  old  friend,  may  declare  what  passed  between 
us  on  Saturday  morning. 

Ld.  Bridgman.  Consider  what  you  do,  for 
here  would  you  have  Mr.  Trvon  swear  against 
himself:  hear  what  you  would  put  him  to,  take 
it  as  you  put  it,  though  I  do  not  believe  a  word 
of  it.  As  you  put  the  case,  here  is  Wild  com- 
mits a  robbery,  yon  come  and  truck  with  Wild, 
and  agree  with  him  that  Mr.  Tryon  shall  let 
himgo,  shall  not  meddle  with  him,  there  shall 
^be  no  prosecotion,  so  the  jewels  and  money 
jnay  be  brought ;  would  not  you  get  Mr.  Tryon 
to  conceal  a  felony  and  felon,  and  he  confess 
•gainst  himself  he  made  this  agreement  with 
you?  that  Mr.  Tryon  did  consent  to  it,  that  he 


promised  you  6ve  hundred  pound  to  shuffle  up 
this  business  f 

learner.  Hear  me,  pray ;  you  put  me  out  f 
I  had  not  let  this  man  go,  I  begged  that  they 
would  go  with  me,  sir  T.  Aleyn  would  not  let 
us  go,  we  would  have  taken  him,  I  was  sensible 
of  the  danger;  it  mav  be  we  might  have  bad 
the  felon  and  the  goods  too. 

L.  C.  J.  Hyde.  No  doubt,  upon  your  own 
story,  all  this  while  you  had  no  possibility  6f 
having  the  goods,  uiiless  the  life  of  this  fellow 
may  lie  given  yon ;  so  you  were  fain  to  agree, 
and  plight  your  word  to  him,  pawn  your  soul 
that  he  should  be  free,  untouched,  so  he  would 
discover  tlie  goods  and  money.  Sir  T.  Aleyn^ 
spenk  to  that  particular  again. 

Sir  2'.  Alej/n.  My  Lord,  and  gentlemen  of 
the  jury,  he  tells  a  long  story,  that  he  was  kept 
abroad  till  7  at  night;  I  do  verily  believe  he 
was  brotiglit  to  Mr.  Tryon's  at  fiTe  o'clock,  and 
there  he  kept  us  'till  7,  and  all  be  would  do, 
was,  he  desired  to  go  himsielf,  or  with  one  per- 
son at  the  most,  or  else  we  shall  lose  all  the 
jewels,  saith  he,  for  two  souls  are  pawned  :  he 
did  not  in  the  least  argue  the  taking  of  the 
thief.  I  must  say  this,  wlien  I  «ame  to  bim  on 
Monday,  he  said  if  1  had  sent  a  ^ood  guard,  we 
might  have  taken  the  thief.  Said  I,  a  lyar  had 
need  have  a  good  memory.  Then  yon  most 
only  go  yourself,  or  with  one  person ;  he  hath 
told  you,  that  I  said  there  should  be  no  prose* 
cut  ion.  I  said  only  this,  whatever  Mr.  Tryon 
had  promised  yuu,  I  knew  not ;  hot  if  you  ez^ 
pect  favour,  let  the  old  gentleman  have  bis  jew- 
els again. 

Sir  T.  Chamberlain.    I  heard  no  such  thing. 

Ld.  Bridgman.    What  did  he  tell  you? 

Sir  T.  Chamberlain.  lie  would  have  gone 
with  one  with  him,  nud  pretended  he  could  find 
out  the  jewels  only. 

Mr.  MUUngtom.  There  were  some  proposi- 
tions made,  he  desired  first  I  should  go  with  him 
singly ;  I  told  him  there  would  be  no  security, 
but  if  be  would  get  a  sufficient  guitrd,  I  would 
go  with  him :  but  he  went  home  to  his  wife, 
and  never  made  mention  of  any  party's  name, 
but  that  there  was  a  party  he  expected  the 
jewels  of. 

Ld.  Bridgman.  Did  he  propose  any  thing 
touching  the  taking  that  man  ? 

MUlingien.  Nothing  but  that  he  bad 
pawned  his  soul  there  should  be  no  discovery 
of  it. 

Bridgman.  Did  he  desire  that  you  shouM 
go  aud  take  the  man  ? 

MiUington.  No,  but  that  we  might  go  and 
secure  the  jewels. 

Se^.  Cote.  My  lord,  there  was  a  great  deal 
of  danger;  we  are  bail  for  800/. ;  if  he  iiall 
been  taken  away,  we  are  all  undone :  he  only 
propounded  of  having  the  jewels,  and  nothing 
of  the  man. 

Mr.  Gumetf.  I  understood  you,  col.  Turner, 
only  for  the  jewels,  and  not  for  the  man. 

Mr.  John  mankall.  My  lord,  he  did  move 
air  T.  Aleyn  that  I'  might  go  with  him  to 
White-Chapel  and  about  ToweiwHUl.    I  told 
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sir  Thonati  it  was  very  unMfe  fur  me  to  gOy 
being  late,  and  out  of  tlie  liberties;  though 
I  was  a  constable.  I  oould  not  command 
assistance  there;  and  intreated  sir  Thomas  to 
axoase  me:  I  thought  it  not  safe  for  him. 
|ie\dtd  then  repeat  the .  engngement  of  his 
aoul  to  (he  thief,  and  of  Tryon's  to  him* 

Ld.  Bndgtuan.  Did  you  ever  hear  him  say, 
desire  or  propose^  that  you  sliall  go  and  take 
the  thief? 

JforsAo/.  No,  my  lord,  it  was  to  get  the 
rest  of  the  jewels. 

Aldeiman  Smith.  Do  not  ^u  know  that 
I  spoke  to  you  again  and  again,  and  adtised 
you  by  all  means  to  Jet  us  know  where  this 
man  is;  that  I  would  go  myielf,  or  any  of 
these  persons  present?  Yoa  utterly  refused 
it,  aod  said  there  whs  two  souls  pawned^  and 
ypu  would  not  discover  it. 

Turner.  That  was  a^  fini,  af^rwards  I 
mentioned  them  all. 

Ld,  Bridgman.    For  what  ? 

Turmr.    To  take  the  thief. 

Ld.  Bridgman.  Yon  see  not  any  man  testi- 
fy any  sueh  thiag. 

Yeoman  Cole.  Sir  T.Aleyo  called  my  bro- 
ther and  I  both  into  the  room  to  him,  and  the 
Marshal  and  bis  man ;  and  said,  col.  Turner 
would  have  us  go  witliout  the  liberties  for  these 
jeweb :  I  think,  saith  sir  T.  Aleyn,  it  is. not 
^aafe  to  go  out  of  the  liberties.  Mr.  Marshal 
•aid  the  same.  He  desired  us  to  go  with  him, 
but  sir  Thomas  refused  it. 

Ld.  Bridgmiim,  This  is  a  notable  piece  of 
ennoing ;  when  he  was  moved  by  Alderman 
Smith  and  otiiers,  all  this  while  he  names  no 
man ;  but  now  he  was  under  an  action,  he 
would  have  them  go  with  himself  out  of  the 
liberties,  and  yet  never  saith  a  word  to  take  the 
man :  lie  knew  very  well  it  was  out  of  the 
liberties.  Truly  I  tUnk,  if  sir  T.  Aleyn  had 
done  it,  I  should  not  hava  taken  him  to  be  sir 
T.  Aleyn.  Did  you  desire  any  of  them  to  go 
with  your  wife? 

JMortAa/.  He  denied  us  tQ  go  with  his 
wife ;  his  token  was  this,  the  thief  would  meet 
no  man. 

TVmer.  My  lord,  to  the  business  now.  I 
«ra  here  indicted  for  burglary ;  It  appeal^  to 
3rour  honours  and  the  bench,  that  it  was  10  of 
she  clock  when  my  sons  came  from  my  lord  the 
marquis  of  Dorchester's  house;  said  I,  You 
knaves  you,  what  do  you  out  so  late  ?  Said 
they.  It  was  past  0  before  we  had  done,  and 
my  lord's  gentlemen  msde  us  stay  supper. 
They  Were  all  in  their  beds  at  a  little  past  10 
of  the  clock.  You  hear  what  Mosely  the  con- 
atable  saith,  he  finds  us  steeping  in  the  house ; 
how  should  this  burglary  be  laid  rm  me  ?  I  am 
indicted  here  for  burglary,  and  that  I  cannot 
hey  for  that  I  was  at  hoiye. 

L.  C.  J.  H^de.    Have  you  done  ? 

2Wfier.    Ay,  my  lord. 

L.  C.  J.  H^de.  William  Turner,  what  my 
you  ?  You  see  wliat  is  laid  to  yoor  charge ; 
first,  you  are  a  person  of  loose  lifec  there  were 
ispo  at  his  bed-tkle;  h«  believei  y«u '  to  be  the 
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persAU  that  gagged  him,  and  helped  to  bind  him. 

W.  Turner,  I  brs  never  in  bis  house  iu  my 
life,'till  with  sir  T.  Aieyn. 

L.  C  J.  H^cfe,    Where  were  you  ? 

W,  IVraer.    At  home. 

L.  C.  J.  Hyde,    Make  that  sppear. 

IF.  Turner,   I  have  none  here. 

L.  C.  J.  Hyde,  He  mitb  it  was  a  man  u 
like  you  as  can  be. 

li*'.  Turwr,  A  nd  I  am  as  innocent  as  may  be. 

L.  C.  J.  Hifde.  John  Turner,  that  which  .is 
agaiust  you  is  this :  You  on  Saturday  morning 
very  ea'ly  was  busy  with  your  father  and  mo* 
ther  in  removing  the  money ;  and  then  'when 
you  had  notice  that  you  would  be  apprehended, 
you  got  away. 

John  Turner,  Sir,  I  did  not  know  wiio  it 
was  that  was  come,  whether  to  apprehend,  or 
upon  any  other  score ;  but  the  woman  speak- 
ing to  me,  *  Fl^e  for  your  life,'  or  such  ex- 
pressions, made  me  go  away  I  koo^  not  how, 

.L.  C  J.  Hifde,  Did  not  you  bring  some 
money  ?^J.  Tutwer.    I  did,  my  lord. 

L.  C.  J.  Hude,  How  mucti  was  brought  at 
that  time? 

J.  Turner,   1  carried  away  two  ba^ f  to  Wild. 

L.  C.*J.  Hyde,    Did  V(Ui  know  hun? 

J.  Turner.    Yes,  my  lord. 

L.  C.  J.  Hyd^,  .  Did  you  carry  these  to  .Wild 
on  Saturday-morning  ?  Did  not  you  cany  them 
to  Fry's  house  ? 

J.  Turner.  We  took  them  afterwards  firora 
the  house  where  Wihl  appoint^  uf  to  meet. 

Lord  Bridgman.  At  what  difie  of  the  dnjT 
did  vou carry  them  hack  to  Wild?      « 

X  Twiner,  Before  %\t  Thomas  Aleyn  oame 
that  day,  I  was  coming  for  more. 

Lord  Bridgmam.    To  vrhat  place  ? 

J.  Tumsr,    At  Ttmer-DitcH. 

Lord  Bridgm^,    At  what  house  ? 

J.  Turner,  No  house,  but  I  delivered  tham 
at  Tower- Ditch. 

Lord  Brui^aii.    At  what  time  of  the  day  f 

J.  Turner^  l\  was  before  sir  Thomas  Ale^u 
came,  about  8  or  9  in  the  forenoon. 

Lord  Bridgman.  Wa$  there  no  people  there  ? 
Who  was  there  ? 

/.  Turner,  I  cannot  tell ;  I  mvr  acueral . 
other  persons. 

Lord  Bridgmtm.  Did  Wild  Mud  in  the 
street?    J.  Turner.    Yes. 

Lord  Bridgmem,  How  came  you  toknon  him  } 

J.  Turner,  By  my  Cither's  direction  ;  and 
I  had  seen  the  mnn  at  our  house  that  morning 
when  he  brought  in  the  money. 

hard  Bridgfnau.  Whereabouts?  Was  it 
near  the  <)uest-honse  ?  that  is,  the  mat  house 
that  stands  in  the  middle  of  the  way? 

J.  Turner.  It  was  hard  by  the  sigpi  of 
NoahVArfc. 

Lord  Bridgnwn.  This  is  a  h'kelv  story  to  be 
believed,  that  you  shoaM  in  the  day-Ume,  be- 
tween R  and  9  in  the  mornings  meet  in  the 
Tower-Ditch  that  man  thM  was  a  noted  thief, 
thflit  had  been  in  Newgate ;  that  you  should 
tarr¥  for  ibis  wan  to  receive  two  bag»  of  money, 
aee  hew  it  bangs  togeiher  1 
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L.  C.  J.  Hfde.    How  often  did  yoa  go  f 

J.  l\tmer.    Twice. 

L.  (.'.  J.  Hyde.     How  much  at  a  tiqie  f 

J.  TufTur.    A  single  bag. 

L.  C.  J.  Hyde.    Had  yea  a  coat  or  cloke .' 

J.  Turner.    Just  as  I  am  now. 

L.  C.  J.  Hyde.  Had  Wild  a  great  black 
'  coat  ?  And  what  did  he  do  with  the  money  ? 

J.  Tamer.  I  know  not :  but  I  delivered  one 
in  the  street,  and  then  went  and  fetched  another, 
and  he  staid  readjr  for  it. 

L.  C.  J.  Bridgman.  Was  this  all  the  monej 
that  was  brought  in  the  montiug,  save  that  tliat 
sir  T.  Aleyn  brooght  away  ? 

/,  Turner.    It  was  all,  to  my  knowledge.  ^ 

Sir  T.  Aleyn.  Col.  Turner  confessed  to  me 
an  Thuridaj  morning  that  more  earae  tinto 
his  house,  but  that  rogue  Wild  took  it  away. 

L.  C.  J.  Bridgman.    How  much  f 

Sir  T.  Aleyn.    About  '200/. 

Lord  Mayor.  How  many  tnms  did  you 
make  when  the  money  was  carried  from  yonr 
fiuher's  boose  to  the  Minories  ? 

J,  Turner,    Twice. 

Lord  Afa^or.     Who  went  first  ? 

J.  Turner.    We  went  both  together. 

Lord  Mayer.  How  much  was  carried  be- 
tween you  both  } 

J.  Turner.  The  first  time  I  carried  300/. 
as  I  can  judge. 

Lord  Mayor.    Who  carried  any  more  f 

J.  1\imer,     My  father. 

L.  C.  J.  BridgMan.  What  did  you  bring  the 
second  time  ? 

J.  IWmrr,     300/. 

L.  C.  J.  Bridfiman.  William,  one  thing 
nore  :  what  was  tlie  occasion  of  meeting  yoq 
and  James  Turner  at  the  alehouse  ? 

W.  Tamer.     I  did  not  meet  him,  my  lord. 

L.  C.  J.  Bridgman.  You  came  thither,'  and 
called  for  n  pot  of  ale,  and  said  you  staid  for 
col.  Turner. 

W.  Turner.  It  is  not  right :  I  only  a^ked  if 
coL  Turner  used  the  bouse.  By  aud  by  he 
came  and  paid  for  the  pot. 

L.  C.  J.  Bridgman.  You  two  went  together : 
^hat  was  theoccadion  of  your  meeting  together  ? 

Col.  IVfrner.  Finding  him  there,  I  said  I 
could  not  drink  with  him  ;  und  so  we  parted. 

W.  Turner,  I  called  for  a  pot  of  drink: 
and  having  no  money  to  pay  for  it,  col.  Turner 
coming  by,  I  called  him  in,  and  desired  him  to 
pay  for  it,  which  he  did. 

L.  C!  J.  Bridgman.  The  boy  swore  you 
said  you  staid  for  coi.  Turner ;  can  you  justify 
you  were  at  home,  or  in  any  other  place  ?  It 
is  a  great  suspicion.  The  old  gentleman  char- 
ged you  Co  he  rery  like  the  man  ;  and  yna  can 
gi^e  Ro  account  were  you  were  ;  and  Turuer 
and  you  met  together  the  day  before. 

W.  Turner.    I  was  at  home.  , 

Lord  Ma:;or.    William  Turner,  when  did 


you  shave  your  beard  lait  ? 
W.  Turner.     Before  Chrij 


Christmas. 
Jxird  Mo'-'Or,     Who  shaved  it  for  you  ? 
IF.  Tttrner.     A  barber  in  Golden-Lane. 
Lord  M(tyort    Wiien  bis  hair  is  shaved  off 


his  chin,  the  other  man,  whose  name  is  Cbritt- 
mas,  being  a  soiootli  cliiuned  man,  it  is  very 
possible  that  might  beget  the  mistake  in  Mr. 
Tryon. 

L.  C.  J.  Hyde,  You  of  the  jury,  it  is  higli 
time  to  let  tou  go  together  to  consider  your 
▼erdict:  We  will  trouble  you  no  more  in  this 
business  to  day.  Here  is  an  Indictment  against 
James  Turner^  John  Turner,  and  William  Tur- 
ner, for  a  bundnry  in  breakine  the  house  of 
Mr.  Francis  Tryon,  in  the  night-time,  and  tak- 
ing away  a  great  deal  of  money  and  jewels  ; 
tou  have  heard  it  particularly  named.  It  is 
likewise  diarged,  that  Mary  and  Ely  knowing 
of  John  to  have  cummitted  this  felony  and  bur- 
glary, did  comfort  and  abet  him  afterwards.  I 
shall  speak  to  them  two  first :  Mary  the  wife  of 
James  Turner,  though  it  appears  all  along  that 
slie  had  a  hand  in  this  business,  yet  nothing  ap-> 
pears  at  all  but  doing  only  that  which  her  husr 
band  had  directed ;  then  by  law  she  cannot  b« 
accessary  for  committing  of  felony.  For  Ely, 
the  other  accessary,  I  did  not  observe  in  the 
whole  course  of  the  evidence,  any  thing  at  all 
against  him,  that  he  was  privy  to  any  thing  at 
all ;  for  that  of  the  carrying  of  the  money,  it 
afipears  to  be  John  :  For  them  two,  Mary  and 
Kly,  nothing  is  fasten'd  upon  them.  Then  the 
matter  is  to  James,  John,  and  William  Turner: 
I  hope,  and  I  am  sure  you  are  nearer,  and  yoo 
Uke  notes  of  what  hath  been  delivered  :  I  klavo 
not  your  memories ;  you  are  young,  and  no  per- 
sons better  ;  you  are  men  of  nnderstandiog,  I 
need  not  repeat  particulars  to  you.  Thus  much 
I  must  say  in  general,  that  it  is  not  always  ne- 
cessary :  But  for  that  I  slrnll  desire  my  lord 
Bridgman  to  declare  it  to  you.  A  man  may  bo 
gui  J  ty  of  a  burglary,  though  he  be  not  in  the  pface^ 
in  the  room  where  it  was  committed :  Or  thus  if 
three  or  four  men  come  together  with  purpose 
to  rob  a  house ;.  two  go  in  and  do  the  feat,  and 
the  rest  stay  without,  to  see  nobody  comes  to 
prevent,  or  torcueive,  one  or  other  coming  to 
that  purpose  ;  those  that  are  without  the  house 
are  as  guilty  of  the  burglary,  as  the  other  that 
went  in.  No  man  will  deny  the  law  to  be  so. 
— ^Then  weigh  your  evidence:  It  appears  by 
the  coachman  that  he  saw  four  men,  that  bad 
bafrdkerchieik  about  their  necks;  two  upon  one 
side,  tiiC  other  two  upon  the  other  side  of  the 
door.  Though  there  were  but  two  appeared  to 
Mr.  Tt yon,  yet  there  being  four  in  company, 
and  Mr.  lunier  hiru!»elf  tolls  ye,  that  by  th^ 
story  from  his  intelli^oce  there  were  thfee  or 
four.  WiiOm  they  were,  or  whetlMr  there  waa 
any  or  no,  God  knows;  but  rather  suppose  it 
to  be  a  siory  of  liis  own  framing :  He  walked 
up  aiid  down  on  Tower-hiil,  took  the  thief  by  the 
thoat,  and  there  kq^t  him  about  two  hours,  and 
past  four  o'clock  before  they  brought  the  se- 
cond b?g.  'iiion  weigh  that  particuhn*  know- 
ledao  that  Mr.  Turner  had  of  all  these  things  : 
That  upon  Wednesday  before  he  met  with  this 
William  Turner,  a  per»on  you  see,  of  what  qua- 
lity I  shttU  not  repeat,  he  cannot  give  account 
of  himself  what  he  is ;  and  tliat  night,  when 
this  robbery  was  committed,  he  says  he  wee 
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at  home;  they  are  hh  own  words  i  He  might 
have  had  witness  to  have  proved  this  as  welt 
as  Mr.  Turner.  But  'for  James  Toraer,  it  is 
true  it  appears,  and  no  doubt  he  was  that  night, 
<at  home:*  The  constabJe  went  to  his  house 
upon  the  occasion  of  Tryon*s  man's  saying  he 
supped  there,  went  to  find  whether  he  supped 
there  ;  that  was  indeed' false;  But  the  consta- 
ble and  those  that  went  there,  found  them  a- 
bed.  But  then  take  the  time  when  this  robbery 
%fas  done :  It  was  between  eight  and  nine,  and 
he  was  found  in  bed  at  past  ten,  though  indeed 
the  thieves  said  it  was  eleven,  as  yon  mig)it  un- 
derstand by  Mr.  Tryon  :  It  must  be  left  to 
you  upon  the  proof.  You  see  when  he,  comes 
the  next  duy,  he  undertakes  to  find  out  the 
thieves,  and  that  only  upon  a  suspicion ;  that 
there  being  a  purpose  to  rob  Mr.  Tryon  a  year 
before,  he  goes  to  the  same  place  now,  he  found 
Wild  out  then.  He  had  very  good  luck  ;  that 
because  he  lodged  there  a  year  before,  he  must 
Lave  the  same  lodging  now :  It  is  a  lively  mat- 
ter khat  thieves,  as  Wild  is,  should  keep  their 
lodgings  thus  coustantlyt  There  he  finds  him, 
takes  him  by  the  throat,  and  there  thry  were 
ptayinga  while:  Tiiere  one  comes,  goes,  and 
brings  some  part  of  the  money.  After  all  tliis, 
tbenettday  he  must  take  his  word  to  come 
•g^ain,  and  to  bring  the  jewels.  Observe  but 
this :  after  which  lime  as  the  money  was  receiv- 
ed yet  by  ^  token,  though  ^  never  saw  the 
woman  before,  describing  her  a  short  fat  wo- 
man, with  a  long  black  scarf,  he  most  meet  her, 
asked  her  what  she  wanted,  and  roust  give  her 
jewels  of  that  value :  Tib  one  of  the  finest 
framed  stories  that  I  have  heard,  that  this  man 
should  come  to  be  thus  privy  after  himself  stood 
chaiged, and  the  jewels  brought  for  all  this; 
and  yet  he  must  know  nothing  of  it.  You  ob- 
serve the  evidences,  and  their  circumstances 
themselves :  The  witnesses  he  called  in  point  of 
reputation,  that  I  most  leave  to  you.  '  I  have 
been  here  many  a  fair  time :  Few  men  that 
come  to  be  questioned, but  shall  have  some  come 
and  say,  he  is  a  very  honest  roan ;  I  never 
knew  any  hurt  by  him :  But  is  this  any  thing 
against  the  evidence  of  the  fact  ?  But  you  have 
here  the  whole ;  I  shall  leave  it  to  you. 

I4.  C.  J.  Bridgman^  Gentlemen  of  the  Jury, 
my  lord  hath  repeated  to  you  the  evidence : 
I  vhall  repeat  nothing  of  that ;  only  one  or  two 
things  I  shall  observe  to  you.  First,  In  point 
of  law :  And  I  must  agree  in  opinion  with  what 
my  lord  says.  But  in  this  case  there  will  be 
something  more  considered ;  that  is,  Whether 
or  00  (for  this  is  the  law)  if  a  man  have  a  false 
key,  (we  are  now  upon  Uie  point  of  law)  and 
we  ought  to  be  of  counsel  with  him  and  you,  to 
direct  that  which  is  right,  if  he  appear  plainly 
to  be  an  accessary,  you  must  find  him  guilty  of 
this  Indictment :  For  that  you  must  consider 
circumstances,  whether  he  broke  open  the 
house  or  no.  Then  you  must  observe  Mr. 
Tryon's  door  was  shut;  it  was  not  broke  open 
by  a  crow :  Therefore  you  may  conclude  that 
it  is  very  probable  they  had  a  picklock :  But 
that  I  must  leave  to  yott«    Either  they  mast 


come  in  by  one  being  in  the  house,  or  by  a  pick« 
lock.  But  to  say  by  one  in  that  house,  you 
have  no  reason  tu  presume  00  that :  If  by  a 
picklock,  whosoever  they  were,  they  must  be 
known,  not  strangers  to  the  house:  Not  Wil* 
liam  Turner  alone,  but  he  that  knew  the  house, 
and  all  the  passages  and  doorr;  knew  where 
the  keys  and  jewels  were.  Then  who  probably 
should  be  in  the  house  ?  It  was  not  for  a  stranger 
to  be  in  the  house,  only  one  that  must  knoiv 
all.  If  that  James  Turner  shall  appear  to  you 
to  have  a  hand  in  it,  if  you  think  he  was  acces- 
sary, you  must  find  him  guilty  as  principal. 

Col.  Turner.  God  forbid ! 

L.  C.  J.    Brulgman,    If  he  were  amongst 
them,  if  the  door  be  opened  by  a  picklock,  it 
is  a  direct  burglary,  as  if  broke  open  by  an  iroo 
bar :  But  ihat  must  be  left  to  you.  .  In  -the 
next  place,  to  prove  the  burglary,  you  see  what 
a  story  he  tells  you,  with  all  the  circumstances, 
as  if  he  had  been  there :  He  tells  you  from  this 
Wild  (if  there  be  any  such,  vou  must  take  it 
upon  his  word)  how  the  man  s  tooth  came  out, 
what  he  meant  to  do  with  the  other  persons, 
and  all  other  rhinos  about  that  affair.    Observe 
another  thing  of  sir  Thomas  Chamberlain :  Suys 
he.   We  suspected  him   from  the  first :    We 
could  not  examine  any,  but  he  would  be  thrust- 
ing in,  and  'listening.    I  say,  admit  that  you 
should  be  by  the  evidence  persuaded  he  had  a 
hand  in  the  business,  you  must  find  him  a  prin- 
cipal :  For  nothing  in  the  world  more  ordinary,  • 
if  a  man  intend  to  commit  such  a  felony  or 
burglary,  he  will  be  sure  to  have  witness  to 
prove  he  was  here,  or  in  such  a  place,  at  the 
time  when  this  robbery  was  committed.    By 
all  that  I  can  guess,  and  I  believe  that  I  guess 
right,  this  robMry  was  between  eight  and  nine 
o'clock  at  night.     When  the  constable  came  tp 
Mr.  Turner,  no  doubt,  as  it  was  his  wisest  way, 
he  was  then  in  bed ;  but  can  prove  nothing  at 
all  else.    The  truth  is,  upon  all  that  he  hath 
said  himself,  if  it  be  true  as  he  hath  said,  hn 
hath  made  himself  a  direct  accessary  to  a  felony : 
For  first  of  all,  being  examined  before  a  justice 
of  peace,  sir  Thomas  Aleyo,  he  said  himself 
that  the  money  be  carried,  was  the  money  he 
had  of  a  goldsmith  :^  Truly  his  whole  story  is  a 
direct  romance.    This  man  must  go  upon  the 
Friday  night,  about  11  or  12  o*c1ock:  And 
there  is  a  proverb  of  a  blind  roan's  catching  » 
'  bare;'  if  it  can  be  applicable  to  any  thing,  it 
must  be  to  this:  He  pust  go  between  11  and 
IS  o'clock  at  night  without  a  lanthorn,  a  good 
way  above  his  own  house,  and  there  he  must 
walk  and  think  some  Mephistophilus  should 
come  and  tell  him  'who  is  the  man :  That  he 
should  take  him  by  the  throat,  thoufch  he  could 
call  two  more  with  one  whistle;  and  there  get 
him  to  deliver  the  money;  Truly  he  was  a  very 
noble  and  ingenious  thief.    But  all  this  you 
miist  take  upon  bis  own  word.    Now  he  knows 
the  money  was  discovered,  tljen  it  was  a  mer* 
chant's  that  had  fiiiled,  and  must  be  secured 
for  the  use  of  his  wife  and  children.    If  you  do 
believe  all  this  that  he  hath  said,  he  was  neither 
priocipftl  nor  ^cceaiary  to  this  felon'yi>ut  ao» 
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cessarj  entnogh  to  Wild ;  but  llmt  is  not  the 
^i^esent  bosiitess.  It  is  w^hethf  r  upon  all  these 
drcumstitDces,  tho  money  having  been  found 
%vith  them,  be  being  the  man  that  brooght  tb« 
money,  and  his  wife  the  jewek,  whether  you  do 
Mieve  the  rest  of  the  story  he  hath  made  for 
himself?  If  you  believe  be  had  a  band  in  the 
business,  yon  mint  find  him  as  principal.  I 
fball  desire  a  Httle  fnrther  tlh^ction :  Suppose 
it  were  as  he  says,  That  one  was  within,  and 
he  opens  the  door,  and  lets  in  others ;  if  him- 
self was  one  that  did  come  in,  I  take  it  to  be 
bursary  iti  them  all ;  it  was  an  unlawful  com-^ 
ing  m.  So  thnt  upon  bH  these  circumstances, 
first,  whether  you  do  believe  that  he  bad  a  hand 
in  ft,  or  no,  or  this  fine  story  that  is  made ; 
Heit,  whether  you  do  believe  this  was  one  that 
ivts  there ;  ^  you  must  believe  him  gnilty  as 
principal.'  But  I  leave  it  to  yoo. 
,  L.  C.  J.  Hjfde.  To  the  last  I  say,  if  one 
comes  in  by  day,  with  a  purpose  bdbre-faand 
td  rob  the  house  by  night,  if  he  opens  the  door, 
^ich  is  alradst  impossible  here,  because  the 
mnn  swears  it  was  double-locked,  it  must  be 
opened  with  a  key ;  if  he  opened  the  door,  and 
the  rest  come  m  'and  rob  him,  that  is  burglary 
in  them  all. 


ThereupoD  the  Jury  withdrew;  and  after 
aear  an  hour's  consultation,  they  returned  to 
the  Court,  and  took  tlieir  places ;  Their  names 
being  called,  tbey  severally  answered. 

CL(f  the  Peace.  Are  ye  all  agreed  of  your 
terdict  ?— Jwry.  Yes. 
.  Cierk.  Who  shall  speak  for  you  ? 

Jurp,    Foreman. 

Ckrk.  Set  5imies  Turner  to  the  bar.  Lool 
imon  him :  How  say  von  ?  Is  he  guilty  of  the 
Mony  and  bur^glary  whereof  he  stands  indicted, 
or  Not  Guilty  ?— ibrCTwm.    Guiliy. 

John  Turner,  William  Turner,  Mary  Torner, 
Und  Ely  Turner,  were  by  the  said  Jury  severally 
acqoitted*. 

•  "  Turner  et  les  anters  fueront  indict,  quia 
lis  felon  ice  et  burglarit'  infringe  le  raeason  de 
Francis  Tryan  in  tiel  Ward  in  Lond',  et  la  de- 
bris argent  et  Jewells,  al  vnllue  de  5,000/.  etsur 
rien  culp  plead,  et  lung  evidence  le  jury  tro\'e 
t'nmer  culp  de  burglary  (pur  que  fuic  apres 
peod  m  Cheapside)  et  mn  de  ses  fils  culp  de 
felony  (et  les  auters  lis  acquite)  ec  le  question 
fbit  SI  ceo  futt  bone  verdict  quant  al  felony  vers 
fits  Bar  que  s^rra  demhnd,  et  semble  per  les 
deux  chiefe  justices  et  auters  que  neinv,  car 
coment  jury  putssoit  aver  trove  touts  culp  de 
felony  uncore  ne  poent  trove  Inn  culp  de 
burglary  et  laoter  dc  felony  sur  mesme  indict- 
ment et  mesme  evidence."    Siderfin,  171. 

Upon  this  Mr.  East  (Pleas  'of  the  Crown, 
chap.  XV.  sect.  58)  objerves:  "  In  truth,  such 
/H  finding  shewed  that,  the  several  prisoners 
Vere  of  a  distinct  nature,  and  therefore  onghc 
not  to  have  been  included  in  the  same  indict- 
tatent." 

Now  true  it  is,  larceny  and  hnrglai^  are  of> 
$tuacB  of  diflcfcfiC  'kifkdii^  oevcrtheltPB  whero  hb 
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Jonvafy  ike  1M» 

In  the  morning  the  said  William  Turner  waa 
again  arraigned  and  indicted  for  the  felonioujs 
steiUittg  of  45L  of  the  moneys  of  William  ilill, 
servant  to  the  said  Mr.  Try  on,  and  stolen  in 
the  said  robbery  of  Mr.  Try  on ;  but  the  trial 
thereof  was  deterred  till  the  next  sessions. 

Afterwards,  some  of  the  Justices  o(  the  Bench 
having  received  intimation  that  lodgings  were 
lately  taken  in  DukeV place  by  the  said  Coii 
Turnery  William  Turner,  and  oiliers,  for  the 
carrying  on  of  the  aforesaid  robbery  ;  the  said 
col.  Turner  and  William  Turner  were  severally 
examined  by  that  worthy  genilenian  sir  Thoma* 

•  _  _ 

indictment  is  for  in  the  nigl«t  time  felonioaslyy 
&c.  borglariously,  &c.  with  intent  to  steal,  &o. 
breaking  and  entering  the  dwelling  hoaae)  £ec. 
and  there  stealing,  ^ec,  any  number  of  persoaa 
may  be  tried  and  convicted  under  sach  one  iu- 
dictment,  of  these  two  ofTences  of  dittereiK 
kinds ;  or  torae  of  the  persons  may  be  convicted 
of  both  or  either  of  the  otfences,  and  llie  reM  ac- 
quitted of  both ;  It  may  therefore  perhaps  ooc 
lie  found  easy  to  give  a  periectiy  sauslactory 
and  consistent  reason,  why  some  of  the  persons 
may  not  be  found  guilty  of  one' of  the  otiences^ 
and  others  of  tlie  utlier. 

**  M  the  same  sessions  [for  Newgate,  April, 
1664]  there  was  this  question,  one  James  Tar- 
ner  and  William  Turner,  at  Cliri»tmab  ses^iona 
last,  were  indicted  of  Burglary  for  breaking  the 
house  of  Mr.  Tryon  in  the  night,  and  taking 
away  great  sums  of  money;  and  thereupon 
James  Turner  was  found  guilty  and  eaeoated; 
but  William  Turner  was  then  acquitted.  And 
now  there  being  great  evidence  that  William 
Turner  was  in  me  same  burglary  with  James 
Turner,  and  there  being  47/.  of  the  money  of 
one  IlilX  a  ser^^ant  to  Mr.  Trjon,  stolen  at  the 
same  time,  which  47/.  was  not  in  the  former 
Indictment,  they  would  have  indicted  Wiiliaik 
Turner  again  now  for  Barglai^,  for  breaking  the 
house  of  Mr.  Tryon,  and  takechenCe  47/.  M'  tfaia 
money  of  Hiirs ;  but  we  all  agreed  tliaft  Willian 
Turner  being  formerly  indicted  for  Burglary  in 
breaking  the  honse  of  Mr.  Tryon,  and  stealing 
liis  goods  and  acquitted,  he  cannot  now  hi 
be  indicted  again  for  the  same  burglary  for 
breaking  the  house ;  but  we  all  agreed,  h^ 
might  be  indicted  for  felony,  for  string  the 
money  of  Hill.  For  tbev  are  several  ieloniM, 
and  lie  was  not  indicted  of  this  felony  beibre, 
and  so  be  was  indicted.  And  afterwards  I  told 
my  lord  chief  justice  Brrdgeman  what  'we  bad 
done  and  he  agreed  the  law  to  be  so'aa  we  bad 
directed.''    Kelyng,  80. 

But  it  now  seems  that  William  Tmner  might 
have  been  again  indicted  for  burglary,  vb. 
breaking,  &c.  and  uking  the  goods  of  Hill. 
See  Mr.  Justice  Buller's  very  able  judgment  in 
the  Cafes  of  Vandercom  and  Abbot,  Bak's  PI. 
Gr.  b.  XV,  8.  99.  Mr.  J.  Boiler's  division  of 
'biirglaiy  seems  to  be  Bound  ootwithstandhigtlft 
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Ateyii,  «vW  widi  gre«t  pwdhnce  bad  maoaieed 
dm  afiiiir,  «vlio  pneiMd  •eyvrai  qncacioiiE  to  tkie 
Mad  prnoneirs ;  who  fiodiog  their  said  ddigQ 
fotljr  dnccneivi,  declared  as  foUoweth : 

The  EiaminQtion  and  Coofessioa  of  Col.  James 
Turner  and  WiUiam  Turner,  two  of  the 
persons  in  ttie  robbery  of  Mr.  Trjoo,  taken 
by  sir  Thomas  Aleyn,  kot.  and  hart,  in 
the  pre»enae  of  t^e  right  boo.  sir  Anthony 
Bateinaa,  knt..  Lord  Mayor  of  the  city  of 
London,  sir  Richard  Drovvn  knt.  and  bart. 
sir  John  Robinson  knt.  and  bart.  sir  Rich. 
Pord,  and  sir  Rich.  Rive»,  knigtits,  sheriffs 
of  the  city  of  London,  the  19th  of  Jan. 
1664. 

That  the  contriving  and  tettiog  of  fchis  roh- 
%ery  «ra«  wholly  acted  by  col.  Janwa  Turner; 
WKlihac  it  was  in  limitation  about  ChristnfMs 
last,  and  sliootd  hav«  'been  put  in  eaecation  a 
week  sooner,  btft  that  the  <ycher-  friend,  whom 
col.  Turner  broufiht,  was  drunk,  and  one  White, 
who  wos  one  •of  the  actors,  would  not  venture 
his  life  with  him :  That  tbere  were  four  persons 
that  robbed  him :  Col.  James  Turner,  William 
Turner,  White  a  Solicitor,  and  White's  friend, 
whose  name  they  knew  not :  That  upon  Thurs- 
day the  7th  day  of  Japuary  instant.  Col.  James 
Turner,  William  Turner,  White,  and  the  other 
person,  whose  name  they  knew  not,  met  at  tlie 
ited-Lion  in  Bisbopsprare-street,  near  to  St. 
'Helen's,  about  three  of  the  •dodfr  in  the  after- 
noon, wliere  they  dmed :  Col.  Tomer  fetched  a 
neck  of  ^eal  from  the  cook's  for  their  <iiniler ; 
and  then  they  agreed  to  rob  Mr.  Francis  Tryou 
(mho  lives  in  Litne^reet)  that  nif|;bt,  and  w'ent 
to  meet  agaiik  at  the  same  house  by  six  of  the 
fdock  that  evening :  Bot  the  <room  where  they 
were  to  meet  'being  taken  up,  they  went  over 
to  the  Four  Swans,  or  the  Green  Dra^^on,  and 
ihere  they  all  staid  till  •eiybt  of  the  olook .  Col. 
Turner  did  theu  assure  them  that  the  doors 
'lifaould  be  opened;  for -that  by  his  own  confea- 
sion  be  had  got  the  iinpreBsion  of  the  key  of  the 
lioor  in  wai^  and  had  another  key  made  by  it ; 
Iratknew  not  the  smith  that  made  the  key. 
From  that  place  col.  Turner  carried  them  to  the 
new  market  in  Leadenball,  where  they  sat  upon 
the  stalls  for  the  apace  of  half  an  hour;  and 
then  he  came  ubto  them,  and  tdld  them  the 
man  and  maid  were  now  gone  out,  and  tint 
now  was  their  time.  Thereupon  col.  Turner 
opened  the  door  with  his  key,  and  let  them  in. 
Then  they  went  up  the  stairs,  col.  Turner  lend- 
ing the  way.  He  lit «  candle  in  the  kttolien, 
and  went  up  into  Mr.  Tryon*«  chamber  all  four 
of  them.  Col.  Turner  went  near  the  bed'a-lieet, 
the  curtains  being  drawn  close.  Mfhite  aiKf 
the  other  persons  put  a  cloth  Into  >Mr.  Tryon*6 
-mouth,  stoppeil  it,  anil  bound  his  feet  and  his 
hands.  Col.  Turner  brought  down  the  key  of 
the  warehouse  and  the  counting-house  oat  of 
bis  pocket,  opened  ihe<W8fehoo6e  door  and 'the 
eounttng^faoase,  and  took  tfae4eyB  of  the  iron 
ebest,  and  took  out  fba  money  and  the  jewels. 
'William  Ttoier'narried  tpwo  waUets  with  •four 
%«g»  of  moBcyi  «s  ftie  ^xmooiv^i :  Aad  odl. 


Tomer  said  that  the  said  Wen.  Turner  oaraed 
400/.  and  White*  carried  two  wallets  more^ 
suppoSlBd  to  be  four  bags  6£  some  huhdi^ 
pounds.  C«I.  Turner  and  tlie  other  person 
carried  the  rest  of  the  mouey,  only  col.  Turner 
carried  away  the  jewels  in  his  two  bags.  That 
W«..  Turner -did  not  see  any  tuoney^  but  as 
they  »ai4i  it  was  money.  They  did  not  stay  in 
Mr.  iryon's  house  above  an  hour.  Thai  they 
carried  all  the  aforesaid  money  and  jewels  into 
aiodging  in  one  Nicholas  Uicken^on's  house 
in  Lousy-iane  in  DukeVpbce,  whidi  tiiey  hirad 
some  days  before,  pretending  it  for  the  use  of 
a  BMtier  of  a  ship,  his  mate,  parser^  and  boat- 
swain. They  carried  the  money  in  about  ben 
o'clock  at  night:  When  the  maid  let  them  in, 
thepr  blew  out  the  candle,  carried  up  ilie  maney 
smd  jewels,  Wro.  Turner  going  under  the  name 
of  purser.  Col.  Turner  and  Wm.  Turner  came 
away  that  night  and  left  the  money  and  (he 
jewels  there.'  The  next  morning  cul.  Turner 
lietcbed  away  themoney  and  jewels  at  five  turns 
to  his  own  house.  Andsaith,  That  Wni.  Turner 
was  te  hiwe  100/.  of  the  monc^  for  his  pains. 
While  and  his  friend  SO/,  a  piece  for  their  pains, 
and  Col.  Turner  was  to  have  the  wst.  That 
William  Turner  knew  not.of  any  of  the  jewels 
nor  White,  none  but  Col.  Turner.  That  after 
that  night  William  Turner  never  aaw  Col. 
Turner,  nor  the  other  persons  in  llie  robbery, 
till  himself  with  Col.  Turner  and  others  were 
arraigned  fur  the  fact  at  Newgale.  Neither 
did  the  said  William  Turner  see  any  money  ar 
jewels  opened;  neither  did  he  iwceive  one 
|Mnny  of  the  moeey :  neither  was  tie  in  the 
oounting-hoQse  of  Mr.  Tryon.  That  neither 
Col.  Turner's  wife  nor  sons  knew  of  this  rob- 
bery; only  that  they  helped  him  w  remove 
the  money  away  on  Saturday  momiug.  That 
•the  mon^  was  in  ibe. house  on  Pxiday  atNiight, 
when  the  consuble  and  marshal  searched  bis 
house;  but  they  had  hid  them.  That  Col. 
Turner  being  asked  where  the  jewels  were  mi 
Satordav  mosning,  said,  he  did  deliver  them  at 
six  of  the  clock  to  White  in  both  tlie  baip. 
That  the  carcanet  of  rubies  were  not  in  those 
bags.  That  Col.  Turner,  in  the  condusibn, 
confessed,  that  he  had  not  done  not  that  be 
did,  but  that  he  did  lately  undenUMd  tbat  ano- 
ther .person  was  nmde  eaecutor,  and  tfaat  be 
was  resolved  te  have  somewhat. 

AfterCel.  Turner's  >examittalion,  SirTbonas 
Aleyn  told  <}ol.  Turner,  that  the>fiFst>  past.ef 
repentance  was  confession^  the  second  restito* 
tion ;  and  1^  being  a  convict  person,  and  in  all 
probability  not  likely  to  continue  loi^  in  this 
world,  it  were  much  better  for  him  to  restore 
what  was  another's  man's,  than  to  ihink  to  en- 
rich his  wife  and  cliildren,  by  leaving  them  that 
which  he  knew  was  none  of  his.;  and  that  one 

{>enny  of  hisown  estate  lefblhem,  would  continve 
onger  with  them  than  e  pound  of  anotber  bo« 
dy's :  and  thereupon  he. was  pressed  to  restore 
Mr.  Tryon  the  rest  of  his  money,  and  the  car- 
oanet  of.nibias  andtliamoods  yet  in  hi*  enatody. 
Vbis-lMMi  eoeh^  present  .influence oipen  ilr. 
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Tarner,  that  he  said  he  would  immediately  go 
and  fetch  the  carcaaet ;  which  he  accordingly 
did,  and  delivered  the  same  into  the  bands  of 
Sir  Richard  Rives,  one  of  the  sherifis. 

January  19,  in  the  £vening. 

Clerk,  Set  James  Turner  to  the  bar,  James 
Tamer,  hold  up  thy  hand :  thou  standest  here 
convicted  of -Felony  and  Burglary,  for  the 
felonious  stealing  of  the  goods  and  money  of 
Francis  Tryon ;  what  canst  thou  say,  why  the 
court  should  not  give  thee  judgment  to  die  ac- 
cording CO  law  ? 

Col.  Turner,  My  Lord,  I  humbly  desire  your 
honour,  and  the  honourable  bench,  you  would 
be  pleased  to  grant  me  a  reprieve. 

J.  Howel.  Ihat  we  cannot  do;  the  court 
must  give  judgment  upon  you:  If  you  can  by 
any  means  prevail  with  his  majesty  to  do  it, 
jou  may  use  your  interest;  but  the  court  can- 
not do  iL 

Col.  Turner,  I  desire  your  honours  I  may 
be  transported. 

J.  Hotcel,  That  likewi&e  is  in  the  power  of 
bis  majesty  :  that  he  may  do,  if  he  please.  It 
is  not  in  the  power  of  the  court :  we  have  no- 
thing to  do,  but  to  give  jitdgment. 

CoL  Turner,  You  do  it  with  others. 

J.  HoweL  No,  not  in  this  case  of  buq^lary  ; 
but  leave  that  to  bis  majesty  ^  mere  mercy  and 
grace. 

CoJ.  Turner,  My  Lord,  I  shall  humbly  de- 
sire that  my  wife  and  the  two  youths  may  be 
discharged. 

J.  Howel,  She  is  found  Not  Guilty ;  and 
tlierefore  she  shall  have  her  acquittal  upon  the 
discharge  of  the  gaol.  Those  that  are  acquitted, 
they  must  be  discharged,  if  the  court  do  not 
tee  cause  for  their  further  detention « 

Col;  'I\irner,  I  pray  the  young  man  and  my 
wife  may  be  diftcharged. 

J.  Howel,  Whosoever  are  found  not  guilty 
must  have  their  discharge  according  to. law. 

CoL  Turner,  My  I^rd,  I  hope  the  bench  is 
satisfied  about  the  young  man. 

J.  Howel,  Say  no  more. 

CoL  Turner,  Your  honour's  humble  servant. 

Glerk,  Set  James  Turner  to  the  bar. 

J.  HoweL  I  must  pronounce  the  Judgment 
of  the  court,  which  is,  '  That  you  go  to  the 
place  from  whence  you  came,  and  s^i  to  that  place 
of  execution  which  s6all  be  appointed  to  you 
by  authority,  there  to  be  hanged  by  the  neck 
till  you  be  dead  ^  and  the  Lord  have  mercy  on 
yoursouLV 

Accordingly  the  said  CoL  James  Turner  was 
drawn  in  a  cart  from  Newgate  to  Liroe-street- 
£nd  in  Leadenhall-Street,  the  21st  of  January, 
and  was  there  executed  on  a  gibbet  erected  for 
that  purpose. 

The  Speech  and  Deportment  of  CoL  Jahes 
Turner,  at  his  Execution  in  Leaden  hall- 
street,  January  21,  1664. 

''^     About  eleven  o'clock,  col.  Turner  (attended 
nith  Mr.  Oidiaary  of  Newgate,  and  another 


minister,)  was  drawn  in  a  cart  to  a  gibbet 
erected  iii  Leadenhall-street  at  Lime-street  end  ; 
where  commg,  col.  Turner  called  the  execu- 
tioner to  him,  told  him,  that  bb  friends  were 
desirous  of  ail  his  cloaths,  and  that  in  con- 
sideration thereof  he  gave  him  50i.  and  fs. 
6d,  to  drink,  and  about  15«.  to  tha  Serjeants  and 
Yeoman,  attending  to  see  his  body  and  clothea 
delivered  to  one  Mrs.  Smith  there:  And  stand- 
ing in  the  cart  said  as  followeth : 

Sir  Richard  Ford,  aiid  you,  the  other  Mr. 
SberiflT,  and  all  you  gentlemen  :  Fam  come 
hither  to  pay  that  debt  I  owe,  and  that  every 
man  owes  to  nature;  it  is  the  ju)«t  hand  of 
God  upon   me  for  my  sins,  and  there  is  no 
man  hath  done  me  wrong  in  it,  and  truly,  it 
is  my  sins,  and  the  greatueu  of  my  sins  (and 
that  I  am  very  sensible  of)  hath  brought  me 
liither;  and  the  greatest  sin  that  troubles  me, 
and  lies  upon  me,  (which  I  hope   the  blood  of 
Jesus  Christ,  nay,  I  am  confident,  the  blood 
of  Jesus  Christ,  hath  washed  all  my  sins  away,) 
is  that  sin   which  I  was  much   addicted  to^ 
and  that  was  the  sin  of  prophaneness;  of  blas- 
pheming God,   of  taking  his  name  in  vain. 
It  is  truth,  I  must  not  on)y  accuse  myself,  but, 
in  some  sense,  give  you  tiio  truth  of  my  con- 
science.    I  never  heard   any  man  or  woman, 
or  «%hatever  they  were,  swear  in  my  life,  but  I 
did  tremble  to  hear  them  :  For  keeping  of  com- 
pany with  gentlemen  of  honour  (they  were  men 
of  quality,  tliough  that  were  an  ill  quality  in 
thoiu)   was  the  occasion  of  it.     I  never  kept 
company  with  any  poor,  base,  inferior  people, 
WmU  any  thief,  or  any  such  like  base  peraony 
in  all  my  life,  but  fled  from  them,  and  avoided 
them,   till  this  accident.  '  Truly,  tliose  pOor 
men  engaged  in  it,  I  must  free  them,  I  brought 
them  into  this  business  clearly    and  freely; 
and  I  beseech  you,  Mr.  Shenffii,  as  I  am  a 
dying  man,  that  you  will  help  those  people  in 
this  business ;  poor  silly  men !  As  I  was  telling 
you,  for  that  great  sin  of  swearing:  keeping 
company  with  persons  that  did  swear,  I  did 
get  a  habit  of- swearing,  tliough  I  hated  it  and 
loathed  it,  when  I  observed  it  in  myself,  and 
yet  may  be,  did  it  again,  forgetting  presently 
and  not  observing,  l^ng  of  a  hasty  nature. 
It  was  ray  rashness,  and  my  incoosiderateness, 
that  hath  brought  me  hither.    Gentletneo,  it 
is  expected  by  all  the  city,  and  by  all  the 
world,  that  knows  me.  that  I  should  make 
some  great  and  notorious  confession;    it  is 
troth,  1  must,  and  freely  do  here  confess,  as 
I  said  before,  that  it  is  my  sins  in  general,  and 
that  sin  of  blaspheming  God's  name ;    I  do 
charge  myself  particularly  with  that,  as  the 
occasion  of  bringing  me  hither;    as  for  the 
fact  itself ;  I  do  tell  ye,  it  was  my  own  act,  my 
own  contrivance,  and  the  poor  souls  thai  are 
yonder,  knew  nothing  of  it. 

Gentlemen,  you  wUl  live  when  I  am  gone  ; 
there  is  my  two  sons;  I  here  declare,,  as  I 
eipect  mercy  by*aod-bye,  at  the  hands  of  my 
Saviour  and  my  God,  they  are  as  innocent 
as  any  person  that  looks  upon  me.  For  the 
youngest,  my  son  Ely,  be  never  knew  or  heard 
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of  one  peony  of  the  mooeyy  or  basinen  «t  all ; 
therefore  be  is  clear:  he  was  in  his  bed  that' 
night  it  was  done,  and  in  the  morning  it  was 
removed  from  my  house:  For  the  elder,  lie 
never  knew  of  any  monies,  or  any  thing  of  it ; 
only  [  did  telJ  him,  that  it  was  a  merchant's 
money  that  was  broken  and  that  I  would  secure 
it  for  his  wife  and  children  ;  so  that  He  was 
clearly  innocent  of  any  thing^of  the  fact  of  the 
robbery  of  the  house ;  he  knew  not  that  it  was 
Mr,  Tryon's  money,  but  did  carry  that  money 
with  me  to  Tower-hiil,  as  I  bid  him;. so  that 
he  is  as  innocent  as  the  younger.  You  un* 
derstand  me,  Mr.  Sheriflfs;  if  you  bid  your  ser- 
vadt  take  so  much  money,  carry  it,  and  dispense 
of  it  as  you  direct  him,  what  is  it  to  him  how 
you  came  by  that  money  ?  So  that  I  say,  this 
elder  son,  he  is  (I  speak  in  the  presence  of 
God)  as  free  as  the  other. 

I  do  hez  and  beseech  you,  Mr.  Sheriffs,  in  the 
bowels  of  tender  mercy  and  compassion,  that 
you  would  go  to  the  lord-mayor,  to  the  court  of 
aldermen,  that  these  two  poor  young  men  may 
be  discharged ;  let  them  not  lie  there  until  the 
next  sessions,  among  thieves  and  murderers, 
for  they  will  be  utterly  undone.  They  are 
come  from  the  loins  of  good  parents ;  my  fa- 
ther was  an  ancient,  reverend  divine,  a  parson 
within  eleven  miles  of  this  town,  a  godly  minis^ 
ter,  forty  odd  years  minister  of  one  parish ;  no 
man  more  beloved  than  he,  a  man  of  charity, 
and  for  peace,  never  suftered  them  to  go  to 
law ;  be  was  justice  of  peace  amongst  them, 
mediator  for  them ;  if  any  poor  wanted  any 
thing,  they  came  to  him,  he  relieved  them :  he 
did  all  the  poor's  business,  and  composed  the 
differences  of  the  rich  likewise :  I  am  the  son 
of  that  father,  though  an  unfortunate  son.  My 
wife  was  a  gentlewoman's  daughter  in  Dorset- 
shire, her  mother  had  a  great  portion,  and  is 
yet  living;  they  are  of  the  family  of  the  Foyles, 
8,000/.  the  old  king  had  of  her  uncle,  which 
was  lent ;  they  were  persons  of  quality.  I  say, 
these  children,  they  came  from  the  loins  of  good 
persons.  This  I  speak  in  reference  that  you 
will  take  that  fatlierly^  care,  that  these  two 
poor  boys  may  be  turned  out  of  prison.  Their 
mother  bath  nothing  to  support  them :  Suppose 
it  yoor  own  wife's  case ;  add  not  affliction 
to  affliction ;  restore  her  children  to  her  this 
n^ht,  let  me  beg  it,  that  God  may  be  praised 
-and  glorified  in  the  truth  of  all  things.  Will 
you  promise  it,  Mr.Sherifis,  that  you  will  en- 
deavour it  f 

Sir  Rd.  Ford,  I  do ;  I  have  been  ready  at 
all  times  to  promise  you  any  thing  which  was 
in  my  power  to  perfurm ;  but  ask  not  that  which 
is  not  m  my  power  to  grant :  You  desire  they 
may  be  discharged  to-night. 

Tumir,  That  is  but  comparatively;  as  soon 
as  possible. 

.Sir  Rd,  Ford,  I  do  promise  yon,  that  this 
that  you  have  declared  concerning  your  sons, 
•hall  be  communicated. to  the  proper  judges, 
and  I  will  endeavour  that  they  may  be  put  out 
of  our  gaol. 


Sir.  Rd,  Rhes,  And  I  will  use  my  endea- 
vours in  (he  thiug. 

Turner,  Fray  do,  .they  know  nothing  of  it ; 
pray  put  them  out,  my  wife  will  *want  them; 
she  hatli  no  comfort  lett,  and  this  will  ruin  her. 

Sir  Rd.  Rives,  We  will  do  our  endeavour; 
proceed  on. 

Turner,  I  have  done,  that  is  for  the  chil« 
dren ;  then  for  Wiiiiam  Turner,  what  he  did,  he 
did  at  my  instigation ;  he  acted  this  at  my  en*  • 
treaty,  it  was  wholly  by  my  direction,  therefore 
let  the  pour  man  be  likewise  discbai|;ed,  if  there 
be  no  other  thing  against  liim  but  this  fault. 

Sir  Rd.  Ford,  We  will  promise  that  we  will 
take  ail  occasions  to  give  an  iulimatipn  to  the 
lord  chief  justice  what  )*  m  have  declared,  in  ex- 
tenuating of  his  crime^  as  he  was  a  hireling  of 
yours. 

Turner,  I  have  told  you  that  it  was  my  sins 
that  hath  brought  me  hither ;  and  truly  1  must 
deal  really  with  you,  this  nation  is  very  full  of 
sin,  of  crying  sins,  of  sins,  that  (without  God's 
wonderful  mercies)  the  land  will  suddenly 
mourn  by  his  hand :  I  have  every  year  expected 
the  sweeping  plague  to  come  and  take  away 
two-thirds  of  tlic  nation  for  the  sins  that  lie 
upon  us;  and  truly,  notwiihitanding  the  minis- 
ters of  God  do  preach,  and  call,  and  cry  aloud^ 
yet  nobody  regards  them.  Truly,  from  the  ma- 
gistrate to  the  very  peasant,  there  is  abundance 
of  neglect  to  the  true  service  and  fear  of  God, 
tliat  my  soul  has  bled  and  groaned  within  roe, 
as  I  have  gone  up  and  down  the  streets,  and  as 
I  have  lain  in  my  bed.  And  I  roust  ingenu- 
ously confess  to  you,  that  1  have  not  once  or 
twice,  nor  a  hundred  times,  hut  a  thousand 
times,  wished  myself  dissolved,  and  in  another 
world.  I  have  been  sick  of  it,  not  for  any 
want,  but  with  the  mere  trouble,  the  dislike 
that  did  so  displease  me,  to  see  all  manner  of 
business  in  tumults  and  disorders,  and  sin,  and 
all  manner  of  wickedness;  that  truly  I  have 
had  no  pleasure  (these  latter  years)  in  the 
world ;  indeed  I  have  not.  I  have  (to  my  poor 
wife)  said  many  a  hundred  tiroes.  Lord  God, 
that  thou  wert  in  thy  grave,  and  I  too,  were  it 
not  for  these  poor  children ;  truly,  I  could  beg 
it  of  God,  seeing  all  people  are  iu  combustion, 
none  tied  in  love  and  amity.  When  I  was  a 
boy,  there  was  tio  such  doings ;  my  father,  I 
told  you,  was  a  minister,  there  was  eight  or  ten 
gentlemen,  adjoining  families,  who  kept  a  house 
of  hospitality,  loving  friendship,  peace  and  quiet- 
ness ;  but  now  there  is  no  such  thing  in  the 
world :  It  is  a  new  world,  a  world  of  malice  and 
difference;^  and  it  is  to  blame,  that  brethren  do 
not  hang  together  in  unity. 

It  is  expected,  that  I  should  declare  here,  as 
a  dying  man,  somewhat  to  free  myself  from  those 
aspersions,  accusal  ions,  and  calumnies,  that 
bave  been  laid  upon  ni« ;  those  marks  with 
black  coals  that  people  lijive  laid  upon  me; 
I  do  declare  to  you,  there  are  a  great  many 
scandals  that  lie  upon  me.  I  shall  not  ju^tiiy 
myself  at  all,  but  rather  accuse  myself,  that  I 
am,  as  St.  Paul  saith, '  The  greatest  of  sinners/ 
But  lor  tbost  ihjogs  that  pie  laid  upoa  me,  I 
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was  a  prisoocr  at  Liilon  in  Bcdfbrd»bira ;  Mn^ 
iog  the  king  ap  firom  Newark  to  Oxford^  1  was 
wounded,  shot  iu  the  oeck,  and  taken  prttooer  : 
And  'tis  very  welJ  known  b^  Mr.  William  Cot* 
ton,  who  is  one  of  the  gentlemen  barbiogera 
of  the  king's,  be  is  the  ancieniest  to   this  kingy 
and  hath  served  his  father  in  Uiat  office  ;  It 
was  his  fortune  to  be  bard  hj  when  I  was  shor, 
who  was  then  a  stranger  to'  me,  but  be  being 
one  of  tlie  king's  servants,  and  hearing  a  lieo- 
tenant  colonel  of  the  king's  was  slain,  be  cams 
in  ;  after  I  vras  shot,  I  was  crept  into  an  hedga 
among  briers  and  thorns,  so  deep^  th«t  be  was 
forced  to  cut  a  way  toi:onie  at  me,  and  so  drew 
me  nut,  or  I  bad  died  there.    I  was  prisoner  at 
Luton,  so  to  St.  Alban's  wiiere  I  laj  iu  cure  in 
tlie  compter,  'till  it  cost  me  my  first  penny  rec- 
koning, sixty  odd  pounds  in  gold ;  tliey  trusted 
me,3nd  took  my  word  'till  I  could  send  to  York, 
where  my  wife  lived,  nineteen  inilea  beyood 
York ;  When  I  was  able  to  ride,  I  was  broogbt 
to  town,  put  into  London-bouse,  where  I  abided, 
and   paid    my  ransom,   no  exchange  would 
be  allowed.    The  king  that  is  dead,  (of  blessed 
memory)  sent  three  exchanges  for  me,  bis  owa 
trumpet,  Sir  Marmndukc  Langdale*s  trumpet, 
and  my  own  trumpet    The  committee  at  St. 
Alban's  returned  the  trumpeters  word  that  I  was 
dead,  for  my  wonnds  were  mortal,  and  so  I  be- 
lieve they  did  tliink  I  was  dead.    Afterwards  I 
had  command  of  more  than  one  tipoop,  aad  I 
was  lieutenant-colonel  to  sir  John  Preston,  and 
was  eldest  captain  to  the  marquis  of  New- 
castle. 

Sir  Rd.  Ford,  I^ave  no  pleasure  to  intea- 
rupt  you  ;  if  you  have  any  thing  to  say,  that 
may  fit  you  for.  your  change,  as  marks  (for 
avoiding  these  inconveniences,)  to  the  people-*^ 

Turner.    I  have  done.  Sir  Richard. 

Sir  Rd,  Ford.  I  do  not  appprebend  this  a 
proper  work  for  a  dying  man  ;  in  good  earnest 
mcihinks,  it  is  not  a  proper  work,  for  .you  to 
give  this  narrative  now  of  affairs  in  the  army. 

Turner.  1  have  but  a  few  words  more;  I 
have  wholly  told  you,  that  it  was  my  own  con* 
trivance,  and  nobody's  else,  that  I  come  hither, 
and  therefore  I  do  justly  suffer  hereby  the  hand 
of  God  and  justice ;  and  I  do  desire  all  Chris- 
tian people,  that  either  bear  me,  er  see  me,  or 
shall  hear  of  me,  that  they  will  take  wamiag 
by  rae ;  it  is  the  first  offence  of  this  .nature 
that  ever  1  had  to  do  withal  in  my  life.  God 
is  ray  witness,  as  I  said  befiire,  I  never  knew  a 
thief  or  dishonest  man,  but  I  avoided  tbem : 
But  I  say,  and  I  could  wish  with  all  my  soul, 
and  I  desire  it  earnestly,  that  all  people  would 
take  warning  by  me  this  day,  and  to  avoid,  as 
much  as  may  be,  all  sins  in  general :  And  I 
must  declare  to  you  likewise,  that  if  it  had 
pleased  God  that  two  of  the  officers  bad  not  met 
roe,  aad  arrested  me  in  St.  Mary-Axe,  between 
two  and  three  of  the  clock,  and  CMvied  me 
here  to  tlie  Hoop  tavern,  where  tfaey  staid  me, 
fiir.  Tryon  bad  bad  every  pennyworth  of  his 
gopds  and  roney,  and  not  lost  a  farthing,  nor 
a  Jiair  of  his  bead ;  but  God  ibi^give  tbem.  A 
great  deal^of  blame  bath  lain  upon  jnc  about 


dear  my  family  and  my  reputation,  as  I 
can  before  Gud,  and  in  Jesus  Chnst.  It  i^  laid 
nnon  me,  tha(  I  should  uke  200/.  of  Dr. 
Hewyt's  lacfy,  for  to  assist  her  in  the  helping 
bcr  husband  that  was,  in  the  getting  him  a  par- 
don or  reprieve.  To  thai  I  answer,  (I  know 
not  whether  I  shewed  you,  Mr.  Sheriffs,  my 
ladjr's  certificate  or  no;  I  heard  not  of  this  bu- 
■iness  till  within  these  two  nights)  I  never  beard 
of  her,  nor  her  basband,  in  such  a  manner ;  no, 
I  woald  not  have  had  that  sin  mixed  with  my 
blood,  not  for  ten  thousand  worlds;  I  should 
have  thought,  whenever  it  had  entered  into  my 
cogitations,  I  abould  have  thought  myself  eter- 
nally tost :  But  about  that,  I  sent  Mr.  Gray,  of 
Black  Friars,  who  rode  SS  miles  the  other  night, 
and  he  bath  brought  a  certificate  under  her  la- 
dyship's hand  to  the  king ;  which'  certificate,  if 
they  will  go  to  my  wife,  ibey  may  have  it,  and 
print  it.  Sh^  writes,  shewing  it  to  the  king^a 
most  excellent  majesty,  that  she  was  informal, 
that  James  Turner,  gentleman,  a  prisoner  in 
Newgate,  is  accuaed  for  taking  SCO/*  of 
her  towards  the  reprieving  of  her  husband ; 
she  doth  declare  she  never  knew  him,  nor 
beard  of  him,  therefore  she  u  bound  in  con- 
science to  free  him ;  and  so  she  humbly  takes 
ber  leave.  This  is  attested  by  that  gentleman, 
with  an  affidavit  under  the  band  of  sir  John 
Braropston,  knight.  She  got  a  letter  from  se^ 
cretary  Ttnirlow,  wherein  he  writes,  and  sets 
.forth  all' the  business,  That  one  col.  Whet  ton 
had  SS5/.  of  my  lady  Hewyt,  to  procure  this 
'business ;  and  that  Whetton  did  pretend,  that 
he  had  given  Thurlow  100/.  of  it  to  that  pur- 
pose, which  he  there,  under  his  band,  denied 
that  be  ever  received  one  penny,  directly  or 
indirectly;  so  that  Whetton  was  the  person 
clearly  accused,  and  she  sei^t  me  word,  she  is 
suing  him  for  the  money  ;  so  for  that  I  hope  I 
have  vindicated  myself  before  God  and  the 
world. 

In  the  second  place,  there  is  another  caluasny 
thrown  upon  me,  and  that  is.  That  I  should 
q/ovm  or  deceive  the  king  that  now  is  of  some 
money,  when  I  was  oeyond  sea  with  him ;  truly, 
it  is  well  known  to  tlioosands-of  the  world,  I 
was  never  out  of  England,  never  beyond  sea 
with  the  king,  never  coxened  him  of  a  penny ; 
tbat  I  have  served  him  and  his  father  with  all 
the  substance  that  I  bad,  with  my  blood,  and 
with  all  my  fortune  and  goods,  as  a  hearty  sub- 
ject should,  and  I  pray  God  receive  my  soul  but 
with  a  drop  of  his  mercy,  so  sure  as  I  served 
the  old  king,  and  prayed  for  him,  and  k»ved  him. 

The  first  commission  that  ever  I  had,  was 
eldest  captain  of  horse  to  William  marquis  of 
Newcastle,  in  bis  own  regiment ;  I  i^ave  him 
the  troop,  fourscore  and  seventeen  men,  well 
]i«>r8ed ;  I  never  received  one  penny  advance 
lor  the  said  troop,  and  bat  one  week's  pay  for 
ayself  and  officers,  and  three  weeks  pay  for  my 
troopers,  in  all  my  life  not  a  penay  more ;  1 
•arv«d  ban  faitbfally  ibur  years,  or  thereabouts. 
I  was  a  piisoner  at  London  hovse,  at  York,  in 
the  Tower,  at  the  eooneil  of  state,  the  court- 
nflrtialy  tad  (he  toaocil  of  wnr  of  OLivar'^;  I 
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thiMe  ?iikiaiy  who  tvere  half  drunk,  and  beat 
Mr.Tryoki.  I  say,  he  had  had  all  hit  goods 
again.  Gud  above  that  hears  me,  knows  my 
•oul,  it  was  not  intended  to  rob  him,  or  to  hurt 
him,  it  was  to  inputiaee  myself:  the  reasons  I 
told  him  yesterday.  He  is  the  worse  man,  the 
best  part  of  10,0002.  since  his  wife  died;  and  I 
had  lately  discovered  which  iray  and  how :  I  have 
told  him  of  the  person,  bat  this  is  not  a  place 
to  name  him,  or  speak  of  these  things ;  I  hope 
God  will  give  him  wisdom  to  avoid  dangers,  and 
to  make  good  of  what  I  told  him  yesterday ;  a 
worse  thing,  will  come :  for  he  wiU  be  robbed 
indeed,  if  he  have  not  a  care :  He  should  hare 
been  robbed  about  a  year  since,  and  he  did  em« 
ploy  roe  to  enquire  after  it,  and  discovec  itt  I 
have  given  him  warning  several  times :  He  is  an 
honest  brave  gentleman,  a  good  christian,  and 
an  honest,  charitable  man.  Bnt,  Mr.  Sherifis, 
assure  yourselves,  so  sure  as  I  am  going  to 
lieaven,  I  shall  be  there  in  glory,  so  sure  had  Mr. 
Tryon  (if  I  had  not  met  with  those  two  foolish, 
timorous  odicers)  have  had  bis  goods  and  money 
again^  there  never  had  one  woi^  of  this  business 
been  known.  It  was  a  sad  liite,  that  these  two 
fellows  out  of  a  littlo  fear  should  be  the  occa^ 
sion  of  my  coming  hither;  but  God  forgive 
them ;  Stubs  and  Lyon,  I  mean,  these  two  vil- 
lains, I  have  nobody  to  thank  for  my  blood,  but 
them ;  and  yet  do  I  free  them*  and  freely  fot^ve 
them :  And  I  forgive  the  whole  world,  as  freely 
as  I  desire  God  and  Christ  Jesus  abould  for^ 
give  me.  Mr.  Sherifiif,  are  you  satisfied  in  this? 
Would  you  have  me  say  any  more  touching 
the  fact? 

•   Mr.Sheriff',    It  is  satisfoction  to  as,  if  you 
are  satisfiedyourself. 

Turner.  This  morning  as  I  was  coming  oot 
of  the  prison,  to  add  scandal  to  scandal,  one 
came  and  charged  me  I  should  clear  myself 
about  a  lire  in  Lothbury,  in  the  new  buildings, 
whether  I  had  any  hand  in  that;  the  Lord 
Jesus  Christ  knows  my  soul,  'till  even  now  they 
asked  roe  the  question,  I  never  thought  of  it, 
but  was  then  heartily  sorry,  and  in  my  bed 
when  I  heard  of  it.  Another  sent  me  a  letter, 
but  I  tore  it,  one  John  Marshall,  touching  some 
money  that  was  lost  in  Coleman-Street ;  he 
Slight  as  ^ell  have  asked  the.  person  to  be 
bom,  as  have  asked  roe,  for  I  knew  not  of  it. 
And  one  brought  a  deed  of  one  Katharine,  I 
forgot  her  other  name,  alack,  I  know  nothing  of 
it.  There  was  another  large  paper  put  into 
lay  hands,  touching  a  man  that  died  in  my 
bouse,  one  Tqrner,  a  tall,  proper  gentleman, 
a  clothier  of  Kent ;  he  came  to  my  house,  and 
desired  me  to  furnish  one  Daintry  with  500/. 
which  he  had  a  place  at  the  Custom-ilouse  for : 
This  Turner  was  a  stranger  to  me,  only  a  name- 
sake :  It  is  thought,  as  by  the  paper  was  hinted, 
that  he  should  have  something  put  in  his  drink, 
which  should  occasion  his  death;  he  drank 
nothiog  at  ray  house,  more  than  what  my  wife 
and  self,  and  two  of  three  honest  gentlemen, 
that  were  there.  He  told  my  wife  once, 
JCousin,  saith  he,  *  I  am  very  ill,  pray  give  me  a 
f  cap  of  your  water  /  he  had  drimk.a  glasi  or 
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two  of  wine;  there  was  but  one'bottle  among « 
five  of  them ;  and  soon  after,  this  gentleman  • 
fell  asleep,  with  his  hand  on  his  cheeky  and 
never  waced  acain :  He  died  of  an  apoplexy,  or- 
letfaaigy,  as  the  Coroner  found  it.    I  mnst' 
clear  myself  of  this,  because  1  have  received  a  *. 
paper,  it  was  at  the  end  theteof  hinted,  >Vhe*  • 
ther  I  did  know  if  Daintry  was  not  concerned' 
in  this  business  ?  The  man  could  not  pat  any* 
thing  into  our  drink  sure ;  I  have  heard  of  your 
Spanish  tricks,  but  I  must  free  Daintry  of  that, 
according  as  I  understand  it.    He  was  to  do* 
Daintry  tlie  oourtesy,  6xkd  sorely  he  would  not 
so  reward  him.    I  believe  Daintry  was  as  free* 
as  any  body ;  but  the  Jury  and  Coroner  did  rc^' 
torn,  that  lie  died  of  God  s  visitation,  a  natural, 
disease,  and  I  hope  I  have  satisfied  the  world, 
of  that. 

Ordinaty  of  Nevgtte^  Pray    col.  Turner;, 
know  you  notliing  of  a  glass  jewel,  delivered  ten 
the  countess  of  Devonshire,  in  the  room  oC 
another? 

.  IWrner.  I  know  nothing  of  such  a  thing ;  £. 
never  had  any  jewels  of  her  in  my  lifo;  &e  is 
an  honourable  person,  she  will  sot  speak  of. 
such  a  thing. 

I  will  DOW  give  account  of  my  fiutb.    I  have* . 
been  bred  op  a  true  Protestant  of  the  Primi*: 
tive  Chorch  of. England;  my  father  bred  me^. 
and  instructed  me  very  striody  in  the  law  of* 
God  :  I  will  not  tell  you  when  I  came  to  ap- 
prentice, I  will  let  that  alone:  I  am  free  of  the. 
company  of  Drapers ;  and  I  have  lived  ctvili  v 
and  honestly  iu  St.  Martin's,  at  the  upper  eoi 
of  Clieapside ;  I  am  sure  there  are  aihousaad. 
sorrowiful  souls  and  weeping  eyei  for  me  this 
dav.- 

'Sir  Rd.  Ford,  Pray  put  that  little  time  that 
you  have  to  spend  here  to- good  use^  and  leave* 
()£f  these  relaiions.      »  r 

Turner.  Have  a  little  patience,  let  me  satisfy 
the  world  a(  some 'particulars ;  I  was  a  constant* 
church-man,  it  is  well  known  to  my  parishion- 
ers; I  never  durst  see  a  man  in  the  charch 
with  his  hst  on,  it  troubled  me  very  mncb.  If 
a  man  comes  before  a  judge  on  earth,  he  is  not 
suBRered  to  wear  hia  hat,  much  les$  shouhl  they 
before  the  magibtrate  of  magistrates^  tho  God 
of  Heaten. 

Sir  B4.  Ford.  Hear  me  one  word ;  those 
reverend  persons  about  you,  methinks  they 
should  admonish  you  to  leave  off  these  dis- 
courses. 

Ordinary.  We  press  to  the  condemnation  o£ 
a  man's  sel^^  that  be  might  be  justified  in  God's 
sight.  » 

Turner.  Mr.  Sheriff,  I  will  hold  you  but  a 
very  little  while  longer ;  i  do  here  trmy  CTPf^BM 
that  I  have  been,  as  I  have  said,  a  very-  great 
sinner,  guilty  of  ^  the  sins  in  the  world. 

Ordinary.  Speak  to  some  particulars. 

Turner.  Pray,  be  quiet,  can  ye? Espfrf 

cially  that  of  prophaneness;  I  am  truly  sensible^ 
heartily  son owfol  for  my  sins ;  and  I  do  beg  of 
God,  of  his  infinite  mercy,  through  the  merit;i 
of  Christ,  who  died  for  me,  to  wash  away  all 
my  sioS|  and  all  the  sins  of  this  people  he^epr^ 
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t«Bt,  ftsd  all  Ihe  tint  of  tb«  whole  world.  I  do 
b«gi  tlMt  Qod  will  open  the  beon  of  «ny  men 
that  ttoggen  in  fiiith,  to  ooofinn^  him.  I  do 
Mjr,  wad  fiawn  my  uilvetion  upon  it.  That  no 
maw  dare  gainsay  that  Jetut  Chiist  died  ibr  tin- 
ners, of  whom  i  am  chief:  That  man  that  iay« 
hold  apon  Christ  by  faith«  the  gates  of  hell 
shall  nefer  prevail  against  hin.  Truly,  I  am 
thooght  to  be  a  great  drinker,  a  company- 
keeper;  my  occasions  did  call  me  to  taverns, 
but  I  bless  God,  I  think  there  is  no  nan  (pai>- 
doa  me,  for  I  will  not  speak  it  with  otteatatioo,) 
I  hope  ne  man  ever  saw  me  disgoised  in  drink, 
to  my  knowledge^  except  it  was  when  I  was  a 
boy.  I  am  truly,  heartily,  and  sincerely  sor^ 
rowlbl  for  my  sins :  i  do  oonfett  Uiem  before 
lay  God,  and  tlie  whole  world,  that  the  least  of 
any  sins  are  able  to  throw  me  into  hell ;  but 
tlMit  the  biood  of  Jesas  Cbrisi,  tl|at  doth  wash 
•way  the  siat  of  the  whole  world,  bath  puff^ed 
mid  cleansed  mine.  I  say,  I  do  here  hearuly, 
solemnly,  and  wboHy  con  few  my  sins,  and  am 
tftily  torrowfol  for  them ;  that  is  my  confession, 
with  mora  trouble  of  soul  than  I  am  able  to 
cKpMst^  Here  I  have  made  mn  true  and  faiU»* 
fol  confession.  In  the  second  place,  I  hava 
made  restitution,  so  far  at  in  roe  lay  ;  the  gen* 
tieman  hath  every  one  of  his  jewds  again, 
•very  'forthing-wonh;  nay,  be  hath  2,000/. 
worth  more  than  be  missed,  therefofe  there  was 
110  intention  of  felony:  But  my  sad  fate  ia 
aaeeting  with  those  two  sad  officers,  God  of 
bis  mercy  evevlastin<>ly  forgive  them— • 

Mr.  OrSmaty,  £xpre8t  your  chanty  as  to 
tba  world. 

TSttmer,  Do  not  pot  mc  eat  ofmyway,  I 
must  go  step  by  step.  First,  I  have  given  youmy 
0Wn  confession  :  secondly,  I  have  made  rttti- 
tatiofi,  1  have  rettored  ail  to  my  power :  the 
third  thing  that  is  behind  of  a  christian,  is  my 
tnie  aad  aafoigned  repentance,  and  ray  charity 
lo  tba  whole  world ;  that  God,  that  is  the 
eearcber  of  aN  secrets,  that  triee  the  rains,  that 
hnowa  all  the  inner  pajts,kaowsmy  sool,  that  I 
long  and  desire  to  be  with  Jttus  Christ  in  glory. 

Mr.  Ordinary.    Which  it  bast  of  all. 

^tkrmtr.  I  am  in  perfect  charity  with  tlie 
tvhule  world;  it  is  eipected  by  some,  that  I 
ahould  fall  upon  some  persons  to  recriminate  on 
tbem  ;  I  shall  not  do  it,  the  Lord  God  of  his 
infinite  mercy  forgive  them.  It  was  reported 
to  his  majesty,  that  on  Sunday  last  I  was  drunk 
and  that  I  abtiscd  this  reverend  person  Mr. 
Ordinary:  This  news  was  brought  me  by 
aome  that  wete  present  when  the  king  was  told 
joch  stories,  that  I  was  drunk,  and  ranted,  and 
awore  God  damn  me,  and  God  mnk  me,  and 
tfiat  I  had  6,000/.  and  I  would  have  a  pardon 
and  cared  not  for  the  basiness,  and  would  have 
a  pardon  when  I  please.  This  great  reproach 
was  thrown  upon  me  to  the  kinp,  and  that, 
with  some  other  scandals,  has  taken  off  the 
;S  aflections  :  but  this  is  altogether  false, 
^Mr.  Hicks,  ray  landlord,  can  tell,  that  on 

Xay  morning  he  wonld   have  had  me  drank 
>pin|^*8  draught ;  I  told  him,  no»I  would 
4  ooly  drank  oaesmaU  cup  of  cyder 
\ 
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in  ibe  noniiog»  two  little  glaum  of 
oae  glass  of  daiet  at  dinner.  I  went  to  churcb 
with  this  ravercnd  gantltman*  when  I  received 
a  great  deal  of  comfort  to  my  soul,  for  which 
I  thank  hims  He  made  a  toand  tcholar-lika 
sermon,  and  fit  for  persons  in  oar  condition. 
I  did  perceive  they  wanted  a  clerk,  and  I  took 
apon  me  to  officiate  as  clerk,  and  I  was  happy 
I  had  that  opportunity.  I  came  honae,  and 
remained  in  my  chamber.  Aboot  ei|^  or 
nine  o*clod(|  Juatice  Stringer  came  to  mm  ia 
Cliancery-Laoe,  and  two  or  three  knights  and 
persons  of  quality,  eight  ar  nine  in  all :  thev 
nad  one  bottle  of  sadi  ansong  them,  of  wbion 
I  drank  one  little  cup  i  and  for  the  twearina  of 
those  oaths,  I  did  not  do  it,  I  hate  them,  they 
were  netruths,  and  the  Lord  forgive  tbem  that 
raised  that  scandal. 

Sir,  I  must  desire  that  von  would  bow  joia 
with  me  in  prayer ;  hot  I  havefoigot  one  thiag, 
it  is  short :  that  night  the  sessions  broke  up,  I 
was  put  in  the  Hole  :  it  is  n  most  fiearful,  fidp 
deploruUa  place;  Hell  itself,  in  oompariioa 
cannot  be  such  a  place ;  there  is  neither  bench, 
stool,  nor  stick  for  any  person  there ;  they  lie 
like  swine  upon  the  ground,  one  upon  another 
howling  and  roaring ;  k  was  more  terrible  to 
me  than  this  death  :  I  would  humbly  beg,  that 
Hole  may  be  provided  with  some  kind  of  boards 
like  a  court  of  guard,  that  men  may  lie  down 
upon  them  in  ease ;  for  when  they  should  ba 
best  prepared  for  their  ends,  they  are  most  tor- 
mented. Wing  only  upon  \he  ground  ;  they  had 
better  take  tbem  and  hang  (hem  as  soon  as 
tliey  have  their  sentence. 

Jackson^  the  keeper.  Seventeen  oot  of  nine- 
teen made  their  escapes  out  of  that  Hole,  they 
having  only  a  form  there. 

Turner.  I  did  with  these  poor  joals  pray 
heartily ;  none  were  able  to  pray,  poor  crea- 
tares  !  two  were  dying ;  I  prayed  with  them, 
comforted  them,  as6»i&te<l  them,  and  gave  them 
five  shillings  when  I  came  out  of  the  Hole  :  now 
pray  join  with  nie  in  prayer. 

Sar  Richard  Ford.  If  I  did  think  there  were 
a  reprieve  to  come  for  yo^,I  could  be  content- 
ed to  bpia  out  the  time  thus ;  but,  in  good 
earnest,  I  expect  none ;  uivless  you  hi^  aa 
apprehension  you  were  not  to  die,  you  wonki 
not  thus  run  to  so  many  impertinencies,  that 
methinks,  cannot  fit  you  for  death. 

Tamer.  Truly,  I  expect  none;  pray  join 
with  me  in  prayer. 

(Then  he  prayed  some  time,  and  Mr.  Wei- 
don,  the  ordinary  af  Newgate,  joined  with 
him  in  prayer,) 

Mr.  Ordinary.  The  Lord  Jesus  Aave  mercy 
upon  tiiee  ! 

Turfier.  Mr.  Sheriffs,  God  be  with  ye : 
pray  remember  my  duty  and  respects  to  my 
Lord  Mayor,  and  to  all  the  aldermen,  and  to 
all  their  families. 

Turner,  Executioner,  I  charge  you  meddle 
notniih  my  cloaths. 

Serjeanit.  Col.  Turner,  we  will  take  care  of 
tbem. 

ZVmcr.    «  Lord,  I  am  asiuxed  lo  be  with 
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tbee  in  glorjr ;  Iiio  rdy  sad  depend,  ait  in  all, 
upon  Christ :  refute  not  my-  soul  at  the  test 
hoar,  i  have  none  io  heaven/nor  nana  in  earch, 
nor  any  thing  but  thee  to  rely  OfKNi;  Mid 
thareliire  into  tiiy  hands,  both  now,  and  for 
ever,  I  commit  my  aoul,  my  body,  my  spirit, 
in  tore  and  certain  hofk>s  of  a  joyAil  resurrec- 
tion at  the  day  of  jodgment;  where  I  must  ap- 
pear and  Eiyeaocoonc  of  my  sins;  butJesiM 
Christ  haw  washed  them  away  in  his  blood. 
Pray,  doctor,  let  me  beg.  you  to  read  those 
versee  in  the  second  of  the  Hebrews^  to  eomfort 
me,  being  the  14, 15, 16,  17,  and  18  verses. 
Forasmuch  then  as  the  children  are  Bsftahers 
mi  flesh  and  blood,  he  also  himseir  likenise 
took  part  of  the  same,  that  through  death  he 
»ght  destroy  him  that  had  the  power  of  death, 
that  is  the  devil  f  and  deliver  them  who,  through 
fear  of  death,  were  all  their  lif(fc-tiroe  subject  to 
bondages  F6r  verily  be  took  not  on  him  the 
nature  of  angels,  bm  he  took  on  him  the  seed 
•f  Abrafaam ;  wherefore,  in  all  things  it  behoved 
ium  to  be  made  like  onta  his  bretluen,  that  he 
night  he  a  mereifiil  and  fiiithful  high-priest,  in 
things  pertaining  to  God,  to  make  reconcilia- 
tion for  the  sins  of  the  people ;  for  in  that  he 
himself  hath  suffered,  being  tempted,  he  is  able 
to  succour  them  that  are  tempted.'' 

After  this,  he  gave  40  shillings  to  a  minis- 
ter, to  be  given  to  the  poor  of  that  parish,  and 
18  shiUings  and  sitpence  miore,  to  bo  iMvered 
to  his  wifo,  to  be  given  to  his-  young  son's 
echool*asaBter» 

XWrner.  Mr.  Jackson,  God  he  with  jcm : 
remember  me  to  mr  hiadhird,  and  all  there. 
My  two  childten,  I  hope,  will  be  freed.  Mr. 
Sheriff,  most  I  hang  all  day  ? 

Sk  Rkkard  I\9nL  You  wMl  be  cut  down,  as 
soon  as  yeo  are  dead. 

2\crfier.    Prav  tell  me  true,  Mr.  Sheriff. 

Sir  Riehatd  Ard,  You  wiN  not  hang  above 
knlf  an  hour. 

Thereupon,  he  directed  the  eieeutioner  fo 
take  off  his  halter  from  his  shoulder*;   and 


afWwards  eahiUf^it  m  hit  hmd^  kitted  il^  and 
put  it  on  his  neck  himself;  then  after  he  haifr 
fitliNi  his  cap,  and  pot  it  on,  he  went  out  of  the 
oart  upon  the  ladder.  The  exeoutioner  tied 
htm  up^  and  polling  the  rope  a  little,  tnye 
Turner,  What,  dost  thou  mean  to  ohoek  me  f 
pray,  fellow,  give  me  more  rope :  what  a  sim- 
ple feMow  is  this  f  how  long  have  you  been  ez- 
ecotioner,  that  you  know  not  yet  how  to  put 
the  knot? 

'  Mr.  SeckMTt  Minister,  out  ef  n  window  near. 
Mr.  Turner,  have  you  remembered  tliose  foatf 
things  i  spake  to  yott  off 

Iwm^T,    I  have  dttie  them. 

Mr.  Stckir.  I  trust  this  hour  of  heavintt^ 
will  be  an  hour  of  happiness. 

2)fffMr.    lam  assured  of  it. 

Mr.  Sedter,  A  living  Christian  in  a  dyings 
hour  it  the  best  of  all.  The  Loid  be  with  you^^ 
and  the  Lord  oarry  your  soul  safe  through  the 
jaws  of  death«  to  the  joys  of  life ! 

Tutner*  I  doubt  not,  but  through  a  daA 
doadl  thallisee  a  bright  Saviour.  Eleeutloner, 
look  ye,  turn  me  not  off,  until!  you  have  ihi 
stga  from  me,  which  thall  be  by  laying  my  rkhi 
hand  on  my  left  shoulder.  The  Lord  God  fem 
give  thee,  I  do. 

In  the  midst  of  tome  private  ejaculationt^ 
offering  lo  poll  down  his  cap,  he  espied  a  gen- 
tfewoman  at  a  window  nigb,  kissed  his  hand*, 
said,  Your  servant,  mistress.-— —His  cap  being 

riled  down,  he  lifted  up  hie  hands,  and  said> 
disclaim  any  desert  of  mine  own,  there  it 
nething  in  me ;  look  upon  me  through  Jesna 
Christ.  Lord  Jesus,  receive  my  soul!  and 
thereupon  g^ng  the  sign,  the  execntioner 
tomtd  him  off.  And  after  some  short  time  bh 
was  cut  down,  and  hit  body  conveyed  to  ii 
house  near,  there  to  rest  for  a  space,  untifl 
they  provided  for  hhn  decent  burial. 

The  confluenee  of  people  frtmi  the  gaol  to 
the  pinte  of  execution  was  very  great,  beyond 
the  memorv  of  any  upon  the  like  occasion. 

During  his  imprisomnent,  and  to  the  latt 
breath  of  life,  hit  carriage  was  vei7  undaunted. 


818.  The  Trial  of  Mai^abst  Fell  sittJ  Geoege  Fox,  for  not 
taking  the  Oath  of  Obedience  :*  16  Charles  II.  a.  d.  I664. 
[6  Harleian  Miscellany,  £58.] 

by  the  judg^  to  set  a  stool  and  a  cotbioa  lor 
her  to  sit  upon ;  and  she  had  four  of  her  dao^h<> 
ters  with  her  at  the  bar,  and  the  lodge  said, 
Ltt  not  Mrs.  FeU^s  daughters  stand  at  the  bar, 
but  let  them  eome  up  higher,  they  shall  not 
Hand  at  the  bar  ;  so  they  plucked  them  up^ 
and  set  them  near  where  the  judge  sat :  theif, 
al^er  a  while,  the  Mittimus  was  read,  and  the 


The  EiAMiH ATiON  and  Trial  of  MARGAEET 
FELL  and  GEORGE  FOX  (aX  the  several 
assnes  held  at  Lancaster,  the  14tb  and 
16tb  days  of  the  first  month  166S-4  ;  and 
the  29th  of  the  sixtli  month  1664)  for  their 
obedience  to  Christ's  Commandi  who 
saitb,  ''  Swear  not  at  all  i''  'Also  some- 
thing in  Answer  to  Bishop  Lancelot  An- 
drew's Sermon  concerning  swearing. 
Mau.  XV,  §. 

^  Thus  have  you  made  the  Conunandnient  of 
Godof  noue  Effect  by  your  Tradition.'' 

She  was  oatted  to  the  bar,  and  when  she 
«t tha bw,  oidir  wmffwattatkm gM^; 


spoke  to  her,  and  she  stood  up  to  the 


*  See  this  Oath  and  some  account  of  the  law 
eonnccted  with  it  in  the  Notes  to  the  Case  of 
John  Crook,  Isaac  6i«y,  and  John  Bolton,  sup. 
901. — See  also  the  Case  of  Isaac  Marriotand 
ethers^  in  a  Note,  p .  909,  J*p« 
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bv»  and  he  bcgta  to  tpcftk  to  her  as  fel* 
lowetb  : 

Judg€.  He  said,  Mrs.  Feli,  ?oii  are  ooni- 
nUied  b^  Uie  justices  of  peace  for  refusing  to 
take  the  <Nith  of  obedience;  and  I  am  com- 
asandedy  or  sent  by  the  king,  to  tender  it  to 
anj  tUat  shall  rjcfuie  it. 

Margaret  Fell,  I  was  sent  for  from  my  own 
house  and  family,  but  for  what  cause  or  trans- 
gression I  do  not  know« 

Jud^e»  I  am  informed  by  the  justices  of 
peace  in  this  county,  that  you  keep  mulutudet 
of  people  at  vour  house,  in  a  pretence  of  wor* 
shipping  God  ;  and,  it  may  be,  you  worship 
him  in  part,  but  we  are  not  to  dispute  thtt. 

Marg.  FelL  I  have  the  king's  word  from 
his  own  mouth,  That  he  would  not  hinder  me 
of  my  religion.  God  forbid,  said  he,  that  I 
should  hinder  you  of  your  religion,  you  may 
lieep  it  in  your  owu  bouse  :  and  I  appeal  to 
all  tne  country,  whether  those  people  that  meet 
sie  at  my  house  be  not  a  oeaceahle,  a  quiet, 
and  a  gpdlv  honest  people?  And  whether 
there  hath  been  any  ju3t  occasion  of  oiTence 

g'ven  by  the  meeting  iliat  was  kept  in  my 
>Qse? 

Judge.  If  you  will  give  security  that  you 
will  have  no  more  meetings,  1  will  not  tender 
'tl)e  oath  to  you  :  you  think  if  there  be  no 
^ghtiug  nor  quarrelling  amongst  you,  that 
jfQu  keep  the  peace,  and  break  no  law ;  but  I 
tell  you.  That  you  are  a  breaker  of  the  law, 
by  keeping  of  unlawful  meetings ;  and  again, 
jrou  break  the  law,  in  that  you  will  not  take 
the  oath  of  allegiance. 

.  Marg.  FclL  I  desire  that  I  may  have  the  li- 
berty t(i  answer  to  those  two  things  that  are 
^barged  against  me  :  and,  first,  for  that  which 
^  looked  upon  to  be  matter  of  fact,  which  is 
concern iug  our  meetings ;  there  are  several  of 
^y  neighbours  that  are  of  the  same  faith,  prin> 
ciple,  and  spirit,  and  judgment  that  I  am  uf ; 
and  these  are  they  that  meet  at  my  house,  and 
I  cannot  shut  my  door  against  them. 

Judge,  Mistress,  you  begm  at  the  wrong  end, 
for  the  first  is  the  oath. 
-•  Marg,  FelL  I  suppose,  that  the  firsr  ocfca- 
sion  of  tendering  to  me  the  oath,  was,  because 
of  meetini; ;  bot,  as  for  that,  if  I  have  begun 
at  the  wrong  end,  I  shall  begin  at  the  other : 
and,  first,  then  as  to  the  oath,  the  substance 
of  which  is  allegiance  to  the  king ;  and  this  I 
eball  say,  as  for  my  allegiance,  I  love,  own, 
jind  honour  the  king,  and  desire  bis  peace  and 
welfare,  and  that  we  mi\y  live  a  peiiceable,  a 
quiet,  and  godly  life  under  his  governlneut  ao 
cording  to  the  Scripturt-s,  and  tliis  is  my  alle- 
giance to  the  king ;  and  as  for  the  oath  itself, 
Christ  Jesus,  tlte  king  of  kiogs,  hath  com- 
manded me  not  to  swear  at  ail,  neither  by 
he<iv(n,  nor  by  eanh,  nor  by  any  other  oath. 

Judge,  He  called  for  tlie  statute-book,  and 
the  ^  grand -jury  to  be  present :  then  one  of  the 
jijsticet.,  tljttt  comfnitied  her,  said,  Mrs.  Fell, 
lou  LiiuM',  that,  before  the  oath  wa«  tendered 
te  you,  we  olfcred,  that,  if  you  would  put  in 
srciit^f-v  i<>  hnve  no  more,  meetings  at  your 
house,  »e  would  uut  tender  the  oath  to  you. 


Marg.  Mi.  I  ehaU  noideny  that. 
Judge.  If  you  wiU  yet  pot  in  seottrity  that 
you  will  have  ao  mofe  oieetiQgs,  I  will  not 
tender  it  to  you. 

JUorg.  Fell  spoke  to  the  judge,  end  the 
court,  and  the  rcAt  of  the  peo|3e:  You  aU 
profess  here  to  be  Chriitaaos,  mod  Ukewiie  yo« 
profess  the  Scriptures  ;  so  m  answer  to  those 
things  that  are  laid  against  me ; 

First  (John  iv.)  Christ  Jesos  hath  lefc  opoa 
record  in  the  Scriptures,  that  God  is  a  spirit, 
and  that  bis  worship  is  m  the  spirit  and  truth  ; 
and  that  be  is  seeking  of  such  worshipers  to 
worship  him,  in  which  spirit,  I  and  those  that 
meet,  in  my  house,  meet  and  worship  God,  in 
obedience  to  his  doctrine  and  coouBaad. 

Secondly,  Mat.  iv.  The  same  Christ  Jesus 
hath  commanded,  in  plain  words,  that  I  should 
not  swear  at  all ;  and,  for  obedience  to  Christ's  ' 
doctrine  and  command,  am  I  heie  amigBed 
this  day ;  and  so,  you  being  Christians,  and 
professing  the  same  things  in  words,  judge  of 
those  things  according  to  that  of  God  in  your 
consciences,  and  I  appeal  to  all  the  oouniry, 
whether  ever  any  {^udice,  or  hurt,  those 
meetings  did  ? 

So,  after  she  had  spoken  of  the  worship  of 
God  in  spirit,  and  obedience  to  Christ  s  doc* 
trine  and  command,  ike 

Judge.  You  are  not  here  for  obedience  to 
Christ^  commands,  but  for  keeping  of  ooUwfol 
meetings  ;  and  you  think  that  if  you  do  not 
light,  or  quarrel,  or  break  the  peace,  that  yoo 
break  no  law,  but  there  is  a  law  against  un- 
lawful meetings. 

Afor^.  Fell.  What  hiw  have  I  broken  for 
worshipping  God  in  my  oun  house? 
Judge.  What  law  ? 

Marg.  Fell.  Aye,  What  law  have  I  broken 
for  worshipping  God  in  my  owu  house  ? 
Judge.  The  common  law. 
Marg.  Fell.  I  thought  you  had  proceeded 
by  a  statute.  Then  the  sheriflf  whispered  to 
him,  and  mentioned  the  statute  of  tne  d5th 
of£liz. 

Judge.  I  could  tell  you  of  a  lew,  but  it  is 
too  penal  for  you,  for  it  might  cost  you  youf 
life. 

Marg.  F^tt.  1  mu9t  offer  and  tender  my  lifo 
and  all  for  my  testimony,  if  it  be  required  of 
me.  Then  the  latter  part  of  the  statute  was 
read  to  the  jury  for  the  oath  of  obedience ;  and 
the  judjg^e  informed  the  jury  and  the  prisoner, 
concerning  the  penalty  of  the  statute  upon  re- 
fosal,  for  It  would  be  to  the  forfeiture  of  all  her 
estate,  real  and  personal,  and  imprisonment 
during  life. 

Marg.  Fell.  I  am  a  widow,  and  my  estate 
is  a  dowTy,  and  I  have  fiTe  children  unpre* 
ferred  ;  and,  if  the  king's  pleasure  he  to  take 
my  estate  from  me,  upon  the  accoimt  of  my 
conscience,  and  not  for  any  evil  or  irrong 
done;  let  him  do  as  he  pleases;  and  further, 
I  desire  that  I  may  speak  to  the  jury  of  the 
occtsion  of  my  being  here. 

Judgt,  The  jury  is  to  hear  nothing,  but  me 
to  tender  you  (he  oid^  fiid  yoe  to  refose  it  or 
,  take  it, 


Mmrg,  FtU.  Yoo  will  let  me  have  the  liberty 
tbftt  other  priaonen  hmve,  and  then  slie  tamed 
to  the  jury,  and  taid  ■  ■  «Friends»  I  am  here 
this  day  upon  the  account  of  my  conscience, 
and  not  (or  any  evil  or  wrong  done  to  any  man, 
but  for  obeying  Christ's  doctrine  and  com* 
maod,  who  hath  said  in  the  Scripture,  That 
God  is  a  spirit,  and  that  his  worship  is  in  the 
spirit  and  truth,  and  for  keeping  meetings  in 
the  unity  of  bis  spirit,  and  for  obeying  Chrbt's 
command  and  doctrine,  who  hath  said,  Swear 
not  act  ail ;  am  I  hero  arraigned  this  day :  now 
you  profess  yourselves  to  be  Christians,  and 
you  own  the  Scripture  to  be  true,  and,  for  the 
obedience  of  the  plain  words  of  Scripture,  and 
for  the  testimony  of  my  conscience,  am  I  here; 
ao  I  now  appeal  to  the  witness  of  God  in  oU 
your  oonscieocct  to  judge  of  me  according  to 
that. 

Secondly,  you  are  to  consider  this  statute 
what  it  was  made  for,  and  for  whom  it  was 
made,  for  papists ;  and  the  oath  was  allegiance 
to  the  king.  Now,  let  your  consciences  judge, 
Whether  we  be  the  people  it  was  made  for, 
who  cannot  swear  any  oatli,  at  all,  only  for 
conscience  sake,  because  Christ  commands  not 
to  swear  at  all. 

Judge.  Then  the  judge  seemed  to  be  an^ry, 
and  said.  She  was  not  there  upon  the  account 
of  her  conscience  ;  and  said,  She  had  an  ever- 
lasting tongue,  you  draw  the  whole  court  after 
yoa,  and  she  continued  speaking  on,  and  he 
atill  crying,  Will  you  take  the  oath  or  no? 

Marg,  FeU,  It  is  upon  the  account  of  my 
conscience,  for^  if  I  could  have  sworn,  I  had 
jxa  been  here. 

Secondly.  If  I  would  not  have  meetings  in 
my  house,  I  need  not  to  have  the  oath  ten- 
dered to  me,  and  so  I  desire  the  jury  to  take 
notice,  that  it  is  only  for  those  two  things  that 
I  am  here  arraigned ;  which  are  only  upon  the 
account  of  my  conscience,  and  not  for  any 
€vil  done  against  any  man  :  then  the  judge 
was  angry  again,  and  bid  thein  tender  her  the 
oatb,  and  hold  her  the  book. 

Judge*  Will  you  take  the  oath  of  allegiance' 

Aiarg,  FelL  I  have  said  already,  that  I  own 
allegiance  and  obedience  to  the  king  at  his 
just  and  lawful  commands ;  and  I  do  also  owe 
allegiance  and  obedience  to  the. king  of  kings, 
Chnst  Jesus,  who  hath  commanded  me  not  to 
swear  at  all. 

Judge,  That  is  no  answer:  will  you  take 
the  oatb,  or  will  you  not  take  it  ? 

Marg.  FelL  I  say,  I  owe  allegiance  and 
obedience  onto  Christ  Jesus,  who  commands 
^me  not  to  swear.   ■  ^ 

Judge.  1  say  unto  you,  That  is  no  answer : 
Will  yoo  take  it,  or  will  you  not  take  it  ? 

Marg.  Fell,  If  you  should  ask  me  never  so 
often,  I  most  answer  to  you :  the  reason  why 
•I  cannot  take  it,  is,  because  Christ  Je$us  hath 
commanded  me  not  to  swear  at  all ;  I  owe  my 
allegiance  and  obedience  onto  him. 

Then  one  of  the  justices,  that  committed 
bar,  said :  Mrs.  Fell,  you  may  with  a  good 
OQDicicQGc^  if .ytm  cannot  tak«  the  oathy  put  in 
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security,  that  yoo  may  not  have  any  more 
meetings  at  your  house. 

Marg.  Fell.  Wilt  thou  make  that  good, 
That  1  may,  with  a  safe  conscience,  make  an 
tugageroent  to  forbear  meeting,  for  fear  of  los- 
mg  rav  liberty  and  estate?  Wilt  not  thou,  and 
you  all  here,  judge  of  me,  that  it  was  for  saving 
my  estate  and  liberty  that  I  did  it  ?  And  do  S 
not  in  this  deny  my  testimony?  And  would  not 
this  da61e  my  conscience  ? 

Judge.  This  is  no  answer  :  will  you  take  the 
oath  ?  We  roust  not  spend  time. 

Marg.  Fell.  1  never  rook  an  oath  in  my  life ; 
I  have  spent  my  days  thus  far,  and  I  never  took 
an  oath ;  i  own  allegiance  to  the  kine,  as  he  h 
king  of  England,  but  Christ  Jesus  is  king  of  m^ 
conscience. — ^Then  the  clerk  held  out  the 
book,  and  bid  her  pull  o£F  her  glove,  and  lay 
her  hand  on  the  book. 

Marg.  FelL  I  never  laid  my  hand  on  the 
book  to  swear,  in  all  my  life,  and  I  never  was 
at  this  assize  before ;  I'  was  bred  and  bom  in 
thb  county,  and  have  led  my  life  in  it,- and  I 
was  never  at  an  assize  before  this  time,  and  I 
bless  the  Lord,  that  I  am  here  tliis  day  upon- 
this  accuimt,  to  bear  testimony  to  the  truth. 
— Then  they  asked  her  if  she  would  have  the 
oath  read.  She  answered :  I  do  not  care  if  I 
never  hear  an  oath  read  ;  fur  the  land  mourns^ 
because  of  oaths. 

Judge.  Then  the  judge  cried,  Take  her 
away. — Then  they  took  her  civilly  away ;  and* 
asked  her  if  the  would  give  security,  That  she 
would  have  no  more  meetings. 

Marg.  Fell.  Nay,  I  can  give  no  such  se- 
curity, I  have  spoken  enough  for  that. 

Then  George  Fox  was  called  before  jud^re 
Twisden ;  beiug  a  prisoner,  the  gaoler  bruught 
him  in. 

Judge.  What,  do  yoo  come  into  the  court 
with  your  hat  on  ?— And  then  the  gaoler  took 
it  otr. 

Otorge  *  Fox.  Peace  be  amongst  you  all. — 
And  said,  The  hat  was  not  the  honom'  that 
came  down  from  God. 

Judge.  Will  you  take  the  oath  of  allegiance, 
George  Fox  ? 

Geo,  Fox.  I  never  took  oath  in  my  life. 

Judge.  Will  you  swear,  or  no  ? 

Geo.  Fox.  Christ  commands  we  most  not 
swear  at  all ;  and  the  apostle  :  and,  whether 
must  I  obey  God,  or  inan,  judge  thee,  I  put  it 
to  thee. 

Judge.  I  will  not  dispute  with  thee,  George 
Fox.  Come,  read  the  oath  to  him.  And  so 
the  oath  was  read,  and,  when  it  was  read, 
give  him  the  book,  said  thrv ;  and  so  a  man, 
that  stood  by  him,  held  up  the  book,  and  said, 
lay  your  hand  on  the  book. 

6eo.  Fox.  Give  me  the  book  in  my  hand. 
Which  set  them  all  a  gazing,  and  as  in  hope 
lie  would  have  sworn.  Then  when  he^otthe 
booh  in  his  hand,  he  held  up  the  book,  and 
said  :  This  book  commands  me  not  to  swear, 
if  it  be  a  bible,  I  will  prove  it ;  and  he  saw  it 
was  a  bible,  and  he  held  it  up ;  and  then  they 
plucked  it  forth  of  \m  haod  agaio^  and  crifd. 
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ther  set  up  than  that  wluch  is  naw^  and  was 
pentcuted  by  that  power  that  th^  was,  and 
fuffered  much  hardship;  and  would  yoa  have 
us  now  to  deny  our  feith  and  our  principles, 
which  we  have  suflfered  for  so  many  years ; 
and  would  you  now  have  us  torn  from  tbat 
which  we  have  borne  witness  of  so  many  years, 
and  turn  to  your  church  contrary  to  our  coo- 
icience? 

Judge,  We  spend  time  about  those  things, 
come  to  the  matter  in  hand,  what  say  you  to 
the  oath  and  to  the  Indictment? 

Marg,  Fell.  I  sav  this  to  the  oath,  as  I  have 
said  in  this  place  before  now,  Christ  Jesus  hath 
commanded  me  not  to  swear  at  all,  and  that 
is  the  only  cause  an*d  no  other;  the  righteous 
Judge  of  Heaven  and  £arth  knoweth,  before 
whose  throne  and  justice  ye  must  all  appear 
one  day,  and  his  eyes  sees  us  all  and  beholds  us 
•11  at  this  present,  and  he  hears  and  sees  all 
our  words  and  actioi^^;  and  therefore  every 
one  ought  to  be  serious,  for  the  plnce  of  jod^ 
ment  is  weighty ;  and  ibis  I  do  testify  unto  you 
here,  where  the  Lord's  eye  beholds  us  all,  tbat 
fur  the  matter  or  substance  of  the  oath,  and 
the  end  for  which  it  was  intended,  I  do  own 
one  part,  and  deny  the  other ;  tbat  is  to  say, 
I  do  own  truth  and  faithfulness  and  obedience 
10  the  king,  and  all  his  just  and  lawful  de- 
mands and  commands :  1  do  also  deny  all 
f  lotting,  cootrivings  against  the  king,  and  ail 
^opish  Supremacy  and  Conspiracy,  and  I  can 
no  more  transgress  against  king  Charles  in 
these  things,  than  I  can  disobey  Christ  Jesus 
his  commands ;  and  by  the  same  power  and 
virtue  of  the  same  word,  which  hath  com* 
maoded  me  not  to  swear  at  all,  the-*  ime  doth 
bind  me  in  my  conscience,  that  I  can  neither 
plot  nor  contrive  against  the  king,  nor  do  him 
nor  no  man  upon  the  earth  any  wrong ;  and  I 
do  not  deny  this  oath,  only  because  it  is  the 
oath  of  allegiance,  but  I  deny  it,  because  it  is 
an  oath,  because  Christ  Jesus  hath  said  I  shall 
not  swea^  at  all,  neither  by  Heaven,  nor  by 
Earth,  nor  any  other  oatb ;  and,  if  I  mtglu  gain 
the  whole  world  for  swearing  an  oath,  I  could 
not,  and  whatever  I  have  to  lose  this  day,  for 
not  swearing  of  an  oath,  I  am  willing  to  offier 
it  op. 
Judge,  What  say  you  to  the  indictment  i 
Marg,  Fell,  What  should  I  say,  I  am  dear 
and  innocent  of  the  wronging  any  man  upon 
the  earth  as  my  little  child  that  Ktands  by  me 
here,  and  if  any  here  have  any  thing  to  lay  to 
my  charge,  Jet  them  come  down  and  testify  it 
here  before  you  all ;  and,  if  I  be  clear  and  in- 
nocent, you  hare  no  law  against  roe :  Then 
colonel  Kirby  and  the  sheriff  whispered  to  the 
Judge,  and  I  looked  up  and  spoke  in  colonel 
Kirby,  and  said,  lei  os  have  no  whispering,  I 
will  not  have  so  many  judges  one  of  one  side, 
and  anotherof  anotlier,  here  is  one  judge  tbat 
Is  to  be  judge  :  and  the  judge  said  No,  No^I 
will  not  bear  them  ;  and  then  I  called  to  co- 
lonel Kirby,  attd  said.  If  tboo  have  any  thing 
to  lay  to  my  charge,  or  to  speak  agmnst  me, 
•ottCf  cooM-dowa  tatrei  and.  testify  agaimt  me; 


and  I  said.  The  judge  represents  the  king's  per- 
son and  his  power,  and  I  own  that. 

Judge.  Jury,  take  notice  she  doth  not  take 
the  oatb. 

Marg,  Fell.  This  matter  is  weighty  to  me» 
whatsoever  it  is  to  you,  upon  many  accounts, 
and  I  would  have  the  Jury  to  toke  notice  of 
it,  and  to  Consider  seriously  what  they  are  go- 
ing to  do ;  for  I  stand  here  before  yoa  upon 
the  account  of  tiie  lost  of  my  liberty  «nd  my 
estate. 

Secondly.  I  stand  in  obeying  Christ's  com* 
mands,  and  so  keeping  my  conscience  clear, 
which  if  I  obey  this  law  and  king  Charles'* 
commands,  I  defile  ray  conscience  and  trnna* 
gresseth  against  Christ  Jesus,  who  is  the  king 
of  my  conscience,  and  the  cause  and  controversy 
in  this  matter,  that  yon  all  are  here  to  judge 
of  this  day,  is  betwiit  Christ  Jesus  and  king 
Charles;  and  I  am  bis  servant  and  witness  thia 
day,  and  this  is  his  cause,  and  whatsoever  I 
suffer  it  is  for  him,  and  bo  let  him  plead  mj 
cause  when  be  pleaseth. 

And  the  judge  said  to  the  jury.  Are  ye  all 
agreed,  have  ye  found  it }  And  they  said.  For 
the  king. 

Margaret  Fell  then  spoke  to  the  judge,  and 
said,  I  have  council  to  plead  to  my   indict- 
ment ;  and  he  said  he  would  hear  ihem  after- 
wards in   arre»t  of  judgment ;    so  the  court 
broke  up  for    that  lime;    and,  after  dinner 
when  Uiey  came  again,  they  intended  to  have 
called   us  at  the  first,  and  they   had   called 
George  Fox  out,  and  was  calling  me;  and  I 
stepped  op  to  the  bar,  and  desired  the  judge 
that  be  would  give  us  time  till  the  neit  morn- 
ing to  bring  in  our  arrest  of  judgment ;  and 
t  be  judge  said  at  the  first  we  should,  and  I  wan 
stepping  down  to  ^o  my  way:  and  the  judge 
called  me  back  agam,  and  said.  Mistress  Fell, 
you  wrote  to  me  concerning  your  prisons,  tbat 
they  are  bad  and  rains  in,  and  are  not  fit  for 
people  to  lie  in ;  and,  I  answered,  the  sheriff* 
doth  know  and  hath  been  told  of  it  aeveral 
times ;  and  now  it  is  raining ;  if  you  will  send 
to  see,  at  this  present,  you  may  see  whether 
they  be  fit  for  people  tu  lie  in  or  no  ;  and  co- 
lonel Kirby  stood  up  and  spoke  to  the  judge  to 
excuse  the  slieriff,    and  the  badness  of  the 
room  ;  and  I  spoke  to  him,  and  said.  If  you 
were  to  lie  in  it  yourselves,  you  would  think  it 
hard,  but  your  minds  is  only  in  cruelty  to  conii*^ 
mit  others,  as  William  Kirby  here  hatli  one^ 
who  hath  committed  ten  of  our  friends,  and 
put  them  into  a  cold   room,  where  there  was 
nothing  but  bare  boards  to  lie  on,  where  ihef 
hare  laid  several  nights,  some  of  them  old  an« 
cient  men  above  threescore  years  of  age,  and 
known  to  be  honest  men    in    their   country 
where  they  live;    and  when  William   Kirby 
was  asked,  why  they  might  not  have  liberty  to 
shift  for  themselves  for  beds  ?  be  answered  and 
said,  they  were  to  commit  lliem  to  prison,  but 
not  CO  provide  prisons  for  them  :  and  we  asked 
him  who  should  do  it  then  ?  and  he  s«id,  the 
king.     And  then  tlie  judge  spoke  to  htm  and 
smd^  they  shnnld  not  do  to^  they  shodd  let 
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them  bave  prisons  fit  for  .men,  with  several 
more  such  Uke  words ;  and  then  ui  that  time 
Mre  were  returned  to  our  chambers  again  ;  the 
next  day  we  were  called  about  the  tenth  hour, 
And  I  stood  up  to  the  bar,  and  said  I  had  coun- 
sel there,  and  named  them,  tbat  tbe  judge 
migbt  assign  tbeni  to  speak ;  and  I  ssud  I  bad 
two  or  three  words  to  speak  before  them,  and 
I  said,  I  (li  1  see  all  sorts  of  prisoners  that  did 
appear  before  tbe  judge  received  mercy,  what 
the  law  would  afiuid  theui;  but  wc  desired 
only  t'>  receive  justice  and  law,  and  the  judge 
said  what  are  we  here  for  else ;  so  I  stepped 
down,  au«l  tbe  lawyers  spoke  and  shewed  the 
judge  seneral^  errors,  and  defects  and  places  of 
contradiction,  and  cbnfusion  in  the  indicttnent; 
at  which  the  judge  seemed  to  give  ear  to  some 
of  thun,  others  he  scemeil  to  wave ;  but  he 
made  a  pause  and  a  stop,  and  seemed  dissatis- 
fied, and  then  called  George  Fox ;  and  so 
then  when  he  came  to  plead,  and  bringing  that 
by  wliicb  his  indictment  was. quite  quenched  ; 
and  then  they  put  the  oath  to  George  Fox. 
Again  the  judge  spoke  to  the  lawyers  and  said, 
he  would  consider  of  those  particulars  they 
liad  spoken  to,  and  be  would  speak  to  his  bro- 
ther Twisdcn  before  he  passed  judgment  upon 
me;  bur,  if  I  do  passjudgment,  you  may  have 
a  writ  of  error  ;  and  the  luw)Lrs  answered  him 
again,  will  vou  pass  an  erroneous  judgment  my 
lord  ?  so  alter  they  hud  called  the  grand  jury, 
and  tendered  George  Fox  the  oath  again,  they 
returned  us  to  our  chambers ;  and  when  they 
had  drawn  auoihcr  indicuncut  of  George  Fox, 
and  found  it,  they  called  us  again  in  the  after- 
noon, auil  George  Fok  pleaded  to  his  indict- 
ment and  c-i.tcreJ  his  t::iverio;  when  he  had 
done,  the  jii.i^e  sp^l^c  to  lue,  and  aaid,  If  such 
a  word  ha  i  been  in,  wljicli  wi\b  n  )t  ni  mine, 
but  it  was  in  G.or^c  Fox's  (and  )et  it  was  nei- 
ther of  tliose  woi\ls,  by  whicli  !.;-»  indictment 
was  quasiscd)  but,  if  that  ha'l  1>l^u  in  mine,  he 
said  he  would  net  have  pasbcd  sniUnce,  but, 
being  that  it  was  not  there,  lie  p;i-.jiJ  senieoce 
of  premuuiie;  then  I  stood  up  and  told  liim 
that  he  had  ^aid  tu  \\\y  mnxKW,  liiit  I  m'ght 
hare  a  writ  of  ciror  tor;;-,  cr^.  it;  he  baid  I 
should  liavc  what  the  law  v.' u.'J  alTuv!  me; 
so  I  said,  The  L'^ivl  forclve  ihce  r)r  ^Wiut  th>)u 
hast  done,  ai:  *  i!.u  1  r.v  vv.  s  ii.a'N:  T.t  Poijish 
recusal, is,  but  ye  pa:^  a«::it:n''o  L>u^  on  fow  uf 


then). 
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The  last  Amies  hofden  at  L'lnccfer,  ike  29/A 
rf  the  dxth  ni  irJj),  Wi\. 

I  George  Fox,  beiicr  called  before  the 
judge,  was  put  amoD;;5i  ilic  folons  and  jnur- 
thercTs,  and  chere  btood  amongit  them  above 
two  hours,  the  pojple  and  the  justices,  and 
tbe  jud;;c  ga/ln^  upon  mc;  and  they  tried 
many  things  before  ti»e  jud^e,  nud  they  c-Uled 
me  to  the  bar,  and  then  the  jud^e  caused  me 
to  be  brought,  and  lie  thc-u  caused  tli'e  jury  to 
be  called,  and  then  he  asked  the  justices  whe- 
ther they  had  tendered  me  the  oath  at'  the 
sessions,  and  tlicy  said  they  had;  and  tbe 
judge  caused  the  book  to  be  given  to  the  Jus- 

VOL.  YI. 


tices  for  them  to  swear,  they  tendered  me  th« 
oath  according  to  the  indictment,  and  soma 
of  them  would  have  refused,  and  the  judge 
said  he  would  do  it  to  take  away  occasion,  that 
there  migbt  be  no  occasion ;  and,  when  the 
justices  and  jury  was  sworq,  the  judge  asked 
me  whether  I  had  not  refused  to  take  tha 
oatli  the  last  assise  ?  and  I  said  I  never  took 
an  oath  in  ray  life,  and  Christ  the  saviour  and 
judge  of  tbe  world  saith.  Swear  not  at  all ; 
and  the  judge  asked  me  whether  or  no  I  had 
not  refused  to  take  tlie  oath  tbe  last  assizes  ? 
and  I  answered,  the  words  that  I  said  to  them 
was,  that  if  they  coald  prove  either  priest  or 
teacher,  or  justices,  tbat,  after  Christ  and  the 
opostles  had  forbidden  swearing,  that  afrcfr- 
wards  they  commanded  that  men  should 
swear,  I  would  swear. 

The  judge  said  he  was  not  at  that  time 
to  di>pute  \%hether  it  was  lawful  to  swear, 
but  to  enquire  whether  or  no  I  did  refuse  to 
take  the  oath. 

George,  Those  things  as  concerning  plotting" 
and  the  pupc*s  foreign  powers,  &c.  contained 
in  that  oath,  I  utterly  deny. 

The  judge  said,  I  said  well  in  that. 

George.  I  said  to  them  again  as  before, 
if  they  could  prove,  that,  afier  Christ  and  tha 
apostle  forbad  swearing,  that  again  they  com- 
manded to  swear,  I  would  swear ;  but  Christ 
and  the  apostle  commanded  not  to  swear, 
therefore  1  should  shew  forth  Christianity,  ft^r 
I  am  a  christian. 

The  judge  asked  me  again,  whether  I  denied 
the  oath,  what  did  I  say  ?  * 

George.  What  would  thou  have  mc  to  say  ? 
I  have  told  thee  before  what  I  have  said. 

Tbe  judge  asked  me  if  I  would  have  thosa 
men  to  swear  that  I  had  taken  the  oath  ? 

George,  Would  thou  have  those  men  to 
swear  that  I  have  refused  to  Uike  tbe  oath  ? 
at  which  the  court  burst  out  into  laughter :  I 
asked  them  if  this  court  was  a  playhouse ; 
where  is  gravity  and  sobriety,  for  that  did  not 
become  them  ?  and  so  the  indictment  being 
read,  I  told  the  judge  I  had  something  to  speak 
to  it ;  and  I  asked  him  whether  all  the  oath 
was  not  to  be  put  into  tbe  indictment,  and  he 
said  yes  ;  why,  then,  said  I,  here  is '  pretended 
to  be  derived  and  his  heirs  and  successors' 
If  ft  out ;  and  I  asked  him  whether  the  oath 
was  to  be  put  to  the  king's  subjects,  and  ha 
said  yes. 

I  answered,  why  am  not  I  put  in  as  a 
subject  ?  but  the  word  *  subject*  is  left  out  of 
the  indictment,  which  is  in  the  oath,  and  so 
makes  it  not  the  same  oath.  Jury,  take  no- 
tice of  it ;  but  the  judge  said,  I  must  speak  to 
the  jury;  at  i^iiich  words  the  judge  read  tha 
oath,  and  found  it  was  as  I  had  said ;  so  he 
stood  up,  and  said  he  could  put  tbe  oath  to 
me,  or  any  man  in  the  court,  and  sR  they  be- 
gan to  be  disturbed  in  themselves ;  also  tbe 
justices.  And  there  began  to  beamurniuriog 
against  the  clerks;  and  tbe  judge  begot  up^ 
and  began  to  cover  the  error;  so  I  asked  whe- 
ther the  last  eleventh  day  of  January  the  ses- 
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sions  were  kept  at  Lancaster,  wbtch  they  call 
Monday,  and  whether  or  no  the  se^&iuns  wai 
not  (m  that  tiiey  call  Tuesday,  the  12tb  of  Ja- 
nuary ;  vail  people  take  your  almanacks/  and 
see  whether  any  oath  was  tendered  G.  F.  the 
lltb  of  January,  whether  the  sessions  was  not 
upon  the  l(2th ;  and  the  clerks  and  people 
looked  their  ^manacks,  and  saw  it  was  the 
18th;  and  the  judge  nsked  whetiier  the  llth 
was  not  the  first  of  the  sessions,  and  they  an- 
swered there  was  but  one  day,  and  it  was  the 
ISih;  and  the  judge*  said  then  it  was  a  great 
mistake;  and  then  all  the  justices  was  struck, 
and  some  of  them  could  have  found  in  iheir 
hearts  to  have  gone  off,  and  said  they  had 
done  it  on  purpose,  and  said,  what  clerk  cfid  it  ? 
and  a  great  stir  was  axnonpt  them :  and  tiien 
I  spoke  to  the  jury,  how  that  they  could  nut 
bring  me  in  guilty  according  to  that  indict- 
ment; and  the  judge  said  I  must  not  speak  to 
the  jury,  but  he  would  speak  to  them,  and  said 
they  might  brin^  me  in  guilty,  I  denying  the 
oath ;  tbftn  I  said  what  sjiould  you  do  wfth  a 
form  then,  and  do  not  go  according  to  it  ? 
then  you  may  throw  the  form  away,  and  then 
1  told  the  jury  that  it  lay  upon  their  con- 
«cience«,  as  they  would  answer  the  Lord  God 
before  bis  judgment  seat,  before  whom  all  must 
be  brought;  and  so  the  judge  spoke  to  me, 
and  said  he  would  hear  me  afterwards  any 
reasons  I  could  alledge,  wherefore  be  shouicl 
not  give  judgment  against  me,  and  so  he  spoke 
to  the  jury ;  and  I  bid  him  do  me  justice,  and 
^justice,  and  so  the  jury  brought  in  for  the 
king  guilty. 

And  I  told  them  then  that  the  justices  had 
forsworn  themselves  and  the  jury  both,  and  so 
they  had  small  cause  to  laugh  as  they  did  a 
little  before,  and  to  say  I  was  mad  ;  and,  be- 
fore I  had  brought  forth  my  reasons,  I  stood  a 
little  while,  and  the  judi^e  said  he  cannot  dis- 
pute ;  but  then  the  people  said,  he  is  too  cun- 
ning for  them  all,  after  i  had  brought  forth  my 
reasons,  how  contrary  to  their  own  indictment 
they  had  done  and  sworn,  and  brought  me  in 
guilty:  Oh,  the  envy  and  rage,  and  malice 
that  was  among  theul  against  me,  and  lightness, 
but  the  Lord  confounded  it  all,  that  abundance 
of  it  was  slain;  and  so  I  told  them  I  was  tto 
lawyer,  and  the  judge  said  he  would  hear  me 
what  I  could  alledg*  before  he  did  give  judg- 

Kent;*and  so  I  cricKd^  Ail  people  might  see  how 
\ty  had  forsworn  themselves,  and  gone  con- 
trary to  their  indictment,  and  so  their  envy 
and  malice  was  wonderfully  stopt,  and  so  pre- 
aeutly  Margaret  Fell  was  called,  who  had  a 
grepc  deal  of  good  service  amongst  them ;  and 
•u  the  court  broke  up  near  the  second  hour ; 
many  more  words  was  spoken  concerning  the 
tnich. 

And  s<>  in  the  aflemoon  we  were  brought 
up  to  Iiave  sentence  passed  upon  us,  and  s^ 
Margaret  Fell  desired  that  judgment  and  sen- 
tence might  be  deferred  till  the  next  morning ; 
^nd  we  desked  nutliing  but  law  and  justice  at 
bis  bands,  for  thieves  had  mercy ;  and  I  de- 
fired  th»  ja4ge  to  tend  tome  to  see  m^  pri- 


son, being  so  bad,  tliey  would  put  no  creatur* 
they  had  in  it,  it  was  »o  windy  and  rakiy  ;  and 
I  told  him^  that  colonel  Kirby,  who  was  then 
on  the  bench,  said  I  should  be  locked  up,  and 
no  flesh  alive  should  come  at  ae ;  and  meet 
Df  the  gentry  of  the  country  being  gathered 
together,    expecting    to  hear   the    sentettce. 
but  they  were  crost  that  time ;  ao  1  was  had 
aw»y,  tu  my  prison,  and  some  justices,  with 
Colonel  Kirby,  went  up  to  see  it ;  and  whea 
they  came  up  in  it  they  durst  scarcely  go  in  it, 
it  was  so  bad,  rainy,  and  windy,  auo  the  htA* 
ness  of  the  tloor ;   and  others  tluK  came  up 
s.iid  it  was  ajakes  house,  I  being  removed  out 
of  the  prison  wiiich  I  was  in  formerly ;  and  so 
colonel  Kirby  said  1  should  be  removed  front 
that  place  ere  long,  that  1  stiould  be  sent  unto 
some  securer  place  ;  for  he  »poke  to  the  judge 
in.  the  court,  saying,  that  be  knew  that  the  jus- 
tices would  join  with  him;  but  the  judge  said, 
after  I  have  pabt  sentence  I  will  leave  him  to 
the  jailor  ;  and  liow  I  was  not  a  fit  man  to  be 
conversed  with,  none  should  converge  with  me  i 
and  all  the  noise  amongst  Uie  people  was  that 
I  should  be  transported ;  and  so  the  next  day, 
towards  the  1 1th  hour,  we  was  called  forth 
again  to  hear  the  sentence  and  judgment;  but 
Margaret  Fell  was  called  fir»t  before  me  to  \hm 
bar,  and  there  was  some  coonsellors  pleaded, 
and  lound  many  errors  in  her  mdictmeni,  and  so 
%l]e  was  taken  by,  after  the  judge  had  acknow- 
ledged them,  and  then  the  judge  asked  what 
they  6ouid  say  to  mine ;  and  1  was  willing  to 
let  no  roan  plead  for  me,  but  to  speak  to  it 
myself  ;  and,  though  Margaret  Fell  had  some 
that  pleaded  for  her,  yet  she  spoke  as  much 
herself  as  she  would ; ,  and  though  they  bad 
the  most  envy  against  me,  yet  the  most  groat 
errors  was  found  in  mine ;  and  before  I  came 
to  the  bar  I  was  moved  to  pray,  tliat  the  Lord 
would  confound   their   wickedness  and  envy, 
and  set  his  truth  over  alt,  and  exalt  his  seed; 
the  thundering  voice  answered,  I  have  glori- 
fied thee,  and  will  glorify  thee  again ;  and  1 
was  so  filled  full  of  glory,  that  my  head  and 
ears  was  filled  full  of  it ;  and  that  when  the 
trumpets  sounded,  and  the  judges  came  i^ 
again,  they  all  appeared  as  dead  men  under 
me ;    and  so  when  I   was  to  answer  to  the 
errors  of  the  indictment,  seeing  that  all   the 
oath,  as  he  said  himself,  was  to  he  in,  J  told 
him  there  was  many  words  of  the  oath  left 
out,  which  was  '  pretended  to  be  derived,  and 
his  hein  and  successors'  and  I  bid  them  look 
the  oath,  and   look  the  indictment,  and  they 
might  sec  it,  and  they  did,  and  found  it  acconi- 
ing  to  my  words ;  and  I  asked  them  whether 
tlie  last  assizes  holden  at  Lancaster  was  lo 
the  15ih  year  of  the  king,  which  was  the  10th 
day  of  March,  and  they  said,  nay,  it  was  the 
16th  year;  tiieu,  said  I,  hibk  your  indictmentj 
and  see  whtther  or  no  it  is  not  the  15tli  year, 
and  then  they  were  all  of  a  firet  both  judge  and 
justices,  for  it  was  the  15th  in  the  indictment; 
then  the  judge   bid  them  look  whether  Mar> 

riret  Fell  s  was  so  or  no,  and  it  <^as  not  so  t 
told  them  I  hfA  sonethini  else  to  8|)eak  oo^^ 
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ceroing  the  indictment,  bat  they  said  miji  I 
hnd  spoken  enough,  so  the  iodictmeoC  was 
throviu  out;  so  I  lolH  them  that  they  had  smaiJ 
cause  to  laugh  as  tUey  bad  done  a  little  before, 
for  they  miKlit  see  hovr  the  justices  and  the 
jury  were  forsworn  men,  and  so  I  bid  him  do 
tne  justice,  and  he  said,  I  should  have  law ;  and 
the  judge  said  I  was  clear  from  all  the  former, 
and  he  started  up  in  a  rage  and  said,  but  he 
would  prefer  the  oath  to  me  again ;  1  tofd  him 
they  had  example  enough  for  swearers  and -false 
twearers,  both  justices  and  jury,  yesterday  be- 
fore their  faces,  for  I  saw  before  my  eyes  both 
justices  and  jury  had  forsworn  themselves,  who 
heard  the  indictment ;  and  so  he  asked  me, 
Whether  I  would  take  the  oath  ?  1  bid  him  do 
me  justice  for  mv  false  imprisonment,  all  this 
ivhile*  forwhnt  had  I  been' prisoner  ail  this 
while  for,  for  i  ought  to  be  at  liberty ;  Then 
he  said  I  was  at  liberty,  but  I  will  put  the 
oath  to  you  again :  Then  I  turned  me  about, 
imd  cried,  All  people,  take  notice  this  is  a 
•Bare,  aad  all  was  mighty  quiet,  and  all  peo- 
ple was  struck  and  astonished ;  and  he  caused 
the  grand  jury  to  be  called,  for  he  bad  called 
them  before,  when  I  was  there,  when  he  saw 
they  would  be  overthrown,  and  the  jury  would 
hkn  have  been  dismissed ;  hot  he  told  them, 
he  could  not  dismiss  them,  fur  he  had  business 
ibr  them,  and  they  might  be  ready,  when  he 
called  them,  and  X  felt  his  intent,  that  if  I  was 
freed  he  would  come  on  again ;  so  I  looked 
him  in  the  faqe,  and  he  was  judged  in  himself^ 
for  he  saw  that  I  saw  him ;  sp  he  caused  the 
oath  to  be  read  to  me  again,  and  caused  the 
jury  to  be  called,  and  then  when  the  oath  was 
read,  he  asked  me  whether  I  would  take  the 
oath,  or  no ;  and,  the  jury  standing  by,  I  told 
him;  I  never  took  oath  in  my  life,  and  he  bid 
them  give  me  the  book,  and  I  bid  them  give 
it  me  iu  my  luind  and  I  opened  it ;  and  he  bid 
me  swear,  and  I  told  him  the  book  bid  swear 
not  at  all ;  again  he  bid  me  swear,  and  I  told 
him,  the  book  said  I  should  not  swear,  and 
held  it  open  to  them,  and  said  by  the  book,  I 
would  prove  that  men  should  not  swear. 

Aad  if  they  would  prove,  after  Christ  and 
the  apostle  had  forbidden  swearing,  that  after- 
wards they  commanded  to  swear,  then  I  would 
*swear,  for  I  was  «r  man  of  a  tender  conscience; 
and,  if  they  had  any  sense  of  a  tender  con- 
•cienpe,  they  would  consicler  this;  and  the 
judge  asked  me,  whether  I  would  take  the 
oath  ?  And  hid  them  give  me  the  book  again  : 
I  told  them,  ye  give  me  the  book  to  swear,  and 
the  book  saith  I  should  not  swear  at  all :  and 
so  you  may  prison  the  book :  The  judge  said, 
lie  would  mi  prison  George  Fox ;  I  answered, 
nay,  you  may  prison  the  book,  which  saith 
awear  not  W  all;  and  the  sheriff  and  the  judge 
aaid,  the  angel  swore  in  the  Revelations;  I 
answeiped,  I  bring  forth  my  first  begotten  Son 
into  the  world,  saith  God,  let  all  the  angels  in 
Jieaven  worship  him,  who  saith  swear  not  at 
aU;  and  the  judge  said  often,  he  would  nbt 
dispute ;  and  bo  then  I  spoke  much  to  the 
jai7,  bow  that  it  was  for*  C!irist*s  sake^  that 


which  I  did ;  and  therefore  none  of  them  to 
act  Contrary  to  that  of  God  in  their  con- 
sciences, for  before  his  judgment-seat  they 
must  all  be  brought;  and  for  all  those  tbingi 
contained  in  the  oath,  as  plots,  and  perse- 
cuting about  religion,  and  the  pope's  power, 
&c.  I  denied  them  in  my  heart,  and  I  am  a 
Christian,  and  shall  shew  forth  Christianity, 
this  day,  and  it  js  for  Christ's  sake  that  I  stand> 
for  it  18  *  lotish  shahim.  de  col  dabor ;'  and 
they  all  gpized,  and  there  was  a  great  calm, 
and  they  took  me  away;  but  there  were 
many  more  words,  both  to  the  jury  and  to 
them. 

.  Then,  in  the  afternoon,  we  was  called  again, 
where  I  stood  among  the  thieves  a  |>rettj 
while,  with  my  hat  on,  at  the  last  the  gaoler 
took  it  off ;  and  when  I  was  called  to  the  bar, 
the  jury  brought  in  guilty  for  tbe  king,  and'tha 
judge  asked  me  what  I  could  say  for  myself; 
1,  hid  them  read  the  indictment,  I  would  noC 
answer  to  that  I  did  not  hear ;  and,  as  they 
r^ad,  the  judge  bid  them  take  heed  it  was  not 
false  again;  and  they  read  it  so  araazedly,  that, 
when  they  spoke  to  me,  I  did  scarcely  under^ 
stand  what  they  said,  and  the  judge  asked  me^ 
What  I  would  plead?  I  told  them,  I  desired 
to  have  a  copy  of  that  indictment/and  .to  hava 
some  time  to  answer  to  it,  for  the  last  I  had 
but  lately,  and  never  heard  it  read  butonca^ 
and  then  in  the  court,  and  so  the  judge  asked 
me,  what  time  I  would  have  ?  And  I  said  till 
the  next  assises,  and  the  judge  said  I  should  c 
Then  he  asked  again,  what  X  would  plead  ?  I 
told  him  I  was  not  ^ilty  at  all  ot  denyins 
swearing,  swearing  obstmately  and  wilfully,  and 
those  tiungs  contained  in  the  oath,  as  Jesuitical 
plots,  and  foreign  powers,  &c.  I  utterly  de* 
nied  them ;  and  he  said,  I  said  well  in  that  c 
And  the  judge  said,  the  king  was  sworn,  the 
pariiament  was  sworn,  and  the  justices  and  he 
was  sworn,  and  the  law  was  upheld  by  oaths ; 
I  told  them,  they  had  sufficient  experience  of 
men's  swearing ;  Had  not  the  justices  and  jury 
forsworn  themselves  ?  And  had  they  not  read 
the  book  of  martyrs,  how  many  of  the  martyrs 
suffered,  because  they  could  not  swear,  both  in 
(he  ten  persecutions,  and  in  Bonner's  days? 
And  the  judge  said,  I  would  the  laws  were 
ottierwise:  Then  I  said,  our  yea  is  yea  and  our 
nay  nay,  all  alonf; ;  and  if  we  transgress  our 
yea  and  nay,  let  us  suffer  as  they  do  that  break 
an  oath,  and  m>  to  deny  swearing  is  not  a 
new  thing  in  obedience  to  Christ's  command  { 
and  I  said  this  we  had  sent  to  the  king,  who 
,  said  it  was  reasonable :  And  so,  after  several 
more  words,  I  was  had  away  to  my  chamber^ 
being,  as  I  was  before,  to  answer  to  the  indict- 
ment ;  and  so  the  truth  and  power  of  the  Lord 
God  was  glorious  over  all,  and  many  spirits 
was  crost  grievously  in  their  en?y  and  malice. 

There  was  many  things  spoken  both  to  judg^ 
jury,  and  people,  which  were  too  laige  to  mraV 
tion. 

And  so  the  judge  told  Margaret  Fell  bet 
sentence,  and  1  lie  upon  a  new  tadictmeut. 

G.  P. 
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There  follows  an  Arguraentfon  the  unlaw fol- 
nes6  of  swearing,  with  this  title  : 

"  Something  in  Answer  to  bishop  Lancelot 
A ndrews^s  Sermon  concerning  Swearing,  being 


one  of  his  Sermons  npmi  the  Third  CoDimand- 
meut ;  the  place  that  he  treats  upon  is  in 
Jer.  the  4th,  ihe  words  are  these  :  *  And  thou 

*  shalt  swear,  the  Lord  liveth,  in  truth,  in  judg- 

•  ment,  and  in  fighteousncss/  " 


219.  A  Trial  of  \f  itches,  at  the  Assizes  held  at  Bur}'  St.  Edmond's 
for  the  County  of  Suffolk:  ITCiiARiislL  a.d.  1665.  Before 
Sir  Mallhew  Hale,*  knt.  then  Lord  Chief  Baron  of  his  Ma- 
jesty's Court  of  Exchequer.  Taken  by  a  Person  then  attend- 
ing the  Court.  London :  Printed  for  William  Shrewsbery,  at 
the  Bible,  in  Duck-lane,  1682. 


[See  the  Cases  of  Mary  Sroiih,  ▲.  n.  1616, 1 
ante,  vol.  2,  p.  1050 ;  of  the  Essex  Witches, 
A.  D.  1645,  ante,  vol.  4,  p.  817  ;  of  Lloyd 
and  others,  a.  d.  1682,  and  of  Wenham,  a, 
D.  17 19 J  post.  The  Case  of  Malcolm  Mac- 
grcgor  oiled  in  the  Note,  \u\.  4,  p.  829,  is 
much  more  fully  reported  in  Maclaurin*s 
Arguments  and  Decision?,  he,  p.  SO.'i, 
(where  the  pan n el  is  cnlled  C«llum  Macgre- 
gor,  alias  John  Grant).  To  this  report  Mr. 
Maclaurin  ht^s  subjoined  an  argument,  in 
which,  upon  principle  and  from  analogy,  he 
questions  the  soundness  of  the  decision  in 
favour  of  the  prescription,  and  this  he  says, 
**  may  be  done  with  the  less  diffidence,  as  a 
contrary  opinion  was  given  by  <ome  of  the 
judges  not  many  years  ago."  In  the  Ab- 
stract of  the  Luws  of  N^w  England  (which, 
as  Mr,  Davenport  observed,  should  rather 
be  iutitled,  "  An  Absirnct  of  a  Code  or  Svs- 

•  tern  of  Laws  prepared  Tor  tlie  ('ommon- 
weakh  of  the  Missachu-jct's  Uuy;"  for  al- 
though when  they  romj»iled  li.eir  laws  thej 
tnadc  thii  abstract  their  plan  in  ceneral,  yet 
they  departed  from  it  in  many  instances,  and 
in  some  which  were  very  material)  printed 
hi  London  in  165d,  and  msertcd  in  f  lutchin- 
•on's  Collections  of  Papers  forming  the  third 
volume  of  his  History  of  Massachusetts  Bay, 
the  third  and  fourth  articles  of  the  seventh 
chapter  are  these  :  "  III.  Witchcraft,  which 
b  fellowship  by  covenant  with  a  (amiliar 
spirit,  to  be  punished  with  death.  IV.  Con- 
tulters  with  witches  not  to  be  tolerated,  but 
either  to  be  cut  off  by  death  or  banishment, 
or  other  suitable  punishment."  New  Eni^- 
land  seems  to  have  had  it^  share  of  witch- 
craft  in  the  17th  century.  The  following  Ac- 
count is  extracted  hrom  Hutchinson'^  His- 
tory : 

**  The  confusion  the  country  was  in  from  the 
supposed  witchcrafts,  seems  to  have  occa- 
sioned an  adjournment  of  the  general  court 
on  the  9nd  of  July,  to  the  second  Wednes- 

*  In  allusion  to  this  Trial,  Foster,  in  his 
Preface,  observes  of  Hale,  that  *  the  rectitude 
of  his  intentions  while  under  the  strong  bias 
of  utrong  prejudices,  mi^lu  sometioaes  betray 
kim  into  great  mistake/ 


u 


day  in  October,  1692 ;  very  little  public  ha- 
ziness having  been  done  during  the  session. 
The  preai  noise  which  the  New  England 
witchcrafts  made  throu<;hout  the  English  do- 
minions, proceeded  more  from  the  general 
panic  with  which  all  sorts  of  persons  were 
seized,  and  an  expectation  thai  the  conta- 
gion would  spread  to  alf  parts  of  the  coun- 
try, than  from  the  number  of  persons  who 
were  executed,  more  having  been  put  to 
death  in  ft  single  county  in  England,  in  a 
short  spnce  of  time,  than  have  suffered  in  all 
New  En;;land  from  the  first  settlement  until 
the  present  time.  Fifteen  years  had  passed, 
before  we  find  any  mention  of  witchcraft 
amonn;  the  English  colonists.  The  Indians 
were  suppose']  to  l>e  worshippers  of  the  De- 
vil, and  their  powows  to  be  wiiards.  The 
first  suspicion  of  witchcraft  arootig  the  Eng 
lish,  was  ahouL  tlie  year  1645 ;  at  Springfield 
up(»n  Connecticut  river,  several  persons  were  ' 
su]''>05cd  to  be  under  an  evil  hand,  and 
amonf;  the  re^^t  two  of  the  minister's  chil- 
dren. Great  p<tins  were  taken  to  prove  the 
fact  tioon  eevemi  persons  charged  with  tha 
ciime^  but  either  the  nature  of  the  evidence 
was  not  satisfactory,  or  the  fraud  was  sus- 
pected, and  so  no  person  was  convicted  un- 
til the  year  16r>0,  when  a  poor  wretch,  Mary 
Oliver,  probably  weary  of  her  life  from  the 
general  reputation  oi^  being  a  witch,  afler 
long  examination  wTis  brou;j;l\t  to  confession 
of  her  guilt,  but  I  do  n«)Vfind  that  she  was 
executed.  Whilst  this  enquiry  was  makiog, 
Margaret  Jones  was  executed  at  Charles- 
town  (see  vol.  1,  p.  150);  and  Mr.  Hale 
mentions  a  woman  at  Dorchester,  and  ano- 
ther at  Cambridge  about  the  same  time,  who 
all  at  their  death  asserted  their  innocence. 
Soon  after,  Hugh  Parsons  was  tried  at  Spring- 
field and  escaped  death  (id.  p.  179).  In 
1655  Mrs.  Hilibins,  the  assistant's  widow, 
was  hanged  at  Boston  (id.  p.  187).  In  1664, 
at  Hartford  in  Connecticut,  about  SO  miles 
from  Springfield  upon  the  same  river,  on^ 
Aime  Cole,  a  young  woman  who  lived  nexl 
door  to  a'Dutch  family,  and,  no  doubt,  bad 
learned  something  of  the  language,  was  sup- 
posed to  be  possessed  with  diemoos,  who 
sometimes  spake  Dutch  wid  sometimes  £■£•> 
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lishy  nod  sometimes  a  langaag^  which  nobody 
understood,  and  who  held  a  conference  with 
one  another.  Several  ministers  who  wero 
present,  took  down  the  conference  in  writ- 
ing, and  the  names  of  several  persons,  men- 
tioned in  the  course  of  the  conference,  as 
actors  or^earitig  parts  in  it ;  particularly  a 
woman  then  in  prison  upon  suspicion  of 
witchcraft,  one  Greensmiih,  who-  upon  exa- 
mination confessed  and  appeared  to  be  sur- 
prized at  the  discovery.  She  ownetl  that  she 
^nd  the  others  named  bad  been  famillnr  with 
a  damon,  who  had  conial  knowicdce  of  her,* 
and  ^though  she  had  not  made  a  formal  co- 
venant, yet  she  had  promised  to  be  ready  at 
his  call,  and  was  to  have  had  a  high  frolic  at 
Chribtmas,  when  the  agreement  was  to  have 
Leen  signed.  Upon  this  confession  she  was 
executed,  and  two  more  of  the  company  were 
condemned  at  the  same  time.f  In  1669, 
Susanna  Martin  of  Salisbury,  was  bound 
over  to  the  court  upon  suspicion  of  witch- 
craft, but  escaped  at  that  time.  She  suffered 
death  in  1692. 

*'  In  1671,  Elizabeth  Knap,  anothen^en^riZo^vri, 
alarmed  the  people  of  Groton  in  much  the 
same  manner  as  Anne  Cole  had  done  those 
of  Hartford;  but  her  daemon  was  not  so 
cunning,  for  instead  of  confining  himself  to 
old  women,  he  railed  at  the  good  minister  of 
the  town  and  other  persons  of  good  charac- 
ter, and  the  people  coidd  not  then^  be  pre- 
va^ed  on  to  believe  him^  but  believed  the 
girf,  when  she  confessed  she  had  been  de- 
luded, and  that  the  devil  had  tormented  her 
in  the  shape  of  good  persons ;  and  so  she  es- 
caped the  punishment  doe  to  her  fraud  and 
imposture. 

*'  In  1673,  Eunice  Cole  of  Hampton  was  tried, 
and  the  Jury  found  her  Not  (legally)  Guilty, 
but  that  there  were  strong  grounds  to  suspect 
^  her  of  familiarity  with  the  devil. 

^In  1679,  VVilliam  Morse's  house  at  Neivbury, 
was  troubled  with  the  throwing  of  bricks, 
stones,  &c.  and  a  boy  of  the  family  was  sup- 

,j ■_     jj ,  II  -     ^ I  ■  -  -  -  I        ■■■  — 

*  '^The  Egyptians  suppose  a  divine  spirit 
may  possibly  approach  a  woman  and  produce 
in  her  tlie  principles  of  generation ;  but  on  the 
other  side,  that  it  is  impossible  for  a  man  to 
have  any  such  intercourse  with  a  goddess.  It 
is  however  altogether  irrational,  to  believe  that 
siny  god  or  demon  is  capable  of  a  senspal  love 
for  human  bodily  form  or  beauty.  Plutarch's 
Life  of  Numa." — Hutchinson. 

The  scheme  of  Grecian  m^rthology,  replete 
•s  it  is  with  intrigues  between  gods  and  wo- 
men, goddesses  and  men,  seems  sccu'ccly  to 
admit  the  possibility  of  such  congress  being 
affected  by  those  deities,  in  their  proper  per- 
aons.  Homer  tells  os,  that  vvhen  Mars  was 
knocked  down  by  Minerva,  "  Kirrk  I'iirix*  vU 
7^  ftwin:*    Iliad,  book  21,  v,  407. 

t.  "  Jan.  20,  1662,  three  witches  were  con- 
demned at  Hartford. .  Feb.  24.  After  one  of 
the  witches  was  hau([ed,  the  maid  was  well. 
Qx&b  the  regicide's  Diary.'' — Uutchiuson. 


« 
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posed  to  be  bewitched,  who  accused  one  of 
the  neighbours ;  and  in  1682,  the  house  of 
George  Walton,  a  Quaker  at  Portsmouth, 
and 'another  house  at  Salmon-falls,  both  ia 
New-Hampshire^  were  attacked  after  the 
•ame  manner. 

In  1683,  the  dsmons  removed  to  Connejcti- ' 
cut  river  again,  where  one  Desborough'a 
liouse  was  mulested  by  an  invisible  hand,  and 
a  fire  kindled  nobody  knew  how,  which  burnc 
up  great  part  of  his  estate ;  and  in  1684,PhiIip 
Smith,  a  judge  of  the  court,  a  military  officer 
and  a  represeulative  of  the  town  of  tladley, 
upon  the  same  river,  nu  hypochondriac  per* 
son,  fancied  himself  under  an  evil  hand,  and 
suspected  a  woman,  one  of  his  neighboursi' 
and  langui&hed  and  pined  away,  and  %Vaa 
generally  supposed  to  oe  bewitched  to  death. 
While  he  lay  ill,  a  number  of  brisk  lads  tried 
an  experiment  upon  the  old  woman.  Having 
dragged  her  o^t  of  her  house,  tbev  hung  her 
up  until  she  was  near  dead,let  her  down,i-olled 
her  some  time  in  the  snow,  and  at  last  buried 
her  in  it,  and  there  left  her,  butr  it«  happened 
that  she  survived, and  the  melancholy. mam 
died. 

Notwithstanding  these  frequent  instances  of 
supposed  witchcrafts,  none  had  suffered  for 
near  thirty  years,  in  the  Massacbusets  colony. 
The  execution  of  the  assistant  or  counselior't 
widow  in  1655,  was  disapproved  of  by  many 

Erincipal  persons,  and  it  is  not  unlikely  that 
er  death  saved  the  lives  of  many  other  infe- 
rior persons.  But  in  1685,  a  very  circum* 
stantial  account  of  all  or  most  of  the  cases  Z 
have  mentioned,  was  published,  and  many 
arguments  were  brought  to  convince  the 
country  that  they  were  no  delusions  nor  im- 
postures, but  the  effects  of  a  familiarity  be- 
tween the  devil  and  such  as  he  found  bt  for 
his  instruments ;  and  in  1687  or  1688,  began 
a  more  alarming  instance  than  any  which 
had  preceded  it.  Four  of  the  children  of 
John  Goodwioy  a  grave  man  and  a  good  liver 
at  the  north  part  of  Boston,  wei'e  generally 
believed  to  be  bewitched.  I  have  ofcen 
heard  persons,  who  were  of  the  neighbour- 
hood, speak  of  the  great  consternation  it  oe^ 
sioned.  The  children  were  all  remarkable  ' 
for  ingenuity  of  temper,  had  been  religiously 
educated  and  were  thought  to  be  without 
guile.  The  eldest  was  a  girl  of  l3  or  14 
years.  Slie  had  charged  a  laundress  with 
caking  away  some  of  the  famil^r  linen.  The 
hiothcr  of  the  laundress  was  one  of  the  wild 
Irish,  of  bad  character,  aiid  gave  the  girl 
harsh  language ;  soon  after  which  she  fell 
into  fits,  which  were  said  to  have  Somethiofr 
diabolical  in  them.  One  of  her  sisters  and 
two  brothers  followed  her  example,  and  it  is 
said,  were  tormented  in  the  same  part  of 
their  bodies  at  the  same  time,  although  kept 
in  separate  apartments,  and  ignorant  of  one 
another's  complaints.  One  or  two  things 
were  said  to  be  very  remarkable;  all  their 
complaints  were  in  the  day  time,  and  they 
alept  comfortftbly  all  night ;  they  were  struck 
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4«ui  at  the  tight  of  the  Aflwrnbi/sCatechiam, 
Cotton's  Milk  for  Babet,  and  some  other 

food  boeks,  but  could  read  in  Oxford  Jetts, 
^opish  and  Quaker  books,  and  the  Comnon 
Prayer,  without  anj  difiioulty.   Is  it  possible 
the  mind  of  man  should  be  capable  of  such 
•trong  prejudices  as  that  a  suspicion  of  fraud 
should  not  immediateW  arise  r    But  attacb- 
nients  to  modes  and  n>rms  in  religion  had 
such  force  that  some  of  these  circumstances 
seem  rather  to  have  confirmed  the  credit  of 
the  children.      Sometimes  they  would   be 
deaf,  then  dumb,   then   blind ;    and   some- 
times   ail    these   disorders   together  would 
come  upon  them.    Their  tongues  would  be 
drawn  down  their  throats,  then  polled  nut 
upon  their    chios.      Their    jaws,    necks, 
shoulders,  elbows  and  all  their  joints  would 
appear   to  be  dislocated,   and  they  would 
make  most  piteous  outcries  of  burnings,  of 
being  cut  with  knives,  boat,  Ike.  and  the 
marks  of  wounds  were  afterwards  to  be  seen. 
The  mhiistera  of  Boston  and  Charlestown 
kept  a  day  of  fasting  and   prayer  at  the 
troubled  house;    after  which  the  youngest 
child  made  no  more  complaints.    Tlie  others 
perscTere<l,  and  the  magistrates  then  inter- 
posed, and  the  old  woman  was  apprehended, 
but  dpon  examination  would  neither  confess 
nor  aeny,  and  appeared  to  be  disordered  in 
her  senses.    Upon  the  report  of  physicians 
that  she  was  compos  mentUy  the  was  execut- 
ed, declaring  at  her  death  the  children  should 
not  be  relieved.    The  eldest  after  this  was 
taken  into  a  minister's  family,   where,  at 
first,  she  behared  orderly,  but  after  some 
time,  suddenly  fell  into  her  fits.    The  ac- 
count of  her  affliction  is  in   print;    some 
'  things  are  mentioned  as  extraordinary,  which 
tumblers  are  every  day  taught  to  perform ; 
others  seem  more  than  natural,  but  it  was  a 
time  of  great  credulity.    The  children  re- 
turned to  their  ordinary  behaWour,  lived  to 
adult  a^e,  made  profession  of  religion,  and 
the  affliction  they  had  been  under  thty  pub- 
licly declared  to  be  one  motive  to  it.    One 
of  them  I  knew  many  years  after.    Ske  had 
the  character  of  a  very  sober  virtuous  wo- 
mou,  and  never  m»de  any  acknowledgment 
of  fraud  in  this  transaction.    The  printed 
account  was  publish^  with  a  preface  by 
Mr.  Baxter,,  who  says,   <  The  evidence  is  so 
'  convinting,  that  he  most  be  a  very  obdu- 
'  d urate  Sadducee  who  will  not  believe  *.' 


*  « In  the  year  1790,  at  Littleton  in  the 
county  of  Middlesex,  a  family  was  supposed  to  . 
be  bewitched..  One  J.  B.  had  tkree  (laughters, 
of  11, 9  and  S  years  of  age.  The  eldest  was  a 
forward  gidi  and  liaving  read  and  heard  many 
strange  stories,  would  surprise  tlie  company 
where  she  happened  to  be,  with  bcr  manner  of 
relating  4iem.  Pleased  with  the  applaase,  she 
'went  Iriim  stories  she  had  heard,  to  some  of 
Iter  own  framing,  aad  so'on  to  dreams  and  vu 
•ions,«nd  attained  the  art  of  swoaniagaad  of 
btitt^  le^'alHipptOTftooe  4or«aBi«4aiia<braath- 


It  obt^ed  credit  aaflideot,  CofeCberwith 
other  preparatives,  to  dispose  the  whole 
country  to  be  easily  imposed  upon '  by  the 
more  extensive  kod  more  tragical'  scene^ 
which  was  presently  after  acted  at  Salem 
and  other  parts  of  the  county  of  Essex.  Nut 

less.  Upon  her  revival,  she  would  ttU  of  strange 
things  she  had  met  with  in  tliis  and  other 
worlds.  When  she  met  with  Uie  words,  Qod, 
Christ,  the  Holy  Ghost,  in  the  bible,  she  would 
drop  down  with  scarce  any  signs  of  life  in  her. 
Strange  noises  were  often  heard  in  and  upon 
the  house ;  stones  came  down  the  chimney  and 
did  great  mischief.      She  complained  of  the 

spectre  of  Mrs.  D y,  a  womuu  living  in 

ti>e  tovrn ;    and  once  the  mother  of  the  girl 

struck  at  the  place  where  the  said  D -y 

was,  and  the  girl  said,  *  You  have  »truck  heron 
'  the  belly,'  and  upon  enquiry  ic  was  Ibund, 

that  D y  complained  of  a  hurt  in  her  belly 

about  that  time.  Another  time  the  mother 
struck  at  a  place,  where  the  girl  said  there  was 
a  yellow  bird,  and  she  told  her  mother  she  had 
hit  the  side  of  it*s  head ;  and  it  ugain  appeared 

that  D y's  licad  was  hurt  abtiuttbe  same 

time.  It  was  common  to  find  her  in  poods  of 
iprater,  crying  out  slie  should  be  drowned ; 
sometimes  upon  the  top  of  the  houite,  and 
sometimes  upon  the  tops  of  trees,  where  she 
pretended  stie  had  flown ;  and  some  fancied 
they  had  seen  herein  the  air.  There  were  often 
the  marks  of  blows  and  pinches  upon  Iter, 
which  were  supppsed  to  come  from  un  invisible 
hand. 

**  The  second  daughter,  after  her  sister  had 
succeeded  so  well,  imitared  her  in  cimi plaints 
of  D  y,  and  out  did  her  in  feats  of  nin« 

ning  upon  the  barn,  climbing  trees,  6cc.  and, 
what  was  most  surprizing,  the  youngest  at- 
tempted the  sanie  feats,  and  in  some  instances 
went  beyond  her  sisters.  The  neighb<iurff 
agreed  they  were  nuder  an  evil  hand,  and  it  was 
pronounced  a  piece  of  «»itchcraft,  as  certain  as 
that  there  ever  had  l>een  any  at  Salem ;  and  no 
great  pnins  were  taken  lo  detect  the  imposture. 
Physicians  bad  been  at  first  employed,  but  to 
no  purpose;  and  afterwards  ministers  M'ere 
called  to  pray  over  them,  but  without  success. 
At  length  D  y,  not  long  afUr  the  sup- 

posed blows,  took  to  her  bed,  and  after,  some 
time  died,  and  the  two  eldest  girls  ceased  com- 
plaining ;  the  youngest  held  out  longer,  but  all 
persisted  in  it,  that  there  had  been  no  fraud. 
The  eldest,  not  baling  been  baptized, and  being 
come  to  adult  age,  desired  aud  obtained  bap- 
tism, and  the  minister  then  examined  her  upon 
her  coodoct  in  the  affair,  and  she  persisted  in 
her  declarations  of  innocency.  In  1738,  hav-> 
ing  removed  to  Medford,  she  ofiered  to  j(i<i  the 
church  there,  and  |>ave  a  satisfactory  account 
of  heseelf  to  the  minister  of  the  town  ;  bot  be 
knew  nothing  of  the  share  she  had  in  this  timna- 
action.  The  Lorrl's  day  before  she  was  tu  be 
adoritied,  be  happened  to  preach  from  this 
text,  **  He  that  speaketh  lies  shall  not  escape.*^ 
The  wooMo  supposed  the  sermon  to  be  iateod'- 
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many  years  before,  Glantil  pabtished  his 
Witch  Scones  in  England ;  Perkiiit  and  other 
ikODcogformists  were  earlier ;  but  the  gre^t 
aothoritj  was  that  of  sir  Matthew  HaU,  re- 
vered in  New-England,  not  only  for  hit 
knowledf^e  in  the  law,  but  for  bis  gravity  and 
inety.  The  Trial  f»f  the  Witches  in  Suflblk 
waa  pQ(>lished  in  1684.  All  these  books 
were  in  New-En^hind,  and  the  conformity 
between  the  bebavioor  of  Goodwin's  chil- 
dren and  most  of  the  supposed  bewitched  at 
Salem,  and  the  behaviOor  of  those  in  Eng- 
land, is  so  exact,  as  to  leave  no  room  to 
doobt  the  stories  bad  been  read  by  the  New- 
England  persons  theuiselres,  or  had  been 
told  to  them  by  others  who  had  read  them. 
Indeed,  this  conformity,  instead  of  giring 
auspicioiiy  was  urged  in  confirmation  uf  the 
truth  oi  both ;  the  Old  Ensland  demons 
and  the  New  being  so  mach  alike.  The 
court  justified  themselves  from  books  of  law, 
and  ^e  authoritie«  of  Keble,  Dalton  and 
other  lawyers,  then  of  the  first  character, 
who  lay  down  rules  of  conviction,  as  absurd 
and  dangerous  as  any  v^hich  were  practised 
in  New- England.  The  trial  of  Richard 
Hathawny  the  impostor,  before  Lord  Chief 
Justice  Holt,  was  ten  or  twelve  years  after. 
This  was  a  great  discourpgement  to  prosecu- 
tions in  Enirland  for  witchcraft,  but  an  effec- 
tual stop  was  not  put  to  tliem,  until  the  act 
of  parliament  in  the  re'gn  of  his  late  ma- 
jesty.*   Even  this  has  not  wholly  cured  the 


ed  for  her,  aod  went  to  the  minister,  who  told 
her  Mohody  had  i^ade  any  ohjection  against 
her',  but  beinf;  determined  to  confess  her  guilt, 
•he  disclosed  the  fraud  of  herself  and  her  sisters, 
<and  desired  to  make  a  public  acknowledgment, 
in  the  luce  of  the  church;  and  accordingly  did 
so.  The  two  sisters,  seeing  her  pitied,  had  be- 
come artors  also  with  her,  without  being  moved 
to  it  by  her,  but  uhen  she  saw  them  follow  her, 
^ey  all  johicd  in  tne  secret  aiKl  acted  in  con- 
cert, ihey  had  no  particular  spite  against 
J)  y;    but  it  was   necessiury  to  accuse 

somebody,  and  the  eldest  having  pitched  upon 
ber,  the  rest  followed.  The  woman's  com- 
plaints, about  the  same  time  the  girl  pretended 
she  was  struck,  proceeded  from  other  causes, 
whicb  were  not  then  properly  enquired  into. 
Once,  at  least,  they  were  in  great  danger  of 
being  detected  in  their  tricks ;  but  the  grounds 
of  suspicion  were  overlooked,  through  the  in- 
dulgence and  credulity  of  their  parents.  AJ.S. 
of  the  Rev.  Mr.  Turell  minister  of  Medford.!' 
Hotcbtnson. 

^  **  I  remember  to  have  beard  a  gentleman, 
who  in  other  respects-was  very  sensible,  express 
his  surprize  upon  the  first  news  of  this  act. 
Hie  parliament,  he  said,  hnd  in  effect  declared 
that  there  were  no  evil  spirits,  he  was  afraid 
tbey  would  declare  by  pother  act  that  there 
are  no  good  ones. 

<*  FVom  1694  to  1701,  there  were  11  persons 
trifid  far  witches  before  Lord  Chief  Justice 
fiJitf  all  of  whom  were  ^<{uilted.    In  Scot- 


common  people,  and  wt  hear  of  eld  women 
ducked  and  crueUy  murdered  within  thcM 
last  twenty  yean.  Reproach  then,  for  haiig<- 
iog  witches,  although  it  has  been  often  cast 
opon  the  people  of  New-England  by  thosr 
of  Old,  yet  it  must  have  been  dooe  with  an 
ill  grace.  The  people  of  New-England^ertf 
of  a  grave  cast,  and  had  long  been  disposed 
to  give  a  serious  solemn  construction  even  to 
common  events  in  providence ;  but  in  Old* 
England,  the  reign  of  Charles  the  second 
WM  as  remarkable  for  gaiety  as  any  whatso- 
ever, and  for  scepticism  and  infidehty^asany 
which  preceded  it.  • 

<*  Sir  William  Phips,  the  governor,  upon  his  ar« 
rival,  fell  in  with  the  spinion  prevailing.  Mr. 
Stoughton,  the  lieutenant-*governor,  'upon 
whose  judgment  great  stress  was  laid,  bad 
taken  up  this  notion,  that  although  the  devil 
might  appear  in  the  shape  of  a  guilty  person^ 
yet  he  would  never  be  permitted  to  assumn 
the  shape  of  an  innocent  person.  *    This  opi- 

land  7  were  executed  for  witches  in  1697,  npon 
the  testimony  of  one  girl  about  11  years  old.". 
Hutchinson. 

*  <*  <  A  gentleman  of  more  than  ordinary  un« 
derstanding,  learnmg  and  experience,  d«iircd 
me  to  write  to  N.  England  aoout  your  trials 
and  convictions  of  witches,  not  being  satisfied 
with  the  evidence  upon  which  some  who  have 
been  executed  were  found  guilty ;  he  told  me 
that  in  the  time  of  the  great  reformation  par- 
liament, a  certain  person  or  persons  had  a 
commission  to  discover  and  pfosecote  witches. 
Upon  these  prosecutions  many  were  execnted, 
in  at  least  one  county  in  England,  until,  at 
length,  a  gentleman  of  estate  and  of  great 
character  M  piety  was  accused,  which  put  an 
end  to  the  commission,  and  the  judges  upon  a 
re-hearing,  reversed  mliny  of  the  judgments; 
but  many  lives  had  been  taken  away.  All  that 
I  speak  with,  much  wonder  that  any  man,  much 
less  a  man  of  such  abilfties,  learning  and  ct^ 
perience  as  Mr.  Stourhton,  should  take  up  a 
persuasion,  that  the  devil  cannot  assume  the 
likeness  of  an  innocent,  to  afflict  another  per- 
son«  In  my  opinion,  it  is  a  persuasion  utterly 
destitute  of  any  solid  reason  to  render  it  so 
much  as  probable,  and  besides,  contradictory 
to  many  mstances  of  facts  in  history.  If  yoa 
think  good,  yon  may  acquaint  Mr.  Stoughton 
and  the  other  juogei  with  what  I  write.* 
Letter  from  London  to  Inc.  Mather,  Jan.  9, 
1692  3. 

*  "  I  suppose  the  Long  Parliament  must  be 
intended  by  the  great  reformation  parliament, 
for  in  1644, 1645  and  1646,  one  Matthew  Hop- 
kins went  from  place  to  place  to  find  out 
witches.  Mr.  Baxter  says  a  great  nnniber  were 
hanged  by  his  discovery,  and  that  Mr.  Calamy 
went  along  wirb  the  judges  to  Itear  the  confes- 
sions, and  to  see  that  there  wai  no  fraud  or 
wrong  done.  Hopkins  searched  for  teats,  set 
tome  upon  stools  or  tables  cross  legged,  and 
kept  them  S4  hoais  without  meat  or  drink,  with* 
in  which  time  it  was  said  their  imps  would  comt 
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niofly  at  first,  was  generally  received.  Some 
of  the  most  religious  women  who  W4f  re  ac- 
cased,  wlieo  they  saw  the  appearance  of 
distress  aud  torture  in  their  nccusers,  and 
heard  their  solemn  declarations,  that  thev 
saw  the  shapes  or  spectres  of  the  accused  af- 
flicting them  I  persuaded  themselves  they  ^ere 
witches,  and  that  the  devil,  some  how  or 
other,  although  they  could  nut  neniember 
how  or  when,  had  taken  posession  of  their 
evil  hearts,  and  obtained  some  sort  of  assent 
to  his  afflicting  in  their  shapes ;  aud  there- 
upon  they  thought  they  might  be  justified  in 
confessing  themselves  (^ilty. 

**  It  seems,  at  this  day,  with  some  people,  per- 
haps but  few,  to  be  the  quesciuo  whether  the 
accused  or  the  afflicted  were  under  a  pre- 
ternatural or  diabolical  possession,  rather 
Chan  whether  the  afflicted  were  under  bodily 
distempers^  or  altogether  Koilty  of  fraud  and 
imposture.  As  many  of  the  original  eia- 
minations  have -fallen  into  my  hands,  it  may 
be  of  service  to  represent  this  aifair  in  a 
more  full  aucl  impartial  light  ihaiijit  has  yet 
appeared  to  the  world. 

**  In  Februnry  1691-S,  a  daughter  and  a  niece 
of  Mr.  Parris,  the  minister  of  Salem*  village, 
girls  of  ten  or  eleven  years  of  age,  and  two 
other  girls  in  the  neighbourhood,  made  the 
same  sort  of  complaints  as  Goodwin's  chil- 
dren had  made,  two  or  three  years  before. 

\  The  physicians,  having;  no  othf  r  way  of  ac- 
countmg  for  the  disorder,  pronounced  them 
bewitched.  An  Indian  woman,  who  was 
brought  into  the  country  from  New  Spain^ 
and  then  lived  with  Mr.  Parris,  tried  some 
experiments  which  she  pretended  to  be  used 
to,  in  her  own  country,  in  order  to  find  out 
the  witch.      This  coming  to  the  children's 

aud  suck ;  others  he  tried  by  swimming  them, 
and  nt  length  raised  the  indignation  of  certain 
gentlemen,  who  caused  him  to  be  seized,  zind 
his  hands  and  feet  being  tied,  to  be  thrown 
into  the  water,  where  fortunately  for  him  lie 
was  proved  to  be  a  witch  or  wizard  himself,  by  his 
swimming  or  floating  upon  the  water.  The 
country  ^as  cleared  of  him,  and  some  la- 
mented that  the  experiment  had  not  been 
mode  sooner/'    Hutchinson. 

*  "  Douglas  in  hi-?  Summary  says,"  In  Salcin 
and  its  neighbourhood,  cntiiusiasm  nnd  other 
nervous  di&orders  seem  to  be  endcmial ;  it  wa^ 
the  seat  of  the  New-Englaml  witchcraft,  a.  o. 
1693."  I  question  whether  he  had  any  other 
foundation  for  this  remark  than  merely  this 
scene  of  witchcrafCy  which  must  be  considered 
as  the  distemper  of  tl^e  country  in  genera], 
rather  than  ot  any  particular  tov/n  or  county, 
and  had  Mr.  Parris's  fumily  lived  in  any  otiier 
part  of  tlie  province,  perhaps  the  neighbour- 
hood would  have  teen  as  much  infected  ;  and 
00  impression  ought  to  be  made  to  the  dis- 
adrantage  of  a  town  the  most  ancient^  and 
at  this  day  the  second  in  rank  within  the 
province,  and  upon  other  accounts  justly  re- 
sp^tablQ*''    {lutchinson. 


knowledge,  they  cried  out  upon  the  poor  Ii>- 
diiuj,  as  appearing  lo  them,  pinching,  and 
pricking  and  tormentmg  them ;  and  fell  into 
hts.  Tituba,  the  ladian,  acknowledged 
that  she  hud  learned  how  to  find  out  a  wiiob, 
but  denied  that  she  was  one  herself.  Several 
pdvate  fasts  were  kept  at  the  minister's  house 
and  several,  more  public,  by  the  whole  vil- 
lage, and  then  a  general  fast  through  the  co- 
lony, to  seek  to  God  to  rebuke  Satan,  &c. 
So  much  notice  taken  of  the  children,  toge- 
ther with  the  pity  and  compassion,  expressed 
by  those  who  visited  them,  nut  only  tended 
to  confirm  tliem  in  their  design  but  to  draw 
others  into  the  like.  Accordingly,  the  num- 
ber of  the  complainants  soon  increased,  and 
among  them  there  were  two  or  three  women 
and  some  girls  old  enough^  for  witnesses. 
These  had  their  fits  too,  and,  v^hen  in  them, 
cried  out,  not  only  against'  Tituba,  but 
against  Sarah  Osborn,  a  melancholy  di&traci- 
ed  old  woman,  and  Sarah  Good,  another  old" 
wt)man  who  was  bedrid.  Tituba,  at  leu^tli, 
confessed  herself  a  witch,  and  that  the  two 
old  women  were  her  confederates  j  and  i bey- 
were  all  committed  to  prison ;  and  Tituba 
upon  search,  was  found  to  have  scars  upon 
her  hack  which  were  called  the  devil's  mark, 
but  might  as  well  have  Leeu  supposed  those 
of  her  Spanish  master.  Tins  comiiutment 
was  on  the  1st  of  March.  About  three 
weeks  after,  two  other  women,  of  good  cha* 
racters  and  church  members,  Cory  and  Narse 
were  complained  of  and  brought  upon  their 
examination;  when  these  children  fell  into 
fits,  and  the  mother  of  one  of  them,  and  wife 
of  Thomas  Putnian,  joined  witti  the  children 
and  complained  of  iNurse  as  tormenting  her  ; 
and  made  most  terrible shiieks,  to  liie  amaze- 
ment of  all  the  neighbourhood.  The  old  women 
denied  every  thing;  but  were  sent  to  pribon^ 
aud  such  was  the  infatuation,  that  a  cliild  of 
Siirah  Good,  about  4  or  5  years  old,  was  com- 
mitted lUso,  being  charged  with  biting  some  of 
the  afflicted  who  she\^ed  the  print  of  small 
teeth  on  their  arms.  On  April  Sd  Mr.  Pan  is 
took  for  his  teixt,  '  Have  not  I  chosen  you 
12,  and  one  of  you  is  a  devil.'  Sarah  Cloyse, 
supposing  it  to  be  occasioned  by  Nurse's ca::e 
who  was  her  sister,  went  out  of  meeting. 
She  was,  presently  after,  complained  of  for  a 
witch,  exuniineJ  and  committed.  Elizabeth 
Pro<:tor  was  charged  about  the  same  time  : 
her  husband,  as  every  good  husband  would 
have  done,  accomoanied  her  to  h<.r  cxamina* 
tion,  but  it  cose  the  poor  man  his  life.  Some 
of  the  alllicied  cried  out  upon  him  also,  and 
they  were  both  committed  to  prison. 
''  luslead  of  suspecting  and  sifting  the  witness- 
es, and  sufiering  them  to  be  cr<>?s  examined, 
the  authority,  to  say  no  more,  wet  e  imprudent 
in  making  use  of  leading  questions,  and 
thereby  putting  words  into  th«ir  mouths  ur 
suffering  others  to  do  it.  Mr.  Parris  was 
over  ofiicious;  most  of  the  examinations,  sd* 
though  in  the  presence  of  one  or  more  of 
the  magistratesi  were  taken  by  him.    Tb^ 
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followiag  ezamiDatJons,  of  sevtral  of  tbe  ac- 
cusedf  may  serve  as  specimens,  tliej  bi^'ng 
generally  made  ia  the  sam^  manner* 
•<  At  a  court  held  at  Saiein  lUh  April  1699> 
.  hy  tbe  honoured  Thomas  Daoforth,  deouty 
governor. — Q.    John ;  ♦  who  hurt  you  f  X 
Goody  Proctor  first,  and  then  Goody  Cioyse. 
r-Q.  What  did  she  do  to  you?    A.    She 
brought  tlie  book  to  me. — Q,    John  !  tell 
the  truth,  who  harts  you?  Have  you  been 
hurt  ?    A.  The  first, .  was  a  gentlewoman  I 
•aw. — Q,  Who  next  ?    A.  Goody  Cioyse. — 
Q.    But  wiio  hurt  you  nett?  A.    Goody 
Proctor.—Q-  What  did  she  do  to  you  ?  A, 
She  choaked  me,  and  brought  me  the  book. 
•— Q.    How  ofi  did  slie  come  to  torment  you  ? 
A.    A  good  many  times,  she  and  Goody 
CIoyse.---Q.  Do  they  come  to  you  in  the  night 
as  well  as  the  day  ?  A.    They  come  most  in 
the  day.^Q.     Who?    A.     Goody  Cioyse 
and  Got»dy  Proctor.— Q.  Where  did  she  take 
'  hold  of  you  ?  A.  Upon  my  throat,  to  stop  my 
breath.— Q.    Do  you  know  Goodjr  Cioyse 
and  Goody  Proetor  ?  A.  Yes,  here  is  Goodv 
Clo^.    (Cioyse)  when  did  I  hurt  thee  ?  A, 
A  great  many  times.  (Cioyse)  Oh  !  you  are 
agrievousliar.— Q.    What  ciid  this  Good^ 
Cioyse  do  to  you  ?  A.    She  pinched  and  bit 
me  till  tbe  blood  came. — Q.   How  lon|  since 
this  woman  came  and  hurt  you  ?  A,  i  ester^ 
day,  at  meeting. — Q.  At  any   time  before  ? 
A.  Yes  a  great  many  times.— Q.  Mary  Wal- 
cot !  who  hurts  you  ?  A.  Good?  Cioyse. — 
Q.  What  did  she  do  to  you  ?  A,   She  hurt 
me.— Q.  Did  she  bring  the  book?  A.  Yes. 
— Q.    What  was  you  do  with  it?  A.  To 
touch  it,  and  be  well.— Then  she  fell  into  a 
fit. — Q,  Doth  she  come  alone?  A,  Some- 
times alone,  and  sometimes  in  company  with 
Goody  Nurse  and  Goody  Corey,  and  a  great 
many  I  do  not  know, — Then  she  fell  into  a 
fit  again. — Q.  Abigail  Williams;  did  you  see 
acompliny  at  Mr.  Parris's  house  eat  and 
drink  r  ^.^  Yes,  sir.  That  was  their  sacrament. 
— Q.   Ilow  many  were  there  ?    A,   About 
forty,  and  Goody  Cioyse  and  Goody  Good 
were  their  deacons. — Q.  What  was  it?  /I. 
I'hey  said  it  was  our  blood,  and  they  had  it 
twice  that  day. — Q,  Mary  Walcot !  have  you 
seen  a  white  man  ?  Yes  sir,  a  great  many 
limes.- Q.  What  sort  of  man  was  he?  A, 
A,  A  fine  grave  man,  and  when  be  cauie, 

be  made  nil   the  witches  to   tremble. 

Abigail  Williams  confirmed  the  same,  and 
Uiat  they  had  such  n  sight  at  Deacon  Inger- 
boHV — Q.  Wlu>  was  at  Deaccm  Ingersoll's 
then?    A,    Goody  Cioyse^  Goody  Nurse, 

Goody  Corey,  and  Gooily   Gftod. Then 

Sarah  Cioyse  asked  for  water,  and  sat  down 
as  one  seized  with  a  dying  fainting  fit ;  and 
•ereral  of  ihe  afflicted  fell  into  fits,  and  some 
or  them  cried  out.  Oh !  her  spirit  is  |one  to 
prison  to  her  sister  Nurse. Q,  Elizabeth 

*  **  This  was  Tituba's  husband,  who  seems  to 
have  been  a  cunning  fellow,  and  to  avoid  'beinj 
orcused  joioed  with  the  afflicted.*^  Huiclunion. 

vol.  VI. 


Proctor !  you  understand  whereof  you  are 
charged,  viz.  to  *be  guilty  of  sundry  acts  of 
witchcralt ;  what  say  you  to  it  ?  Speak  th« 
truth,  and  so  you  that  are  afflicted,  ^nu  must 
speak  the  truth,  as  you  will  answer  it  before 
God  another  day.    'Mary  Walcot !  doth  ibis 
woman  hurt  you  ?  A.  I  never  saw  her  so  as 
to  be  hurt  by  her— Q.  Mary  Lewis !  does 
she  hurt  you? — ^Ucr  mouth  was  stopped. — Q. 
Aon  Puimao!   does    she   hurt  you? — She 
could  not  speak.— Q.  Abigail  Williams  l  doet 
she  hurt  you  ?— tier  hand  was  tlirust  in  her 
own  mouth. — S,  Jblin !  docs  she  hurt  you  t 
A  This  is  the  woman  that  came  in  ber  shift 
and  chuaked  me.— ^9.    Did  she  ever  bring 
the  book  ?  A,  Yes  sir.— 5.  What  to  do  ?  A. 
To  write. — 5.  What  this  woman?  A»  Yt$ 
sir. — S,  Are  you  sure  of  it?  A,  Yes  sir.— 
Again   Abigail  Williams   and  Ann  Putinan 
w  ere  spoke  to  by  the  court,   but  neither  of 
them  could  make  any  anstver,  by  reason  of 
dumbness  or  other  fits. — S,  What  do  you 
say  Goody  Proctor  to  these  things?  A.    I 
taLe  God  in  heaven  to  be  my  witness,  that; 
I  know  nothing  of  it«  no  more  than  the  child 
unborn. — S,  Ann   Putman  !  doth  this  wo- 
man hurt  you  ?  A,  Yes  sir,  a  great  many  times. 
— Then  the  accused  looked   upon  them  and 
they  fell  into  fits. — She  does  not  bring  the 
book  to  you,  does  she  ?  A.  Yes  sir,  oflen^ 
land  SRith  she  hath  made  her  maid  set  her 
band  to  it.— ^.  Abigail  Williams !  does  this 
woman  hurt  you?  A,  Yes  sir,  often,— 5. 
Does  she  bring  the  book  to  you  ?  A.  Yes. — 
S.  What  would  she  have  you  to  do  witb-it  ? 
A.  To  write  iji  it  and  I  shall  be  well.— Did 
not  you,  said  Abigail,  tell  me,  that  your  maid 
bad  written  ?  (Proctor)  dear  child,  it  is  not 
so.    There  is  another  judgment,  dear  child. 
—Then  Abieail  and  Ann  had  fits.— By  and 
by  they  cried  out,  look  you  there  is  Good/ 
Proctor  upon  the  beam. — By  and  by,  both  of 
them  cried  out  of  Goodman  Proctor  himself 
and  said  he  was  a  wizard. — Immediately, 
many,.ifpot  all  of  the  bewitched,  had  griev- 
ous fits. — 9.  Ann  Putman!  whu  hurt  you? 
A,  Goodman  Proctor  and  his  wife  too. — 
Afterwards,  some  of  the  afflicted  cried,  there 
is  Proctor  going  to  take  up  Mrs.  Pope's  feet. 
-^Arid  her  feet  were  imme<ii»iie|y  taken  up, 
— j?.  What  do  you  say  Goodman  Proctor  to 
these  things?  A.  I  know  not.  lam  innocent. 

Abigail   Williams   cried    out,   tliere  is  ' 

Goodman  Proctor  ^oing  to  Mrs.  Pope,  and 
immediately,  said  Pope  fell  into  a  fit.'  ■»  ■ 
You  see  tbe  devil,  will  deceive  you ;  the  chili 
dren  could  see  what  you  was.  Eoing  lo  do 
before  the  woman  was  hurt.  I  would  ad- 
vise you  to  repentance,  for  the  devil  is  hring- 
iog  you  out. — Abigail  Williams  cried  out 
again,  there  is  Goodmfln  Proctor  going  to 
hurt  Goody  Bibber;  and  immediately  Goody 
Bibber  fell  into  a  fit.  There  was  the  like  of 
Mary  Walcot,  and  divert  others. — Benjamin 
Gould  gave  in  his  testimony,  that  he  had 
seen  Goodman  i^orey  and  his  wife,  Prootor 
aud  his  wife,  Goody  Cioyse,  Goody  Nurse, 
2  U 
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ftnd  Goody  Griggs  in  bis  chaimber  Uil  Thurs* 
day  night — Eiiiabeih  Hubbard  vms  in  a 
trance  during  the  whole  examination. — Dn« 
riiifr  the  ezROiiuatiob  of  Elizabeth  Ptocior, 
Abigail  W?liiants^  ond  Ann  PutiuHti,  both 
made  oflTt^r  to  sti  ike  at  said  Proctor,  but  when 
ALij^ir»  hand  CHme  near  it  opened,  wltercas 
it  wu»  made  up  into  n  fist  before,  and  came 
down  ticeeding  It^hiiy,  as  it  dnw  near  to 
said  Proctor,  «ind  at  Icngih  with  open  and  ex- 
tendi*d  Anders,  touched  Pioctor'»  hoed  very 
liuhtly.  Imnieditttely  Abigiii  cried  out  her 
iinuert,  her  fingirs,  her  lii  gers  burned,  and 
A'.w  Puinian  took  on  most  grierously,  of  her 
head,  and  sunk  down." 

"  Salcfli,  April  X\y  1692.  Mr.  Samuel  Parris 
was  drsred  by  the  honuurablc  Thoma*i 
Dantorch,  deputy-governor,  and  tiie  coun- 
cil, to  take  in  writing  the  aforesaid  £xa- 
nanaiions,  and  accordingly  took  and  deli- 
vered them  in ;  and  upon  hearing  the 
same,  and  seeing  what  was  then  seen,  to- 
gether with  the  charge  of  rbe  afflicted 
persons,  were  by  the  advice  of  the  council 
all  committed  bv  us, 

John  CoawiK,         $ 

*'  No  wonder  the  whole  country  was  in  a  con- 
srcrnntion,  nhen  persons,  of  sober  lives  and 
Diiblemished  characters,  were  committed  to 
prison  upon  snch  sort  of  evidence.  Nobody 
wns  safe.  The  most  eflectual  way  to  pre- 
Tent  an  accusation,  was  to  become  an  accu- 
ser ;  and  accordinerly  the  number  of  the 
riBicted  increased  every  day,  and  the  number 
uftbe  accused  in  proportion,  who  in  general 
persisted  in  their  ini\ocency ;  but,  being 
strongly  urged  to  give  glory  to  God  by  their 
confession,  and  intimation  being  given  that 
this  was  tiie  only  way  to  save  their  lives, 
and  their  friends  nrgmg  tbem  to  it,  some 
were  brongtrt  to  own  tlieir  guitt.  The  first 
confession  upon  the  files,  ia  of  Deliverance 
Hobbs,  May  11th,  1699,  being  in  prison. 
She  owned  every  thing  she  was  required  to 
do.  Tlie  confessions  multiplied  the  witcltes, 
new  ccympanions  were  always  mentioned, 
who  were  immediately  sent  for  and  examined. 
Tims. more  than  an  hundred  women,  many 
of  them  of  fair  characters  and  of  the  most 
reputable  families,  in  the  town  of  Salem, 
Beverly,  Andovor,  Billerica,  &c.  wereappre- 
kended,  examined  aud,  generally,  coromitud 
to'  prison.  The  confessions  being  much  of 
the  same  tenor,  one  or  two  may  serve  for 
specimens. 

"  The  Examination  and  Confession  (8  Sept. 
9S.)  of  Mary  Osgood,  wife  of  Captain  Os- 
good of  Andover,  taken  before  John 
Hawtliorne  and  other  their  majesties  jus- 
tictt. 

''  She  confesses,  that  about  11  years  a^,  when 
she  was  in  a  melancholy  state  and  condi- 
tion, she  used  to  walk  abroad  in  her  orchard 
aitd  upon  a^ertaio  iiipe^she  savthe  appaar- 


ancc  of  a  cat,  at  the  end  of  the  house,  which 
yet  she  thought  was  a  real  cat.  However, 
at  that  tmie,  it  diverted  her  from  praying  to 
God,  and  instead  thereof  she  prayed  to  ti<e 
devil ;  about  which  time  she  made  a  cove* 
nant  witli  tlie  devil,  who  as  a  black  man, 
came  to  her  and  presented  her  a  book,  upon 
wLirh  she  laid  h«r  finger  and  that  left  a  red 
spot :  and  that  upon  her  signing,  the  dtvil 
tuid  her  he  was  lier  Qo^^  and  that  she  should 
ser«e  and  worship  him,  and,  khe  believes, 
she  con>entcd  to  it.  She  says  further,  that 
about  two  years  ago,  she  was  carried  through 
the  air,  in  company  with  deacon  Frye*s  wife, 
Kheneter  Baker's  wife  aud  Goody  Tyler,  to 
Five-mile  pond,  where  she  was  baptized  ))y 
the  devil,  vdio  dipped  her  fiice  in  the  water 
and  made  her  renounce  her  former  baptism, 
and  tuld  her  she  must  be  his,  soul  and  l>ody 
for  ever,  and  that  she  must  ser^e  him,  whicli 
she  pronnsed  to  do.  Slie  says,  the  renoun- 
cing herfirst  baptism  was  after  her  dipp^n^, 
and  tbat  she  vias  transported  back  again 
through  the  air,  in  company  with  the  fore- 
named  persons,  in  the  same  manner  as  the 
went,  and  lelteves  they  were  carried  upon  a 
pole. — Q.  How  many  persons  were  upon 
the  pole }  A.  Ail  said  before,  viz.  Four 
per»ons  and  no  more  but  whom  she  had 
named  above. — She  confesses  she  has  afflict- 
ed three  persons,  John  Sawdy,  Martlja 
Sprague  and  Rose  Foster,  and  that  she  did 
it  by  pinching  her  bed  doatbs,  and  givinS 
consent  the  devil  should  do  it  in  her  shape, 
and  that  the  devil  could  not  do  it  without  her 
consent. — She  confesses  the  afflicting  persons 
in  the  court,  by  the  glance  of  her  eye.  She 
s.^ys,  as  she  was  coming  down  to  Salem  to 
be  examined,  she  and  the  rest  of  the  ccmpanY 
Witt)  her  stopped  at  Mr.  Phillips's  to  refresh 
themselves,  and  the  afflicted  persons,  being 
behind  them  opou  the  road,  came  up  jtt*( 
as  she  was  mounting  agpiin  and  were  then 
afllicted,  and  cried  out  upon  her,  w  that  she 
V  us  forced  to  stay  until  they  were  all  past, 
and  said  she  only  tt)oked  that  way  towards 
them.>— i}.  Do  you  know  the  devil  can  fftke 
the  shape  of  an  innocent  person  mid  afflict  ^ 
A.  I  believe  hecannat.-^Q.  Who  taught  you 
this  way  of  %vitchcraft  ?  A,  Satan,  and  that 
be  promised  her  abundance  of  satislnctiou 
and  qoietoeas  in  her  future  state,  bat  never 
performed  any  thing ;  and  that  she  has  li^cd 
more  miserably  and  more  discontented  since, 
than  ever  before.  She  confesses  further, 
that  she  herself,  in  company  with  Goody 
Parker,  Goitdy  Tyler  and  Goody  Dean,  had 
a  meeting  at  Muses  Tyler^  house,  Is^c 
Monday  nighc,  to  afflict,  and  that  she  and 
Goody  Dean  carried  the  shape  of  Mr.  D«n 
the  minister,  between  them,  to  make  persons 
believe  that  Mr.  Dean  afflicted.^Q.  What 
hiudered  you  from  accomplishing  what  yon 
intended?  A,  The  Lcird  would  not  sufltr 
it  so  to  be,  that  tlie  devil  should  afflict  in  ^^ 
innocent  person's  shape.— Q.  Have  y** 
been  at  my  9x\wx  wiich  ncetings  ?    -^  ' 
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know  Dothtng  ibereof,  u  I  sbftU  answer  in 
tbe  presence  of  Cod  and  hu  |>eopJe :  but 
said,  that  the  black  man  stood  before  ber, 
and  told  ber,  tbnt  what  she  bad  coofessed 
was  a  lie ;  notnithitanding,  she  Mid  that 
,  what  she  bad  confessed  was  true,  apd  thereto 
put  her  band.  Her  husband  beiiig  present 
was  asked,  if  be  judged  bit  wife  tb  be  any 
way  discoropoMd.  He  answered,  tbnt  hav- 
ing lived  with  her  so  loo);,  he  doth  nut  judge 
her  to  be  any  ways  discomposed,  but  has 
cause  to  believe  what  she  has  said  is  true. 
When  Misti'ess  Osgood  was  first  called,  she 
afflicted .  Martha  Sprague  and  Hose  Foster, 
by  the  glance  of  her  eyes,  and  recovered  them 
out  of  their  fits  by  tlte  touch  of  her  hand. 
Mary  Lacey  and  Betty  Johnson  and  Hannah 
Po»t  saw  JViisiress  0>good  afflicting  Sprague 
and  Foster,  llie  said  liannnh  Post  and 
Alary  Laoey  and  Betiy  Johnson,  jun.  and 
Hose  Foster  and  Mary  Richardson  were  af- 
flicted by  Mistress  Osgood,  in  the  time  of 
their  exuminatiou,  and  recovered  by  her 
touching  of  their  hands. 

^  1  underwritten,  being  appointed  by  authority, 
to  take  this  eKiimination,  do  testify  upon 
oath,  taken  in  court,  that  this  is  a  true 
copy  of  ^e  substance  of  it,  to  the  be&t  of 
my  knowledge,  5  Jan.  1692-3.  The  within 
Mary  Osgood  was  examined  before  their 
majesties  justices  of  the  peace  in  Salem. 
(Attest.)   Jouy  Higcinsok,  Just.  Fac.'' 

^*  A  miserable  negro  woman,  charged  by  some 
of  the  gills  with  afflicting  tliem,  confessed, 
but  was  cunning  enough  to  bring  the  greatest 
share  of  the  guilt  upon  her  mistress. 

**  Salem,  Monday  July  4,  1692.  The  Exami- 
nation  of  Candy,  a  N  egro  Woman,  before 
Bartholomew  Gedney  and  John  Haw- 
thorne, '£s(|rs.  Mr.  Nicholas  Nojres  also 
present. 

**  Q,  Candy !  are  you  a  witch  ?  A.  Candy 
no  witch  in  her  country.  Candy's  uiotber 
no  witch.  Candy  no  witch.  Barbados^ 
This  country,  mistress  give  Candy  witch. — 
Q,  Did  your  mistress  luake  you  a  witch  in 
this  country  ?  A,  Yes,  in  this  country  mis- 
tress give  Candy  witch. — Q.  What  did  your 
mistress  do  to  make  you  a  Witch  ?  A.  Mis- 
tress bring  hook  and  pen  nod  ink,  make 
Candy  write  in  it. — Q.    What  did  you  write 

.'in  h?  She  took  a  pen  and  ink  and  upon 
H  book  or  paper  made  a  mark— Q.  How  did 
you  afflict  or  hurt  these  folks,  where  are  the 
fMippets  yoo  did  it  with  ?  She  asked  to  go 
out  of  the  room  and  she  would  shew  or  telT; 
upon  whidi  she  had  liberty,  one  going  with 
ker,  and  she  presently  brought  in  two  clouts, 
one  with  two  knots  tied  in  it,  the  other  one; 
which  being  seen  by  Marv  AVarren,  Deliver- 
•iiee  Uob^  and  Abigail  Hobba,  tiiey  weoe 
greatly  affrtghled  and  frll  into  violent  fits,  and 
ml\  of  them  said  that  the  black  man  and  Mrs. 
Hawkes  and  the  negro  stood  by  the  puppets 
or  rags  and  pinched  themy  and  then  they 


were  afflicted,  and  when  the  knots  were  un- 
tied yet  they  continued  as  aforesaid,  A  bit 
of  one  of  the  rugs  being  set  on  fire,  tlie  afflict- 
ed all  said  they  were  burned,  and  cried  out 
dreadfully.  The  rags  being  put  into  wmter,. 
two  of  the  forenahied  persons  were  in  dread- 
ful fits,  almcist  choaked,  and  the  other  was 
violently  running  down  to  the  river,  but  waf 
stopped. 
(Attest.)  Jouv  Ui.WTM0RN£,'Just.  Peace.*' 

'^  Mrs.  Hawkes,  the  mistresi,  bad~  no  other 
way  to  save  her  life  but  to  confess  also. 

<^  Mr.  Hale,  the  minister  of  "Deverly,  who  baa 
the  character  of  an  impartial  relator,  acknow- 
ledges that  the  confessors,  genecnlly,  went 
off  from  their  confessions ;  some  saying  they 
remembered  nothing  of  what  they*had  scid, 
others  that  they  bad  belicrl  themselves,  &c. 
but  he  thinks,  if  the*  times  had  been.calm, 
the  condition  of  the  confessors  might  have 
called  for  a  melius  inquirendum ;  anwd  thinks 
it  remarkable  that  children  and  grandchildren 
should  confirm  their  parents  and  grand- 
parents confession,  instancing  in  the  case  of 
Goody  Foster,  her  daufi;hter  Mary  LAcey, 
and  grand-daughter  Mary  Lacey,  jun«  and 
that  other  child reu  should  accuse  iheir  own 
parents,  as  in  the  case  of  Ilichai*d  Carrier, 
a  lad  of  18  years  of  age.  These  confessions 
are  preserved,  and  a  few  extracts  from  them 
willshew  they  were  forced  frorn  them, 
through  fear  of  losing  their  lives  if  they  re- 
fused, and  their  fear,  in  some,  was  so  great 
as  to  disorder  their  brains,  and  tltey  scarce 
knew  what  they  said. 

•«  21st  July  1698.  Before  Major  Gidney,  Mr. 
Hawthorne,  Mr.  Corwin  and  Capt.  Uig- 
ginson. 

*'  Q.— Goody  Foster!  yon  remember  we  have 
three  times  spoken  with  you,  and  do  you  now 
remember  what  you  then  coni'efsed  to  us?— 
You  have  been  engaged  in  very  great  wicked- 
ness, and  some  have  been  left  to  hardness  of 
heart  to  deny;  hut  it  seems  that  God  wilt 
give  you  more  favour  than  others,  inasmuch 
as  you  relent.  But  your  dau{;hter  here  hath 
confessed  some  things  that  you  did  not  tell 
us  oL  Your  daughter  was  with  you  and 
Good^  Carrier,  when  you  did  ride  upon  the 
stick.  A,  I  did  not  know  it.— (2*  How  long 
have  you  known  your  daughter  to  be  en- 
gaged r  A,  I  cannot  tell,  nor  have  I  any 
knowledge  of  it  at  all. — Q.  Did  you  see  your 
daughter  at  the  meeting?  A,  No. — Q.  Your 
daughter  said  she  was  at  the  witches  meeting 
and  that  you  yourself  stood  at  a  dibtance  off 
and  did  not  partake  at  that  meeting ;  and 
YOU  said  so  also  ;  give  us  a  relation  from  the 
beginning  untd  now.  A.  I  know  none  of 
their  names  that  were  there,  but  only  Goody 
Carrier. — Q,  Would  y^>u  know  their  faces  if 
you  saw  them  ?  A.  I  cannot  tell.— Q.  Were 
there  not  two  companies  in  the  field  at  the 

•  aaroe  time  ?    A,  \  remember  no  mo^'.. 
Mary  Warren,  one  of  the  afflicted,  said  ihftC 
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GoodjT  Cnrrier's  shnpe  told  her,  that  Goody 
FoAter  had  made  her  daughter  a  witch. — C/. 
Do  not  you  acknowledge  that  jou  did  so 
about  13  years  ago  ?  A.  No,  and  I  know  no 
,  more  of  mj  daughter's  being  a  witch  than 
what  day  I  shall  die  upon.-~Q.  Are  you  will- 
ini;  your  daughter  should  make  a  full  and 
free  confession  ?  A.  Yrs.— Q.  Are  you  will- 
ing to  do  so  too  ?  A.  Yes. — Q.  You  cannot 
expect  peace  of  conscience  without  a  free 
confessions    A.  If  I. knew  ony  thing  more,  I 

would  »peak  it  to  the    utmost. Goody 

Lacey,  ihe  daughter,'  called  in,  betcan  thus  ; 
Oh !  mother  !  how  do  you  do  }  We  have  lift 
Christ,  and  the  devil  hath  got  hold  of  us. 
How  shall  I  isct  rid  of  this  evil  one  ?  I  desire 
God  to  break  my  rocky  heart  that  I  may  get 
the  victory  ihis  time.^Q.  Goody  Foster! 
yon  cannot  get  rid  of  this  snare,  your  heart 
•nci.moutli  is  not  open.  A.  I  did  not  see  the 
devil,  I  was  praying  to  the  Lord.— Q.  What 
Loni?  A,  To  God.- ft.  What  God  do 
witches  pray  to  ?  A,  I  cannot  tell,  the  Lord 
help  me. — Q.  Goody  Lncey !  had  you  no 
discourse  with  vour  mother  when  Vidine? 
A.  No,  I  think  1  had  not  a  word.— tt. 
Who  rid  foremost  on  that  srick  to  the  vil- 
lage? A.  1  suppose  my  mother. — Goody 
Foster  said,  that  Goody  Carrier  was  fore- 
roost.— Q.  Goody  Ijicey  !  how  many  years 
•J?o  since  ihey  were  baptized }  A.  Three  or 
fouryears  a?.>,  I  suppose.— Q.  Who  bapti7ed 
them?  A,  The  old  serpent.— Q.  How  did  he 
do  it  ?  J.  He  dipped  their  heads  in  the  wa- 
ter, sayings  they  were  his  and  that  he  had 
power  over  them.— Q.  Wliere  was  this?  A. 
At  Full's  river. — Q,  How  many  were  bap- 
tized that  day?  A.  Some  of  the  chief;  I 
think  there  were  six  baptized.— <^.  Name 
tfiem.  A,  I  think  ihey^  were  of  the  higher 
powers.^— Mary  Lncev,  the  grand- dnuKhtcr, 
was  brought  in,  and  Mary  Warren  fell  into 
a  violent  ht. — Q.  How  dnrc  you  come  in 
here,  and  bring  the  devil  with  you,  to  afflict 
the^e  poi^r  creatures?  Lacey'laid  her  hand 
on  WarrenS  arm,  and  she  recovered  from  her 
^*« — Q-  You  are  here  accused  of  practising 
witchcraft  upon  Goody  Ballard,  which  way 
-do  you  do  it  ?  A,  I  cannot  tell.  Where  is 
my  mother  that  made  me  a  witch,  and  I 
4new  it  not?— Q.  Can  you  look  upon  that 
maid  Mary  Warren,  and  not  hurt  her?  Look 
upon  lier  in  a  friendly  way.  She,  trying  so 
40  do,  struck  her  down  with  her  eye8.--Q. 
Do  you  acknowledge  now  you  are  a  witch  ? 
A.  Yes. — Q.  How  long  have  you  been  a 
witch?  A,  Not  above  a  week.--<).  Did  the 
devil  appear  to  you  ?   A.  Yes.— Q.  In  what 

JI'mP^^^*  '"  ''^  •^•»'«  o*"  »  horse.— Q. 
AVhat  did  he  sny  to  you  ?  A.  He  bid  me  not 
to  be  iifraid  of  any  thing,  and  he  would  not 
bring  me  out,  but  he  has  proved  a  liar  from 
the  begimung.-Q.  \Vbcn  was  this?  A,  I 
k«ow  not ;  above  a  week.-Q.  Did  you  set 
your  baud  to  the  book  ?  A.  No.-Q.  Did  he 

*  /*  It  wa»  time  to  stop.**     Uotcbinson. 


bid  you  worship  him  ?  A,  Yet,  he  bid  roe 
also  afflict  persons. — You  are  now  in  the  way 
to  obtain  mercy  if  you  will  confess  and  re- 
pent. She  said,  the  Lord  help  me. — Q.  Do 
notyoa  desire  to  be  saved  by  Christ  ?  A .  Yes. 
— ^Tneo  you  roust  confess  freely  what  you 
know  in  this  matter.  She  then  proceeded. 
I  was  in  bed  and  the  devil  came  to  me  and  bid 
me  obey  him  and  I  should  want  for  nothing, 
and  he  would  not  bring  me  out. — Q,  But  bow 
long  ago?  A.  A  httle  more  than  a  year. — Q. 
Was  that  the  fint  time?  A,  Yes.— Q.  How 
long  was  you  gone  from  your  father,  when 
Tou  ran  away  ?  A,  Two  days. — Q.  Where 
had  you  your  food  ?  il.  At  John  Stone's. — 
Did  the  devil  appear  to  you  then,  when  you 
was  abroad  ?  A,  No,  but  he  put  such  thoughts 
in  my  mind  as  not  to  obey  my  parents. — i. 
Who  did  the  devil  bid  you  afflict?  A.  Timo- 
thy Swan.  Richard  Carrier  comes  often  a 
nights  and  has  me  to  afflict  persons, — ^. 
Where  do  ye  go  ?  A.  To  Goody  Ballard's 
sometimes.—^.  How  many  of  you  were  there 
at  a  time  ?  A.  Richard  Carrier  and  his  mo- 
ther, and  my  mother  and  graodmother^-^ 
Upon  reading  .over  the  confession  so  hr. 
Goody  Lacey,  tlie  mother,  owned  this  last 
particular.  S.  How  many  more  witches  are 
there  in  Andover  ?  ^.  I  know'  no  more,  but 
Richard  Carrier. 

<'  Carrier,  at  first,  denied  all,  but  was  followed 
until  he  was  brought  to  accuse  his  mother, 
much  in  the  same  manner  with  Foster's 
daughter  and  grand- daughter. 

**  It  is  urged  by  the  writers  of  that  day,  as  a 
Drincipal  part  of  the  evidence  against  Mr. 
Burroughs,  the  minister,  that  seven  or  eight 
of  the  confessors  %vitnessed  again«t  him.  It 
will  appear  from  the  examinations,  that  th« 
confession  was  drawn  from  the  czaminanis 
by  the  court. 

"  Q.  Mary  Lacey  !  was  there  not  a  man  also 
among  you  at  your  meeting  ?  A.  None  but 
the  devil. — Q.  W^hat  shape  was  the  devil  in 
then?  A,  He  was>a  black  man,  and  had  a 
higli  crowned  hat.— (2.  Your  mother  aud 
your  grandmother  say,  there  was  a  minister 
there.  How  many  men  did  you  see  there  ? 
A.  I  saw  none  but  Richard  Carrier. — Q.  Did 
you  see  none  else?  A,  There  was  a  minister 
there,  and  I  think  he  is  now  in  prison.  S. 
Were  there  not  two*  ministers  there  ?  A, 


*  ^  Mr.  Deane,  one  of  the  ministers  of  Ando- 
ver, then  near  foarscore,  seems  to  have  been  in 
danger.  He  is  tenderly  touched  in  aeveral  of 
the  examinations,  which  might  be  owing  to  a 
fair  character,  and  he  may  1^  ene  of  the  per- 
sons acouatd,  who  caused  a  discoaratement  to 
further  prosecutions.  '<  Deliverance  £>eane  be- 
ing asked  why  she  and  the  rest  brought  in  Mr. 
Deane  as  afflicting  persons,  bhe  mnswered,  it  was 
Satan's  subtlety,  for  be  told  her  he  would  pot  a 
sham  upon  all  the*  things,  and  make  people 
bdieve  that  be  did  afflicL  She  said  Mn.  Os- 
good and  she  gave  their  consent  the  devil  should  * 
bring  Mr.  Dciiiie'tibi^  to  afflaa.  Beii^  uke^ 


' 


eG5] 


STATE  TRIALS,  17  Chahles  II.  1605.— itf  Buty  Si.  Edmonds. 


IGM 


Cannot  tell.— S.  V^as  there  not  one  Mr. 
Borroughs  there  P    A,  Yes/' 

**  Carrier's  Euamination  is  in  this  manner ; 
the  questions  are  oouttf  d.  '  We  met  in  a 
greeu  which  t%as  the  minister's  pasture.  We 
were  in  two  companies  at  last  I  think 
there  was  a  few  men  with  them.  I  heard 
Sarah  Good  talk  of  a  minister  tir  two.  One 
of  them  was  he  thi^t  has  been  at  the  East- 
ward, his  name  is  Burroughs,  and  is  a  little 
man.    I  remember  not  the  other's  name.' 

"  Margaret  Jacobs  had  been  brought  to  accuse 
herself,  and  tlien  to  charge  Burroughs,  the 
minfster,  and  her  own  grandfather  ;>  but, 
struck  with  horror,  chose  to  lose  her  own 
life,  rather  than  persist  in  her  confession; 
and  begged  forgiveness  of  Burroughs  before 
bis  execution,  who  is  said  to  have  freely  for- 
given her;  and  recanted  all  she  liacf  said 
against  her  grandfather,  but  in  vain  as  to  his 
life.  Her  own  life  was  saved  by  a  disorder 
in  her  head,  which  prevented  her  trial  at  the 
first  court ;  but  before  the  next  court,  she 
made  a  formal  recantation  of  all  she  had 
confessed,  and  delivered  it  to  the  judges. 

*^  The  humble  Declaration  of  Margaret  Jacobs 
unto  the  honoured  Court  now  sitting  at 
Salem,  shewetfa, 

**  That  whereas  your  poor  and  humble  decla- 
rant being  closely  conHned  here  in  Salem 
gaol  for  the  crime  of  witchcraft,  which  crime 
thanks  be  to  the  Lord  I  am  altogether  igno- 
rant of,  as  will  appear  at  the  great  day  of 
judgment:  May  it  please  the  honoured 
court,  I  was  cried  out  upon  by  some  of  the 
possessed  persons,  as  afflicting'  them ;  where- 
upon I  was  brought  to  my  examination,  which 
persons  at  the  sight  of  me  fell  down,  which 
did  very  much  startle  and  affright  me.  The 
Lord  above  knows  I  knew  nothing,  in  the 
least  measure,  how  or  who  afflicted  them ; 
they  told  roe,  without  doubt  I  did,  or  else 
they  would  not  fall  down  at  me  ;  they  told 
roe,  if  I  would  not  confess  I  should  be  put 
down  into  the  dungeon  and  would  be  hanf»ed, 
but  if  I  would  confess  I  should  have  my  life; 
the  which  did  so  affright  me,  with  my  own 
vile  wicked  heart,  to  save  my  life ;  made  me 
make  the  like  confession  I  did,  which  con- 
fession, may  it  please  the  honoured  court,  is 
i^ltogether  false  and  untrue.  The  very  first 
night  afler  I  had  made  confession,  I  was  in 
such  horror  of  conscience  that  I  could  not 
sleep  for  fear  the  devfl  should  carry  me  away 
for  telling  such  horrid  lies.  I  was,  may  it 
please  the  honoured  court,  sworn  to  my  con- 
iession,  as  I  understand  since,  but  then,  at 
that  time,  was  ignorant  of  it,  not  knowing 
what  an  oath  did  mean.  The  Lord,  I  hope, 
in  whom  I  trust,  out  of  the  abundance  of  his 
mercy,  will  forgive  me  my  false  forswearing 
myself.    What  I  said,  was  altogether  false 

again  if  Mrs.  Osgood  and  she  acted  this  basi- 
ness,  she  said  yes.''  Mr.  Deane  was  much  be- 
JkeAdtn  to  this  woman."    Hatcbinson. 


against  taj  grandfather,  and  Mr.  Barroughs, 
which  I  did  to  save  my  life  aiid  to  have  my 
liberty ;  but  the  Lord,  charging  it  to  my  con*^ 
science,  made  me  in  so  muqh  horror,  that  I 
could  not  contain  myself  before  I  had  denied 
my  confession,  which  I  did  though  1  saw  no- 
thing but.  death  before  me,  cbusing  rather r 
death  with  a  quiet  conscience,  than  to  live  in 
such  horror,  which  I  could  not  suffer.  Where, 
upon  my  denying  my  confession,  I  Vras  com- 
mitted to  close  prison^  where  I  bare  enjoyed 
more  felicity  in  spirit,  a  thousand  times,  than 
I  did  before  in  my  enlargement. 
'<  And  now,  may  it  please  your  honours,  your 
declarant,  having,  in  par|  given  your  honopn 
a  description  of  my  condition,  do  leave  it  to 
your  honours  pious  and  judicious  discretions, 
to  take  pity  and  compassion  on  my  young 
and  tender  years,  to  act  and  do  with  me,  as 
the  Lord  above  and  your  honours  shall  see 
good,  having  no  friend,  but  the  Lord,  to  plead 
my  cause  for  me  ;  not  being  guilty  in  th^ 
least  measure  of  the  crime  ofwitchcrafl,  nor 
any  other  sin  that  deserves  death  from  man  ; 
and  your  poor  and  huoihle  declarant  shall 
for  ever  pray,  as  she  is  bound  in  duty,  for 
your  honours  happiness  in  this  life  and  eter- 
nal felicity  ^n  the  world  to  come.  So  praya 
your  honours  declarant. 

Margaret  Jacobs.'^ 

**  The  Recantation  of  several  persons  in  Ando- 
ver  will  shew  in  what  manner  they  were 
brought  to  their  confessions :  * 

**  Vfe  whose  names  are  uuder-written,  inhabi* 
tants  of  Audover  ;  when  as  that  horrible  ancl 
tremendous  judgment  beginning  at  Salem 

-  village  in  tlie  year  1G92,  by  some  called 
Witchcraft,  first  breaking  forth  at  Mr.  Par- 
ris*s  house,  several  young  persons,  being 
seemingly  afflicted,  did  accuse  several  per- 
sons for  afflicting  them,  and  many  there  be-* 
lieving  it  so  to  be,  we  being  informed  that,  if 
a  person  was  sick,  the  afflicted  person  could 
tell  what  or  who  was  the  cause  of  t)iat  sick- 
ness :  Joseph  Ballard,  of  Andover,  his  wifiQ 
being  sick  at  the  same  time,  he  either  from 
himself  or  by  the  advice  of  othen,  fetched 
two  of  the  persons,  called  the  afflicted  per- 
sons, from  Salem  village  to  Andover,  wbidi 
was  the  beginning  of  that  dreadful  calamity 
that  befel  us  in  Andover,  believing  the  said 
accusations  to  be  true,  sent  for  the  said 
persons  to  come  together  to  the  meeting 
house  in  Andover,  the  afflicted  persons  being 
there.  After  Mr.  Barnard  bad  been  at 
prayer,  we  were  blindfolded,  and  our  hands 
were  laid  upon  the  afflicted  persons,  they 
being  in  their  fits  and  falling  into  their  fits  at 
our  coming  into  their  presence,  as  they  said  ; 
and  some  led  us  and  laid  our  bauds  upon 
them,  and  then  they  said  they  were  well, 
and  that  we  were  guilty  of  afflicting  them  : 

'  whereupon,  we  were  all  seized,  as  prisoitm, 
by  a  warrant  from  the  justice  of  the  peace 
and  forthwith  carried  to  Salem.  And,  by 
reason  of  that  sudden  surprisal,  we  knowing 


<G7] 


STATE  TRIALS,  17  Chahlw  IL  1005.— i4  Trud^  Wkdrn 


[66S 


oontlvtt  altogether  innocent  of  that  crime, 
we  were  all  exceedinglj  astonished  and 
amazed,  and  constem^ed  and  afiHchted 
•veo  oat  of  oar  reason ;  and  oar  nearest  aad 
dearest  relationi,  seeing  us  in  that  dreadful 
condition,  and  knowing  oar  great  danger, 
apprehended  tbere  was  no  other  way  to  save 
our  lives,  as  the  case  was  then  drcum- 
stanced,  but  by  our  confessing  ourselves  to 
be  sucb  and  such  persons  as  the  afflicted  re> 
preiented  us  to  be,  thej,  out  of  tenderness 
and  pitj,  persuaded  us  to  confess  what  we 
did  confess.  And  indeed  that  confession, 
that  it  is  said  we  made,  was  no  other  than 
what  was  suggested  to.  us  bj  somegientlemen, 
they  telling  us  that  we  were  witches,  and  tbey 
knew  it,  and  we  knew  it,  which  made  us  to 
think  that  it  was  so ;  anid  our  understand- 
ugs,  our  reason,  our  faculties,  almost  gone, 
we  were  not  capable  of  judging  of  our  coo- 
dition  ;  as  alsa  the  bard  measures  they  used 
with  us  rendered  us  incapable  of  making  our 
defence,  but  said  any  thing  and  erery  thing 
which  they  desired,  and  mo»t  of  what  we 
said  was  but,  in  effect,  a  consenting  to  what 
they  said.  Some  time  after,  when  we  were 
better  composed,  they  telling  us  what  we 
had  confessed,  we  did  profess  that  we  were 
innocent  and  ignorant  of  such  things ;  and 
we  hearing  that  Samud  Wardweli  had  re- 
nounced bis  confession,  and  quickly  after 
condeomed  and  eiecated,  some  of  os  were 
told  we  were  going  after  Wardweli. 

"  Mary  Osgood,  DehTerance  Dane,  Sasah 
Wilson,  Mary  Tiler,  Abigail  Barker,  Hannah 
Tiler.*' 

*  The  testimonial  to  these  persons  characters 
by  the  principal  inhabitants  of  Andover  will 
outweigh  the  credub'ty  of  the  justices  who 
committed  them  or  of  the  grand  jury  which 
found  bills  agamst  them. 

'*  To  die  honoured  Coort  of  Amiie  held  at 
Salem.  Tbe^lnmUe  Addren  of  several 
of  the  lahabioMKs  of  Andover. 


"  May  it  please  this  honoared  court, 
We  being  very  sensible  of  the  great  sufier- 
inp  our  neighbours  have  been  long  under 
in  prison,  and  chasitably  judging  that  many 
of  them  are  clear  of  that  great  transgression 
which  hath  been  laid  to  their  charae,  have 
thought  it  our  doty  to  endeavour  their  vin- 
dication so  far  as  our  testimony  for  them 
will  avail.  The  persons  iu  whose  behalf  we 
are  desired  and  concerned  to  speak  some- 
thing at  present  are  "Mrs.  Mary  Osgood, 
Eunice  Frye,  Deliverance  Dane,  Sarah  Wil- 
tnn  and  Abigail  Barker,  who  are  women  of 
whom  we  can  truly  give  this  character  and 
eommendation,  that  Uiev  have  not  only  lived 
among  us  so  inoffensively  as  not  to  give  the 
least  occasion  to  any  that  know  them  to  sus- 
pect them  of  witchcraft,  but  hj  their  sober 
fpdiy  and  eiemplary  conversation  have  ob- 
tained a  good  report  in  the  place,  where 
thev  have  been  well  esteemed  and  approved 
in  the  chuKk  of  which  they  are  membera. 


''  We  were  surprised  to  hear  that  penooa  of 
known  integrity  and  piety  were  accused  of 
so  horrid  a  crime,  not  considering,  then,  that 
the  most  innocent  were  liable  to  be  so  misre- 
presented and  abused.  When  these  women 
were  accused  by  some  afflicted  persons  of 
the  neighbourhood,  their  relations  and  others, 
though  they  bad  so  good  grounds  of  charity 
that  they  should  not  have  thought  any  evil  of 
tbem  yec,  through  a  misrepresentation  of  the 
truth  of  that  evidence  that  was  so  nfUcb  cre- 
dited and  improved  against  ^>eople,  took 
great  pains  to  persuade  tbem  to  own  what 
tliev  were,  by  the  afflicted,  charged  with, 
and,  indeed,  did  unreasonably  urg^  tliem  to 
confess  themselves  gudty,  as  some  of  us  who 
were  then  present  can  testify.  But  these 
good  women  did  very  much  assert  their  in- 
nocency,  yet  some  of  them  said  they  were 
not  without  fear  lest  Satan  bad  some  way 
ensnared  them,  because  there  was  that  evi- 
dence against  them  which  then  was  bv  many 
though;  to  be  a  certain  indication  and  disccH 
very  of  witchcraft,  yet  they  seriously  pro- 
fessed they  knew  aouiing  by  themselves  of 
that  nature.  Nevertheless,  by  tlie  udwea- 
ried  solicitations  of  those  that  privately  dis« 
conned  them  both  at  home  and  at  Salem, 
they  were  at  length  persuaded  pnblidy  to 
own  what  they  were  charg^  with,  and  so 
sobroit  to  that  guilt  which  we  still  hope  and 
believe  they  are  dear  of.  And,  it  is  pro* 
balde,  the  fear  of  what  the  event  mieht  be 
and  the  encouragement  that,  it  is  said,  was 
suf:ge»ted  to  them,  that  confes^ine  was  the 
only  wav  to  obtain  favour,  might  be  too 
powerful  a  temptation  for  timorous  women 
to  withstand,  in  the  hurry  and  distraction 
that  wc  have  heard  tliey  were  then  in.  Had 
what  they  said  against  tliemselves  proceeded 
from  conviction  of  the  fact,  we  should  have 
had  nothing  to  have  said  for  them,  but  we 
nre  induced  to  tliink  tiiatit  did  not,  because 
tbev  did  soon  privately  retract  what  they 
hod  said,  as  we  are  informed,  aud,  while  they 
were  in  prison,  they  declared  to  such  as  they 
had  confidence  to  speak  freely  and  plainly 
to,  that  they  were  not  guilty  of  what  they 
bad  owned,  and  that  what  they  had  said 
agtiiost  themselves  was  the  i^reatest  grief  and 
burden  tbev  laboured  under :  now,  thooeh 
we  cannot  but  judge  it  a  thing  very  sinful  for 
innocent  persons  to  own  a  crime  ihev  are 
not  guilty  of,  yet,  considering  the  well  or- 
dered conversation  of  those  women  while 
they  lived  among  us,  and  what  they  now 
seriously  and  constantly  affirm  in  a  more 
composed  frame,  we  cannot  but  in  charity 
judge  them  innocent  of  the  great  trans- 
gression that  hath  been  impot«l  to  tbem. 
As  for  the  rest  of  our  neighbom^  who  are 
under  the  like  circumstancea  with  these  that 
have  been  named,  we  can  truly  say  of  them 
that,  while  they  lived  among  os,  we  have  had 
no  cause  to  judge  them  such  persons  as,  of 
late,  they  have  been  represented  and  re- 
ported to  be,  nor  do  we  know  that  any  of 
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any  just  groiuidf  to 
«vil  tlwt  mj  are  now 

Fnuictt  Dane,  jun. 
G«orge  Abbot 
W  m .  Chandler,  j  on . 
John  Chandler 
Joseph  Robiusofi 
Thomas  Johnson 
Tho.  Joimsonyjun. 
Andrew  Peters. 
Mary  Peters 
BiTzabech  Rico 
Wm.  Peters 
Sam.  Peters 
Walter  Wright 
Hooker  Osgood 
Benja.  Stevens 
Ann  Bredstreet 
Joanna  Dane 
Elixa.  Stevens 
£liza«  Barnard 
Pbebe  Robinson 
Hannah  Chandler 
Hannah  Dane 
Bridf;et  Chandler 
Mary  Johnson 
Robert  Rnssel 
Mary  Rassel. 


their  neighboofS  had 
suspect  them  of  that 
charged  with. 

Dudley  Bradstreet 

Francis  Dane,  sen. 

Thomas  Barnard 

Tho.  Chandler,  sen. 

John  Barker 

Henry  Ingolls,  sen. 

Wm.  Chandler,  sen. 

Samuel  Martin 

Stephen  Parker 

Samuel  Ingolls 

Ephraim  Stevens 

Daniel  Poore 

John  Ingolls 

Henry  Ingolls,  juo. 

John  Frie,  sen. 

James  Frie 

John  Aslebeo 

Samuel  Holt 

John  Abbot,  sen. 

Samuel  Blanchard 

Wm.  Ballard 

Thomas  Hooper 

John  Hooper 

Wm.  Abbot 

James  Russell 

Oliver  Holt 

John  Presson 

''  Among  the  confessing  witches  I  find  Dorothy 
Falkener,  a  child  of  ten  years,  Abigail  Fal- 
keoer  of  eijjht,  and  Saiab  Carrier  between 
seven  and  eight. 

«<  Sarah  Carrier's  Confession,  Aug.  11th,  1696. 

^Xt  was  asked  Sarah  Carrier  by  the  magistrates 
or  justices  John  Hawchorue  esq.  and  others : 
How  long  hast  thou  been  a  witch?  A,  Ever 
since  I  was  six  years  old.— 4.  How  old  are 

Sni  uow  ?  A.  Near  eight  years  old,  brother 
ichard  says  I  shall  be  eight  years  old  in 
November  neic. — Q.  Who  made  you  a 
witch  ?  A.  Ml  mother,  slie  made  me  set  my 
band  to  a  book. — Q.  How  did  you  set  your 
hand  to  itr  il  I  touched  it  with  mv  fingers 
and  the  book  was  red,  the  paper  of  it  was 
white.  She  said  she  «ever  had  seen  the 
black  man ;  the  place  where  she  did  it  was 
in  Andrew  Foster's  pasture  and  Elizabeth 
Johnson,  jun.  was  there.  Being  naked  who 
was  there  beside,  she  answered  her  aunt 
Tofithaker  and  her  cousin.  Being  asked 
when  it  was,  she  said,  when  she  was  baptised. 
•«-Q.  What  did  they  promise  to  give  you  ? 
sf .  A  black  dog.— Q.  Did  the  dog  ever  come 
to  you  ?  A.  No.— Q.  But  you  said  yon  saw 
a  cat  Onoe.  What  did  that  say  to  you }  A, 
It  said  it  would  tear  mo  in  pieces  if  I  would 
not  set  my  hand  to  the  book.  She  said  her 
mother  baptized  her  and  th^  devil  or  black 
nran  was  not  there  as  ^he  saw,  and  her  mother 
•aid  when  she  baptized  her,  Thou  art  mine 
for  ever  and  ever  and.  amen.— Q.  How  did 
you  afflict  folks  ^  A,  I  pmched  them,  and 
•he  said  she  Imd  no  p«pp«ts,  but  the  went  to 
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them  that  she  afflicted.  Being  asked  whe-  < 
ther  she  went  in  her  body  or  her  apirit,  she 
said  in  her  spirit.  She  said  her  mother  car- 
ried her  thither  to  afflict.*- Q.  How  did  your 
motlier  carry  you  when  she  wa»  in  prison  f 
A,  She  came  like  a  black  cat. — Q.  How  did 
you  know  that  it  was  your  mother  }  A»  The 
cat  told  me  so  that  she  was  my  mother.  She 
said  she  afflicted  Phelp's  child  last  Saturday, 
and  Elizabeth  Johnson  joined  with  her  to  clo 
it.  She  had  a  wooden  spear,  about  as  long 
as  her  finger,  of  Elizabeth  Johnson,  and  she 
had  it  of  the  devil.  She  would  not  own  that 
she  had  ever  been  at  the  witch  meeting  at 
the  village.    This  is  the  substance, 

(Attest.)  SiHOS  WtLLaRB.* 

"  This  poor  child's  mother  then  lay  under  sen- 
tence of  death,  the  mother  of  the  other  two 
children  was  in  prison,  and  soon  after  tried 
and  condemned,  but  upon  her  confession  rc- 

frieved  and  finally  pardoned, 
meet  with  but  one  person  in  near  an  hundred 
whose  examinations  are  upon  file,  that  was 
dismissed  after  having  been  once  charged, 
'  for  which  he  might  thank  one  of  the  girls 
who  would  not  agree  with  the  rest  of  the 
accusation. 

**  The  Examination  of  Nehemiah  Abbot,  at  a 
court  at  Salem  village,  by  John  Hawthorne 
and  Jonathan  Corwin  Esqrs.  S2d  April 
1693. 

'<  What  say  you,  are  you  guilty  of  wttdicrafk,  of 
which  you  tite  suspected,  or  not  f  No  sir,  I 
sav  before  God,  before  whom  I  stand,  that 
I  know  nothing  of  witchcraft.  Who  is  thia 
man?  Ann  Potman  named  him.-^Mary 
Walcot  said  sh^  had  seen  his  shape.  What 
do  yon  say  to  this  ?  I  never  did  hurt  them. 
Who  hurt  you  Ann  Putman  f  That  man.  I 
neverhurt  her.  Ann^Potman  said,  he  is  upoiv- 
the  beatn.  Just  such  a  discovery  of  the  per- 
son  carried  out,  and  she  confessed ;  and  if  yoa 
would  find  mercy  of  God,  you  most  confess.— 
If  I  sliould  confess  this,  I  must  confess  what  is 
fhlse.  Tell  how  for  have  you  gone,  who  hurts 
you  ?  I  do  not  know,  I  am  absolutdy  finee. 
As  you  say,  God  knows.  If  you  will  con- 
fess the  truth,  we  desire  nothing  else  that  you 
may  not  hide  your  guilt,  if  you  are  guilty, 
and  therefore  confess  if  so.  I  speak  before 
God  that  I  am  clear  from  this  accusation. 
What,  in  all  respects  f  Yes  in  all  respcAs. 
Doth  this  man  hurt  you  f  Thefr  mouths  were 
stopped.  You  hear  several  accuse  you, 
though  one  cannot  open  her  mouth.  i«am 
altogether  free.  Charge  him  not  unless  it  be 
he.  This  is  the  man  say  some,  and  some  say 
he  is  very  like  him.  H!ow  did  you  know  his 
name  ?  He  did  not  tell  me  himself,  but  other 
wifedies  told  me.  Ann  Potman  said,  it  is 
the  same  man,  and  then  she  was  taken  with 
a  fit.  Mary  Walcot,  is  this  the  roan  }  He 
is  like  him,  I  cannot  say  it  is  he.  Mercy 
Lewis  said  it  »  not  the  man.  They  ail 
•greed,  the  pmhi  had  t  beach  on  hit  eyes. 

• 
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Ana  PatiDftn,  in  a  fit, said,  \m  jou  tbeaao  f 
•Jf  do  JOU  tay  JOU  be  the  mno  ?  did  jou  |HiI 
a  ni&t  before  mj  ejet?  Tbeo  he  was  seiit 
forth  tiU  lererel  otheia  were  esaroined. 
When  be  was  bn>of(hc  ia  again,  bj  reason  of 
much  people  and  many  io  i\\e  wiodowi  fto 
that  the  accusers  could  not  bare  a  clear  view 
of  him,  lie  was  ordered  to  be  abroad  and  tbe 
accusers  to  fi;o  forth  to  him  and  view  him  in 
tbe  light,  which  tbej  did,  and  in  tbe  presence 
of  the  magistrates  and  nianj  others  dis- 
coursed quietlj  with  him^  one  and  all  acquit- 
ing  him,  but  yet  said  he  was  Uke  that  roan, 
but  he  had  not  tlie  wen  they  saw  in  bis  ap- 
parition. Note,  he  was  a  hilly- faced  man, 
and  stood  shaded  bj  reason  of  his  own  hnir, 
so  that  for  a  time  he  teemed  to  some  br- 
standers  and  observer!,  to  be  considerably 
like  the  person  tbe  afflicted  did  describe. 
"Mr.  Saroael  Parrif,  being  desired  to  take  in 
writing  the  examination  of  Nebemiah  Abbot, 
bath  delivered  it  as  aforesaid,  and  upon  hear- 
ing the  same  did  see  cause  to  dismiss  him. 

JOHK  H*1»T.0«1IE,  >  A„irt«nt..» 
JoNA.  Cor  WIN,         > 

''We  see,  from  the  preceding  examinations 
and  confessions,  the  method  of  proceeding 
preparatory  to  the  trial  of  the  accused  per> 


<*  For  three  or  four  months,  the  afflicted  gene- 
rallj  conBned  themselves  CO  their  own  neigh- 
bourhood, in  iheir  accusations.  In  the  ex- 
uminations  there  is,  sometimes,  mention  made 
of  strangers,  whose  shapes  or  spectres  were 
unknown  to  the  afflicted.  The  first  accused, 
iu  an  J  other  countj,  was  Mrs.  Gary,  wife  of 
Mr.  Nathaniel  Gary,  a  principal  inhabitant 
of  the  town  of  Gharlestown.  He»  as  soon  as 
be  heard  of  it,  carried  his  wife  to  Salem 
Tillage,  supposing  she  would  not  be  known 
to  the  afflicted.  They  happened  to  arrive, 
just  as  the  justices  were  going  into  the  meet- 
ing house,  where  they  held  their  court,  to 
examine  prisoners.  All  the  prisonen  which 
were  brought  iu,  were  accused,  and  the  girls 
£^11  into  fits  as  usual ;  but  Mrs.  Gary  came  in 
and  sat  without  any  notice,  except  that  one 
or  two  of  the  afflicted  came  to  her  and  asked 
her  name.  After  the  examination,  her  hus- 
band went  to  the  tavern,  intending  there  to 
discourse  with  one  of  the  girls,  who  ^e  heard 
bad  accused  his  wife.  Joim,  the  Indian  who 
pretend^  to  be  one  of  the  afflicted,  was  a 
servant  in  the  house.  Two  of  tbe  ^rls  were 
,  soon  brought  in,  and  instead  of  giving  any 
ppportunifv  of  discoursing  with  them,  tbey 
tumbled  aoout  the  floor,  crying  out  Garj, 
Gary,  and  a  warrant  came  to  apprehend  her ; 
the  Indian  joining  with  the  two  girls  in  the 
charge.  No  bail  could  be  adraitt^,  nor  was 
It  to  anj  purpose  to  make  anj  defence,  and 
sne  was  ordered  to  (he  prison  io  Boston ; 
but,  upon  the  request  of  her  husband  was 
removed  to  Cambridge  gaol,  where  she  was 
kept  in  i^ons.  Afterwards  when  the  trials 
C^«  OB  at  Sal^mii  her  hashand  went  there 


to  see  bow  thej  were  managed,  and  l»e 
thought  the  oolj  chance  his  wife  had  for  her 
life,  was  bj  an  escape,  whicli,  bj  some  loeaos 
CM-  other,  be  effected,  and  fled  with  her  to 
New  York,  where  governor  Fletcher  enter- 
tained <hem  %ery  courteously. — ^Ttiey  peti- 
tioned, I  suppose  befi>re  the  escape,  tliat 
she  might  be  tried  in  tiie  county  where 
she  hvMl.  If  the  Court  thought  tliey  were 
held  to  trjT  the  fact  in  the  county  wliere  it 
was  committed,  Ihere  seems  to  have  been 
room  for  an  argument,  her  body  being  in 
Middlesex  at  the  same  time  that  her  spectra 
and  tbe  body  of  the  afflicted  persons  were  io 


'*  Mrs.  Gary  was  committed  about  themiddle  of 
Maj.  lowards  the  end  uftbe  m«intb,  Capt. 
Jolui  Alden  ot*  Boston  was  accused,  wlio  wis 
tlicreupon  sent  down  to  Salem.  He  had 
Iteen  many  years  commander  of  a  sloop  iu 
the  colony  service,  employed  for  supplying 
the  ions  east  with  pruvisious  and  stores; 
and  although,  upun  his  first  appearing,  the 
justices  allowed  that  be  always  had  the  cha- 
racter of  an  honest  man,  yet  one  oft  hem 
Gidnej,  soon  after,  let  him  know  he  then 
saw  reason  to  think  otheru  ise  of  him.  Alden, 
in  his  account,  sajs  that  tbe  accuser  first 
pointed  to  another  man  and  said  nothing, 
but  that  the  man  who  held  her  stooped  down 
to  her  car  and  then  she  cried  out  Aldeti,  Al- 
den. All  were  ordered  into  the  street  aod 
a  ring  nAide,  and  then  she  cried  out.  There 
stands  Alden  a  bold  fellow  with  bis  hat  on, 
sells  powder  and  shot  to  the  Indians,  lies  with 
*  the  squaws  and  has  papooses,  he.  He  was 
immediatelj  taken  into  custodj  of*  the  mar- 
shal, and  required  to  deliver  up  bis  swordr 
A  further  examination  was  had  in  tbe  meet- 
ing house,  and  his  hands  were  held  open  hj 
the  officer,  that  be  might  not  pioch  the  at- 
flicted,  who  were  struck  down  at  the  ^iKht  of 
him,  and  made  their  usual  cries ;  all  which, 
the  justices  deemed  sufficient  grounds  for 
committing  him  to  gaol,  where  he  lay  15 
weeks,  and  then  he  was  prevailed  on  by  his 
friends  to  make  his  escape,  and  to  absent 
himself  until  the  consternation  should  abate 
and  the  people  recover  the  use  of  their  resson. 

''  Although  the  number  of  prisoners  had  been 
increasing  from  Februarj  until  tbe  beginning 
of  June,  yet  there  had  been  no  trials.  The 
charter  was  expected  from  day  to  day,  and 
the  new  constitution  of  government  to  take 
place.  Soon  after  it's  arrival,  commissioners 
o(  oyer  and  terminer  were  appointed  for  the 
trial  of  witchcrafts.  By  tlie  charter,  tbe  ge- 
neral assembly  are  to  constitute  courts  of 
justice,  and  tlie  governor  with  the  advice  ot 
council  is  to  nominate  and  appoint  iodges, 
commissioners  of  oyer  and  terminer,  &d:  but 
whether  tbe  governor,  with  advice  of  council 
can  constitute  a  court  of  oyer  aud  terminefi 
without  authority  for  that  purpose  derived  from 
the  general  assemblj,  has  been  made  a  ques- 
tion ;  however,  this,  the  most  important  court 
to  the  Life  of  the  subject  which  aver  was  held 
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may  be  nifttters  of  tnquiry  which  do  not 
aiDOont  unto  inatteri  of  presumption,  and 
there  may  be  matters  of  presumption  which 
yet  may  not  be  matters  of  conviction,  so  it  is 
necessary,  that  all  proceedings,  thereabout} 
be  nianaged  widh  an  exceeding  tenderness 
towards  those  that  may  be  compUined  ot, 
especially  if  they  have  been  persons  formerly 
of  an  unbleroismd  repatation. 

,"  5.  When  the  first  enquiry  is  made  into  the 
circumstances  of  such  as  rany  lie  under  the 
jost  suspicion  of  witchcrafts,  we  could  wish 
that  there  may  be  admitted  as  little  as  pos- 
sible of  such  noise,  company  and  opennessi 
as  may  too  hastily  expose  them  that  are  ex- 
amined, and  that  there  may  be  nothing  used 
as  a  test  for  the  trial  of  the  suspected,  the  law- 

,  fulness  whereof  may  be  doubted  by  the  peo- 
ple of  God ;  but  that  the  directions  given  by 
such  judicious  wriier«,  as  Perkins  and  Ber- 
nard, may  be  observed. 

''  6.  Presumptions  whereupon  persons  may  be 
committed,  and,  much  more,  convictions 
whereupon  persons  may  be  condemned,  as 
guilty  of  witchcrafts,  ought  certainly  to  be 
more  considerable  than  barely  the  accused 
person's  being  represented  by  a  spectre  unto 
the  afflicted ;  inasmuch  as  it  is  an  undoubted 
and  a  notorious  thing,  that  a  demon  may,  by 
God's  permission,  appear,  even  to  ill  pur- 
poses, in  the  shape  of  an  innocent,  yea  and  a 
virtuous  num.  Nor  can  we  esteem  altera- 
tions made  in  the  sufferers,  by  a  look  or 
touch  of  the  accused,  to  be  an  infallible  evi- 
dence of  guilt,  but  frequently  liable  to  be 
abused  by  the  devil's  leger-dcmain, 

/'  7.  We  know  not  whether  some  remarkable 
affronts  given  the  devils,  by  our  disbelieving 
those  testimonies  whose  whole  force  and 
strength  is  from  them  alone,  may  not  put  a 

{>eriod  unto  the  progress  of  the  dreadful  ca- 
amity  begun  upon  us,  in  the  accusation  of 
so  many  persons,  whereof  some,  we  hope, 
are  yet  clear  from  the  great  transgression 
laid  to  their  charge. 

"  8.  Nevertheless,  we  cannot  but  humbly  re- 
commend,  unto  the  government,  the  speedy 
and  vigorous  prosecutions,  of  such  as  have 
rendered  themselves  obnoxious,  according  to 
the  directions  given  in  the  laws  of  God  and 
the  wholesome  statutes  of  the  English  nation 
for  the  detection  of  witchcrafts". 

'*  The  judg<  s  seem  to  have  paid  more  regard  to 
the  last  article  of  this  Return,  than  to  several 
which  prece<le  it ;  for  the  prosecutions  were 
carried  on  with  all  possible  vigour  and  without 
that  exquisite  caution  wlich  is  proposed. 

"  At  the  first  trial,  there  was  no  colony  or  pro- 
vincial law  against  witcbcrafl  in  force.  The 
slatuie  of  James  the  first  must  therefore  have 
been  considered  as  in  force  in  the  province, 
witchcraft  not  being  an  ofience  at  common 
law.  Before  the  adjournment,  the  old  co- 
lony 1aw5  which  makes  witchcraft  a  capitaf 
offence,  was  revised,  with  the  other  local 
laws,  as  they  were  colMj  and  madt  a  law  of 
tlie  province. 
2X 


in  thtf  province,  wafc  constituted  in  no  other 
manner.  It  was  opened  at  Salem,  the  first 
week  in  June.  Only  one  of  th^  aecused, 
Bridget  Bishop,  alias  Oliver,  was  then  breugh  t 
to  trial.  She  bad  been  charged  with  witch- 
•  craft  twenty  years  before.  The  accuser,  up- 
on his  death  bed,  confessed  his  own  guilt  in 
the  accusation ;  but  an  old  woman,  once 
charged  with  being  a  witch,  is  never  after- 
wards wholly  free  from  the  accusation,  and 
she  being,  besides,  of  a  fractious  temper,  all 
the  losses  the  neighbours  met  with  in  their 
cattle  and  poultry,  and  accidents  in  overset- 
ting their  carts,  &c.  were  attributed  to  her 
spite  against  them,  and  now  suffered  to  be 
testified  against  her.  This  evidence,  toge- 
ther with  the  testimony  of  the  afflicted,  and 
of  the  confessors,  what  they  had  heard  from 
the  spectres  and  seen  of  her  spectre;,  and  an 
excrescence,  called  a  teat,  found  upon  her 
body,  were  deemed  by  court  and  jury  ple- 
nary proof,  and  she  was  convicted,  and  on 
the  10th  of*  June  executed.  The  further 
triaJs  were  put  off  to  the  adjournment,  the 
doth  of  June.  The  governor  aad  council 
thought  proper,  in  the  mean  time,  to  take 
the  opinion  of^veral  of  the  principal  minis- 
ters upon  the  -state  of  things  as  they  then 
tCood.  This  was  an  old  charter  practice. 
They  gave  their  opinion  as  follow  s.<* 

The  Return  of  several  Ministers,  consulted  by 
his  Excellsncy  and  the  Hon.  Council  upon 
the  pre^nt  Witchcraft  in  Salem  village. 

BottoHf  June  15/ A,  169S. 

**  1.  The  afflicted  state  of  our  poor  neighbours 
that  are  now  suffering  by  molestations 'from 
the  invisible  world,  we  apprehend  so  deplo- 
rable, that  we  think  their  condition  calls  for 
the  utmost  help  of  all  persons  in  their  several 
capacities. 

**  9.  Wt  cannot  but,  with  all  thankfulnesf,  ac- 
knowledge the  success  which  the  merciful 
God  has  given  to  the  sedulous  and  assidu- 
ous endeavours  of  our  hoootirable  rulers  to 
defeat  the  abominable  witchcrafts  which 
have  been  committed  in  the  country,  hambly 
praying,  that  the  discovery  of  those  myste- 
rious and  mischievous  wickednesses  may  be 
perfected. 

'*  S.  We  judge  that  in  the  prosecution  of  these 
and  all  such  witchcrafts,  there  is  need  of  a 
▼ery  critical  and  exoaisite  caution,  lest  by 
too  much  credulity  for  things  received  oivly 
upon  the  devil's  authority,  there  be  a  door 
opened  for  a  long  train  of  miserable  conse- 
quencmf  and  Satan  get  an  advantage  over, 
us;,  for  we  should  not  be  fgaoraut  of  his  de- 
vieet. 

''  4.  As,  in  complaints  upon  witchcrafb,  there 

*  I  fiancy  this  most  be  what  Douglks  had 
lieard  somethfng  of  and  calls  by  mistake  *'  the 
address  of  many  of  the  very  popular  but  very 
we«k  ministers  or  clergy  to  sir  W.  P.  a  very  weak 
leovemor,  vrith  thanks  for  what  was  already 
done^  and  eshorting  bin  to  proeted."    Hofcb. 
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^  At  tli#  a(i|oununcDt,  Jone  dO»  fire  women 
were  broo^c  upon  trialy  Swrah  Good,  Rebe> 
bekah  Nurse,  Sotaiuiah  Martin,  Elizabeth 
How,  and  Sarah  Wilder. 

**  There  was  no  difficult?  with  anj  hot  Norse. 
She  was  a  member  of  the  cburcb  and  of  a 
good  character,  and,  as  to  her,  the  jury 
brought  in  their  Teidict  not  guiltj;  upon 
which  the  acco«ers  made  a  great  ckunoar, 
and  the  court  expressed  their  dissatitfiiction 
with  the  yerdict,  which  caused  some  of  the 
fury  to  desire  to  go  our  again ;  and  then 
thej  brought  her  in  guilty.  This  was  a 
hard  case,  and  can  scarcely  be  said  to  be  the 
execuiioa  of  law  and  justice  in  merc^*.  In 
a  capital  case,  the  court  often  refuses  a  ver- 
dict of,  guilty,  but,  rareh',  if  ever,  sends  a 
jury  out  again,  upon  one  of,  not  guilty.  It 
does  not  indeed  appear,  that  in  this  case  the 
jury  was  ordered  out  again ;  but  the  dissa- 
tisfaction expressed  by  the  court  seems  to 
hare  been  in  such  a  manner  as  to  havo  the  | 
same  effect.  The  certificate  given  by  the 
foreman  of  the  jury,  to  satisfy  the  relations 
of  the  woman,  shews  bow  the  fact  was. 

July  4th,  1699. 

^  I  Thomas  Fisk,  the  subscriber  hereof,  being 
one  of  them  that  were  of  the  jury  last  week 
At  Salem  court,  upon  the  trial  of  Rebekab 
Nurse,  &c.  being  desired,  by  some  of  the 
relations,  to  give  a  reason  why  the  jury 
brought  her  in  guilty,  after  the  %'erdict  not 

} guilty ;  I  do  hereby  give  my  reasons  to  be  as 
ollows, 

^  *  When  the  verdict  not  guilty  was  given,  the 

honoured    court    was    pleased     to    object 

^against  it,  saving  to  them,  that  they  think 

'  they  let  slip  the  words  which  tlie  prisoner  at 
the  bar  spake  against  herself,  which  were 
spoken  in  reply  to  Good  wife  Hobbs  and  her 
daughter,  who  had  been  fMolty  in  settioK 
their  bands  to  the  devifs  book,  as  they  had 
confessed  foraierly ;  the  words  were  '  What! 
do  these  persons  give  in  evidence  aprsinst  mc 
now  ?  they  used  to  come  among  us.'  After 
the  honoured  court  had  manifested  their  dis- 
satisfaction of  the  verdict,  several  of  the 
jury  declared  themselves  desirous  to  go  out 
again,  and  thereupon  tlie  honoured  court 
gave  leave ;  but  when  we  come  to  consider 
the  case,  I  could  not  tell  how  to  take  her 
words  as  an  evidence  against  her,  till  she  had 
any  further  opportunity  to  put  her  sense  upon 
them,  if  she  would  take  it ;  and  then  going 
into  court,  I  mentioned  the 'words  aforesaid, 
which  by  one  of  the  court  were  affirmed  to 
have  been  spoken  by  her,  she  being  then  at 
the  bar,  but  made  no  reulynor  interpretation 
of  them ;  whereupon,  these  words  were  to 
me  a  principal  evidence  Bgninj^t  her. 

,' Thomas  Fisk.' 

% 

*  A  part  of  the  oath  the  king  takes  at  his 
•oronation,  **  which  judges  should  have  writ- 
ttu  oo  their  hearts,"    Foster's  Crawn  Law. 


'^  Norse,  beiog  informed  of  tbe  tne  wbidi  had 
becD  made  of  her  words,  gave  in  a  declara- 
tion to  the  coaft,  that  **  when  she  said 
Hobbs  and  her  daughter  were  of  her  com- 
pany, she  meant  no  more  than  that  they 
were  prisoners  as  well  as  herself;  and  that, 
being  hard  of  bearing,  she  did  not  know 
what  the  foreman  of  the  jury  said  ;*  hot  her 
declaration  had  no  effect. 

**  Mr.  Noyes,  the  minister  of  Salem,  a  sealooa 
prosecutor,  excommunicated  the  poor  old 
woman  and  delivered  her  to  Satan,  to  whom 
he  supposed  she  had  fonnally  given  herself 
op  many  31  ears  before;  but  her  hfe  and  eon* 
versation  had  been  such,  that  the  remem- 
brance thereof,  ia  a  abort  time  after,  wiped 
off  all  the  reproach  occasioned  by  the  civil 
or  ecclesiastical  sentence  against  her. 

H  It  is  said,  that  at  the  trial  of  Sarah  Good, 
one  of  the  afflicted  persons  fell  into  a  fit,  and 
after  recovery,  cried  out,  *  that  the  prisoner 
bad  stabbed  her  and  broke  her  knife  in  doing 
it ;'  and  a  piece  of  the  knife  was  found  upou 
the  afflicted  person ;  but  a  yoong  man  de- 
clared that  the  day  before,  he  broke  that 
very  knife  and  threw  away  the  piece,  this 
afflicted  perMHi  being  then  present.  The 
court  tooii  so  much  notice  as  to  bid  her  tell 
no  more  lies,  bot  went  on  to  improve  her  as  • 
witness  against  other  prisoners*.  Some- 
thing hoppened,  not  unlike  to  this,  in  a  trial 
before  sir  Matthew  Hale.  The  afflicnd 
children,  in  their  fits  would  shriek  oat  upon 
the  least  tauch  from  Rose  Cullender,  one  of 
the  witches,  but  remained  quite  insensible 
when  any  body  else  touched  them.  Lest 
there  should  be  any  fraud,  lord  Comwallis, 
sir  Edmond  Bacon,  seijeant  Keeling  and 
other  gentlemen  attended  one  of  the  girls, 
whilst  she  was  in  her  fits,  at  another  part  of 
the  hall,  and  one  of  the  witches  was  hrooght, 
and  an  apron  was  put  before  the  girFs  eyes  ; 
but  instead  of  the  witcf)  s  hand,  another 
person's  hand  was  taken  to  touch  the  girl, 
who  thereupon  shrieked  out  ns  she  used  to 
do.  The  gentlemen  returned  aiul  declared 
to  the  court  Uiey  believed  the  whole  was  an 
imposture.  Notwithstanding  thb,  the  witch 
was  found  guilty,  and  the  jwlge  and  all  the 
court  were  fully  satisfied  with  the  verdict, 
and  awarded  sentence  accordingly. 

"  Susannah  Martin  had  been  suspected  ever 
since  1660,  so  that  many  switch  stories  were 
reported  of  lier  and  given  in  evidence  agaiost 
•  hcsr.  One  of  these  women,  being  told  at 
her  execution  by  the  minister  Mr.  Noyes, 
that  lie  knew  slie  was  a  witch,  and  therefore 
advised  her  to  confess^  she  replied^  that  he 
lied,  and  that  she  was  no  more  a  witch  than 

*  ''  This  story  is  related  by  Calef,  who,  by  hie 
narrative,  gave* great  offence,  having  censured 
the  proceedings,  at  a  time  when  in  general  th« 
countrv  did  not  see  the  error  thev  had  been  in; 
but  in  nis  account  of  facts  whico  can  be  evi- 
denced by  records,  and  other  origiiud  writings, 
heappcent«harcbt«o*tmrieiator,''  Hatch, 


877] 


STAIC  TRIALS,  17  Charles  II.  1655.— o/  Bwy  Si.  Ednwnit. 


[67t 


lie  was  a  wiiard ;  and  if  he  took  awaj  her 
life  God  would  give  him  blood  to  diink*.  ^ 

^  At  the  triol  of  another  of  thenoy  it  is  said, 
that,  oae  of  the  afflicted  cried  out  io  court 
upon  Mr.  Willard,  a  minister  of  Boston,  and 
that  she  was  immediately  sent  out  of  court; 
and  it  was  given  out  ihat  she  was  mistaken 
in  the  persun.f  There  was  one  Willard  then 
in  prison  for  witchcraft. 

^  At  i|ie  next  adjournment,  Aug.  5th,  George 
Burroughs,  John  Procter  and  £lixabeth  his 
wife,  John  Willard,  George  Jacobs  and 
Maltha  Carrier  were  all  brought  upon  trial 
mnd  condeiBned,  and  all  esecutcd  Ufion 
the  }9th  of  August,  except  Elizabeth  Procter, 
who  escaped  <bj  pleading  her  belly. 

^  Burroughs  had  been  a  preacher,}  several 
years  before  this,  at  Salem  village,  where 
there  had  been  some  misunderstanding  be- 
tween him  and  the  people.  Afterwards  he 
became  apreaeher  at  Wells  in  the  province 
of  Main.  We  will  be  a  little  more  particu- 
Jar  in  our  account  of  his  trial.||  The  in- 
dictment was  as  follows: 

"  Anno  Regis  et  Regime,  &c.  quarto. 

**  Bitex  u.  The  Jurors  for  our  sovereign 
lord  and  lady  the  long  and  qneen,  present, 

*  **  Calef. — ^They  have  a  tradition  among  ihe 
people  of  Salem  that  a  peculiar  c^rcamstance 
attended  the  death  of  this  gentleman,  he  hav- 
ing been  choaked  with  blood,  which  makes 
them  suppose  her,  if  not  a  witoh,  a  Pytbooissa, 
at  least,  in  this  iastaoee.''    Hutchinson. 

t  Calef. 

X  **  The  confessing  witches  were  examin- 
ed concerning  him.— ^  Richard  Carrier  af- 
firmed to  the  jurjf  that  he  saw  Mr*  George 
Burroughs  at  the  witch  meeting  at  the  village, ' 
and  saw  him  administer  the  sacrament.  Mary 
Lacev,  sen.  and  her  daughter  Mary  affirm- 
ed t&at  Mr.  Georse  Burroughs  was 'at  the 
witch  meetings  and  witch  sacraments,  and 
that  she  knows  Mr.  Burroughs  to  be  of  the 
company  of  witches.  Aug.d,1699.'"  Hotchiu- 
son. 

H  **  Among  the  suSerers  discovered  in  Eng- 
land by  Matthe«<  Hopkins  in  1646,  there  was 
one  Mr.  Lewis,  whom  Mr.  Baxter  calls  an 
old  reading  parson,  and  says  that  he  confessed 
he  had  two  imps,  and  that  he  sent  one  to  sink 
a  ship  which  be  saw  on  the  coast,  and  that 
afterwards  he  saw  the  ship  sink.  Dr.  Hutchin- 
son, in  his  nbservatioiis  upon  the  Sn£fblk 
witch^  says,  Mr.  Lewis  was  an  ancient  clergy- 
nan,  near  fourscore,  who  read  queen  Eliza- 
beth's homili^  instead  of  sermons,  hot  being 
what  was  then  called  a  malignant  parson,  he. 
was  mdre  easily  convicted ;  that  npon  his  trial 
he  asserted  hb  innooency,  and  at  hts  execution 
read  the  service  for  burial  himself;  tliat  the 
confession  Mr.  Baxter  mentions  was  from  the 
evidence  of  persons  at  his  trial,  and  as  Ho|>- 
kins  had  swam  him  several  times  till  he  was 
■ear  drowning,  soch  confession,  or  any  other, 
was  oot  matter  of  g^at  wonder.''  Hatchioaon. 
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that  George  Burroughs,  late  of  Falmouth  in 
the  province  of  Massachusets-bay,  clerk,  the 
9th  day  of  May,  in  the  4th  year  of  the  reiga 
of  our  sovereign  lord  and  lady  William  and 
Marv,  by  the  grace  of  God  of  England, 
Scotland,  France  and  Ireland,  king  and 
queen,  defenders  of  the  faith,  &c.  and  divers 
other  days  and  times,  as  well  before  as  after, 
certain  detestable  arts  called  .witchcrafts  and 
sorceries,  wickedly  and  feloniously  hath  used, 
practi^pd  and  exercised,  at  and  within  the 
town  of  Salem,  in  the  county  of  Essex  afore- 
said, in  upon  and.  against  one  Mary  Waloot 
of  Salem  vilUge,  in  the  county  of  Essexj 
single  woman ;  by  which  said  wicked  arts,' 
the'said  .Mary  Walcot,  the  9th  day  of  May, 
in  the  4di  year  above  said,  and  divers  other 
days  and  times,  as  well  before  as  after,  was 
a&d  is  tortured,  afflicted,  pined,  consumed, 
wasted  and  tormented,  against  the  peace  of 
our  sovereign  lord  and  lady  the  king  and 
(]ueen,  and  against  tlie  form  of  the  statute 
in  that  case  made  and  provided.  Endorsed 
Billa  vera."  Three  other  bills  were  found 
against  him  for  witchcrafts  upon  other  per^ 
sons,  to  all  which  he  pleaded  Not  Guilty, 
and  pot  himself  upon  trial,  &c. 
The  afflicted  persons,  and  the  confessing 
witclieswere  first  examined;  fur  althoogh, 
by  the  advice  of  the  elders,  their  evidence 
was  not  conclusive,  yet  •some  presnmjH 
lioa  arose  from  it,  and  with  other  cir- 
cumstances to  corroborate  it,  the  proof  might 
be  sufficient  to  convict.  One  circumstance 
was,  that,  being  a  little  man,  he  bad  per- 
formed fi»ts  beyond  the  strength  of  a  giant, 
vix.  had  held  out  a  gun  of  7  ml  barrel  with 
one  hand,  and  had  carried  a  barrel  full  of 
cyder  from  a  canoe  to  the  shore.  Upon  his 
nreing,  that  an  Indian,  who  was  present, 
held  out  the  gun  also,  and  the  witnesses  not 
remembering  that  any  Indian  was  there,  it 
was  said  the  Indian  must  have  been  the 
black  man  or  the  devil,  who  the  witnesses 
swore  looks  like  an  Indian.  Other  evidence 
was  given  of  his  harsh  treatment  of  his 
wives,  having  been  twice  married,  and  of  his 
pretending  to  them'  that  he  knew  what  bad 
oeen  said  to  them  in  his  absence,  and  his 
persuading  them  to  give  it  under  their  bands 
in  writing,  and  to  swear  to  it,  that  thev  would 
not  reveal  his  secrets;  and  it  was  iurtaer  said 
they  had  privately  complained  to  the  nei^ 
hours  that  their  house  was  haunted  with 
spiriu:  And  a  brother  of  one  of  his  wives 
sworCi  tliat  going  out  after  strawberries,  upon 
their  return,  he  went  into  the  bushes  on 
foot,  and  tnoogh  they  rode  a  quick  pacc^ 
yet  when  they  came  near  home,  to  their 
astonishment,  they  found  him  with  them, 
and  that  he  foil  to  chiding  his*  wife  for  talk- 
ing to  her  brother  about  nim,  and  said  he 
knew  their  thoughts,  which,  the  brother  said 
was  more  than  the  devil  knew;  to  which 
Burroughs,  replied,  that  his  God  told  Jiinu 
Against  this  evidence  he  urged,  that  a  man 
was  with  him,  to  shew  that  another  walked 


6?9] 


STATE  TRIALS,  17  Cbailbi  a  I6as — A  THal  qf  Witdm 


■s  Taic  M  bi  did;  and  tbi*  «u  inunediMclT 
detarmiaed  to  be  tbn  black  man  alta.  And, 
upon  the  whole,  lie  wuconfoundcd  and  used 
nanj  twiitiiiga  nud  lurDing*,  which  I  chink 
we  cafinot  wonder  at.  At  hii  execution,  lie 
Goiiduded  his  dying  prayer  with  the  Lord'i 
prajFerj  probably  to  convince  lome  of  tbe 
tpecutoct  of  bii  inDOUDce,  for  it  waa  ibe 
received  opinion,  that  a  true  witch  canld 


and   i>  many 

uted  ai  a  teat,  aud  leaerul  nf  the  old  women 

DM  laying  it  right,  tbit  waj  iioproTed  againit 


Uice  Parker,*  Aimi'iideater,*  Dorcas  Hoar, 
•od  Uary  Dradbory  were  tried,  and  Septem- 
ber 17th,HargarctScott,*  Witmot  Read,*  Sa- 
muel Wardwell.*  Maty  Parker,*  Ab^ail 
Falkuer,  Hebacca  Eames,  Mary  Lacej,  Ann 
Fouer  end  Abigail  Uobbt,  and  all  reccired 
*^ntcDccuf  deoui.  Tlioiei&arked*  were  exe- 
cuted the  Bid  fiillowing. 
"  Mary  Etty,  who  wai  tiater  to  Nune,  gave  in 
to  w  court  a  petition  ;  in  which  the  wyi, 
(he  di>es  not  aak  her  own  lifa,  althuugb  tbe 
is  consciout  or  her  inooccntx,  but  prayi  them 
before  tbey  condemn  any  more,  to  eiunine 
the  confeuing  witches  lonre  icrictly ;  for  the 
it  lure  tbey  have  belied  iliem&elves  and 
othara,  which  will  appear  in  lite  worM  lu 
which  aha  ii  going,  if  it  should  not  in  this 

"  Thoaa  who  were  coodemoed  and  not  eiecu- 
ted,  I  wppoM  all  confessed  their  guilt.  I 
liaveseeo  the  coufesii<int  uf  levervl  of  them. 
W«rdweU  also  coufeued,  but  he  recantedand 
Mifiered.  Ilis  own  wife,  as  well  u  hisdaugh- 
ler,t  Recused  bini  aod  sivhI  tfaemieUet. 
There  are  many  instances  among  the  eiami- 
nationi,  of  chudrcn  accusing  their  parentj, 
Bod  some  of  parents  accuiing  their  children. 
This  is  the  only  initaoceofa  wlfeorhusbaad, 
accusing  one  the  other,  and  surely  this  in- 
•tance  ought  not  to  have  been  su^'ered.  I 
shudder  while  I  am  relating  it.  Betide*  this 
imaulnrit^,  there  were  olbeit  in  the  course 
of  Ehese  trudt.  The  fUcts  laid  in  ihe  indict- 
ments were,  witchcrafts  upon  pariicul^  per- 
•ODi,  there  was  nu  evidei'ce  of  these  facts, 
but  what  was  called  spectral  evidence,  which, 
ID  the  opinion  of  the  miiiistcra,  wu  insuffi- 
cient; some  of  tlie  uiber  evidence  was  of 
&ctt  ten  or  twenty  years  beAire,  which  bad 
BO  relation  to  those  with  nliich  they  were 
charged;  and  Mtne  of  then  do  relation  to  the 


ayer. 
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criiM  of  aitcbcraft.  Evidence  is  not  adoxl- 
ted,  even  agaiaat  the  general  character  of 
pertont  upuo  trial,  uoleis  to  encoanttr  other 
evidence  brought  in  favour  ofit;  much  lest 
ought  their  whole  lives  \a  be  arraigned, 
without  giving  tune  su&icieut  for  defence* 

'  Giles  Cury  was  the  only  person,  betidesthosa 
alreadj  named,  wiio  suffered.  He,  waing 
the  fate  of  all  whb  had  put  tbemselves  upon 
trial,  refuted.to  plead;  but  tlie  judges,  wba 
bod  not  been  careful  enough  in  obtoving  tba 
law  in  favour  of  the  pniooeir,  delennined  to 
do  it  againtt  thit  unhappy  man,  and  be  had 
judgment  ufpeiB£_/«rl  el  darf  fur  standing 
mute,  and  was  pressed  to  death ;  the  odI^ 
initanc^  which  ever  was,  either  before  this 
time  or  since,  in  Nei>-£ni;l«nd.  In  all  sget 
of  th^  world,  supersUliuuf  crcduhty  has  pro- 
duced greater  cruelty  than  is  pracUsed 
annug  the  Hottentots,  or  other  aaiioiiB, 
whose  beliefof  a  deity  it  called  in  queatioa. 

'  Thiscotuc  of  oyer  and  terminer,  uppy  tot 
the  country,  sat  DO  mora,  Ninetesn  pcrsoui 
had  been  executed,  all  asserting  tbeir  iano- 
uence;  but  this  was  not  enough  to  open  the 
eyes  of  the  people  iu  ^enenl.  The  gaol  at 
Salem  waafUled  with  prisoner!,  andmany  bad 
been  removed  to  other  t;aolt ;  looie  were 
admitted  to  bail,  all  reserved  for  tii&l,  a  law 
haviugpasaedconstiluiing  a  supreme  standinf 
Govt,  with  jucisdictjon  iu  citpiul,  at  well 
at  all  other  crimioal  catet.  The  geoeial 
eaort  alto  shewed  their  teal  against  witeb- 
crufi,  by  a  law  paued  in  tbe  worda  of  the 
Statute  of  Jamet  the  first,  but  thii  law  was 
diiallowed  by  the  king.  If  the  court  was  of 
opiiiioQ  that  the  Katute  extended  hen,  I  lee 
no  necMsity  of  a  provincial  act  exactly  id  tbe 
tame  wards;  if  the  statute  did  not  extend 
here,  I  know  not  by  what  law  die  6i«t  that 
was  tried  could  be  tentcaixd  t«  death. 

'  Tbe  lime,  by  law,  for  liolding  the  cotirt  at  Salem, 
was  not  untU  January.  Tbit  gave  efpor^ 
tunity  liirootuideratioD;  and Utitaloae  nigh* 
have  been  sudicient  fur  a  change  of  opinioet 
and  measures,  but  another  reason  bat  beeo 

Even  for  it.  Ordinarily,  persons  of  lh« 
west  rank  in  life  have  bad  the  misfortune 
tohechargcd  witbwitchcrofii;  andaUhongh 
manf  such  had  aufif  red,  yet  there  leoiaiDed 
in  prison  a  number  of  women,  of  m  reputaba 
familiet  asaoy  io  tbe  towns  where  they  lived, 
and  several  peraans,  of  still  tupefior  rank, 
were  hinted  at  \>j  the  pretended  bewitcbed, 
or  by  the  conrettioi;  witches.  Soae  bad  beea 
publicly  uamed.  Dudley  BradsireeC,  a  juf 
tice  of  peace,  who  bad   Men  appoiMed  ooe 


*"  Againit  many  of  tbe  women  there  was  like- 
wise  given  ia  evidence  tbe  return'of  ajurj  •] 
•ne  man,  adoctor,  and  eight  woRMn  appointed 
to  examine  iheif  l>odics  fox  tetti  and  other  d** 
vil'e  maika.  Tbe  teaioh  wh  carioua  toMgl^ 
but  the  retara  is  too  indelieate  to  apfMf  >■■ 
this  relation.  Some  aaid  tbe  crednli^  ^ 
such  thu  a  flea  faite  would  paaa  well  enoagb  n 
atottoithedtul'awK'k,''    IIiiiiihiMni 
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of  president  Dudley's  cooncil,  and  who  was 
•00  to  tlie  worifay  old  Koveroor,  then  living, 
found  ic  necessary  to  abscond.  Having  been 
remits  in  prosecutii^,  he  had  been  cbirg^d 
by  some  of  the  afflicted  8$  a  confederate. 
His  brother^  John  Brad^reet,  was  forced  to 
fly  also.  Cnlef  says  it  was  intimated  that 
'  sir  WiUiam  Pbips's  lady  was  among  the  ac- 
cused. It  is  certain,  that  one  who  pretend- 
ed to  be  bewitched  at  Boston^  where  the  in- 
fection was  beginning  to  spread,  charged  the 
secretary  of  the  colony  of  Connecticut.* 
Mrs.  Hale,  wife  to  the  minister  of  Beverly, 
was  accused  also ;  which  caused  Iter  husband 
III  akcr  bis  judgment  and  to  be  less  active  in 
prosecutions  than  he  had  been. 

'^  At  the  court  in  January,  the  grand  jury  found 
bills  against  about  50  for  wftchCrart,  one  or 
two  men,  the  rest  women ;  bat,  upon  trial, 
they  were  all  acquitted,  except  three  of  the 
worst  characters,  and  those  the  governor  re* 
prieved  for  the  king's  mercy.  All  that  were 
BOS  brought  upon  trial  he  ordered  co  be  dis- 
chaigad.f  Such  a  gaol  delivery  *  was  made 
this  court,  as  has  never  been  known  at  nny 
othar  time  in  New-EngUnd. 

**  Several  persons  had  l^en  charged  and  im- 
pnaoned  in  the  county  of  Middlesex  also,  and 
at  the  first  court  at  Charlestawn  they  were 
bffought  to  trial,  but  the  jury  aoquiited  them 
nil.  Soma  of  the  court  were  dissatisfied. 
The  juries  changed  sooner  than  the  judges. 
However,  it  was  not  long  before  one,  at 
least,  of  the  judges  of  the  first  court  of  Oyer 
mad  Terminer  was  sensible  of  bis  error.  Mr. 
Sewall,  at  a  public  fast,  gave  in  to  the  minis- 
ter a  bill,  acknowledging  his  error  in  the  late 


mm 


*  **  As  to  what  you  mention,  ooncerniag  that 
poor  creature  in  your  town  that  is  afflicted,  and 
aeotioBed  my  name  to  yourself  and  son,  I  re- 
turn you  hearty  thanks  for  your  intimation  about 
it,  and  for  your  charity  therein  mentioned, 
and  I  have  great  cause  to  bless  God,  who, 
ef  his  mercy  hitherto,  hath  not  left  me  to  fall 
into  such  aa  horrid  evil.''  Extract  of  a  letter 
firott  Secretary  Allen  to  Inc.  Mather,  Hart- 
ford»  18  March,  92-3. 

f  It  is  said,  the  governor^  lady,  when  sir 
M^illiaai  was  absen^  saved  one  poor^  woman 
from  trial.  **  In  sir  William's  absence,  his 
lady,  I  suppose  upon  account  of  her  name's 
being  Mary,  (Wiiham  and  Mary)  was  solicited 
for  a  fiivour  io  behalf  of  a  woman  committed 
by  one  of  the  judges,  on  accusation  of  witch- 
craft, by  a  formal  warrant  under  his  hand  and 
aeal,  and  in  close  prison  for  trial  the  nest  as- 
sixes,  then  not  for  off.  The  good  lady,  proprid 
viriuUf  granted  and  signed  a  warrant  for  the 
said  woflsan's  discharge,  which  was  obeyed  by 
the  keeper,  and  the  woman  lives  still  for-aught 
I  know.  Truly,  I  did  npt  betiere  thi»  story  till 
I  saw  a  copy  of  the  mittimus  and  discharge, 
voder  the  keeper's  hand,  attested  a  tnie  copy, 
fijT  which  discovery  the  keeper  was  disehaig ed 
from  his  trust  and  put  out  of  his  empbyaent, 
aafaehiaiflelfiQldjnflu"    M.S.  letter. 


proceedings,  and  desiring  to  humble  himself 
lu  tlie  sigljt  of  God  and  his  people.  It  is 
said,  that,  the  chief  jubtice,  Mr.  Stoughton, 
being  informed  of  this  action  of  one  of  his 
bretliren,  observed  for  himself  that,  when  he 
sat' ill  judgment,  he  had  tlie  fear  o(  God  be 
fore  his  eyes  and  ^ave  his  opinion  according 
-to  the  be^t  of  his  understanding;  and  al- 
though it  might  appear  afterwards^  that  he 
had  been  in  an  error,  yet  he  saw  no  neces- 
sity  of  a  public  acknowledgment  of  it. 

'<  One  of  the  ministers,  who,  in  ihe  time  of  it, 
was  fully  convinced  that  the  complaining 
persons  were  no  impostures,  and  who  vindi« 
cated  his  own  conduct  and  ihat  ot  the  court, 
in  a  narrative  he  published,  remarks,  not 
long  after,  in  his  diary,  that  many  were  of 
opinion  that  innocent  blood  had  been  shed. 
iMone  of  the  pretended  afflicted  were  ever 
brought  upon  trial  for  their  fraud,  stime  of 
them  proved  profligate  persons,  abandoned 

,  to  all  vice,  others  passed  their  days  in  ob* 
scurity  orxontempt. 

"  The  opinion  which  prevailed  in  New-£ng* 
land,  for  many  years  after  this  tragedy,  that 
there  was  something  prsteraatoral  in  it,  and 
that  it  was  not  ail  the  etfcct  of  fraud  and  im- 

Eosturc,  proceeded  Iroin  the  reluctance  in 
onian  nature  to  reject  errors  once  imbibed. 
As  the  principal  actors  went  off  the  stage, 
this  opinion  has  gradually  lessened,  and  per- 
haps it  is  owing  to  a  respect  to  the  memory  of 
their  immediate  ancestors,  that  many  do  not 
yet  seem  to  be  fully  convinced.  Ihere  are  a 
great  number  of  persons  who  are  willing  to 
suppose  the  accusers  to  have  been  finder 
bodily  disorders  which  nffected  their  imagina- 
tions. This  is  kind  and  charitable,  but  seems 
to  be  winking  the  truth  out  of  sight.  A  little 
attention  must  force  cotfiction  that  the 
whole  was  a  scene  of  fraud  and  impokure, 
l^egau  by  young  girls,  who  at  first  perhaps 
thought  of  nothing  more,  than  being  pitied 
and  indulged,  and  cootinded  by  adult  persons, 
who  were  afraid  of  being  accused  themselves. 
The  one  and  the  other,  rather  than  confess 
their  fraud,  suffered  the  lives  of  so  many  in- 
nocents to  be  taken  away,  through  the  credu- 
lity of  judges  and  juries."* 

The  following  Reports  are  from  lord  Fountain- 
hairs  Decisions,  &c.  1 
*'  Criminal  Court.    Sept.  10,  and  11, 1678. 
''  Eight  or  ten  witches,  all  (except  one  or  two) 

*  '*  The  general  court,  fibout  20  years  after, 
upon  the  petitions  of  the  relations  of  those  who 
had  been  executed,  and  of  several  persons  who 
had  been  charged  and  fled,  and  whose  goods 
bad  been  seized,  made  grants  for  and  in  consi- 
deration of  the  losses  sustained ;  but  the  peti- 
tioners alledged,  that  they  bore  no  proportion 
to  the  real  damage.  Phihp  English,  a  mer- 
chant in  Salem,  received  300/.— lie  computed 
his  damages  at  1500/.— Enquirv  was  nmde  bv 
a  committee^  and  they  professed  to  report  such 
sums  at  e«Gh  petitioner  had  lufftred.''    Hutch. 
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poor  miserable  like  women  were  pannelledi 
some  of  them  were  brought  out  of  sir  Robert 
Hepbttrn  of  Keith's  lands,  others  oat  of  Or- 
mi^ton,  Criehtony  and  Pancaitland  parishes. 
The  first  of  them  were  delated  by  these  two 
who   were  burnt    in   Salt-preston  in   May 
1678,   and  thej   divulged  and  named  tUe 
rest,  as  also  put  forth  seven  in  the  Lonehead 
of  Leswade ;  and  if  they  had  been  permit- 
ted were  ready  to  file,  by  their  delation, 
sundry  gentlewomen  and  others  of  fashion ; 
but  the  justices  discharged  them,  thinking 
it  either  tlie  product  of  malice,  or  melan- 
choly, or  the  devifs  deception,  in  repre- 
■en ting  such  persons   as  present   at   their 
field-meetings   who  truly  were   not  there. 
Yet  this  was  cried  out  on  as  a  prelimit- 
ing  them  from  discovering  these  enemies  of 
mankind.     However,  they  were  permitted 
to  'name  Mr.  Gideon  Penman,    who    had 
been  minister  at  Crighton,  and  for  sundry 
acts  of  unclean ness  and  other  crimes  was 
deprived.    Two  or  three  of  the  witches  con- 
stantly affirmed  that  he  was  present  at  their 
meetings  with  the  devil ;  and  that  when  the 
devil  called  for  him,  he  asked,  where  is  Mr. 
Gideon,  my  chaplain?  and  that  ordinarily 
Mr.  Gideon  was  in  the   rear  in   all  tlieir 
dances,  and  beat  up  these  that  were  slow. 
He  denied  all,  and  was  liberate  upon  cau* 
tion.    They  declared  and  confessed  the  first 
thing  the  devil  caused  them  to  do  was  to  re^ 
nounce  their  baptism;  and  by  Inytnj;  their 
hand  on  the  top  of  their  head,  and  the  other 
on  the  sole  of  their  foot,  to  renounce  aU 
betwixt  the  two  to  his  service :  That  one  of 
them  was  at  the  time  with  child  in  fornica- 
tion, and  in  her  resignation  she  excepted 
the  child,  at  which  the  devil  was  very  angry. 
That  he  lay  frequently  with  them,  and  kiss- 
ed them,  but  was  cold,  and  his  breath  was 
like  a  damp  air ;  that  he  cruellv  beat  them 
when  they  had  done  the  evil  he  bad  enjoined 
them;  for  that  he  was  (said  they)  a  most 
wicked  and  barbarous  master.     That   he 
adventured  to  give  them  the  comnmnion  or 
holy  sacrament,  I  remember  in  1670  we 
heard  that  the  devil  appeared  in  the  shape 
of  a  minister,  in  the  copper  mines  of  Sweden, 
and  attempted  the  same  villainous  apery : 
the  bread  was  like  wafers,  the  drink  was 
sometimes  blood,    and    other    limes   black 
moss^water.    Thai  he  preached  and  most 
blasphemously  mocked  them,  if  they  offered 
to  trust  in  God  who  left  them  miserable  in 
the  world,  and  neither  he  nor  his  Son  Jesus 
Christ  ever  appeared  to  them  when  they 
called  on  them,  as  he  had,  who  would  not 
cheat  them.    That  sometimes  he  transform- 
ed them  into  bees,  ravens,  and  crows,  and 
they  flew  to  such  and  such  remote  places  : 
which  was  impossible  for  the  devil  to  do,  •  to 
rarify  the  substance  of  their  body  into  so 
small  a  matter ;  and  some  thought  he  might 
take  away  their  spirit  and  convey  it  to  these 
places,  leaving  the  body  behind,   but  this 
were  to  give  hitn  the  power  of  the  resurreo- 


tioa  ofthedead;  for  death  is  nothing  but 
the  removal  of  the  soul  from  the  body,  which 
being  once  done  it  is  not  io  his  power  to 
reunite  them  ;  so  Uiat  all  he  deludes  tiiem 
in  is  by  representing  such  and  such  ideas, 
shapes  and  objecu  to  their  imaaination  and 
fancy  when  asleep,  and  in  our  ueep  we  will 
have  wery  hvely  conceptions  of  things,  only 
in  these  diabolic  transports  their  sleep  is  so 
deep  that  no   pinching  will  awake  them. 
Their  confessions  made  many  intelligent  so- 
ber penonn  stumble  much  what  faith  was  to 
he  adhibite  to  them.    See  at  the  end  of  Feb, 
1677,  a  large  discourse  about  witchcraft,  on 
the  occasion  of  bewitching  of  Pollock  Max- 
well, and  Janet  Douglas  the  discoverer  o(  it; 
Joseph  Mead's  stury  of  the  devil's  apeing 
God  in  conveying  the  Tartars  to  Mexico, 
and    Caroerarii  Meditat.  ilistor.  ceutur.  1. 
c.  70,    There  is  a  story  told  of  one  who  in 
kin^  James  the  6th's  time  was  prosecuted  as 
a  witch,  because  a  Scotchman  being  troubled 
with  a  disease  in  Italy,  and  craving  a  man- 
ciaii's  help  and  cure  for  ii,  he  was  told  he 
needed  not  have  come  so  iiir  from  home,  for 
there  was  one  in  Scotland  could  cure  it,  and 
pve  him  his  marks;   (after)  some  jfeart, 
being  returned,  on  the  bridee  of  £am,  be 
met  one  to  whom  all  the  marks  did  qoadratey 
to  whom  having  imparted  the  case,  he  cored 
him  by  application  of  some  simple  herbs. 
This  coming  abroad  he  is  accused  of  Necro* 
roancy,  and  compact  with  Satan,  and  found 
guilty,  though  he  alledged  that  the  cure  was 
natural,  and  be  would  teach  any  of  them  to 
do  as  much ;  and  that  the  devil's  oamioc 
him  could  not  make  him  guilty,  else  it  should 
be  in  Ids  power  to  ruin  and  destroy  the  moec 
innocent  and  godly  persons.     As  for  tbm 
rencounter  betwixt  Mr.  Williamson  school* 
master  at  Couper,  (who  has  wrote  a  gran- 
mar,)  and  the  Rosicrucians,  I  never  trusted 
it  till  I  heard  it  from  his  own  son,'  who  is 
present  minister  of  Kirkaldie,    He  tells,  that 
a  stranger  came  to  Couper,  and  called  for 
him ;  mter  they  had  drank  a  little,  and  the 
reckoning  came  to  be  paid,  he  whistled  for 
spirits ;  one  in  the  shape  of  a  boy  came,  and 
gave  him  gold  in  abundance;   no  servant 
was  seen  riding  with  him  to  the  town,  nor 
enter  with  him  into  the  inn :  he  caused  his 
spirits  against  next  day  bring  him  noblu 
Greek  wine  from  the  Pope's  cdlar,  and  tell 
the  freshest  news  then  at  Rome ;  then  tryst- 
ed  Mr.  WilUamson  at  London,  who  met  the 
same  man  in  a  coach  near  to  London  ^bridge, 
and  who  called  on  him  by  his  name ;  he 
marvelled  to  see  any  know  bim  there ;  at  last 
he  found  it  was  his  Rosicrucian :  He  pointed 
to  a  tavern,  and  desired  Mr.  Williamson  to 
do  him  the  fovour  to  dine  with  him  at  that 
house;    whither    he    came    about   twelve* 
o'clock,  and  found  him  and  many  others  of 
^ood  fiishion  there^  and  a  most  splendid  and 
magnificent  table,    fomished   with  all  the 
varieties  of  delicate  meats,  where  they  Btm 
ijl  served  by  spirits.    At  dinner  they  deba^ 
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cd  oa  the  escelleecy  of  being  •tteoded  bj 
spiriu ;  and  after  dinner  they  proposed  to 
him,  to  awume  him  into  their  society,  and 
make  him  participant  of  their  happy  Hte : 
bat  among  the  other  conditions  and  qualifi- 
cations reqaisite  this  was  one  tliat  they  de« 
manded,  his  abstracting  his  spirit  from  alt 
materiality^  and  abandoning  and  renouncing 
his  baptismal  engagements.  Being  amased 
at  this  proposal  lie  falls  a  praying,  whereat 
they  all  disappear  and  leave  him  alone. 
Then  he  bexan  to  forethink  what  would  be- 
^me  him  if  he  were  left  to  pay  that  vast 
reckoning,  not  having  as  much  on  him  as 

•.  would  defray  it.  He  calls  the  boy,  and  asks 
what  was  become  of  these  gentlemen,  and 
what  was  to  pay  P  He  answered  there  was 
nothing  to  pay,  for  they  had  done  ir,  and 
were  gone  about  their  affairs  in  the  city. 
Some  said  be  was  left  iu  a  jacks,  but  this 
relation  his  son  affirmed  to  be  truth.  As 
for  appearances,  by  which  the  de?il  has 
actuated  dead  Inidies,  and  made  them  move; 
see  of  Cornelius  Agrippa  and  many  others, 
some  very  odd  stones  recorded  by  Delrio, 
in  his  Dtsquisittooes  Magicas,  though  Gabr. 
Nandsus  in  his  Apology,  endeavours  to 
wash  Agrippa's  face  very  clean,  and  to  jus- 
tify him  and  the  rest  from  the  imputation  of 
magic.    There  was   one  or  two   of  these 

.  women  that  denied,  and  so  were  set  at  li- 
berty ;  nine  of  them  upon  their  confession 
(and  so  seemed  very  rational  and  penitent) 
were  sentenced  to  be  strangled,  and  then 
biumt,  which  was  shortly  after  executed 
upon  Bje  of  them  between  Leith  and  Edin- 
burgh, and  the  other  four  were  burnt  at 
Painston-muir  within  their  own  parish  where 
they  had  lived.  The  Secret  Council  gave  a 
commission  to  sir  John  Nicolson,  John  Clerk 
of  Pennycuik,  John  Johnston  of  Polton,  and 
Jklr.  John  Preston,  advocate,  to  judgeihese 
seven  who  were  defftmed  for  witches  in  the 
Lonehead  of  Leswade. 

"  At  a  Secret  Council,  Catharine  Liddel  exhibit- 
ed a  complaint  against  — ^—  Rutherford 
baron  baillie  to  M orison  of  Prestongranf^e, 
and  against  David  Cowan  in  Tranent,  bearing 
that  they  had  seized  upon  her  an  inooccnt 
woman!  ^^^^  defamed  oer  as  a  witch,  and 
detained  her  under  restraint  as  a  prisoner; 
mad  that  the  said  Cowan  had  pricked  her 
with  lodg  pins,  in  sundry  places  of  her  body, 
smd  bled  her  and  tortured  her  most  cruelly. 
The  defences, were,  that  she  was  delated  by 
other  witches,  and  that  *  malft  fam&  labora- 
*  bat,'  and  was  thereupon  apprehended,  and 
yet  so  kindly  used  as  not  to  be  thrust  into 
any  public  prison,  but  kept  in  a  ^private 
bouse,  that  she  and  her  son-in-law  consented 
that  she  might  be  searched,  '  et  sic  volenti 
'  sen  consentienti  non  fit  injuria  neque  dolus,' 
it  being  desired  for  the  manifestation  and 
vindication  of  her  innocency.    As  for  the 

Sricker,    1st,    He  learned  his  trade  from 
[incaid  a  fkmed  pricker.    Sdo,  lie  never 
eame  aoKnt  for,  because  he  was  either  call- 


ed by  sheriffs,  magistrates  of  boroughs,  mi- 
nisters or  baillies  of  baronies,  so  what  he 
did  was  *  auctore  praetore  ;'    aud   so  <  velle 

*  non  crediturqui  obsequitur  imperiodomini, 

*  et  non  est  in  dolo  qui  judici  obccmperat. 
3tio,  The  trade  was  not  improbat  or  con- 
demned by  any  law  among  us ;  and  so  not 
being  prohibitum,  it  was  '  de  genere  per- 
missurun^.  4to,  AH  divines  and  lawyers  who 
write  on  witchcraft,  as  Perkins,  Delrio,  &c. 
acknowledge  there  are  such  marks,  cjlled  by 
them,  <  stigmata  sagarum,'  (vid.  Feb.  1677} 
why  then  may  there  not  be  an  art  for  dis- 
cerning and  distinguishing  them  from  other 
laarks  in  the  body.  5to,  *  Error  communis 
'  facit  jus.'  The  council  may  restrain  that 
way  of  trial  for  the  future,  but  must  pardon 
bygones.  Answered,  Imo,  Deni^  consent.  ' 
Sdo,  None  con  validly  consent  to  their  own 
torture,  for  *nemo  est  dominus  suornm 
membrorum.'  As  for  the  pricker,  he  was  a 
cheat,  and  abused  the  people  for  gain ;  and 
the  chancellor  remembered  that  he  had  caused 
imprison  that  Kincaid  the  pricker  in  Kinross, 
for  abusing  the  country  there.  The  Lords 
of  privy  council  first  declared^  the  woman 
innocent,  and  restored  lier  to  her  good 
name  and  ^ame,  and  ordained  it  tu  be  pub- 
licly intimate  the  next  Sunday  in  her  parish 
church :  they  reproved  Rutherford  the  ba- 
ron-baillie  for  his  rashness,  and  discharged 
him  to  proceed  so  hereafter ;  and  found  that 
no  inferior  judge,  much  less  a  baron-baillie, 
hud  power  to  aporehendi  or  incarcerate,  or 
detain  any  of  the  king's  lieges  imder  restraint, 
upon  the  pretence  of  tlieir  being  delated  or 
suspected  as  witches,  but  that  they  must 
icumediately  intimate  it  with  the  first  occa- 
sion, either  to  the  Lords  of  Privy  Council, 
or  to  the  Lords  of  Justiciary,  and  obtain 
their  warrant  for  the  taking  of  them :  As 
also,  '  found  they  might  not  use  any  torture 

<  by  pricking,  or  by  withholding  them  from 
'  sleep,  &c.  but  reserved  all  that  to  them- 
^  selves,    and  the  justices,  and  those  who 

*  acted  by  commissions  from  them.'  And  as 
as  a- mark  of  their  displeasure  against  the 
pricker,  they  commanded  him  to  prison, 
there  to  lie  during  their  pleasure. 

"Nov.  6,  1678.  Criminal  Court.  Three 
witches  brought  in  from  Falla  parish  were 
condemned  at  the  criminal  court  to  be  burnt, 
upon  their  judicial  confessions." 

Hawkins  in  his  Chapter  of  Witchcraft  (PI.  of 
the  Cr.  book  1,  c.  4}  distributes  offenders  of 
this  nature  into  three  kinds ;  first,  conjurers 
who  by  force  of  certain  magic  words  endea- 
voured to  raise  the  Devil,  and  compel  him 
to  execute  their  commands ;  secondly, 
witches,  who  by  way  of  friendly  conference 
are  said  to  bargain  with  an  evil  spirit  to  do 
what  they  desire  of  him ;  thirdly,  sorcerers 
or  charmers,  who  by  the  use  of  certain  super- 
stitious forms  of  words,  or  by  means  of  ima- 
ges, or  other  odd  representations  of  persons 
Of  things,  &6.  are  said  to  produce  etrange  ef- 
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fects  ttboFe  the  ordinary  coorae  of  nature. 

Before  the  statute  9  G.  9,  c.  6,  Chief  Jostice 
liolt  had  adopted  a  course  which  if  gene- 
rnlljr  pursued,  must  have  been  vtr\  etticaci- 
ous  in  pre\eiition  of  •ccuHAiiDns  fi>r  Wirch* 
craft.  See  ihe  Cases  of  llatduway,  niid  of 
Hathaway  and  others,  a.  d.  1703,  tn/'ra]. 

A  TRIAL  OF  WITCHES. 

At  the  Assizes  and  Keneml  Gaol  Delivery,  held 
at  Bury  St.  Edmonds  tor  the  County  uf 
Suffolk,  the  10th  day  of  March,  in  the 
16(h  yrar  of  the  reign  of  our  sovereign 
lord  kin^  Chartes  9,  heforc  Matthew  Hale, 
knt.  Lord  (*hief  Baron  of  hie  Majesty's 
Coort  of  Eichequer ;  Rose  Cullender  and 
Amy  Otiny,  i^idows,  both  of  Leystoff  in 
the  County  afore»Aid,  were  severally  in- 
dicted for  bewitcliing  Elisabeth  and  Ann 
Durent,  Jane  Bockin^,  Susan  Chandler, 
William  Dureni,  Elizabeth  and  Deborah 
Pacey  :  and  the  said  Cullender  and  Duny, 
beine  arraigned  upon  the  said  indictments, 
pleaded  Not  Guilty :  and  afterwards,  upon 
ft  long  Evidence,  were  found  Guilty,  and 
thereupon  bad  Judgment  to  die  for  the 
same. 

To  the  READER. 

This  Trial  of  Witches  hath  tain  a  long  time 
m  a  private  K^ntlemaii's  hands  in  the  country, 
ic  bein^  given  lo  him  by  the  person  that  took 
it  in  the  court  for  his  own  satisfaction  ;  but  it 
came  lately  to  my  hand?,  ami  having  perused 
St,  1  foutid  it  a  very  remarkable  thiiig,  and  fit 
to  be  published ;  especially  in  these  times, 
«f  herein  things  of  this  nst*ire  are  so  moch  con- 
troverted, and  that  by  persons  of  much  learning 
on  bott)  sides.  I  th  »u^ht  that  so  exact  a  rela- 
tion of  this  Trial  would  probably  ;ive  more 
•atisfaction  to  a  f;reat  many  persons,  bv  reason 
that  it  is  pure  matter  of  fact,  and  thnt  evidently 
demonstrated ;  than  the  arguments  and  leasons 
of  other  very  learned  men,  that  probably  may 
Dot  be  so  intelligible  to  all  readers;  espectarty, 
this  being  held  before  a  judge,  whom  for  his 
integrity,  learning,  and  hiw,  hardly  any  age, 
either  before  or  since  rould  parallel ;  who  not 
only  took  a  great  deal  of  pains,  and  spefat  much 
time  in  this  trial  himself;  but  had  the  nsftst- 
ance  and  opinion  of  several  o'her  very  emineiic 
and  leamoi  persons:  so  that  this  being  the 
most  perfect  narrative  of  any  thine  of  this  na- 
ture hitherto  extant,  made  me  unwilling  to  de- 
prive the  world  of  the  bene6t  of  it ;  h  Kich  is 
the  sole  motive  that  indoced  me  to  publish  it. 

The  Evidence  whereupon  these  persons  were 
convicted  of  Witchcraft,  stands  upon  di- 
vers particular  eircumstances, 

1.  1  HREE  of  the  parties  above-named,  viz. 
Anne  Durent,  Susan  Chandler,  and  Elizabeth 
Pacy  were  broo^ht  to  Bury  to  the  assizes  and 
were  in  a  reasonable  good  condition ;  but  that 
Boreioft  tbej  cane  into  the  ball  to  ure  in- 

3. 


structiont  for  the  drawing  of  tbei#  bilb  of  in- 
dictments,- the  throe  persons  fell  into  strange 
and  violent  6ti,  shrieking  out  fn  a  most  sad 
manner,  so  that  they  could  not  in  any  wise  give 
any  instructions  in  the  court  who  were  the 
cause  of  their  distemper.  And  althoogfa  'thej 
did  after  some  certain  space  recover  out  of  their 
fits,  yet  they  were  every  one  of  them  struck 
dumb,  so  that  nooe  of  them  could  speak  neither 
at  that  time,  nor  during  the  assitts  until  the 
conviction  of  the  supposed  witches. 

As  concerning  William  Durent,  being  an  in* 
fiint,«his  mother  Dorotliy  Durent  sworn  and 
examined  deposed  in  open  court,  that  about 
the  10th  of  March,  nono  Caroli  Secundi,  she 
having  a  special  occasion  to  go  from  borne,  and 
liaving  none  in  her  house  to  take  care  of  her 
said  child  (it  then  sacking)  desired  Amj  Dony 
h^T  neigh l>oor,  to  look  to  her  child  dnrmg  her 
absence,  for  which  she  promised  her  to  give 
lier  a  pennjr ;  but  the  said  Dorothy  Dnreot  de- 
sired the  sud  Amy  not  to  suckle  her  child,  and 
laid  a  ^eat  charge  upon  her  not  to  do  it.   Upon 
which  it  was  asked  by  the  coort,  why  slie  did 
give  that  direction,  she*  being  an  old  svoman 
and  not  capable  of  giving  suck  ?  It  was  an- 
swered by  the  said  Dorotliy  Durent,  tbat  she 
very  weU  knew  that  she  did  not  give  sock, 
but  that  for  some  years  before,  she  bad  gone 
under  the  reputation  of  a  witch,  whidi  vras 
one  cause   made  her  give  her  the  cantioo. 
Another  was,   That  it  was  customary   with 
old  women,    that  if  they  did  look  after  a 
sucking  child,  and  nothing  would  please  It  bnt 
the  breast,  they  did  use  to  please  the  child, 
to  give  it  the  breast,  and  it  «lid  please  the 
child,  but  it  sacked  nothing  but  wmd,  which 
did  the  child  hurt.    Nevertbelem  after  the  de- 
parture of  this  deponent,  the  said  Amy  did 
suckle  the  child ;  and  after  the  retom  of  the 
said  Dorothy,  the  said  Amy  did  acquaint  her^ 
that  she  had  given  sock  to  the  child  contrary 
to  her  commnnd.     Whereupon  the  deponent 
was  very  aupry  with  the  said  Amy  for  the 
same ;  at  which  the  said  Amy  was  much  di»« 
contented,  and  used  many  high  exprestiona 
and  threatening  speeches  towards  her;  telling 
her,  That  she  had  as  good  to  have  done  otlier- 
wise  than  to  have  foitnd  fault  with  her,  and  so 
departed  out  of  her  house ;  and  tbat  Very  night 
her  son  fell  into  strange  fits  of  swoanding,  and 
was  hclJ  in  such  terrible  manner,  that  she' was 
much  aA-ighted  therewith,  and  so  oontinnod 
for  divers  weeks.   And  the  said  examinant  for- 
ther  said,  tliet  she  being  exceedingly  troubled 
at  her  child's  di^telnper,  did  go  to  a  certain 
person  named  Dr.  Jacob,  who  lived  at  Yar- 
mouth, who  had  the  repumtion  in  the  ooontry, 
to  help  children  that  were  bewitched ;  who  ad- 
vised her  to  hang  np  the  child's  blanket  in  the 
chimney-romer  all  dny,  and  at  night  when  ibo 
put  the  child  to  bed,  to  pnt  it  Into  the  said 
blanket,  and  if  she  foimd  any  thing  in  it,  she 
should  not  Ce  afraid,  bat  to  throw  it  into  the 
fire.     And  this  deponent  did  aoeording  to  bis 
direction;  and  at  night  when  she  took, down 
the  bboket  with  na  intcat  lo  pot  her  child 
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therein,  there  Ml  out  of  ^he  same  a  great  toad, 
which  ran  up  and  down  the  hearth,  and  she 
having  a  joan^  youth  only  with  her  in  the 
hooic,  desired  him  to  catch  the  toad,  nnd  thmw 
it  into  the  fire,  whioU  the  youth  did  accordingly, 
and  held  it  there  with  the  tongs;  and  as  soon 
as  it  was  ii\  the  fire  it  made  a  great  and  borri- 
hje  noises  and  after  a  space  there  waS  a  flashing 
in  the  fire  hke  gun*  powder,  making  a  ouise 
like  the  discharge  of  a  pistol,  and  thereupon 
the  toad  was  no  more  seen  nor  heard.    It  was 
asked  by  the  court,  if  that  after  the  noise  and 
flashing;  there  was  not  the  substance  of  the 
toad  to  be  seen  to^consume  in  the  fire?  And  it 
was  answered  by  the  said  Dorothy  Dorent,  that 
after  the  flashing  and  noise,  tberv  was  no  more 
seen  than  if  there  had  been  none  there.    The 
nest  day  there  came  a  young  woman  a  kins- 
woman of  the  said' Amy,  and  a  neighbour  of 
this  deponent,  and  told  tLis  deponent,  that  her 
aunt  (meaning  the  said  Amy^  was  in  a  most 
lamentable  condition ^  Imving  her  face  all  scorch- 
ed with  fire,  and  that  she  was  sitting  alone  in 
her  house,  in  ber  smock  without  any  fire.    And 
thereupon  this  deponent  went  into  the  house 
of  the  said  Amy  Uuny  to  see  her,  and  found 
her  in  the  same  condition  as  was  related  to 
'her ;  for  her  face,  her  legs,  and  thighs,  which 
this  deponent  saw,  seemed  very  much  scorched 
and  burnt  with  fire,  at  which  this  deponent 
seemed  much  to  wonder.    And  asked  the  said 
Amy  how  she.  came  into  that  sad  condition? 
and  the  said  Amy  replied,  she  migfit  thank  her 
Ibr  it,  for  that  she  this  deponent  was  the  cause 
thereof,  but  that  she  should  live  to  see  some 
of  ber  4Shildren  dead,  and  she  upon  crutches. 
And  this  deponent  farther  saiih,  that  after  the 
burning  of  toe  said  toad,  her  child  recovered, 
and  was  well  again,  and  was  livinc  at  the  time 
of  the  assizes.  And  this  deponent  farther  saith. 
That  about  the  6tb  of  March,  11  Car.  8,  her 
daughter  Elizabeth  Durent,  being  about  the 
age  of  ten  years,  was  taken  in  like  manner  as 
her  first  child  was,  and  in  her  fits  complained 
much  of  Amy  Duny,  and  said,  that  she  did  ap- 
pear to  ber,  and  afllict  her  in  such  manner  as 
the  fijnner.    And  she  this  deponent  going  to 
the  apothecary's  for  something   for  her  said 
child,  when  she  did  return  to  her  own  house, 
she  found  the  said  Amy  Duny  there,  and  a^ked 
her  what  she  did  do  there,   and  her  answer 
was.  That  she  came  to  see  her  child,  and  to 
give  it  some  water.    But.  she  this  deponent 
Was  very  angry  with  her,  and  thrust  hvr  forth 
of  her  doors,  and  when  she  was  out  of  doors, 
she  said.  You  need  not  be  so  angry,  for  yonr 
child  will  not  live  long :  and  this  was  on  a  Sa- 
turday, and  the  child  died  on  the  Monday  fol- 
kiwing.    The  cause  of  whose  death  this  aepo- 
Bdttt  verily  helieveth  was  occasioned  ty  the 
witchcraft  of  the  said  Amy  Duny;  Ibr  that  the 
Mid  Amy  hath  been  long  reputed  to  be  a  witch, 
and  a  person  of  very  evil  behaviour,  whose 
kindred  and  relations  have  been  many  of  them 
accused  fw  witchofaftj  aud  some  of  tuem  have 
heen  coudenmed, 
•  T©l«  v». 


The  said  deponent  further  saith,  that  not 
long  after  the,  death  of  her  daughter  Elizabeth 
Durent,  she  this  deponent  was  taken  with  a 
lameness  in  both  her  legs,  from  the  knees  down* 
ward,  that  she  was  fain  to  go  upon  crutches, 
and  that  bhe  had  no  other  use  of  them  but  onlj 
to  bear  a  little  upon  them  till  she  did  remove 
ber  crutches,  and  so  continued  rill  the  time  of 
the  Assizes,  that  the  Witch  came  to  be  tried, 
and  was  there  upon  her  crutches ;  the  bourt 
aiked  her.  That  at  the  time  she  was  taken  with 
this  lameness,  if  it  were  with  her  according  to 
the  custom  of  women  ?  Her  answer  was,  that 
it  was  so,  and  that  she  never  had  any  stop- 
pages of  those  things,  'but  when  she  was  with 
child. 

This  is  the  substance  of  her  Evidence  to  this 
Indictment. 

There  was  one  thing  very  remarkable,  that 
aftershe  had  gone  upon  crutches  for  upwards 
of  3  years,  and  went  upon  them  at  the  time  of 
the  Assizes  in  the  Court  when  she  gave  her 
Evidence,  and  upon  thejurj^s  bringing  in  their 
verdict,  by  which  the  said  Am^  Duny  was 
found  Guilty,  to  the  great  admiration  of  all' 
persons,  the  said  Dorothy  Durent  was  restored 
to  the  use  of  her  limbs,  and  went  home  with* 
out  making  use  of  her  crutches. 

8.    As  concerning  Elizabeth  and  Deborah 
Pacy,  the  first  of  the  age  of  1 1  years,. the  other* 
of  the  age  of  9  years  or  thereabouts  :  as  to  the 
elder,  she  was  brought    into  (he  Court  at  the 
time  of  the  iiistructions  given  to  draw  up  the 
Indictments,   and    afterwards  at  the  time  of 
trial  of  the  said  prisoners,  but  could  not  speak « 
one  word  all  the  time,  and    fot  the  most  part 
she  remained  as  one  wholly  senseless,  as  one  in 
a  deep  sleep,  and  could  move  no  part  of  her 
body,  and  all  the  motion  of  life  that  appeared* 
in  her  wUs^  that  as  she  lay  upon  cushions  in  the 
court  upon  her  back,  ber  stomach  and  beUy,  b;f 
the  drawhig  of  her  brteth,   would   arise  to  a 
great  height  :  and  after  the  said  Elizabeth  had 
lain  a  long  time  on  the  table  in  the  court,  she 
came  a  hitle  to  herself  and  sat  up,  but  could 
neither  see    nor  speak,  but   was  sensible' of 
what  was  said  to    her,  and    after  a  nhile  sh»  ' 
laid  her  head  on  the  bar  of  the  court  with  a 
cushion  under  it,  and  her*  hand  and  her  aproD 
upon  that,  and    there  .she  lay  a  good  space  of 
time  :  and  by  the  direction  of  the  judge,  Amy 
Duny  was  privately  brought  to  Elizabeth  Pacy. 
and  she   touched    her   hand  ;  whereopon  the 
child  without   so   much  as  seefng  lier,  for  her 
eyes  were  closed  all  the  while,  suddenly  leaped 
up, 'and  catched  Amy  Duny  by  the  hand,  and 
afterwards   by  the   face ;    and   with  her  nails 
scratched  her  till  blood  came,  and   would  by" 
no  means  leave  her  till  she  was  taken  fhmi  her,^ 
and  afterwards  the  child  would  still  he  pressing 
towards  her,  and  making 'signs  of  anger  con- 
ceived against  her. 

Deborah  the  younger  daughter  was  held  in 
such  extreme  manner,  that  her  parents  whoHjr 
despaired  of  her  life,  and  therefore  QouM  |io% 
bring  her  to  the  As8izet«  ^ 
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The   Etidentt   which  wm$   giwen   ttneemimfg 
thett  tw*-  Children  was  to  thU  Effect: 

&tmuel  Pacy  &  mtrchaut  of  Ley stoff  afore* 
said,  (a  imm  uho  carried  hiiustlt  Mitli  much 
soberness  during  the  trial,  from  wiiotn  proceeded 
no  ivords  either  of  passion  or  malice,  though 
his  child i  en  were  so  greatly  afflicted,)  sworn 
and  examined,  depusech.  That  his  younger 
daughter  Deborah,  upon  Thursday  the  10th  of 
October  last,  was  suddenly  taken  with  a  laoie* 
ness  ia  h-  r  ie^s,  so  that  she  could  not  stand, 
neither  had  she  any  strength  in  her  limbs  to 
support  htr,  and  so  she  continued  until  the  17th 
day  of  the  same  month,  \^hich  day  being  fair 
and  sunshiny,  the  child  de<)ired  to  be  carried  on 
the  east  part  of  the  house  to  be  set  upon  the 
bank  nhich  lo.>l(eth  upon  the  sea;  and  wliilst 
the  was  sitting  tiiere.  Amy  Duny  came  to  this 
deponent's  house  to  buy  some  herrings,  but 
being  denied  she  went  away  disc^gtented,  and 
presently  returned  again,  and  was  denied,  and 
likewise  the  third  time  and  was  denied  as  at 
first;  and  at  her  last  going  away,  she  went  away 
grumbling ;  but  what  she  said  was  not  perfectly 
understood.  But  at  the  very  same  instant  of 
time,  the  said  child  was  taken  with  most 
violent  fits,  feelii^  most  extreme  pain  in  her  sto- 
mach, like  the  pricking  of  pins,  and  shrieking 
out  in  a  most  dreadful  manner  like  unto  a  whelp  ; 
and  not  like  unto  a  sensible  creature.  And  in 
this  extremity  the  child  continued  to  the  great 
.  giief  of  the  parents  until  the  30th  of  the  same 
month.  During  this  time  this  deponent  sent 
/or  one  Dr.  Feavor,  a  doctor  of  physic,  to  take 
his  advice  concemiitf  his  chikPs  distemper ;  the 
Doctor  being  come,  lie  saw  the  child  in  those 
£t8,  but  could  not  conjecture,  as  he  then  told 
this  deponent,  and  afterwards  affirmed  in  open 
court,  at  this  trial,  what  might  be  the  cause  of 
the  child's  affliction.  And  this  deponent  far- 
ther saith.  That  by  reason  of  the  circumstances 
•foresaid,  and  in  regard  Amv  Duny  is  a  woman 
of  an  ill  fame,  and  commonly  reported  to  be  a 
witch  and  sorceress,  and  for  that  the  said  child 
hi  her  &is  would  cry  out  of  Amy  Duny  as  the 
cause  of  her  malndy,  and  that  she  did  afiright 
her  with  apparitions  of  her  person  (as  the 
child  in  the  intervals  of  her  fits  related)  he  this 
deponent  did  suspect  the  said  Amy  Duny  for  a 
witch,  and  charged  her  with  the  injury  and 
wrong  to  his  child,  and  caused  her  to  be  set  in 
the  stiicks  on  tlie  28th  of  the  same  October  : 
and  during  the  time  of  her  continuance  there, 
cme  Alice  Let teridge  and  Jane  Buxtun  demand- 
ing ^f  her,  as  they  also  affirmed  in  court  upon 
their  oaths,  what  should  be  t;he  reason  pf  Mr. 
Pacy's  child's  distemper?  Telling  her,  That 
■he  was  suspected  to  be  the  cause  thereof; 
she.replied,  *  Mr.  Facy  keeps  a  great  stir  about 
his  child,  but  l^t  him  stay  until  t>e  hath  done  as 
much  by  bin  children,  as  I  hnre  done  by  mine/ 
And  heme  further  examined,  what  she  had  done 
tQ  her  children  ?  She  answered,  *  Ihat  &l)e  had 
h^n  fain  to  op^n  her  child's  mouth  with  a  tap 
to  fsive  h  victuals/ 

ilfifl  the  said  depouent  farther  deposeth^  that 


within  two  dart  after  speakingof  the  said  wonl% 
being  the  SOth  ot  OctoLer,  the  eldest  dai%h(er 
Elizabethp  fell  into  extreme  fits,  insomuch,  that 
they  could  not  open  her  mouth  to  give  her 
breath,  ta  preserve  her  life,  without  the  help 
of  a  tap  which  they  were  enforced  to  use;  and 
the  yuunger  child  was  ia  the  like  manner  afflict- 
ed, so  tlMt  they  used  the  same  also  fi>r  her 
relief. 

A  ltd  further  the  said  children  being  griev* 
ously  afflicted  would  severally  complain  ni  their 
extremity,  and  aUo  in  the  mtervads,  that  Amy 
Duny  (together  with  one  other  woman  whose 

gerson  and  clothes  they  described)  did  thus  af« 
ict  them,  their  apparitions  appearing  before 
them,  to  their  great  terror  and  affirighlment : 
and  boroetimes  they  would  cry  eut^  sayings 
There  stands  Amy  Duny,  and  there  Rose  Cul- 
lender; the  other  person  troubling  tiieuu* 

Their  fits  were  vnrious,  sometioaes  tbejf 
would  be  lame  on  one  side  of  their  bodlCl^ 
sometimes  on  the  other;  sometimes  a  soreness 
over  their  whole  bodies,  so  as  they  could  en- 
dure none  to  tcucb  them :  at  other  times  tbe^ 
would  be  restored  to  the  perfect  use  of  their 
limbs,  and  deprived  of  their  hearing ;  at  other 
times  ^of  their  sight,  at  other  times  of  theif 
speech ;  sometimes  by  the  space  of  one  dan 
sometimes  for  two ;  and  once  tliey  were  wholly 
deprived  of  their  speech  for  eight  days  together 
and  then  restored  to  their  speech  again.  At 
other  times  they  would  fall  into  swooning^ 
and  upon  (he  recovery  to  their  speech  they 
would  cough  extremely,  and  bring  up  much 
ph'etinv  and  with  the  same  croaked  pins,  and 
one  time  a  two- penny  nail  with  a  very  broad 
licud,  which  pins  (amounting  to  forty  or  more) 
together  with  the  two-penny  nail,  were  produ- 
ced iu  court,  with  the  affirmation  of  the  said 
deponent,  that  he  was  present  when  the  said 
nail  was  vomited  up,  and  also  moat  of  the  pins* 
Commonly  at  the  end  of  everr  fit  they  would 
cast  up  a  pin,  and  sometimes  they  would  havf 
four  or  five  fits  in  one  day. 

In  this  manner  tlie  said  children  continued 
with  this  deponent  for  the  space  of  two  months^ 
during  which  time  in  their  intervals  this  depo* 
nent  wonld  cause  them  to  read  some  chapters 
in  the  New  Testament.  Whefeopon  thisciepo- 
nent  several  tinges  observed,  that  tliey  wuuU 
read  till  they  came  to  the  name  of  Lord,  or 
Jesus,  or  Christ;  nnd  then  before  they  could 
pronounce  either  of  the  said  words  they  would 
suddenly  fpll  into  their  fits.  But  when  they 
came  to  the  nunie  of  Satan,  or  devil,  they  would 
clap  their  fioe;ers  upon  the  hook,  crying  outp  Tbi&  < 
bites,  but  makes  me  speak  right  well. 

At  such  time  as  they  be  recovered  out  of 
their  fits  (occasioned  as  this  deponent  conceives 
upon  theirnaming  ofLord,  or  Jesus,  or  Christ^ 
this  deponent  hath  demanded  of  them,  what  is 
the  cause  they  cannot  pronouiKic  those  words: 
they  reply  and  say,  that  Amy  Duoy  saith,  X 
must  not  use  that  name. 

And  farther,^the  said  children  after  tbeir  fi^ 
were  pa^t,  would  ull,  how  |faat  Amy  Duny^ 
and  Rose  Cullender  would  appear  b^m.tltf^ 
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Mduiglfatirliits  at  ttieni,  tfareatning,  that  if 
tbuf  raaied  either  fvhat  thcj  6aw  or  heard, 
tbitt  they  wuuld  tonueat  them  teo  times  nore 
than  evm*  they  did  before. 

In  their  6u  tb^  would  cry  oat.  There  stands 
Amy  Duny,  or  Rose  CidieDder ;  and  sometimes 
in  one  place  and  sometimes  in  another,  run* 
nhig^  with  gfeat  violence  to  the  place  where 
they  fancied  them  to  sund,  striking  at  tliem 
as  if  they  were  present;  they  wocud  appear 
to  them  sometim<is  spinning,  and  sometimes 
feciiag,  or  in  other  postureS|  deridiog  or  threat- 
tiing  them/ 

And  this  deponent  farther  saith,  that  bis 
duldrep  being  thas  tormented  by  ail  the  space 
nibresaid,  and  fiodin^  no  hopes  nf  amendment| 
he  sent  them  to  his  sister's  bouse^one  Mai^arct 
AmoMy  wbo  hred  at  Yarasouth,  to  make  trial 
whether  the  change  of  the  air  might  do  them 
any  good.  Aad  how^  and  in  what  manner  they 
were  afterwards  held,  he  this  deponent  refers 
htmstlf  to  the  testimony  of  his  said  sister. 

Margaret  ArnMy  swurn  and  examined, 
taithy  that  tlie  said  Elizabeth  and  Deborah 
Pacy  came  to '  her  bouse  about  the  thirtieth 
of  November  faisti  her  brother  acquainted  her, 
that  he  thoudit  they  were  )»cwiiched,  lor  that 
thev  vomited  pins ;  and  fiirther  informed  her 
of  the  several  passages  which  occurred  at  his  own 
honse.  This  dep^neiit  said,  that  she  gave  no 
credit  to  that  which  was  relautd  to  her,  con- 
ceiving possibly  the  chtkiren  might  use  some 
deceit  ii^  putting  pins  in*  their  mouths  them- 
selves. Wherefore  this  deponent  unpinned  ail 
their  clothes^  and  left  not  so  much  at  one  pin 
upon  them,  but  sowed  oil  the  clothes  tney 
wore,  instead  of  ninning  of  them.  Birt  this 
deponent  saith,  tliat  notwithstanding  all  this 
care  and  circanispection  of  herk,  the  children 
nfterwards  raised  At  several  times  at  least  30 
pins  in  her  presence,  and  bad  most  iicrce  and 
violent  &ts  opon  them. 

The  children  wonld  :n  their  fitts  cry  oot 
against  Ro^eCuliender  and  Amy  Duny,  affir- 
ming that  they  saw  them ;  and  they  threat* 
ned  to  torment  them  ten  times  more,  if  they 
complained  of  them.  At  seme  tiimes  the 
children  (only)  would  see  things  run  up  and 
down  the  house  in  tlie  appearance  of  mice  ; 
and  one  of  them  suddenly  snnpt  one  %%ithtbe 
tongs,  and  threw  it  in  the  fire,  and  it  screeched 
oot  like  a  rat. 

At  another  time,  the  younger  child  being 
nut  of  her  fits  went  out  of  doors  to  take  a 
little  fre»h  air,  and  presemly  a  little  thing  like  a 
bee  flew  lipon  lier  iace,  and  would  have  gone 
into  her  mouth,  whereupon  the  child  ran  in  all 
baste  lu  the  door  to  get  into  the  house  again, 
•creeking  out  in  a  most  terrible  manner ; 
vrherenpon,  this  deponent  made  haste  tu  come 
to  her,  but  beiiHre  she  could  get  to  her, 
the  child  feli  into  tier  swooning  fit,  and  at 
last  with  much  pain,  srruinitig  herself,  she 
vomited  o^  a  two«penny  nail  with  a  broad 
head  ;  and  after  that  the  child  had  raised 
np  the  nail  she  came  to  her  understanding ; 
nod  being  demanded  by  this  deponent^  hwr 


she  came  by  this  nail  }  she  answered,  that  rb« 
bee  brought  this  nail  and  forced  it  into  her 
mouth. 

And  at  other  times,  the  elder  child  declared 
unto  this  deponent^  that  during  the  time  of  her 
fits,  she  saw  flies  come  unto  her\  and  bring  with 
them  in  their  mouths  crooked  pins  ;  and  aher 
the  child  had  thus  deciaied  the  same,  she  fell 
again  into  violent  fits,  and  afterwards  raised 
several  pins. 

At  another  tHne,  the  said  elder  childi  de- 
clared unto  this  deponenti  and  sitting  by  the. 
fire  suddenly  started  up  and  said,  she  saw  a 
mouse,  nod  she  crept  under  the  table  looking 
after  it,  and  at  length,  she  put  something  in 
her  aprooy saying,  she  had  caught  it ;  and  im- 
mediately she  ran  to  the  fire  and  threw  it  if^ 
and  there  did  appear  upon  it  to  this  deponent 
like  the  flashing  of  gon-powder,  tliougb  slie  "bon^ 
fessed  she  saw  nothing  m  the  child's  hand. 

At  another  time  the  said  child  being  speech- 
less,  but  otherwise,  of  perfect  understtandingi 
ran  round  about  the  house  holding  her  aproo, 
crying  hush,  hush,  as  if  there  had  been  some 
poultry  in  the  house  ;  but  this- deponent  conld 
perceive  nothing:  but  at*  last  she  saw  ibe 
child  stoop  as  if  she  had  catched  at  something, 
aad  put  it  into  her  apron>  and  afterwards  made 
as  if  she  had  tHjrown  it  into  the  fire  :  but  this 
deponeat  could  not  discover  any  thing  i  but  the 
child  afterwards  being  restored  to  ^er .  speech, 
she  this  defionent  demanded  of  her  what  she 
saw  at  the  time  she  used  such  a  pasture  ?  Who 
answered.  That  she  saw  a  duck. 

At  another  time,  the  younger  daughter  being 
recovered  out  of  her  fits,  d^ai^.  That  Amy 
Duny  had  been  with  her,  and  that  shevtempted 
her  to  drown  herself,  and  to  cut  her  throat,  or 
otherwise  to  de»tr9y  h^cself. 

At  another  time  in  their  to  they  both  of 
them  cried  out  upon  Rose  CuUendar  and  Amy 
Duny,  complaining  against  tliem ;  Why  do 
not  you  come  yoorselvesy  but  send  your  imps 
to  torment  ns? 

These  several  passages,  as  most  remarkable, 
the  said  deponent  did  particularly  set  down  m 
they  daily  happened,  and  fyr  the  reasons  afom- 
said,  she  dotb  verily  believe  in  her  conscience, 
that  the  children  were  bewitched,  and  bv  the 
said  Amy  Dun;,  and  Rose  Cullender ;  though 
at  fir»t  she  could  hardly  be  induced  to  be- 
lieve it.- 

As  concerning  Ann  Durent,  one  other  of 
the  parties  supposed  to  be  bewitched,  present 
in  court. 

Edmund  Durent  her  father  sworn  and  exa- 
mined ;  said,  That  he  also  lived  in  the  said 
town  of  Leystoff.  and  that  tlie  said  Rose  Cul- 
lender, al^out  the  latter  end  of  November  last, 
caiue  into  this  deponent's  house  to  buy  some 
herrings  of  his  wife,  but  being  denied  by 
her,  the  said  Rose  returned  in  a  discontented 
manner ;  and  upon  the  first  of  December  after, 
his  daughter  Ann  Durent  was  very  sorely 
afflicted  in  her  stomach,  and  felt  great  pain, 

Jhke  the  pricking  of  pins,  and  then  fell  into 
swooning  fits,  and  after  the  recovery  from  htr 
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fits,  ilic  dedmred,  That  the  Imd  teen  Ui«  ap- 
parition of  tbe  aoid  Ru«e,  who  thmiecied  to 
torment  ben  In  this  manner  the  cootinood 
Trom  ihe  Ist  of  December,  until  tint  present 
time  of  trial;  having  likewise  TOcaited  up 
divers  pins  (produced  here  in  court.)  This 
maid  was  present  in  court,  but  could  not  speak 
Co  declare  ber  knowledge,  hot  fell  into  most 
violent  fits  wlien  sbe  was  broogbt  before  Rote 
Culiroder. 

Ann  Buldanin  sworn  and  examined,  depoteth 
tlie  Siinie  thing  as  touching  the  bewitching  of 
the  said  Ann  Durent. 

N     As  conorrning  Jane  Bocking,  who  was  so 
weak,  she  could  not  be  brought  to  the  aftsixe«: 
Diana  Bocking  sworn  and  examined,  de- 
posed. That   siie  lived  in  the  same  town  of 
Leystoff*,  and  that  her  said  daughter  bavin* 
%een  fonnerlj  afflicted  with  swooning  fits  te- 
covered  well  of  them,  and  so  omiinued  for  a 
certain  time ;  and  upon  the  6rst  of  Febraarj 
iast,  »ht  was  taken  also  with  great  pain  in  her 
stomach,  like  pricking  with  pinn;  and  after- 
wards fell  into  swooning  6ts,  and  so  continued 
4ill  the  deponents  coming  to  the  assises,  having 
during  the  same  time  taken  little  or  no  food,  but 
dailj  vomiting  crooked  pint ;  and  upon  Sunday 
last  raised  seven  pins.    And'  whilst  ber  fits 
were  upon  her  she  would  spread  forth  her 
arms  with  her  hands  open,  aim  use  postures  as 
if  she  catcbed  at  someibiog,  and   would  in- 
stantly close  ber  bands  again;   which  being 
*itnmedintely  forced  open,  they  found  several 
pins  divenly  crooked,  but  could  neither  see  nor 
perceive  bow  or  in  what  roauner  they  were  con- 
veyed thither.    At  another   time,  the  same 
Jane  being  in  another  of  ber  fits,  ulked  as  If 
•be  were  discoursing  with  some  persons  in  tbe 
room,  (though  she  would  give  no  answer  nor 
eeem  to  take  notice  of  any  person  Chen  pre- 
sent) and  would  in  like  manner  cast  abroad 
•her  arms,  saying,  I  will  not  have  it,  I  will  not 
^ve  it ;  and  at  last  she  said,  Then  I  will 
liave  it,  and  so  waving  her  arm  with  her  hand 
4>pen,  she  would  presently  close   the  same, 
.which  instantly  forced  open,  they  found  in  it  a 
lath-nail.    In   her  firs  she  would   fenfoently 
complain  of  Rose  Cullender  and  Amy  Dony, 
•ayin^  That   now   she    saw  Rose  Cullender 
sunding  at  the  bed's  feet,  and  another  time  at 
-che  bedVhead,  and  so  in  other  places.     At 
last  she  was   stricken  dumb    and  could   not 
epeak  one  word,  though  her  fits  were  not  upon 
her,  and  so  she  continued  for  some  days,  and 
at  last  her  speech  came  to  her  again,  and  she 
desired  lier  mother  to  get  her  snme  meat ;  and 
beine  demanded  the  reason  why  she  could  not 
speak  in  so  long  time  ?  She  answered.  That 
Amy  Duny  would  not  suffer  her  to  speak.  This 
lathnnaif,  and  divers  of  the  pins,  were  produced 
in  court. 

As  concerning  Susan  Chandler,  one  other, 
of  the  parties  supposed  to  be  bewitched  and 
present  in  court : 

Mary  CKandUr  mother  of  the  said  Susan, 
•wora  and  examined,  deposed  and  said.  That  I 
•bom  the  bsfianiiy  of  Febniaij  but  p»t,  the  I 
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said  Rote  CaQendcr  and  Amy  Day  were 
charged  by  Mr.  Samacl  Pacy  for  bewic^ing  of 
his  ihuigliters.  And  a  warrant  l«eing  granted 
at  Che  request  of  the  said  Ms.  Pa^,  by  sir  £d-» 
mnnd  Bacon  baronec,  one  <»f  the  justices  of 
the  peace  for  the  county  of  Suflfblk,  to  bring 
them  before  him,  and  they  being  biooglic 
before  him  were  examined,  sind  confessed  no- 
thing. He  gave  order  that  they  sbonid  be 
searched  ;  whereupon  thb  deponent  with  five 
others  were  appointed  to  do  the  same:  and 
coming  to  the  bouse  of  Rose  CuUender,  they 
did  acquaint  her  with  what  they  were  come 
about,  and  asked  whether  slie  was  contented 
that  ihey  should  search  ber?  She  did  not 
oppose  it,  whereupon  they  liegaa  at  her  \tnA^ 
and  so  stript  her  naked,  and  in  Che  lower  jiait 
of  her  beily  cney.  foond  a  th>nie  like  a  tent  of 
an  inch  long,  ihef  questioned  ber  about  it,  and 
she  said.  That  she  had  got  a  sCrain  by  car- 
rying of  water  which  caused  chat  excrescence. 
Bui  up<m  narrower  search,  they  found  m  her 
privy  paru  three  more  excresccnrie»  or  teata^ 
but  smaUcr  than  the  former :  this  deponcol 
farther  saiih,  lliat  in  tbe  long  lent  at  tne  end 
thereof  there  was  a  little  h«ile,  and  it  appeared 
unto  them  as  if  it  had  been  iattly  sock^,  and 
upon  the  straining  of  it  there  issued  out  wbitie 
milky  matter. 

And  this  deponent  <^rclier  saith.  That  her 
said  daughter  (heii^  of  tlie  a^e  of  18  years) 
was  then  in  service  in  the  said  town  of  Ley* 
stoff,  and  rising  up  early  the  next  morning  to 
wash,  this  Rcwe  Cullender  appeared  to  heri 
and  took  her  by  the  hand,  whereat  she  w«is 
much  affirightied,  and  went  fortlmiih  to  ber 
mother,  (^ng  in  the  same  town)  and  ac* 
quainted  her  wiih  what  she  had  seen ;  but 
being  extremely  terrified,  she  fell  extreme  sick, 
much  grieved  at  her  st<»mach  ;  and  that  nighc 
afker,  being  in  bed  with  another  young  woman, 
she  suddenly  shrieked  out,  and  fell  into  suck 
extreme  fits  as  if  she  were  distracted,  cryinc 
against  Ritse  Cullender ;  saying,  she  would 
come  to  bed  to  her.  She  cuntinued  in  this 
manner  beating  and  wearing  herself,  inso* 
much,  that  this  deponent  was  elad  to  get  help 
to  attend  her.  In  her  intervals  she  would 
declare.  That  some  time  she  saw  Rose  CulleiK 
der,  at  another  time  with  a  great  dog  with  ber  : 
she  also  vomited  up  divers  crooked  pins  ;  aud 
sometimes  she  was  stricken  with  blindness,  and 
at  another  time  she  was  dumb,  and  so  slie  ap- 
peared to  he  in  court  when  the  trial  of  the 
prisoners  was ;  for  she  was  not  able  to  speak 
her  knowledge;  but  being  brought  into  the 
court  at  the  trial,  she  suddenly  fell  into  her 
fits,  and  being  carried  out  of  the  coui^  sgsin, 
within  the  space  of  half  an  hour  she  c^me  ta 
herself  and  recovered  her  speech,  and  there- 
upon  was  immediately  brought  into  the  court, 
and  asked  by  the  court,  whether  site  was  in 
condiiion  to  take  an  oath,  and  to  give  evi« 
denoe,  she  said  she  could.  But  when  she  was 
sworn,  and  asked  what  she  conid  say  sfHinsf 
either  of  the  prisoners?  Before  she  could 
make  any  answer,  tbe  feU  into  her  fitSi  shii»k» 
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iag.OQlin  %  miacrable  manntry  crying  bum 
bar,  bam  bwi  which  were  ail  the  -words  she 
eoold  speak.  - 

Roberi  Chandkr  faihw  of  the  said  Susan 
gave  in  the  same  evidencei  that  his  wife  Mary 
Chandler  had  giveii ;  oqIj  h%  to  the  searching 
of  Rose  CaUender  as  aforesaid. 

This  was  the  sum  and  substance  of  the  £▼!- 
4tfi€t  which  was  given  agaiost  the  prisoners 
concerning  the  bewitcKing  of  the  children  be> 
fore  mencifined.  At  .the  hearing  this  evidence 
there  were  divers  known  persons,  as  Mr.  Ser- 
jeant Keeling^  Mr.  Serjeant  £arl,  and  Mr. 
Serjeant  Barnard,*  present.  Mr.  Serjeant 
Keeling  seemed  much  unsatisfied  with  it,  and 
thought  it  not  sufficient  to  convict  the  prisoners : 
for  admitting  that  the  children  were  in  truth 
bewitched*  jct  said  he,  it  cau  never  be  applied 
to  the  prisoners,  upon  the  imagination  onlv  of 
the  parties.afiicted;  for  if  that  might  bv  allow- 
ed, no  person  whatsoever  can-  be  in  salieCj,  for 
perhiips  they  might  faucy  another  penon,  who 
miKhc  aliogrther  be  ipnocent  in  such  mattert. 
.  There  was  also  Dr.  Bro«-n  of  Norwich,  a 
penon  uf  great  knowledge  *  who  after  this  evi* 
deuce  given,  and  upon  view  of  die  three  per- 
sons in  Court,  was  desired  to  give  his  opinion, 
what  he  did  conceive  of  thmi :  and  he  was 
clearly  of  opinion,  that  the  persons  were  he- 
witched;  and  said.  That  in  Denmark  there 
bad  been  lately  a  great  disicovery  of  witches, 
who  used  the  very  same  way  of  afflicting  per- 
sons, by  conveying  pins  into  them,  and  crooked 
as  these  \nus  were,  wiih  needles  and  nails. 
Ai^d  his  t»pinion  was.  That  the  devil  in  such 
cases  did  work  upon  the  bodies  of  men  and 
women  upon  a  natural  foundation,  (ihnt  is)  to 
siir  up,  and  excite  such  humours  super-abound- 
ing in  r heir,  bullies  to  a  great  excess,  whereby 
he  did  in  an  extraordinary  manner  afflict  them 
with  such  distempers  a«  their  bodies  were  most 
aobiect  to,  as  particularly  appeared  in  theie 
children;  for  he  conceived,  that  these  swoon- 
ing fits  tvere  natural,  and  nothing  else  but  that 
they  call  the  mother,  but  only  heightened  to  a 
great  excess  by  the  subtil ty  of  the  devil,  co- 
9perattng  with  the  malice  «>f  these  wliich  we 
term  witches,  at  whose  instance  he  doth  these 
▼illanies.  • 

Besides  the  particulars  above-mentioned 
tooching  the  said  persons  bewitched,  there 
were  many  other  things  objected  against  them 
for  a  further  proof  and  manifestation  that  the 
said  chSdren  were  bewitched. 

As  first,  during  the  time  of  the  Trial,  there 
were  some  experiments  made  with  the  persons 
afflicted,  by  bringing  the  persons  to  touch  them ; 
•nd  it  WHS  observed,  that  when  they  were  in 
the  midst  of  their  fits,  to  all  men's  apprehension 
whollv  deprived  of  all  sense  and  understanding, 
closing  their  fists  in  such  manner,  As  that  the 
atronicestman  in  the  Court  ctmld  not  force  them 
open ;  yet  by  the  least  touch  of  one  of  these 
sappiMed  witches,  Ros^  CuUender  by  name, 
they  would  suddenly  shriek  out  opening  their 
hands,  which  accident  would  not  happen  by 
gbet^^pbof  an^  other  person. 


And  last  they  might  privately  see  wbaa 
they  were  touched,  by  this  said  Rose  Cullender, 
they  were  blinded  with  theit  own  aprons,  and 
the  touching  took  the  same  effect  as  before. 

Tbere  was  an  ingenious  person  that  olj  acted « 
there  might  be  a  great  follacv  in  this  experi* 
ment,  and  tlieie  ought  not  to  be  any  stress  put 
Ufion  this  to  convict  the  parties,  for  the  children 
might  counterfeit  this  their  distemper,  and  per- 
ceiving  what  was  done  to  them,  they  might  in 
such  manner  suddenly  alter  the  motion  and 
gesture  of  their  bodies,  on  purpose  to  induce 
persons  to  believe  that  they  were  not  natural^ 
nut  wrought  strangely  by  the  touch  of  the  pri- 
soners. 

Wherefore  to  avoid  this  scruple  it  was  pri- 
vately desired  by  the  judge,  that  the  lord  Com* 
wnllis,  sir  Edmund  Bacoo,'and  «Mr.  Serjeant 
Keclini!,  and  some  other  gentlemen  there  in 
Court,  wuuld  attend  one  of  the  distempered 
persons  in  the  fiu-ther  part  of  the  Hall,  whilst* 
she  was  in  her  fits,  and  then  to  send  for  one  of 
the  witches,  to  try  what  would  then  happen, 
which  ihey  did  acairdiuKly :  and  Amy  Duny 
was  conveyed  from  the  bar  and  brought  to  tha 
maid :  they  put  an  apron  before  her  ejfcs,  and 
then  one  other  person  touched  her  hand^  which 
produced  the  sume  effect  as  the  touch  of  the 
witch  did  in  the  Court.  Whereupon  the  gen- 
tlemen returned,  openly  protesting,  tbat  the^ 
did  beheve  the  whole  transaction  of  this  busi* 
ness  was  a  mere  imposture. 

This  put  the  Court  and  all  persons  into  a  t 
stand.  Bat  at  leuftth  Mr.  Pacy  did  declare. 
That  possibly  the  maid  might  be  deceived  by  a 
suspicion  that  the  witch  touched  her  when  she 
did  not.  For  he  had  observed  divers  times, 
ti'a|al'hoo|*h  they  could  not  speak,  hut /were 
deprived  of  the  use  of  their  tongues ^nd  limbs^ 
that  their  understandings  were  perfect,  for  that 
they  have  related  divers  thiiius  which  haie  been 
when  they  were  in  their  fits,  aft*  r  they  nerf 
recovered  out  of  them.  This  saving  of  Mr. 
Pacy  was  found  to  he  true  afterwards,  when 
his  daughter  was  fuliy  recovered  (as  she  after* 
wards  was,)  as  sliall  in  due  time  he  related  : 
For  she  wa%  asked,  whetlier  she  did  hear  and 
understand  any  thing  that  was  done  aod  acted 
in  the  Coun,  during  the  time  that  she  lay  as 
one  deprived  of  her  understanding  f  and  she 
said,  she  did  s  and  b^  the  opiniuns  of  some, 
this  experiment,  (which  others  would  have  n 
fallacy)  was  rather  a  confirmation  that  'the 
parties  were  realty  bewitched,  than  otherwise  t 
for  say  they,  it  b  not  possible  that  any  should 
counterfeit  such  distempers,  being  accompanied 
with  such  various  circumstances,  much  less 
children ;  and  for  so  long  time,  and  yet  undis- 
covered by  their  parents  and  relations:  For  nc^ 
man  can  suppose  that  they  should  all  conspire 
together,  (being  out  of  several  families,  and,  as 
they  affirm,  no  wtLy  related  one  to  the  other, 
and  scarce  of  familiar  acquaintance)  to  do  an 
act  of  tliis  nature  whereby  no  benefit  or  advan* 
tage  could  redound  to  any  of  the  parties,  but  a 
guilty  conscience  for  pcijuring  themselves  in 
taking  the  Uv^  of  two  poor  limple  women 


«99] 


TBIAU^ 


^mmjf  tmd  there  appears  no  malice  in  the  case. 
For  t^  piiMHiers  tbeinselYes  did  scarce  so  much 
as  object  it.  Wherefore,  say  they,  it  is  rery 
avideot  that  the  parties  were  bewitched,  and 
that  when  thej  apprehend  or  nnderstand  bj 
aoY  .means,  that  the  persons  who  have  done 
them  this  wrong  are  near,  or  toach  them ;  then 
their  spirits  being  more  than  ordinarily  moved 
with  rage  and  anger  at  them  being  present, 
they  do  ose  more  violent  gestures  of  their 
bodies,  and  eiteiid  forth  their  hands,  as  desirous 
to  lay  hold  upon  them  ;  which  at  other  times 
•ot  having  the  same  occasion,  the  instance 
there  falls  not  oat  the  same. 

Sodly,  One  John  Soam  of  Leysloff  aforesaid, 
y«oman,  a  sufficient  person,  deposeth,  that  not 
long  since,  in  harvest  time  he  had  three  carts 
rrhKh  brought  home  bis  harvest,  and  as  they 
were  going  into  the  field  tb  load,  one  of  the  carts 
wrenched  the  window  of  Rose  Cullender's  house, 
whereupon  'she  came  out  in  a  great  rage  and 
threatened  this  deponent  for  doing  that  wrong, 
00  they  passed  along  into  the  fields  and  loaded 
all  the  three  carts,  Sie  other  two  carts  returned 
•afo  home,  and  back  again,  twice  loaded  that 
day  afterwards ;  but  as  to  this  cart  which  touch- 
ed Rose  Cuilender*s  houses  after  it  was  loaded, 
k  was  overturned  twice  or  thrice  that  day ;  and 
after  that  they  had  loaded  it  again  the  second 
•r  third^  tiaie,  as  they  brought  it  through  the 
gnte  which  leadeth  out  of  the  field  into  the  town, 
the  cart  studk  so  fast  in  the  gates-head,  that 
Chey  cnotd  not  possibly  get  it  throof^h,  but  were 
inforeed  to  cat  down  the  post  of  the  gate  to 
make  the  cart  pass  through,  although  they  coold 
Bot  perceive  iliat  the  cart  did  of  either  side 
touch  the  gate-posts.'  And  this  deponent  for- 
Ifaer  saith,  that  after  they  had  got  it  through 
the  gate-way,  they  did  with  much  difficulty  get  it 
home  into  the  yard ;  bat  for  all  that  they  could 
do,  tliey  could  not  get  the  cart  near  onto  the  place 
where  they  should  unload  the  com,  but  were 
foin  to  unload  it  at  a  great  distance  from  the 
place,  and  when  they  be^n  *  to  onload  they 
mand  much  difficulty  therem,  it  being  so  hard 
a  labour  that  they  were  tired  that  first  came ; 
and  when  others  came  to  assist  them,  their 
noses  burst  forth  a  bleeding :  so  they  were 
foin  to  desist  and  leive  it  until  the  next  morn^ 
ing,  and  then  they  unloaded  it  without  any  diffi- 
.cnkv  at  all. 

Mbei-t  SherrinshaPi  also  deposeth  against 
Rose  Cullender,  that  about  two  years  since, 
passing  along  the  street  with  his  cart  and  horses 
the  axletreeof  his  cart  touched  her  house,  and 
broke  down  some  part  of  it,  at  which  she  was 
very  much  displeased,  threatening  him,  that  his 
horses  should  snffor  for  it ;  and  so  it  happened, 
for  all  those  horses,  being  four  in  number,  died 
within  a  short  time  after*:  since  that  time  he 
hath  had  greai  losses  by  the  sudden  dying  of 
his  other  cattle';  so  soon  as  his  sows  pigged, 
the  pigs  would  leap  and  caper,  and  immediately 
fall  down  and  die.  Also,  not  long  after,  he 
was  taken  with  a  lameness  in  his  limbs  that  he 
eould  neither  go  nor  stand  for  some  days. 
After  all  this,  he  was  ver^  much  veted  with 
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great  iminbor  of  lioe  of  an  «itiaopdJMrf  bi^- 
ness,  and  akbuagh  ho  many  times  shifted  Idin- 
self^  yet  he  was  not  any  thing  the  betto*,  bot 
would  swarm  again  vrith  them ;  so  that  in  the 
conclusion  ha  was  forced  to  bora  all  his  clotfaa, 
being  two  suits  of  apparel,  and  then  was  dean 
from  them. 

As  concerning  Amy  Dony,  one  Rkkmrd 
Spencer  dep6eecb^  that  about  the  first  of  Sep- 
tember last,  be  heard  her  say  at  bis  hoiue,  that 
the  devil  would  not  let  her  rest  until  sk«  woe 
revenged  on  one  Cornelios  Sandeswell^  wifir. 

Ann  Sandesweil,  wife  onto  the  above  said 
Cornelius,  deposed,  that  about  seven  or  eight 
years  since,  she  having  bought  a  certain  nua^ 
her  of  geese,  meeting  with  Amy  Dony,  sbe  told 
her,  if  she  did  not  fotch  her  gvesa  home  they 
would  all  be  destroyed :  which  in  a  iktyf  days 
after  it  came  to  pas». 

Afterwards  the  said  Amy  became  tenant  to 
this  deponenfs  husband  for  a  hoose,  wbo  told 
her,  that  if  the  kicked  not  well  to  such  a  chii»- 
ney  in  her  house  that  the  same! would  fells 
whereupon  this  deponent  replied,  thaA  it  was 
a  new  one ;  but  not  minding  much  lier  words, 
at  that  time  they  parted.  But  in  a  short  timo 
\the  chimney  foil  down  according  a»  the  said 
Amy  bad  said. 

Also  this  deponent  forther  saith,  that  her 
brother  being  a  fisherman,  and  using  to  go  invo 
the  Northern  Seas,  she  desired  bim  to  scmd  her 
a  firkin  offish,  which  he  did  accordingly ;  and 
she  having  notice  that  the  said  firkin  was 
brought  into  Leystoff-Road,  she  desired  a  boat- 
man to  bring  it  ashore  with  the  other  goods  they 
were  to  bring;  atHl  she  going  down  to  meet 
the  boat-mad  to  receive  her  fish,  desired  the 
said  Amy  to  go  along  with  her  to  help  her  home 
with  it;  Amy  replied,  she  would  gr»  when  she 
had  it.  And  thereu|)on  this  deponent  went  to 
the  shore  without  her,  and  demanded  of  the 
boat*man  the  firkin,  they  told  her,  that  they 
could  not  keep  it  in  the  boat  from  I  falling 
Into  the  sea,  and  they  thought  it  was  gone  to 
the  devil,  for  they  never  saw  the  like  before. 
And  being  demanded  by  this  deponent,  whe- 
ther any  other  goods  in  the  boat  were  likewise 
lost  as  well  as  hers?  they  answered  not  any. 

Tliis  was  the  substance  of  the  whole  evidence 
given  against  the  prisoners  ac  the  bar;  who  he- 
me demanded,  whnt  they  had  to  Shy  for  them* 
selves  ?  they  replied,  nothing  material  to  any 
thing  that  was  proved  against  them.  Where- 
upon, the  judge  in  giving  his  direction  to  the 
jury,  told  them,  that  he  would  liot  repeat  the 
evidence  unto  them,  lest  by  so  doing  he  should 
wrong  the  evidence  on  the  one  side  or  on  the 
other.  Only  this  acquainted  them,' that  they 
had  two  things  to  en<|uire  after.  Fi/Sl,  Whe- 
ther or  no  these  children  were  bewitched  f 
Secondly,  Whether  the  prisoners  at  'the  bar 
were  guilty  of  it  ? 

That  there  were  sochcreaturek  as  witches  be 
made  no  doubt  at  all ;  For  first,  the  scriptures 
had  affirmed  so  much.  Secondly,  the  wisdom  of 
all  nations  bod  provided  laws  against  such  per- 
sons,^ which  is  an  argument  of  their  coafidenot 
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?>eeGli'ond health?  And  Mr.  Pac^did  tflinn, 
hat  within  lees  than  half  mn  hour  after  tha 
witches  were  coovicted,  (hey  were  all  of  them 
restored^  and  slept  well  that  nkbty  feeling  h» 
pain ;  only  Susan  Chandler  ielt  a  pain  lik» 
pricking  of  piss  in  her  stomach. 

After,  they  were  all  of  them  brought ^down 
to  the  court,  hut  Ann  Durent  was  so  fearful  to 
heboid  them,  rtiat  she  desired  she  might  not  see 
them.  The  other  two  continued  in  the  court 
and  they  aflSrmed  in  the  face  of  the  country^  and 
before  the  witches  themselves,  what  lieforehatb 
been  depoMd  by  their  friends  and  relations; 
the  prisoners  not  much  contradicting  chem.  fa- 
conclusion,  the  judge  an<|  all  the  court  were 
fully  satisfied  with  the  verdict,  and  thereupoh 
gaae  judgment  against  the  witches  that  ihey 
should  be  hanged.  ^ 

They  were  much  oi^ed  to  confess,  but  would 
.not. 

That  morning  we  departed  for  Cambrklff^, 
but  no  reprieve  was  granted  t  And  they  wet« 
executed  on  Monday  the  17th  of  March  fbl- 
lowing^  but  they  confessed  nothing. 


of  such  acriiac.  And  such  hath  been  the  judg* 
ment  of  tins  kingdom,  as  appears  by  that  actot 
parliament  which  .hath,  provided  ponishments 
proportionable  to  the  Quality  of  the  ofifeaoe. 
And  debired  them,  strictly  to  observe  their  evi- 
dence ;  and  desired  the  great  God  of  heaven  to 
direct*tbeir  hearts  in  tliis  weighty  thing  they 
had  in  hand :  For  to  condemn  the  ionocent^  and 
to  let  the  guilty  go  free,  were  both  an  aboasina- 
tion  to  tlte  Lord. 

With  this  short  direction  the  jury  departed 
from  the  bar,  and  within  tlie  space  of  half  an 
hour  returned,  and  brought  them  in  both 
Guilty  npon  the  several  indictments,  which  were 
thirteen  in  number,  whereupon  they  stood  in- 
dicted. 

This  was  upon  Thursday  in  the  afternoon, 
March  13, 1666.  The  next  morning,  the  three 
children  with  their  parents  came  to  the  Lord 
Chief  Baron  Hales's  lodging,  who  aU  of  them 
apake  perfectly,  and  were  as  in  good  health  as 
ever  thiey  were;  only  Susan  Chandler,  by  rea- 
son of  her  very  much  afflictioti,  did  loo&  very 
thin  and  wan.  And  their  friends  were  asked 
at  what  time  they  were  restored  thus  to  their 
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820.  The  Trial  of  Mr.  Benjamin  Keach,  at  the  Assizes  at  Ayls- 
bury,  in  Buckinghamshire,  for  a  Libel :  17  Charles  IL  a.  d 
1665. 

have  made  in  your  book  a  new  Creed  :  I  have 
seen  three  Creeds  before ;  but  I  never  saw  a 
fourth  till  you  made  one. 

Keaeh,  I  have  not  made  a  Creed,  bat  a  con* 
fession  of  the  Christian  faith. 

Judge.    Well,  that  is  a  Creed  Aen. 

Keach,  Your  lordship  said  you  had  never 
seen  but  three  Creeds ;  but  thoutfaads  of  Chris- 
tians  have  made  a  confession  of  their  faith. 

After  this  the  Judge  observed  to  the  Court 
several  things  which  were  written  iiv  the  said 
book,  concerning  Baptism  and  the  Minister^  of 
the  Gospel,  which  vrere  contrary  to  the  Liturgy 
of  the  Church  of  England,  and  so  a  breach  of 
the  Act  of  Uniformity. 

Keack,    My  lord,  as  to  those  things .' 

Jkdge.  You  shall  not  preach  here,  nor  |ive 
the  reasons  of  your  damnable  doctrine,*  to 
seduce  end  infect  his  majesty's  subjects.  These 
are  not  things  foi;  suchas  you  are  to  meddle  with, 
Jind  to  pretend  to  write  books  of  divinity : 
but  I  will  try  you  for  it  before  t  sleep. 

After  this  he  gave  directions  to  ihe  Clerk  to 
draw  up  the  Indictment;  and  the  witnesses 
were  sworn,  and  ordered  to  stand  hv  the  Clerk 
till  the  Indictment  was  finished,  and  then  to  go 
with  it  to  the  grand  inquest. 


Benjamin  keach  of  Winslow,  in  the 
€omQty  of  Backs,  having  wrote  n  litde  book, 
entitled,  **  The  Child's  Instructor ;  or,  A  New 
mnd  Easy  Primmer  :*'  in  which  were  contained 
several  things  contrary  to  the  doctrine  and 
ceremonies  of  the  church  of  England  ;  as, 
That  inftints  ought  not  to  be  baptized ;  That 
laymen  may  preach  the  Gospel ;  That  Christ 
aball  reign  personally  upon  the  earth  in  the 
latter  day,&c.  He  had  no  sooner  got  k  print- 
ed, and  some  of  them  sent  down  to  him,  but 
one  Mr.  Strafford,  a  justice  of  the  peace  for 
that  county,  received  information  of  it.  Where- 
npon^  taking  a  constable  with  him,  he  went  in 
quest  of  the  said  books  ;  and  coming  to  the 
bonse  of  Mr.  Keach,  found  and  seized  several 
ttf  them,  bound  Mr.  Keach  over  to  answer  for 
it  at  the  neit  assizes  in  a  recognisance  of 
100/.  and  two  sureties  with  him  in  50/.  each. 

Tim  next  Assize  holden  ft)r  the  €aid  county 
was  at  Aylsbury  on  the  8tb  aiul  9th  of  October 
^664,  Lord  Chief  Justice  tiyde  being  Judge. 
On  the  Ist  of  ^hicd  days,  in  the  forenoon,  Mr. 
Keach  was  dilled  upon  ;  who  answering  to  bis 
name,  was  brought  to  the  bar,  and  examined  as 
follows : 

Jii^gc;  Did  you  write  this  book?  fHold- 
ingoutoneof  the  Primmers  in  bis  hand.] 

Keach.    I  writ  most  of  it. 

Judge,  What  have  you  to  do  to  take  other 
men's  trtfdes' out  of  their  hands?  I  believe  you 
csui  preach  as  well  as  write  books.  Thas  it  is 
to  Mt'ypu,  and  such  as  you  are,  have  the  Scrip- 
tace  ttf  wrest  to  your  own  destitictiofi.    You 
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•  Upon  the  cruelty,  brutality,  and  illegality 
of  the  conduct  of  Chief  Justice  Hyde  in  this 
Trial,  see  the  observations  of  Mr.*  Dunning  (af- 
terwards lord  Ashburton)  m  his  Speech 4n  the 
House  of  Commons,  December  6th  1770.  See 
Cobb,  Pari.  Hist, 
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faiw  f    A.   Becaose  the  fleshy  seed  is  cMt 
oat :  Though  God  under  tbiu  diapenntioQ 
did  receive  infants  in  a  lineal  waj  by  gene- 
ration, yet  he  that  hath  the  key  of  David, 
that  openeth  and    no   man  shatteth,  that 
•huctetn  and  no  man  openeth,  hath  shut  up 
that  way  into  the  Choreh;  and  hath  opened 
the  door  of  regeneration,  receiving  in  none 
but  believers,    fi.   What  then  is  tho  state  w^ 
inftiuts?    A,  Infants  that  die  are  meinbers 
of  the  kingdom  of  Glory,  though  they  be 
not  roemben  of  tiie  visible  Church.    3.   Do 
they  then  that  bring  in  infants  in  a  fleshly 
and  4ineal  way,  err  from  the  way  of  truth  ? 
A*  Yea,  they  do;  for  they  make  not  God's 
holy  word  their  rule,  but  do  prewtne  to 
open  a  door,  that  Christ  hath  shut,  and  none 
ougiit  to  0)>enj    And  also  in  another  place 
thou    hast  wickedly  and    maliciously  com- 
posed *<  A  short  Confession  of  the  ChristiaD 
Faitli ;"  wherein  thou  hast  a6Braied  this  con- 
cerning   the  second  person  in  the    Blessed 
Trinity,  in  these  plairt  English  words:  *  I  also 
'  believe  that  he  rose  again  the  third  day  from 
'  tlie  dead,  and  ascended  into  Heaven  above^ 
'  and  there  now  sitteth  on  the  right  hand  of 

*  God  the  Father ;  and  from  th^K^e  be  shall 
'  oume  again  at  the  appomted  time  of  the 
'  Father  to  reign  personally  upon  the  enrth, 

*  and  to  be  judge  of  the  quick  and  dead/ 
And  in  another  place  thou  hast  wickedly  and 
maliciously  affirmed  these  things  concerning 
true  Gospel-Ministers,  in  these  plain  English 
words  following:  <  Christ  hath  not  cliosen  the 
'  wise  and  prudent  man  after-  the  flesh,  not 

*  great  doctors  and  rabbies;  Not  many  mighty 

*  and  noble,  saitb  Paul,  are  called :  hot  rather 
'  the  poor  and  diespised,  even  tradesmen,  and 
'  such-like,  as  was  Matthew,  Peter,  Andrew, 

*  Paul,  and  otlters.  And  Christ's  true  minis- 
'  ters  have  not  their  learning  and  wisdom  from 
'  men,  or  from  universities,  or  human  schools 
'  for  human  learning.    Arts  and  sciences  are 

*  not  essential  to  making  of  a  true  minister, 
'  but  the  ^ifb  of  God,  which  cannot  be 
'  bought  with  silver  a|td  gold ;  and  also  as 
'  they  have  freely  received  the  gift,  so  they  do 
'  freely  administer:   They  do  not  preach  for 

*  hire,  for  gain  and  filthy  lucre :  Tliey  are  not 
'  like  the  fidae  teachers,  who  look  for  gain 
'  from  their  quarter;  wh's  eat  the  fat,  and 

*  clothe  themselves  with  the  wool,  and  kill 

*  them  that  are  fed;  those  that  put  not  into 

*  their  mouths,  thev  prepare  war  against ; 
^  Also  they  are  not  Loids  over  God's  heritage, 

<  they  rule  them  not  by  force  and  cruelty, 

<  neither  have  they  power  to  force  and  oom- 
^  pel  men  to  believe  and  obey  their  doctrines, 
'  but  are  only  to  persuade  and  intreat ;  for 

*  this  is  the  way  of  the  Gospel,  as  Christ 
'  taught  them :' 

'And  many  other  things  hast  thou  seditionsly, 
wickedly,  and  maliciouslv  written  in  the  said 
book,  to  the  great  displeasure  of  Ahnighty 
God,  the  scandal  of  the  liturgy  of  the  church 
of  England,  She  disafiection  of  the  kings  pco-. 
|d9  to  his  iiiiy«s|y*s  govcromant,  tbe  danger  oC 


Judge,  Gentlemen  of  the  Grand  Jury,  I 
shall  send  you  presently  a  bill  against  one  that 
hath  taken  upon  him  to  write  anew  Primmer  for 
tiie  instruction  of  your  children  :  He  is  a  base 
and  dangerous  fellow ;  and  if  this  be  suffered, 
duldren  by  learning  of  it  will  become  such  as 
he  IS,  and  therefore  I  hope  you  will  do  your 
dutf. 

'  The  Indictment  being  long,  took  so  much 
dmcf  to  draw  it  up,  that  the  Trial  did  not  come 
•n  till  the  ueit  day.    . 

.  The  next  day,  the  Court  being  set,  the  Grand 
jury  found  the  bill,  and  brought  it  in  indorsed 
BiiU  vera. 

Clerk.    Benjamin  Keach,  come  to  the  bar. 
'  Mr.  Keach  Cumes  to  the  bar. 
Clerk.    Hear  your  Charee.    '  Thou  art  here 

*  indicted  by  the  name  of  Benjamin  Keach,  of 

*  the^  parish  of  Wmslow,  in  the  county  of  Bucks: 

*  For  that  thou  being  a  seditious,  heretical,  and 

*  achismatical  person,    evilly  and  maliciously 

*  dbposed,  and  disafii^ted  to  his  majesty's  go- 
'  verumt* nt,  and  the  government  of  the  Church 

*  of  England,  didst  maliciously  and  wickedly, 

*  on  the  1st  day  of  Mny,  in  the  16th  vearof  the 
'  rei^n  of  our  sovereign  lord  the  king,  write, 
'  print,  and  publish,  or  cause  to  be  .written, 

*  printed,  and  published,  one  seditious  and 
'venomous  book,  entitled,  <*  The  Child's  In- 
'  struetor;  or,  A  New  and  Easy  Primmer ;" 

*  wherein  are  contained  by  way  of  Question 

*  and  Answer,  these  damnable  positions,  con- 

*  trary  to  the  book  of  Common  Prater,  and 

*  the  Xilttigy  of  the  Church  of  England:  That 
'  is  to  say,  in  one  place  you  have  thus  written  ; 

*  *  £•   Who  are  the  right  subjects  of  baptism  ? 

*  *  A.  Believers,  or  godly  men  and  women  ouly, 
'  *  who  can  make  confession  of  their  faith  and 
'  *  repentance.'  And  in  ahother  place  you 
'  have  maliciously  and  wickedly  written  these 
<  words ;  •*  S^.  How  shall  it  then  go  with  tbe 

*  *  Saints?    A.   O,  very  well.    It  is  the  day 

*  <  they  have  longed  for :  Then  they  shall  hear 
'  *  that  sentence.  Come,  ye  blessed  of  my  Fa- 
'  'ther,  inherit  the  kin^om  prepared  for  you; 
' '  and  bO  shall  they  reign  with  Christ  on  the 

*  *  earth  a  thousand  years,  even  on  Mount  Sion, 
'  *  in  New  Jerusalem;  for  there  will  Christ's 
' '  throne  be,  on  which  they  must  sit  down  with 

*  'him.'  Then  follows  this  Question,  with  the 
'  Answer  thereto,  in  these  plain  English  words: 
* '  U.  When  shall  the  wicked  and   the  fallen 

*  *  angels,  which  be  the  Devils,  be  judged  ?  A. 
'  *  Wnen  the  thousand  years  shall  be  expired, 

*  *  then  shall  the  rest  of  the  devils  be  raised, 
* '  and  then  shall  be  the  general  and  last  judg* 
' '  ment,  then  shall  all  the  rest  of  the  dead  and 
'  *  devils  be  judged  by  Christ  and  liis  glorified 

*  *  saints;  and  they  being  arraigned  and  judged, 

*  *  the  wicked  shall  be  condemned,  and  cast  by 
'  *  angels  into  the  lake  of  fire,  there  to  be  bnni- 
'  <  ed  for  ever  and  ever.' 

*  In  another  place  thou  hast  wii^edly  smd 

*  malidously  written  these  plain  EogMsfa  words  s 
' '  S.  Why  may  not  iiifaots  be  rec^ved  into 
1  *  the  Church  now,  at   |hey  vfcrt  und^r  tb* 
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'  the  peace  of  this  kingdom,  to  the  evil  example 
'  of  others,  find  contracy  to  the  statute  In  (hat 
*  case  made  and  provided.  How  say  you,  Ben- 
^  jamin  Keach ;  are  yoa  Guilty,  or  N  ot  Guilty  ?' 

Keach,  The  Indictment  is  so  very  Ionic,  ih-it 
I  caouut  remember  half  of  it,  nor  iiave  I  been 
accustomed  to  plead  to  Indictments:  tliereftire 
I  desire  a  copy  of  it,  and  liberty  to  oonfer  with 
counsel  about  it,  in  order  to  put  in  my  excep- 
tions, and  then  I  shall  plead  to  it. 

Judge,  it  is  your  intention,  I  perceive,  to 
delay  your  trial  to  the  next  assize. 

Keach,  No,  my  lord,  I  have  no  design  by 
this  to  delay  my  trial. 

Judge,  I  Will  nut  deny  you  what  is  your 
right,  but  you  must  first  plead  to  your  Indict- 
menr,  and  afterwards  you  shall  have  a  copy  of  it. 

Keuch.  I  desire  I  may  have  a  copy  of  it 
before  I  plead,  in  order  to  put  iu  my  Exceptions 
against  it. 

Judge,  You  shall  not  have  it,  before  you 
plead  Guilty  or  Not  Guilty. 

Keach.  It  b  what  has  been  granted  to  others. 

Judge.  You  shall  not  have  it  first ;  and  if 
you  refuse  to  plctfd  Guilty  or  Not  Guilty,  I 
shall  take  xipro  confeuit,  and  give  judgment 
against  you  accordingly. 

Keach,  Not  Guilty,  my  lord. 

Judge.  Now  you  may  have  a  copy  of  your 
Indictment,  and  I  will  give  you  an  hour's  time 
to  consider  of  it. 

Keach.  If  I  may  have  uo  longer  time,  I 
don't  desire  any. 

Judge.  I  have  something  else  to  do  than 
wait  upon  you ;  you  are  not  a  person  fit  to  go 
abroad  till  next  Askize,  and  you  will  think  it 
hard  if  I  should  commit  you  to  gaul  till  then : 
but  because  you  shnll  not  say  but  that  you 
were  offered  fair,  if  you  will  find  sufficient  sure- 
ties for  your  appearance  at  the  next  assize,  and 
for  your  good  behaviour  till  then,  you  sliall  not 
be  tried  till  then. 

Keach,    My  lord,  I  am  content  to  be  tried 
'now. 

Judge,    Go  on  then,  a  God's  name.  , 

Clerk.    Gentlemen  of  the  Jury,  answer  to 


your 


names,  &c. 


Then  the  Jury  were  awom,  well  and  truly  to 
try  the  traterse  between  the  king's  maje»ty 
and  the  prisoner  at  the  bar. 

Judge,  Cletkj  read  the  Indictment.  [He 
reads  it.] 

Gentlemen  of  the  Jury,  the  prisoner  at  the 
bar  has  pleaded  Not  Guilty,  and  your  charge  is 
to. inquire  whether  he  he  guilty  or  not. 

Then  the  Witnesses  were  sworn^  who  were 
Neal  and  Whitehall. 

Neal  deposed,  That  justice  Strafford  sent  for 
him  to  his  house;  when  he  came  there,  the  jus- 
tice sent  him  back  again  for  his  staff  'of  autho- 
rity ;  which  being  done,  he  went  with  the  jus- 
tice to  one  Moody's  stall,  and  asked  for  some 
Primmers  which  he  had;  he  answered,  that  he 
bad  none.  That  from  thence  they  went  to  Mr. 
Keach's  house,  where  first  they  saw  his  wife, 
who  toM  them  he  was  in  an  inwanl  room. 
They  asked  her^  if  there  were  not  some  Prim- 
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mers  in  the  house  ?  She  said,  there  was,  and 
about  thirty  were  brought  furtli  and  delivered 
to  them. 

Then  Justice  Strafford  himself  was  also  exa- 
mined :  he  said,  Tmit  he  fuund  the  Pi'.'naners 
now  before  the  Court  in  Benj.  Keach's  liouse, 
and  seized  them  ;  and  that  the  prisoner  at  the 
bar  had  confessed  before  him,  thai  he  writ  and 
composed  the  said  liook. 

Tiicii  a  Copy  of  the  prisoner's  Examination 
before  the  said  justice,  signed  with  his  own 
baud,  was  produced  and  read;  wherein  was 
contained.  That  the  prisoner  being  asked  whe- 
ther he  was  the  author  or  writer  of  the  said 
Book?  answered.  Yes,  he  was.  And  further 
declared,  Tiiat  he  delivered  a  part  of  the  copy 
to  one  Qviat  a  printer  at  London,  &iuce  dead; 
and  that  the  re^t  of  the  copy  he  seitt  up  by  Ano- 
ther hand,  but  that  he  kuew  not  who  printed 
it :  That  about  forty  of  them  were  sent  down 
to  him,  of  which  he  bad  dispersed  about  twelve, 
and  that  the  price  wus  five* pence  ^rc\i  book. 

After  this  the  Judge  called  for  a  Common- 
Prayer' Book,  and  laid  it  before  him,  and  order- 
ed oueof  the  Primmers  to  be  given  to  the  gen- 
tlemen of  the  Jury,  and  bid  them  look  on  thos« 
parts  where  tl^  leaves  ^^e^c  turned  down! 

Judge.  Clerk,  read  those  sentences  in  th« 
Indictment,  wliich  are  taken  out  of  the  book, 
that  the  Jury  may  turn  to  them,  and  see  that 
the  said  positions  are  contained  in  the  book.  . 

Clerk.  *  Q.  Who  are   the  right  sobjects  of 

*  Baptism  ?  A.  Believers  or  godly  men  and 
'women   only,  who  can  make   confession  of 

*  their  faith  and  repentance.' 
Judge.  This  is  contrary  to  the  book  of  Com- 
mon-Prayer, for  that  appoints  infants  to  be 
baptised,  as  well  as  men  and  women.  [Here 
he  read  several  places  in  the  Liturgy,  wherein 
the  baptising  of  infants  is  enjoined  and  directed*] 

Clerk  reads.  *  Q.  How  shall  it  then  «o  witu 
'  the  saints?  A.  Oh,  very  well !  it  is  the  dar 

*  that  they  have  longed  for ;  then  they  shaU 
'  hear  that  sentence,  Come,  ye  bles&ed  of  my 
'  Father,  inherit  the  kingdom  prepared  for  you : 
'  And  so  khall  they  reigu  with  Chri*t  on  eartli 
'  a  thousand  year."*,  ice* 

Judge,  This  is  contrary  to  the  Creed  in  the 
Book  of  Comn)on*rruyer,'  and  is  an  old  heresy, 
which  was  cast  cut  of  the.Ci'Urch  a  thousand 
years  ago,  and  was  likewise  coudemned  by  the 
Council  of  Couktance  about  500  years  ago,  and 
hath  lain  dead  ever  since,  till  now  this  rascal 
hath  revived  it. 

Clerk  reads.    '  Q.  Why  may  not  infants  be 

*  received  into  the  Church  no^s,  as  they  ^eri> 
'  under  the  law  ?  A.  Because  the  fleshly  seed  i^ 
'  cast  out,  &c.    Q.  What  then  is  the  state  of 

*  infants?  A.  Infants  that  die,  are  members  of 
'  the  kingdom  of  Glory,  though  tliey  be  noc 

*  members  of   the  visible    Church.     Q,    Do 

*  they  thin  that  bring  in  infants  by  a  fleshly 

*  linetd  way,  err  from  the  truth  ?  A.  Yea,  they 

*  do ;  for  ihey  make  not  God's  holy  word  their 
'  rule,  hut  do  presume  to  open  a  door  that 
'  Christ  hath  shut,  and  none  ou^hc  to  open.' 

Jfidge.  This  also  is  contrary  to  the  book  of 
2Z 
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Common-PrAjer,  which  appotntt  mfadts  to  be 
received  into  the  Church,  and  rfiiects  the  print 
to  s«j,  when  he  hatii  sprinkled  the  child,  *  We 

*  receive  thi^  child    iiifo  the  congr^ation  of 

*  Christ's  flock/  And  whereas  he  ss^s  that  in- 
fants that  die  are  niefn(»ers  of  the  k inborn  of 
riJorv,  thongh  not  of  the  visible  Charcfa,  he 
speals  this  of  infants  in  general,  and  so  the 
child  of  a  Turk  or  Heat  lien  'i%  made  equal  with 
the  child  of  a  Christian :  Bat  the  Church  hath 
otherwise  detenninrd ;  that  is,  if  an  infant  die 
flfler  baptism,  and  before  it  haih  actaallj 
sinned,  it  is  saved,  because  original  sin  is  wash- 
ed Rtrav  in  baptism.     Read  on. 

Clerk,  Also  in  another  place  thou  hast 
wickedly  and  malidonsly  composed, '  A  short 
'  Confession  of  faith.' in  which  tnou  hast  affirmed 
thus,  concerning  the  second  person  in  the 
blessed  Trinity,  in  these  plain  English  words; 

*  I  aUo  believe  that  be  rose  nsaia  the  third  d«iv 

*  from  the  dead,  and  ascended  into  heaven,  and 
^  there  now  sittrth  at  the  right  hand  of  God 
^  the  Father;  and  from  thence  he  shall  come 
'  again  at  the  appointed  time  of  the  Father^  to 

*  reign  personally  upon  the  earth,  and  to  bt 

*  the  judge  of  the  quick  and  the  dead.' 

Judge.  This  is  contrary  to  our  Creed:  for 
whereas  he  saith, '  From  thence  he  shall  come 
^  again  at  the  appointed  time  of  the  Father,  to 

*  reign  personally  upon  the  earth,  and  to  bt 
*judge  both  uf  the  quick  and  the  dead ;'  our 
Creed  only  snith,  '  From  thence  he  shall  come 

*  to  judge  both  tlie  quick  and  the  dead.' 

Clerk.  And  in  another  place  thou  hast 
wickedly  and  maliciously  affirmed  these  things 
concern inc  true  Gospel-Ministers,  in  these 
plain  English  words  following :  *  Christ  hath  not 

*  chosen  the  wise  and  prudent  men  after  the 
'  flesli,  not  great  doctors  and  rabbies ;  Not 

*  many  mighty  and  noble,  saith  Paul,  are  called, 

*  &c.  as  above.* 

Judge.  This  also  is  contrary  to  the  Book  of 
Common-Prayer :  for  whereas  the  position  in 
the  Indictment  saith,  Christ  hath  not  chosen 
great  rabbies  and  doctors,  but  rather  the  poor, 
and  despised,  and  tradesmen;  the  Book  of 
Common-Prayer  doth  admit  of  such.  [Here 
he  read  some  passages  concerning  the  oualifi- 
cation  of  Ministers,  and  their  manner  of  Con- 
secration.] Because  Clir  ist,  when  he  was  upon 
the  earth,  made  choice  of  tradesmen  to  be  his 
disciples;  therefore  this  fellow  would  have 
ministers  to  be  such  now ;  tnylors,  and  pedlars, 
and  tinkers,  and  such  fellows  as  he  is :  But  it 
is  otherwise  now,  as  appears  from  the  manner 
in  which  the  Church  has  appointed  them  to  be 
chosen,  ordained,  and  consecrated. 

The  Judge  having  thus  gone  through  the  In- 
dictment, the  prisoner  began  to  spodk  in  his 
defence. 

Keach.    As  to  the  doctrines , 

Judge,  You  shall  not  speak  here,  except  to 
rt»e  matter  of  fact :  that  W  to  say,  whether  you 
writ  this  book  or  not. 

Keach.  I  desire  liberty  to  speak  to  the  par- 
ticulars in  my  Indictment^and  tboee  things  that 
hare 


Jtt^ge.  You  shall  not  be  stiiTered  to  give  the 
reasons  for  your  damnable  doctrine  bere^  to  se- 
duce the  king's  subjects. 

Ktaek.  Is  my  religion  so  bad,  that  I  may 
not  be  allowed  to  speak  } 

Judge.  I  know  your  religion,  yoQ  are  a 
Fifth  Monarchy  Mao ;  and  yoe  can 'preach,  as 
well  as  write  books;  and  you  will  preach  here, 
if  I  would  let  you :  but  I  shall  take  such  order 
as  you  shall  do  no  more  mischief. 

Ktach,  I  did  not  write  all  the  hook,  for 
there  is  an  epistle  to  it  written  bv  another  hand ; 
neither  can  it  be  proved  that  I  writ  all  that  is 
put  into  the  Indictment. 

Judge.  It  is  a U  one  whether  you  writ  It  your- 
self, or  dictated  to  another  to  write  it :  but  it 
appears  by  your  examination  ooder  your  own 
hand,  that  yoo  wrote  it  ail. 

Keach.  Because  I  writ  the  m»|or  part  of  it, 
I  was  contented  to  let  it  go  with  the  word  oil 
in  my  examination  before  justice  Strafford ;  but 
I  cannot  in  conscience  say  I  wrote  it  all :  nor 
is  it  proved  that  I  published  it. 

Judge.  Yes,  ywi  did ;  for  Moody  bad  six 
books  of  yoo. 

Keaek.  I  did  Bcitbcr  sell  thens,  aor  deliver 
them  to  him. 

J^dge,  He  had  them  at  your  house,  and  it 
»  not  likely  be  shuuld  take  them  without  your 
cooseot. 

Keaek,  I  do  not  say  be  had  them  without 
my  consent. 

Judge,  It  is  all  one,  then,  ae  if  yoo  delivered 
them. 

Here  the  Judge  snmmed  up  the  Evi'lence^ 
and  gftve  his  Charge  to  the  Jury ;  b«t  this  the 
Amanuensis  has  omitted. 

The  Jury  being  withdrawn,  steid  for  somo 
hours :  at  length  one  of  the  officers  who  attend- 
ed them  came  in. 

Officer,  My  lord,  the  Jory  tboot  the  Prim- 
mers  cannot  agree. 

Judge.    Bnt  they  must  ame. 

Officer.  They  detiie  to  know  whether  one 
of  them  may  nut  come  nnd  speak  with  your 
lordship,  about  something  whereof  they  are  in 
doubt. 

Judge,  Yes,  privately :  [And  then  ordered 
one  to  cone  to  mm  on  the  bench.] 

Then  the  officer  culled  one,  and  be  was  9et 
upon  the  clerk's  table,  and  tfae  Judge  and  I.e 
whispered  together  a  treat  while ;  and  it  was 
observed,  that  the  Judge  having  his  hands  upon 
his  shoulders,  would  frequently  shake  him  as  he 
spake  to  him.  Upon  this  person*s  retuminc:, 
the  whole  Jury  quickly  came  in,  and  being  ac- 
cording to  custom  called  over  by  their  enmes, 
the  clerk  proceeded. 

CUrk,    Are  you  agreed  in  your  verdict? 

Jvry.    Yes,  yes. 

Clerk.    Who  shall  speak  for  you  ? 

Jury,    Our  Foreman. 

Clerk.  How  say  you,  is  Benjamin  KeacH 
Guilty  of  the  matters  contained  m  the  Indict- 
ment against  him,  or  Not  Guilty? 

Foreman,    Guilty  in  part. 

Clerk,    Of  what  part? 
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Fortman.  There  is  something  contained  in 
the  Indictment,  which  is  noc  in  tne^uok. 

Clerk,     What  i A  that? 

Foreman.    In  tbe  Indictment  he  is  charged 

Tvitb  these  words,  *  When  the  thonsand  jears 

-^  fih«)l  be  eipired,  then  fball-aU  tht  rest  of  tlie 

*  deyih  be  raised :'  hot  in  the  book  it  ie, '  Then 

'  shall  the  rest  of  the  dead  be  #aif  ed.* 

CUrk*  Is  he  goiltj  of  all  the  rest  of  Uie  In- 
dictment, that  S«)leiice  eioepied  ? 

One  iff  the  Jury.  I  cannot  in  conscience 
find  him  Guilty^  because  tbe  words  in  the  In- 
dict tneot  and  the  Hook  do  not  agree. 

Sud^t.  That  is  only  through  a  mistake  of 
tlie  clerk's,  and  in  that  senttaoe  wiljr ;  and  you 
may  find  him  guilty  of  all,  that  Seateoee  ex- 
cepted :  but  why  did  you  come  io  before  you 
were  agreed  ? 

Fortman,  -We  thought  we  had  been  agreed. 

Judge,  You  must  go  out  again,  and  agree; 
and  as  fof  you,  that  say  jou  cannot  in  con- 
science find  him  guidy,  if  you  say  so  again, 
without  siting  reasons  i>r  it,  I  shall  take  an 
order  with  you. 

Then  the  Jury  withdrew,  and  in  a  little  time 
returned  again/ 

Ckrkn    Are  you  agreed  ia  your  f  erdict  ? 

Jury.    Yes. 

Cla-k.    How  say  you,  is  Benjamin  Keach 
,   Guilty  of  the  matters  charged  in  the  Indictment 
against  him,  or  Not  Guilty  ? 

jFerfOMJi.    Guilty  of  the  ludictment;  that 


■^^ 


*  Where  one  is  indicted  for  writing  a  libel 
tiecundum  tenorem  seguentem,  or  ior  forging  a 
deed  oo  and  m  described,  any  tbe  least  variance 
between  the  libel  recited,  or  deed  described, 
and  those  given  io  evidence,  ia  fatal.  But 
where  the  substance  oilly  of  a  libel  is  set  forth 
in  Latin,  it  is  sufficient  if  the  libel  be  proved 
to  have  the  same  sense  as  is  set  forth.  Hawk. 
PI.  C.  Book  2.  c.  4K?.  s.  36.  In  munner  and 
form  fitWwingf  ik/U  u  to  say,  4q  not  require 
an  exact  recitai.  See,  as  to  ike  tenor  and  effect 
following ;  and  as  to  the  kind  and  dagree  of 
variance  th^t  is  fatal,  and  as  to  the  danger  of 
Judges  iiWulging  in  solution  of  variances,  the 
authorities  referred  to  in  Leach*s  edition  of 
Uawkinsi  uU»up. 


sentence,  wherein  ^  devils'  is  inserted  iusiead 
of  *  deadf'  only  excepted. 

Upon  dm,  Beajamin  Keach  was  cailad  te 
the  bar,  aud  the  Judse  proceeded  to  pass  Sen-  ' 
teiice  upon  him  as  follows : 

Judge.  Benjamin  Keach,  you  are  here  con- 
victed qS  writioK  and  puhlisluug  a  seditioes  and' 
scandalous  Book,  for  which  the  court*s  judg- 
ment is  tbia,  and  the  court  doth  award,  That 
^you  shall  go  to  gaol  for  a  fortnight,  Mithuut  hail 
or  mainprise ;  and  the  next  Saturday  to  stao4 
upon  the  piilory  at  Ailsbnry  for  the  space  of 
two  hours,  from  eleven  o'clock  to  one,  with  » 
Paper  upon  youf  head  with  tliis  inscription, 
<*  For  writing,  priotisg, and  publishing  asohis- 
matical  Book,  mtitied.  The  Child's  Instructor, 
or  a  New  and.  Easy  Primmer.''  And  the  next 
Thursday  to  stand  in  the  same  manner,  and 
U>T  tbe  sftme  time,  in  tlte  market  of  WiMilow  ; 
and  there  vour  Book  shall  be  openly  burnt  be* 
fere  your  Ace  by  tiie  common  hangman,  in  dis- 
grace of  yoo  and  your  doctrine,  ^id  jikti  sliall 
iorfeit  to  the  king's  m^esty  tbe  sum  of  80/. 
and  shall  remain  in  ^ol  until  you  find  sureties 
for  your  good  behaviour  and  appeaiaoce  at  tlie 
nest  assises,  there  to  renounce  your  doctrine, 
and  make  such  public  submission  as  shaAl  be 
iqjoined  you.    Take  him  away,  keeper. 

Keack.  I  hope  I  shall  never  renounce  those 
truths  which  I  have  written  in  thut.Book. 

Clerk.  My  Lord,  he  says  he  hopes  he  shall 
never  repent. 

But  the  Judge  taking  no  notice,  tlie  gaoler 
took  him  away. 

According  to  tbe  Sentence  passed  upon  him, 
he  was  kept  close  prisoner  till  tbe  Saturday  fol- 
lowing, and  then  about  eleveu  o'clock  was  car- 
ried to  the  pillory  at  Ailsbury;  where  he  stooct 
full  two  hours  tu  a  minute,  was  denied  the  li- 
•berty  of  speaking  to  the  spectators,  and  had 
his  hands  as  w«ll  as  his  head  carefully  kept  in 
the  pillory  the  whole  time.  On  tbe  'ifbursduy 
following  he  stood  in  the  kune  manner  and  for 
the  same  time  at  Winslow,  the  town  where  he 
tired,  and  had  his  Book  burnt  before  him'. 
After  this,  upon  paying  h»  fine,  and  giving 
sufficient  security  for  bis  good  beliaviour,  be 
was  set  at  liberty ;  but  was  never  brought  to 
make  a  recantation. 


SSI. 


The  Case  of  the  Jurisdiction  of  the  House  of  Peers,  between 
Thomas  Skinneh,  Merchant,  and  the  East-India  Company : 
16  Charl£6  II.  A.  D.  1666. 


[Of  this  Cose  the  fullest  accoent  which  Ims  been 
found  in  4>rint,  is  contained  in  a  small  book 
published  in  the  year  1669,  under  tbe  title 
ef  "  The  Grand  Question  concerring  the 
Judicature  of  the  House  of  Peers,  stated  and 
Afgued."  The  Report  which  is  here  given  of 
the  Case,  has  been  extracted  chiefly  from  a 
copy  of  that  Work,  obUgtogly  imparted  by 
the  rery  karoed  Mr.  Uargraine,  who  has 
published  m  oooeise  buf'vcfjr  pcifpicuoiss 


abrid^eot  of  this  Case,  iti  that  mostval'^nhle 
repository  of  legal  knowledge,  upon  tiie  sub- 
ject of  this  Case  and  other  matters  connected 
with  it,  his  "  Introductory  Preface  **  to  lord 
Hale's  '*  Jurisdiction  of  tlie  Lords'  House  of 
Piurliamont."  See  also  in  Mr.  Haqcrave*s 
^  Judicial  Arguments  and  Collections,''  (vol. 
1,  p.  1,  vol.  2f  p.  183.)  his  Tery  full  and  ele- 
borate  Opinions  on  tbe  Cases  of  Bond  and 
Buiier,  who  were  fined  and  iinprisoaed  by  .the 
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^  "^  Irish  IIous*  of  Lords,  and  of  Perrr,  who  ma 

fined  and  iin{>risoncd  b}*  the  English  Houve  of 

'  X^rdfl.    This  Case  o I  Skinner  and  the  Kast 

India  Company,  ^n%  &1m)  noticed  b^  Mr^ 

Clifford  in  Flower's  Case.] 

Soon  arter  his  majesty's  happy  Restoration, 
one  Thomas  Skinner  prelerre*!  a  Petition  to 
him  in  council,  purporting  *  (^rvat  oppressions 

*  and  spoils  sustained  by  liim  in  the  Indies  from 

*  the  Kast  India  Company,  robbing  him  of  a 

*  ship  and  goods  of  a  great  value,  dispo^ses^ini; 

*  him  of  a  plantMion  he  had  there,  a  dweliin*; 
^  house  and  warefiouse  nt  Jamby,nnd  an  ishntJ 
'  called   Barella  (which  he  had  bought  of  that 

*  kinp)  assaulting  his  persrtn  to  the  danger  of  his 

*  life,  and  several  other  injuries  done  him ;  Fur 

*  %vhich  he  prayed  the  king's  justice  to  appoint 

*  a  court,  constahte  and  marshal  to  hear  and 

*  determine  those  matters,  they  not  beinjjother- 

*  wise  determinable  by  the  ordinary  course  of 
'  law,  or  t(»  put  it  into  any  other  way  for  just 

*  relief/  At^er  kome  years  attendance  and  so* 
licitation  and  several  Petitions  of  this  poor 
man's,  the  king  at  hut  refei&  it  to  certain  lords, 
viz.  the  Lord  Archbishop  of  Canterbury,  the 
Lord  Chancellor,  the  Lor<l  Privy  Seal  and  the 
lord  Ashley,  to  call  allpnriies  beft^re  them,  and 
compose  the  matter  if  tjey  could  ;  the  Order  of 
Reference  runs  tiuis  : 

'  Where.is   upon    the  Petition   of    Thomas 

*  Skmner  mcrLhunt,  scttia4  forth  his  suOeiiii^is 

*  under  the  barbarous  (;p['rcs«.ion3  of  the  Er.si 

*  India  Cotppaiiy,  his  inajesty  was  (graciously 

*  pleased  by  ortl.'r  of  the  2/ ili  of  August  last, 
'  to  defer  the  cl  .ariiig  of  the  matter  for  erect- 

*  ine  a  court  u  dt  tenuine  a(Tairs  of  thi.*  nulure 

*  till  the  second  meeting  of  this  board  at  White- 

*  hall,  unti  ill  reganl  the  said  Company  huve 
'  blighte.!   iljc  orders  of  this  board,  and   not 

*  COT  plied  with  any  references  or  mediations, 

*  desi;:ning  to  wear  out  tI.eJVtitionersMsre  in 
'tedious   ntteudancts;    he  did  by  his  Petition 

*  this  day  read  at  the  boa^d,  huiijbly  pray  ihJit 

*  tl»e  saiil  court  may  be  now  creeled,  to  relieve 

*  the  Petitioner  uccurding  to  justice,  and  put  a 

*  period  to  hib  grievance?? :  U  herpupon  his  ma- 
•jesty  present  in  council  did  order,  That  his 
'  grace   the  Lord   Archbishop  of  Canterbury, 

*  the  h'Kd  Chancellor,  Lord  Privy  i?eal,  and 

*  the  lord  Abhley  do  set>d  for  the  Governor  and 
«  some  of  ihe  ^Members  of  the  East  India  Com- 
'  pany,  to  treat  with  them,  and  to  indtice  them 

*  to  give  the  said  Mr.  Skinner  such  reasonable 
'  satisfaction,  as  may  in   some  measure  lie  an> 

*  swerahle  to  the  toss  and  damage  he  hath  suf- 
^  fered  under  them.        (Sinned) 

*  John  Nicholas/ 

It  appears  by  the  Report  of  the  Lords  Re- 
ferrees,  Dec.  6.  1066,  that  this  Order  was  made 
on  the  23rd  ol  the  March  preceding. 

These  Lords  lUferrecs  met,  took  much  pains 
in  it,  spent  several  days  :  Ordered  Mr.  Ayloff 
of  counsel  with  Skinntr,  to  giire  tliera  under 
his  hand  a  true  state  of  the  bosiness,  whose 
Utpon  I  will  here  set  down  in  Urminii, 


The  Case  of  THOMAS  SKINNER,  Merchant, 
and  his  Demands  against  the  East  India 
Company,  for  Damages  done  hioi  in  1669, 
in  India, 

In  the  year  1657,  was  a  eeneral  liberty  of 
trade  into  the  Eiist  Indies  ;  then  Thomas  Skin- 
ner furnished  and  set  forth  hit  ship  called  the 
Thomas  from  London,  on  a  trading  voyage  to 
the  Indies,  and  arrived  there  in  1658. 

The  I'ompany  by  thrir  letters  May  the  7tb, 
1658,  which  arrived  in  India  in  November  fol- 
lowing, romioanded  their  agents  to  seix^  all 
fthip^  and  goods  of  English  trading  there,  and 
dispose  half  to  the  Commonwealth,  and  half  to 
the  Company. 

The  agents  of  Bantam  direct  rho»e  of  Jamby 
to  seize  the  estate  of  Frederic  Skinner  in  the 
hands  of  Thomas ;  saying,  Thomiis  had  nothing 
(here  of  his  own  ;  and  that  Thomas  Leaver, 
chief  of  Jamby,  shoutd  secure  in  his  hands 
what  estate  he  had  of  Frederic*8,for  a  debt  sug- 
gested owing  by  htm  to  tlic  Company  ;  upon 
w  liidi  pretences  they  seized  Thomas  Skinner's 
ship  and  goods,  broke  open  his  warehouie,  as- 
saulted him  in  his  house,  and  dispossessed  him 
of  his  island  Barella ;  for  which  injuries  h^ 
hopes  s.itisfaction,  and  therefore  in  particuUir 
demands, 

For  198  peculls  of  pepper,  94  peculls  of  not* 
megs,  and  for  beef,  strong  waters  and  other 
provisions  and  merchundizes,  taken  out  of  his 
ship  by  the  agents  of  Jamby  and  the  crew  of 
the  ship  Umi»on,  then  in  tlie  Company's  ser- 
vice, 3,355  rials. 

The  Company  agref"  the  value  3,160  rials 
brou);ht  to  their  account,  but  it  bein^  proved, 
Tliat  the  rrst  was  laden  on  board  Skinner's 
ship,  this  embezzlement  or  subdue  tion  by  the 
ngent^,  is  just  to  lie  upon  the  Company. 

For  his  ship  and  furniture,  9worn  by  two 
witnesses  to  be  worth  25  or  26,000i.  ster- 
ling, and  that  %he  was  worth  as  much  or 
more  in  India  wbeit  taken,  yet  abate  a  fifth  for 
ware  and  tare,  rests,  8,000  rials. 

For  eleven  small  copper  ordnances,  and 
their  field  carriages,  350  rials,  and  two  quoylet 
of  ropes  80  rials,  in  all  430  rials. 

For  10  barrels  of  English  powder,  at -95  rials 
per  barrel,  and  swnrd  blades,  spectacles,  pro* 
spectivc  glasses,  boxes,  knives,  sctssort  and 
other  small  merchandises,  iion  works,  nails, 
pistols,  pictures  and  looking-glasses  with  ebony 
frames  on  board,  and  ship-plawks  and  oibeir 
wood. on  shore  and  in  the  warehouse,  valued 
by  Macmaduke  Grinistoo,  and  Peter  de  Barrier 
purr^er  of  the  ship,  at  1,730  rials. 

For  monies  owing  by  Thomas  Leaver  to 
Frederic  Skinner,  aligned  to  Thomas,  and  ac- 
cepted by  Leaver  with  promise  to  pay,  but  de- 
tained by  order  of  the  Company,  who  have 
in  their  hands  a  greater  -  sum  of  Leaver's  to 
indemnify  tb^m  against  this  demand,  1,591 
rials. 

For  his  charges  at  Jamby  six  months  under 
that  trouble  and  ^ming  Imme  over  land  from 
India  19  months  travel ;  the  Contpuiy'i  agents 
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refusing  to  give   him  passage   in   their  ships, 
18(K)  rials. 

Total  16,886  rials. 

loterest  for  16)836  rials  for  six  years.  Rials 
arc  valaed  at  Jainby  5s.  per  rial :  Bot  what 
they  produce  here,  being  brought  c^er  in  black' 
pepper  to  the  company  clear  of  all  charges, 
IS  expected,  they  will,  ingenuously  own. 

For  the  assault  of  his  person,  loss  of  six  years 
time,  disappointment  of  his  trade,  attendance 
and  charge  here,  disseizin  of  his  islaiid. 

Being  vatuabic  at  more  than  all  the  other 
particulars,  are  humbly  submitted  to  your  lord- 
ships discretion. 

(Signed)        Josxpb  Atlopf. 

The  Lords  Referrees  to  this  requiriog  the 
Answer  of  the  Company,  receive  this  as  foUows. 

To  iiic  right  honourable  the  Lords  Referrees, 
concerning  the  demands  of  Thomas  Skin* 
ner  upon  the  East  Lidia  Company. 

**  In  obedience  to  your  lordships  order  and 
direction,  the  Court  of  Committees  of  the  said 
Company  have  considered  of  the  matter  pro- 
posed by  your  hardships,  and  do  humbly  offer 
ro  your  lordships;  that  for  the  nutmegs,  white 
pepper  and  other  things,  which  were  seized  by 
the  justice  of  the  place  in  part  of  a  debt  doe  to 
the  Company  from  Frederick  Skinner,  which 
said  goods  were  brought  to  the  Company's  ac- 
counts, tbooi^h  the  same  v>;ere  afterwards  lost 
in  the  ship  Dragon ;  and  in  the  regard  the  ac- 
counts between  the  Company  and  Frederick 
are  concluded,  and  the  said  goods  not  included 
therein;  the  said  Company  have  always  offered 
to  pay  for  the  said  goods,  and  are  now  ready 
to  pay  3,160  dollars  for  the  same,  which  at  4s. 
9d.  per  dollar,  amounts  unto  the  sum  of  750/. 
10<.  And  concerning  the  1,521  dollars  de^ 
manded  by  Thomas  Skinner,  as  a  debt  due 
unto  him  from  Tho.nas  Leaver ;  they  in  com- 
pliance with  your  lordships  de&ires  will  be  ready 
and  willing  to  pay  the  said  1,5S1  dollars, 
amounting  lo  S61/.  4s.  9d.  to  the  said  Thomas 
Skinner,  so  ns  they  may  be  discharged  by  the 
administrator  of  ihe  said  Thomas  Leaver,  to 
whom  only  they  are  liable,  it  being  very  rea- 
sonable that  the  Company  pay  the  debt  but 
once.  But  the  Company  do  utterly  disavow, 
that  the  Company  can  by  any  law  or  equity  be 
liable  for  their  factors  debts. 

'*  Concerning  Skinner*s  other  demands  for  his 
sliip  and  for  other  goods  pretended  to  be  seized 
on  shore,  the  Company  do  humbly  offer  to  your 
lordships;  that  the  Company  are  not  liable  for 
the  debt  or  action  of  tbeir  Actors,  unless  done  by 
their  order;  and  if  the  Company  should  be 
liable  to  every  one's  clamours,  and  pretences 
for  wrongs  done,  or  pretended  to  be  done  by 
their  factors  (when  if  any  such  thing  were  done 
tlie  same  was  not  by  their  order  or  knowledge, 
nor  appltable  to  their  ^use-  and  account)  the 
Mrne  will  necessarily  impoverish  and  ruin  the 
Company:  And  the  Company  pave  no  order 
for  the  seizure  of  Thomas  Skinner's  ship,  nor 
nothing  else  of  his;  nor  was  the  satae  Jtrought 


to  the  Company's  account,  and  the  Agents  ac 
Bantam  expressly  ordered  the  laciors  at  Jamby 
not  to  meddle  with  the  said  Thomas  Skioiier's 
ship,  who  acted  accordingly:  For  it  appeara 
clearly,  that  captain  AUnut  and  his  marinera 
had  his  provisions  and  stores  for  their  wages, 
and  that  the  king  of  Jamby  and  Jehore  seized 
and  kept  the  ship;  And  his  goods  on  siiorn 
were  seized  on  by  Chineses,  and  other  his 
creditors;  and  therefore  they  hope  that  hia 
tontinual  clamours  of  oppression  shall  not  take 
any  impression  in  }0ur  lordships'  jtreat  jadg** 
ments,  the  Comviany  not  being  able  to  put  a 
price  upon  an  oppiTssion,  where  none  was,  aft 
least  that  ih«y  are  concerned  in :  Yet  for  the 
procuring  of  their  own  peace  and  quiet,  and  to 
prevent  all  furtlier  trouble  unto  your  lordships 
and  the  Company,  they  do  submit  unto  your 
lordships  disposal  such  further  sum  as  will 
make  the  whole  amount  to  1,500/.  which  is 
more  tlmn  his  ship  and  goods  were  ever  worthy 
or  valued  at  upou  the  insurance  at  her  going 
forth,  so  as  the  Company  may  have  thereupon 
full  and  iioal  releases  and  discharges  from  the 
said  Thomas  Skinner  and  Frederick  Skinner* 
September  23,  1666.  By  order  of  the  said 
Company.        (Signed)  Jo.  Si  an  yon,  Sec." 

» 

To  wliich  Skinner  makes  this  Reply. 

To  the  riuht  honourable  the  Lords  Referrees, 
concerning  the  damages  done  to  Thomas 
Skmner  merchant,  hy  the  Eas^  India  Com- 
pany. 

The  humble  Reply  of  Thomas  Skinner,  to  the 
Proposals  of  the  said  Company. 

"  That  since  the  rapine  and  spoil  of  the 
Company *s  Agents  by  their  commands,  took 
from  me  nutmegs,  white  pepper,  provisions, 
&c.  of  3,355  rials  value,  if  but  3,160  rials 
came  to  their  account,  yet  are  ihey  answerable 
for  the  whole,  which  as  tlie  justice  of  Jamby't 
attestation,  That  they  took  all  without  reason, 
monishes  them  of  the  duty  of  restitutioOySoibe 
perishing  thereof  in  and  with  the  Company's 
»hip  Dragon  ihreatens  them  with  the  impros- 
perity  of  ill  gotten  goods ;  And  then  though 
rials  cost  put  on  ship- board  in  England  but  it. 
Od.  or  5^  as  they  go  for  India^  yet  they  come 
home  at  above  15«.  clear,  ns  by  oath  of  the 
Company's  own  servants  appears,  that  when 
pepper  was  sold  at  London  but  lid.  a  pound, 
though  the  Company  sold  ever  since  anno  1^60 
at  lid.  13d.  l^ld.  and  upwards;  therefore  they 
are  justly  so  demanded  with  interest. 

''  The  1,531  rials  owing  formerly  by  Leaver 
is  become  the  Company's  debt,  not  only  be- 
cause he  was  their  servant  and  agent,  but  be* 
cause  it  was  seized  for  them,  and  they  have  so 
much  in  their  bands  for  my  satisfaction,  and 
therefore  are  receivers  thereof  to  my  use«  and 
.may  now  pay  it  as  safely,  as  iliey  ought  honest- 
ly to  have  paid  it  long  siiice  with  interest  in 
manner  as  those  above  meptioncd. 

**  Coiureming  my  ship  and  goods  taken  on 
sliore,  <niy  persecution  id  Jan>byi  mod  tediona 
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jottinej  homty  for  which  ifae  Company  oier 
payment  by  fictiom  aod  reproacbat,  tba  s«o«e 
which  the  king  of  Jamby,  (who  would  have 
made  ibat  factory  a  publio  eiample,  bad  not 
my  impartaaate  iatercetsioos  in  coofidanca  lo 
find  jastice  at  homa  preteated  it)  had  of  the 
ageota  inhamaoity  t  and  whicli,  as  their  own 
leuers  witness  against  tham,  was  by  their  order, 
what  ever  pretended  against  Frederick,  ese« 
cuted  against  myself^  and  afterward  owned  by 
the  Companv,  cannot  but  goad  their  prirate 
consciencesi  bow  insensible  soever  the  politic 
conscience  of  a  corporation  be,  as  it  did  AlU 
nuts  upon  his  death  bed,  who  confessed  and 
repented  sorely,  that  he  had  bean  enticed  anri 
incited  by  the  agents  aojostly  against  me,  and 
had  nothing  of  the  depredations;  with  what 
modesty  do  the  Company  then  upbraid  me 
with  pretended  debts,  and  calumniate  the  king 
and  people  of  those  parts,  and  so  much  under- 
value my  ship  and  oppression,  when  the  ooo* 
trary  to  the  Coinpany^s  knowledge,  is  so  clears 
ly  manifest ;  nor  are  they  ignorant  of  the  hope- 
mi  design  in  my  plantation  and  valuable  trade 
they  have  destroyed  me  of;  which,  though  it 
plainly  appear^  that  my  ship's  intended  voyage 
for  Maccassor,  and  freight  thence,  for  which 
consideration  above  8,000  rials  is  deducted 
from  the  ship's  worth,  and  other  particulars  in 
a  schedule,  would  have  rendered  alone  above 
S0,000/.  sterling  yearly :  vet  I  submit  that, 
and  ow  who]e  suflerings  and  concerns,  to  your 
lordships'  determination,  in  hopes,  that  if  I  do 
not  receive  an  adequate  recom pence,  yet  I 
shall  by  his  m^estv's  grace,  and  your  lordships 
direction,  be  enabled,  by  the  restoring  of  niv 
island  BareUa  in  India,  to  reap  a  future  benent 
without  tlie  £ast*India  Company's  further  mo- 
lestation or  inlerroption,  his  majesty's  late 
Charter  muted  the  third  of  April  1661,  prohi- 
biting the  Company  expressly  to  undertake 
any  thing  against  any  Christian  colony  sealed  in 
India  before  the  date  tliereof. 

(Signed)     •«  Thomas  Ski  h  vek/' 
October  6€b,  1666. 

The  Lords  Referrees  finding  this  vast  dispro- 
portion between  the  demands  and  pretences  of 
the  petitioner,  aod  the  real  loss  and  damage 
which  he  had  sustained ;  and  the  ofifers  on  the 
other  side  of  the  Company  for  his  reparation 
aod  satisSuctioo,  and  seeing  no  possibility  of 
reconciling  them,  though  much  pains  had  been 
taken  in  endeavouring  it,  at  last  resolved 
to  report  it  back  to  the  king  and  council :  aud 
made  their  report  as  followeth : 

**  In  pursaance  of  his  majest/s  order  in 
eonncil  dated  the  23d  of  March  lane ;  we  have 
treated  with  tlie  Governor  and  Company  of 
merchants  trading  into  the.  East  Indies,  and 
have  beard  the  counsel  both  of  the  said  Com^ 
paay,  and  Thomas  Skinner  complainant,  ia  the 
disquisitioa  whereof  we  found  the  said  Thomas 
MuofMr  to  have  suffered  much  wrong  by  the 

' '  '^    tpaay,  and  their  Agents :  and  Uierafore 

to  persuade  the  said  Cogkpany 

tolhapetitioBCf:  bat  there 


being  a  great  dilTerence  between  the  petitiooer'a 
demands  of  reparation  for  damages,  and  the 
CompaujF^s  offer  towards  the  same,  our  media- 
tion proved  ineJectual  therein. 

<<  As  to  the  Island  of  Burella  in  the  East 
Indies  claimed  by  the  said  Thomas  Skinner; 
we  oonoeive  that  he  ought  to  enjoy  the  same* 
and  from  thence  to  trade  into  any  part  of  the 
world,  eicept  into  England.  Given  under  our 
hands  tlie  sisth  day  of  December,  1066. 

(Signed)    GiLB.  Cakt.  Clabekdov  C, 

J.  RoaSATS,  ASHLSY.*' 

His  m^esty  upon  this  finding  the  East* 
India  Company  would  be  brought  to  no  reason^ 
thought  fit  to  recommend  the  business  to  tb<; 
House  of  Peers,  to  do  the  petitioner  justice 
according  to  the  merits  of  his  cause,  which 
message  was  brought  to  the  House  the  19th 
of  January  1666  by  the  lord  privy  sea),  and  all 
the  proceedings  in  council  transmitted  thither, 
and  withal  a  petition  from  Sit  inner  himself  waa 
presented  to  them,  setting  forth  tlie  wningsdene 
to  him  by  the  £ast*india  Company. 

The  iiottse  of  Peers,  thus  possessed  of  this 
business,  order  a  copy  of  Skiimer's  Petition  to 
to  be  given  to  the  Governor  and  Compauy,  aad 
they  to  bring  in  their  Answer  to  it  upon  Friday 
the  38th  of  January :  they  accordingly  bring 
in  for  answer  a  Plea  to  the  Jurisdiction  of  the 
House  of  Lords,  and  say ;  '*  That  the  petitioa 
is  in  the  nature  of  an  original  oomplaint,  not 
brought  by  way  of  appeal,  bill  of  review,  or 
writ  of  error,  nor  intermixed  with  privilege  of 
parliament,  nor  having  reference  to  any  judge- 
ment of  that  court ;  therefore  ofier,  if  it  wiU 
please  to  take  any  further  cognisaoce  of  that 
cause  t  and  then  plead  over  imd  say,  that  the 
Company  was  incorpomted  by  several  clmrters 
in  the  reigns  of  queen  Elisabeihaod  king  James 
and  likewise  by  a  charter  from  Oliver,  which 
excluded  all  others  not  members  of  the  corpo* 
ration  from  trading  in  any  part  of  the  East* 
Indies  within  the  limits  of  the  said  charter, 
and  that  therefore  if  any  such  injuries  were 
done,  it  was  by  virtue  of  the  charter,  aod  wbt* 
ther  criminal  or  civil  I  hey  were  for  ever  re^ 
leased  and  discharged  b;  the  Act  of  Oblivion.'' 

The  Lords,  apon  demite^of  this  pjea,  well 
knowing  their  own  right  to  retain  even  ori|s- 
nal  causes,  when  acconspanied  with  snch  cu> 
cumstances,  as  this  tbea  before  them  had  ;  a 
poor  man  oppressed  by  potent  adversaries,  by^ 
a  rich  and  numerous  soeie^,  whem  there  wse 
a  Peer  of  the  realm,  the  lord  Berckiey  of  Berck- 
ley,  gentlemen  of  great  estates,  very  many 
wealthy  merchants  incorporate  in  one  body, 
driving  on  a  great  trade  in  the  Indies  with 
one  joint  stock,  resolved  to  employ  that  whde 
stock  for  tlie  destmetioo  of  any  man,  that 
should  presume  but  to  touch  epon  that  trade 
without  their  leaves,  which  was  this  poor  man's 
case,  and  in  a  time  whcsi  he  had  been  cooou- 
raged  thereunto  by  a  general  liberty  then  taken  t 
to  trade  in  that  country :  who  after  the  spoil  ? 
of  his  goods  and  plaatatioa  there^  to  save  bis 
lifie,  they  having  beset  his  passage  by  sea. 
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sttendanoe  uid  rust  charges  We  in  endeavoors 
for  AJMt  fRtitfiictiony  &C.  being  moeh  more 
▼ftluftble  tlMUi  all  the  other  damages ;  and  iba 
said  ngems  used  many  vioteooes  upon  hia  per* 
soa  io  the  said  Indies,  notwitbttanding  that  the 
petitioner  proffered  >baii  and  good  security 
there,  to  answer  all  their  pretences ;  whicfa  in 
human  and  unreasonabte  dealing,  forced  the 
petitioner  through  infinite  haxards  and  ex  pence 
to  come  moat  over  land  for  Engjbnd  to  seek 
redress. 

**  That  in  the  year  1661  and  continnallj 
since  he  hath  humbly  besought  hia  majesty  for 
justice  against  the  said  Governor  and  Com- 
pany, and  persons  aforesaid ;  and  though  hia 
majesty  hath  been  graciously  pleased  to  oon- 
▼ene  the  said  Company  and  persons,  and  to 
hear  the  said  matters;  and  also  to  refer  it 
divers  times  to  several  lords  of  his  majesty*! 
most  honoomble  privy  council,  to  hear  them 
and  mediate  an  end ;  ^t  they  could  not  ba 
reduced  to  reason  nor  justice,  albeit  the  peti* 
cionei^s  wrongs  and  damages  were  made  to  ap- 
pear, as  well  by  their  own  ackaowledipneut,  ai 
other  evidence  produced  before  the  Lords  re- 
ferrees;  but  endeavoured  by  the  strength  of 
their  joint  purse  to  bear  down  the  petitioner's 
relief,  though  never  so  just,  by  wearying  him 
from  further  prosecution. 

'*  That  the  petitioner's  whole  case  not  being 
remediable  bv  the  courts  below,  he  is  coo- 
strained  hmnbly  to  address  himself  to  your 
lordships,  his  majestVs  great  council  and  su- 
preme judicature,  whom  the  petitioner  most 
humbly  petitioned  the  last  sessions,  and  your 
lordships  were  pleased  to  order  their  attend- 
ance, but  by  their  dilatory  pleas  and  several 
non-attendances  npon  slight  excuses  at  toe 
day  appointed  by  your  lordships,  tfiey  frus- 
tated  tne  petitioner  of  obtaining  yddr  lordships^ 
justice  that  session. 

**  Wherefore  he  most  humbly  prays,  that 
your  lordships  will  be  pleased  to  cause  the 
said  Governor  and  Company  and  perMMN 
aforesaid  to  answer  the  premises  before  yo«r 
fordships  by  a  short  day,  and  that  he  may  re 
ceive  from  your  lordships  snch  relief  as  shall  be 
consistent  with  justice  and  equity. 

And  he  shall  pray,  &c. 

(Signed)  Thomas  SKimiE." 

The  Lords,  npon  this,  order  the  Company  to 
put  in  their  Answer  in  writingiipon  Wedne^  * 
day  the  6th  of  November.  They  bring  in  a 
plea  as  before ;  fitst  by  way  of  protestation, 
*'  That  all  the  injuries  supposed  to  be  com- 
mitted by  them  and  their  factors  are  untrue;" 
then  plead  as  formerly,  "  That  the  petition  is 
in  the  nature  of  dn  original  complaint,  not 
brought  by  iray  of  appeal,  ^c.*^  as  in  their  plea 
of  the  last  session ;  Mt  add,-  **  And  th«refor^ 
these  respondents  do  humbly  dennnd  the  jodc- 
ment  of  this  hononrable  Court,  whether  it  will 
please  to  take  any  other  or  futther  cognheance 
of  the  same ;  the  rather,  because  the  matters 
of  complaint  in  the  petition  are  such,  for  which 
remedy  is  ordinarily  given  in  the  eouru  of 


glad  to  expose  himself  Co  the  Irozard  and 
charge  of  a  journey  of  many  thousand  miles 
over  land,  to  return  into  England,  that  he 
might  here  endeavour  to  get  some  reparation 
for  all  those  losses,  fibicli  that  Company  with 
their  great  purse  and  power  opposed,  and  had 
already  made  him  spend  that  little  estate  he 
had  left,  and  seven  years  attendance  to  prose- 
cute that  repnraiion  without  any  fruit:  so  as  to 
go  to  law  with  them,  and  abide  all  the  delays 
and  formalities  even  of  the  ordinary  proceed- 
ings At  law,  much  less  what  such  adversaries  | 
would  have  .raised  to  him,  he  was  no  ways 
able;  the  Lords  I  sav  knowing  all  this,  and 
that  what  was  pretended  of  the  indemnity  by 
the  act  of  oblivion  was  of  no  validity,  that 
act  not  at  all  intended  for  things  of  this  na- 
ture, betwixt  party  and  party  not  relating  to 
the  war,  made  no  difficulty  to  over-rule  their 
plea,  and  enter  into  the  disquisition  of  the  fact, 
and  to  do  the  poor  man  justice  and  give  re- 
lief if  they  found  cause  for  it,  as  a  work  wor^ 
thy  of  them,  much  conducing  to  the  adminis- 
tration of  the  public  justice  of  the  kingdom, 
and  most  agrceaole  to  the  constant  practice  of 
that  House  from  the  very  beginning  of  parlia- 
ments :  wherefore  they  appointed  Tuesday  the 
f4th  of  January  for  the  counsel  of  both  bides 
to  be  heard  at  the  bar.  But  such  art  was  used, 
so  many  delays  cast  in  by  the  Company  and 
tlieir  counsel,  as  the  cause  could  not  be  brought 
to  hearing  during  all  that  session  of  parlia- 
ment. 

At  the  next  meeting  of  the  parliament  in  the 
year  1667,  Skinner  renewed  his  sail,  and  pre- 
sented a  Petition  the  30th  day  of  October,  in 

To  the  Right  Hononrable,  &e. 

The  humble  Petition,  &c. 

**'  That  in  the  year  1657,  private  trade  being 
open  in  the  East  Indies,  the  petitioner  sc^t 
fortii  bis  ship  Thomai  on  a  trading  voyage  to 
the  said  Indies,  where  being  arrived  in  1658  he 
possessed  himself  of  n  warehouse  on  the  river 
side  of  Jamby  on  which  his  ship  rode,  wherein 
he  put  a  great  part  of  his  goods,  and  also  had 
•  house  at  Jamby  and  goods  therein,  and  pur- 
chased of  the  king  of  Jamby  the  island  of  Ba- 
rella,  and  built  a  house  for  habitation,  and  had 
contracted  for  planting  of  pepper  and  other 
commodities  thereon.  That  in  May  1659,  the 
Agents  of  the  Governor  and  the  Company  of 
Merchants  of  London  trading  into  the  East 
Indies,  by  direction  of  the  said  Governor  and 
Company,  and  of  Manrice  Tompson,  and  sir 
Andrew  Riccard,  seeing  the  petitioner's  hopeful 
design  in  his  plantation  and  way  of  trade  with 
his  ship,  did  seize  for  and  on  the  behalf  of  the 
aaid  Governor  and  Company  his  said  ship, 
•goods,  houses,  islands  and  1,521  dollars  of  the 
•petitioner's  in  tlie  hands  of  Thomas  Leaver 
the  Company's  chief  A^^ent  at  Jamby,  which 
hath  damaged  htm  17,173/.  sterling,  besides  the 
dtsappointnMnt  of  his  trade,  disseizin  of  his 
•aid  Island,  loss  of  abova  s«  years  limt  with 
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WesCminster  Hall,  wkereiQ  thcw  respondents 
l^ve  rigbt  to  lie  tried,  and  ounbc  not  to  be 
broueht  btiher  per  solium^  nor  drawu  ad  aliud 
€Mam<n  ;  ami  so  prav  to  be  disinitsed. 

The  Lords  haTtng  received  tbi)  plen,  t  >  shew 
the  clearne<s  of  tiieir  intentions,  aimI  ciitir  ten- 
demess  of  doing  any  tbtni;  which  ihikIk  but 
carry  a  sefoblaoce;  that  they  drsired  to 
eneross  t«  theai^ves  the  judging  of  particular 
causes,  (whea  detenuinable  elsewhere,  and 
Dotfaini;  extraordinary  in  the  case  to  induce 
tlietr  lordships  to  take  co|tnizanceof  the  matter, 
which  apparently  was  in  tins  Case  of  Skinner's, 
as  bftth  been  said  before)  would  hate  the  opi- 
nion of  all  the  jud«resi  befi>re  they  proceeded 
auy  further;  and  therefore  made  an  Order, 
Monday  tbe  9d  of  December,  <'  That  it  be  re- 
ferred to  all  the  judges  to  consider  of  Skinner's 
Petition,  and  to  report  to  the  bouse  upon  the 
Wednesday  following,  whether  the  petitioner 
were  relievable  upon  the  matters  therein  men- 
tioned in  law  or  equity  ;  and  if  so,  in  what 
manner,  upon  thesereral  parts  of  the  com- 
plaints of  the  said  petition." 

The  day  appointed  the  Judges  came,  and 
tbe  Lord  Chief  Justice  of  the  King's  Bench  re- 
poned.  That  all  the  Joclges  had  considered  of 
the  matter  referred  to  them,  and  having  met 
and  considered  thereof,  were  of  npinion ;  That 
the  matters  touching  the  taking  away  of  the 
petitioner's  ship  and  ^oods,  and  assaulting  of  his 
person^notwithstandmg  the  same  were  done  be- 
yond the  seas,  might  he  determined  upon  his 
majesty's  ordinary  courts  at  Westminster;  And 
as  to  the  dispossessing  him  of  his  house  and 
island,  that  he  was  not  relievable  in  any  ordinary 
court  of  law. 

Here  then  clearly  by  the  Judges'  own  con- 
fession, part  of  the  case  was  not  witliio  tiie 
power  of  4Vestminster-hall,  and  under  iavour 
of  better  judgments,  I  think  it  wilt  be  but  a  venial 
•in,  if  notwithstanding  this  declaration  of  our 
•ages  in  the  law,  tbe  doubt  do  still  remain  with 
MS,  if  some  of  the  other  points  also,  as  that  of 
the  taking  of  his  ship,  a  robbery  committed 
super  aUum  mare,  be  f  unislmble  by  th«  law  of 
Westminster- hall ;  Nay  I  may  notx>oe  be  bold 
to    affirm,  that  it  is  not?    And  may  it  not 
be  doubted  further,  if  any  part  of  Skinner's 
case  bc'triable  there,  and  if  their  fiction  in  law, 
will  reach  any  part  of  it  f  being  all  for  injuries 
and  violence  against  his  person  and  estate  in 
India:  We  know,  that  some  judges  and  lawyers 
make  it  to  eitend  to  contracts  and  bonds  made 
beyond  the  sea,  which  they  ground  upon  a  case 
in  the  year  book  of  48  £.  3,  fot.  9,  where  sir 
Ralph  Pole  brings  his  action  against  sir  Richard 
Tucbester,  upon  an  obligation  bearing  dale  at 
Harfleet  in  Kent,  '  Lou  de  rei  veritate  il  fust 
*  fait  en  Nurmaiidie ;'  tbe  book  saith ;  and  his 
action  was  held  good ;  And  Brook  (who  makes 
il  to  beat  Roso,  not  HarBeet)  gives  tbe  reason 
in  his  Abridgement,  faits  98,  'le  lieu  o'est  tra- 
'  versable,'  the  place  is  not  traversable ;  which 
is  to  be  understood,  when  it  is  expressed  in  the 
bottdy  for  m  mau  cannot  travene  the  place 
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against  his  own  act.'  But  tlie  law  was  ever 
understood  to  be  other wi^  till  then,  that  the 
judges  would  ampU^rt  juriuiu'lumtfn. 

And  {y*  shew  what  ttie  law  was  before  £.  3,} 
it  wa^  adjud;;rd,  iViicUaelnias  3  E.  2,  That  oo 
action  would  lie  for  a  bond  made  at  Barwick 
(which  itid  not  then  Inl'tng  to  Englaud)  *  ou 

*  cest  court  nau*  cunisans,'  where  the  court 
hath  not  cognizance,  satih  Fitilierbert,  Ohli^a* 
tioo  16.  And  so  Perkins,  F«iies  191.  But 
both  before  and  since  the  courts  of  law  were  mi 
far  from  puiiisliing  injuries  and  tre»passes  done 
beyond  sea,  that  even  trea>oo  was  not  triable 
ul[  the  statute  of  26  H.  8,  ca|^.  13,  which  saith, 
**  I'hat  if  any  of  llie  k»nj*»  subjects  khuU  com- 
mit treason,  thou«:h  out  of  the  hmiis  of  this 
realm,  it  shall  be  uied  in  any  place  that  the 
king  shall  appoint  by  comini»Mon  under  the 
greiit  seal  :'*  So  a  special  commission  was  to 
be  issued  fur  it :  And  several  other  statutes 
were  afterwards  made  of  the  same  uaiore ;  But 
for  trespasses,  as  this  of  the  East  India  comr 
pany  against  Skinner,  tliere  i>  uo  act  oH  parlia- 
meot  to  authopise  tbe  prosecution  at  common 
law, nor  (I  think)  any  book  ca^e  to  warrant  the 
practice  of  it ;  Book  cases  against  it  there  are 
manyn  even  tor  trespasses  in  the  king's  domi- 
nions, because  a  venire  JaciuM  could  not  go 
thither  to  summon  a  jury  from  theiice,  Miclw 
42f  (as  Mr.  Prynn  cites  it,  or  41,  a»  sir  £<lw. 
Coke)  £.  3,  coram  rege,  rot.  109.  *'  An  inha- 
bitant of  Jersey  complains  to  the  king  and 
council  of  false  imprisonment  and  several  iur 
juries  done  him  in  the  island ;  They  tend  this 
bill  of  complaint  to  the  judges  of  the  King's 
Bench,  and  there  the  bill  is  dismissed,  '  quia 
<  compertum  est/  saith  the  record,  <  quod  ne- 

*  gotium  prcdictum  in  curia  hie  terminari  non 
'  potest,  e5  quod  juratores  iutulaB  predicts  iiic 
'  venire  non  possunt,' "  &c.  Other  cases  there 
are  of  the  same  nature.  And  if  a  6ction  coy  Id 
not  help  for  Jersey  being  part  of  tbe  king's  do- 
minions, much   less  could  it  help  for  foreign 

?arts,  where  tlie  king  had  no  authority  at  all. 
>t  the  House  of  Lords  hath  in  all  times  exer- 
dsed  jurisdiction  upon  crimes  done  and  com- 
mitted in  foreign  parts,  as  well  as  those  within 
^the  kingdom,  toth  treasons  and  other  offences, 
as  in  the  ca»es  of  the  lord  I^tiiner  for  the  loss 
of  St.  Saviour  in  Normandy,  and  oppressions 
done  by  him  in  Briuny,  60  £.  3,  o.  21.    Of 
William    de   Weston,   for   the   surrender  of 
Outherwick  in  Flanders,  1  R,  S,  n.  38.  John  de 
Gomeniz  for  Ardes,  1  R.  «,  n.  40,    Pierce  de 
Cressiognam   and  John  Spick  worth,  ibr   the 
castle  of  Drink  ham  in  Flanders,  7  R.  8,  n.  17. 
The  bishop  of  Nor«ich|  fur  not  doing  service 
beyond  seas  according  to  promise,  and  as  be 
ought  to  have  done,  for  deiiverm^  up  Graveling 
to  the  French,  not  mustering  his  army  at  Ca- 
lice,  as  he  should  have  done,  and  not  having 
his  number  compleat,    n.    18,   Sir   William 
Elinsham,  sir  Thomas  Trevit,  sir  Henry  Ferrers, 
sir  William  de  Huroedon,  and  Robert  Fit»- 
Ralph,  for  delivering  strong   holds  and  for- 
tresses for  money,  n.  34.    John  Hall  a  servant 
to  the  duke  of  Norfolk,  Ibr  uunkring  the  duke 
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ofGlouceftter  dtC'alice,  1  \l.  4,ii.  II*.  lir  Wm. 
Rfchill,  for  but  taking  the  esaminution  of  the 
duke  of  Gloucester  at  Cnlice,  1  H.  4,  n.  93. 
And  multitudes  of  others,  who  could  not  have 
bfen  tried  b^  the  comtnoii  Inw,  were  tried  l)^ 
the  Iiou«e  of  Lords  :  And  in  crutli  a  m^n  mny 
any  the  whole  case  of  Skinner  in  every  point  of 
it  trns  only  cognizable  hclbre  ihenl ;  liowrever, 
it  beintr  out  of  all  dispute,  even  by  the  confes- 
sion of  the  judges,  thutsome  things  in  it  are  not 
trial  lie  in  Westminster-hall,  I  Impe  it  may  be 
thought  reoitonable,  to  leave  ns  great  nn  extent 
of  power  to  the  House  of  Peers,  which  is  the 
supreme  judicature  of  the  kingdom,  as  to  the 
courtof  chancery;  where  the  ordinary  practice 
is  to  retain  a  cause,  when  there  is  equity  in  any 
part  of  it.  The  Lords  therefore  ordered  the 
bearinj!  of  the  cause,  spent  several  days  in  it, 
and  having  with  mi  .ch  patience  heard  all  that 
could  he  said  on  bothnides,  appointed  a  day  to 
consider  what  was  tit  to  be  done  '  super  totam 
*  niateriaro:'  Upon  which  day,  after  n  solemn 
debate,  they  came  to  this  resolution  only  in 
gt^neral,  That  Thomas  Skinner  was  to  be  re- 
lieved by  that  House:  And  referred  it  to  a 
committee  to  consider  what  damages  he  had 
sa<itained  by  the  governor  and  company -trad- 
ing to  the  East  Indies,  and  to  report  their  opi- 
nions, what  recompence  was  fit  to  be  given  him 
for  the  same. 

Whilst  the  business  was  under  the  cnnsidera- 
tion  of  the  Committee,  and  before  the  House 
of  Peers  had  made  any  determination  of  it,  a 
Petition  was  said  to  be  presented  by  the  East 
India  Company,  onto  the  Uonse  of  Commons; 
which  I  will  set  down  word  fur  word  before  I 
give  it  any  epithet,  and  upon  reading  it,  I 
rhuik  every  nnprejudicate  man  will  say,  one 
cannot  give  it  an  epithet  bad  enough ;  the  Pe- 
tition was  thus : 

**  To  the  Honourable  the  Commons  of  England 
in  Parliament  assembled  :  The  humble 
Petition  of  the  Governor  and  Company  of 
Merchants  of  Loo^on^  trading  to  the  £ast 
Indies. 

^  Humbly  sbewetb; 
**  That  Thomas  Skinner  lately  exhibited  a 
Petition  to  the  right  honourable  the  Lords  spi- 
ritval  and  temporal  in  Parliament  assem- 
bled^ against  your  Petitioners  (many  of  which 
are  and  were  members  of  this  honourable 
Honse,  when  the  said  Petition  was  exhi- 
bited) for  injuries  pretended  to  be  dune 
1»y  your  Petitioners'  factors  in  the  East  In- 
dies, in  seizing  his  ship,  |^cH)d«  and  money,  and 
dispossessing  him  of  a  small  island  there :  all 
which  matters  (excepting  what  concerns  "the 
island)  are  matters  clearly  determinable  in  his 
majesty's  ordinary  courts  of  law,  as  by'  the 
judges  attending  their  lordships,  hath  been  re- 
solved and  reported ;  And  for  the  island,  the 
same  is  parcel  of  the  dominions  of  a  foreign 
prince,  and  so'the  right  thereof  only  determin- 
able by  the  laws  of  that  prince.     That  though 
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the  Petitioners  did  humbly  tender  a  plea  to 
their  lordships,  for  that  the  Petition  was  in  na- 
ture of  an  original  complaint  (concerning  com- 
moners only)  and  not  brought  to  their  lordships 
by  Writ  of  Error,  or  Bill  of  Ueview,  or  any  way 
of  Appeal,  and  that  the  matters  therein  werd 
relievable  in  the  coifrts  of  Westminstcr-hafI, 
and  thereupon  prayed  the  judgment  of  thai 
high  court,  whether  it  would  please  to  take  fur- 
ther cognizance  thereof:  Yet  their  lordships 
have  been  pleased  not  orOy  to  give  a  hearing  to 
ail  the  matters  in  the  said  petition  contained, 
but  have  denied  to  grant  the  Petitioners  a  com- 
mission, or  so  much  as  time  to  send  for  their 
witnesses  now  inhabiting  upon  the  place,  where 
the  injuries  were  pretended  to  he  done,  and 
without  whose  testimony  it  was  impossible  fbr 
the  Petitioners  to  make  their  defence. 

**  That  up(m  the  said  bearing,  their  lordships 
were  further  pleased  to  appoint  a  Committee 
to  assess  damages  ugainst  your  Petitioners, 
which  Committee  is  now  proceeding  thereon 
accordingly,  whereby  several  members  of  this 
honourable  house,  who  are  of  the  said  Company 
as  well  as  others  your  Petitioners,  may  be  high- 
ly detrimented.  AH  which  proceedings,  as «your 
Petitioners  humbly  submit  to  your  honourable 
judgments,  are  against  the  laws  and  statutes  of 
this  nation,  and  custom  of  parliament.  In  ten- 
der consideration  whereof,  and  forasmuch  as 
these  unusual  and  extraordinary  proceedings  of 
their  lordsliips  are  not  only  grievous  to  your 
Petitioners  at  present,  but  may  also  be  a  pre- 
cedent of  ill  consequence  to  all  the  Commons  of 
England  hereafter,  and  forasmuch  as  your  Peti- 
tioners have  no  way  of  relief  in  this  case  other- 
wise than  by  making  their  humble  addresses  to 
this  honourable  house,  your  Petitioners,  do 
therefore  most  humbly  pmy,That  your  honours 
will  be  pleased  to  take  the- premises  into  your 

{;rave  considerations,  and  to  interpose  with  their 
ordsbips  for  your  Petitioners*  relief  therein,  in 
such  way  and  manner  as  to  your  great  wisdoms 
shall  seem  meet.  And  your  Petitioiiers,  as  in 
dut^  bound,  shall  pray,  &r. 

**  Signed  by  the  Order  and  in  the  Name  o£ 
the  said  Governor  and  Company. 

Robert  Blackborke,  Sec.'*^ 

*  "  Copies  of  this  flew  about,  were  in  every 
man's  pocket,  and  in  every  man's  mouth,  that 
the  Lords  were  even  forced  to  rake  notice  of  it, 
yet  scarce  could  believe  the  House  of  Commons 
would  receive  such  a  Petition  against  them,  so 
scandalous  and  so  faisp  ;  nor  did  they  in  th» 
whole  debate  so  mnch  as  menti<)n  the  House  of 
Commons,  but  looked  upon  it  as  a  thing  done 
without  doors,  thrown  abroad,  only  to  blast  and 
asperse  the  House  of  Lords,  and  to  brinie;  them 
into  the  ill  opinion  and  disesteem  of  the  peo- 
ple; which  after  a'  serious  consideration  and 
debate,  their  lordships  voted,  "  To  be  a  scan- 
dalous Libel  against  the  House  of  Peers.''  And 
certainly  so  it  was,  bo\h  in  matter  and  manner, 
and  had  the  matter  been  true,  vet  (he  manner 
was  scahdalous  :  For  though  all  had  been  true 
which  was  suggested,  if  the  House  of  |,ords  hi4 
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The  Lord»  tlijen  Irll  iijpoa  ihe  coPsidcntioD 
of  tbc  iuaii>  bu$iocBt  ia  cjueauoii  b«tireeD  Skin- 
Oi^r  and  tbe  Easc*Io<ii#  Company,  and  making 
refleKiMJ)  4ipoir  what  had  been   aU«dgfd  on 

comniitud  aii  ^rror.  had  done  aometbiiig  grier- 
otts  to  ii>e  Petit i) men,  ^ret  was  it  moat  imBi  for 
privnie  inep  to  cea»iire  ilieir  prooeedinM^  de- 
clare tht  m  **  to  l>e  uau»ual  avd  extraoroinaryi 
to  be  agaiust  the  laws  and  Matutes  of  tbe  na- 
liou,  aad  custom  of  p^liament,  grievoai  to  tbe 
Petitioners  at  present,  and  of  ill  consequence 
bereafter   to   adl  the  Commons  uf  England.'' 
Can  tbe  tongue  of  man  utter  more  reproachful 
and  stabbing  words  against  any  man  or  society 
of  men?  If  this  were  true,  do  they  deserve  to 
lire  who  are  guilty  of  such  thin^  to  continue 
so  much  as  members  of  any  state  or  common- 
wealthy  muck  less  to  have  potser  and  juriadic- 
tion  in  it?  Certainly  to  revile  in  this  inaDuer» 
•nd  throw  dirt  upon  the  higbest  judicature  ol 
tbekingdom,  was  aiuost  transcendent  presump- 
tion, and  of  a  most  dangerous  consequence  to 
ihe  whole  nation,  even  to  tliose  Commons  oi 
England,  nhom  tbeiie  Petitioners  pretend  for  so 
ouch,  making  themselves  as  it  were,  their  pa- 
irons  and  protectors,  tribunes  of  the  people, 
and  witbal  endeavouring  to  bring  an  odium 
vpon  the  whole  peeri^^f .  What  is  this  but  sow.* 
jpg  sedition  between  the  tiro  booses  of  parlia- 
ment, and  between  tbe  Peers  and  the  Coomioas 
of  Euglapd?  And  what  can  it  tend  to^  but  to 
tbe  veiy  dissolution  of  the  freme  of  govern- 
ment? Tbe   Scripture   saitb>   *<  Thou   sbalt 
9ot  *Pf^  c^ii  of  the  rulers  of  tby  pconle/' 
.and  £liha  in  Job  maovei  this  question, "  Is  it 
£t  to  say  to  a  king,  Tboa  art  wicked*  and  to 
princes.  Ye  are  ungodly  ?''   Yet  th^se  Eab- 
•bakebs  dare  heap  up  reproaches  ai^aiost  the 
Xords  of  Parliamentt  and  hriiig  raiUng  accu- 
eations  against  the  highest  order  of  magistracy 
under  the  king  in  the  kiagdom.     And  how 
little  cause  was  given  them  for  this,  the  preced- 
t        ing  narrative  of  the  proceedinip  of  tbe  I^ords,  is 
I  think  an  evident  aemonatratioo.  Their  lord- 
ships bad  proceeded  with  ail  tbe  tenderness 
imaginable^  notliingof  beat,  nothing  of  preci- 
pitation had  appeared  in  the  whole  transaction ; 
N    xhey  were  not  come  to  a  full  conclusion  and 
determination  of  the  business,    which   these 
merchants  had  no  reason  to  suspect  that  it 
would  be  severe  upon  them ;  And  they  might 
at  least  have  staid,  till  it  had  come,  whatever 
It  haH  been,  and  not  have  prejud^d  a  court,  be* 
.fore  it  declared  itself,  what  judgment  it  would 

five :  All  it  had  theu  done,  was  but  what  the 
*ast- India  company  itself  had,  by  their  own 
oflFer  ofreparatiou  forlhewronit  done,  acknow- 
ledged to  he  just;  For  the  Lords  had  only  de- 
clared, that  Skinner  was  fit  to  be  relieved ;  but 
|wbat  relief,  how  much  and  in  what  sort,  the 
.Quiri  and  tbe  Quomodu,  they  bad  not  deter- 
roinedf  that  was  umler  the  considerati^on  of 'a 
committee.  They  themselves  in  their  Answer 
to  the  Lords  referref'S  ap|»ointed  by  his  majesty 
io  council,  had  otferf'd  to  pay  unto  Skinner  for 
Aucmegs,^  white  pep^r,  and  some  other  things 


both  tides  and  tbe  proofs,  pve  th»  jiidgmatr 
''  That  the  Governor  amT  Company  sboaW 
pay  onto  Tbomaa  Skinner,  for  bis  Insies  and 
damages  sustained,  tbe  sum  of  6,000/.;  t,90(W. 

which  bad  been  unjaitly  taken  from  him  by 
their  factors  and  bad  beau  brought  fio  their  ac* 
count,  SIGO  dollars ;  And  15S1  dollars  mose 
they  offered,  for  so  many  taken  from  him  in 
s^'ecie:  And  by  this  tbey  confess  they  bad 
done  him  wrong,  and  were  wiliing  to  give  b>n 
some  reparation :  So  without  condemning  them* 
selves,  they  cannot  say  the.  Lords  bad  as  yfi( 
done  amiss:  and  notwithstanding  all  this  ma* 
deration  and  circumspectinu,  that  onprobrionf 
railing  petition  was  leterred  against  them ;  and 
»  hich  besides  was  full  of  untruths. 

"  For  the  main  matter  in  it,  and  which  in  tmth 
had  carri€  d  a  shew  of  injustice  had  it  been 
true,  IS  absolutely  AUse ;  And  that  is,  tliat  thn 
Lords  denied   thetn  a  commission,  or  time  in 
send  for  i^itnt^ars  inhabiting  apon  the  place 
without  whose  testimony  it  was  impossible  for 
iLem  Ui  make  tbeii    defence;  First  it  is  not 
true,  that  the  Lrn-ds  denied  tbem  a  commission 
.>r  time  to  send  for  witnesses,  fior  th^  never 
insisted  upon  it,  which  must  ha^ebruaght  on  a 
resolution  of  the  House,  and  have  been  emercd 
iji  the  clerkN  book,  which  was  not :  Some  snch 
thing  uas  once  said  by  some  of  the  counsel  at 
bar,  but  themselves  went  off  it,  knuwiag  it 
would  have  grossly  manifested  their  intetit  to  de> 
lay  longer  a  poor  man,  who  had  already  spent 
seven  years  in  tlie  prosecution  of  that  suit; 
And  as  untrue  is  it  that  tbey  could  not  elae 
make  tlieir  defence,  for  multitudes  of  witnesses 
were  produced  by  them,  and  all  fully   heard 
with  patience,  and  enough  acknowledged  even 
by  their  own  witnesses,  and  more  by  tijeir  own 
offer,  formerly  mentioned,  of  giving  Skinner  so 
many  thousand  dollars  reparation,  ffir  the  Lords 
to  ground  that  opinion  w  IncIi  they  had  than"  de^ 
dared,  which  was  only,  That  Skianer  should 
bo  relieved:  A  secood  untruth  is;  That  they 
say  all  the  matters  complained  of  were  clearly 
determinable  in  the  ordinary  conrta  of  jiistice, 
excepting  nhat  conctrusthe  Island,  wliereas  it 
appears  there  was  hkewise  a  dwdling  house  at 
J 401  by,  and  a  warehouse  by  the  river  aide,  of 
which  ihey  dispossessed  him,  wliicb  were  not 
sodeterramableeven  by  tbe  report  of  tbe  judges 
in  their  opinion  (but  in  truth  one  may  say  do 
part  of  the  complaint  was  so  detcrminabli^) 
they  say  untruly  then  in  saying  there  was  oiuy 
tbe  Island,  that  he  could  imt  ht  relieved  in,  and 
as  untruly  do  tiiey  vouch  the  opinion  of  the 
judges  for  it,  who  expressly  mention  the  House 
as  well  as  tlie  Island.   A  third  untruth  is,  to 
say  tbe  Island  was  parcel  of  the  dominions  of  a 
foreien  Prince,  and  the  right  to  it  only  determi> 
nalilt*  by  the  laws  of  that  prince ;  Whereas  that 
Prince  had  made  an  abolote  bargain  and  sale, 
and  a  total  alienation  of  it  frum  his  dominion, 
and  so  had  put  it  out  of  the  protectinn  of  his 
laivs.    A  fourth  (and  which  tbey  bad  inserted 
to  be  9  bait  to  draw  on  the  Hotise  of  Commons 
to  espouse  their  quarrel)  is,  that  tbey  suggest 
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«iitliin  two  4wp  «ffitr  the  mrting  of  dfes  jlldg- 
■Mnty  ^<daoL  in  3  noaihs  aftef^  anA  9,000/. 
More  in  8  niMitiM  after  ctwt." 

And  they  relerred  to  the  Comtnittee  ht  Pmi- 
kgef-Co  eKttimoey  who  wet  tlie  poUiiher  end 
4itpeceerof  timt  iceetteieuft  Paper  or  Petition, 
which  tbej  bed  voted  a  icandalous  libel^  and 
ie  neke  report  thereof  to  the  Heuie» 

.  The  CommonSy  upon  readiog  the  ^bo^ 
Petition^  and  epon  its  being  owned  by  the 
Cooipao/4  deputy  governor,  nr  Samuet  Bnr- 
«ahiiston  and  otitersi  ordered  the  cominitiec  j-e- 
«ently  appointed  in  iPeapect  to  the  jurisdiction 
of  ihe  Lords  in  the  case  of  Mr.  Fitton*  and  in 

^^■IWIM.        ■  I  ■■■■!—        !.■»■       II  I       11  ^  .       I.  ■■■.■■         .Illllt 

4be  complaint  to  be  concerning  commoners  only, 
whereas  the  Lord  fiercklcy  of  Berckley  a  mem- 
ber of  the  House  of  Peers,  is  likewise  of  that 
cdmpeny,  which  intitles  yet  more  particularly 
.tlwt  House  to  the  cotsnizance  of  the  whoke  bo- 
sineas  up«»n  point  of  privilege,  one  of  their  rneoH 
bers  being  a  party.   AU  these  unCrudis  are  in 
JSNifter  of  fact.  Tben  for  tlieir  inference  upon 
'them,  the  judgment  chey  give  against  the  Houae 
ofLords,  their  censure  of  their  proceedings,  to 
be  against  the  laws  of  the  land,  and  tlie  custom 
.of  oarliAineat,  to  be  unusual  and  extraordinary, 
.  to  he  a  precedent  of  ill  consequenoe  to  all  the 
-CoBUBOus  of  £Dglaad  now  and  hereafter,  this  I 
iiopeao  man  will  say  to  have  truth  in  it,  bat  to 
be  a  false  impntatten  and  a  slander,  or  (as  the 
Lords  themsehes  term  k)  a  scandalous  libel 
•igainst  the  Uoass  of  Lords.  And  as  Dntroe  it  is, 
what  they  ujf  in  the  close  of  their  petition,  and 
Withal  most  injurious  to  the  House  of  Peers, 
•Tis.  Tfant  the  petitioners  had  no  way  of  relief 
in  this  case  otherwise  than   by  amking  their 
humMe  Addresses  to  the  House  of  Commons: 
.Whereaseversiiioe  parhameots  have  been  hi 
Enahind,  the  oonslant  practice  hath  beeB|(and 
lanhttKies  of  prensdents  there  ere  of  it,)  of  ap- 
pealing to  the  neat  parliament  fren  any  jud^- 
•mentg^en  by  a  fiarmer  parliament,  which  was 
^eveua  and  ui^ust ;  And  never  io  this  woekt 
before  was  there  any  appeal  M>  the  Hoose  of 
ConunoBS  from  a  jndnuent  of  the  House  of 
Peers,  much  less  to  take  a  bosiness  oat  of  their 
.hands,or  giveatitopto  their  proceedingh  be- 
fore they  were  come  to  a  cooclasiofi ;  Than 
which  Offing  can  be  a  creater  violation  of  the 
rights  and  privileges  of  either  House;  Nor 
would  the  Uotise  of  Lords  ever  have  endured, 
that  any  should  have  ttsed  the  House  of  Com- 
mona  so  in  any  applicatioft  imto  their  lordships. 
Yet  upon  the  eiamination  ii  appeared  that  tois 
.  petition  bed  been  really  presented  to  the  House 
of  CummoQS,and  was  there  received."  The 
Grand  QueAioo,  p.  SB* 

*  Mr.  Haigrftve  has  thus  abridged  this  case. 
*^  It  arose  oa  petition  to  the  Commons  from 
«  Mr.  Filtoo,  complaining  of  some  exercise  of 
.jurisdictioo.by  the  Lords :  and  on  a  report  of 
(the  ease  from  a  oonunittee  shat  the  mniter  of 
jnrisdictionr  was  fit  ta  hoi  aigued  at  the  bar  of 
the  House  of  Comnioiis,  the  House  appointed' 
'm  day  tftkaer il  aBOordiug)^jr»  and'at  ti»  same 
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tnailac  caaes^  to  consider  this  case  also  in  point 
of  grievance  and  extent  of  iurisdiction ;  and 
panipttlarfy  recommended  the  dispatch  of  it 
to  Mr,  Solidier  General  Finch  and  ail  the 
gentleawn  of  the  long  robe.  From  this  oon»- 
mtltee  there  soon  dune  a  Report,  and  there>> 
iipon  the  Hoose  passed  the  two  following -Hesok 
lutions  against  the  jurisdiction  and  proceedings 
of  the  Lords^ 
1.  *  That  the  House  of  Lords  taking  cogni-* 

*  sanoe  of,  and  their  proceedings  upon  the  mat-^ 

*  ter  set  forth  end  contained  in  the  petition  of 
'Thomas  Skinner  merchant  against  the  g»- 

*  vernor  and  company  of  merchants  of  Lon- 
'  don  trhding  to  the  East  indies,  concerning 

time  appemted  a  oosaaiittee.  to  inooirr  into 
pracedentsinceseaQf  alikekind;  and  amongst 
the  committee  were  named,  Solicitor  General 
Finch  aAeiwards  k>id  chancellor  Nottifighan^ 
Mr.  Serjeant  Ms^nard,  Mr.  Vaoghan  after- 
wards lord  chief  justtoe,  and  Mr.  Prynnej  and 
the  threo  latter  wei*  desired  to  take  special 
care  in  the  business.    What  was  the  precise 
nature  of  this  case  of  ALr.  Fitton,  is  not  stated 
in  the  journal  of  the  Common^  or  in  the  printed 
account  of  the  debate.    Bat  froas  various  en- 
tt'ies  in  the  journal  of  the  Lords  the  substance 
of  the  case  appears  en  the  whole  to  have  been 
to  this  eiecu    Mr.  Fsttoa  and  three  others 
had  been  forsaeriy  proceeded  against  befbifie 
the  Loide  for  oontriving  and  pubushing  a  libel 
upon  lord  Gerard  of  Brandon ;  and  tlie  Lords 
in  July  16dS  had  sentenced  FiKoo  in  a  fine  of 
§00L  to  imprisonment  in   the   KingVbench 
prison  till  he  sfaoold  produce  Afanham  Granger 
whose  name  was  to  the  lihel»  audio  find  eece- 
rities  for  good  hehstviour  during  life,  witbdireo- 
tion  to  the  chief  ^uatiee  of  the  ^ingVhhenol>  to 
take  such  securiun.  Under  this  aentencef  iism 
ease  at  leest  nodxed  with  pci«ilege»  Fitton^  not- 
withstanding a  prorogpUioB  of  pmiament,  which 
confessedly  tenninatas  imprisonment  bv  the 
House  of  Commons  in  privile^  cases,  still  con- 
tinued in  prison;  and  oae  William  Carr, on  hie 
owning  the  sane  libel  and  his  having  dispersed 
it,  had  been  recently  adjuiiged  by  tbs  Lords  to 
pay  a  fine  of  l,OOo£  and  to  imprisonment  in 
the  Fleet  during  the  king*s  pleasure  and  to  the 
mUory.  Being  both  thus  imprisoned  by  the  Lords» 
Fitton  and  C^  resorted  by  several  petitions  to 
the  Cemmons  for  relief.    A  eommtttee  was  ap- 
posttSed  upon  Oarr*s  petition  as  well  as  upon 
Fiuen's.    However  no  report  appeais  to  nave 
been  ever  ipade  npoii  the  petition  of  Carr,  and 
what  became  of  bis  case  is  not  meatiotted, 
eacept  that  three  years  afterwards  he  puhlyhhd 
a  relation  x»f  it  and  of  his  suffiermgs*  with  a 
;  plea  against  the  jurisdiction  of  tlie  Ilotise  of 
Loids.   fiot  Fitton -8  petition  was  reported  upeo 
as  fit  for  solemo  arguinent  at  the  bar  of  the 
House  of  Coomona  as  to  tbe  jurisdiction  of  the 
House  of  Lends,  and  wanocdered  to  he  ai|;ued 
accordiaglf  in  the  aoanner  beforo  mentioned. 
It  eppeamalao,  that  the  case  was  aigned  at  the 
bar.  of  she  Commons  1^  Fittno!s  couoeel  Mr. 
Offley^  fpho.  sead  tene  stmngthing^  agaktt  tbe 
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tbe  lakiog  vmay  of  the  petiuoncr  9  ship  nnA 
goods  and  asMulting  bit  penoa,  aud  their 
Inrd&bips  over^ruling  the  plea  of  the  Mid 
GoYeroor  and  Company,  the  said  caukc 
comiDf;  before  tlut  bouse  originaUy^  only  apoo 
tbe  compbiot  «»ribe  taid  Skinner,  aad  being 
a  coromon  plea,  is  not  agreeable  to  tbe  Ufvs 
of  this  land,  aud  ten<b  to  deprive  tbe  snbject 
of  his  right,  ense  and  benetit  due  to  him  by 
the  said  laws. 


JDrisdictiiiu  of  tite  Lords,  but  is  reproaclied 
with  having  so  closely  borrowed  from  a  pri«>r 
argument  of  the  Solicitor  General  Finch  after- 
wards lord  chancellor  Nottingbaoi  at  the  bur 
of  tlie  Lords,  though  in  what  case  is  not  men- 
tioned, as  to  have  mduced  the  latter  to  leave  tbe 
Commons.    When  the  aigmncnt  was  orer,  the 
debate  was  adjourned  fijr  a  week.    Hut  tiie 
joamal  of  the  Coimnoas  is  silent  as  to  any 
further  proceeding  upon  the  case.    Probably 
this  case  became  airbed  in  the  coiisidemti*ai 
of  the  great  case,  which  almoat  immediately 
followed,  and  bi  ought  the  twohouses  to  a  direct 
issue  un  one  great  branch  of  the  jurisdiction 
■  churned  by  the  Lords,  but  denied  by  ibe  Com* 
moni:  or  perhaps  the  Commons  thoud^ht  this 
case  of  Fittoo  and  that  of  Carr  too  rooch  miied 
with  conumpt  and  breach  of  privilege  to  be 
convenient  cases  to  make  their  stand  upon. 
However  these  two  cases  &boiild  not  be  foi^ot- 
ten.     Eittier  they  were  cases  of  breach  of  pri- 
•vdege  and  contempt,  or  they  were  not.    i  f  tliey 
were,  die  continmince  of  imprisonment  after 
tlie  prorogation  of  parliament,  the  fining,  and 
•every  other  part  of  the  sentence  in  both  cases, 
became  disputable :  for  it  may  be  asked,  how 
on  breach  of  privilege  are  the  Lords  warranif  d 
to  do  more  than  can  be  done  by  tbe  Commons 
IM  a* like  case?    on  tbe  other  hand,  if  they 
were  not  cases  of  privilege  and  contempt,  then 
tlje  proceedings  of  the  Lords  against  Fitton  and 
Carr  were  open  to  the  objection  of  an  exercise 
by  the  Lords  of  an  original  jurisdiction  over 
crime,  of  having  adjudged  a  commoner  for  mis- 
demesnor  «ritboot  impesrbmeot  of  the  Com- 
mons or  tbe  verdict  of  jary,  and  of  having  so 
CI  pressed  the  imprij»onment  part  of  their  seo- 
teoce  in  botii  cases  as  to  make  it  imprisonment 
for  life,  I  bat  is,  in  Fittun's  unless  they  shook  1 
interpose  t(»  declare  it  terminated, and  in  Carr*:i 
unless  tlie  kinic  should  please  to  determine  it. 
To  some  of  these  objections  Mr.  Offley  did  in 
effect  advert  in  arguing  Fitton*s  case.    In  re- 
marking also  upon  tbe  con^eqoen^  of  such  an 
eierctse  of  criminal  jarisdiction  by  the  peers, 
he  pointedly  said,  the  jurisdiction  of  the  .Star- 
Chamber  is  non  transformed  into  the  House  of 
Lords,  but  somewhat  in  a  nobler  way.    It  did 
'  not  occur  V>  lum  to  add,  tliat  tbe  juriMliction 
of  the  Star-Chamber,  tlioueh  justly  odioua  both 
for  the  mode  of  trial  aud  the  etcessive  punish- 
menta  it  had  inflicted,  and  therefore  wisely 
abolished,  was  in  some  degree  saaciioned  by 
the  statutes  of  tbe  realm :  but  that  it  remained 
to  explain  how  the  House  of  Lords  had  ob- 
Ointd  tbe  like  pr  uay  other  sufficiettt  sanction 


S. '  That  the  Lords  taking  ccgmaaee  of  ibe 

*  riglit  and  lule  of  the  isiatid  in  the  peiitie« 
<  mentioned,  and  giving  damaces  tlMvespeft 
'  against  the  said  governor  ana  company,  19 
'  9ut  warranted  by  the  said  laws  of  this  land.** 

Uercapon  tlie  Lords  came  10  two  Beiuki- 
tioos: 

1.  '  That  th*  House  of  Comssons  eotertaii^ 
'  ing  the  scandalous  petition  of  the  East  India 

*  Company  agaimt  the  JLprds  House  pf  parli»> 
-"■  -"■  -■-■■--    -  ■       — -■  I      n — ■■       ,-■■—,  ^ 

for  exercising  the  same  jurisdictam ;  ami  how 
it  oould  he  proper  tu  tolerate  that  in  an  ber^ 
diury  kind  of  Stur^Chamber,  without  the 
sanction  of  statute  aud  without  any  othrr  Uias- 
tation  thau  such  as  tlieir  own  wuderatiun  slmuld 
prescribe,  which  the  legislaiure  had  so  indig- 
nantly abolished,  in  tlie  case  of  a  court  sane- 
tioued  by  statute  and  not  uretending  to  adjudge 
crime  ot  a  higher  order  tnan  misdenteanor. 

<*  But  though  these  two  cases  of  Fitton  and 
of  Carr,  which  prob«bly  are  the  earliest  in- 
stances to  be  met  wiih  <if  direct  petitions  of 
complaint  to  tbe  Commons  against  the  Ijbitia 
for  excessive  assumption  of  judicature  by  the 
latter,  did  not  of  themselves  bring  the  two 
liouses  into  actual  quarrel  with  each  other:  yet 
there  passed  eiiotigh  from  tbe  Commons  10 
shew,  that  they  were  neady  ripe  tor  scricNis 
contest  on  that  h*ad ;  and  .that  as  Fittun's  castt 
had  already  pr«)voked  them  to  appoint  a  com- 
mittee to  consider  of  ilie  exerate  uf  jurisdic- 
tion by  tbe  Lords  in  all  cases  of  the  kind,  and 
such  committee  was  still  existing,  so  verjr  little 
of  additional  matter  was  requisite  to  exate  tha 
Commons  into  direct  hostility.*' 

*  The  Committee  had  reported  tlie  three  fol» 
loaing  Itesolutions : 

1.  **  That  the  prr)ceediogs  oftheHnuee  of 
Lords,  upon  tlie  petition  ol  Thumua  Skinner, 
Merchant,  agaiiitt  the  governor  and  c<impfeny  of 
Mercliants  of  Londtm  tmdiag  to  tlie  Enst  In- 
die'*, Sir  William  TlMimpS'in,  and  seveml other 
members  of  the  House  ot  Commons,  being  mem- 
bers of  tbe  Sftiil  Company,— ere  a  breach  upon 
the  Privilege  of  tlie  House  of  Commons. 

4.  **  1'hat  the  House  of  Lords  assuming  and 
exercising  a  jurisdiction,  at  d  taking  ooi^nisances 
of  tlie  matters  set  forth  and  com  planted  of  in 
the  petition  of  Thomas  Skinner,  Merchant, 
agaijist  tbe  Gove  mar  and  Company  of  Mer- 
chants of  Lomion  iDidiiig  to  the  East  Indies.; 
and  their  lordships  ovtr. ruling  of  ilie  plea  of 
the  said  Governor  aud  Company,  pot  in  to  the 
jurisdiction  of  the  said  ilt>use  uf  Liirds; — the 
said  cause  coming  before  the  House  originally 
only  upon  the  complaint  of  the  said  Tlioroas 
Ski«iner,  mid  the  matters  in  the  said  petition 
complained  of,  concemitig  the  taking  away  ef 
the  said  petitioner's  sliip  and  goods,  -  and  as- 
saulting hb  person,  being  relievsbJe  in  tbe  of- 
drnary  courts  of  luir ; — is  contrary  to  the  law 
of  the  land,  aad  tends  to  tbe  depriving  of  the 
subject  of  the  benefit  of  the  knowa  law,  and 
tbe  introdacing  of  an  arbitrary  way  of  prt^ 
reeding. 

3.  •< That  tbe  House  ofLoedS|iatiK  jcnnar 
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*  meaty  and   their  prAoee4iogi»  cxnoiimtiioos 

*  iind  votes  thereopon  bad  aiid  made,  are  a 

*  breaob  of  the  phviieget  of  the  Uotne  of  Peen, 

*  and  eonirorj  to    the   hit    eonrcspondency 

*  which  ought  to  be  between  the  two  Houses  of 

*  paiitameot,  aiid  uoeeaapled  in  fomer  tines. 

S.  *  That  the  House  of  Peers  taking  cogni- 

*  zaoce  of  the  cause  of  Tltoraas  Sk inner  mer- 
'  chant,  a  person  highly  oppressed  and  injured 
<  in  East  India  bv  the  Uovernor  and  Com  pan  j 

*  of  merchants  o^  London  trading  thither,  and 
'  oter- ruling  the  plea  of  the  said  Company,  and 

*  aifjudgtng  5,000/.  damages  thereupon  against 
'  the  said  Governor  and  Company,  is  agree- 
'  able  to  the  laws  nf  the  land,  and  well  w;urant- 
'  ed  bT  the  law  and  custom  of  parliament,  and 
^justified  by  many  parliamentary  precedents 

*  ancient  and  modern.' 

Two  Conferences  past  between  the  Houses 
Apon  this  occasion :  One  asked  by  the  House 
ot  Commons,  the  otiier  by  the  Lords,  and  what 
past  at  iMith,  the  Objections  of  the  one  side^  and 
the  others  Answers,  what  was  said  by  the  Com- 
mons against  tbe  proceedmgs  of  the  Lord«,  and 
what  by  the  Lordb  to  maintain  what  they  had 

depending  before  them,  upon  the  petiiifm  of 
Thomas  Skinner,  Merchant,  against  the  Gover- 
nor end  CouuNiny  of  Merchants  of  L«>ndon 
trading  to  the  East  Indies,  allowing  of  affidavits 
taken  before  masters  of  the  Chancery,  and  a 
jac^e  of  the  Admiralty,  as  proof  in  the  said 
canse^  wherein  also  the  Governor  and  Company 
had  no  liberty  .to  criMS*examioe  the  said  per- 
sons making  auch  affidavits ;  and  the  House  of 
Lords  not  granting  a  comniis»ion  to  the  said 
Governor  and  Company  for  the  etamination  of 
their  witnesses,  the  same  being  desired  by  the 
said  Governor  and  Company,  is  illegal,  and  a 
grievance  to  the  subjecu.''  3  Hauell,  p.  SS7. 
**  The  Lordb  were  much  surprised  with  these 
votes,  which  gave  them  cause  to  make  a  serious 
reflection  upon  wimt  had  passed  in.  xjae  business 
of  Skinner,ahd  to  take  a  due  examina:ion  of  all 
circumsiauces,  The  way  that  it  came  unto  them 
at  first,  upon  Uie  king's  recommendation,  their 
own  right  to  take  cognizance  of,  judge  and  de- 
termine and  give  redress  in  causes  of  that  im- 
ture ;  then  the  merits  of  this  particular  canie,a 
poor  man  oppressed  b}  great  ones,  very  onmhie 
Co  cuutcst  wuh  them  at  laa*,  and  so  very  un- 
likely there  to  receive  relief,  and  have  any*  re- 
paration frt>m  tliem  (admitting  it  had  been  in 
tlie  power  of  the  law  to  have  helped  liimy  which 
it  was  nut)  and  the  manner  of  their  proceeding 
in  the  hearing,  examining  and  determiniuis  of 
it,  in  which  they  nad  us«l  all  the  moderation 
imaginable,  going  by  steps  and  degrees,  taking 
first  the  opinion  of  tlie  judges,  to  know  if  the 
man  were  relievable  elsew^re;  who  said  lie 
was  but  in  part,  and  not  fur  all  relievable  in 
Westminster-Hall,  which  made  them  under- 
take it ;  then  giving  way  to  and  beariug  with 
eaaoy  delays  of  the  EasS^India  Company^  sof- 
fering  the  business  upou  several  pretences  and 
,of  theirs  to  be  pnt  on  naey.  dajrs. 


done;  the  sabstanoe^of  all  that  was  saicj,  on 
both  sideSy  I  shall  here  set  down  as  briefly  as  | 
can,  as  I  find  them  entered  in  the  Journal  Book 
of  the  House  of  Lords;  where  they  are  now  f 
public  record. 

Tlie  gentlemen  of  the  House  of  Commdns, 
that  managed  the  Confereuce  on  their  part^ 
endeavoured  to  maintain  their  votes  by  shew- 
ing the  reasons  of  them. 

They  said,  That  pleas  being  of  tnio  natures, 
common  pleas  and  plieas  of  the  crown,  in  this 
case  they  said  they  did  not  meddle  with  any 
part  of  their  lordships  judicature  concerning 
pleas  of  the  crown,  this  being  of  the  first  sort, 
and  those  being  of  two  natoresy  personal,  or  real 
actions,  and  in  both  alt  proceedings  must  be 
by  the  king's  original  writ.  And  this  being  a 
cate  between  person  and  person,  and  so  a  com- 
mon plea,  ought  to  l>e  proceeded  in  the  ordi- 
nary way  by  the  king's  original  writ :  Precedenft 
were  brought  for  this,  ushered  in  with  a  pream* 
ble  **  lliat  where  the  party  never  pleads  to  the 
jurisdiction  of  the  court,  it  is  ordinary  for  courts 
to  proceed,  thoogh  in  cases  not  within  their  juris* 
diction.^'  The  precedents  cited  were  oat  of  the 
Pkicita  Parlianientatia,  four  in  Edw.  I's  time.. 

-  -  -  \ 

wlien  their  lordships  were  prepared  to  hear  il, 
and  had  laid  aside  other  busiopss  for  it,  by 
which  means  a  whole  session  was  lost  to  the 
poor  man  ;  and  when  at  the  next  meetmg  of 
the  parliament  it  Was  heard,  in  which  a  great 
deal  of  time,  and  very  many  days  were  spent, 
yet  not  presently  to  come  -to  a  resolution,  but 
appoint  a  day  for  the  debate  of  it,  and  when 
that  day  came,  not  to  give  a  full  judgment,  but 
only  pass  a  previous  vote, '  That  some  relief 
was  fit  to  be  given,'  and  take  longer  time  to 
consider  what  and  how  much,  and  refer  it  to 
the  consideration  of  a  Committee  to  prepare  it 
for  the  House ;  and  that  then,  in  that  interim 
of  time,  before  any  thing  was  determined,  whilst 
but  in  agitation  and  under  consideration  what 
should  be  done,  a  scandalous  false  riiiling  pc- 
tiiinn  to  be  delivered  to  the  House  of  Commons 
against  the  House  of  Peers,  contrary  to  all  usage, 
right  and  privilege  of  parliament,  and  what  was 
expressly  forbidden,  9  H.  4.  n.  32.  And  this 
notwithstanding  (not  knowing  upon  what  mis- 
take, for  a  mistake  it  must  have  been)  to  be 
received  with  approbation  by  the  House  of 
Commons,  and  seconded  and  confinned  by 
those  foreiuentiooed  votes,  which  were  brought 
up  to  tbe  Lords,  and  declared  unto  them  at  a 
public  confereuce:  all  these  things  considered, 
ntade  tlie  Lords  very  sensible,  who  tliought,  if 
there  had  been  failings,  that  a  i^entler  applica- 
tion had  yet  been  more  convenient :  but  coiv 
scions  to*  themselves  of  none,  and  very  confi- 
dent that  what  they  had  done  was  most  justi- 
fiable by  the  constant  course  and  practice  of 
their  House,  and  in  itself  moit  iust  and  equita- 
ble, they  conceived  it  absolutely  neoessarf  for 
the.  viodicatiou  of  themselyee  aad  the  asserting 
their  rights,  to  pass  likewise  two  Votes  in  an- 
swer to  the  two ^of  the  House  of  ConoioDs/* 
The  grand  Qoestiooy  p.  60.  . . 
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1  decedent.  18  E.  1.  **  Johannes  de  Tnsuta 
tipioit  the  bishop  of  WmtOD«  fol.  SS.  Johu  de  * 
Insula  prosecutes  for  the  king,  ccimpUms  tKat 
the  bisoop  had  disposed  of  au  Hospital  ««bicb 
belong  to  queen  Elee'nor  the  kiog*»  m-  tlier, 
«nd  ejected  her  tenant,  tl»c  bishop  pleads,  that 
tie  found  his  church  seised  of  that  ad\  ow»un,  et 
petit  Judicium  si  debeai  sine  Brrvi  Dureini  Re- 
gis inde  respondere  ;,'*  The  Judgment  is,  "  £t 
^aia  pr«d ictus  Episcopus  invenit  Eccle^inm 
tuam  seisitam  de  pracdicta  advocatione  te*npuie 
Creatioois  suse,  Ide«>  ipse  quoad  hoc  eat  inde 
line  die  ad  prcsens,  et  Domiou^i  Re«  hubeat 
Breve  versus  ipsum  Episcopum,  quud  reddat  et 
Advocation  em,  &c.  et  quoad  ^ectionem  in- 
quiratur  Veritas  per  Patnam.^ 

8  Precedent,  io  the  tame  parliament  18  E.  ]. 
^  The  Case  ftf  Hu|rh  de  Leather  and  the  heiii 
ef  Rtatj  de  Bdelyticborp,  f.  43,  Where  it  wm 
nttch  insisted  ftprm  the%e  words,  *'  Nee  est  Juri 
CQOtoiMMM  vel  hacienos  in  C'uria  iikta  u&itaiuin, 

SnL  aliqiiis  sine  Lei^e  Commuoi  et  Brevi  de 
ocelUria  d»  libero  Tenemeoio  suo  mpon- 
daat,  Ek  raaaime  in  Casu  abi  Brrre  de  C-inoel- 
Iwta  lo^ra  l>alm*e  potest,  Therefore,  dictum 
^t/t  pnsdicto  Adc,  qtiod  sihi  pcrquirat  per 
Bi«ive  de  CMceMaria,  si  sibi  vidcrit  expcdire*'' 

S.  The  Case  of  William  de  Valeutia  earl  of 
Pembrook,  June  his  wif»  and  Isahell  le  Mares- 
chat  18  £•  1.  p.  44.  ''  Isabetl  complaius  of  the 
earl  for  assuming  jurisdiction  in  the  commote 
or  hundred  of  Esterlow,  (which  is  in  the  king's 
county  of  Kerroerdyn,  and  not  in  Fembrook- 
shire  which  belongs  to  the  Earl,)  and  feting 
ber;  be  pleads  that  he  is  seised  of  it  in  the 
right  of  nis  wife,  and  they  crave  judgment,  si 
aine  Brevi  Domini  Ee^it  inde  debent  respon- 
dere ;  the  judgment  is,  Quia  pradicti  Williel- 
mus  et  Johanna  soot  in  Seisina  de  prssdicta 
Jurisdictione  per  discensum  haerediurium,  et 
noo  per  Usurpationem  sen  Pyrpresturam,  quod 
•ant  inde  ^ine  die  ad  praesens,  et  Dominus  Rex 
habeat  Breve  si  volnent.**  The  gentlemen  of 
the  House  of  Commons  observed  upon  this, 
**  That  if  there  had  been  a  crime,  as  usurpation 
or  pnqiresture,  such  cases  had  usually  been 
tried  in  the  Lords  House,  but  then  added, 
^at  if  that  had  been  the  case,  much  mi^ht  he 
^d  now,  huw  the  constitution  of  the  govero- 
nent  hath  beco  altered  since.** 

The4tfa  Precedent  in  the  18tb  of  £.  1.  f. 
81,  was  the  oaM  of  Rosier  de  Somerton  and 
iha  prior  of  Butieie ;  *<  Somerton  follows  for  the 
king,  and  by  petition  campiaiBS,  that  the  prior 
■wijiistly  wiiMwid  (inm  the  king  the  naaor  of 
fiomeiton :  the  prior  answers,  thaft  he  balds  it 
•io  the  right  of  his  ohurcb  of  Batiste,  et  petit 
Jodicram  si  debcst  inde  sine  ki^  domini  regis 
tvspoodeiv ;  the  judirnent  it,  Ideo  pntdictus 
■^nor  quoad  hoc  eat  mde  sioe  die  ad  praesens, 
•t  d«)fluno«  rea  habeat  breve,  Ace.**  And  this 
thooi^  the  king  wns«oooeriied,  as  woi  observed 
^y  tbem. 

Bjp  tiMse  Preoedoots  they  said  it  did  oppoar, 
that  io  oases  of  freebsld  thm  io  no  ffoowdii^ 
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vMhottt  ao  9npnakmnt,  and  then  oocoisnrily 
and  dentonatindvcly  it  nua^  foUow ;  that  the 
iiaids  oaapot  Jodi^  in  these  caae%  for  there 
was  never  any.  writ  relnniaUe  Coram  Donunis 
Spirainaiibus  ol  TamporttoiSi  oono  aucb'  is 
fiwud  in  the  UjspitUrt  oc  fitshtrheri's^atnm 
Brevmm  :  and  the  reason  they  said  was .  too 
same  for  perft.'na!  Actions,  as  those  that  coo;- 
cern  freehold,  that  Magna  Charta  and  seven^ 
statutes  made  in  Bd.  3  s  time  provide  for  our 
trial  by  our  peers. 

Some  other. Precedents  they  mentioned  out 
of  the  roil  or  peiitioiik  answered  in  the  parlin- 
ment  of  14  £.  8,  as  that  of  William  le  Rous 
f.  406.  Compluming  of  the  kings  bay  lifts,  who 
had  twice  dispos«fSM-d  him  of  a  honse  in  West- 
minster, and  praying  rem edv  ;  the  answer  wa^ 
Hat»eat  Breve  no\se  dt*>&ei»iiise  in  suo  Casu.       ' 

Then  litat  the  bi»i>up  (if  Wintun  elect  in  the 
same  page,  complaOiuig  that  ibe  kind's  <ilhcers 
had  cut  down  tlie  woo<is  or  the  Utsdoprie  during 
the  vacancy,  and  praying  reiikodv  ;  the  answer 
IS,  Ha^ieat  breve  de  trans^ess.  m  Cane. 

Neat  of  Joaoe  llie  widow  oi  John  Fuoks,  p, 
400,  hv  pt'tiiiua  oomplaifiiag  of  n  wast  oon^ 
mitted  in  the  niMOor  of  iUdewynier;  <l)ea»» 
swrr  is,  Sequatur  nd  legem  cumtiionero. 

Another  Precedent  of  Marioie  the  wifo  of 
Rol»erc  de  Carle  in  the  same  page,  prayiog 
remedy  for  a  brench  of  the  peace  by  the  parson 
of  Wormele  and  others,  the  answer  is,  Adent 
cancel,  et  habeat  ibi  brrve  in  sao  oaso. 

And  to  a  petition  of  Robeit  le  Saoiser,  p. 
410,  for  a  debt  due  u>  him,  aiiswesed,  Unbent 
in  canceU.  breve  de  debiio. 

The  kst  Precedent  cited  eras  p.  411.  Ralph 
de  Draiton  parson  of  Lufienham  cainpWinii:^^ 
against  Robert  de  Vere  and  otiiers  for  impri^ 
soiiiog  him,  till  he  resigned  bis  hving,  talcing 
away  his  goods,  and  committing  otl»r  violences, 
for  which  be  had  a  commisikion  of  inquiry  in 
the  country  of  York,  and  now  prayed  remedy : 
The  answer  is  '  qaoad  rcsignataonem  non  pei^ 

*  tioet  ad  regcm,  et  quoad  oomnsissionen  ha^ 
'  faeiidniD,  nstendat  in  caocellaria  pnasam  coa^ 

*  mknioneni  et  ibi  rcspondeatur.    £t  habent 

*  similiter  io  canoell.  Brevia  de  traaagressions- 

*  bus  sibi  factis  contra  pacem,&c/ 

To  this  firK  part  of  that  oonforrnee,  the 
Lords  when  they  came  ta  theirs,  gave  for  an* 
swerin  the  first  place,  that  thee  could  not  hot 
observe  sooiething  onnsunl  in  the  very  title  of 
llie  petitioti,  differing  htnm  the  ancient  stile  'of 
those  presented  to  Otm  Uoose  ef  Commons ; 
then  tkat  they  were  much  surprised, ^  reading 
the'petition  lo  find  so  nnny  nusitiea,  and  yot 
to  hear  the  gentlatf^n  that  managed  for  the 
House  of  Commons  sny,  that  tbeir^Hoose  had 
examined  it,  and  found  all  the  allegations  in 
it  to  be  true  ;  whereas  in  truth  there  were  in 
it  almost  as  many  folshoods  as  lines;  those 
folshoods  have  been  mentiened  before,  so  as  it 
is  not  needful  again  to  repeat  than.  The 
Lords  ioekootice  after,  of  the  unusnai  pnaeaod 
iag  of  the  House  of  Commons,  to  take  cofn^ 
aance  of  any  matter  depending  in  their  Uoose, 
before  thoir  lordi^>s  had  ^on-any  ji  ~ 
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Mid  to  fl3(Mnio«^  procMd  Qpon,  tco4  oenswt  by 
vou  tho  p»o««idm(  of  jfit  H^mm  of  P««a» 
whicli  Unejf  Mid  tli*  Howe  of  Commcma  could 
Bot  bf  »Uy  do;  beoMiM  thty  wcrt  not «  ao«rt 
of  JMdfcatiire  in  aoy  cate,  pMioh  1ms  of  the 
tioaae  of  Pe«rsy  whidi  U  Uie  highest  judi- 
CAture  ;  and  that  io  truth  thay  had  oot  means 
10  awae  to  tha  kn9wJadf q  of  tha  truU»  vHUereby 
to  ioood  %  right  judgmaQt^  hacauia  chay  imfc 
not  p6«ar  to  giva  an  oath  ;  nor  in  this  partU 
cular  had  they  heard  any  mora  than  one  side, 
having  not  heard  Skinner  at  all :  nor  jpet  had 
they  conferred  with  the  {^orda^'hy  which  meaiH 
they  taight  haw^come  to  the  Itaowledi^  of  the 
groundf  and  reaaoorupon  which  tbeir  lordships 
Sad  proceeded ;  so  as  the  Lords  could  not  but 
iffcwider  at  thb  judgment,  which  had  been  past 
upon  then. 

Then  they  came  to  that  assertion  concerning 
Common  Fletis,  That  they  must  be  proceeded 
in  by  the  Ving's  original  writ,  and  consequently 
not  before  the  Lords,  for  which  the  Hoose  of 
Commons  brought  some  precedents^  to  prove 
that  freeholds  were  never  examined  in  purlia- 
nent/  hot  always  left  to  the  remedy  &t  lav<^ ; 
and  in  the  next  place  the  Lords  took  into  con- 
sideration bow  theybegan  their  precedents  with 
this  preamble ;  ^'  That  where  the  party  never 
pleads  to  the  jurisdiction  of  the  conrt,  it  is  or- 
dinary for  courts  to  proceed,  though  in  cases 
Bot  within  their  jarisdlction.'^ 

To  which  the  Lords  said  in  the  first  place,  as 
to  the  asstrtion  via.  *<  That  all  Coinoaoa  Pleas 
most  be  proceeded  in  by  original  writ  and  coo* 
•equently  not  before  the  I^ds^"  That  it  was 
US  easy  for  then  to '  assert  the  contrary,  and 
upon  better  grounds ;  being  able  to  shew  prece> 
denta  all  along  from  the  first  and  the  roost  an^ 
cieat  veoerds  we  have,  down  to  the  latest  and 
asost  modem  ones  of  the  prooeedings  oi  parlia* 
raents,  even  within  the  memory  and  knowr 
ledge  of  eveqr  young  man,  that  the  House  of 
Peers  haire  still  exercised  tbts  jurisdiction,  even 
io  particular  poses  of  flieciai  at  /tinn,  between 
.flaan  and  man,  when  they  have  ihoyghi  good^ 
(though  that  hot  rarely)  aad  when  moved  to 
it  by  something eatraoniJnary  io  the  case;  ami 
that  no  House  of  Peers  hath  done  it  less,  and 
been  more  teadec  of.  entertaining  such  bosi- 
•sesses,  and  mere  on  willing  to  be  troubled  with 
them*  than  tliis  present  House  of  Peers,  upon 
which  so  much  blame  is  laid^  and  which  is  the 
•09ly  House  of  Peers  that  eter  private  persons 
(found  guilty  and  censiMied  by  it  for  foul  op- 
plessioiii)  did  presume  in  that  manner  to  accuse 
•nd  impeach  to^ny  court  or  council  or  com- 
pany of  men,  no  not  to  the  king  himself;  or 
.that  ever  were  censured,  and  such  votes  passed 
Opon  before.  Bot  we  thall  hereafter  in  its  due 
.place  examine  the  matter  of  this,  assertion, 
and  shall  shew  that  it  holds  not  true  even  in 
the  ordinary  courts  of  Weatmioster-Hall,  wImk 
ther  of  commoo  law,  or  eipiity,  where  cases  of 
.mens  freeholds  are  tried  eveiy  day  witlioitt  any 
wgjaai  wfir,  and  much  lefsiaptrliaiaeiit,    In 


the  (seam  time  we  will  lake  ifaftigs  in  oidtr  aA 
they  were  delmrad. 

4>nd  to  the  preaasble  w^ich  iMhe^d  'n^  the 
pveoadeniB,  <<  That  where  ihn  partjr  aeirar 
pleads  to  the  jttrisdictkMi»  it  is  ordinary  for 
courts  to  proceed,  though  in  cases  not  within 
their  jurisdiction,''  upon  which  the  infer«K« 
roust  be,  that  precedents  then  signify  onthing 
to  prove  a  Junsdiciion  though  never  so  aaoy» 
though  a  constant  series  of  tbeui  in  all  limea  be 
made  eppear,  except  there  be  stiM  »  pleadii^ 
to  the  jurisdictioM,  and  that  plea  overruled ; 
U«s  Lords  theugjit  this  a  strange  argumenta- 
tion, and  took  the  fosoa  of  the  axgameot  (n 
lie  rather  tlie  other  way,  that  it  is  »  dearaa 
proof  of  a  jurisdiction  to  have,  it  never  00 
seldom  questioned^  Mid  he  stiU  eaercised 
and  submitted  unto,  than  if  it  be  lometimM 
opposed,  though  it  be  naile  ^ood  and  nsain^ 
tsined  agaiost  thai  opposition :  and  tl^ 
thought,  thait  in  this  partieular  case,  theii 
bad  gpod  warrant  fop  tneir  jurisdiction,  itui* 
\\\%  it  so  seldom  opposed,  even  <hy  tba 
House  of  Commons  own  sbeiring,  who  conlil 
bring  but  four  precedents,  where  any  ha4 
pleaded  to  their  jurisdiction,  and  the  pleM 
seemingly  admitted,  (foril  is  but  seemingly,,  a» 
will  be  shewed  opou'  the  ei^aminatioa  of  the 
pmoedeots  themselves :)  whereaa  multitpdea 
were  produced  of  the  exercise  ef  their  jurie* 
diction,  and  some,  where  the  parties  had  d«^ 
sired  atrial  at  common  lav,  and  the  Lorda 
would  not  grant  it,  as  that  of  WiUiaos  PayneU 
and  Margaret  his  wife  in  the  Placita  Parlia* 
mentaria  of  the  SO  of  £d  1,  p.  S3L  The  case 
waa  this;  Maigaret  hsd  been  fowierly  tli« 
wife  of  John  Caoaeys^  and  be  yethving  liad 
left  him,  (as  she  aUedged)  Mb  his  consent,  sjsd 
lived  with  Paynell  aa  his  wife**  and  was  mar* 
ried  to  him  :  Cameys  dyings  Faynell  and  she 
sue  for  the  thirds  of  the  manecof  TurpeU  which 
had  been  the  land  of  CamejM.  It  was  ol^jected 
on  the  other  side,  that  she  lived  in  adultery 
with  Payaell  in  Cameys  hfe  time,  and  so  had 
forfoited  her  dowar.  They  upon  that  desire  to 
be  tried  by  tlieir  ooiiatr|i,  if  adultery  or  no  ; 
What  say  the  House  of  Peers  \  Do  they  seed 
them  into  the  oountry  as  is  desired  ?  No, 
'  Videtnr  corisB  quod  aon>  est  necesae  centfa 
'  tantas  lamque  manifestas  <$videntias,  pr»- 
'  snmptieaea,  prohationes,  &c«  ad  aliquam  in* 
'  quiaitionem  patriss  capiendam  pracedere,  &c« 

*  £t  ideo  oonsideratom  est  quod  pr«dicti  WiK 

*  lielmus  et  Margareta  nihil  oapiant  per  peti- 
'  tionem  suam,  sed  siot  in  niiseiicordia  pro 
'  false  chunore,  &c/ 

This  shews  that  the  Lords  sometimes  would 
retain  .causes,  though  sometimes  they  did  dii^ 
miss  them,  not  for  want  of  jurisdiction,  but  ai 
it  seemed  to  them,  convenient^  and  their  occa^ 
sions  would  give  ^ave,  and  as  they  had  or  bad 
not  leisure  for  it  from  t|^e  greater  affiiin  of 
the  kingdom,  or  that  some  circqnistanofs  in 
the  merits  of  a  cause  made  it  more  or  less 
worthy  of  their  consideration.  As  if  one  of 
the  parries  was  powerful  in  hb  country,  and 
sttspeciedio  hav&aa  inluence  upon  the  juries^ 
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the  Lords  wonkl  Chen  someiimes  rttsin  a  bosi- 
nesa  aod  determine  it  theratelvet. 

As  in  8  R.  9,  N.  84.  The  Cate  of  Jobo  ma\ 
6f  Pembroke  nod  William  (e  Zoueh  compiam- 
h)g  that  they  were  sueil  for  certain  lands  in 
Yorkshire  by  Tlmmns  the  son  of  sir  Robert 
Roos  of  Irtgmanihorp,  and  alledge.  That  the 
said  Thomas  sought  to  coine  to  a  trial  in  the 
^untry,  which  be  had  gained  and  corrupted. 
And  therefore  pray  for  redress,  and  a  trial  by 
parltsmenty  giving  this  reason  for  it, '  Que  iU 

*  pur  itU  ninlveis  compassemcns,  et  procure- 

*  mens  en  pais  I'e  toient  detberites.  That  they 
may  not  lotie  ibeir  inheritance  by  such  wicked 
oOHtrivances  and  pcactaces  in  the  country.  Do 
the  L/>rds  then  saffer  it  to  go  on  to  trisi  in  the 
country  f  No,  they  Iske  tl^  matter  into  their 
«iwn  hands,  appoint  John  Knevet,  and  John 
Cavendish  Chief  Justice,  and  John  Belknap 
Chief  Justice  of  tlie  Common  Pleas  to  examine 
H  and  make  report  to  tliem,  which  tl»ey  did. 

And  so  likewise  in  the  CaM  of  Pontyogdon 
and  Courtney,  4  H.  4,  n  91,  Sir  Philip 
Courtney  a  gre^c  man  in  the  country  op* 
presses  Pontyngdon,  dispossesses  him  of  his 
land  by  force,  he  comes  to  ilie  Lf>rds,  *  praies  pur 
<  Dieu  et  en  oeuvrede  charite  d'ordeigner  reme- 

*  dies  eu  cell  cas ;'  For  God's  sake  and  as  a 
work  of  charity  that  they  would  give  remedy  iu 
this  case.  **  Sets  forth  in  bis  petition,  that  be 
had  befbte  in  a  parliament  held  at  Winchester 
made  bis  complaint,  at  which  time  sir  Philip 
laid  the  bastardy  of  his  father  as  a  bar,  and 
that  the  Lords  answer ^hen  was.  That  be  should 
have  right  done  bim,  and  committed  tbe  bosi* 
sess  to  the  archbisbtMp  of  (Canterbury  to  take 
care  of  it ;  Tbat  berore  the  arcbbishop,  sir 
Philip  and  he  agreed  to  go  to  a  trial  upon  that 
issue,  and  that  there  should  be  a  sufficient  Jory 
of  the  principal  knights  and  esquires  of  the 
country,  but  that  sir  Philip  bad  named  some  of 
thoM  principal  men,  and  wiihal  poor  men  of 
less  sufficiency,  to  the  intent,  tbat  the  great 
men  making  default,  tbe  poor  should  stand,  and 
tbat  these  poor  men  durst  not  against  sir  Phil- 
lip, maintain  the  truth '  Ics  queui  poures  bom- 
'  mesn'oiseut  covers  le  dit  sir  Philip  la  verite 
^  dire/  Tbat  thereupon  he  petitioned  agaia 
the  Lords  in  tlie  next  parliament  sitting  at 
Westminster,  and  informed  them  of  all  these 
particulars,  whereupon  they  orderrd  a  Writ  to 
go  to  the  judges  of  Assize  of  that  country, 
commanding  them  to  admit  none  to  be  of  the 
jury,  but  such  as  had  40/.  a  year  land,  and 
thiMe  to  be  chosen  out  of  the  whole  country 
notwithstanding  any  usage  or  challenge  to  the 
contrary  ;  But  that  now  sir  Philip  finding  that 
the  charge  of  Bostardv  would  not  hold,  con- 
triving still  the  wrongful  disinherison  of  tbe  peti- 
tioner, had  started  a  release  unduly  goi ten  from 
oneThomas  Pontyngdon  a  parson,  whose  berr  the 
petitioner  is,  and  the  petitioner  is  thereby  like 
to  be  rtdned  *  si'il  neit  vostre  tses  haotissime  et 
'  tres  excellent  seooors  et  aide,*  If  the  Lords 
would  not  afford  bim  their  most  high  and  «'X- 
fiellent  succour  and  help.''  This  was  the  effect 
ef  the  Petition.    Tke  Lords  upon  this  miO(f  an 


order  to  direct  tlie  trial,  the  point  in  issue  to 
be  the  bastardy,  that  the  release  should  be  laid 
aside  as  null  and  void,  that  if  the  bastardy  b# 
proved,  Pontyngdon  shall  be  for  ever  barred  Kl 
sue  jiewafter,  and  if  not  proved,  but  tbat  bis 
father  was  motier,  he  should  then  recover  the 
land  with  costs  and  damages ;  And  they  further 
order  writ  to  the  sheriff  to  impannel  none  of  the 
jury,  tlmt  bad  not  40/.  per  annum  land.  So  then 
three  several  times,  in  three  several  parlm- 
meiits  did  tbe  Lords  take  cocnixanee  of  this 
cause,  being  a  common  plea  tor  a  man's  free* 
hold,  and  that  originally  in  the  6rst  instance, 
nf if  upon  an  appeal,  or  Writ  of  Error,  or  any  of 
those  ways  to  which  the  lloost  of  Conimnns 
would  now  lintit  them;  they  dh«ct  tbe  trial, 
the  issue,  the  condition  and  qualification  of  tlie 
jory,  *and  the  jodgment :  and  if  this  be  not 
taking  cognizance  of  a  cause,  I  know  not  whnt 
it:  And  well  wai  it  for  tbat  poor  gentle- 
man,  Tbat  tbe  Lords  bad  tbat  jurisdiction 
that  they  could  take  cognizance  of  bis 
cause,  to  ^give  bim  relief  then:  As  now  it 
tvas  well  for  Skinner,  tbat  the  Lords  took  cog- 
nisance of  bis ;  otherwise  this  powerful  com- 
pany had  trampled  bim  in  the  dirt  aud  ruined 
him,  as  tbat  violent  man  sir  Philip  Courtnej 
ffor  so  he  appears  to  have  beeu  by  several 
complaints  against  him  in  tbe  parliaments  of 
those  times)  bad  served  Pontyngdon :  And  well 
will  it  still  be  for  many  a  pcor  man  to  Iiave  sudi 
an  asylum,  such  a  city  of  refuge  to  fly  nuto,  to 
save  himself  f/om  tbe  violence  and  oppression 
of  power  and  greatness.  And  perhaps  some 
of  those  who  now  endeavour  to  lay  low  tbe 
House  of  Peers,  who  would  make  it  to  be  of  no 
signification,  to  have  no  power,  no  influence 
upon  tbe  kingdom,  bat  as  salt  that  hath  lost  its 
savour,  only  *  Mngni  nomiuis  uoibm,'a  name  of 
peerage  without  ability  to  lielp  themselves  or 
any  body  else  ;  perliaps  F  say,  even  some  of 
them,  should  tliey  prevail  now,  may  hereafter 
repent  it,  and  wish  the^  bod  not  removed  an 
ancient  landmark^  which  lieretofore  was  in 
veneration,  and  looked  updo,  as  tbat  which 
bounds  both  power  and  liberty,  and  b  a  guard 
to  both  by  keeping  both  within  their  due  Innits, 
andh'aih  ever  been  held  most  necessary  to  the 
constitution,  tlie  govern;nent  of  this  kingdom 
for  the  preservation  of  it,  and  as  sert iceaUe  to 
monarchy  for  tbe  keeping  op  of  regal  dignity 
and  authority,  as  useful  to  the  subject  for  the 
maintaining  of  his  just  liberty  and  freedom. 

But  let  us  go  o»  with  the  Conference,  and 
see  what  was  said  by  the  Lords  to  tbe  prece- 
dents cited  by  the  Commons. 

To  tbe  first  of  John  de  Insula  agaiust  tbe 
bishop  of  Winchester,  the  Lords  said,  it  was 
no  dismission  of  the  bishop  for  want  of  juris- 
diction,  for  then  it  would  not  have  been  MMd, 
'  Eat  inde  ad  prsssens,'  but  rather'  ad  perpe* 
*  tuum  ;*  this  is  but  a  temporary  dismissiooy  no 
more  but  as  if  they  had  said.  Well,  the  bishop 
saitb,  he  was  seized  of  tbat  advowsen  in  right 
of  ba  church ;  Let  the  king,  for  wboffi  John  de 
Insula  prosecutes,  take  S»  writ  ont  of  the 
Cbaaptry,  and  ti^  for  t^at ;  And.  fiir  tbe  ^ee- 
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Iton  eompliufMd  of,  lee  iKmc  be  tri«d  by  •  jury 
of  the  eouotry,  end  we  if  things  cen  be  to 
ended ;  If  itot^  come  ngein  cbeo,  end  vre  will 
beer  you  ;  Bat  d^r  the  prevent  we  ditmiM  yoo. 
So  the  Lords  condoded;  Thet  this  preciklent 
mede  nothing  egeiott  their  jnriwHction. 

To  the  lecottd  of  Hugh  de  Loiither  end  the 
heir  of  Edelyngthorp,  upon  which  the  Com* 
moos  did  so  mnch  insist,  and  partieuleriy  upon 
tlie  espression,   *  Nee  est  juri  coosonuu,  nee 
*  hectenus  in  iste  curie  nsitatun/  &e.    The 
Lords  said.  That  neither  ibis  precedent  well 
eiemined  would  make  inoch  against  them; 
For  chat  Adam  concerning  whom  and  U|)on 
whose  occasion  that  was  said,  was  not  at  all 
before  the  Lords  as  a  oarty  in  the' cause  before 
them,  but  came  in  or  himself,  unsent  for,  un- 
looked  for,  lays  in  a  claim  which  the  Lords  of 
that  parliament  had  not  heard  of  before,  nor 
did  at  all  then  question :    so  as  it  cannot  be 
•aid  that  there  was  any  dismission  of  him  or  of 
his  business ;  but  the  Lords  say,  Let  him  pur- 
ine and  recover  his  land  by  a  writ  our  of  the 
Chapcery  if  he  will,  and  that  he  sees  it  conve- 
nient for  him  *  si  sibi  viderit  eipedire,'  and 
thepr  go  on  to  determine  the  business  which  was 
before  ihem :    The  case  was  thus,  Thcimas  de 
Normanvil  an  escbeator,  had  order  concerning 
Hugh  de  Louther  for  certain  lands  then  in  his 
Mssession,  which   had  been  seised  into  the 
King's  hands,  as  held  of  him  in  tapite  formerly 
by  Henry  de  Edelyngthorp,  to  whom  one  Eston 
bad  granted  thera  and  to  the  heirs  of  his  body 
lawfully  begotten,  and  having  none  to  return 
to  Eston,  under  whom  now  Lontber  claimed. 
The  Order  was.  That  Louther  should  give 
pledge  to  come  and  answer  at  that  parliament 
K>r  the  profits  of  those  lands  to  the  king :  Lou« 
ther  comes  as  he  was  bound,  and  at  the  same 
lime  one  Adam  comee  also,  pretends  himself 
In  be  son  and  heir  to  £delyn|»thorp,  and  de- 
mands the  land,  Loother  said,  He  is  a  bastard, 
nnd  the  lands  belong  not  to  him :  And  the  Lords 
thtey  say,  they  have  nothing  lo  do  with  him,  let 
him  sue  for  bis  land  where  he  thinks  best,  and 
•»  if  nd  liim  ftway,  hot  Louther  they  adjudge 
lo  do  his  homage,  and  to  be  aofwerable  to  the 
king  for  the  rent :  And  for  the  title  of  the  land 
VI hat  do  they  ^  do  tbey  let  it  alone,  end  med- 
dle no  more  with  it,  «s  a  thing  not  at  all  within 
their  eogniimnce  or  jurisdiction  ^  nothing  less : 
they  command  the   escbeator  Norroanvil  I6 
make  enqniry  upon  oath,  if  Edelyngthorp  had 
•ny  beir  lawfully  begotten,  who  he  was,  and 
upon  what  title  he  claimed,  and  to  give  en  ac- 
count of  it  at  the  nett  parliament,  *  It^  quod 
'  ulem   escaetor  ad  proaimom   parlementum 
^  poet  festotm  Sencti  Micbaelis  domino  wgi  dts- 
*  tioct^  et  apert^  inde  tespondeai.'    So  as  the 
Lonfc  fben  were  iar  from  thinking  they  must 
not  meddle  with  snch  things :  And  for  that  ex- 
jiKtsioa  of  *  Non  est  oonsonum/  &c.  rendered 
M  the  ground  of  thet  judgment  of  dismission ; 
£rst  if  is  answered,  it  vraa  no  judgment  at  all, 
not  Only  of  dismission,  for  Adam  was  no  party 
in  the  eauee ;    then  it  is  no  pert  of  the  judg- 
■ieBt«  if  there  were  a  judgment,  but  precedes 
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^  it;  the  judgment,  seeh  as  it  is,  or  rather  the 
answer  to  Adam's  demand,  follows  in  these 
words,  *  Dictum  est  pnedicto  Ada  quod  sibi 
*  pert|uiFat  per  breve  dr  canoellaria  si  Mbt  vi- 
'  derit  espedire,'  so  as  the  preceding  worde 
may  perhaps  have  been  but  inserted  by  the' 
derk  that  entered  the  Osder ;  hut  tnke  it  at 
the  strongest,  admit  that  tlie  Lords  then  pre- 
sent in  t^  boose  had  inserted  those  words,  at 
their  senae  at  that  time,  i%  ttiat  biitcling  to  the 
House,  that  it  may  nut  be  of  anottaT  upiniou 
at  another  time?  In  that  %*eiy  pariiument  of  18 
£.  1,  how  many  times  have  they  been  of  ano« 
ther  mind  ?  how  manv  examples  are  tliere  of 
particular  causes  judged  and  determined  by 
them?  And  shall  one  swallow  make  a  summer, 
one  single  precedent  overbalance  multitudes  of 
precedents  to  the  cmttrary  ? 

In  the  last  pkce  it  was  said.  That  this  pre- 
cedent did  not guadrare^  suit  with  this  present 
Cese  of  Skinner's,  for  that  was  merely  concern^ 
ing  a  libcrum  tenemenium  and  within  the  reglm 
where  the  law  had  freif  course,  here  is  rapine, 
oppression,  spoiling  of  goods,  dispossessiog  one 
of  an  island  in  foreign  parts,  extra  potutatem 
UgiSf  assaulting  the  person  of  a  fellow  subject, 
a  violent  interruption  of  the  trade  and  com* 
meroe  of  the  nation ;  which  concerns  the  go- 
vernment of  the  kingdom,  is  a  matter  of  state, 
and  highly  entreocl^  upon  the  authority  of 
the  kin|(,  which  will  suffer  much,  if  he  soffinr 
one  sub|ect  to  exercise  a  tyrannical  dominion 
over  anotlier,  though  in  another  coantrv:  And 
u  against  the  profit  of  the  king,  which  is  much 
concerned.  That  no  violence  be  used  in  the 
management  of  trade  to  bring  a  scandal  upon 
the  nation,  make  it  stink  in  foreign  parts,  that 
none  will  have  to  do  w^th  us,  which  must  needs 
become  the  ruin  of  oar  trade  and  so  of  all  his 
customs. 

If  one  merchant  do  that  which  is  prejudi- 
cial to  another,  or  to  a  company,  let  them 
complain  of  him  to  the  king,  who  will  com- 
mand him  home  and  punish  him  :  And  if  he 
will  not  come,  for  that  may  be  objected,  being 
so  far  off,  out  of  reach,  then  the  king  will  give 
them  leave  that  are  wronged  and  grieved  by 
him  to  right  themsel?es.  But  that  they  thouid 
do  it  of  themselves  and  in  their  own  case  be 
judges,  witnesses  and  e&ecotioners,  is  against 
ail  reason  and  jostice.  So  the  Lords  were  not 
at  all  convinced  with  this  precedent  neither, 
but  still  thought  they  bad  done  ttry  well  in 
censuring  the  Katt  India  Company  for  theic 
misdemeanors  nod  wrongs  done  to  Skinner, 
and  in  adjudging  them  to  give  Skinner  reparee 
tion  for  it. 

The  third  precedent  was  that  pf  William  de 
Valentin  and  Isabel  de  Mareschal,  in  which 
the  Lords  observed  tlie  dismiswon  to  have  been 
only  ad  pnaemi ;  but  withal  obferved  that  the 
bare  reading  of  the  case  in  the  book  will  satisfy 
oneof  the  jurisdiction  of  the  Peers,  to  retain 
such  causes :  It  says.  That  William  dr  Valen- 
tia  had  at  the  foregoing  parhament  been  '  ad 
'  qoerelas  Isabells  le  Mareschall  alloctitos  eC 
*  ad  ratinnem  positus,'  impleaded  and  pul  ^ 
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Mifwefy  \rf  m\\9K  right  he  atsonied  inch  an  of* 
fice  Biid  such  power  in  tjie  huodreH  of  Hostere- 
lejjrhy  and  ihai  h«  then  alled^ed  be  did  it  in  the 
right  oi  iiis  wife^  and  chat  it  being  his  wiie's  iu* 
hcrit-^ice  he  ought  not  to  he  put  \o  aaswer 
without  her,  *  Ita  quod  detus  fuit  dies  ei  ed 
*•  huQc  diem  ad  fmriameoittm  dooiini  regis,  via. 
'  a  die  Paschs  in  tres  septimaoas.'  Ami  then 
his  wife  and  he  appeared  by  their  attorney, 
and  after  pleadings,  the  Judgment  is^  *  Quia 
*'  praedicti  Williehuus  ec  Johanna  sunt  in  sebina 

*  de  prcdicta  jurisdintionc  et  de  hiereditare  ip- 

*  si  us  Johanne  per  desceosum  hereditarium  et 

*  non  per  usurpaiionetn  seu  pttrprestaram,  &c. 
*•  Considerauioi   est,  quod  eanc  inde  sine  die 

*  quoad  prcsens  :  et  domiiius  rex  habeat  breve 

*  ki  vtiJuerit,'  he.  The  Lords  knew  they  had 
jurisdiction,  else  they  would  have  dismissed  the 
cause  the  parliament  before,  and  not  have  ad- 
journed it  to  the-  next  parliament  upon  chat 
ground  to  make  the  wife  a  party,  as  we  see 
they  did :  And  whereas  the  Commons  had  upon 
this  precedent  obseried,  that  if  there  had  been 
erime  in  the  case,  as  usurpation  or  purpres- 
lurc,  then  they  acknuwledged  that  in  such 
cases  the  House  of  Lords  did  usually  proceed 
and  try  them,  but  iviihal  added,  That  if  that 
ware  the  question,  roudt  miehc  be  said  bow  the 
eonstitution  of  government  bath  been  since  al- 
tered :  so  as  thiey  soon  rett acted  their  admit- 
tance of  but  so  much  of  the  Lords'  right,  and 
«hat  they  had  given  with  their  right  hand,  they 
would  soon  take  again  with  theirleft. 

But  first,  fur   their  concession  of  judging 
crime,  tbe  Xords  say,  that  suffices  for  their  in* 
idemnicy  as  to  what  they  \  ave  done  in  this  par- 
ticular Case  of  the  Eiut  India  Company  and 
Skinner,  for  here  is  crime  suthcient,  and  osorp- 
acion   and   purprestore,  /taking   them   in  tbe 
hirger  sense  for  invading  an^  other  man*s  right, 
4itid  not  only  where  the  k»og  is  cofieenied,  as 
.t)»oae  terms  are  taken  sometimes :    And  then 
-for  tbe  qualificataim  of    their  gift  upon  the 
ichange  and  alteration  of  the  government,  the 
Xords  answer.  That  when  tliey  ^w  the  time 
when  ihat  alteratiott  was  made,  and  the  per- 
sons by  whom,  and  the  manner  how  (if  legally 
done)  they  shall  then  believe  and  snbrait,  and 
not  till  then :  hut  they  never  heard  of  anything 
that  till  now  so  much  as  looked  that  way,  ea- 
.cept  tliat  vote  of  the  assembly  called  the  Rump, 
.which  declared  the  House  of  Lords  oselesi  and 
dangerous,  and  therefore  to  be  ab<ilished  and  ta- 
ken away;   and  by  a  club  law  they  did  take  it 
away.  But  even  tliey  that  pasised  chat  vote,  and 
did  make  that  club  law,  thooght  the  judicature 
necessary  and  fit  to  be  continued,  for  they  im- 
mediately assumed  it  Co  tliemselves,  and  fairly 
voted  themselves  into  that  power  by  the  name 
.  of  the  CuuHDoiis  of  England,  the  very  same 
title  that  the  East  India  Company  do  now 
make  use  of  in  their  Petition  to  the  House  of 
.  Commons. 

To  the  4th  of  Roger  deSomerton  prosecuting 
^r  tbe  king,  and  complaining  of  the  prior  of 

*  Buttele,   fur  unjustly  wabhiilding  from  the  king 
the  manor  of  Sometton  i  and  the  judgmcBt 


upon  it,  ^  kbo  pnediaosfrior  quo  td  hoc  eat 
inde  sine  die  ad  prauens :'  tbe  Lonls  si^,  it  is 
but  a  temporary  dismission  as  the  others  were, 
aad  signifies  poihiogas  to^  the  point  of  juris* 
dictioa  :  and  they  wish  the  Commons  would 
have  pleased  to  cast  their  eye  upon  tlie  enduing 
case  in  the  same  leaf,  of  William  de  Valeutia 
again,  and  of  him  upon  the  savie  oocasioik 
(concerning  his  wife's  inheritance  as  formerly,) 
where  there  is  not  a  dismission  of  tike  caus«f  as 
formerly,  but  a  determmaiioa  of  it,  andilASt 
determmatiun  again  referred  unto  and  c«nfina« 
ed  by  a  succeeding  partiamtot,  to  shew  that 
the  house  of  Lords  sometimes  would'and  some* 
times  would  not  jutige  and  deurmine  sucU 
causefj  «s  wbre  brought  before  them  :  that 
ca»e  was  thus,  William  de  VaWntia  complains 
of  tbe  Lords  of  the  council  for  adwittmg,  duno^ 
die  kiugVabsence  beyund  the  seas,  one  Dioni* 
sia  a  pretended  daughter  of  William  deMooto 
Caniso  tenant  to  the  king  of  lands  held  iu 
cttpiie  and  formerly  enjoyed  by  lier  father 
in  his  lite  lime,  whereas  h8  wife  was  true  heir 
to  that  William,  and  the  land  belonging  to  her; 
the  lords  of  tlie  oouncd  justify  wlmt  they  havff 
done,  say  tliat  Dionisia  was  nutorioosiy  knowii 
to  be  the  true  djiwghter  of  that  WiUiam,  and 
that  the  bishop  of  Winchester,  iu  whose  dioceis 
she  was  bom,  testified  it:    the  judgment  is, 

*  Ideo  videtur  domino  regi  quod  prsdictiis 
'  comes,  thesaurar.  et  alii  de  consilio  b^be  et 
'  rit^  processerunt.'  It  is  not  now  *  sibi  perquirat 

*  per  breve  de  cancel/  They  do  not  refer  him 
to  the  chancery,  as  ihey  did  in  the  other  case. 
This  was  in  18  E.  1.  In  80  £.  1.  p.  109.  be 
comes  %%B\n  to  parliament,  and  renews  his 
oomplaiot,  and  that  judgment  given  before  is 
Qonfirmed  ;  the  woids  are  these,  *  Et  de  alii* 
'  pedtionibus  suis,  viz.    De  hrereditatc  Wil« 

*  lielmi  de  Monte  Caniso  prteoda,  «t  etiam 
'  qtiod  procedatur  josta  Builam  quam  iideia 
'  Williemus  et  Jobaona  impetraruiit  ad  infici* 
'  endum  proeessum,  perquod  Dionisia  filia  pra» 

<  dicti  WiUielmi  iegitima  censeliatur,  alias  eis 

<  respoosum  fuit,viz.  in  parliamento  post  i^atiUe 

<  Domini  anno  Id.  ut  patet  in  rotuUs  f^usd^pa 

garliafnenti,adqu«m  resBonsioocm  se  teneaa^ 
x/  Nothing  can  be  clearer  than  the  con*- 
tinnal  practice  of  thisjurisdiction  in  the  houag 
of  Lotus,  wheosoever  they  pleased. 

Not  that  it  hatb;  always  pleased  them  t# 
troQble  then^selves  with  ^ercisin^  this  juris- 
diction,, their  time  havi«gi»ee»  so  taken  up  some 
times  with  bushiesses  of  a  higher  aaiore,  that 
they  could  not  attend  it,.ia«s  many  times  41197 
have  tied  up  themselves  •  by  .i|n  order  of  tbe 
housei  notto  receive  any.  piivate  business: 
as  in  the  dose  roll '46  ^  1;  there  is  a  men|(»- 
rable  order  to  that  piirpeae ;  1  will  set  it  dowa 
at  length  in  the  ver>  woids  whicb  ere  Uiese, 
'  Purees  he  la  gent  ke  venant  al  pftflemenc  le 
'  roy  sunt  sovent  destaea  et  deetpurbes  a  gre%t 
'  grevajBoe  deeuaedeUouri  pari*  wuhitudioe 
'  des  peticions  ke  sunt  botes  devenc  le  roy,  de 
'  quevx  le  plue  porreient  estre  espteytea  par 
'  chanceler  ei  par  jttstices,(|aipveu  est,  ke  iiitai 

<  las  petitions  ke  tuchent  If  ad  v^aeut  ptiiaaii 
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'44  obftQoeleiv  e  cvum  ke  mkImiK  jwsuoes  ?  kj 
'  vejpneiiiajtiHti^os,  e  ctus  ke  uicbenc  juerie 
'  veyDentajustices  dele  j««xi^  E»%9i  lethe- 
'  soiogt  lettnt  aignias  v  si  de  graceSf  ke  iecban- 
'  celer  e  ces  autrts  nc  le  pus»«iit  fere  »ai»  U  ley 
'•  dunk  iU  let  porteruot  pM  lur  meim  de  meine 
f  dcvRQi  le  Toy  puf  >avrreiu  m  vuleat^.  £o$i> 
'  quo  iiuUe  pciictoo  ne  veiipie  devant  le  roy  e 

*  son  coii«eil  tors  par  let  majos  des  avannt  dita 
'  ckauceler  e  let  utitres  cbef  mioUtret*  Entike 
*ltrej  a  mui   coi^tail  piMseattanz charge de 

*  autfc  buaoigoet  encatidre  a  grosset  bucoigoet 
'.d*  sua  reaiin^e  e  de  set  forei|(oe$  terrca. 
Tbut  ia  £i}glisli»  *  in  regard  ibe  people  w  bo  coma 
to  the  king'a  |tfU'Uameut^  are  ofi  delayer!  and 
4itCiirbed  to  ihe  great  grievance  of  themselvet 
•nd  of  the  coart,  by  the  nMiltuade  ofpeiitions 
exbibiced  before  tbttk)Dg,i>f  which  most  could 
be  di^paiohM  by  the  ebaacellor  aad  justices ; 
it  is  proTided,  thai  all  petiuoas,  ihat  concern  the 

,ieal  shall  come  first  to  the  chancellor,  and  tlmse 
that  concern  the  excheqner,  to  the  exchequer, 
and  those  thai  concern  tlie  jusiicet^or  the  law, 
sl»licoBDe  to  the  jusiicesi  and  tliese  that  concern 
theiewsio  tliejustices  appointed  for  the  Jews; 
aad  if  the  businesses  be  so  great*  or  so  of  grace 
as  the  chancellor  and  the  rest  cannot  end  iheni 
wiihont  the  kuin,  then  they  sliall  with  their 
^wtt  hand5  hrime  them  before  the  king  to  know 
his  pAeaaare  thereiu  ;  so  as  no  petition  shall 
came  to  the  king  and  his  cuuneii,  but  hronght 
kf  the  chancellor  and  those  chief  minisien  : 
that  so  the  king  and  his  council,  may  without 
the  trouble  of  utherbusinetsi  attend  the  groat 
Imaiaeases  'of  his  kiogdoiD,  and  of  his  foreign 
duninient.' 

This  is  the  Order,  in  which  two  reasons  are 
expressed^  for  their  not  receiving  particnlar 
peijtioas,  out  in  the  beginning,  the  utner  in  the 
end,  ftrst  the  ease  of  the  petitimers,  and  of  the 
heuteiiaeli^  which  fur  their  multitudes  could  not 
give  every  one  hit  dispatch;  and  secoadly, 
that  freed  of  them  it  might  attend  the  public 
bttsinestof  the  kingdom;  not  for  want  of  ju- 
riadiciioa.  And  yet  be  all  mimner  of  businesses 
m  pot  by  ?  No ;  Great  ones,  and  such  as  need 
craai  and  fovour»  are  still  reserved  :  but  take 
It  at  the  strongest,  admit  they  had  pat  all  out 
ef  their  own  power>yet  it  will  be  granted,  they 
had  power,  till  they  did  in  thit  manner  divest 
tbemeelvetofit;  It  appeart  they  had  by  the 
order  itself,  which  mentions  such  multitudes 
of  potitiunt ;  I  then  ask,  if  tuch  resolution  of 
the  house  at  that  time  couUI  be  binding  to 
perpetoily  ?  The  housesof  parliament  we  know 
are  mostersof  their  own  nitlert,  and  themselves 
when  they  please  alter  the  orders  thoy  have 
■iiide ;  mnoh  less  then  be  the^f  binding  to  suo» 
coiiding  parliaments^  And  it  is  obvious  to 
overy  man,  who  will  either  look  into  the  recotds 
of  aooieat  parliaments^  or  will  but  reeoUeci  hit 
Memory  and  caU  to  mind  what  hath  passed 
ift  ocir*  late  parliaoseots^  that  in  all  times 
the  Hotise  of  Peers  hath  acted  contmry 
to  this  ofder;  takioc  oogniiaace  even  of 
•mailer  matters,  which  the  ordinary  cooru 
•fjwtioedojefcry  day  ditpntch  >  and  no-booet 


of  peers  did  ever  do  it  leta  than  this,  which  in 
truth  hath  not  done  it  at  all,  though  it  he  now 
so  qoarrellcd  with  for  having  relieved  one 
poor  man  from  the  oppression  of  the '  mighty, 
when  uo  inferior  court  could  do  it :  and  this 
too  the  only  cau&e  of  this  nsture  that  they 
have  meddled  with  during  this  whole  parliament 
which  hath  lusted  so  many  ycurs,  and  luUh  Imd 
so  many  sessions;  and  a  cause  particularly  re- 
conuueaded  unto  them  by  the  king  (who  j»  tlie 
fdontain  of  all  justice  ;)  not  one  taL^n  up  by 
themselves,  which  makes  not  their  case  the 
worse,  as  it  may  well  be  hoped. 

But  suppose  Uiere  had  been  no  reservation 
at  all  in  that  order  of  8  E.  1.  of  any  cause-  or 
any  husinessybut  that  the  kioy  and  lords  had  at 
that  time  bound  up  themselves  absolutely  frons 
meddling  nith  any  of  tho^  peiitioaerf  caseo 
and  for  the  present  waved  the  esercise  of  their 
jurisdiction  in  ail  such  matters,  had  this  beeb  • 
renouncing  of  thrir  jurisdiction  «>nd  quitting  it 
for  ever?  No  court  hut  may  upon  some  par- 
ticular occasion  suspend  and  wave  ii*s  juria* 
diction,  it  doth  not  therefore  follow  that  it  must 
never  make  use  of  it  again.  The  court  of  chan« 
eery  doth  sometimes  appoint  a  trial  at  law  of 
points  in  a  cause^  which  it  might  have  deter- 
mined itself  if  it  had  pleased  :  and  at  another 
lime  it  »iU  determine  things  of  the  same  aa« 
ture,  the  Uunse  of  Pe«rs  may  do  the  same  and 
wave  their  jurisdiction  when  they  please.  It 
did  it  13  It.  9.  n.  10.  in  Chanf^eour's  case. 
Adam  Chan^euur  (so  is  his  name  in  tl»e  reettrd 
though  the  Exact  Abridgment  calls  him  John) 
petiiious  tlie  king  ttfid  h»rds  against  sir. Hubert 
Knolls,  sets  forth,  how  owing  HOQOL  to  sir 
Robert  and  his  wife  Constaitce,  lie  had  let  him 
have  lands  to  receive  the  rent  till  he  was  tatitr* 
fied  his  debt;  that  sir  Uobert  had  received  more 
than  lus  money  due, yet  kept  iht*  iand,so  pmy4 
remedy.  Tlie  Answer  is  indorsed  upon  the 
petition.  Let  a  writ  \tt  directed  to  sir  Ibibert 
knolls  to  appear  in  parliament  the  Friday  ait er 
Candlemas  nest,  to  answer  the  things  contained 
in  the  petiticm.  Upon  hearing  the  business 
the  Lords  leave  it  to  be  tryed  at  the  common 
law.  This  seems  a  stronger  precedent  for  try* 
ing  all  at  law  and  not  in  parlmmem,  than  any 
which  the  gentlemen  of  the  House  ofCommoni 
urged  at  the  conference ;  for  here  was  an  abso- 
lute dii»mi!*sioo  of  the  cau«e,  attd  not  ad  pr^$eii$ 
only,  at  was  in  their  precedents.  Bat  I  believe  ^ 
sucnwise  and  knowing  rofen  coald  not  but  see, 
that  this  precedent  would  notsomncb  have  helpt 
one  way,  as  done  pr^udice  to  their  case  an- 
other way.  The  prejudice,  it  wotlid  have  dono 
had  been  titis,  that  themselves  by  their  own 
shewing  had  overthrown  one  of  tlietr  main 
arguments,  which  was,  that  all  proceedinct  in 
cases  of  freeh<dd  shoo  hi  be  by  the  ting's  writ,  ' 
and  that  no  writ  was  ever  made  retoniabte 
'  Coram  dominisspiritualibutet  tempnralibus;' 
.Whereas  here  had  been  in  thrir  own  precedcot 
mention  of  a  writ  returnahlb  in  parliament^ 
which  is  tantamount,  and  signifies  the  samo 
thing :  but  I  have  in  this  discnurse  given  es> 
oflsplft  of  tiferal  othtrt  in  the  same  ki«il| 
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where  write  are  tMoed  bj  order  of  parliament 
returnable  in  parliament  t  aod  maoy  more 
tbere  are,  if  it  were  neceaeary  and  worth  the 
troobJe  to  tet  theii^  down.  Aod  then,  what 
had  they  gotten  br  teUing  us,  that  the  I>mb 
once  woald  oot  retain  a  cauv,  which  wai  try- 
ahle  at  law,  and  would  fnronce  wave  their 
jariedictioQ  io  toch  matters?  when  itwaa  shew, 
cd  to  them  br  multitades  of  precedenu,  that 
the  Lords  had  m/>st  frequentlj  done  otherwise 
at  other  times  in  cases  ot'  the  same  nature. 

.  And  precedents  in  the  aihnnatire  are  those 
that  profe  a  jurisdiction,  esprciallj  witenmany 
in  number  are  prndoced,  and  9<>me  of  all  times 
and  in  everj  king's  reign  (of  which  the  records 
can  be  had,)  which  shefiis  a  continuance  of, 
and  «o  an  oni)ue^tionable  right  to  such  a  power. 
Owe,  or  two,  or  twenty  then  in  the  neeatire 
(that  the  Lords  did  not  do  so  in  such  and  soch 
eases)  nay  I  say  more,  were  tiie  number  eoual 
as  many  in  thenegatifc  as  in  the  affirmaUTe, 
yet  it  could  not  disproTe  their  jurisdiction;  it 
would  only  sliew,  that  their  lordships  were  free 
agenu,  t«>  do  it  or  not  do  it,  as  they  saw  cause; 
but  their  jurisdiction  remained  still  entire  to  do 
it,  whensoever  they  would. 

And  when  all  is  done,  I  may  say,  all  this  is 
^  Nihil  ad  rem,'  and  concerns  not  the  porat  in 
^utstioii,  which  is,  if  the  Lords  hare  done  well 
4>r  ill  in  relieriog  Skinner  against  the  East- 
India  Company,  Ibr  he  was  not  rvliemble  at 
the  common  law  (as  hath  been  shewed :)  and 
if  he  had  not  been  relieved,  there  had  been  a 
failure  of  justice :  so  as  there  was  a  necessity  of 
their  lordships  acting  in  that  particular,  to  keep 
no  tbe  public  justice  of  the  kingdom.  And 
ail  precedenu,  and  all  that  can  be  said  and 
urged,  to  shew  that  the  House  of  Peers  ought 
not  to  ineddle  with  matters  determinable  at 
law,  are  in  truth  out  of  doors,  and  cannot  con- 
cern this  House  of  Peers,  which  nerer  did  it, 
but  the  contr.iry  ;  for  whensoerer  it  appeared, 
that  any  business  before  tliem  was  proper  to 
be  tried  at  law  they  presently  dismissed  it :  yet 
ainoe  their  right  is  questioned,  they  must  defend 
it,  ihiHigh  thry  gave  no  occasion  for  it,  having 
not  at  all  put  tluit  right  in  execution,  nor  (as  it 
may  well  he  presumed  by  their  proceedings 
hereto)  ever  intending  it 

As  to  the  <l  otiier  precedents,  of  petitions 
answered  m  parliament  efthe  14  of  E.  9.  which 
the  c^ntlemeu  of  the  House  of  Commons  thero- 
selvrs  sof  med  not  to  lay  so  much  weight  upon  ; 
the  Lords  lhoi»ght  they  did  wisely  in  it,  for  they 
were  not  soch  as  would  hear  weight  to  build 
apon ;  the  Lords  of  that  pariiament,  arcor- 
drag  to  the  several  natures  of  the  businesses 
petitioned  for,  dismissed  the  petitioners  with 
several  directions ;  which  shews  the?  took  cog- 
nisance of  those  matters;  one  wns  directed  to 
tak«  out  his  writ  *  novc  disseisins  ;'  and  an 
other  to  bring  his>action  of  trespass;  the  third 
they  send  so  ihe  common  law;  tlie  fourth  into 
the  cliancerv ;  the  fifth  they  ordef  to  bring  his 
actitm  of  debt ;  the  sixth  who  complained  of 
several  th'mgs,  to  him  they  gave  particoUr  an- 
vmtny  and  pariicutar  dircet&Mia  to  every  poin); 


one  of  which  <tbty  said)  pcvtaiMd  not  In  the 
king,  that  is,  t«  his  hiws,«o  tbay  ooold  giiia  no 
order  in  it;  it  wa»coacaming  the resigpatioo 
of  a  iivingy  which  was  to  be  tiytd  by  tlie  hms 
of  the  church ;  for  the  otiiar  points,  they  dis- 
posed them  into  their  proper  chamiela.  Was 
this  to  he  doeo  by  a  court,  that  had  no  juris- 
diction in  these  matters ?  Mo  lataonal  man  oao 
think  so. 

But  it  woaki  b«  considered,  that  in  this  case 
of  Skinner's  the  Lords  coald  pve  none  of  those 
answers,  neither  *•  sibi  perquimt  per  brave  de 
'  canoellaria,'  oor  *  seqoaftur  ad  kgem  oooh 
'  mutom,'  or  to  brine  this  or  the  other  actioa. 


For  neither  law  nor  aquitv  u  the  ordtoai^  way 
of  the  inferior  courts  oouid  relieve  him  lor  the 
lorn  of  his  real  estate  in  the  Indies :  the  jodges 
said,  he  was  not  raUevable  for  bis  bouse  Mid 
island  ;  So  as  none  of  those  precedenu  are  ap- 

Ehcable  to  the  poiat  in  question.  Not  that  tbe 
iw,  even  in  the  ordinal  esecution  ol  it,  pro* 
vidcs  not  for  the  punishment  of  ell  oriuMS  t  It 
docJeres  apunst  aSsd  ooedeasiis  the  fiwt,  hut  can 
not  reach  the  penon  to  penish  him,  when  be 
hath  committed  that  fact  in  a  foreign  ceeatiy, 

<  obi  lex  Anglic  noo  currit.*  And  the  bouse 
of  peers  hath  but  helped  the  lew  to  iettgt  such 
punishment  upon  offenders^  as  by  the  lew  was 
doe  to  them,  which  otherwise  they  had  caoaped. 
And  were  it  but  this,  it  sufficiently  jostifiei  the 
prooeedinp  of  the  Ijirds  in  that  periicuier  case. 
Then  as  lo  tjie  jurisdiction  of  that  house  ia  dK 
general  it  will  be  made  as  apperent  as  the  sua 
St  noon,  how  they  have  ia  ell  times  exercised 
it  to  the  relief  of^aU  persons,  who  stood  in  need 
of  their  relief,  even  for  things  done  within  the 
kingdom. 

Where  the  law  had  provided  a  venedy,  they 
applied  it ;  Sometimes  themselves  woeld  take 
the  pains,  in  cases  that  desetved  it,  whese  there 
was  something  extreurdinery  to  move  them  to 
it,  and  when  they  were  at  leisore  from  the  more 
weighty  and  important  eAurs  of  the  kingdom. 
Sometimes  they  would  send  it  down  to  the  iin 
ferior  courts,  to  do  it  for  them,  end  give  them 
authoritv  for  it,  (which  theyceuM  not  have 
done,  if  they  bed  not  had  it  themselves,  for 

<  nemo  dat  id  quod  noo  faabet)  as  in  the  case 
of  certtin  rioters  11  H.  4,  n.  98,  io  the  £«act 
Abridgement,  whom  they  turned  over  le  the 
King's  Bench,  and  gave  tliose  judges  eetfaority 
to  end  the  business,  where  the  law  had  oot 
provided,  there  they  wookl  not  meddle  them* 
selves,  and  declared  it  so.  That  none  else  net* 
tber  bhould  presume  to  meddle :  As  eposi  the 
peticion  of  Martin  Chambeiiain  in  that  14  £. 
9,  p.  409,  who  upon  the  suppression  of  the 
Knights  Templars  desired  to  be  pot  into  the 
possession  of  a  manor,  which  the  'Trmplers 
(whilst  they  stood)  had  heM  of  him.  The  enswer 
is,  <  quod  non  est  lex  ordineta,'  tbere  was  no 
law  ordained  in  the  case;  And  because  the 
law  had  not  determined,  how  thorn  lands  should 
be  disposed  of,  the  Lords  wouhl  say  nothii^  to  it. 

But  will  it  not  be  seid,  that  this  emkea  good 
what  the  Commona  objected,  agaieet  the  Lords 
ictainiqg  this  caoie  ef  ^ 


ns} 


STATE  TRIALS,  \%  CvAttss  U.  \W(i.^^lhe  Home  t^f  Peen. 


[7M< 


)nurts  of  it  were  not  determinaUe  in  We&tmins- 
ter-k^ll ;  whereat,  there'  being  no  law  concem- 
ing  those  poiiiu,  till  there  hari  been  one  made, 
their  lordibips  ^odld  not  hnve  meddled  with 
rheffl?  At  the  Lordt  in  that  parliaoient  of 
Sd.  %  woold  do  nothing  in  Chivinberlain't  cave, 
becanse  the  law  had  not  provided  for  it:  And 
t9  in  thoee  two  cases  mentioned  b?  the  House* 
ef  Commons,  that  if  an  inherirrix  tbrfeiting  hy 
her  hashand's  default,  where  (as  tlie  statute  of 
Westminster  the  second  expressed  it>  a  durum 
nt  was  in  the  case:  And  thst  if  the  hospitsl  of 
St.  Leonards  9  H.  0,  n.  37,  which  had  a  clear 
fight  to  a  com  rent,  jet  the  Lords  could  not 
relieve  them,  but  both  were  fain  to  have  acts 
of  parliament.  ' 

This  receives  a  twofold  answer ;  one,  that 
there  are  other  motives  in  this  case  to  make 
the  Lords  retain  it,  and  give  Skinner  relief; 
hmt^  is  a  poor  man  oppressed  hj  a  rich  com- 
'pany,  with  whom  he  was  no  ways  able  to  wage 
law :  And  thai  consideration  hath  in  all  times 
prevailed  with  that  bouse,  which  is  composed 
of  persons  of  generous  and  noble  spirits,  who 
can  tiot  see  poor  men  oppressed  without  feel- 
ing in  their  hearts  an  inclination  and  a  desire 
to  relieve  them  :^  But  secondly  we  must  distin- 
guish between  a'  fiict  not  being  a  crime  in  the 
eye  of  the  law,  which  is  neither  *  malum  in  se,' 
nor  *  malum  prohibitum,'  and  when  the  fact  it- 
telf  being  odious  and  punishable  by  all  laws  of 
God  and  man,  only  a  circumstance,  as  the  nlace 
where  it  was  committed,  puts  it  out  or  the 
power  of  the  ordinal^  courts  of  justice  to  take 
cognimnce  of  it,  which  are  kept  to  forms,  and 
tnay  not  transgress  them;  In  the  first  case,  the 
House  of  Lords  cannot  punish  that  for  a  crime 
which  the  law  doth  not  make  a  crime,  but  in  tlie 
second  case  God  forbid  there  should  be  such  a 
failure  of  justice  in  a  kingdom,  that  fellow  sub- 
jects sbould  rob  and  worry  and  destroy  one 
another  (though  in  foreign  parts)  and  there 
sbould  be  no  punishment  for  the  wrong  doer, 
nor  relief  for  the  party  wronged,  when  tbey 
come  home;  For  then  tlie  king  might.be  d«& 
prived  of  many  a  good  subject,  the  land  lose 
many  of  her  people,  tradinp  receive  much  pre- 
judice, and  so  kmg  and  kingdoin  suffer  great 
loss,  and  all  without  remedy. 

But  then  say  the  House  of  Commons,  where 
the  law  bath  provided,  and  there  is  an  ordinary 
remedy,  an  extraordinary  ought  not  to  be  tried : 
To  this  the  Lords  answer,  that  their  Hou»e  is 
itf>t  an  extraordinary  remedy,  but  the  ordinary 
remedy  in  extraordinary  cases,  and  this  of  Skin- 
ner's was  so,  both  in  point  of  difficulty,  and 
point  of  compassion. 

And  to  what  is  said,  That  it  is  the  interest  of 
all  men  in  England  to  be  tried  by  juries,  and 
there  is  remedy  against  wilful  juries  by  attaint, 
but  here  is  no  remedy  nor  no  appeal,  it  is  an- 
swered, That  the  Court  of  Chancery  disposeth 
of  mens  estates  without  a  jury,  every  court  of 
justice,  every  judge  in  his  drcuic  seu  fines  on 
mens  heads  upon  several  occasions  without  m 
'ury ;  Maoy  are  tried  for  thcfr  lives  and  their 
berties  (wfarah  is  xaore  than  estate)  in  the 


House  of  Peers  upon  an  Impeachment  of  iKe 
House  of  Commons,  who  are  not  a  jury,  nor 
are  sworn ;  therefore  thtit  assertion  holds  not. 
That  all  men  in  all  cases  are  tried  by  juries ; 
And  for  matters  of  appeal,  there  doth  lie  one 
to  the  next  parliament,  or  the  next  session :  but 
it  will  be  said,  that  is  to  the  san>e  persons; 
and  what  houes  of  any  remedy  ?  for  they  will 
make  good  their  own  act :  To  this  is  answered^ 
It  is  what  the  law  of  the  land  hath  established ; 
we  must  not  be  wiser  than  the  law ;  It  i»  what 
our  ancestors  thought  sufficient,  what  hath  been 
the  practice  of  all  times ;  and  i\'  we  it  ave  poste- 
rity in  as  good  a  condition  as  odr  ancestors  left 
us,  they  will  have  no  cause  to  complain.  Then 
we  must  presume,  that  courts  of  justice  will  do 
Justice,  and  will  do  right ;  that  upon  bettei*raa- 
son  shewed  upon  the  appeal,  they  will  alter 
their  minds,  and  give  another  judgment :  1  hey 
have  done  so  heretofore;  How  many  judgments 
of  parliament  have  been  reversed  by  succeeding 
parliaments  }  and  where  there  is  cause  for  it, 
we  must  hope,  they  will  do  so  again. 

Tlien  whereas  it  is  said.  That  the  greatness 
of  the  charge  and  the  inconveniencies  of  attend- 
ing causes  m  the  Lords'  House  is  an  argument 
against  their  judicature;  They  answer, That  it  is 
not  the  House  of  Lords,  tliat  appoints  such  great 
fees  to  counsel ;  it  being  left  to  their  consciences 
that  take  them,  and  to  the  will  and  discretion 
of  their  clients  who  give  them,  and  who  (with- 
out an  act  of  parliament  to  restrain  it)  may  give 
what  they  will,   or  rather  wliar  they  must: 
However  the  Lords  say,  that  the  charge  in 
Chancery  is  greater,  there  having  been  some 
times  forty,  fif^y  orders  made  in  one  CAOse ; 
and  the  delay  much  greater,  so  as  some  causes 
have  lasted  there  very  many  years :  And  even 
at  the  common  law,  how  many  verdicts  have 
been  given  in  one  cause,  contrary  verdicts,  one 
for  the  plaintiff,  another  fur  the  defendant  f 
Contrary  rules  of  Court,  the  judges  give  a  rule 
one  day,  and  three  days  after  give  another 
clean  contrary  ?  As  an  instance  of  it  can  be 
given  but  of  last  Trinity  l>rm  in  the  King^»- 
fiench.    These  are  inconveniences,  that  lie  iMit 
in  the  House  of  Peers.    But  admit  there  were 
inconveniences:  Many  laws  are  found  incon- 
venient, which  yet  are  put  in  execution,  and 
all  obedience  given  lo  them,' whilst  they  stand 
unrepealed.    And  the  question  is  not  now  of 
convenient  or    inconvenient,  hot    matter  of 
right«    Is  it  the  rijtht  of  the  House  of  Peers f 
hath  it  still  been  the'  custom  and  usage  of  par^ 
liaments,  and  cot»sequi'nily  the  law  of  parlia- 
ment, that  they  should  exercise  such  a  power 
of  judicature  f  If  it  he  so  (as  it  is  and  will  be 
sufficiently  proved)  then  the  point  of  eonVe- 
niency  or  inconveniency  is  out  of  doors  $  well 
may  ii  be  a  motive  to  after  it  by  the  law.    Bat 
we  will  play  with  them  at  their  own  weaj^n, 
and  join  issue  upon  that  point,  that  the  incon» 
veniency  is  but  imaginary,  and  so  for  from  ao 
ineonvenience,  that  it  is  the  great  advantage  of 
the  subject  that  it  should  be  so :    As  well  to 
give  reiief  in  cases  otherwise  unreiievable,  as  to 
assist  aiid  help  on  the  adgiioistmtidn  of  justici^ 
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whvn  sooMlMMft  th«  greatocM  and  pow«r  of 
tooie  p«r.HODi  would  else'  b«ar  dowo,  or  nuicb 
obttruci  Mid  biofler  ibe  proctcdinp  of  iolerior 
Courts. 

An  oW)sctioa  also  was  raised,  '*  Hnw  shall 
tbe  Lords  jQd((ueats  ht  executed  aft^r  ihe 
rising  of  ibc  parliament?  For  so  the  sobject 
may  be  deceived :  Aod  wbea  be  tbioks.  ibat 
with  mucb  charge  be  bath  made  an  end  of  bis 
bnsi«ess,  lie  is  never  ibe  nearer;**  And  it  is  tin- 
•weredi  that  the  House  of  i*eers  is  not  as  the 
House  of  Commons,  whose  orders  are  only  of 
force,  wkilvt  tbey  art  sitting,  tbey  have  power 
seAicient  lo  re<)uire  obedience  to  their  judg* 
neais;  Nor  bath  it  been  kuowo,  that  ever 
aay  judg^nent  of  the  Umise  of  Peers  was  not 
submitted  unto  and  obej^ed*  till  now  in  this 
CMeof  SkinnerV  that  the  East- ludia  Company 
sunds  out  in  de&aace,  aod  refusetb  all  ob^ 
dience  to  it.  In  15  R.  3.  n,  17,  in  tbe  Case  of 
the  Abbot  of  St.  Oteches  complaining  against 
John  Rokell  for  divert  embraceries,  and  for  not 
obeying  an  order  of  the  duke  of  Lancaster's 
vade  therein,  the  Lords  confirm  that  order,  and 
charge  the  Lord  Cbancell  jr  to  s«e  Rokell  per- 
form it.  Why  may  not  the  Lords  dii  the  same 
still,  if  they  doubt  of  obedience  to  their  orders? 
But  lh^re  was  never  que»tion  made  of  it  bePire ; 
And  there  are  many  precedents  of  orders  given 
to  persons  to  act  something  in  ihe  intervals  of 
'parlittmenis,  and  to  give  an  account  of  it  to 
the  Lorda  at  the .  next  ensuing  par]iam«>nt, 
which  shews,  ih»t  tlieir  auiliority  still  continues, 
to  empower  ib«>se  persons  to  act  and  to  execute 
tlieir  orders  even  when  the  parliament  is  ariseo ; 
1&  E.  3.  n.  48.  The  bisiiops  of  Ouresne  and 
Salisbury,  the  carl  of  Nortbampioni  Warwicki 
Amodeli  aiul  Salisbury  are  appointed  to  take 
the  answer  of  the  archhtshap  of  Canterbury, 
and  to  report  it  to  the  next  parliament :  And 
61  £.  3.  a.  96.  It  is  there  specified,  How  in 
the  parliament  before,  one  Uut(h  Stafiblk  had 
batn  aecttsed  of  divers  extortions,  and  that  a 
c«nMui9«ion  was  then  granted  to  the  ear!  of 
Suffolk  and  sir  John  Cavendish  to  inquire  into 
it^  who  so  haa  dooe«  and  had  fouiHl  him  guilt- 
Im  by  18  Inquests,  which  sir  John  Cavendish 
did  us  that  present  parliament  witness  to  be 
tme :  By  all  this  it  appears,  that  the  authority 
of  the  House  of  Peers  ends  Bot  witli  the  parlia- 
■MMy  but  their  judgments  still  continue  in  fuU 
force  and  power;  aud  they  may  appoint  per- 
•MS  to  Me  them  executed  if  they  please. 

And  whereas  the  House  of  Commons  doth 
not  deny  tbem  a  power  of  judicature  upon 
Writs  of  Error  and  upon  appeals.  Will  not  the 
aane  objection  be  as  welt  ai^nsl  their  judg- 
ments in  those  cases  ?  For  seldom  that  they  be 
^t  in  execution  before  the  parliaoseut  rise,  so 
11*  takes  away  their  whole  judicature,  as  in 
Irnth  ail  the  other  objectiooa  would  do,  could 
they  be  made  good. 

And  whereas  it  wassaid,  *<  That  none  of  the 
king's  courts  can  give  remedy,,  where  the  king's 
writ  cannot  run;  and  where  his  majesty's  sove- 
leignty  dotb  not  cnuie,  ihe  joriadietion  of  the 
Ft«s  CMk  hue  BQ  place;**  U  wai  aawscred^ 


that  there  chiefly  the  power  of  tiie  House  of 
Peers  is  to  give  remedy,  because,  tt  only  can ; 
As  for  ueasons  (till  the  Statutes  of  126  H.  8.  c. 
13.  33  H.  8.  c.  2t  aod  6  B.  6.  c  11,  Mbicb  have 
made  ibem  triable  wabin  the  jrealoi)  and  aU 
misdemeanors  committed  in  Cvreign  parts, 
which  never  were,  nor  yet  are,  triable  at  the 
common  law :  Of  this  there  are  multitudes  of 

Srecedcnts,  Gomenix^  Wesiuu,  SegravCi.  HaU„ 
Lichill,  &c. 

And  here  within  the  kingdom  the  kind's  writ 
doih  not  originally  run  iu  all  places,  as  for* 
esaipple,  in  the  counties  palatine,  yet  no  man 
will  deny  the  authority  of  the  Lord«  in  parlia* 
meat  taking  place  there ;  9  R.  3.  n.  13.  Tbn 
duke  of  Lancaster  complains  of  sir  John  Sian* 
le^  for  not  suing  out  his  livery  fir  the  manor 
ot  Latham  in  the  duke*s  court  of  Chancery^and 
yet  entering  upon  it;  they  declare  ids  entry  uiH 
lawful,  and  order  bim  to  sue  out  liis  liiery  us 
the  duke's  court.  The  king's  writ  did  nui  nia 
there,  but  the  authority  ol  the  Lords  did. 

Another  objection  was,  'I  hut  oU  proceedings 
ought  to  be  in  Latin,  and  no  record  to  be  iu 
Elfish:  But  the  Lordb  had  thought, Thai  none 
h9i\  ever  yet  doubtc<l,  but  the  House  of  Peers 
had  been  a  Court  of  IU  cord,  where  all  the  pro- 
ccedioes  and  orders  and  j'ldfrneiUs  have  been 
in  English  ever  smce  U.  6.'s  time.  AU  acts  of 
parliament  in  Eo^Usli.  All  impcaclunenta, 
even  those  braiiKht  up  by  the  ilonse  of  Com<» 
mom,  the  proceedings,  and  the  ^eoteuce,  nil  in 
Engtikh.  The  ancient  records  were  in  Frencii, 
and  the  pleadings  bkewi&e,  till  tlie  statute  of 
36  Ed.  3,  wliich  appoints  pleadings  to  be  in 
English,  and  to  be  catered  and  eiimlled  in  Latin 
(so  the  print  saith,  but  in  sir  Robert  Cotton's 
Abridgment  of  the  Records  it  is  observed  that  tb« 
record  itself  warraun^  no  such  thing:)  Tbnn 
tlic  Chancery  proceedings  are  all  in  Engjisbg 
the  .pleadings,  orders,  and  decrees :  yet  i(  will 
not  be  denied  but  that  is  a  Court  of  ReoonL 
Sir  Edward  Coke,  who  alone  is  of  another  opi* 
nion  concernii^  the  Cimncery,  and  i^mmi  thm 
ground,  because  the  proceeding  is  in  £ogUsb» 
yet  makes  the  House  of  Co^nmoos  itself  a  Court 
of  Record,  where  every  body  knows  all  is  io 
English;  Intt.  4.  part  p.  23,  so  he  dotb  not 
tibi  cofutare. 

The  last  objection  and  indeed  the  chief  one 
(if  true)  was.  That  it  deprives  the  subfeoi  of  the 
benefit  of  Ma^na  Charts,  which  will  have  all 
men  to  be  tned  by  their  peers,  or  by  the 
law  of  the  land  ;  and  the  95th  of  Ed.  3»  oa^x 
4,  that  none  shall  be  apprehended  npoo  pet^ 
tion  to  the  king  or  council,  (and  covncil  her* 
they  interpreted  to  be  the  House  of  Lcwds)  boc 
upon  indictment  or  presentment,  or  by  writ 
original ;  and  the  49nd  of  Ed.  3,  which  is  to  the 
same  purpose;  It  was  urged  funhor  that  no 
writ  was  ever  made  returnable  *  Coma  Doai- 
nis  spiritoalibos*  et  temporalibvs ;'  imd  it  was 
said  m  regard  of  the  island^  being  in  a  foreigpi 
prince's  jurisdiction,  that  it  ought  to  have  been 
done  b^  act  of  parliament,  for  that  no  court  of 
his  miyesty  can  give  remedy,  where  his  majes> 
^8  writ  cannot  run,  por  can  th« 
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of  the  Housft  of  Pctrt  havo  place  thtre :  Ano- 
ther obicrvatioii  they  luid  upon  Ux  ttrrm  in 
Magna  Cbarta,  That  in  the  arguments  of  the 
king's  learned  counsel  8  Car.  they  made  Ux 
Htttt  ta  be  the  pleii&ure  of  the  king^  and  the 
Lordi  were  desired  to  consider  upon  this,  if  by 
arguing  vbet  the  pr(ioeodio|»s  of  their  house 
were  Maimained  to  be  Keeundum  legem  ttrrm, 
it  Jnay  itot  as  well  be  said  that  Magna  Charta 
will  hare  men  to  be  tried  <  Per  judicium  pa- 

*  riuin  aut  per  legem  ter^s/  that  it,  by  the  will 
«f  the  Lords. 

It  nofv  remains  but  to  set  forth  the  Preoe- 
deuts,  which  tlie  Lords  did  on  their  part  alledge, 
with  some  few  more  anciv^nt  ones,  which  sltall 
be  added  for  the  vindicating  and  asserting  of 
their  right  unto  this  (never  before  controverted) 
point  of  their  judicature,  in  all  cases  of  what 
•oture  soever,  when  sometbing  extraordinary  in 
those  eases  did  uiduoe  them  to  exercise  it  ;>  of 
which  they  were  the  sole  judges,  that  being  a 
Irust  lodged,  in  tliem  by  the  very  frame  and 
constitution  of  the  government. 

In  the  black  book  in  the  Tower,  which  is 
priote4  by  the  -name  of  Flacita  Parliamentaria, 
30  £.  i,  f.  ttSl,  is  the  case  of  sir  William  Pay- 
neil  and  Margaret  his  wifip  suing  ibr  dower  noon 
the  lands  of  John  Cameys,  who  had  been  Mar- 
garet** fonner  husband,  and  whom  she  had  left 
he  yet  living;  and  they- now  >desiring  to  be 
fried  by  their  bojintry  aipon  the  point  of  adul- 
tery, and  the  ^mls  not  allowing  of  it;  This 
hath  been*  at  large  expressed  before,  therefore 
I  only  mention  it  now. 

-  In  the  same  book  p.  1166,  83  Ed.  1,  the  case 
of  Nicholas  Segrave,  who  was  tried  in  pariia- 
nent  for  leaving  the  king's  army  then  in  Scot- 
land, and  going  over  into  France  to  fight  with 
•ne  John  de  Crumbwell  upon  a  falling  out  be- 
tween them,  they  being  together  in  the  king's 
army:  This  was  a  case  not  triable  in  West- 
ninsterohall,  nor  punishable  in  any  ordinal^ 
eouf  t  of  jnscice  by  the  common  law  of  England, 
jti  tbe*neu8e  of  Lords  could  try  him,  and  ad 
judge  him  worthy  of  death :  and  one  thing 
more  is  observable  in  that  record,  That  a  writ 
k  issaed  to  the  sheriff  of  the  coanty  to  take 
four  knights  with  htm  and  in  their  presence  to 
•ummon  Segrave,  *  Quod  etset  coram  Domino 

*  rege  in  proximo  Parliamento  suo  npud  Westm. 

*  ad  andiendmn  voluntatem  ipsius  regis,  et  ad 

*  fsciendum  et  recipiendum  ulterius  quod  curia 
'  Domini  regis  oonsideraret  in  prsmissis :'  so 
here  is  a  writ  returnable  iii  Parliament,  and  the 
sheriff  did  acoerdingly  make  his  return,  that  he 
had  summoned  and  cimrieed  him,  *  Quod  esset 

*  coram  Domino  rege  in  isto  parliamento  nunc 
'  joxta  formam  et  tenorem  mandaii  pnedicti,' 
^c.  It  was  therefore  a  grois  mistake  to  say, 
That  never  any  writ  was  made  retomable  in 
parliament,  as  it  was  likewise  one  to  say,  That 
the  House  of  Peers  coald  give  no  remedy,  where 
was  not  remedy  at  law,  this  preoedect  proving 
the  contrary  to  both. 

$1  Ed.  1,  p.  195,  136,  &c.  The  archbishop 
'<»f  York  is  questioned  in  pai^iamcnt  forexconi- 
4BomcaUng4be  bishc^  ^  Duresine :  Thegronnd 


of  the  exoommunication  was,  for  that  the  bishop 
of  Duresme  had  impriMoned  two  pemons  em- 
ployed by  the  archbishop  to  cite  the  bishop  to 
appear  before  him.     The  archbishop  appeals, 

*  £t  dtcit  quod  de  seotentia  a  oanone  Uta,  et 

*  per  ipMm  dedarata,  iu  curia  Domini  regis  nna 
'  debet  respondere/  Tlie  House  of  Lords  ^uee 
on :  The  other  side  ailedgiug,  That  the  bishop 
in  his  temporal  capacity,  as  count  palatine,  had 
committefl  those  men,  and  it  pertained  to  the 
king,  and  not  to  the  archbishop  to  lake  cogni- 
zance of  the  iraprisoameAt,  if  or  no  it  waalaw- 
fttl;  The  judgment  is,  *  Videtar  domino  regi 

*  in  pleno  parlaniento,  prasdictis  comitibus,  ha- 
'  rotiibus,  Ike.    Quod  pnedicius  archiepiscopus 

*  quantum  in  ipso  fuit,  uitebatur  usurpareeuper 

*  ooronam  et  dignitatem  regiam,  &c.     Propter  ^ 

*  qued  per  comites,  barones  et  justiciarius  ci 

*  omiies  alibs  de  consiiio  ipsius  domiai  re^ 
'  unanimiter  concordatum  est,  quod  pmdiotos 
^  archiepiscopus  oommittatnr  prisone  pro  o^ 
'  fema  et  transgressione  prvdictb.  Et  super 
'  hoc  ante  judicium  pronunciatum,  (licet  im^ 

*  nimiter  de  consiiio  predict.  Magnatum  et 
'  aliorum  ooneordatum  fuisset  tenendum  in  hoc 

*  casu  et  similiter  in  casibus  consimilibus  in  per- 
'  petuum)  pradictus  archiepiscopus  magnates  et 
'  alios  de  eonsilio  ipsius  domiot  regis  rogavit, 
'  quod  pre  eo  dominum  regem  requirerent,  uc 
'  ante  pronuociationcro  judtoii  ipsum  adgratiam 

*  suam  udmitteret  et  voluntatem  suam.'  They 
tfiteroeded  for  him,  and  he  made  fine  to  tite 
king  oi  4,000  marks,  and  was  received  to  fa« 
vour.  Thev  did  not  only  give  a  judgment  in 
this  particular  case,  (which  being  *  Coutra  co- 
<  ronam  et  dignitatem,'  was  triable  in  West- 
minster-hall) but  they  declare  it  to  be  a  stand- 
ing  rule  for  the  judgine  of  all  cases  of  like  na- 
ture; which  shews  the  absoluteness  of  .that 
power  of  judicature,  which  is  lodged  in  that 
House. 

It  was  said,  that  the  Lords  could  not  take  a 
cause  to  themselves  p€r  iaituMy  and  before  it 
had  paseed  all  the  formalities  below ;  that  « 
Writ  of  Error  did  not  lie  from  the  Commeo 
Pleas  to  the  Lords  House,  but  muM  first  be 
brought  to  the  King's- bench  ;  and  th*  case  of 
the  bishop  of  Norwich  was  uiged,  SO  Ed.  3. 
And  it  is  acknowledged,  the  Lords  would  not 
receive  that  bishop's  complaint,  but  sent  him 
away  with  that  answer,  nor  could  they  give 
him  any  other :  For  Writs  of  Error  have  their 
walk,  and  their  gradual  proceeding  chalked 
out,  and  settled  by  several  statutes,  and  by  the 
common  law  of  the  land;  but  what  doth  that 
signify  against  the  judicature  of  the  House  of 
Peers?  No  man,  saith  the  Lords,  can  either 
take  cognizance  of  causes,  or  judge  causes 
against  the  law  of  the  land,  and  take  them  per 
sa//Nifi,  when  the  law  prohibits  it :  But  they  do 
say  and  affins,  that  by  all  the  examples  and 
precedents  of  former  times,  it  bath  been  the 
usage  of  that  house  to  receive  compleinu,  and 
give  remedy  in  all  cases,  where  tne  law  hath 
not  expressly  otherwise  determin^^d;  and  if 
there  be  any  thing  in  the  case  which- mefiis,  er 
rcquirii,  and  needs  something  obere  Ihe  ordi- 
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nary  |>ower  sod  proceeding  of  ibe  inferior 
ooiutt  of  justice,  to  adoiiniHer  that  relief  which 
it  juM  and  due.  A*  in  oases  of  ditf  culty  where 
a  court  cannot,  or  of  df  laj  where  it  will  ni>t 
proceed,  the  Lords,  wlto  have  a  seoei  al  in»pec- 
tion  into  the  admioistraiiou  of  thr  justice  of  ihe 
kingdom,  and  into  the  proceedings  of  all  other 
courts,  have  ever,  upon  applicatiun  made  to 
them,  assumed  to  tliemselves  the  cognizance 
of  such  causes.  14  £d.  3.  Sir  John  Stanton, 
and  bis  wife,  had  passed  a  6ne  of  certain  lands 
to  Thomas  Oranilitirn,  wh«  reverts  them  hack, 
and  bj  that  means  settled  them  upon  the  wife; 
Sir  Jeffry  Stanton,  as  neit  heir,  brings  his 
FormeUon  en  U  deactnder  in  the  Common 
Pleas,  where,  after  some  proceedings,  upon  a 
demurrer  in  !aw,  sir  Jelfry  could  not  get  the 
judges  to  prucv'ed  to  judgment;  upon  vkhich 
he  petitions  tlie  king  in  parliament,  which  no 
ma^  will  deny  lu  have  been  in  the  House  of 
Peers.  Tliey  eiaiuine  ilie  matter ;  and  after- 
ward order  a  writ  under  the  great  seal  contaii»- 
ing  the  whole  mtttter  to  be  sent  to  the  judges 
there,  willing  them  thereby,  if  the  matter  so 
stood,  to  |>roceed  to  judgment  without  delay : 
They  not  doing  it,  an  Alias  is  sent ;  and  the 
judges  doing  nothing  then  neither,  and  sir 
Jetfry  reitewiu^  his  petition ;  The  Lords  com- 
inaudrd  the  derk  of  the  parliament,  sir  Tho- 
mas de  Drayton,  to  go  to  bir  John  Stoner,  and 
the  rest  of  tlie  judges  of  the  Common  Pleaji,and 
to  rei)uire  them,  according  to  the  plea  pleaded, 
to  proceed  to  judgment,  or  else  to  come  into 
the  lloo»e  witli  the  whole  record,  so  as  in  par- 
liament judgment  might  be  given  for  one  or  the 
othtr  of  the  parties.  The  judges  came  at  the 
^ay,  and  the  busiaesn  was  beard,  and  it  was 
adjudxed,  Thiit  sir  Jeflfry  should  recover;  and 
a  writ  under  the  treat  seal  was  sent  to  the 
judges  tf|  give  judgment  accordingly  :  Here 
then  the  kin^  in  parliament  assembled,  that  is 
the  House  ol  Peers,  upon  a  petition,  assumes 
the  cognisance  of  a  caus«,  depending  in  the 
court  of  Common  Pleaa;  which  was  so  far  from 
having  passed  all  the  formalities  helow,  that  is 
to  say,  an  appeal  to  the  KiiigV  beach  and 
Chancery,  that  it  was  as  yet  undetermined  in  i  be 
Common  Pleas.  Nor  did  it  appear  unto  them 
•pon  what  grouiMl  it  was,  that  the  judges  gave 
sot  judgment;  so  they  might  have  answered 
air  Jeffrey  Stanton's  peiititm  with  saying,  that 
they  would  first  see  what  the  court  would  de- 
termine, and  what  the  Kin^Vbench  after- 
wards ;  But  they  apply  themselves  to  gi%'e  him 
reUef :  And  yet  no  votes  passed  against  that 
House  for  so  doiny,  as  now  hath  been  in  the 
case  of  Skinner  agaiust  this. 

So  in  the  parliament  of  18  Ed.  1.  p.  16.  of 
the  Ptacita  rarliameotaria,  William  de  Wast- 
hoi  complains  of  Matthew  del  Exchequer,  for 
cozening  him  upon  the  levying  of  a  fine  before 
the  judges  of  the  Common  Pleas,  by  procuring 
an  attorney  to  slip  in  other  lands  -unknown  to 
Wasthol,  and  which  he  intended  not  to  pass  in 
the  fine:  TJiitis  returned  back  to  those  judges, 
because  the  fine  had  been  levied  before  them, 
*  £t  dictum  cat  iisdem  justiciariii^  quod  re- 

3 


*  eordttm  iatod  Jd  rotolia  sais  ladaiiC  irrotalaref 

*  et  tam  saper  recosdo  iato  qnam  sopar  aiiia 
'jpsom  Matthcum  coram  eis  continnrptibos 

*  procedant  ad  judicium  et  debtium  et  fettintim 
'  facia nt  justius  compicoientam/  True  !  the 
House  of  Lords  is  not  so  buuad  up  to  forms, 
but  that  it  may,  when  it  tbiiika  good,  to  vary, 
and  retain  a  cause  at  one  time,  which  it  will 
not  do  at  any  other  tinM.  Yet  we  see  they 
were  proper  judges  in  this  cause,  for  they  order 
Wasthul's  complaint,  and  tiia  proceeding  be- 
fore them  to  be  entered,  as  a  record  m  tba 
Common  Pleas,  and  those  judges  to  proceed 
upon  ir,  which,  if  they  bad  not  bad  cognixanot 
of  the  matter,  had  been  all '  coram  dod  judice,' 
and  could  have  signified  nothing. 

And  I  must  observe  one  thing,  which  I  think 
will  not  be  denied,  thai  in  all  those '  Plaeita 
'  Parliamentaria,'  whatever  ia  said  to  be  dona 
'  coram  rege  in  parlamento,'  is  to  ha  vndcr- 
stood  of  the.Hoose  of  Peers,  where  the  king  was 
in  those  times  commonly  present,  and  alwaya 
understood  to  be  there  representatively ;  So  at 
his  name  was  ever  mentioned  ia  the  pnxaacd- 
ings,  even  when  his  person  was  absent,  being 
sometimes  out  of  the  kingdom,  sometimes  de- 
tained away  by  sickness,  or  other  oocaaion ; 
As  50  Ed.  S.  n.  35,  it  ii  said.  The  king  ordains, 
That  from  thenceJorth  no  woman  uould  for 
maintenance  pursue  matters  in  the  kin^s 
courts  upon  pain,  &«.  And  then  was  the  king 
kick  at  Eltham,  aad  could  not  oobm  to  pariia- 
ment,  as  appears  by  n,  49.  aad  it  was  only  the 
House  of  Peers  that  omrie  that  order.  So  in 
judgments,  though  in  ancient  timci  they  were 
mostly  entered  aa  given  by  the  king,  yet  it  was 
the  Lords'  Uouie,  which  was  Cnrim  ArgU^  that 
gave  them. 

For  we  most  know  the  king  hath  a  doable 
caoacity  of  sitting  in  the  House  of  Peers,  ale* 
gislative  capacity,  when  he  hath  in  hianelf  a 
negative  voice  to  what  even  both  haaset  have 
concluded  and  done,  which  signifies  nothing 
without  hit  assent,  and  hie  single  dissent  makes 
it  all  full  and  void ;  this  it  in  passing  act!  ef 
parliament,  and  making  of  lawt;  the  other  it 
a  judicial  capacity,  when  be  will  please  to  as- 
sist, and  be  present  at  the  ordinary  traasactione 
of  the  bouse,  as  beretofoce  was  osoal ;  which 
alters  not  the  constitution  of  it  as  it  is  a  ooert^ 
gives  it  no  more  power  nor  jurisdiotion  than  it 
had  before,  he  being  then  biut  in  a  manner  aa 
chief  judge,  and  not  doing  any  thiiig  singly^ 
but  according  te  the  plorality  of  opinions ;  aa 
wlien  the  kings  would  in  person  sit  in  the 
King's  bench,  which  they  have  in  former  timca 
done,  (where  still  all  is  said  to  be  done  oocaoi 
rege,  though  now  he  never  oome  there)  and  ia 
our  memory  king  Jmnca  hath  sat  in  the  Stae 
Cliamber  ;  I  think  no  body  will  say  the  Star 
Chamber  then,  or  King's  bench  before,  did  or 
could  vary  from  their  ordinary  forms  and  rulee 
of  procecnrfing :  no  more  can  the  House  ef 
Peers  alter  cheir  proceedings,  or  a^snm• 
greater  aotlmrity  by  reason  of  the  royal  pse- 
sence,  to  take  cogniaance  of  other  ceases,  or 
do  any  things  which  by  the  custom  and 
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of  the  faouie.  rad  the  law  of  parliament,  it 
could  not  else  have  done :  but  their  jurisdic- 
tioo^and  their  way  of  exercifliiig  tiiatjurisdio^ 
tion,  i&  BtiU  one  and  the  same.  And  therefore 
95  U.  6.  n.  S2, ,  When  the  king  had  given  a 
judgment  of  himiclf,  without  tlie  advice  of  the 
Lords,  in  the  case  of  William  de  la  Pole  duke  of 
Suffolk,  who  stood  impeached  for  treason,  ba- 
nishing him  the  realm  for  five  years ;  the  Lords 
entered  their  protestation  against  it,  as  nut 
done  by  their  assent,  and  so  no  act  of  the 
house.  And  5  H.  4.  n.  11.  The  earl  of 
blorthumberland  coming  into  the  parliament 
before  the  king  and  lords,  and  by  petition  ac- 
knowledging to  have  done  contrary  to  his  al- 
legiance, in  givine  of  liveries,  and  gathering 
x>f  power,  for  which  he  prayed  }>ardon,  in  regard 
he  yielded  himself,  and  came  in  to  the  king  at 
York  upon  his  letters ;  and  the  king  delivering 
this  petition  to  the  justices  to  be  considered, 
the  Lords  made  their  protesution,  That  the 
jodgment  appertained  onl^  to  them;  and 
therefore  as  peers  of  parliament,  to  wliom 
such  judgment  belonged,  in  weighing  the  sta- 
tutes concerning  treasons,  and  concerning  li- 
veries, they  adjudged  the  fact  of  the  said  earl 
to  be  no  treason  nor  felony,  but  only  a  trespass 
finable  to  the  king:  whereupon  the  king  re- 
ceived him  into  grace,  and  pardoned  him  his 
fine.  A\l  power  of  judicature  in  parliament  is 
then  questionless  in  the  House  of  Lords>  where 
the  king  always  is  personally  or  virtually,  aa^ 
the  jjudgment  proceeds  from  them  by  the  au- 
thority and  in  the  name  of  the  king ;  for  the 
^wer  of  judicature  in  parliament  is  lodged  in 
'  them,  together  with  the  king,  as  is  declared 
1.  H.  4.  n*  80.  where  it  is  said,  that  the  Com« 
nona  were  only  petitioners^  and  that  all  judg- 
ments appertain  to  the  King  and  the  Lords,  un- 
less .  it  were  in  statutes*  grants,  subsidies,  and 
fttch  alike.  This  hath  ever  been  the  practice, 
tmd  custom)  and  law  of  parliament,  since  there 
have  been  parliaments,  and  when  this  shall 
cease  to  be,  the  ancient  way  of  free  parliaments 
will  cease  likewise. 

1  R.  3.  n.  30.  Sir  John  de  Cobham  sheweth 
that  by  the  delivery  of  a  ring  of  gold  for  seizin 
Co  Edward  the  Sd,  he  had  settled  the  reversion 
of  several  manors  there  named  in  the  crown, 
and  now  prays  it  may  so  remain  according  to 
his  intemioo,  divers  lords  are  examined,  the 
judges  opinions  are  asked,  who  declare  it  to  be 
a  eood  livery  and  seisin :  and  so  it  is  settled. 
«  N.  SS.  William  Fitzbugh,  a  gold  finer  and 
citiien  of  London,  exhibits  a  bill  of  complaint 
in  the  name  of  the  commonalty  of  that  mystery 
against  John  Chichester  and  John  Bolsbam  of 
the  same  mystery,  for  divers  oppressions  done 
liy  them :  the  Lords  send  for  them,  examine 
them,  they  deny  those  oppressions :  and  Firz- 
liiigh  refusing  then  to  avow  his  bill,  the  Lords 
eomtMt  bim  to  the  Tower. 
'  N.  35.  Robert  Hawley  and  John  Shakeil, 
mra  by  the  Lords  sent  to  tbe  Tower  fof  refusing 
to  bring  forth  a  SpAnish  prisoner  taken  in 
Wttle,  whom  they  had  io  tlieir  keepings  and 
others  laid  claim  to. 
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N.  41.  Alice  Ferrers  or  Pierce,  who  had 
been  much  in  favour  with  £dw.  3.  is  questiotied 
in  the  Lords  House,  sir  Richard  Scroope  lord 
steward  of  the  Household  managing  the' trial, 
for  that  contrary  to  an  order  made  by  the 
king  and  Lords,  50  £d.  3.  n.  35.  that  no 
woman,  and  she  by  name,  sliould  pursue  any 
matters  by  wav  of  maintenance,  upon  pain  of 
perpetual  banishment,  and  loss  of  the  whole 
estate;  she  notwithstanding  had  persuaded 
king  Edward  to  countermand  sir  Nicholas  Dag- 
worth  from  going  into  Ireland,  when  he  had 
been  ordained  by  the  council  to  go  thither  for 
urgent  business*  which  wonld  have  been  pro- 
fitable for  thekins^and  the  realm:  and  ano* 
iher  charge  against  her  was,  for  persuading 
the  king  to  pardon  Rtcnard  Lyons,  who  had 
been  farmer  of  the  customs,  and  for  abuses 
and  extortions  had  been  censured  in  parlia- 
ment to  forfeit  his  estbte,  and  be  conmiitted  to 
prison;  she  got  all  to  be  remitted,  and  his 
estate  to  be  restored  unto  him,  even  that  part 
of  it  which  tlie  king  had  given  to  two  of^  his 
own  sons  for  their  lives :  the  bearing  of  this 
cause  took  up  several  days ;  many  that  had 
been  counsellors  and  officers  to  the  late  king 
were  examined  as  witnesses.  At  last  she  is 
found  guilty,  and  judgment  of  banishment  and 
loss  of  estate  given  upon  lier. 

3  R.  3.  n.  S4.  The  case  of  the  earl  of  Pern- 
brock,  and  William  le  Zouch,  complaining  of 
Thomas  Roos  for  suing  them  concerning  lands 
in  Yorkshire,  and  endeavouring  to  get  a  trial 
in  the  country,  (the  record  is,  *  desirant  d*estre 
'  a  lissue  du  pays  trop  sospecieusement,'  his  de* 
siring  it  being  suspicious)  so  they  pray, '  que  ils 
'  par  tels  roalueis  compassements  &  procure- 
<  ments  en  pais  ne  soient  desheritez,  That  tbey 
mftf  not  lose  their  Inheritance  by  such  wicked 
practiced  and  procurements  ;  the  Lords  upon 
this  retain  the  cause,  appoint  some  persons  to 
examine  and  report  it :  bat  this  precedent  hath 
been  cited  before  at  large,  so  I  do  but  toudi  it 
here. 

N.  22.  Sir  Philip  Darcy  complains,  That 
the  prior  of  St.  John's  of  Uierasalem  sues  him 
in  Chancery  for  the  Manors  of  Temple-hursc 
and  Temple-newsom,  which  Ed.  3.  had  granted 
to  John  Darcy  his  father^  and  ptoduces  a  deed 
shewing  that  the  priors*  predecessor  had  passed 
the  fee  of  them  to  Ed.  S.  The  Lords  order  tbsft 
deed  to  be  sent  to  the  Treasurer  and  barons  of 
the  Exchequer,  to  examine  the  king's  title,  and 
in  the  mean  time  stop  proceedings  io  Chancei^. 
This  is  more  than  tasing  cognisance  of  a  matter 
originally,  for  they  take  it  out  of  one'  court, 
where  it  depended  and  was  undetermined,  and 
send  it  to  be  examined  in  another  court,  which 
shews  the  ascendant  they  had  upon  all  oilier 
courts. 

4.  R.  S.  n.  If.  Sir  Ralph  de  Ferriers  had 
been  seized  by  the  duke  of  Lancaster  upon  the 
Marches  of  Scotland  upon  suspicion  of  Treason, 
for  holding  intettii&ence  wiUi  the-  French  the 
king's  enemies,  upon  some  Letters  of  his  to  se- 
veral French  Lords  found  and  taken,  up  by  a 
He  was  brought  into  parliament  nefore 
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tlic  LorJs,  and  put  to  his  answer,  lie  first  de- 
sired counsel.  Or  n  offered  the  coml-nt  against 
any  that  would  nccu<e  him,  both  \*cre  denied 
him.  Then  !»e  applied  hinibclf  to  his  answer; 
and  after  several  dnvii  hearing,  the  Lords  still 
rciiianding  him  to  prison,  tie  «o  well  defended 
bimselfy  that  the  Lords  f5U5pccted  the  letters  to* 
be  forged,  antl  ihereforc  committed  the  bejrKar, 
and  bailed  sir  Ralph,  deli%'ering  him  to  his  Ma- 
iiuraptors. 

5  R.  2.  n.  45.  The  Ch^ncrllor  and  univer- 
eityof  Cambridge,  ptttition  agttiust  the  mayor, 
b.iiljtf,  and  communalty  ot'ihe  lown,  for  breaking 
up  their  Tre.isury,  burning  their  Charter,  and 
by  force  compelling  them  to  make  releases  of 
some  actions  they  had  brou^bt  against  the  town, 
and  enter  into  bunds  to  ihem  for  great  sum?. 
The  Lords  direct  a  writ  to  issue  out  to  the  mayor 
and  bailiffri  to  appear  in  person,  and  the  com* 
rtionulty  by  Attorney,  They  appear,  the 
Chancellor  exhibirs  Articles  against  them. 
They  being  asked  why  their  liberties  should  not 
he  seized,  pleud  to  ihe  jurisdiction,  that  the 
court  oui^hi  not  to  have  cotrnizance  of  them  : 
they  are  told,  judi^inent  should  be  j;iven,if  they 
wouhJ  not  answer:  then  they  answer,  and  lb* 
business  is  heard.  The  townsmen  are  or- 
dered to  deliver  up  those  deeds  forced  from  the 
university,  which  are  presently  cancelled  :  the 
town  liberties  are  seized  into  the  kind's  hands, 
and  part  of  them  granted  to  the,  university  : 
some  are  granted  back  to  the  Town,  for  which 
they  were  to  I )ty  an  increase  of  rent.  Note, 
here  is  a  plea  to  the  jurisdiction,  end  that  plea 
Over- ruled. 

8  R.  2.  n.  12.  The  earl  o^  Oxford  com- 
plains of  Walter  Sibell  of  I/ondon  for  a  slander, 
in  having  to  the  duke  of  Liui'^aster  and  other 
noblemen  occuse<l  him  of  niaiacenance.  The 
Lords  hear  the  business,  C4>mTiit  Sibell  to  pri- 
son, and  give  500  marks  damages  to  the  earl. 

9  R.  5.  n.  13  The  Cdse  of  the  duke  of  Lan- 
caster comtdaiiiini;,  That  Sir  John  Stanley  had 
cnterc'ii  up  >a  the  ma:iorof  Latham  which  held 
of  hiin,  and  had  not  surd  out  his  livery  in  his 
Court  of  Chancery.  The  Lords  order  him  to 
sue  out  his  livery.  But  this  hath  been  already 
mentioned, 

15  R.2.  n.  16.  The  prior  of  Holland  in 
Lancashire  complains  of  a  riot  committed  by 
IIcuryTrebble,  John  Greenbowand  others,  and 
of  an  efitry  made-  by  them  into  the  parsonage 
ofWhitwick  in  Leicestershire.  John  EUing- 
ham  the  Serjeant  at  Anns  is  sent  for  them,  who 
brings  them  into  the  parliament :  the  Lords 
commit  them  to  the  Fleet. 

N.  17.  The  abbot  of  St.  Oseches  complaineth 
of  John  Rokeil  for  Embracery.  This  case  hath 
been  already  cit^d. 

N.  18.  Sir  William  Bryan  had  procured  a 
bull  directed  to  the  two  Archbishops,  to  excom- 
municate some  that  had  broken  up  his  house, 
and  carried  an  ay  writings.  This  was  read  in 
parliament,  and  adjudged  to  be  prejudicial  to 
the  king,  and  to  be  in  derogation  of  the  laws ; 
for  which  he  is  committed  to  the  Tower. 

N.1'0.    Thomas  Harding  accuseth  Sir  John 
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Sutton  and  sir  Richard  Sutton,  and  layeth  to 
their  charge,  that  by  tiieir  conspiracy  he  had 
been  kept  prisoner  in  the  Fleet :  upon  bearing 
of  both  parties,  for  that  the  two  knights  were 
known  to  be  men  of  good  fame,  the  Lords  ad- 
judged him  to  the  Fleet. 

N.  21.  John  Shad  well  complains  against  the 
Archbishop  of  Caotcrhury  for  excommunicating 
him  andMii«i  neighbours  wrongfnlly,  for  a  tem- 
poral cause  appertaining  to  the  crown  and  to 
the  laws  of  the  land  :  the  Lords  bear  the  busi- 
ness, find  the  suggestions  untrae,  and  commit 
him  to  the  Fleet. 

in.  4.11.  1)3.  Sir  William  Richill  one  of 
the  justices  of  the  common-pleas  (who  by  ex- 
press order  of  Ri.  2.  went  to  Calais  and  took 
the  examination  and  confession  of  the  Duke  of 
Gloucester,  after  murdered  by  Hall)  was  brought 
a  prisoner  into  the  Lords  house,  the  kint;  pre* 
sent,  and  by  sir  Walter  Clopton  chief-justice  op- 
posed :  and  answered  so  fully,  shewing  his  sin- 
cere dealing,  that  the  Lords  one  by  one  declared 
him  innocent :  and  sir  Walter  Clopton  pro- 
nounced him  such. 

4  ii.  4,  91.  The  Case  of  Pontingdoi>  and 
sir  Philip  Courtney,  where  the  Lords  di- 
rect the  trial,  appointing  what  the  issue  shall 
be ;  and  what  kind  of  Juty  shall  be  impannell- 
ed  to  prevent  sir  Fhdip*s  practices  in  the  coon- 
try  :  It  hath  been  cited  before  at  large. 

1  E.  4,  m.  6,  n.  16.  The  tenants  of  4be 
9ianor  of  East-Maine  belonging  to  the  bishop 
of  Witichester,  the  king  being  in  his  progress  in 
Hampshire  in  the  summer-time,  complained  to 
him  of  their  bishop  for  raising  new  customs 
among  them,  and  not  su tiering  them  Co  enjoy 
their  old  ones  :  The  king  bids  them  come  to 
parliament  in  winter,  and  they  should  be  re- 
lieved :  they  come,  and  the  king  recommends 
their  business  to  the  Lorri^  :  they  commit  it  to 
certain  justices  to  examine.  Upon  tlteir  report, 
and  upon  mature  deliberation,  it  was  adjudged, 
That  the  tenants  were  in  fault,  that  tbey^com- 
plained  without  cause,  and  they  were  ordered 
to  continue  their  said  customs  and  services. 
Here  obser%'e  there  was  the  reconamendation 
of  the  king  in  the  case,  just  as  now  in  Skin- 
,  ner*s,  and  this  diOerence  that  a  question  of  cus- 
tom betwixt  lord  and  tenants  was  properly 
determinable  by  the  common  law,  and  a  jury 
of  the  visenage,  and  this  of  a  trespass  in  the 
Indies,  to  be  punished  in  parliament  o^  no 
where :  which  justifies  the  proceedings  there. 

43  Eliz.  Dec.  18th.  A  complaint  was  made 
to  the  Lords  by  the  Company  of  Ptrinters 
i^ainst  the  Company  of  Plaisterers,  for  wrong 
done  them  in  using  some  part  of  their  trade. 
Their  lordships  referred  it  to  the  Lord  Mayor 
and  Recorder  of  London,  to  be  heard,  exa- 
.  mined,  adjudged  and  ordered  by  them  :  uhich 
was  all  one  as  if  they  had  done  it  themselves  : 
For  it  was  dene  by  their  autbonty  and  by' 
their  order :  '  Qui  facit  per  aliora,  facit  per  se.' 

18  Jac.  The  Lords  took  notice  of  tne  pro- 
ceeding of  the  House  of  Commons  in  the  case 
of  one  Flood,  whom  they  had  coovented  before 
them  for  insolent  and  scandabus  words  spoken 


7W] 


STATE  TRIAIJS,  IS  Charlbs  IL  IG66 — qf  the  House <if  Peers.  [75S 


by  him  a|:aiDst  the  prince  and  princess  pala- 
tine, examined  witnesses  and  given  judgment 
in  the  cause ;  which  they  looked  upon  as  deep- 
ly trenching  upon  the  privileges  of  their  House, 
ml  judgments  properly  and  &olelv  belonging  to 
them.  Thereupon  they  sent  a  message  to  the 
House  of  Commons  and  desired  a  conlctence ; 
at  which  conference  the  -Commons  confessed,. 
That  out  of  their  zeal  they  had  censured  Flood ; 
bat  they  left  him  now  to  their  lordships,  and 
hoped  their  lordships  would  censure -him ;  in 
order  to  which  they  sent  up  a  trunk  of  writings 
concerning  his  case  :  Then  the  Lords  proceed- 
ed to  the  hearing  of  it,  examined  several  wit- 
nesses and  heard  all  Flood  could  say  for  him* 
self:  which  done  they  adjudged  him,  Not  to 
bear  longer  the  arms  of  a  gentlenaan,  to  ride 
with  his  face  to  the  horse  tail,  to  stand  upon 
the  pillory  with  his  ears  nailed,  to  be  whipped 
at  a  cart's  tail,  to  be  fined  5,000/.  and  to  be 
imprisoned  in  Newgate  during  life. 

>  9.1  Jac.  Thomas  Morley  was  convented  be- 
fore the  Lords,  for  delivering  a  scandalous  pe- 
tition to  the  House  of  ConMnons  (as  himself  af- 
firmed) against  the  Lord  Keeper  Coventry. 
Upon  examination  it  appeared,  that  it  had  not 
been  presented  to  the  House  of  Commons, 
only  to  their  committee  of  grievances,  and  that 
he  had  published  very  many  copies  of  it,  even 
since  his  being  convented  before  their  jord- 
ships,  they  adjudge  him  to  be  imprisoned  in  the 
Fleet,  to  pay  1,000/.'  fine,  to*  stand  with  his 
neck  in  the  pillory,  to  make  his  submission  and 
acknowledgment  at  the  bar. 

23  Jac.  Mary  Brocas  petitioned  the  Lords 
to  be  relieved  for  a  debt  of  1,000/.  due  unto 
her  by  bond  from  the  Muscovin  company. 
Upon  hearing  both  sides,  their  lordships  order 
the  company  to  pay  the  debt, with  d/.  percent, 
interest  out  of  tne  leviaHons,  which  the  said 
company  had  made  among  themselves  for  the 
payment  of  their  debts. 

The  same  parliament.  May  28,  Thomas 
Pynckney  petitions  the  House  in  the  behalf  of 
himself  and  other  creditors  of  sir  John  Kenne- 
dy, to  be  relieved  for  debts  owing  to  them 
from  sir  John,  by  the  sale  of  Barn-elms,  lands 
in  the  possession  of  his  heir  John  Kennedy. 
The  Lords  upon  examination  of  the  business, 
find  cause  and  so  they  order  it,  That  Bara- 
elms  should  be  sold  to  the  best  value,  and  the 
profits  to  be  sequestered  in  the  mean  time  into 
mdiflferent  bands ;  and  that  a  recognisance  of 
2,000/.  in  which  Pinckney  stood  bound  in 
Chancery,  should  be  withdrawn  and  cancelled. 

The  same  parliament  again,  Grizell  Rogers 
widow,  petitions  the  Lords  for  the  settling  her 
title  .to  certain  lands  in  Heygrove  in  tlie  county 
of  Somerset,  and  for  quieting  and  ending  divers 
suits  and  differences  between  her  and  sir  Ar- 
thur Jngran),  sir  William  Whitmore,  &c.  they 
order  her  satisfaction  out  of  particular  lands, 
and  all  suits  to  cease  between  them.  And  ap- 
pointed releases  of  all  differences  on  both  sides 
to  be  drawn  and  sealed. 

4  Car.  31  Jan.  The  Lords*  committees  for 
pcttitionsi  make  report  to  the  House  of  a  peti- 


tion of  Benjamin  Crokey  against  John  Stnjth, 
in  behalf  of  a  granmiar<school  ut.  Wotton- 
under-edge  in  the  coimty  of  Gloucester,  whiclv 
school  was  endowed  with  great  possessions  by 
the  widow  of  the  lord  Berkly  in  Richard  2nd*s 
time,  which  were  now  much  abated  and  Ijrought 
to  an  undervalue  Hy  the  cunning  practices  of 
the  said  Smith.  Upon  which  the  Liords  award- 
ed a  cooi mission  to  issue  out  of  the  Chancerv, 
to  survey  all  the  said  lauds ;  and  ordered  also 
^  a  special  Habeas  Corpus  to  be  directed  to  the  . 
warden  of  the  Fleet  (where  Crokey  was  a  pri- 
soner) to  bring  the  body  of  the  said  Crokey 
before  the  Lord  Keeper,  to  tite  intent  he  might 
attend  the  said  ooroniission  ;  and  ordered  fur- 
ther,  That  if  Crokey  did  make  it  appear  the 
value  of  the  lands  to  he  so  as  he  said,  and  that 
to  be  approved  by  ttie  Lordb*  committees  for 
petitions,  then  Smith  to  repay  to  the  said  Cro- 
key such  charges  as  he  shall  disburse  in  the  pro- 
secution. 

In  the  parliament  of  1640,  December  16tb, 
upon  report  from  the  Lords'  committees  fur 
petitions.  That  mistress  James  complained 
against  sir  Edmund  Sawyer,  for  bheltering  him- 
self under  a  royal  protection  which  he  had  pro- 
cured, by  which  means  she  could  not  sue  him 
upon  a  bond  of  500/.  for  so  much  money  bor- 
rowed of  her  and  two  years  interest,  and  so  wa« 
debarred  from  helping  herself  by  any  legal 
course;  the  Lords  ordered,  That  the  said 
Mrs.  James  should  proceed  against  tlie  said  sir 
Edmund  Sawyer  for  the  recovering  of  her  debt 
in  any  court  where  she  thought  bc&t,  notwith- 
standing his  protcctioir.  .  ^ 

December  21.  The  Lords  committees  re- 
port a  Petition  of  Kaiberiiie  Hadley,  com- 
plaining that  she  had  been  kept  ^a  long  time  a 
prisoner  in  the  common-gaol  in  the  Old  Bride- 
well, without  any  cause  shewn ;  the  Lords  or- 
dered her  release. 

The  22nd  of  December.  Upon  a  report 
from  the  Lords  committees  of  sir  Robert 
Howard's  case,  complaiuing,  that  he  had  been'i 
committed  close-prisoner  to  the  Fleet  by  the 
high-commi<ssion  court,  and  kept  there  three 
months,  till  he  was  fain  for  his  enlargnnent  to 
enter  into  several  bonds  with  sureties  in  the 
sunn  of  3«50O/.  For  which  he  desired  repara- 
tions, and  his  bonds  to  be  cancelled  ;  The  par- 
ties interested  were  summoned  and  heard. 
And  after  due  consideration j  the  Lords  ordered 
1,000/.  damas^es  to  sir  Robert  Howard,  of' 
which  500/.  to  be  paid  by  the  arciibibhop  of 
Canterbury,  250/.  by  sir  Henry  Mar  tm,*  and 
250/.  by  sir  Juhn  Lambe,  the  bonds  to  be 
forthwith  cancelled,  delivered  to  sir  Robert 
Howard.       * 

The  23d  of  December.  They  reported  the 
ca«e  of  William  Dudley,  that  he  having  arrested 
the  lord  Wentworth  (sou  to  the  earl  of  Cleve- 
land) for  a  debt  of  400/.  entered  a  caution  ia 
Mr.  Justice  Bartley's  chamber  for  good  bail  to 
be  taken,  yet  justice  Bartley  had  released  the 
said  lord  Wentworth  upon  such  bail,  as  the  said 
Dudley  was  utterly  disabled  to  recover  his 
debt.    Ju»tice  Bartly  beingi  called,  made  n9 
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good  answer  tbcreonto.  The  Lords  therevpcta 
•»rder,  that  the  laid  justice  Banley  sboold 
larthwith  assure  unto  the  said  Dudley  his  bouse 
aud  Und  near  Barnct«  for  securing  the  said 
debt  with  interest  and  damages. 

The  same  day  they  report  likewise  the  case 
ef Mrs. -Mary  Stanhope  widow,  daogfaier-io- 
hiw  to  the  earl  of  Coesterfield,  complaining, 
that  the  said  earl  refused  to  assure  unto  her 
4CW.  per  Aooum  during  her  widowhood,  accord- 
ing to  a  former  agreement  made  between  tbeoi, 
which  appeared  to  be  troe  by  a  letter  produced 
under  ttie  earl's  hand ;  AniSl  his  counsel  being 
heard,  and  no  good  cause  shewn,  why  the  p^ 
titioner  should  not  be  relieved :  The  Lords  or^ 
dered  the  earl  of  ChesterfieU  forthwith  to  as- 
sure to  the  said  Mrs.  Mary  Stanhope,  his 
daughter-in-law,  40/.  per  annum  during  her 
widowhood,  and  to  pay  onto  her  such  money 
as  was  in  arrear  of  the  40L  per  annum  doe  to 
her  for  the  space  of  two  years. 

The  30th  of  December,  tlie  Lords  committees 
for  examining  abuses  in  courts  of  justice,  re- 
port the  complaint  of  Tomer,  a  prisoner  in  the 
Gftte-bouse,  committed  thither  by  the  higlncom- 
mission  court,  where  he  had  lain  14  years,  for 
lefosing  to  take  the  oath  cr  officio :  The  Lords 
ordered  him  to  be  forthwith  released. 

The  Slst  of  January,  the  committee  for 
petitions,  ^vpi^rt  (he  complaint  of  William 
Waters  and  Thomas  Waten,  How  they  had 
MiTered  much  by  an  untrue  and  false  certifi- 
cate, made  by  Dr.  Clerk  and  Dr.  Sibthorp 
unto  the  council- table,  for  their  refusing  lo  pay 
Shtp-money ;  whereby  they  wen  forced  to  pay 
the  sum  of  34/.  for  fees :  Upon  which  Dr. 
Clerk  and  Dr.  Stblhorp  were  beard  at  large  : 
the  Lords  ordered  them  m  psy  back  the  34/. 
to  the  complainants,  which  they  bad  paid  for 
foes,  and  100/.  damaMs;  And  to  be  turned  oat 
of  the  commission  of  the  peace. 

The  9Snd  of  Januaiy,  the  committee  for 
courts  of  justice  reported  the  complaint  of  the 
lodf  Frances  Weld  widow,  amiBst  theardi- 
bishop  of  Canterbury  and  Mr.  UeU,  soggettiog, 
that  she  had  been  much  prejudiced  by  them  in 
the  recoTering  of  a  debt  of  1,300/.  due  to  her 
upon  bond  from  Mr.  Child:  Upon  hearing  of 
all  parties,  the  Lords  find  the  archbishop  and 
Mr.  pell  free  from  bboie,  and  order  them  to 
be  discharged  concerning  that  business. 

The  5th  of  February,  the  committee  reports 
the  complaint  of  Jeremy  Powel,That  the  bishop 
of  Hereford  had  admhted  a  clerk  to  the  Tica- 
rage  of  Burknill  in  Shropshire,  though  the  said 
Powel  in  the  right  of  himself  and  a?  Mary  his 
srife,  bad  causM  a  lie  mdmiitoi  to  be  directed 
to  the  bishop.  The  Lords  upon  hearing  the 
business^  found,  that  the  bishop  had  done  oon- 
trary  to  law,  and  thereppon  ordered  him  to  poj 
unto  Powel,  by  way  of  oamages,  the  sum  of  30/. 
And  the  said  Powel,  as  patron,  to  be  left  in 
the  same  condition  for  tnal  of  his  right,  as  he 
was  before  the  bishop  had  put  astop  to  bis  bu- 


That  Andrew  Sandeland,  clerk,  had  procured  a 
sentence  against  him  in  the  High  Commission 
Court,  by  virtue  whereof  the  said  Sandeland 
had  violently  gained  from  him  the  ppssessioa 
of  the  rectory  of  Great  Waldingfickl  in  the 
county  of  Suffolk.  The  Lords  judging  tliis  pro* 
ceeding  of  the  High  Commission  to  be  most  in- 
jurious  and  contrary  to  law,  ordered.  That  the 
cause  should  be  left  CO  a  trial  at  law  next  as^ 
sizes  for  that  county ;  That  Sandeland  should 
appear  gratis,  and  plead  not  guilty  that  so  the 
cauve  might  come  to  a  final  determination  that 


The  9th  of  Feb.  the  Committee  for  Coorts  of 
Justice  reports  the  ewe  of  Nicholas  Bkntaa, 


The  same  day^  the  same  committee  report 
that  John  Kadway,  William  Newark,  and  Wal- 
ter Cootes,  were  presented  £x  officio  mero  in  the 
ecclesiastical  court  of  Glocester,  and  afterwards 
excommunicated  for  going  to  cfanrcboutof  their 
own  narish,  and  upon  pretence  of  a  Significavic 
whicn  was  imperfect,  were  arrested  and  cast 
into  prison,  ^here  they  oontinued  eleven  days, 
whereas  there  was  no  writ  justly  taken  oot. 
The  Lords  ordered  that  Dr.  Baber  chancellor 
of  Gloucester  should  pay  to  thoae  thrte  persoiis 
40/.  for  damages,  and  the  undersheri6f 's  deputy 
Richanl  Byford  SO/,  upon  the  account  of  the 
arrest. 

The  33d  of  Feb.  the  same  commitlee  repott, 
that  Abraham  Hill,  a  poor  aged  man,  was  com- 
mitted to  prison  in  the  year  1096,  by  Robert 
Buiton  tnen  Mayor  of  Colchester,  by  verbal 
ooounand  only^  without  any  warrant,  or  caose 
shewed  and  continued  a  prisoner  aixtoen  weeks 
to  his  utter  undoing :  The  Lorcb  ordered,  that 
the  said  Buxlon  should  pay  onto  him  16/.  by 
WMT  of  damages. 

The  3th  orMarch,  the  committee  for  peti* 
tions  inform  the  House,  that  compbuat  bad  been 
pade  before  them.  That  Nicholas  Uafws,  |ent, 
an  antient  man,  had  not  yet  seed  out  his  livery 
in  the  Court  of  Wards^  the  Lords  order  bins  to 
do  it  without  delay. 

I'he  1 1th  of  March,  the  cooamitlet  for  peti- 
tions gives  account  to  the  House,  that  according 
lo  their  lordships  direction,  there  had  been  a 
trial  at  the  last  assizes  for  Snflblk,  betweea 
Bloxam  and  Sandeland,  and  that  ^e  verdict 
had  passed  for  Bloxam;  whefenpon  the  Lords 
order,  that  Bloxam  should  discnaise  the  care 
as  lawful  incumbent,  and  dmt  SaoddMul  shouM 
deliver  unto  him  the  quiet  possession  of  it.  It 
is  worthy  observation,  that  the  Lordsi  after  they 
had  relerrcd  the  deeisioa  of  the  title  for  matter 
of  foct,  as  to  the  forcible  cntrjr,  to  the  common 
law,  remailied  still  judges  of  the  causey  and 
their  judgment  settled  the  possession. 

The  second  of  April,  1641,  The  committee 
reports,  that  Lambert  Osbolstone  clerk  had 
complained  of  a  sentence  in  the  Star  Chamber, 
by  which  he  was  degraded,  and  deprived  i^  all 
his  spiritual  livings  and  preforments,  being  a 

Krebend  of  Westminster,  and  parson  of  Whet- 
ampstead,  fined  5000/.  to  the  king,  and  m^ 
judged  to  pay  the  like  sum  for  daoMi^  to  the 
arch-bishop  of  Canterbury,  and  to  be  impiisoiH 
ed ;  The  Lords  order,  that  he  shall  be  freed  and 
di^chaiged  of  his  fioe^  damagce  end  imfOMMr' 
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meot,  be  restored  to  fait  prebendarjf  fend  par- 
sonage. 

The  6ch  of  April,  41.  The  committee  re- 
ports, that  the  ladjr  Dyer  had  made  her  com- 
Slaint,  that ,  primo  Caroli  she  had  lent  Sir 
Lichard  Titcbbum  400/.  upon  bond,  and  sued 
it  to  a  jodgment,  but  Sir  Robert  Pye,  Mr  Bat- 
ton,  and  others,  had  extended  all  the  lands  lia- 
ble to  that  judgment  at  a  fi&r  anderralae,  to 
deprive  her  of  all  the  benefit  of  it :  The  Lords 
order  that  counsel  of  both  sides  should  agree  to 
draw  up  assurances  for  settling  the  payment  of 
all  the  parties  upoYi  the  judgment  and  extent) 
to  be  all  signed  and  sealed  by  them,  and  that 
the  lady  Dyer,  should  be  first  satisfied,  and  en- 
joy the  lands  till  then.  One  thing  by  the  way  is 
to  be  noted,  that  sir  Robert  Pye  was  then  • 
member  of  the  House  of  Commons. 

The  IVth  of  April,  41.  The  committee 
reports,  a  coifiplaint  of  Dr.  Walker,  that  sir 
John  Lamb  had  unjustly  taken  from  him  his 
offices  of  commissAry  of  Leicester,  and  of  offi- 
cial to  the  archdeaconry  there,  which  he  enjoyed 
by  patent  for  life ;  That  now  sir  John  Lamb 
look  the  profits  of  them  to  himself,  and  had 
forced  him  by  many  menaces  and  oppressions 
to  rele<\se  all  suits  and  actions  to  his  utter  rain  and 
undoing,  and  to  his  loss  and  dama|i^  of  above 
1500/.  The  Lords  order,  that  sir  John  Lamb 
should  pay  ulito  the  sM  fyr.  Walker,  by  way  of 
damage,  the  sum  of  1500/.  to  be  levied  upou  bis 
lands  and  chattels,  should  be  brought  tu  tlie  bar 
QS  a  delinquent,  and  there* receive  a  repre^ 
hension. 

The  19th  of  Juno,  41.  The  committee  re- 
ports a  romplaiiit  nf  Edward  Bagshaw,  his 
brother  llenrv,  and  sislers  Mary  and  Margaret, 
against  their  brother  Thomas,  coocernlng  por- 
tions and  annuities  given  them  by  their  father's 
will :  That  all  parties  have  been  heard,  and 
their  witnesses.  Upon  hearing  the  state  of  the 
matter,  the  Lords  order  Thomas  to  put  in  se- 
curity within  four  days  for  the  payment  of  the 
portions  according  ro  the  will ;  and  to  give  se- 
security  by  land  for  the  paying  of  an  annuity^  of 
SO/,  per  annum  to  Edward  for  term  of  his  life; 
That  then  the  said  Edward  shall  rdleose  by  a 
fine  to  the  said  Thomas,  all  bis  estate,  right, 
title  and  interest  in  the  lands  and  goods  of  bis 
fiMher  deceased :  And  that  a  statute  of  1,600/. 
entered  into  by  the  said  Thomas  Bagsbaw  to 
John  GelK  esq.  shall  be  discharged  and  made 
void ;  and  that  Thomas  shall  make  a  release  to 
the  said  Edward  of  all  debts  and  demands. 

The  l6th  of  June,  41.  The  lord  Audley 
4;omplains  by  petition.  That  the  lord  Cotting- 
ton  kept  frotn  mm  the  manor  of  Fonthill,  and 
prayed  relief  thctrein  :  upon  hearing  cooosel  on 
both  sides,  the  Lords  dismissed  the  petition. 

The  83d  of  Junci  41.  The  committee  for 
petitions,  reports,  That  Mrs.  Walter  had  pre- 
ferred a  petition  settingi  forth,  That  William 
Walter  her  hu&band  will  not  permit  her  to  co- 
habit and  dwell  with  him,  nor  allow  to  her  and 
three  children  any  thiqg  for  their  support.  The 
Lords  order  her  to  repair  to  her  husband,  and 
ofe  to  Itvo  with  him|  and  if  he  shall  re^Kse  to 


admit  her,  that  then  he  shall  allow  her  60/.  per 
annum  for  her  maiatenaiioe. 

The  31st  of  July  41.  A  petition  was  eshi«' 
bited  before  the  Lords  by  soadry  officers  and 
clerks  of  the  Court  of  Comason*  Pleas,  9hew* 
iog,  Thot  the  disposing  of  the  offices  of  proto« 
notaries,  philixers,  exigenters,  and  other  offices 
of  the  said  court,  had  time  out  of  mind  b^ 
hioged  to  the  chief  justice  of  that  court  fOr 
the  time  being,  but  several  grants  and  patents 
bad  been  obtained  from  his  mmeaty  foir  the  dis- 
posing of  the  said  offices,  andt  therefore  they 
prayed,  That  all  those  ^Aots,  and  letters  pa- 
tents might  be  recalled.  The  Lords  heard  eotm- 
sel  upon  it,  and  after  mature  deliberation  ^de- 
dared,  That  the  said  offices  do  of  right  be- 
long to  the  disposition  of  the  Lord  CUef 
Justice  of  the  Coomion  Pleas,  atid  the  grants 
fonnerly  made  by  letters  pateau  of  the  said 
offices  to  be  ittogol,  and  void,  and  ordered 
the  said  patents  to  be  brought  into  the  Hoosew 

There  is  likewise  in  the  journal  book  of  that 
parliament,  mention  made  of  a  petition  of  one 
Thomas  Smithick,  preferred  the  lOd^  of  Jane, 
1641.  Complaining  of  wrongs  tostained  from 
the  East  India  Company,  and  likewise  of  a  peti« 
tion  from  the  East  India  Company,  full  of  re- 
spect and  snbmission  to  the  House  of  Lords,  and 
praying  a  longer  day  (than  it  seems  was  appoint- 
ed) for  nearing  the  merits  of  the  caose,  which  the 
Lords  granted,  and  ordered  all  such  books, 
certificates,  and  writings  as  were  in  the  custody 
of  the  Company  concerning  that  business, 
should  be  produced,  and  Smithick  to  peruse 
and  take  copies  of  them.  What  was  moi^ 
done  upon  this  petition  of  Smitbick's,  appears 
not  by  the  journal  book,  probable  they  com- 
pounded the  business  among  themselves.  Bat 
however  it  is  observable  the  different  spirits  of 
the  East  India  company'  then  and  ef  this  now. 
The  modesty  of  that,  and  the  carriage  of  this  so 
for  differing.  In  those  times  no  question  was 
mode  of  the  power  of  the  Lords  in  point  of 
their  judicature,  nor  no  complaint  against  their 
practice  of  it.  Yet  w6  see  the  frequency  of  it, 
m  cases  of  all  naitures,  criminal,  civil,  mist, 
between  king  and  subject,  between  subject  avd 
subject ;  no  protection,  no  privilege  ^  did 
exempt  any  body  from  tlieir  jurisdiction.* 

But  these  Conforences  between  the  two 
houses  did  not  induce  either  of  them  to  yield 
an  iota  of  its  original  resolutions,  or  in  any  de- 
gree conciliate  matters.  On  the  eontrary, 
new  heats  were  generated.  The  Commons,  on 
the  report  from  their  managers  of  the  votes  of 
the  Lords,  immediately  voted  negative  resohi- 
tions,  namely,  that  the  petition  of  the  East 

*  This  account  of  the  two  Confeneiicce  is 
taken  from  the  Grand  QaesCion,  &o.  It  is  net 
easy  to  say  exactly  which  of  the  Cases  cited  or 
arguments  alledged,  were  employed  a^theCod- 
fereiices,  and  which  were  suggested  by  tUe 
author  himself  of  that  booh ;  who  appears  to 
have  been  lord  Holler,  perhaps  assisted.  See 
Hargrave's  Prefiice,  civ.  Note.* 
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lodia  Company  to  tbe  Commons  was  not  scan* 
dalous,  and  chat  tbe  delivery  of  it  to  them  and 
their  proceedings  upon  it  were  no  breach  of 
the  priTile^  or  encroachment  upon  the  juris- 
diction of  the  House  of  Lords.  '  On  the  very 
next  day  also,  when  both  booses  were  on  the 
point  of  ap  adjoomment  by  order  of  the  king, 
theCommoDs  resolved,  That  whoever  should  be 
aiding,  in  execution  of  tbe  order  of  the  Lords 
in  the  case  of  Skinner  against  tbe  East  India 
Company,  should  be  deemed  a  betrayer  of  the 
rights  and  liberties  of  tbe  Commons  of  Eng- 
land and  an  infringer  of  the  privileges  uf  the 
House  of  Commons  :  and  this  with  the  reso- 
lutions of  the  preceding  day  wa%  instantly  sent 
to  the  House  of  Lords.  Nor  were  tbe  Lords 
less  prompt  in  their  anger.  Before  their  last 
Conference  with  the  Commons,  tlie  Lords  had 
gone  great  lengths.  They  had  ordered,  that 
except  one  lax  bill  before  them,  no  other  busi- 
ness should  be  done  till  the  privileges  of  their 
Hotue  were  fully  vindicated  and  settled,  and 
that  their  committee  for  privileges  should  sit 
presently :  and  expecting  an  order  from  the 
king  for  immediate  adjournment,  they  had 
moved  him  to  deter  it  for  a  few  days,  in  regard 
that  their  rights  and  privileges  had  been  dis- 
puted by  the  Commons,  and  in  order  to  have 
time  to  vindicate  those  rights  and  privileges. 
When  also  the  king  had  consented  to  give  a 
few  days,  with  an  explanation  that  he  looked 
opon  it  as  a  thing  wherein  he  was  much  con- 
cerned, tbe  Lords  were  active  enough,  not 
only  to  perform  the  business  of  the  second 
Conference  with  the  Commons,  but  afterwards 
flo  to  expedite  a  proceeding  against  sir  Samuel 
Bamardiston  the  deputy  governor  of  the  East 
India  Company,  for  a  breach  of  their  privilege 
in  promoting  the  petition  against  tbf*ir  judg- 
ment for  Skinaer,  as  before  the  adjournment, 
though  not  time  enough  for  notice  by  the  Com- 
mons, to  sentence  sir  Samuel  in  a  fine  of  300/. 
with  direction  that  he  should  remain  a  prisoner 
10  the  custody  of  tbe  black  rod  till  pnymeat. 

When  tbe  quarrel  bad  proceeiled  to  these 
extremities,  of  all  of  which  Mr.  Prynne,  on  the 
excess  of  whose  aristocratical  principles  tbe 
Lords  seem  throughout  to  have  acted,  lived  to 
lie  a  witness,  both  houses,  in  pursuance  of  an 
order  from  the  king,  adjourned  themselves  for 
three  months.  But  a  much  longer  time  passed 
before  their  meeting  to  transact  business :  for 
two  other  adjournments  followed  by  order  of 
the  king,  and  then  by  a  prorogation  their  meet- 
ing was  postponed  till  the  19th  of  October 
1669.  However,  notwithstanding  tbe  lon^^  in- 
terval of  above  a  year  and  a  quarter,  and  not- 
withstanding an  earnest  recommendation  in 
the  king*s  speech  to  compose  the  past  dilFer- 
ences  hostilities  between  the  two  houses  about 
Skinner's  case  were  instantly  renewed. 

Tbe  Commons  began.  A  book,  intitled 
*^  The  Grand  Question  concerning  the  Judi- 
cature of  tbe  House  of  Peers  btated  and  ar- 
gued,'' and  both  relating  tlie  particulars  of 
Skinner's  case  and  vindicating  the  proceedings 
•f  the  L^rds  io  it»  had  been  recently  .pub- 


lished.   Angry  at  its  cooteois,  the  Comdions 
tbe  very  day  of  tbe  session  ordered  the  pub- 
lishing bookseller  to  be  sent  for.     On  tire  same 
dny  they  appointed  a  committee  to  report  how 
the  ca&e   stood  bat  ween   the  two   houses  in 
Skinner's  business.    The  third  day,  upon  re- 
ceiving the  committee's  report,  and  finding  by 
it  that  tlie  Lords  had  fined   sir  SMmuel  Bsr- 
nardiston,  and  that  an  entry  had  been  made 
in  the  office  of  the  auditor  of  the  receipt  of  the 
exchequer  as  if  tlft  fine  had  been  paid  by  him, 
and  that  he  had  been  thereupon  set  at  liberty, 
which  gave  the  appearance  of  submission  to 
the  sentence  of  the  Lords,  the  Commous  ex- 
amined sir  Samuel  ;  and  discovering  this  to  be 
a  mere  contrivance,  and  his  having  been  mys- 
teriously liberated  on  one  of  the  adjournment 
days  of  the  last  session  %vithout  payment  of  the 
fine,  they  resolved,  that  lie  had  behaved  as  a 
good  commoner  of  England.     The  next  dty 
they  appointed  a  committee  to  bring  in  a  bill 
for  settling  the  difference  in    f>oint  of  juris- 
diction between  tbe  two  bouses,  and  Mr.  Soli- 
citor general  Finch  was  desired  to  expedite  it. 
On  tliKe  same  day  tliey  exammed  the  bookseller 
wIk>  published  the  Grand  Question  ;  and  found 
that  the  book  was  sent  to  him  by  lord  Hollis, 
with  direction  to  print  it,  and  as  it  was  printed 
without  tbe  licence  then  necessary,  they  or^ 
dered  him  to  be  indicted  upon   the  licensing 
act.     At  the  same  time  to  do  justice  to  their 
own  side  of  the  argument,  they  desired  their 
managers  at  the  conferences  formerly  bad  with 
the  Lords,  to  perfect  the  arguments  used  for 
the  Commons,  and  to  deliver  them    to  be  en« 
tered  on   their  journals.    To  shew  the  fixed- 
ness of  their  determination   to  have  a  bill  for 
settling    the  matter,  they  stopped   all  other 
committees  from  sitting.     In  the  course  of  a 
few  days  the  bill  they  bad  ordered  was  brought 
in  ;  and  upon  the  second  reading,  a  clause  (or 
vacating  tlie  judgment  against  sir  Samuel  Bar- 
nardiston  and  cancelling  the  relative  proceed- 
ings was  carried;  and  though  the  bill  was  re- 
committed, yet  such  expedition  was  used,  that 
on  the  dd   of  November  the   bill   was  passed, 
with  tbe  title  of  ''  An  Act  concerning  certain 
proceedings  in  parliament  ;**  and  the  next  day 
sir   Robert   Atkins  was  sent  with   it    to  the 
Lords.    Still  further  also  to  wound  the  Lords, 
the  Commons  a  few  da>s  after  resolved,   that 
no  member  of  their  Mouse  and  of  the  long 
robe  should  without  their  leave  plead  ascoun* 
sel  in  any  cause  before  Che  Lords. 

Hitherto  tbe  Lords  during  this  session  had 
abstained  from  touching  upon  the  subject  of 
their  contest  with  the  Commons  about  juris- 
diction in  Skinner*:!  case  i  and  as  if  enough 
grdcitied  by  the  dtvicc  practised  to  give  the 
appearance  of  submission,  to  their  sentence 
dgainst  .sir  Samuel  Barnardibton,had  been  con- 
tent with  exorcising  tbe  appellant  judicature 
over  equity.  But  upon  receivine  the  judicature 
bill  of  the  Commons,  the  Lords,  though  they 
had  recently  lost  Mr.  Prynne  the  indefatigable 
assertor  of  their  claims,  resumed  their  activity 
on  the  subject.    Not  only  did  the'Lords  reject 
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the  bdl  from  the  Commons,  but  the  Lords 
on  the  same  day  ordered  their  committee  of 
privileges  to  prepare  a  bill  '*  Concerning  pn> 
vilpge  and  judicature  in  parliament,^  whicn,  it 
maj  be  well  supposed,  was  of  a  very  opposite 
description;  and  what  was  remarkable  enough, 
lord  cnief  justice  Vuughao,  who  bad  been  re- 
cently placpd  ac  the  head  of  tbe  Common 
Pleas,  acted  as  Speaker  of  the  Lords  for  lord 
keeper  Bridgman,  and  so  underwent  the  mor- 
tification of  putting  the  question,  without  being 
at  liberty  to  say  a  word  agninst  that  original 
jurisdiction  which  he  had  in  the  beginning  of 
Skinner's  case,  and  so  long  os  his  being  a  mem- 
ber of  the  Commons  gave  the  opportunity,  uni- 
formly concurred  in  resisting.  In  consequence 
of  this  order  of  tbe  Lords  for  a  bill  concerning 
privilege  and  judicature  in  parliament,  a  bill 
was  soon  brought  in  ;  and  having  been  read 
for  tbe  third  time,  it  wns  passed  by  the  Lords 
i^ith  tbe  title  of  <<  An  Act  for  limiting  of  cer- 
tain trials  in  parliament  and  privilege  of  par- 
liament, and  for  further  ascertaining  the  trial  of 
peers  and  all  others  his  majesty's  liege  people;" 
and  immediately  after  passing  the  Lords  sent 
it  to  the  Commons. 

Upon  receipt  from  the  Lords  of  this  counter- 
bill  to  the  bill  of  the  Commons  concerning  par- 
liamentary judicature,  the  latter  were  provoked 
into  further  activity  agaitist  the  Lords.  A  day 
was  indeed  appointed  for  reading  of  the  bill ; 
and  after  one  adjournment  it  was  read  for  tbe 
first  time.  But,  upon  its  being  moved  the 
same  day  for  a  second  reading,  it  passed  in 
the  negative.  Nor  did  the  Commons  siup  here. 
A  few  days  after,  they  resolved  to  desire  a  Con- 

*  ference  with  the  Lords  on  their  judgment  and 
fine  against  sir  Sam«>el  Barnardtston  ;  ondAtith 
a  view  to  such  request,  they  appointed  a  com- 
mhtee  to  prepare  Reasons  for  the  Conference. 
Upon  reporr  also  from  this  committee,  the 
House  resolved  upon  five  distinct  propositions 
M  proper  to  be  insisted  upon  to  the  Lords^ 
nnnely ;  1.  That  it  is  the  inherent  right  of 
every  commoner  to  present  petitions  to  the 
House  ot*  Commons  m  case  of  grievance,  and 
of  that  house  to  receive  them  ;♦  2.  That  it 
tvas  tbe  right  of  the  House  in  determine  how 
far  such  petitions  are  fit  or  unfit  to  be  received ; 
S.  That  no  court  lias  power  to  censure  a  peti- 
tion to  the  House  of  Commons  unless  trans- 
mitted from  thence ;  4.  Thnt  tbe  censure  and 
proceedings  of  the  Ldrds  against  sir  Samuel 
BarnHrdi^ton  were  in  subversion  of  the  rights 
and  privileges  of  the  House  of  Commons  and 
of  tbe  liberties  of  the  Commons  of  England; 
and  b.  That  the  continuance  upon    record  of 

,  the  judgment  by  the  Lord^in  the  case  of  Skin- 
ner and  the  East  India  Company  was  preju- 
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*  So  £ncour:iging  is  the  habit  of  the  House 
of  Commons  to  receiviuK  petitions  of  grievance, 
that  at  the  beginning  of  every  new  parliament, 
they  appoint  one  grand  committee  for  griev- 
ances, and  another  for  courts  of  justice,  and 
both  are  appointed  to  sit  in  the  House  once  a 
week.     Sc«  Journ.  Comrn.  Nov.  IS.  1761. 


dicial  to  the  rights  of  the  Commons  of  Eng- 
land. AUo  upon  a  further  report  from  the 
same  committee,  the  House  of  Commons  re- 
solved upon  several  general  beads  of  reasonsf 

■■-'"'■'» ■  - 

*  Tbe  heads  of  Reasons  for  the  £rst  three 
points  resolved  on  by  the  Commons  were  these. 
— **  It  hath  been  always,  time  out  of  mind,  the 
constant  and  uncontrover^ed  usaee  and  custom 
of  tbe  House  of  Commons,  to  have  petitions 
presented  to  them  from  commoners,  in  case  of 
grievance  public  or  private;  in  evidence  where- 
of it  is  one  of  the  first  works  done  by  the  House 
of  Commons  to  appoint  a  grand  committee  to 
receive  petitions  and  informations  of  grievances. 
—That  in  no  age  that  we  can  find,  any  person, 
who  presented  any  grievance  by  way  of  peti- 
tion, to  tbe  House  of  Commons,  which  was  re- 
ceived by  them,  was  ever  censured  by  the  Lords 
without  complaints  of  tbe  Commons.— That 
no  suitors  for  justice,  in  any  inferior  court 
whatever  in  law  or  in  equity,  eibibiting  their 
complaint  for  any  matter  proper  to  be  pro* 
ceeded  upon  in  that  court,  are  therefore  pu- 
nishable criminally  though  untrue,  or  suitable  by 
way  of  action  in  any  other  cout't  whatever ; 
but  are  only  subject  to  a  moderate  fine  or 
amercement  by  that  court;  unless  in  some 
cases  specially  provided  for  by  act  of  parlia- 
ment, as  appeals  or  the  like.-^In  case  mea 
should  be  punishable  in  other  courts  for  prepar- 
ing and  presenting  petitions  for  redress  of 
grievances  to  the  House  of  Commons,  it  may 
discourage  and  deter  his  majesty's  subjects  from 
seeking  redress  of  their  grievances,  and  by  that 
means  frustrate  the  main  and  principal  end  for 
which  parliaments  were  ordained." 

For  the  fourth  point  the  instruction  wastq  in- 
sist **  That  no  petition,  nor  any  other  matter 
depending  in  the  House  of  Commons  can  bo 
taken  notice  of  by  the  Lords  without  breach  of 
privilege,  unless  communicated  by  the  House  of 
Commons." 

Tbe  House  of  Commons,  as  a  conclusion  to 
the  first  four  points,  added  tbe  following  in* 
struction. 

''Upon  conclusion  of  the  four  first  proposi- 
tions it  is  further  to  be  alledged,  that  the  bouse 
of  peers,  as  well  as  other  courts,  ure  in  all  their 
judicial  proceedings  to  be  guided  and  limited, 
by  law :  but  if  they  should  give  a  wrongful  sen- 
tence contrary*  to  law,  and  the  party  grieved 
might  not  seek  redress  thereof  in  full  parlia- 
ment, and  to  tliat  end  repair  to  the  House  of 
Commons,  who  are  part  of  tbe  legislative  power, 
that  either  they  may  interpose  with  their  lord- 
ships for  tlie  reverMil  of  such  sentence,  and  pre- 
pare a  bill  for  that  purpose,  and  for  preventing 
the  like  grievance  for  tile  time  to  come,  the 
consequence  thereof  would  plainly  be,  both 
that  their  lordships  judicature  would  be  bound- 
less and  nbove  law,  and  that  the  party  grieved 
should  be  withoiilt  remedy.'' 

For  support  of  the  fifth  proposition  the  refiH 
rence  was  to  be  to  the  reasons  formerly  offered 
against  the  judgment  of  the  Lords  against  tb« 
East  India  Company. 
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to  be  ufcd  U  the  Cosrereoce  iolcndad  to^  be 
desired ;  and  ui  tbe  suae  time  reiotTed,  That 
tbe  Lords  fthouid  be  desired  to  vmcate  both 
their  judgmeot  agaiost  sir  Semoel  Bemerdiston 
mnd  their  judgment  against  the  East  India 
Company. 

Thos  far  had  the  House  of  Commans  pro- 
ceeded on  the  10th  of  December  1669.  But 
in  this  stage  of  the.  proceeding,  it  was  thooglit 
fit  bj  the  kin*;  lo  ttop  the  progress  of  qoarrel 
between  the  two  hoaaes :  and  accordin^j  un 
that  day  be  prorogued  the  parliament  to  tbe 
14th  day  of  Febmary ;  and  ao  tbe  session  terioi- 
nated  without  passinj;  so  much  as  one  act,  and 
the  consequence  to  the  king  wai  diiappoint- 
ment  of  a  supply  of -100,000/.  which  had  been 
voted  to  him  by  die  Commons. 

On  the  day  appointed  by  the  prorogatioa 
the  parliament  being  again  assembled,  the  king 
made  a  speech,  one  part  of  which  anxioasly 
■narded  the  two  houses  against  reriTal  of  the 
diflerence  between  them.  But  yet  as  earhr  as 
the  fifth  day  of  tbe  session  the  Commons  wutd 
an  early  time  for  resuming  consideraiioa  of 
the  jurisdiction  of  the  Lords.  This  was  eooagh 
to  convince  tbe  king,  that  unless  something 
beyond  a  general  dissuasion  was  adopted  on 
bis  part  the  dispute  would  soon  recommence ; 
and  tliat  tbe  sappUesy  for-whicb  be  had  ur- 
gently pressed  in  his  speech,  were  in  danger 
a£  bemg  interrupted.  In  order,  therefore,  to 
prevent  the  further  imeiniptien  of  pariiainc»- 
taiy  business,  tbe  king  made  a  speech  to  the 
Lords  and  Commons,  ofiering  his  mediatioa 
between  the  two  houses  in  tbe  case  of  Skin- 
ner. His  proposal  to  them  for  ending  their 
difference  was^  that  he  sfaoaU  give  present 
order  to  efai»  all  records  and  entries  of  this 
matter  in  tbe  council  books  and  in  tbe 
Exchequer ;  and  that  the  two  Houses  should 
do  the  like;  so  that  uo  mcmery  might  re> 
main  of  the  dispute.  This  proposal  of  the 
king*  was  instantly  accepted  by  botk  bonses. 
In  the  printed  journal  of  the  Commona  there  is 
aa  enuy  of  the  king's  speech,  and  of  their 
resolution  in  compliance  with  it  to  amke  a 
laaore  or  vacat  in  their  ioorasJs  of  all  matters 
rehiting  to  tbe  bostaeis  between  the  East  India 
Company  and  Skinner,  and  of  the  making  of 
•Bch  rasore  or  vaoat  aoconhngfy  ia  the  Hoase. 
B6t  it  ia  observable,  that  the  printed  jooraal  of 
•be  Lords  is  with  a  blank  on  this  part  of  the 
basioess  of  the  day,  neither  giving  tbe  king's 
speech,  nor  an  entiy  of  their  mnoncr  of  pro* 
oeedingnpoa  tbe  occasioa.  In  other  words, 
the  Losdi  equally  with  tbe  Commona  accepted 
tbe  kiog^s  cxpedieat,  and  eipalljrwith  them 
camphed-wiifa  the  terais  of  it  m  point  of  raaire 
aad  obhleratioo  :  hot  the  Lonb  cbose  to  do 


«  See  HaaM's  Hist.  cha^.  65.  Mr.  Homers 
OMonnt  ia,  *•  That  tbe  kingprevailad  with  the 
peers  to  accept  of  the  eipedient  preposed  by 
tha  Commons.**  But  the  kioft's  speach  entered 
ia  tbe  journal  of  the  Comamna  saflkieady 
Bftftves  baa  to  hmm  beea  the  propoav  ta  both 
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this  in  the  way,  which  to  them  seemed  least 
wounding  to  their  extensive  claims  of  judi- 
cature ;  and  for  that  purpose  left  their  journal 
without  a  trace  of  the  cause  and  manner  of  ob- 
literation, or  scarce  a  memento  of  the  subjea 
of  it. 

This  Narrative  of  what  occurred  subsequent- 
Iv  to  tbe  Conferences  is  extracted  from 
the  Abridgement  of  tbe  Case  by  Mr. 
Hargrave,  iK-bo  thos  proceeds : 

Thus  at  length  thb  greftt  cate  of  Skinner 
against  tbe  East  India  Company,  after  engag- 
ing the  Lords  and  Commons  ia  serious  quarrel 
during  almost  two  years,  was  concluded  chrough 
tbe  souroe  of  recommendation  whence  the  ca»e 
was  introduced  into  parliament :    for  from  the 
king's  recommending  the  case  to  tlie  House  of 
Loids  their  cognizance  of  It  oummeoced,  and 
from  his  recomuteodation  also  proceeded  the 
compromise  by  which  tbe  quarrel  of  the  two 
Houses  about  the  case  was  finally  disposed  of. 
WhiUt  the  contention  lasted,  it  was  a  bard 
struggle  on  tbe  port  of  the  Lords  to  fix  tlteir 
claim  of  nriginaljurisdictioo  over  civil  causes, 
to  Ax   their  claim  of  assessing  damages,  to 
fix  their  claim   of  fining  and  imprisoning  at 
pleasure,  and  to  assist  their  claim  of  the  sole 
judicature  of  parliament.     On  the  part  of  (be 
kiag  also  it  was  obvious,  that  he  was  not  arer&e 
to  all  these  pretensions  of  the  aristocracy,  so 
far  as  they  tended  to  exclude  the  Commons  : 
fix  he  not  only  first  recommended  tbe  cognW 
sauce  of  tbe  case  to  the  Lords ;  but  at  tlieir  re- 
quest postponed  a  prorogation  to  facilitate  the 
completion  of  their  operation  of  fining  and  im- 
prisoning sir  Samuel  oarnardiston  ;  and  his  mi- 
nisters   afterwards  concurred   iu    the    contri- 
vance of  releasing  him,  as  if  he  had  submitted 
to  the  jurisdiction  and  paid  the  fine,  when  ac- 
cording to  the  reality  of  the  case  the  payment 
was  a  mere  juggle,  and  he  was  liberated  by 
order  of  the  I^rds  gratuitously,  and  without 
any  submission  whatever.      But  the  issue  was 
nnfiivourable  both  to  the  king  and  to  the  Lords. 
To  the  king  it  was  discreditable;  because,  after 
having  in  tome  measure  encouraged  the  Lords 
to  take  cognisance  of  tbe  case,  and   avowed 
hims^  sufiicieady  to  [shew  bis  wish  to  side 
with  them  in  the  cootesr,  he  foand  himself 
necessitated  for  the  sake  of  pecuniary  supply  to 
propose  a  retreat  to  them.    To  the  Lords  the 
contest  was  all  loss.    From  the  stirring  of  the 
quaitioa,  it  was  disclosed,  that  almost  all  West- 
minster Hall,  eaoept  Mr.  Piynae,  vraa  against 
the  main  preteasions  of  the  Lords  :  and  there 
fiillowed  votes  of  the  house  of  Commons,  ptt^ 
claiming  to  the  people  of  England,  that  the 
claim  of  exercise  of  ongpnal  jurisdiction  by  the 
Lords  in  civil   causes  was  an  usnrpatioQ  ;  that 
the  supreme  jurisdiction  was  not  m  tlie  Lords 
but  iathefnU  and  whole  parliament  ;  and  that 
when  the  Lords  fined  and  imprisoned  parsons 
for  oomplaiaiag  by  petition  to  the  bouse  of 
CommoBS,  it  was  a  brsach  of  tbeii  pri  vile^  aad 
an  invasion  of  the  rights  of  tbe  peopie  «t  laf^e. 
lafonayindoadthtoomiiroausaofthe  qptaffral 
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bftwMO  ihe  two  bouses  was  mutual  cessttion 
ofhostilitj,  with  rootual  obliteration  from  their 
journal.  Bat  in  substance  there  was  a  vast 
difference  between  the  two  obliterations.  The 
obliteratioo  by  the  Lords  included  vacathig  the 
judgment  against  the  East  India  company,  and 
tbe  judg^ieot  against  sir  Saoioel  Bamartiistdn, 
witboat  an  iota  of  protestation,  exception  or 
resenre ;  that  u,  included  the  whole  of  the 
re<|nisition  resolved  upon  by  the  Commons  im- 
mediately before  the  kmg's  mediation.  But  the 
Commons  in  their  obliteration  only  yielded  the 
raaure  of  their  own  proceetlings,  when  the  object 
of  them  was  suffiaently  accomplished  by  ao« 


nollatioB  of  the  judgments  they  had  throughout 
sought  to  annul.  The  L«»rds  gnve  up  their  two 
judgments.  The  entry,  of  the  vigorous  procee- 
dings to  obtain  thnt  sacrifice  from  the  Lords^ 
was  the  only  concession  made  by  the  Commons. 
The  consequences  also  of  the  compromise  cor- 
responded with  these  views  of  it :  f  »r<tope*aied 
as  a  blow  so  fatal  to  the  claim  of  the  Lords  to 
an  original  jari^drction,  th«t  the  exerci&e  m 
ciTil  causes  has  ever  since  been  relinquished ; 
and  it  also  made  such  an  impression  upon  tbe 
other  judicative  preieitsions  of  the  Lordt^,  that 
new  controversies  were  soon  generated  between 
the  bouses. 


•*«« 


S22.  The  Trial  of  the  Lord  Morlet,  for  Murder,  before  the  House 

of  Lords:  18  Charles  II.  a.  d.  1666. 


Memorandum  (a)  That  npon  Saturday 
the  S8tb  of  April,  1666,  a.d.  18  Car.  S.  all  the 
Judges  of  England,  viz.  myself,  J.  K.  Lord 
Chief  Justice  of  the  RingVi>encb ;  sir  Orlando 
Bridgman,  Lurd  Chief-Justice  of  the  Common 
Pleal ;  sir  Matthew  Hales  chief  baron  of  the 
Exchequer,  iny  brother  Atkins,  brother  Twis- 
den,  brother  Tyrell,  brother  Turner,  brother 
Browne,  brother  Windham,  brother  Archer, 
brother  Kaynsford,  and  brother  Morton  met  to- 
gether at  Serjeants-Inn  in  Fleet-street,  to  con- 
sider of  such  thin^  as  might  in  point  of  law, 
fall  out  in  the  Tnal  of  the  Lord  Morlev  (b); 
who  was  on'  tbe  Monday  to  be  tried  by  bis 
Peers  for  a  murder :  and  we  did  all,  una  voce, 
resolve  several  things  following,  par.  1.  First  it 
was  agreed,  that  upon  the  letter  of  the  lord 
high-steward  directed  to  us  we  were  to  attend 
at  the  trial  in  our  scarlet  robes  and  the  chief- 
judges  in  their  collars  of  SB,  which  I  did  ac- 
cordingly. Bat  my  lord  Bridgman  was  absent 
being  snddenly  taken  with  the  gout ;  the  chief 
Varon  had  uothiscollar  of  SS,  bavins  lefl  it  be- 
hind him  in  tbe  country  ;  but  we  aU  were  in 
scarlet,  but  nobody  then  had  a  coll<^'  of  SS, 
but  myself,  for  the  reasons  aforesaid. 

3.  It  was  resolved,  that  in  case  the  Peers  who 
sire  triers  (c)  after  the  evidence  given,  and  tbe 
prisoner  withdrawn,  and  they  gone  to  consult 
vf  their  verdict,  should  desire  to  speak  with  any 
of  the  Judges  to  have  their  opinion  upon  any 
^int  of  law,  that  if  the  lord  steward  spoke  to 
us  to  go,  we  should  go  to  them ;  but  when  the 

(a)  Kelyng's  Reports,  p.  53. 

(b)  Vide  Moore's  Reports,  691.  Resolved 
by  all  the  Judges,  that  on  a  Trial  by  Peers,  the 
prisoner  cannot  challenge  any  of  the  peers  that 
are  returned  on  hisjur^.  See  also  in  this  Col- 
lection, vol.  1.  p.  1385,  and'vol.  3.  p.  409. 

(c)  This  trial  was  in  the  *  Court  of  the 
High  Steward;*  as  to  which,  and  tbe  difference 
between  it  and  tbe  *  Coort  of  our  Lord  the 
King  in  Parliament,'  see  the  Cases  of  lord  De- 
lamti%  A.  D.  1685«  and  of  earl  Ferrers,  a.  D. 
t700,  and  tbe  Notes  to  those  Cases,  infra. 

VOL.  VI. 


Lords  asked  us  any  question,  we  should  not  de- 
liver any  opinion,  but  let  them  know  we  were 
not  to  deliver  any  private  opinion,  without  con* 
ference  with  the  rest  of  tl>e  Judges,  and  that  to 
be  openly  done  in  court.  And  this  notwith* 
'standing  the  precedent  in  the  case  of  the  earl 
of  Castlehaven  (d)  was  thought  prudent  in  re« 
gard  of  ourselves,  as  well  as  fur  avoiding  a\i»» 
picion,  which  might  grow  by  private  opinions,, 
all  resolutions  of  judges  being  always  done  in. 
public. 

8.  Although  we  were  not  all  agreed  in  tha 
precedent  of  the  Lord  Dacre*s  case,  cited  by 
sir  Edw.  Coke,  in  the  Pleas  of  the  Crown,  p. 
S9.  &  80.  that  the  judges  may  deliver  any  6pi- 
nion  in  open  court,  in  tbe  absence  of  tlie  pri- 
soner ;  yet  it  was  agreed,  thnt  if  the  lord  slew-* 
ard  should  in  open  coort,  demand  any  of  oar 
opinions  in  any  thing,  though  in  the  absence  of 
the  prisoner,  we  were  to  give  an  answer  to  the 
question,  the  lord  high  steward  should  demand 
of  us ;  we  being  called  to  assist  tbe  court,  and 
the  demand  of  any  question  in  such  case  t>eing 
referred  to  the  discretion  of  the  bigh-scew- 
ard.    (e) 

4.  It  was  resolved  by  us  all,  That  in  case 
any  of  the  witnesses  which  were  einmined  b^ 
fore  the  coroner  were  dead,  or  unable  to  travel 
and  oath  made  thereof,  that  then  tbe  examina^ 
tionsofiuch  witnesses,  so  dead  or  unable  to 
travel,  mi^ht  be  read ;  tlie  coroner  first  mak- 
ing oath  that  such  examinations  are  tbe  sama 
which  be  took  upon  osth,  without  any  additioa 
or  alteration  whatsoever,  (f) 

5.  Ihat  in  case  oath  should  be  made,  that 
any  witness  who  had  been  c^Amined  by  the  cq» 

(d)  Ante,  vol.  8.  p.  401. 

(e)  See  the  carl  of  Warwick's  Case,  ▲.  n. 
1699,  infra, 

(f)  As  to  these  4ib,  Sth,  anjd  6th  Resolu- 
tions, see  the  Ca^es  of  lord  Mohun,  and  of 
Harrison,'  ▲.  D.  169$,  po$t.  Hawk.  PL  Cr. 
Book  8.  c.  46.  s.  15,  et  $eg»  and  the  Book# 
there  referred  to.  See  also  ihf  Casa  of  ^ 
John  Feawick.  a. ».  1696. 
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rmier^and  was  tbeov  aliieac,  waft  detained  hj 
thftf  means  or  procurement  of  the  prnoner,  aiid 
the  fipinion  of  tbc  Judges  asked  whether  sacb 
ciami nation  might  be  read ;  we  should  aniwer, 
that  if  tlteir  lorJshipa  were  aatis6ed  by  tlie  evi- 
dence tbey  bad  Iteord,  that  the  witnest  was  de- 
tained by  means  or  procuremeoC  of  the  prison- 
Aer,  then  the  examination  raiglit  be  read  ;  but 
whether  lie  waa  detained  by  meant  or  procure- 
ment of  the  prisoneri  was  matter  of  fact  of 
which  we  were  not  Judges,  but  their  Wrdships. 

6.  Agreed,  That  if  a  witness  who  was  i^aa* 
mined  by  the  coroner  be  absent,  nod  oath  is 
made  that  they  have  used  all  their  endeavours 
to  find  him,  and  caiinut  find  him,  that  is  not 
sufficient  to  authorise  the  reading  of  such  exa- 
mination. 

7.  Agreed,  That  no  words,  be  tlier  what  thej 
win,  are  in  law  such  a  provocation,  as  if  a  man 
kill  another  for  words  only,  will  diminish  the  of- 
fence of  killing  a  man,  from  murder  to  be  man- 
shmgbter.  As  suppose  one  call  another  eon  of 
a  tvhore,  or  {;ive  htm  the  lie,  and  thereupon  he 
to  whom  the  words  are  ci\en  kill  the  other,  this 
is  murder;  but  if  upon  ill  wonls,  both  the  par- 
ties surideulj  fis;hr,  and  one  kill  the  other,  this 
is  but  manslatif;hter,  for  it  is  a  combat  betwixt 
tMro  upon  a  sudden  heat,  which  is  the  legal  de- 
scription o(  tnaiislatigiiter  (g);  and  we  were 
all  of  opinion  that  the  statute  of  1  Jac.  for 
tftabbioga  man^  not  tiaving  first  struck,  nor 
having  any  weapon  drawn,  was  only  a  decla- 
i*atton  of  the  common  law,  and  made  to  pre- 
vent the  inconvrnicncies  of  juries,  who  were  apt 
(o  behere  that  to  be  a  provocation  to  extetiunte 
a  murder  which  in  law  was  not.  (h) 

8.  Agreed,  that  if  upon  words  two  men  grow 
CD  anger,  and  aflerwards  they  suppress  that  an- 
ger, and  then  fell  into  other  discourses,  or  have 
Pther  diversions  for  such  a  space  of  tinie  as,  in 
reasonable  intendment,  tlieii*  heat  might  be 
cooled,  and  some  tioie  nfter  ihey  draw  one 
Upon  another,  and  fivlii,  ( i )  and  oue  is  killed, 
(his  is  murder ;  because  heini;  attftided  with 
•udi  circumstances  as  is  reasonably  supposed 

(g)  Vide  Croiupton's  Justice,  5J3,  a.  b.  Two 
play  at  tables,  and  fall  out  suddenly,  and  one 
with  a  dagger  kill  ih'e  other/  If  there  be  a 
quarrel,  and  a  reasonable  time  before  they 
fight,  it  is  murder. 

(ft)  As  to  these  7th  and  8th  Resolutions, 
lee  the  Cases  of  Maw-gridge,  a.  d,  1706,  and 
bf  Oneby,  a.  D.  1750,  post.  See  also  East's 
Pleas  of  the  Crown,  c.  5.  sect.  19,  et  $eq. 
•  (i)  Two  fall  out  suddenly,  and  fight  pre- 
lently,  and  one  kill  the  other,  it  i^  but  man- 
slaughter :  s6  if  after  they  ha\e  quarrelled,  they 
Sreseutly  |^o  into  the  field  and  fight,  one  kills 
le'ntfaer,  it  is  hut  mansta tighter ;  for  all  is  one 
continued  act  of  fury.  But  if  two  fall  out  sud- 
.ticnly,  and  belbrv  any  blows,  presently  app'nni 
to  go  to  th^  field  and  fight,  and  one  kill  ilie 
other,  this  is  murder ;  because  it  appeareih  by 
^choosing  a  fit  place  to  fight,  their  reason  w^j 
above  tlieit  passion,  and  so  a  deliberate  act. 
Vida  CnNDpton*9  Jaitice,  p.  %i^ 


to  be  a  deliberate  act,  and  a  premeditated  re- 
venge upon  the  first  quarrel  i  hut  the  circum- 
stances of  such  an  act  being  matter  of  fact,  the 
jury  are  Judges  of  those  circumstances. 

Lord  High-Steward's  Commission. 

Caroliu  sccundus  Dei  gratia  An^  Scot.  Frnn. 
et  Hiber.  Ilex,  fidei  Oetcusor.  ^c.  Clariibiiuo 
Consanguioeo  et  Coociliario  nostra  Edwardo 
Comiti  Clarendon   Dom.    Caocellar.  Angliss 
Saluterau    Sciatis    quod   cum  Tliomaa  Dom. 
Morley  et  Mouuteagle   nuner  de  porochia  S. 
Egidii  in  cainpis  in  Com.  Midd.  coram  nobis 
apad  Westm.  de  felunia  .et  murdr.  per  ipsum 
Ihom.  Dom.  Murlcy  et  Mounieagle  commiss. 
et  perpetrat.  perSa^ram.  probor.  et  legal.  Horn, 
Con.  pred.  indictat.  existii.  Nos  considcrantes 
quod  Jostitia  est  Vinus  excelleiis  et  'AJtissimo 
complacens,  eaq;  prae  omnibus  oti  volomns,  ac 
pro  eo  quod  cfficium  (^enescalli  An|li»  cujus 
presentia  pro  Administratione  Justicia  et  exe- 
catione  eiusdem  in  hac   parte  firm,  reqniritor 
(ut  accept mo9)  jam  vacat,  de   fidelitate,  pro- 
dentia   provitia,  Circumspectioaa  et  Iixlostra 
vestris     plurim.    confitlentes,  ordioavimus  el 
constttuimus  vos  ex  hac  causa    Sencfcallum 
Angliae  ad   ofiBciutn  illud  cum  omnibos  eodem 
officio  in  hac  parte  debit,  ct  pertinen.  (hac  vice) 
gerend.   orcupand.  et  exercend.    Dantes  et 
Concedentes  V(»b.  tenore  present! um  plenam  et 
sufficientem    potestaiem    ct   aothoritaiem  el 
m  and  at  speciMe  indictaroent.  prvd.  eundeoi 
Thome  Dom.  Morley  et  Mouuteagle  concemen, 
cum  omnibus  iilud  tangen.  a  ddect.  et  fideh 
nos^ro  Joh.  Kclyng  Milite  capital.  Jasticiario 
nostro  ad  placita  coram  nob.  tenend.  et  assign, 
in  cujus  custodia  remanent,  recipiend.  et  ittod 
inspiciend.  et  ad  certos  diem  et  locara  quos  ad 
hoc  prondetis  ipsuna  Thorns  Don.  Morley  at 
Moantengle  coram  vobis  evocand.  et  ipsum 
superinde  aadiend.  et  examinand.  at  respond* 
compellend.   ac  fine  debico  tantiinand.  Net 
non  tot  et  loties  Dom.  Prooeres  et  Magnates 
faujus  regni  nostri   An£l;  cjasd.  Thome  Oom. 
.Morley   et    Mountea^e    pares  per   quos  ro 
Veritas  in  hac  parte  melius  aciri  potent  ad  diem 
et  locum  pr«d.   ex  causn   pred.   coram  vobit 
compamrc  avtringehd.  veritateq;    inde    com- 
perta  ad  Judicium  per  vos  inde  (icaescall.  noff- 
trum  Angl.   in  hac  parte  reddendo  secnadum 
Legem  et  Consuetndinem  regni  noatri  Anglic 
(hac  vice)  versus  prefat.  Tbobiam  Dom.  Morlej 
et  Moun'engle   procedend.  ten  tent  ieiid.  adjtn- 
dicand.  et  Eiecuttoneni   inde  fieri  pracipiendt 
Ceteraq;    omnia  et  singula   que  ad  officiuA 
Scnescaili  Anglie   in  hac  parte  peitinent  et 
requiruntur  (hac   vice)  faciend.    exercend.  et 
exequend  et  ideo  vob.  maadumns  quod  circa 
prstnissa  diligentrr  intendatis  ac  ea   fac.  et 
exequamini    in   forma    pred.    Damns   autem 
uniTersts  ct  singulis  Ducibus,   Marchiooibos, 
Comitibns,  Vicecomitibva,  Damnibus,  et  aliii 
Officiariis,  Minisirin,  et  Ligeis  nostris  qoibns- 
cunq;  tenore  presentium  irrnifer  in  Mandatis 
quod  vobi^  in  executtone  pnemi*>snnem  iiiten- 
defit^  sint  consQ.entes,  a!<eistentc%  obedientes 
et  caxitmotes  in  attoibas  proni  docet,  Mao- 
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davimat  enim  pnsfat.  Capital  justicrtr.  oostro 
pred.  qand  iodictainent.  |>rs3d.  cum  omnibus 
illod  tangen.  ei  causa  prasd.  vobts  detibcr. 
Mandavimus  etiamLocuniteneati  no!ittx>  Turris 
nostr.  LQudon.  tive  ejus  deputat.  ibidem  quod 
•d  certos  diem  et  locum  qi!ios  ei  scire  fac.  prae* 
fat.  Tliomam  Dom.  Morlej  et  Mounceagle 
coram  robis  ventre  fkc.  In  cujns  rei  Testimo- 
nium has  literas  nostras  fieri  fecimus  parentes. 
Teste  meipso  apud  Westin.  duudecimo  die 
Aprilts  Anno  Regni  nostri  dectrao  octuTo. 
(Per  ip&um  Aegem  propria  ma  no  signat.) 

Baskes. 

Breve  de  Ctrtiorarh 

Caroius  secundus  Dei  gratia  dilect.  et  fidel. 
nostro  Joh.  KelyngMilit.Capitul.  Jostic.  nostro 
ad-placita  coram  nobis  tenend.  assign.  Salutem 
Voo.  mandamus  qnod  qooddam  mdictament 
de  Felouia  et  Murdro  unde  Thomas  Dom. 
Morlejr  et  Mounteagle  noper  de  parochia  S. 
Egidii  in  campis  iivcom.  nostro  Midd.  in  nostra 
cqria  coram  nobis  apod  West;  Indiciat.  existit, 
et  penes  vos  in  cur.  nostra  jam  reraanen.  cum 
omnibus  ill.  tangen.  Clariasimo  Contangumco 
etConsiliar.  nostro  Edt^ardo  Comiti  Clarendon 
Cancellar.  nostro  Angl.  et  hac  vice  Senescallo 
Angl.  sub  sigiilo  nostro  deliberetts  indilate,  una 
cum  hac  brevi  ut  ipse  Senescallus  inspeciic  in- 
dictament.  prtfd.  et  ceteris  ilt.  tangen.  ulterius 
inde  (hac  vice)  fieri  fac.  quod  de  jure  el  secun- 
dum Legem  et  Consuetudincm  regni  nostri 
Angl.  firmit.  fiun'end.  Teste,  &c.        Bibker. 

Breve  de  Venire  Fac. 

Caroius  secundus,  &c.  dilecto  et  fidel.  nostro 
Joh.  Robinson  Militi  et  Barbnetto  Locumte- 
n^nti  Turris  nostr.  London,  vet.  deputat.  suo 
ibidem  Salutem.  Vobis  mandamus  quod  Tho- 
oiam  Dom.  Moriey  et  Mounteagle  nuper  de 

Sarodua  S.  Egidii  in  Campis  in  com.  nostro 
f  idd.  de  Felonia  et  Murdro  indictat.  et  veitra 
in  Custodia  infra  Turrem  nostram  London, 
presd.  detent,  coram  Cbarissimo  Consanguineo 
et  Consiliar.  nostro  Edwardo  Comiti  Clarendon 
Dom.  Cancellar.  oostro  Aogl.  et  hac  vice  Se> 
nescaUo  Anglis  ad  certnm  diem  et  locum  qaos 
idem  Senescallus  vobis  scire  fac.  prsemisais  ret- 
ponsur.  salvo  et  secure  venire  fac.  Et  hoc 
noUateaus  omitcatia.    TeMe,  he, 

Barkea. 

Edwardos  Comes  Clarendon  Dom.  Cancel- 
lar. Angl.  et  hac  vice  Senascallus  Angl.  Joh. 
Kelying  Militi  Capitali  Justic.  Dom.  Regjs  ad 
placita  coram  ipso  Rege  tenend.  assign.  Salu- 
tem. Virtute  Literarum  Dom.  Regis  Patentium 
nabi  direct,  vobis  mando  firmiier  injungend. 
quod  quoddam  Indie tamentum  de  Felonia  et 
Murdro  unde  Thomas  Dom.  Moriey  et  Moun- 
teagle nuper  de  parocliia  S.  Egidii  in  Campis 
in  com.  Midd.  in  cur.  Dom.  Re^is  coram  ipso 
Rfge  apod.  Wcstm.  indictat.  extstit,  et  penes 
Tos  in  cur.  prsed.  jam  renuinen.  cum  omnibus 
ill.  taneeo.  adeo  plane  et  integre  proot  coram 
dicto  Dom.  R^e  nuper  capt:  fuit  quocunq; 
Bomine  prvd.  iSomas  Dom.  Moriey  at  Moun- 


teagle nuncupetur,  in  eodcm  comm  me  prsfat'. 
Senascallo  sub  sigiilo  vestro  apud  Westm.  in 
magna  Aula  placitor.  ibidem  die  Lune  (viz.) 
triceshno  die  instantis  mensis  A  prills  ad  horam 
octavam  ante  meridiem,  cjusq;  diei  liberetis 
una  com  hoc  praeccpto  ut  ulterius  inde  fieri 
faciam,  quod  de  jure  ad  secundum  Legem  rt 
Consuetud.  Regni  Angl.  fuerit  fuciend.  Dnt, 
sub  sigiilo  meo  apud  Wes:m.  14  Die  Apriiii 
Anno  Regni  Dom.  Carol!  secundi,  Df>i  gratia 
An^.  Scot.  Fran,  et  Uiber.  Regis  fidci  Defen* 
soris^  dec.  decimo  octavo.     I'er  Seiiescallurti. 

Fakqbaw, 

Edwardus  Comes  Clarendon  Dom.  Cancel- 
lar. Angl.  hac  vice  Serescallus  AnglisB  Joh. 
Robinson  Militi  et  Baronetto  Locamtencn^ 
Dom.  Regis  Turris  sdB  London,  %'el  Depulat« 
suo  ibidem  Salutem.  Virtute  Literar.  Dom. 
Reg^  Patent,  mihi  direct,  trbi  mando  firmtief 
injungendo  quod  Corpus  Tbom»  Dom.  Mor- 
iey et  Mounteagle  nuper  de  parochia  S.  Egidii 
in  Campis  in  com.  Midd.  in  Prisfina  Uom. 
Regit  sub  Custodia  tua  detent,  ut  dicitor,  ttnh 
com  cauta  detentiunis  suae  quocuoque  nomine 
idem  Thomas  Dom.  Moriey  et  Mounteagle  m 
eodem  censeator,  babes  coram  me  pnefato  Sen- 
nescallo,  apod  Westm.  in  magna  Aula  placitor. 
ibidem  4lie  Lunr.  vis.  30.  die  instantis  mensit 
Aprilis,  ad  horam  octavam  ante  meridie^n 
ejusdem  diet,  ad  subjiclend.  et  recipiend.  ea 
omnia  quas  Cur.  Dom.  Regis  de  eo  tone  Ibidem 
consideraverit :  in  hac  parte,  et  habeas  ibi  tune 
hoc  prseceptnm.  Dat.  snb  sigtllo  meo  apuii 
Westm.  14  die  ApHHs,  Anno  Ref^i  Dom.  Car. 
sccundi  Dei  gratia  Angl.  Scot.  Fran,  et  Hiber. 
Regis  Fidei  DelisnBoriSy  lkc»  18.  Per  Senei^ 
callum.  Fahshaw. 

EdirardosComeiCiarendoa  Cancellar.  An^ 
hac  vice  Senescallus  Anglic  Ro^ro  Uartam 
Arm*  Servian.  Dom.  Regis  ad  Arma  SaletenL 
Virtute  Literar.  Dom«  Regis  Patent,  mihi  direct. 
tibi  niando  firmiter  injungendo  quod  siimmo> 
neas  tot  et  toties  Dom.  Proceres  et  Macoates 
hqjus  Regni  Ang).  Thooisi  Dom.  Morlej  et 
Mounteagle  nuper  de  parochia  S.  Egidii  in 
Campis  in  Com.  Midd.  Pares  per  quoa  rei  vt- 
ritas  de  Felonia  et  Murdro  nnde  idem  Thomas 
Dom«  Moriey  et  Mounteagle  indictat.  existit 
melius  sciri  potuit  quod  ip9i  penonalit.  «omp^ 
reant  coram  me  pr«fiit.  Senescallo  apud 
Westm.  in  Com.  Midd.  ii|  Magna  Aula  plaator 
ibidem  die  LuosBi  viz.  30  die  inatantis  Mantia 
Aprilis  ad  horam  octavam  ante  Meridiem^ ejus- 
dem diei  ad  faciend.  tunc  et  ibidem  ea  qua  in 
hap  parte  fuerint  faciend.  et  habeoa  ibi  tunc 
nomina  predictor.  Pom.Procerum,  et  MagiMt. 
et  boG  pnscept.  Dat.  sub  ligillo  meo  apiUl 
Westm.  ike    Per  SenescaUuin. 

I  Fasssaw, 

The  Lord-Cbancellor  being  then  Lord-Stew- 
ard, came  from  Worcester- house  in' his  coach, 
having  (besides  hfs  usual  attendance)  sir  John 
Eaton,  his  m^esty's  chief  gentleman-usher^ 
carrying  a  white  stafF  nine  foot  long ;  and  sir 
Edvrard  Walker,  Garter  king  at  tfrms  in  bh  coar 
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of  office,  attenctlng  ou  him.  And  he  wm  met 
mi  WestfDinster-htdi-gate  with  five  maces  more, 
who  all  weuc  before  Tiiui  into  the  court,  where 
lie  took  his  place  in  a  chair  of  state ;  the-five 
maces  placed  ibeinselves  on  each  side  of  the 
state ;  and  berjeant  Lee  went  into  the  body  of 
the  court,  and  there  laid  down  his  mace ;  and 
lie  supplied  the  place  of  marshal  or  crier  of  the 
court.  Sir  John  Eaton  with  the  white  staff, 
and  sir  Edward  Walker  stood  at  tlie  lower-end 
of  the  state  ;  sir  John  Eaton  on  the  right-hand 
of  the  lord- steward,  and  sir  Edward  Walker  on 
the  left. 

The  Clerk  of  the  Crown  in  chancery,  stand- 
ing at  the  lower  end  of  the  court,  wiih  three 
obeisances  coming  up  to  the  Lord-Steward,  oo 
bis  knee  presented  the  Commission  unto  him. 

Sir  Thomas  Fanshaw,  clerk  of  the  crown 
in  the  King*9-bencb,  with  the  like  reverence, 
came  and  received  tlie  Commission  from  the 
Lord-Steward,  and  nstumed  to  his  place  in  the 
midst  of  the  court. 

Serjeant  Lee,  after  an  O  yes,  made  procki- 
mation,viz.  1  he  Lord  High-Steward  of  England 
4ioth  coniiuand  all  persons  to  keep  silence, 
wliile  his  majesty's  Commission  is  reading.  Sir 
T.  Fanshaw  read  the  Commission. 

Thtfn  sir  John  Eaton  and  sir  Edward  Walker 
carrying  the  white  stuff  between  them^  on  the 
Jcnee  presented  it  to  my  Lord-Steward,  and  lie 
delivered  it  back  to  sir  John  Eaton,  who  placed 
himself  with  it  on  tue  lower  end  of  the  state, 
on  the  right  tiand  of  the  Lord-Steward,  and  sir 
£d«vard  Walker  on  the  left,  on  a  seat  even 
with  the  body  of  the  court,  having  a  space 
iMiween  them  for  the  Lord -Steward  to  «ee  the 
prisoner ;  on  which  seat  also  sat  the  clerk  of 
the  crown  in  Chancery,  and  Mr.  Kips,  the 
seal-bearer,  the  seal  being  laid  at  the  lower 
end  of  the  state  before  the  Lord-Steward. 

O-yes  again,  and  proclamation  made ;  The 
Lord  Hi^h-Steward  of  England  doih  c6mmand 
mil  persons  whatsoever,  except  peers,  and  privy - 
counsellors,  and  judgrs,  to  be  uncovered. 

Serjeant  Barcroft  called  to  make  return 
of  the  precept  to  him  directed,  who  came  into 
the  body  of  the  court,  and  delivered  it  to  sir 
Thomas  Fanshaw,  and  l>e  read  the  return  ou 
the  backside  of  the  precept. 

O-yes  again,  and  the  Lords  required  to  an- 
swer to  their  names. 

The  Lords  Triers  called  by  the  list,  Mr.  War- 
tcrhouse,  assistant  to  sir  Thomas  Fanslaw, 
reading  their  names,  and  Serjeant  Lee  calling. 

John  lord  Roberts,  keeper  of  the  privy -seal. 

tEdw.  earl  of  Manchester,  Lord-Cbambertatn. 

Henry  lord  Arlington,  Secretary  of  State. 
Anbery  earl  of  Oiford.    John  earl  of  Bath 
."Wm.  earl  of  Bedford,      Wm.  earl  of  Craven. 


James 'earl  of  Suffolk. 
Rich,  earl  of  Dorset. 
John  earl  of  Eieter. 
J.  earl  of  Biid^water. 
J.  e.  of  Northampton. 


T.  vis.  Fa  Icon  bridge. 
John  vis.  Mordaunt. 
Fhilio  lord  Wharton. 
William  lord  Paget. 
Wlliani  lord  Maynard. 


H.  e.  of  Peterborough     Francis  lord  Newport 
—earl  of  Thanet.        John  lord  Lucas. 
N.  earl  of  Scarsdale       Charles  lord  Gerrard. 


John  lord  Berkley.  Anthony  lord  Ashley. 

Uor.  lord  Towosbend.    John  lord  Freshivile. 

O-yes  again  and  the  lieutenant  of  the  Tower 
called,  to  make  return  of  his  precept,  and  bring 
in  his  prisoner. 

The  prisoner  brought  to  the  bar  and  the  pre- 
cept dtfhvered  to  Serjeant  Lee,  and  by  bim  to 
sir  Thomas  Fanshaw,  who  read  the  return  oa 
the  backside  of  the  precept. 

Then  the  Lord- Steward  made  a  speech  to 
the  prisoner,  telling  h'un  the  cause  of  bis  being 
brought  thither. 

The  Indictment  read  by  sir  Thomas  Fanshaw 
and  the  plea  made  in  the  king's-bencb,  where 
be  had  pleaded  Not  Guilty,  and  pot  himself 
upon  his  peers. 

Then  the  Lord  Steward  made  a  speech  (by 
way  of  charge)  to  the  peers. 

O-yes,  and  proclamation  made;  If  any  will 
^ve  evidence  for  our  sovereign  lord  the  king 
against  1  homaa  lord  Morley  and  Mounteaele, 
they  shall  be  heard ;  the  prisouer  stands  at  the 
bar  upon  lus  deliverance. 

Lord-Steward  said,  he  heard  the  lord  Morley 
was  lame,  and  therefore  bid  the  lieutenant  of 
the  Tower  set  a  chair  for  him  to  ease  himself. 

Lord  Morley  desired  to  be  heard ;  but  the 
Lord  Steward  told  him,  that  it  was  usual  to 
bear  the  evidence  first,  and  after  that  he  might 
and  should  be  heard  any  thing  be  had  to  offer; 
whereupon  he  sat  down. 

Serjeant  Glynn,  the  kuig's  eldest  Serjeant, 
opened  the  Indictment,  then  Mr.  Attorney-Ge- 
neral Palmer. 

Several  witnesses  examined;  the  prisoner 
asking  them  what  questions  he  pleased.  Two. 
witnesses  swore,  that  the  lord  Morley  run  biin 
into  the  head.  One  witness  swore  a  former 
grudee.  Another,  that  when  be  had  run  Mr. 
Hastings  through  the  head,  he  swore,  *  God* 
'  damme,  I  promised  thee  this,  and  now  I  liave 
'  given  it  thee.'  And  that  the  quarrel  begnn  at 
the  Fleece-Tavern  about  an  half  crown  that  the 
Lord  Morley  said  he  had  laid  down. 

Mf.  Solid  or- General  Finch  desired  the  de- 
positions of  some  witnesses  taken  before  the 
coroner  (who  were  since  dead)  might  be  read  ; 
which  the  prisoner  opposed,  desiring  that  no 
evidence  might  be  given  against  him,  but  face 
to  face. 

The  Lord-Steward  demanded  the  opinion  of 
the  judges,  who  by  the  Lord  ChtePJustice 
Kelyng  delivered  their  opinion;  That  opoo 
proof  made  that  the  witnesses  were  dead,  and 
oaih  by  the  coroner,  that  the  depositions  were 
unaltered,  they  ought  to  be  read ;  which  was 
done. 

The  Depositions  of  Three  Witnetses  reaif. 

Serjeant  Maynard  desired,  that  the  deposi- 
tions  of  a  material  witness  taken  at  the  Coro- 
ner's Inquest  (who  had  now  absented  himself 
so  that.tbej  could  not  find  him)  might  be  read. 

The  Prisoner  opposed  it,  and  the  opinion  of 
the  judges  being  required;  the  Lord  Chief- 
Justice  delivered  the  opinion.  That  if  the  court 
upon  aoy  cvid«nco  were  satisfied,  the  witness 
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was  withdrawn  bj  tbe  procurement  of  the  pri- 
•oneTi  th«  deposition  ougnt  to  be  read,  otherwise 
uot.     ^Vbereupon ' 

Thomat  Harding  tworOy  deposed.  That  Tho> 
mas  Snell,  his  apprentice,  was  lately  run  awa)* 
from  him,  and  that  his  fellows  said,  he  tuld 
them,  before  be  went  awajf,  that  the  Lord  Mor- 
ley's  Trial  was  to  be  sbortljr  but  he  wuuhi  not 
be  there.  The  court  not  thinking  tbi»  evidence 
sufficient,  the  deposition  was  not  read. 

Lord  Morley  desired  some  witnesses*  might 
be  heard  on  his  side,  on  his  behalf,  who  were 
admitted,  but  not  upon  oi^th.*  Lord  Murlev 
heard  to  say  what  he  pleased  for  himself. 

*  The  history  of  the  law  concerning  the  exa- 
mination of  witnesses  in  behalf  of  prisoners  ac- 
cused of  capital  uffencesy  is  thus  given  briefly 
by  Blackstone : 

"  It  was  an  antient  and  commonly  received 
practice  (derived  from  tht  civil  law,  and  which 
also  to  this  day  obtains  in  the  kingdom  of 
France)  [Domat.  publ.  law,  b.  3,  t.  1,  Mon- 
tesq.  Sp.  L.  b.  29,  c.  11.]  that  as  counsel  was 
not  allowed  to  ony  prisoner  accused  of  a  capi- 
tal crime,  so  neither  sliould  he  he  suffered  to 
eacalpate  himself  by  the  testimony  of  any  wit- 
nesses. And  therefore  it  deserves  to  be  re- 
membered, to  the  honour  of  Mary  1,  (whose 
early  sentiments,  till  her  marriage  with  Philip 
pf  Spam,  seem  to  have  been  humane  and  ge- 
nerous) that  when  she  appointed  sir  Richard 
Morgan  chief  justice  of  the  common  pleas,  she 
enjoined  him,    *  cliat  notwithstanding  the  old 

*  error  which  did  not  admit  any  witness  to 

*  speak,  or  any  other  matter  to  be  heard  in  fa- 
'  vour  of  the  adTersanr,  her  majesty  being 

*  purty ;    bei*   highness^   pleasure  was,  that 

*  whatsoever  could  be  brought  in  favour  of  the 

*  sttliject  should  be  admitted  to  be  heard :  and 

*  moreover,  that  the  justices  should  not  per- 
'  suade  themselves  to  sit  in  judgmentotherwise 

*  for  her  highness  than  for  her  subject.'  [Hoi- 
lingsh.'lllS.]  Afterwards,  in  one  particular 
instance  (when  embezsling  the  queen's  military 
stores  was  made  felony  by  statute  31  £liz.  c.  4  ) 
it  was  provided  that  any  person  impeached  fur 
■och  felony,  '  should  be  received  and  admitted 
'  to  make  any  lawful  proof  that  he  could,  by 

*  lawful  witness  or  otherwise,  for  his  discharge 

*  and  defence :'  and  in  general  the  courts  grew 
so  heartily  ashamed  of  a  doctrine  so  unreason- 
able and  oppressive,  that  a  practice  was  gra- 
duidly  introduced  of  examining  witnesses  for 
the  prisoner,  but  not  upon  oa(h  [2  fiubtr.  147. 
Cro.  Car.  293.] :  the  consequence  of  «vhich  still 
was,  that  the  jury  gave  less  credit  to  the  pri- 
f oner's  evidence,  than  to  that  produced  by  ibe 
crown.  Sir  Edward  Coke  [3  Inst.  7 P.]  protests 
very  strongly  against  this  tyrannical  practice  : 
declaring  that  he  never  read  in  any  act  of  par- 
liament, book-case  tfr  record,  that  in  criminal 
cases  the  party  accused  should  not  have  wit- 
nesses sworn  for  liim ;  and  therefore  there  was 

,ndt  so  much  as  Bcintilla  juru  ag^nst  it.  {See 
also  2  Hal.  P.  C.  283,  and  his  Summary  204.1 
And  Uie  Uoote  of  Commons  were  te  sensible  of 


Mr,  Solicitor  summed  up  the  Evidence  as 
follows,  via. 

April  SO,  1666. 
The  Speech  of  ^ir  Uemeage  Fimch,  Knt.  tbe 
Kine*8  Solicitor- General,  at  the  Trial  of 
tbe  Lord  Morley  (the  Earl  of  Clarendon, 
Lord  Chancellor,  bting  tlien  Jt^urd  High- 
Steward  of  Endand,  pro  tempore)  whor 
summed  up  the  Evidence,  &c.* 

That  a  man  is  slain  is  not  denied  by  my 
hird  Morley ;  the  manner  how  it  came  to  pan 
we  have  proved  fur  the  king.  His  lordship 
hath  endeavoured  by  his  witnesses  to  difference 

this  absurdity,  that  in  the  bill  for  abolishing 
hostilities  between  England  and  Scotlat^d  [stat. 
4  Jac.  1,  c.  1.1  when  felonies  o  Hum  it  ted  by 
Englishmen  in  Scotland  were  ordered  to  be 
tried  in  one  of  the  three  northern  counties,  they 
insisted  on  a  clao9p,and  carried  it  [Com.  Journ* 
4,  5,  12,  13, 16, 29,  30  Jun.  1607.1  mtain^t  the 
efforts  of  both  tUe  crown  and  the  House  of 
Lords,  against  the  practice  of  the  courts  in 
England,  and  the  express  law  of  Scotland  [Ibid. 
4  Jun.  I(i07.]    '  that  in  all  such  trials  for  the 

*  better  discovery  of  ihe  truth,  and  the  better 
'  information  of  the  consciences  of  the  jury  and 
'justices,  there  shall  be  allowed  to  the  party 

*  arraigned  the  benefit  of  such  credible  wit- 

*  nesses,  to  be  examined  upon  oath,  as  can  be 

*  produced  for  his  clearing  and  justification.' 
At  length  by  the  statute  7  W.  3,  c.  3,  the^same 
measure  of  justice  was  established  throughput 
all  the  realm,  in  cases  of  treason  within  the 
act :  and  it  was  afterwards  declared  by  statute 
1  Ann.  St.  2,  c.  9,  that  in  aN  cases  ot  treason 
and  felony,  all  Witnesses  for  the  prisoner  should 
be  examined  upon  oath,  in  like  manner  as  the 
witnesses  against  him.'' 

Instances  of  refusal  to  hear  witnesses  for  pri- 
soners are  to  be  found  in  this  Collecti<m,  voL 
1,  p.  88 J,  1381  (see  aiso  1304)  and  from  other 
of  the  early  Trials  it  seems  tha^  no  thouKht  was 
entertained  of  examining  witnesses  for  the-pri«i 
soners. 

The  mischiefs  attending  the  practice  of  not 
allowing  witnesses  for  a  prisoner  to  be  sworn, 
are  noticed  hy  sir  Ji»hn  Uawles  with  his  ilsual 
spirit.  See  his  Observations  on  Colledge't 
Case,  infra.  Tbey  are  moreover  to  he  found 
in  the  accounts  published  m  thi»«Colltction,  of 
Tr'vJla  which  occurred  within  the  period  in 
which  ,that  practice  prevailed  :  See  also  the 
observations  which  were  made  in  this  very 
Case,  by  the  Solicitor  General  on  Jacksun'a 
testimony.  "  By  the  English  law,"  says  Fouor 
ta'.nhall,  writing  as  it  keeins  m  1678,  **  no  wit- 
nesses are  examined  upon  oath  against  tlie 
kfuK^s  interest,  even  tlioogh  they  be  ltd  by  pan-  * 
nels  to  prove  their  defences ;  but  the  witnesses' 
declaration  isalleniirly  taken  by  the  judge  who 
makes  of  it  whatever  he  pleases."  Decisions 
vol.  1.  p.  5. 

— .  '  ■  .  ■      ' 

*  Taken  from  the  Norfolk  CoUeciion  in  tbe 
Royal  Society  Libraiy. 
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tbe  cue  ia  lome  circumitBnoes :  the  qoesuon 
will  now  be  reduced  to  this ; '  Wbecber  tbk  fact 
lie  murder,  as  it  is  cbarged  U|>on  him  iu  the  In- 
dictment, or  any  less  offence  than  that;  in 
which  I  see,  rov  lord  Morley  placetb  his  hopes, 
that  it  will  fkllr  My  lord,  that  tbi»  is  a  question 
of  law,  arising  from  fact ;  I  will  viith  your 
grace's  permission,  and  the'favour  of  my  Lords 
the  Peers,  presume  in  the  first  place,  to  lay 
down  some  principles  or  conclusions  hi  law, 
wfaerein  I  think,  I  am  not  deceived  ;  and  would 
be  loth  to  preTaricate  in  case  of  blood.  And 
when  I  have  laid  down  the  conclusions,  I  shaK 
proceed  to  apply  them  lo  tbe  fact  now  in  proof 
before  you,  and  compare  it  to  such  a  proof  as 
bis  lordship  hath  prodaced.  There  are  in  law 
but  tliree  cases  imaginable,  which  are  any  way 
eapable  of  excuse  for  the  deatKof  a  maa.  These 
are.  First,  when  aman  kills  another  in  his  own 
defenceb  Secondi  when  he  doth  it  upon  mis- 
adventure and  mere  accident.  Third,  when 
be  doth  it  in  heat  of  passion,  or  any  sudden  ad- 
▼enture  (for  that  which  is  done  in  prosecution 
of  justice  hath  no  affinity  with  the  present  ques- 
tion). The  .two  fir&t  of  these  do  excuse  i 
tolo,  'tis  nut-so  much  as  felony;  the  last  6  Can- 
to, 'tis  felony,  but  within  clergy.  But  yet,  my 
lord,  the  common  law,  the  ancient  common  law 
of  En^^land,  would  iy>t  endure  to  hear  of  any 
excuse  at  all  for  the  de^th  of  a  man.  By  the 
ancient  law,  before  the  statute  of  Marl  bridge, 
be  that  killed  a  man  in  his  uwn  defence  ;  and 
after  that  till  the  statute  of  Oloucester,  he  that 
bad  killed  a  man  by  the  most  innocent  misfof- 
tone  in  the  world  (the  glance  of  an  arrow,  or 
anyihing  else  than  that)  mast  baVe  died  fur  it, 
as  a  mtirderer.  For  murder  is  a  sin  so  contrary 
to  the  genius  and  temper  of  the  English  nation, 
that  whatsoever  looks  but  like  it,  hath  ever 
been  prosecuted  by  our  law,  by  a  most  strict 
and  speedy  vengeance.  When  the  law  began 
to  letm  some  kind  of  excuses  in  these  ca^es,  yet 
they  were  circled  in  with  as  wary  cautious  and 
observations ;  and  bound  and  limited  with  as 
nice  distinctions  and  differences  as  could  be. 
Attd  therefore  he  that  kills u vann  9edefendendo, 
must  not  plead  that  he  did  it  so ;  but  he  must 
plead  Not  Guiltv:  for  it  i^a  maxim  in  the  law, 
that  the  death  of  a  man  can  never  le  justified  ; 
nay,  the  iury  cannot  find  him  to  be  te  defenden- 
do,  but  they  must  find  the  special  fact,  and 
leave  it  to  the  court  to  judge,  whether  it  were 
96  drfendendof  as  in  .circumstances.  For  if  the 
iict  be  so,  that  the  man  did  not  fly  to  the  wall, 
or  bis  last  refuge,  befbre  he  did  give  the  mortal 
Wound,  he  is  a  felon  still.  He  Uiat  kills  a  man 
by  accident  or  misadventure,must  take  care  that 
the  action  he  was  about  were  absolutely  lawful 
and  necessary  too:  for  if  there  were  an  nnneces- 
r»ry  meddling  with  edge-tools,  or  fire-anns  ;  if 
there  were  Itn necessary  recreation  in  *  the  act 
which  produced  this  event,  be  is  responsible  to 
the  law  for  the  utmost  consequence.  And  at 
this  day,  if  a  man  that  kills  auother  in  the  city 
escapes  out  of  the  city,the  city  is  lo  be  amerc- 
ed for  letting  a  notorioos  malefactor  escape. 
Hitherto  your  lordships  see,  that  in  these  two 
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cases,  which  are  most  pardonable  of  any,  ye 
the  law  is  very  severe ;  and  therdbre'  in   cases 
of  an  higher  nature,  it  is  stilU  laore  rigoroaa. 
Now,  because  the  hope  of  this  ease  is^  that  it 
will  end  in  manslaughter,  and   because  tha( 
manslaughter  is  only  distinguished  from  murder, 
in  that  it  is  not  designed,  but  otherwise,  it  is  in 
itself  an  act  as  wiliiil  and  as  violent,  (though 
ntit  so  mahciotts)  and  so  borders  upon  murder : 
I  shall  proceed  to  shew  your  lordships  liow  tlie 
law  wstchcfi  upon  manslaughter,  with   all  the 
jealousies  and  circumspections  imaginable ;  and 
tlierefore  it  is  an  undoubted  principle  of  law 
(and  all  the  men  in   England  hold  tlieir  livoa 
upon  very  miserable  lenns,  if  it  were  otherwise), 
if  any  man  shall  meet  a  man  in  the  street,  siiid 
kill  him  without  any  visible   provocation,  ibo 
law  sopposeth  fliere  was  malice  precedent,  and 
judgeth   this  act  murder.     Secondly,  as  it  it 
murder,  to  kill  without  any  provocation,  so    if 
the  provocation  be  slight  and  trivial,  i:4S  all 
one  in  law,  as  if  there  were  n6ne.    Fur  the  law 
of  England  allows  no  man  to  value  hiu^self  at 
such  a  rate,  as  if  the  blood  of  his  neigh  boor 
were  a  fit  sacrifice  to  ex  pi  Ate  ever^  mean  and 
slight  affront.    This  was  the  case  that  fell  out 
in  tne  time  of  ttie  most  reverend  Chief-Justice^ 
the  lord  Pnpham :  A  gentleman  of  Rent  came 
by    another,    and    maile     ^try    mouths    and 
laughed,  and  made  such  signs  as  usually  put 
men  into  passioir ;  tlie  other  presently  fell  upon 
him  and    killed    him :     and    my  lord  Chief- 
Justice   Popham    and   his  brethren  delivered 
their  opinions,  that  it  was  murder :    for  tfab 
was  not  a  competent   provocatioa,   and  thli 
man  was  hanged  upon  an  appeal   of  mardef. 
l^hirdly.  As  Do  provocation  makes  it  mm^^, 
and  a  slight  one,  is  all  one  with  none ;  so  if  the 
provocauan  be  great  and  high,  and  such  as  might 
be  culpable  of  excuse  in  itself,  yet  if  a  man  b^ 
not  slait)  in  the  very  heat  and  bent  of  passion ; 
if  there  he  any  interval  of  time,  as  a  night's  rest, 
and  sleeping  upon  it,  the  law  knows  no  such 
period :  but  if  there  be  such  an  interval,  that 
the  law  supposes  the  blood  might  and  ought  to 
have  been   cooled  again ;   that  a  man  might 
have  come  to  himself,  and  then  he  fiiUs.on  the 
person    that  gave  him  the  provocation,  that 
which  was  passion  at  the  finit,  is  malice  at  tl)« 
last;  and  tliat  which  would  have  been  man- 
slaughter then,  is  murder  now.    This  I  submit 
to  your  lordships  judgments,  who    hear  noo 
now ;  and  if  I  did  not  think  the  law  was  clear 
in  these  points,  I  would  not  presume  to  aftrm 
it  in  so  great  and  solemn  an  assembly.    To 
come  to  the  matter  of  fact ;  I  desire  your  lord* 
ships  to  consider  what  Mr.  Hastings  hatb  done, 
and  what  he  bath  suffered.     First,  there  ap» 
pears  to  be  so  little  of  provocation,  that  tlie 
poor  gentleman  that  is  murdered,  offered  an^ 
man  5l.  to  tell  him  what  the  ouarrel  was.     H» 
lordship  makes  his  defence,  niat  be  hopes  his 
peers  will  consider,  that  there  is  no  oilier  pro* 
Tocation  than  the  half-crown.     [  am  sorry  for 
it.    I  am  sore  the  laws  of  England  allow  bo 
man  to  take  away  another's  life  for  hal^a* 
crowuj  witboat  being  gailty  of  murder*    The 


981] 


STATE  TRIALS,  1 9  CiiAtiv)i  II.  lG()6.^far  Murder. 


f78» 


firtt  tiiififj^  th&t  M  sttid  Mr.  Hfttftinga  should  do 
is  this ;  he  it  in  «  manner  suBpected,  nnd  henn 
my  Lord  quarrel  about  an  half-crov\'n,  end  saith, 
1  wonder  a  person  of  honour  should  make  such 
a«do  about  nn  Iralf-crown,  and  then  throws 
down  four  half^crawns  upon  the  table  to  make 
gatisfnction  :  presently  swords  hre  drawn,  and 
Mr.  Brnniniid)>e  draws  his  first,  and  hectors  it 
for  my  lord ;  then  they  are  put  up  again :  there 
is  one  interval  and  recollection  of  time.  My 
lord  proceeds  to  quarrel  with  Mr.  Hastings, 
andvCalls  his  sins  to  remembrance ;  and  know- 
Siifrchat  Mr.  Ilastinus  had  been  guilty  of  killing 
a  man  not  long  before,  presently  telU  him,  We 
«ome  not  here  to  stab  folks ;  which  was  a'bitter 
reply.  Mr.  Hastings  is  grieved  to  see  himself 
'  90  openly  reproached  by  my  lord,  and  could  not 
chase  but  tell  him,  he  was  a  gentleman  (and 
•arely  Hastings  is  a  confessed  gentleman,  and 
A  nobic  name  in  this  kingdom,  and  always 
snasc  be);  but  at  la«it  goes  a  little  farther,  and 
iaitfa,  as  good  a  gentleman  as  my  lord.  This  is 
not  compamMe  to  Innghing  at  my  lord,  nor  to 
making  wry  mouths ;  and  yet  if  Hastings  had 
done  this,  and  his  lordship  had  killed  him  for  it, 
lie  had  stood  guilty  of  murder.  Observe,  I  be- 
seech your  lordstiipB,  how  Mr.  Hastings  is 
treated ;  he  is  four  times  drawn  upon,  twice  by 
JBrommidge  in  the  house ;  in  the  street,  Brom- 
midge  draws  upon  hira  again;  and  just  under 
the  arch  in  Lincolns^ Inn-Fields  he  draws  the 
fourth  time.  Now  saith  Mr.  Hastings,  I  hnvt 
no  quarrel  to  you,  captain ;  if  there  be  any, 
it  must  be  disputed  between  me  aud  my  lord. 
This  is  not  such  a  speech  to  make  a  qnnrrcl, 
but  to  prevetit  one:  What  could  a  gentleman 
do  less,  tbatiiiund  himself  four  tiroes  assaulted  ? 
For  if  he  woakt  decline  the  quarrel,  the  be»t 
way  was  to  put  Bromnridge  Out  of  the  case,  as  a 
likely  expedient.  When  that  would  not  do, 
to  the  field  they  come.  And  here,  my  lord 
Morley  hath  produced  some  witnesses,  who 
being  not  to  be  sworn,  have  said  freely,  that 
Mr.  ilastings  pressed  my  lord  to  fight,  and 
9SW  him  draw,  and  attack  with  the  three  on 
tbe  other  side.  Street  said,  he  resolved  to  fight 
my  lord;  and  another,  that  my  lord  said  he 
would  not  fight.  This  they  bring,  to  make  my 
lord  Morley  purely  pasuve,  and  only  drawn  to 
fight.  Under  favour,  we  must  submit  to  the 
judgment  of  your  grace  and  your  lordships  his 
peers.  The  thiug  that  is  said  here  is  not  probable. 
uls  plain,  Mr.  Hastings  had  said,  he  would  give 
sny  man  5/.  that  would  tell  him  what  the 
i|uarTel  was :  Would  he  that  knew  no  quarrel 
hare  the  blood  of  my  lord  Morley  ?  Bat  then, 
compare  this  with  the  witnesses,  which  we 
have  broQgbt  and  sworn ;  all  three  expressly 
My,  they  saw  the  ft^ht  and  the  beginning  of  it. 
fiat  with  submission  to  your  grace,  a  fight  it 
canliot  be  called ;  in  truth,  it  is  a  direct  assassi- 
nation :  for  three  witnesses  sv^ore,  there  were 
two  upon  one  all  the  while;  viz.  upon  Mr. 
Haatif^.  And  Mr.  Hastings  being  thus  pressed 
stcfM  back  to  get  a  little  ground ;  then  my 
lord  takes  Kias  at  the  advantage^  and  shortens 
his  iwordj  and  runs  him  in  the  head.    Now 


they  fhat  say,  my  lord  Morley  went  aWay  first 
towards  his  own  house,  have  forgot  that  lie 
came  back  again  and  killed  the  man.  I  press 
this  case  upon  the  bare  want  of  provocation,  be- 
cause tho  consequence  is  great  in  law :  I  press 
it,  ns  if  tlie  proof  were  to  be  set  here, 
and  no  more  wcrv  to'  be  said;  and  do  pre« 
same  to  afiirm,  it  is  a  malice  in  the  law, 
and  murder  in  his  lordship.  But  yet  wa 
shall  not  rest  here ;  but  if  we  go  a  little  finrther, 
your  lordships  will  see,  here  is  malice  apparent, 
malice  confessed  and  most  evident.  As  soon 
as  Mr.  Ilastings  was  slain,  my  lord  Morley ^ 
with  a  moiit  desperate  imprecation,  throws  tha 
sword  upon  him,  God  damn  me,  there  you  lie. 
Another  swears  his  lordship  said,  I  have  pro- 
mised, and  now  you  have  it.  Cnn  your  lord" 
ships  doubt  now,  whettier  my  lord  killed  Mr. 
Hastings  with'  a  deliberate  hatred  ?  Yon  see, 
he  confesseth  it  was  in  discbarge  of  a  promise  ) 
and  my  lord  is  to  be  believed  against  himself* 
And  the  brather  of  this  gentleman  hath  made  a 
sad  comment  upon  these  words,  and  tells  as, 
bow  the  promi<ie  arose,  and  how  it  came  to  be 

Kerform ed .  M  r.  H ast in|:Svtells  his  brother,  that 
e  once  had  the  unhapptness  to  have  a  quarrel 
with  my  lord  many  years  ago,  almost  10,  and 
that  fighting  with  my  lord,  he  had  the  roisfoiv 
tune  to  give  him  an  hurt;  and  though  the  wit« 
ness  speaks  only  out  of  his  brother's  mouth, 
yet  he  testifies,  that  his  brotlier  told  it  him  in 
the  anguish  of  his  spirit,  as  a  secret  that  troubled 
him,  and  which  he  did  not  tell  out  of  design, 
but  by  way  of  lamentation.  And  y«t  if  Mr. 
Hastings  had  been  found  bleeding  in  the  field, 
and  been  asked  who  killed  him,  and  bad  said, 
my  lord  Morley  had  slain  him  i  it  bad  been 
good  evidence,  tliough  no  other  witnesses  were, 
and  though  it  came  out  of  his  own  moutb. 
The  brother  swears  farther,  that  my  lord  Mor* 
ley  coming  by,  and  bis  brother  paying  his  lord- 
ship due  respect,' my  Lord  received  it  with  so 
much  contempt,  that  his  brother  said  presently, 
he  knew  not  what  it  meant,  I  doubt  be  bears 
tne  a  grudge.  This  was  a  year  and  an  half  be^ 
fore  his  death;  but  within  a  quarter  of  a  year 
before,  the  witnesses  say,  his  brother,  his  father^ 
aud  my  lord,  were  at  an  ale-house ;  no  sooner 
was  his  brother  gone  down  stairs,  but  when  ha 
came  up  again  he  finds  my  lord  with  a  swoitt 
drawn,  and  swears  that  his  brother  then  told 
him,  that  my  lord  was  always  urging  him  to 
drink ;  and  then  would  seek  all  occasions  he 
could  to  give  and  take  offence.  So  then,  it 
seems,  it  was  my  lbrd*s  custom  to  urge  Mr.' 
Hastings,  and  to  give  him  frequent  provocations, 
as  if  he  had  sought  an  occasion  for  matt* 
slaughter,  that  he  might  kill  him  within  the 
protection  of  the  law.  This  is  the  most  des* 
perate  complication  of  malice  that  can  be.  Ta 
this  purpose,  I  shall  presume  to  put  a  case 
(which  our  books  speak,)  and  which  will  highly 
concern  the  point  in  this  case.  If  mj  lord 
Morley  had  fled  to  the  wall,  and  had  slam  Mr. 
Hastings  when  be  had  fled  to  the  wall,  that 
would  not  have  served,  his  tlim,  as  this  case  is ; 
for  oor  books  tell  as  of  one,  who  bore  maliea 
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Co  anoiber,  and  then  provoked  bim  to  dniir 
bis  sword;  seeing  the  sword  dra%%n,  be  fled 
awny,  to  tempt  tiie  adversurjr  to  pursue,  and 

«^  still  retired  till  he  came  to  the  waU;  now 
seeing  liiin»cU'  at  his  iast  refuce,  he  thought  to 
kill  hifn  legally  aitd  »afely  in  his  own  defence. 
But  since  the  pretence  of  law  was  but  an  art  to 
disguise  the  maiice  of  his  heart,  \%hich  h^now 
executed  freely,  the  book  says  it  was  murder: 
so  it  will  be  heie.  Your  lordships  will  give  luc 
leave  on  tliis  occasion  to  tell  you,  that  it  is 
either  the  misfortune  or  the  just  reproach  of 
some  governments  in  foreign  states^  that  there 
are  places  abroad,  where  murder  is  a  chenper 
sin  than  theft;  and  the  same  people,  that  will 
rise  up  in  arms  as  one  man  to  pursue  a  pilferer, 
will  yet  make  a  lane  through  the  mid»tof  them, 
for  the  man-sla^^er  to  escape.  Hence  it  coiuea 
Co  pass,  that  meto  are  slain  every  day  for  any 
thing,  for  nothinir;  insomuch  that  •  learned 
civilian  writing  of  those  republics,  tells  ds 
plainly,  *  Frequentiores  sunt  hominum  aedet, 
'  quam  nativitares.'  But  however  it  be  in  these 
Commonwealths,  yet  we,  who  have  the  happi- 
ness to  live  under  a  monarchy,  (tlie  best  of  go- 
vernments) and  under  a  king,  (the  best  of 
mo  it  arc  bs)  have  all  our  lives  secured  to  us,  by 
his  m»)eUy*s  own  royal  and  immediate  protec- 
tion ;  and  then* fore  no  corruption  of  manners 
will  ever  he  able  to  bring  this  sin  into  fashion 
and  cre^iit  amongst  u>,  noihing  will  ever  natu- 
ralise it  here.  I  do  licknowledge  to  your  lord- 
shies  (for  why  should  I  conceal  any  thing  that 
makes  tor  my  lord. Morley's  advantage?)  I  do 
confess  thai  an  afTrout,  or  indignity  oftered  to  a 
peer,  is  much  more  ItrinouSt  than  that  which  is 
offered  to  a  private  uentleinan.  But  I  must 
needs  say  withal,  that  tlie  law  hath  provided 
another  manner  oC  reparation  for  a  peer,  than 
that  which  it  gives  a  gentleman.  The  same 
words  that  being  spoken  of  a  gentleman,  will 
bear  no  kind  of  actii*o  ;  when  they  are  Sfioken 
to  a  Peer,  become  scandaium  muf^natum.  The 
Peer  recovers  great  damage;  the  king  inHicts 
fine  or  imprisonment :  so  that  upon  the  matter 
the  offender  is  bound  in  cliain»,  and  brought 
and  laid  at  my  lord's  feet.  Now  for  him, 
whose  honour  is  thus  guarded  by  the  law,  to 

t  avenge  himself  by  his  sword,  is  a  most  unpar> 
donable  excuse:  I  do  not  pretend,  I  do  not 
offer  to  s^y*  that  the  killing  of  a  man  is  more 
capital  in  case  of  a  Peer,  than  would  be  in  the 
case  of  a  private  gentleman :  but  I  do  pre- 
sume to  a^m,  that  no  provocation  in  the 
world,  can  make  that  to  be  but  man-slaui^hter 
in  the  case  of  a  peer,  that  would  be  murder  in 
the  case  of  a  centleinun ;  that  i»  this  case.  Will 
your  lordships  therelbi^  give  me  leave  to  turn 
the  tables,  and  S'jppuse  Mr.  Hastings  had 
killed  my  lord  Morlry,  upon  so  slight  and 
£r<»undlcsa  a  pretence ;  as  suppose,  iny  lord 
Morley,  in  bin  liie  time,  had  with  urief  of  iieart 
complained  to  his  brother,  that  Mr.  lias. mi's 
did  bear  bim  a  »ecret  hutn  d,  becau^e  in  a  r<)r- 
mer  combat  his  lordsliip  '  had  wor>ted  Mr. 
Hustings,  and  given  him  an  hurt :  Supp<i>e,  my 
lord  Moriey  had   long    before  this  compIameJ 


fartlier,  that  he  saw  the  e£feolof  MrHastingi*s 
malice  upon  every  occasion,  and  when  hh  lord- 
ship did  but  offer  to  salute  Mr.  Hastiogi,aad 
gave  iiim  a  respect,  Mr.   Hastings  received  it 
sullenly  and  oomannerly,  and   returned  it  with 
contempt ;  suppose  that  his  lordship  had  com- 
plained forther,  that  Mr.  Hastings  did  nothing 
hut  seek  occasions  and  pretences  of  a  quarrel ; 
and  suppose  that  within  a  quarter  of  a  year  of 
my  loid  Morley *s  death,  Mr.  Hastings  had  been 
found  in  an  alehouse,  with  my  lord  Morley,  and 
had  tliere  drawn   his  sword  upon  my  lord  ; 
and  tlien  my  lord  had  complained  to  his  bro- 
ther, that  he  did  believe  Mr.  Hastings  would  do 
him  some  mischief  some  time  or  other  :   And 
suppose,  after  all  this,  that  my  lonl  Moriey  bad 
been  slain  just  in  such  a  manner,  as  Mr.  Has- 
tings haih  been,  would  your  lordship,  would 
the  kingdom  have  thought  this  a  sufficient  ac- 
count for  noble  blood,  if  Mr.  Hastings  bad  only 
been  found  guilty  of  manslaughter,  and  cteapcd 
by  his  clergy,  and   a   burninj  in  the  hand  f 
My  lords,  the  quality  of  an  onendcr  may  serve 
to  inhance  the  crime ;  but  since  the  world 
stood,  it  never  was  counted  any  abatement. 
The  same  duty  to  the  king,  the  same  abedience 
to  his  laws,    the   same   reverence    to  human 
natiire,  the  same  care  to  avoid  the  affoiion  of 
Clubtiau  blood,  is  expected  from  a  lord,  which 
is  required  from  the  meanest  commoner  of 
England.    It  is    the  cose  of  all  the  people  of 
England,  who  are  highly  concerned  in  the  pic* 
sent  example ;  if  tbey  put  their  trust  in  the 
law,  as  the  great  afengtrof  blood  in  the  world, 
and  once  find  tliemselvck  deceived,  wlio  knows 
the  ccmseqnence  that  may  follow  ;  What  feudf 
in  private  families  f  What  massacres  it  may 
produce  at  last  ?  And  therefore,  no  doubt,  but 
all  the  kingdom    will  observe,  and  mark  the 
issue  of  this  day  ;  and  will  be  curious  to  know, 
what  will  become  of  a  lord,  in  wbose  eyes  the 
blood  of  a  gentleman  hath  been  so  vile  and  in* 
considerable;  ii*  it  were  possible,  I  say,  if  it 
were  possible,  that  to  great   a  *  tribunal  as  this 
should  either  mistake  die  fact,  ormbunderstand 
the  law,  what  judicature    is  there  left  on  this 
side  of  Heaven  for  mankind  to  rely  on  ?    I 
pretend  not  to  aggravate  the  matter  :  this  is 
the  place  where  no  detestation  of  the  crime,  no 
passion  of  the  prosecutor,  and  no  compassion  of 
your  lordships  towards  a  peer  of  the  realm,  is 
lo  have   any  ingredient  in   the  verdict.     And 
therefore,    having  observed  to  your  lordships, 
that  there  is  m>ilice  implyed  by  the  law,  and  ia 
a  manner  confesised  by   the  party,  k>esides  the 
direct  and  formal  malice  which  hath  been  prov- 
ed ;  1  shall    now  submit   all  to  the  judgment, 
which  the  law   hath    wisely    placed    in   your 
lordships   most  noble  breasts  ;  with  this  only 
Con^idt- ration,  it  is    the   voice  of  blood  that 
crieih,  1  know  your  lordships  will  give  it  such 
an  audieuce  as  it  ought  to   have;   such   an 
audienne  aj»  may  quiet    St,  and   keep   it    from 
crying  any  more  ;  ^uch    an    audience  as  may 
rleai'se  the  hind  £rem  blood,  and  he  a  means  to 
continue  to  your  lonLhips  that  due  veoeraiioa 
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whicli  all  men    have  to  jodr  lordships  uiott 
righteous  and  impartial  proceedings, 

Afttfr  him  Serjeant  ^tsynard  spoke. 


Lord  Steward  desired  the  Lords  to  withdraw 
Into  the  Court  of  Wards,  and  coosider  of  their 
evidence ;  but  he  did  oot  sum  up  the  evidence. 

Lieutenant  of  the  Tower  bid  to  withdraw  his 
prisoner. 

The  Lords  and  the  prisoner  beini;  with- 
drawn ;  Serjeant  Lee  broo0iit  wine  and  biscuitt 
to  the  Lord«Steward|  and  then  ronnd  the 
court. 

The  Lords  sujed  aboqt  three  hoars,  and 
then  returned  into  the  court,  and  took  their 
places.  Sir  Thomas  Fensbaw  first  called  them 
according  to  their  precedence ;  and  all  being 
present,  he  then  callcdf  them  again,  b^inning 
with  the  lowest,  who  answering  to  his  name, 

The  Lord-Steward  asked  him,  saving,  My 
Lord  Freshevile,  is  mj  Lord  Morley  Gailty  or 
Not  Guilty  ?  Who  laying  his  hand  on  his  breast, 
answered,  Not  Guilty  of  Murder,  but  Guilty 
of  Manslaughter.    And  in  the  same  manner 


asking  them  all  severally,  they  aU  gave  the 
same  answer,  except  two,  the  Lord  Wharton, 
and  Lord  Ashley,  who  answered,  Guilty  of 
Murder. 

The  Lords  having  delivered  I  heir  verdict, 
the  Lieutenant  of  the  Tower  was  commanded 
to  bring  in  his  prisoner.  The  Lord  Steward 
told  him,  his  Peers  had  fcund  him  Guilty  of 
Manslaughter,  and  asked  him,  what  he  could 
say  for  himself?  He  answered,  he  desired  the 
benefit  oi  the  clergy,  and  the  benefit  of  the 
statnte.  Lord  Steward  said,  he  must  have  the 
benefit  of  the  clergy :  and  that  lie  conceived 
the  statute  was  clear  in  his  behalf ;  and  askinf; 
the  opinion  of  the  Judges,  they  all  bowed  in 
token  of  consent.* 

The  Lord-Steward  making  a  short  speech  of 
admonishment  to  the  {prisoner,  told  him  he  wa« 
discharged,  peying  his  fees;  and  then  dis* 
missed  the  Court,  and  broke  his  staff. 

*  See  the  Case  of  Lord  Pembroke,  a.  d. 
1678,  of  Lord  Warwick,  a.  i>.  1699;  and  of 
the  Dutchess  of  Kingston,  a.  d.  1776,  infra. 


283.  Proceedings*  on  an  Impeachment  of  John,  Lord  Viscount 
MoRBAUNT,  of  Hi^h  Crimes  and  Misdemeanors:  IS 
Charles  11.  a.d.  1o66. 

December  18, 1666. 
Sir  Thomas  Gower  reported  to  the  House  of 


*  This  Case  is  briefly  stated  in  p.  xcv.  of 
Mr.  Httfgnnre^s  elaboratitf  and  learned  Preface 
to  Lord  Hale's  Treatise  «  Of  the  Jurisdiction 
of  the  Lords  Hoase  of  Parli^ment.^ 

The  account  which  Lord  Clarendon  gires  of 
Mordaont's  activity  in  bringing  about  the  Re- 
stomtion  is  ta  be  found  in  the  last  book  of 
'<  Tbe  History  of  the  RehelHon,  ^c.**    The 
DoUe  Historian  likewise  mentions  in  the  "  Con- 
tattiation  of  his  Life,"  Mordamit's  activity  in 
support  of  the  Ro;fal  Cause,  after  he  had  nn- 
dcTgone  a  severe  trial  before  toe  High  Court  of 
Jtistioe,  where,  by  his  own  singnlar  address  and 
behaviour,  ariU  his  firiends  having  wrought  by 
money  upon  some  of  tbe  witnesses  to  absent 
themselves,  he  was  by  one  single  voice  ac- 
qtiitted,  and  alter  a  long  detention  in  prison,  by 
Use  indignation  of  Cromwell,  who  well  knew 
his  ^ntlt,  and  against  the  rules  and  forms  of 
their  own  justice,  he  was  discharged  after  most 
ai  his  associates  were  publicly  and  barbarously 
put  to  several  kinds  of  death.    See  Mr.  Mor- 
daant's  Trial,  anU,  vol.  6,  p.  907,  and  Note. 
lt\  the  <*  Continuation/'  &c.  Lord  Claren- 
don, while  describing  the  selfish  jealous  and 
iotrigning  courses  of  the.  Royal  Party  after  the 
Restoration,  thus  mentions  toe  treatment  which 
Mordaunt  received  from  th^t  foolish  and  pro- 
fligate set  of  men  : 

**  Mr.  Mordannt,  whom  tbe  king  bad  created 
m  discount  before  his  return  into  England,  and 
had  been   most  eminent   in   tbe  other  con« 
VOU  Yl, 


Commons  from  tlie  committee  of  Grievances, 
the  State  of  the  Case  to  them  referred,  upon  the 

trivances,  in  a  time  when  a  general  conster- 
nation had  seized  upon  the  spirits  of  those 
who  wished  best  to  bis  majesty ;  for  when  he 
resumed  his  former  resolutions,  so  soon  after 
his  head  was  raised  from  the  blocks  and  when 
tbe  blood  of  his  confederates  watered  so  many 
streets  in  the  city  and  the  suburbs,  the  roost 
trusted  by  the  king  had  totally  withdrawn  their 
correspondence,  and  desired  that  for  some 
time  no  account  or  information  might  be  ex- 

Eected  from  them ;  and  therefore  it  must  not 
e  denied,  that  his  vivacity,  courage  and  in- 
dustry, revived  the  hearts  which  were  so  near 
broken,  before  Cmmwell's  death,  and  after- 
wards prevailed  with  many  to  have  more  active 
spirits,  than  tliey  had  before  appeared  to  have : 
this  gentleman,  I  say,  most  oojustly  undei^ 
went  the  heaviest  weight  of  all  their  censures 
and  reproaches.  He  was  tlie  butt  at  which 
alt  their  arrows  of  envy,  roaiipe  and  jealoasy, 
were  aimed  and  shot ;  he  was  the  object  and 
subject  of  all  their  scurrilous  jests,  and  de- 
praving discourses  and  relations;  and  ihey 
who  agreed  in  nothing  else,  were  at  unity  and 
of  one  mind,  in  telling  ridiculous  stories  to  the 
king  hiiuself  of  his  vanity  and  behaviour,  and 
laying  those  aspersions  upon  him,  as  were  most 
like  to  lessen  the  kitig's  opinion  of  him,  and  to 
persuade  him  that  the  recompences  he  had 
already  received,  were  abundantly  more  than 
the  services  be  had  peHbrnied  t  which  kind  of 
insinuations  from  several  persoufj  who.  seemed 
3E 


7-7]  STATE  TRIALS,  1 8  Charles  II.  1660.— iVocewKi^  agahui  (70^ 


ther  with  the  Votes  and  Opinion  of  this  Com- 
mitiee/' 

Rescilred»  **  TUt  the  Honse  doth  tgree  with 
the  Committee,  Tl^  Mr.  TajFlMr*»  6m  iiapri- 
sonment,  in  March  1660,  was  illegal,  aodAr- 
bitTorr.  S.  That  Ybe  'House  doth  a^re«  with 
the  Cofomittee,  That  im  second  dhposiessioft 
of  Mr.  Tayleur,  out  ofcereain  rooms  in  the 
timber-jard  belonginf^to  thecn^rle  of  Windsor^ 
by  order  of  the  lord  Mordaunt,  was  illegal.  ^. 
That  the  second  committneTtt  of  Mr.  Tayleor 
bj  my  lord  Mdrdaimt,  was  illegal.'  4,  That  Hi 
Impeachment  be  )dniwn  up  n^nsrthe  lord 
Mordauut,  upon  the  Votes  of  the  Hous^.** ' 

Ordered,  That  it  be  referred  to  Sir  Thomas 
Gower,  Mr.  Solicitor-General,  Sir  Jdb  Charl- 
ton, Mr.  Trerw,  M*.  S«rjtimt  "Maynard,  Mt, 
Edw.  Seymour,  Mr.  Crouch,  Colbnel  Stfang- 
wa^es.  Sir  Hob.  Holt,  Mr.  Prynn,  Mr.  Whor- 
woody  Mr.  Gam^ay,  Sir  Rolwn  Atkins,  Sir 
Tho.  'Licttetoii,  .Sir  ThbmaS  Meres,'  "or  any 
three  oftl^em^  to  'dra<^  \tf  the  ^nid  Ipopeacli- 
meot;  '      "  '  '    ^       -^^  •' 

-  •♦  December  19.  p.m.    ' 

_  ^  ,     .    -  ,  ,  ,       ,        .  ,  Mr.  Prynn,  reports  from  the  Committee  ap- 

not  to  do  It  by  concert,  to;^ctiier  ivith  some  pre-  .       j^^^  jn  drmi  ii|i  in  Im|inanhwiiil  uiiiifir 
jud*«i  iUmMe  pe«i«.>  tW  -htmseH^  by  suiliL.  *  ^^^  ]^^  MordaunT  That  they  find  the  House 

bad  nut  p\en  any  opinion  in  the  fint'pait  of* 
tlie  Report  made  ye»tcrday,  froi^  the  C6ii»- 
miltee  of  OrieraaCes,  dDac:drdici|t\bfe  lord  Mor- 


Petition  of  Mr.  Wm.  Tayleur,  complnmlng 
of  the  lord' Mordcii|i)t,*  aiMl  others;  cogccfaer 
%%'Iih  the  Matter  of  ItixU;  and  Evidfttoe  cm  both 
ftides;  and  ilie  Votes  and  Kc«iolves  of  the  Coro<' 
mittee  thereupon  :  Which  Report  and  Votte 
i«e  delivered  in  at  tiie  clerk's*  table.  And  the 
V^ies  and  Resoh'es  of  the  committee  wer^ 
twice  read  ;  and  were  as  followetii;  ?ic«  - 

Ri solved,  **  That  this  committee  doth  6nd 
it  proved,  That  upan  iiu  ordrr  Irum  his  int^ty 
to  the  lord  Mordaunt,  to cleof  lodgings beloni;inig 
to  the  cliaacellor  of  the  garter  in  tbe  onsClc  of 
Windsori  Mr.  Tayleur  was  turned  out  of  certaifr 
Kuiisinp  ill  that  castle,  in  March  1660,  by  sol- 
<licr2»  of  tUat  garrison.  2.  That  lhi»  Cuimniitce' 
do  find, llmt  Air.  Tayleur's  first  imprisonment 
in  March  1600,  wus  illegal  and  arbitrarY.  -9. 
Ihat^ihe  second  dispo««essiou  of  Mr.  "fayleur 
out  pf  certain  moms  in  the  timber-yard  beloDg* 
ill);  to  the  cauie  of  Wiud^or,  by  order  of  the 
lord  Mordaunt,  was  illegal.  4.  That  the  se« 
cond  commitment  of  Mr.  Tayleur,  by  my  lord 
^Mordaunt,  was  illegal.  5.  That  tiie  whole 
matter  of  fact  be-  reported  to  the  'Hoase  toge^* 


>W«a>. 


unseasonable  impoitunitie?,  as  if  he  thought 
he  Luui  de«crfed  vcrymuehf  difl  for  aome  tine 
draw  a  more' ungracious  countenance  from  tb^ 
kin$toward9  him,  than  bis  own  tmtnre  dis- 
poned him  to,  or  than  the  other's  singular  and 
useful  activity,  though  liable  tu  some  levity  or 
vanity^ did  deserve ;  and  which  the  snmeper- 
ftonsi  w1m>  procured  it«  made  use  of  nieainst 


daunt;    being  as  fullow^tb;   i^«  '^'^batthe. 
Confmittec  find  it  proi^ed,  That'/ upon  an  order 
from  his  majesty,  to  Ihr  loMf  Mordaunt,  to 
clear  lodgmf^   belonging  to  tbe  Q)niQC0Uor-  of 
the  garter  in   the  castlfi^f^YYiDdiorvJklx^av-- 


tl.use  wUb  were  in  ni..«  (rust  «»bo«t  the  fc.np  ,  ,,„,-„^^  tuPnellijut  of>ruii» lodgiliu  ifttlAt 

n»Tgum»..t»  of  .he  l«Ue  «»««tn  they  h^^  ot    ^„,y     •„  },u,ch\660,h,  «Wie^  J.*«  gW 

M«  who  had  done  the  kin»  must  aeirrce,     -ie^,.  »  ,       -^  •ww  b« 


those 

when* a  man  of  so  eminent  merit,  aa  Mr.  Mtl^- 
daiMty  was  so  totally  nei;iected-;  and  did  all' 
tluiy  Could  u> -infuse  the  same- apprehension^  ; 
iiiio*him.  When  the  troth  is;  most  tt\<*\\  w&rt» 
ai&ctcd,  and  more  eriei^d  and  llisrokitented, 
f«>r  any  honoor  and  preferment  wbieh  they  saw 
conferred  upon  another  man,  than  for  ticing; 
disappointed  iu  their  own  pnrticolnr  pvpecca- 
tions  ;  and  looked  upon  every  ob1igati«>n  i^ie- 
stowed  upon  another  man,  fidw  ti}erit<>yious 
soever,  as  upon  a  reprolKh  to '  ihem^  atid  an 
upbrriiding  of  jhcir  want  of  merit/* 

♦  .»*  This- John  lord  Mordaaniwas  a  younger 
sou  of  an  earl  of  PeterbOroogb,  and  had  bet*n 
very  active,  as  appears  fio^n  l/>rd  Clarendon V 
acooant  ot  him,  in  bringing  about  the  restora- 
tion-; fur  wbick  services  he  %\;is  crrated  by 
Clmrks  ihe  3d,  Viscount  Aval  on,  Baron  Mor- 
dnOHt ;  but  iu  «ll  tbe  proceedings  agaltnr  hiw, 
and  in  the  Lords'  Jonrnnl,  whenever  l)i<  ii'amie 
is  mentioned,,  it  ia  by  tbe  title  of  VibC4>oot 
Mordaunt.  (Avaloit  was  an  ancient  nntne  for 
Glastonbury,  an  called  from  the  quantity  of 
Avellana,  or.  Filbcrt-oiuts,  which  grc^u-  in  that 
district)  He  was  fistber-  to  Chartes  Earl  of 
Peterborouj^li  and  Mnnmeoth,  vlio  made  so 
Goosiderable  a  figure,  both  in- civil  and  mili- 
tary affairs,  in  kbereiansof  King- Wiltiam  mid 
Queen  Aftne.''     4  Hataell,  tlO. 


nson,  , 

Kciolved,  **  Tha:  the  House  do  agi«e  with 
the  Cominiit^e,  Tiiatah<7  iiod  it-  pMvedt-thal, 
iipoe  all  order  from  hts..nA,a)9$ty  to  ..the  lord 
IViordauut,  IQ  deaf  Jodgings  bf  longing  to  the 
chmicellor  of  tbe  garter  in  tbe  castle  oCiWind«>r 
Mr.  lUvleur  was  turned  out  of  certfio  lodgibga 
in'tK;ii  castle,  io  March  1660»  bf  aoldm.of: 
thatjg;arrisou.''  '•  :     .,    ,     .,.  ,;  . 

Deceatberi^. 

The  ingrossed  Arnetes  of'  Impeacfament 
against  the  iord  nriiicuam'  MordaunfVet^  reird." 
And'MMae  Asendmedts;  upon  the  qbeiftioa, 
agreed  and  madv  thOT^to^  at  Ihe  '  tabte'l  The 
qm*iuon  berng-  pat.  That  thO  Articles  of  Im-'- 
peaehmeot  agaiiitt  the  lord  risicoaftt-Mordaout 
be  agreed  to;  J^'waa  Nsolved  iri  thfe  AffiiiAa- 
tive.  -  •    •  •••.••'., 

Ordered,  That  Mr.  Prynn,  Mr.  Swtniin,  Sir 

Robert  A  i  kins,"  do  antbdrtiw,  atfid  search  the' 

Recoids;   and- see,  yrhat*  method' hath  been 

<  formerly    used    in-Jinpeaohmetits    from    this 

Uouse.^  ,       .. 

December  89. 

Ordered,  1.  TliatSfr  Thomas  Gower  do  desire 
a  Conference  with  the  Lords,  conceroiog  an 

•     ♦The  Report  from  this  Committee  does  not 
appear  In  thb  Jourrialf. 


1  ' 


♦  »'. 


•I      :. 


•  ti» 


Uupeacbm^t  of  bigb  crimes  nod  misdenMaii* 
^Pt  whiclt.tb||jr  hfive  pc«|}a^d  against  lije  loxd 
viscouDt  M^cdavn^f  a  momber  gH  tii^  HoMneol* 
i^e^rs.,  '^  T)>a(  Sir.  Tbom^  power,  Sir  Uo^ert 
4tkios>  r^V^  Sieneau(..Mayiiand»  Mr.  P'jrony 
Mr.  Seymour^  Colonel  Straagwaji^,  §<r  Robert 
Howard,  Mr.  liobbj,  Mr^  SwiiUe q^  ^r  Thorn. 
Uttlftpq,  .SjIr.Tbpnv  Leo,  Mr.  Garraway,  Sit 
Wm.  Lowtber^  be  appointed  to  manage  the 
C0Qfereu(;e.       .. 


.^t. 
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•  :;''.;;..;..••  '^^ 

>ybjch  wrktof  sumraoBs  were  isbard);  in  cbe 
oiMMikih  ofMirch,  1660  (some  weeks  bi  i(>re  LLe 
lime  of,tl>e  electiooX  ta  disparage  and  pre\'ei>c 
I  be  frtfe  eJectioii  ol'  ibe  said  Wiiliurn  la^tuc, 
aod  ktrika  a  terror  into  those  of  iihe  «uid  bo- 
rougb  whicii  tbould  give  their  voices  for  4iim, 
and  cUpcive  tbera  of  the  freedom  of  ibeir  voices 
at  the  elecUoo^  by. colour  of  a  warrant  from  Lis 
maje6tyy.oii  or  about  the  17th  t^i  the  said  muntb 
of  Marcli,  did,  by  aoldiersi  forcibly  eject  the 
said  'WilliAQ}  Tavleur»  together  with  his  wife 
(then  grelkt  with  child),  family,  and  goods,  uiit 
oC  the  snid  k)dgin|^  and  Castle,  tlie  rude  car* 
riage  of  )vbicb  soldiers  then  frightened  a  young 
citiTd  of  cbo  said  Mr.  Tnyleur  out  ol'.  its  ivits, 
whereof  it  soon  after  died ;  and  moreover,  on 
the  S3rd  of  the.  same  niontb,  the.  said  lord  (Mdr- 
daunt  did  c«nmiiaudand  causa  the  said  \Villi9«i»  > 
Tayleur  to  be  fiircibly,  illegally,  atid  arbilKiriiy 
seized  upon,  by.6oidiera,-in  tiie  -prison  of  the 
8ai4  borough,  out  of  .the  precincts  ofibe.sMd 
Castle,  which  soldiers  broke  opea  the  said  pri- 
son doors  where  the  said  William  Tayleur  was 
then  prisoner  under  an  arrest  for  debt,  and  car- 
rit^d  aim  out  of  the  i»aid  prison  into  Xhk  taid 
Castle,  \^iihout  any  warrant  but  rt»eir  «^wotd§«, 
or  any  Ia\\fut  ctlu^e,  ani  th^re  detained  hiia 
prisoner,  bV  the  said  lord  Mordaunl^s  coinman<3« 
from  two  iii  tKe  afte'fhuon,  till  near  one  the 
next  morhing,  in  a  cold  low  room,  some  steps 
oTider  gVoutid,  refu&iug  to  accept  of  2,000/,  bail, 
then  proffercrf  for  liis  enlargement, 

.  IL  That  the  said,  lord  Mordaunt  at  the  tima 
of  Mr.- Tayleur 'si  impri^umest^.  when  2,000/. 
bail  W4i8>  proffered  for  bis  release^  being  told 
that  Uie  .said  Mr.«Taylcor  was  the  king's  s^r- 
vai)t,  and  had  the  king's  Great  Stfol  for  his 
pUcd  -as  well  as  lie  tiie  said  lord  Miordaunt  bad 
for  bi^,  in  high  couleinpc  of  his  nrnjeiRy's  royal 
authority  and  Great  Seal,  replied,  **  Ue- would 
dispose  of  the  said  Mr.  Tayleur's  places,  and 
break  the  Great  Seal,  and  justify  it  when  he  had 
dune.*' 


•    January  ^j,  1667. 

This  d^,  the  earl  of  Anglesey  reported  to 
the  House  of  Lords  the  matier  of  the  Confe- 
rence with  the  Commons  on  the  SOth  of  De- 
cember last,  concerning  the  Impeachment  of 
John  viscount  Mordauiit :  '*  That  Mr.  Seymour 
&aid,iie  would  pot  trouble  their  )orcUhip«  with 
a  iar^se  ipduqtion,'or  preface  ;,  but  deliver  the 
Articles  against  John  viscount;  Mprdi^unt,.  Con- 
stable of,  ^t^e  Castle  of  ^Wiiidsor ;  whioli,  Arti- 
cles would  speak  for  themselves,^''— </rheii  the 
particulai;  Articles  of  Impeaahrocnt  being  read 
by  Mr*  Sftyn^ur,  he  said.  The  cringes  are  so 
fully  exprei^d,  that  he  hadjiittle.to.  a4d.;  he 
expressed,  tliat  bere  is  aii  ilieg^l'disposses^iun 
and  arbitrary  imprisonment  of  William  Tay- 
4Mir,  .esq.  Ayi«tibe  'lord  acei^sed,  because  Mr. 
Ta^rLieur's  daugliter  wouki  not 'prostitute  herself 
toxlliaiast.'  Hesaid^  That  idl  the  Commons  of 
l^uglaAdiire  a\ounded  >  tknoaghi  the  said  Mr. 
Tayletfr :  for  what  the  lord  viscount  Mordaunt 
iutfh  done  larbitrwiiy  a^aifisfe.one,l>ei  may  by 
bispQwer'  do  against  as  '0iaby  btliers  as  he 
please;  and  then  coDcliided^  that  the  Commons 
would  be  rendy  to  make  good  th^  c^arge^  and 
attend  tl)e  f)ro9pcution  i^n  such  wa>s  and  time 
as  ibeir  lordbbips  shall  according  to  the  course 
of  barliniucnt  appoint.    - 

Tbe.u  the  Lords  commanded  the  said  Im- 
peaclunent  to  be  read*  as  followcth : 

AltflfcLES  6t-  IMpipACnMENT,  by  the 

Commons  assembled^  in  Ihe  name  of'them- 

aelves  aud'uf  all  the  Commons  of  Enjpand, 

sigainst '  JOIJN  *  Loifd  *  Viscount    MOR- 
DAUNr,.C'onstable  of  the  Castle  of  t<rind. 

Acnr,  'for  several  lligh  Crimes  and  Misdt:- 
*    ixaeauors  committed  by  him,    ' 

.  <<*Ir  Th^(..  tbe  .9aid  lord  viscount  Moi^auat, 
Miig  A  p^cr.of  this  realm,  and  constable  o>*the 

CiUM^'O^  ^^'^^'^'^ ^'^^'^^'^^'^^  ^^  bhegarf 
izwon  ,  ao^diecs^iliere;  onderstaiidioft  tXut  .oa« 
Wi)itfW»Tyy^eu^,esq^(who  had  faithfully  served 
\^%  Ja^ie-Hiniii^tp  kiatf  Charles  1,  ia  bis  ws^, 
fi^cl  ^ing  aigreatsn^rer  for  (lis  loyalty  to  him. 
4(li^j^  th<jlimeof  tha  .usurpation,  and  by  his 
m^^iLy  JkiM  Chivkq  ^»  .fince  his  mo^t  bippy 
H^yf^rirntioii  py  Mtere  patentfi  under  his  great 
s^  of  Hoglaud,  pipinqted  to  several  oflliocs  of 
tf^^  ^tbiDi  .the  laid  Cas^p  and  Honour.  Of 
W^p«isar«*  fund  in:afitoai.p0sseisiou  of  certain 
lodlginga^wsitiK}^  »^dCa9tle,,f:Uumed  by  bim 
^%  Mipe]rtaJfH9|^*to  lus«said  office^  or  oioe  of 
UyeinO*  ^^  ipMd  tp  stand  for  ibeelectioo  of 
909  o£  .ibe^ittfgew^  of  tbeibo«o«gb  of 'Win.*-; 
sor,  'u>  scrVfe  in  this  p4||pcot  parliament  (for 


,  IJL  Xb»t  the  said  lord  Mordaunt  in  March 
1^^,  Jbiy  ^CteiiS  and  4therwiae^  made  sundry 
uncivil  addresses  to  tlie  daughter  of  the  said 
VVillinini.XiVjfleur  :  which  she  rejecting,  'and 
threatening  to.  make  tlie  said  viacuunt's  lady 
acquainted  .wilb  them,  the  said  viscoUnt  swose^ 
by  a  most  dreddful  oath  >iid  iroprecatioo,  be 
would  persecute  ber  and  her  family  to  all  eter^ 
nityf    •  ■        ..  V 

"  IV:  Tliat  oil  the  23rd  of  November,  1665, 
br  order  of  the  said  liscuunt  Mordaunt,  the 
said  William  Taykur  was  forciMy  and  illegally 
ifispos&6ssed,  by  boldiers^  of  ccTiain  rooms  lix 
the  Fin\bcr-yafd  belonging  t6  ihe  said  Caslle, 
vlithout  the  walls  theicut;  cUimed  by  the  smd 
Wilffi^Hl  Tftyleor  as  beloui;ing  lo  'his  qliicts  of 
paymaster  and  surveyor  ofthe  said  Castle.      \ 

- .  V.  Thau  a  ivarr&uit,iol^tained  from  his  rosH 
Jesty  by  outriie  sugaesCiooa  ahd  misiufuniui- 
tlonl^  dated  Npvembuii^Oi  \Q&b,  butunc  pnn 
du(!edttill  8i»ia»e  .months  ajter,  iipoma.Phiries 
Habeas  Corpus,  fur  the  restraining  of  the  said 
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William  Tajleur  from  goiog  out  of  the  taid 
CasUe,  was  airected  to  the  saud  lord  Mordauot, 
«rho,  by  vinae  of  bis  own  warrant,  not  laen- 
tioiuDg  the  said  warrant  of  his  majesty,  abo6t 
ibe  9tb  uf  December  following,  caused  the  said 
Mr.  Tayieur  to  be  again  forciby  and  illegallj 
apprehended  and  taken  into  custody,  in  the 
said  borough  of  Windsor,  uiiboui  the  precincts 
of  the  said  Castle,  bv  one  Iticbard  Voyle,  then 
marshal  uf  the  said  Cabtle,  assisted  with  a  file 
uf  inudketeers,  who,  by  command  from  the  said 
lord  Mordaunt,  carried  bim  prisoner  into  the 
««id  Castle,  and  there  continued  and  illegally 
detained  bim  prisoner,  during  the  space  of  30 
weeks,  and  5  thereof  a  dose  prisoner,  not  ad- 
mit ting  him  to  go  to  church  though  he  desired 
it;  and,  locking  him  up  every  night,  refused  to 
4ake  bail  fur  him,  when  offered,  soon  after  his 
imprisonment,  whereas  his  majesty's  warrant 
was  uuly  to  restrain  bim  within  the  Castle  ;  at 
which  time  Ileor^  Marten,  a  traitor,  one  of  the 
late  regicides,  then  a  prisoner  there,  had  liberty 
to  go  abroad  out  of  the  said  Castle  without  a 
keeper. 

Vf.  That  the  said  lord  Mordauot  during  the 
said  William  Tayleur's  imprisonment,  illegally 
refu9ed  to  return  and  obey  an  Habeas  Corpus 
brought  by  the  said  Mr.  Tayleur  for  bis  enlarge- 
ment;  and  being  afterwards  served  with  an 
Habeas  Corpus  by  Simondson,  servant  to  the 
said  Mr.  Tayleur,  for  his  enlargement,  the  said 
lord  Mordaunt,  in  high  contempt  of  liis  msyes- 
ty's  authority  and  laws  of  this  realm,  gave  the 
said  servant  reproachful  language,  calling  him 

*  rogne*  for  delivering  the  said  writ;  and  say- 
ing, <  that  was  all  the  answer  ha  would  give  to 
it,'  directly  refusing  to  obev  the  same  :   and 

'Continued  'the  said  Mr.  Tayleor  divers  weeks 
after  a  pri^uer  till  set  at  liberty  upon  a  Pluriet 
Habeas  Corpus,   by    his  majesty's  Court  of 
%  KingVBench. 

VII.  That  the  said  Mr.  Tayleur,  soon  after 
hU  entargemenr,  hf*aring  and  fearing  that  he 
.  should  be  again  illegally  imprisoned  by  the 
said  lard  Mordaunt,  did  hereupon  make  appli- 
cation to  his  lordship  by  his  friends,  for  a  re- 
conciliation;  who  answered  them,  *  he  would 

*  never  be  reconciled  to  him  ;'  and  threatened 
to  imprison  him  again ;  and  then,  if  he  brought 
Another  Habeas  Corpus,  he  would  imprison 
him  again  and  again,  and  keep  him  prisoner  as 
long  as  he  lived,  and  likewise  turn  him  out  of 
nil  his  employments  and  offices,  and  dispose  of 
them  to  others  as  be  pleased ;  by  reason  of 
Afvhich  threats  and  menaces,  the  said  Mr.  Tay- 
leur was  enforced  to  desert  his  wife,  family, 
and  employments^  at  the  said  borough  of  Wind- 
sor, and  to  obscure  himself  elsewhere,  till  this 
present  session  of  parliament,  to  prevent  future 
illegal  imprisonments  by  the  said  viscouai.— • 
All  and  everv  of  which  proceedings  are  con- 
trary to  the  Great  Charter,  and  other  laws  and 
btatutet  of  this  realm,  and  the  rights  and  liber- 
ties of  all  the  Commons  and  Freemen  of  Eng- 
land :  and  of  dangerous  consequence  and  ex- 
ample if  uorfdressed.    And  the  said  Cominoot 


by  protestation,  saving  to  thentelffea  the  li- 
berty of  exhibiting  at  any  time  hereafter  any 
other  Accusation  or  Impeaehmcnt  against  th« 
said  viscount,  and  also  ot  replying  to  the  An- 
swer to  the  said  Articles,  or  any  of  them,  or  of 
offering  proof  of  the  premises,  or  any  other  Im- 
peachment or  Accosations  that  mil  be  e%' 
liibited  by  tliem,  as  tba  case  shall  (according  to 
the  course  of  parliaments)  require,  do  prmj, 
That  tlie  said  viscount  Moraasnt  may  be  called 
to  answer  the  said  several  Crimes  and  Misde- 
meanors, and  rec«iwe  such  condign  punishment 
as  the  same  shall  deserve ;  and  that  such  fiir- 
ther  proceedings  may  be  upon  every  of  then^ 
had  and  used  against  him  as  is  agreeable  to  law 
and  justice.** 

Jauuartf  17. 

The  lord  Mordaunt  gave  the  house  humble 
thauks,  for  giving  him  so  long  time  to  advise 
for  the  putting  in  hb  Answer  to  the  Impeach- 
ment of  the  House  of  Commons  against  him ; 
and,  in  obedience  to  their  lordsb^  command, 
now  presented  his  Answer  in  wvitin^,  with  a 
desire  that  the  tame  may  be  commnaicated  to 
tiie  House  of  Commons.  Then  the  said  An- 
swer was  read  as  followeth : 


The  Humble  ANSWER  of  JOHN  loed 
count  MORDAUNT,  Conaubla  oT  his 
majest/s  Castle  and  Honour  of  Windsor, 
to  certain  ARTICLES  of  IMPEACH- 
MENT, eahibitad  against  bim  bj  the 
Commons  asKmblad  in  Pariiaafteot  for 
several  High  Crimes  and  Bf  isdemeaiiors 
supposed  to  be  committed  bj  him. 

^The  lord  viscount  Mordaunt,  not  being 
conscious  to  himself  of  any  malice  or  purpose 
of  evil  to  any  man  alive,  nor  having  bad  other 
displeasure  against  William  Tayleur,  in  the 
said  Articles  named,  than  what  arosa  from  his 
insolent  and  provoking  deportment  towards  his 
majesty  in  disobeying  his  warrants  and  bis 
lordship  in  tlte  e&ecution  of  his  Office  (under 
whose  immediate  government  be  is  by  the  of- 
fices he  holds  in  Windsor  Castle),  and  from 
the  variety  of  complaints  which  have  been 
reiterated  to  his  lordship  by  the  country  against 
him  for  his  oppression  in  those  offices,  andfrnm 
the  manifest   abuses  by  him  committed,  in 
misspending  the  revenue  of  the  said  CaBtl«,aiid 
defrauding  the  artificers,  as  also  damicstiaelj 
and  fraudulently  endeavouring  to  pass  aoooaats 
without  controul,  which  matters  woe  now  de- 
pending in  the  courts  below  at  Weatmiiiater> 
liall^  accounts  it  a  singular  anbappincaay  •  that 
so  worthy  a  bodv  as  the  honoura!bie  House  of 
Commons,  for  whom  his  lordUiip  hath  evtr  had 
so  great  respect,  should  think  theaselves  eon- 
ceraed  in  that  one  man's  person  to  accuse  Um, 
in  their  names,  and  in  the  names  of  all  the 
Commons  of  England ;  and  he  did  well  hope 
that  it  being  oflered  to  that  bonoorable  homat 
on  his  behalf,  that  he  would  (with  laav#  fi«ND 
your  lordships)  be  ready  to  answer  filr.  Tairlear 
in  any  action  at  law,  and  wava  hia  privikge, 
they  wooM  have  spared  tbemstlvta  and  your 
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lonMups  the  trouble  of  this  exuDiQAtioD.  aod 
lum  the  mitfonaD«  of  being  «coised  by  toem  t 
cherefore,  praying  your  lordships  that  no  infor- 
ninlity  in  this  his  Answer,  nor  any  mistaken 
^  word  or  ei^itssion,  may  be  coniinied  to  his 
disadFame^  and  saving  to  bimself  all  pri«i-« 
lepa  ftod  nghct  bdongiog  to  him  as  a  peer  of 
this  tealm,  and  all  advantages  of  oxoeptione  to 
the  insufficiency  and  informality  of  the  said 
LnpeaehmentSy  humbly  answers : 

^  To  the  1st  Article,  Which  eonceros  the 
d'lBpnsiraiinn  of  Wiltiam  Taylear  of  certain 
moms  in  Wiodaer  Castle,  the  said  lord  viioouM 
Moidaimt  answeneth,  Thai  he  was  very  igno- 
rant of  those  foithful  services  Mr.  Tavlenr  had 
done  to  the  late  king  of  evei^blesscd  memoT]|f, 
or  of  any  soflering^  upon  the  account  of  his 
loyaltv  to  him;  which  had  he  known,  they 
woold  have  obliged  him  to  a  due  consideration 
of  him;  and  d^  affirm  be  is  yet  as  great  a 
Stranger  lo  his  merits,  as  he  was  at  that  time 
to  his  person;  and  heartily  wishes  his  obedi- 
ence and  integrity  to  his  majesty  that  now 
reigns  could  Imre  justified  that  dtaracter  of 
Inm:  bal^  to  satisfy  your  lordships  how  ill  he 
deserved  firom  his  majesty  and  the  lord  Mor* 
daunt  in  the  matteis  Qfthis  aftkle,  satth,  Hiat 
in  the  year  1060,  when  hismigesty  was  pleased^ 
on  his  grace  and  liivour,  to  ccmfer  upon  him 
that  iinportant  trust  of  constable  and  governor 
of  the  Castle  of  Windsor,  he  found  Mr.  Tayleur 
In  possession  of  thai  house  which  belongs  to 
the  Chancellor  of  the  Garter ;  that,  the  first 
insiaUation  being  presently  to  be  soIemniied> 
faia  mijestj^  was  pleased  by  hisiouaediate  war* 
<rant  of  the  S4th  Feb.  1660^  to  command  that 
within  90  days  the  possessiouof  thathousev  ia 
habitable  condition,  should  be  delivered  to  the 
Chancellor  of  the  Garter ;  with  which  Warrant 
Mr.  Tayleur  being  acquainted,  and  having  pe- 
rused it,  positively  refused  to  remove  upon  tuat 
warrant;  but  he  was  advised  by  the  lord  Mor- 
daunt  to  consider  better  of  it :  however,  he 
afterwards   returned   the  same  aiiswer,  with 
ftomewhat  more  stubbornness:    and  his  wife 
l>eiiig  importuned  by  his  lordship  to  persuade 
her  husband  to  vielci  obedience,  she.  said,,  she 
vvould  acquaint  her  husband  with  it :  all  tliose 
fair  ways  being  essayed,  and  finding  no  obedi- 
ctsoe,  rather  than  suffer  his  majesty^s  commands 
to  be  disputed  by  his  servant*  and  contumaci* 
oiialy  disobeyed  io  his  own  house,  his  lordship. 
found  it   necessary,  in  observance  to  the  said 
warrant,  to  command  a  serjeant  of  the  garrison, 
with  some  few  soldiers^  to  remove  his  goods 
and  fomily^  yet  with  all  civility  imaginable; 
which  they  punctually  observed,  and  assisted, 
them  in  carrying  out  iheir  goods.    As  to  the 
afErif^htment  of  the  child  out_of  its  wits,  hie 
lordship  cannot  think  the  sight  of  soldiers  in 
Windsor  Casile  should  have  such  eiTect,  the 
child   havine  been  seen  playing  and  well  after 
that    time  of  removal,  and,  as  his  lordship  is 
tnlbrfiied,  was  sick  of  the  worms^  and  this  af- 
fri^h^'BC'^^  nevei:  spoken  of  till  this  occasion.—* 
Xhe    dispossession  wa^  inured  hj'soldiers.j  tbjQ, 


king's  commaods  not  baing  otherwise  to  be  es- 
ecnted  there,  do  sheriff  or  other  oivQ  olScer 
being  permitted  to  come  into  the  king^s  house 
and  garrison,  bj  order  of  the  plAce :  and  thes^ 
were  the  only  causes  of  this  oisposeessiony  and 
not  any  concernment  in  his  election  to  parlia- 
ment, which  is  mast  evident,  in  that  he  did 
stand  for  burgess,  wherein  the  election  was 
free,  and  was  elected  by  the  commonalty  of  the 
town ;  but  his  election  afterwards  was  avoided 
bv  the  House  of  Commons.  As  to  the  seixii^ 
Mr.  Tayleur  by  soldiers  out  of  the  precincts  of 
the  Castle,  and  carrying  him  into  the  Castle^ 
without  warrant  or  any  lawful  causci  his  Ior<iU 
ship  saith.  That  the  time  of  his  securing  was  3 
weeks  before  his  election;  and  that  the  place 
where  Mr.  Tayleur  was  apprehended,  was  with** 
in  the  jurisdiction  of  the  Castle  (as  he  taketh 
it),  for  that  the  courts  were  there  held  by  the 
said  William  Tayleur  as  clerk  to  the  consiabla 
of  the  castle,  who,  being  a  counsellor  at  liiw, 
would  not  have  kept  conrta  there  aa  his  land- 
ship's  deputy,  if  the  same  had  been  out  of  thf 
jurisdiction  of  the  said  castle.  Aod  his  lord- 
ship saith,  That  he  being  informed  and  asiarad 
that  the  said  Mr.  Tayleur  was  not  a  prisoaet 
for  debt;  and  the  said  Mr.  Tayleur  having  in- 
solently disobeyed'  his  majesty's  commandii 
concerning  his  own  house,  and  spoken  sevcnd 
scandalous  and  opprobrious  woras  eqgainst  hit 
lordship^  and  bis  fomily,  hit  loidship  did*  cam* 
maod  aa  officer-  and  some  ftwtoldiere  to  chrry 
him  to  the  guard,  where  be  was  detained  some 
few-  hoars  aad  after  set  at  liberty;  and  his 
lordship  denies  that  any  bail  wee  tendered  tflt 
him  for  bu  e^largemeot :  and  hie  lordship  1^ 
ing  oeostable*  aod  gavemor  of  the  said  casCKsi 
(it' being'  then  a  garrison  for  the  king),  and  be^- 
lieving  that  it  might  be  a-grearendouragekneor 
to  othera  to  disobey  commands)  if  this  insolence^ 
vrare  not  taken  notice  of,  and  punislied :  chess' 
were  the  true  causes  of  bis  being  sent  for;  and' 
hemes  it  wiU  not  be  imputed  to  hhn  as* done' 
arbitrarily,  or  in  contempt  of  the^lavr,  to  which' 
he  hath  always  shewn  reudy  obedieiieejr  and' 
hath  asserted  its  authority  in  the  worst  of 
timesi  with  the  faatard'of  his  life. 

<<  To  the  sod  Article,  he  saith,  That,  as  Con- 
stable of  the  said  Cftstte,  bis  lordship  dauns  Co 
have,  the  disposition  of  several  of  tiioaa  offioBs 
in  possessbn  of  William  Tayleur,  by  ookmrioO 
his  patent:  but  denies  anycontemptuoas  warda^ 
spoken  of  the  king's  Great  Seal,  or  otberwiseu 
tnan  to  thetefitct  and  purpose  to  vacate'  biai 
patent,  which  bis  lordsbipfwas  informed  bf  hisi 
counsel  ta  be  void  in  law« 


"  To  the  Srd  Article,  Ins  lordship ihrnies  any- 
uncivil  addresses  to  William  Tayleufs  daughter' 
or  of  any  threats  of  ruin  to  her  family. 

*<  To  the.4tli,  hesaiih.  That  there  were  seya*^. 
ral  rooms  in  the  Timber  Yard  in  the  possessioo. 
of  the  said  William  Tayleur,  all  which  (except, 
such  as  he  claimed  to  belong  to  him  as  surveyor  r 
of  the  said  Ca»tie)  did  belong,  to  several.  artifi->- 
cers,  to  some  by  paten^  and  to  others  bv  con* 
steiuus«||^  and.  eiy^imeut;  ead  thati^  by.  hiar 
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WUWVtttis'ftato'tk'trti;  ft'iid,  that  liik  lord- 
tep-tmn^feiirt'''tQ'da'ho'tfaii  itos  Ijc  de 
-fired  b^rtxF^etiire'tocn  ofttje  '  ft^'gbldurhood, 
<^!)o1^W^^dVtlr^b^q\Jallit'6d  tvitb  (lie  Mt'^h 
%ud  tfstti^  ortli^'s^d  Cabtl^X^li'ekortW'iaid 
'Wfl?atoirTlftlenr ' whs*  6ne),  to  riiakfe  idnquiry, 
«*d*tftfa'^6irceFiiihg  die  feiid  robiiis :  \vlnclj 
•JI  nf-Uiffi  r*i\^pt  -Mr. '  Tft>leUr)-  Hfccordihay 
V^hJVflW,  *  THat  the  rooms  pbsscfebd  by  the 
«lidnVillttitfTii)1'^br  belbiiged'lo  di vers' art ifi- 
■tenf  i^hereofMr,  Tajleur  bWiig'^VJce'ert 
ktMiii  honse,"h'i8'wifc  ind  fhtttilj  there  reffjsed 
td'Vfeirvbr  )rft/^feTiiion  hcco^dhijg  to  bismaje%iy*s 
tWtiinrtdsjbbtihste^dtherborfeVti 
WfigMige ;  'KAd'  at  tbis  Ane  wbi^n  he  Hns  re- 
^6^  ffdm  tbe'Wd.'  Yodnis,  t!he.  ifefd  William 
TaVI^ur  Wiis'  ^sprehdferfirmn  the  J)tfl/ce  "of  re^ 
^ifh^  bf  Hn  ordbr  6f^ils  majcst}' *  tinii  council, 
Mf  ^Tt  Du^lrdt^V^i^ldlf^d  io  (be  said  officd, 

S>  Viid*roonls  cSalln'^  to  beione  to'tHe^iU 
ifce  yfifhvc ydivere^  to  t!b'e  said"  petson  tb^t  was- 
t/Hiced  in  thefstdd  office;  and'tbe  tfekio  ttie  Wr- 
Hfletts  to* wbAbitbdv  belonged;  bbtthe^Hjorfi's 
•^^Atlrejrdr'dt^  'still  In  Uis  f  d«^is^iotj/  Without 
ibij'cKsttirbahfie. 

[,  .f<  to  tbie  dib  Ariicle  be  saitb,  That  the  sue;- 
n^tipnP*  ip  J^^.JPiy«^>  W«urrai\t  .«f.  the  J^h 
f^pyerober,KI6^»  ior  ix^straiiuug  W.iUioiD  Tay- 
leur  from  guipg qui,  (^.tbe^nid  Csstle,  ^e  true; 
and  .tba(  be  y/^s  la^fA  lyf^.the  manli«i.  wad 
broiitght,  intQ  \1\»  QastU  without  any  auldiersy 
ayd  dtiiingbis  r^^trnnt  ^bere  be«va«uot  a  close 
^motierity  bis*  ^0rd«bif•>  directioqi,  as  b^.  bia 
lordabip*s  waitaut.  will  appear ;  neither^  did  be 
<^^%^,(i">c  refgsjs  bail  for,  biiu,.  for  oOnf  Was 
tAodered.  And  as  Ibr.  H«nry  M acceirs  lipb'ty^ 
bis  loi*dbbip  saitb,  it  was  not  done  with  bis  pri* 
v^yr  or.con&eot;  but  Mith^  be  jiath  sinea  lea- 
(Uiir.fcl.tjbereiutoi  anii  |inds.|be  facftjo  be^tliat. 
ipe  Lord  JLovdatecv  beiug  Lord  lieutetiant  bf 
4^  cuttiiiy^  0omjngtp  Wiiiiisory.s^'t.lo  (he 
q^cer,  to  desire 4eav«  for  .Ueu^  ll4ar(en  (his 
brotlierin  law)  lOrduie  «»ilb  hlnl^^lvbo  accord- 


ingly^avc;  biui  leave  and  sent  tiie  inarslial  with 
b*]^,  vvtiO  bro^tf^bt  fiiui  back  again. 

r^*  T^  ilie  bth»  be  »ith,  1  hat  tbe  ftrit  Habeas 
Oorpusfras  retnrdkable  mnutiitilt  trnd  %ias  de- 
latmd  hi  bis  lurd»liip*s  absence^  he  being  then 
aftieoding  hJ»'iitajeStil  «rt  (Ix-Tordy  itnU  did  not 
kndw:^f  the  salne  tilt  after  the  rettini  thereof. 
ISi^  tnd  Habeas  Cnrpo»  Was  not  delivered  to 
his  lordship  till  Saiurda?  arterfioein  at  Windsor, 
and '  U)e  term  ended  on  Mondat  folb^wing;  so 
'ji,  by  rcu*>ml  of  tl«e  ^iior(ness  ot  tbe  timey  lie 
couTcniot  jnoke  rtrturu  thereof ;  and  bisjordsbip 
doih  deny  tbut  he~  cnUed  the  pcrbon  tfiat  deli- 
vff^^d  th^'^aM  tch'il,  *  hjgue  ;'  or  used  any  revil- 
ing <Jf  f^foachfW  fsnguA"|Jii  rifedirist  bim  Vor  thfe 
ffeliver^  of  the  strid^rit ;  and  6pon  the  Plariei 
Hab^ftS  Corpus,  ^liis  lordsbip  made  a  rcmrfi 
tfaerev^irrdue  tWie,  ahtJ*  ttfl^  toon  of  Klng'k 
Mith  »(t\f' cfMlJe  fo  h61d  Kin  bounty  by  f^bg- 
Mkn'ii  to  app^m-  th*  batt  ddy  of  iht  letin, 


'tA'\ilis^er"a!Ay  informption^^tjjat  |bho|if Id Le c^ 

blbW^  ftgainbtbtm  for  the  matters  in  tbe  War- 

-  "'  - 

raar, 
J.  I. .fc  ..  f»«i«   .»• .  ,1  *''•   .      •    ""    *  ^  »  •• 

/I.  '^Tq tbe Ztb.besaitb,TliiitJi»k«»«i«n«t What 

•M/.^Tayleuroiight'  b^rooucemii^  bislwlMe 

inipo^ouoieDty  nor  what  iiis  guik<.|iti|;bi«  mniw 

xbi0i.appBehe<id :  but  ibatiiia  lordabip  hai«ii4>t 

.tiijt  least  ttioii^^  qf  it  bioiaelf..   He  «tsure4-a 

noble  peerorjUiisileKsayiVKb»4iKnt.to*  kka;  on 

Mr.  Tayleur's  behalf,  that  he  would  not  impri- 

aonJiin;. neither  wa^beaftenwweda itiprftioned 

byiuS/lui^dshipbr  did.anjr  warmntvr  cooiaiaad 

from  Uisioxdsbip  issue  to  that*  purpoie.' Ab4  aa 

til ^tJieiaUcgatiooy. that  be  bath  beeu.  elifi>voad4u 

J«avebi0Mrifeand  fiiniily,.iLis«iureiy«  greeting* 

.lake,  lor  be  oAentimea  siooe  kept  -courts  pub* 

JMty.nl  Windsor, .without  ioteixi^:eoa^ or  cause 

of  lear^-^Uaving  tbus  most  plainly  4»preued  co 

your  iWrdabips  Uie  trnih  of  bis  |irooeedli^^  he 

bumbly  submits  tbe  same  to  your  lord»bipv' 

judgment/' 

Tte  said  Answer  was  communicated  to  the 
C6fadid\{s, 

,  On  the  Sl^t  of  JHnuary^  (be  Cocomotts  desire 
tbe  Lorils  t» appoint  i  a  day  rfor  paabceding  on 
the  lii4p(;ttc)utteDL  Tbe  Xeods  immediately 
appoint  Saturday,  tbe  S26tbin8^aut;  nod  at  tbe 
lDr4  JVIordaum's  Jiequest,.  assign  iiim^  oounsel 
wkb  en.  Order  for  Wimesscs.  Oik.tbe  i^2xfd  tl>e 
Catt)uons  nppeiated.  setjeam  Mayaard,!' sir 
Robert  Atkins;  Mr»  Prying  serjeaot  Seia^  )dr. 
CoteiDan»  air  Tl^mas  OQWtr;isir.Ricbani  Tern* 
die,  JMr.  Si^hiour, .  sir  :  Francis  Goodrick, 
A|r«.  MouAtague,..  Mr.  ..Sybfen,.  to  inatiage 
ibe  £»idenoey  at  the  bearing,  upon  tbe  Articles 
of  ImpeAcbihent.    . 


le.cause 


TBis'dAV  bfeliVg  'a|^pbiiitea  lob'ear  lb*.^«MB» 
C(inrern|hg  the  lord  viBcount  Morciaiiut,  Hiv^rs 
Aiietiibers  of  tbe  Hobse  of  Cdtn'myns  were  pre^ 
ietilvii  iUk  Bar,  io  manage  the  !^vijcuce  on  lies 
nm  of  thfc  Hotfse  of  Corbrnbiii'.       '   , 

Tbe  lord  viscount  Mordaurit  .siting  'oh  tlie 
f^irift  ifthr  the  bar  uncovered,  sirttollert  AlKins,^ 
one  of  thfe  nirinh^eri;  dcsjrejf  thfe  ijn'pefVci;)- 
Aeiit  6'f  the  Houie  6f  Commons  nRBiiis^  rlje 
s6jd  ford  viscount  Mordauni  i^^^Ui  be  re!(d  ; 
wtrich  wa's  accordingly  done. 

Aft'er  which,  sir  Robert  Aft  ins  ?Aid,  *«  tfe 
dlH  obijerve,  that  the  ford  vls66unt  MorJauat 
(th*  p^r!>on  iiT\petiched}diasftin  this  house  as  a[ 
jncfee,  whi6b  be^xceptM  aVHinst,  and  did  jilso 
e^cliit  aganVs^  ilie  lo?d  %^ircOuo^  Hford-Jnim 
hifvmg  fcobris'ef  Utihi^bnf,  ro  fnate  hfi'dtf(Li\<5^*i 
which,  be  iaid",  wdi  contrtirv  to  fnrtAtr  prece- 
dfents,  tiS  that  of  tfife  earl  of  WiddW^k,  Lolil 
Trneaiur^r,  21  5iit.  and  th&t  of  Michael  de  la 
Pooh?,iti  K.*Atitff^,wbo  i^nswertfd  for  himself." 

Upon  this  tbe  bonse  eommAud^  tlie  com- 
pany to  withdraw,  to  tate  tb^S  busin^s^  into 
<^hsideHuon.  And  tbcfr  lordships  ^On'sid^nn^ 
df  thfe  Pi'^etf^nts  cttfed  by  iUe  meibbert  6t'  ml 
roirfmons^  *sp^ij4lly  Wiat  of  tbe  garl  of  Hirf- 
(ft^s^x^  wbfcK  ibe  bourse  inspccierf  In  ^he  ioar- 
bdt,  rhe  pitced^nt  being  ^edU ;  Had  Aro  tht 


house  coQsidennc  of.  a  stao[<lifij;.qa}$i'  QOhi* 

oFthercarlot  Middlesex,  fqr,  ^IJo^^ing.otc^MW^ 
tel  iu  making  of  ckfeiice^  in  cases  of  qii^le- 
in'eanors:  and.,  after  i  spfio'as  cop^idprmipu 
oereof;  '  ! 

*  JX  is  Ojderad^  That  the  Committee  for  Privi- 
leges do  meet  this  afternoon,  to  search  {^ffce-r 
^enti.  concerning  the  d^meanpr.  of  ii  peer  ait 
the  ume  of  hb  defence,  being  impeached  bj 
the  Hoiise^f 'Commons  for  misdemeanors,  ap.il 
ooncerninK  counsel  to  be  allowed  to  8  peer  im- 
peached for  misdemeanors.;  and  to  report  on 
MbWdHymohiiii^'tifext;'"''''^  •   " '^  ''     *V  ".  • 

Jimuary  S&.  i 

The  "Earl  of  BridgewateV  reported,"  That  tlie 
~rivileges,1n  dbediirfce  (oiMr 


Committ^  for  Priv_  _^._,  ..,,.... 

lordsblps' ordtir  oh  'Satirrd^y'lasi/hjite  fe'fused 
•WtmtNr^dfehfic^'ife^rtfn^^h'e  jrt'6WeaHoV'8f 
p^ri  ihipea^hi^dbjr  thhHdfiSefoif<!ro'mm'6o8^for 


Mbw?D^r 

'*«M*Hih24,  1641.    Thejudgcs  impeached 
by  the -Hmise'^of  (JHmmbiiSL 'opbh  tbeifpett-^ 
tlMnftid*cdlii)se1  assigiVeJ  ,tn6m,^'  'Kr  uuttin j^'  in' 
illir^'aWMrerr;  atid  tnrfikini  'tteii^  d^r<&nce.  "Sp,' 
tl*17!KW  Febrti'dty,'  f61if,th;f;fcing's  Attorney. 
Gencrdl,  sir  Edward  Hcrbcrtjlbciiig  Irripeachea 
by  the  Commons  fof  iitbdwinninors,  had  several 
coiuiStl  aswi^aed  him  ;  and  the  9^  of  f>/yitfCh, 
164 ly  wh^n..hi%  cause  cnme  mo  shearing, '^ir^ 
T|)Ofiias  IK-Jdingfeildaad  s^r  Tiipmas  Gfirduier 
U.^corrliei:  ui  Jlondoh  were  committed  h^'  :ihift' 
house  to  tij^  Tower  of  ffpipdpo,  foe  refu9iMg  fo^ 
be  ofi  liis  counst;]  being  assigned/'  .  '  -«  * 

*'  Another  precedent-was  the  6ti>  of  April, 
164!2,  sir  George  B^pyon*s  Cqpe ;  who,  being* 
impeached  by  tiie.CpmmoBsformisdemeaDors,! 
had  counsel  assignird  him;  «nd.his'coiinse]yAnd'> 
a  committee  ot  the  Commons  appoihrt^d  •  to 
manage  their  Juvidevce,  "werepreteut  the -same 
time  at  this  bar  when  the  (cause,  was  heard.    '    ' 

«,Sain  the  Case  of  sir  Richard  Qvtfney, 
Lprd  Afnyor  of  ^ndon,  who,  upon  his^  im- 
peachmeuL.  from  tlie  f louse  of  Commons;  had 
pou1i»el  assigned  for  his  defence  the  6th  of  July 
1612  ;  and  the  1st  of  Au^eust  ho  was  to  attend . 
with  his  coQQsel  and  witn^sae^;  and  oatbe] 
^miof  August  his  counsel  pleaded  in  his  de' 
fence  at  thisi  bar^  at  which,  time  a  committee  of 


members  of  the  House  of  Commoas  were  pvi^ 
sent,  and  did  manage  the  evidenee  against  bim 
ail' behalf  ot  the  Commons,  l 

".  TJienext  precedent u  was  in  thct  earl  of 
Bristol's  Cape,  chars;ed  with  treasoB  by  bis 
then  majesty^  wh9,  <ou  ^he  8th.  of  Mjsy,  Ii69j5, 
sell  t  a  miessage-  tO'  the  House  of  Peers,  against 
the  allbwing  of  counsel  to  the  earl  of  Bristol : 
W^  hereupon  the  boose  mad^  an  hunjble  address 
CO  his' ,  majesty,  the  15tli  oi  ilie  same  Mfty, 
vkherefn  they  took..potice  of  their  g^aeralord^r,. 
nm^itie  38th  day  of  Mpiy,  ii6Q4j  for  allowing 
oC  fffn^sei ^6 '4^\\ofi/ipDtSt  at' .  which  •  cime^hifl^ 
xi^i^csty  was  piesent  in  the  -  house  as  pfioce^ 


[»9 

Willw.;  tft.thicUadAe»  his«^iiai«ity's.aiMwer 
pC;t,beUtiitof,]llAydid  "tMw  &unsdl>iti  i^| 
C9Mf^  ^  mildfiineaQprs,'  bMtnot  io  cases  eapirtt  ( 
acb^^ypt  hMtOiiUtstjil.was  .pbnisedy  ihSchat  pnrfSX 
oular  C%se^  *9.  'alUw.  ctoimri^'  «nU  ob^vetf, 
That  the  general  order  for  counsel,  daled' eH« 
28(hof  I4liy,  le^;  was  nftkde  upoif  thaqoca- 
sion  of  fqrmet  proceedings  against  ibejearl  yt 

'  ".A^oth^prccedentwas  the  earlof  Stam- 
fgrcij^  Case,  who,  bei*g- nnpedcbed  by  tlie 
QpfAinonsfor misdemean'on^  made hib dafenc^: 
by  his  counsel,  at  the  baf,.itfae  SOthoFStotf^' 
tember,  1645,  in  ihepresenc^  of  the  Committea 
of  the  House  of  CommoHs,"  Who  managed  the 
,  eYij4#Q£f«.agiiiii9t  him  ;  and  it  'Appeati^jfihe 
'  pr^sf p^pt)  ^of •>Lprds.  that  d^y,  that '  the  earl;  of 
Sl#)^fql:d  was  present  ia  thd  hddse  both  (i^ 
9ppnj^tvd  ftU^rnuon.   .        .         :  «•        - 

*f  Aa  cotfcen^ing  the  precadem  ui^^ed  bythe 
Committee  of  the  Commons  of  Micb^^rd^ la 
Fppl,.id'R:.S!'S  tiide,it;lppears:thitt  he  answef^d 
io:  the)bou8^ 'bat  ao  mention  is  inada  of >€he 
bar/'.      '  .     '     '       ♦ 

The  house  entered  rinto  a  .seriouS'Considem- 
tion  pfithfei  Report,  in  relation  C(^tba  lord  Vis-' 
count :  MerdauntV  case,  conoemiog  <  hi«'d^^ 
meanor  at  the  time  of  his  defence  ropoo^iis  ita^' 
peachment  for  misdemeanors';  i^ch orders," 
<<-That  the  lower  bifron'suhench  shbiild  be  Re- 
moved, and: a  stool  set  ntor  the  Mr,  where  thip 
lord  viscounty  Mordaimt  is  to  sit  uncovered,'  aT 
a  peer,  but  not  Id  the'  capacity  of  a  jadg0^ 
aud  that>  he  ahall  be  admitted  iotfo^l^fbr'hl^ 
defence."  *     .  ;''*':•{ 

A  Ali!8Mige  was  sent  ,to  the  House  of  Com- 
mpns^tOiet  Ifaem  know,  That  the  Lordl  are' 
now  ready  to  giv^  an  Answer *to  tbe  two  44cf 
mands  mtide-  by  tlie  Committee  W  thi?  H0t|S6' 
of  Commons  oA  Saturday  last  in:  the  caM  oftlU'*^ 
proceedillgs  Upon  the  lord  viscount  Mordauiit^^ 
impehchmeat.  •     '  '  "•     •  -^  ^'^■"* 

Th(*M^seri^rs  return  •  with  this  Answer  :' 
Tl>at  they  Han  deKrefred  tlieir  message  to  tli^ 
Hpuse  of  Commons.    '    •  >„.'^.^. 

The  Committee  of  the  Hon5e  ofCammona 
being  come  tb  the  bar  (the  Io>^d  Viscount  Nfcfr- 
daunt  sitting   on  a  stool  near,  the-  bar '  witbhi' 
•unc,overed),  the    Spieakcr,  by  tbe  direcftion^of 
this  hotfse,to|d  them,        *'  .  ..j;^.    -, 

"That  tfaeXdrds*diin>  (^ttliere  should^  a 
di£CH^ce  to  the ptocetdh^gs 'of  * cases'T  eiiilital,' ' 
and  cHmesahd  misdcaetf  Aon  which ansnotaov^ 
and. therefore  havfr  orflerdd,ihe  lord  MordahnV 
sh^U  tiot  sitMn  hit  pfavee;  but  upjiAi.ipsUftft^ 
witliiu- the  bar,  by  bis  oamlse^- uncovtfed.      ''^* 
"  As  to  the  second  demandv  thobfth  th^^- 
find  the  preoedent  of  the  earl-  bf-^BWdfeesek  be 
as  it  is  cned,  yet  they  find,  that>about  a  thoath'*^ 
after  in  the  same  session,  tbere'Was  a  Solemn'* 
Order  made  by  the  Lords,  That  dbuiisel  Should  hk^ 
allowetl  for  the  fuhire  linto  allvpehbns^- pW^•^ 
suant  nolo  which,. they  find'counsei  'to^Mf'taP'' 
signed  bjl  my  Lbrdt,  who  did  >  plead  in  tb^'preu'* 
seilce  df.a  Committee  of  thtf  Hume' of  Coill&^' 
mohs,  on  ihe; bebUlf of  fierbons'  ibpeaohed  (by* 
the4i ;  ^od*  tlmse  were  sir 'Obo?ge^Btnyim,'W* 
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aiolMfd  Gwaey,  Lord  Major  of  Lovdoo,  and 
the  Md  of  Scanfoid ;  aocardiog  imto  wliicby 
lay  lords  hare  ordendytbat  the  ioni  Mordairat't 
eoooselihaU  be  htardy  to  plead  in  bit  defence; 
£or  wbicb  bwiaHB  febeir  ietd8bi|M  are  now 
leadgr." 

Upeo  thii^  sir  Robert  AtkiUi  one  of  tbe 
MMiacera  for  tbe  House  of  Cooiaionsy  an- 
ttveredy  <'  That  he  craved  leaTC  to  aoQuaint 
the  Hoaae  of  Coianfooa  with  their  lordships' 
SeBoiatiooSy  becaose  they  receive  their  iostrac- 
tiooa  in  thia  htttinets  frooi  the  Uouie  of  Com- 
1IKNI9 1**    And  ao  departed. 

January  31. 

The  CoBfluttee  of  tbe  Commons  that  were 
•ppqinted  to  manage  tbe  Evidence  agooHt  the 
lordTMCOoni  Mordannt  upon  bia  loipeaohnent, 
were  admitted  to  the  bar  (the  lord  viaconnt 
Ifordannft  sitting  near  the  bar  vpon  a  stool,  un- 
00wed)i 

Sir  Bohart  Athina  said,  <«  He  and  the  rest 
vcw  eotnmnnded  b^  theUeoseof  Ceomionato 
attend  their  lordships  concerning  those  two 
thing^i  dasimd  by  the  Hunse  of  Comaseos  latclj 
in  the  caae  of  the  lordTiacoont  Mordannt:  1. 
CoMecning  omnsel  not  to  he  allowed  to  ibe 
lewd  visooont  Mordannt.  9.  Conoeming  hit 
^Itaading  wiihont  the  bar. 

**  Toochinc  the  first^  the  Commons  do  ac- 
^^nesce  in  their  loidshipt'  Retolotion,  for  ad* 
mitting  him  counsel  in  dib  cate,  that  so  he 
maj  want  no  help  for  hit  defence^  though  the 
oontraiy  hath  been  a  favonr  not  denied  to  the 
House  of  Commons  formerly. 

**  But  at  oonoemiog  hit  sitting  within  the 
bar^  the  Commons  are  not  satisfied  that  tbe 
lond  Tiaconnt  Mordaunt  shonM  have  sncfa  great 
respect  shewed  him,  in  regard  their  lordships 
did  not  mention  any  precedent  far  h;  and  tbe 
.  Commons  conceive  persons  in  tbe  like  case 
have  constantly  used  to  stand  without  the  bar : 
Therefore  thejr  were  commanded  by  the  House 
of  Cooomont  to  entreat  their  lordthipt  to  com- 
mand tbe  lord  viscount  Mordannt  to  stand  with* 
ont.tbe  bar." 

Upon  tbisy  tbe  Committee  of  the  House  of 
Commons  withdrew. 

And  the  Lords  took  this  bntinest  into  seriont 
consideration,  as  highly  concerning  the  Jodica- 
t«re  of  their  lordthips  (tbe  lord  viscount  Moi^ 
d^m  standing  in  the  place  where  he  sat  during 
the.pretcnoe.  of  the  Committee  of  the  House 
of  Commont) :  And  Eesolvcd,  That  tbe 
Speaher,  by  thedirectiont  of  tfait  Houte,  should 
return  this  Answer  to  the  Committee  of  the 
House  ot''Comaiooi : 

**  That  their  losdtbipt  have  further  con- 
tidired  of  the  desire  of  the  House  of  Com* 
taKUM^  in  relation  to  the  place  and  posture 
wherein. the  lord  Mordaiunt  sliall  appear  to 
mabeltft  defence;  and  jodfging  it  a  right  in- 
beomtinceverycoort,  to  order  and  direct  sech 
rinHmwitoflea»  and  maltett  of  fora^  that  can 
baiifL.no*SnflM«BOB  to  tbe  prefadice  of  justice^  in 
tuoh  wyt  at  they  thai)  jndp  fit,  where  the 
nm^  .niA.not.  pecdtd  othecwase  hy  any  positive 
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rate,  do  confirm  the  order  alreatfy  nkade  in  tUt 
case,  as  Jest  and  equal;  and  do  wish  nm  to 
proceed  to  nwtter  of  subttance." 

The  Committee  of  the  House  of  Condkiont 
woe  called  in  ataia,  and  received  the  afore- 
said resolution  of  this  House.  Whereupon  sir 
Robert  Atkins  begged  their  lordships*  paidon 
for  not  agreeinfr  to  their  lordships  herein ;  but 
ilesired  feave  that  rbey  may  resort  to  the 
House  of  Commons,  lor  their  diftcCioBs  bete- 
hi. 

FItbruafy  1. 

A  Message  was  brought  from  the  Commom^ 
by  Mr.  Seymour  and  others:  To  desire  a 
Conference  toiichmg  the  flsaaner  of  the  pitK 
ceedings  upon  the  Impeachment  against  the 
lord  viscount  Mordant. 

The  Answer  returned  was :  That  their  lord- 
shipahave  taken  their  message  into  consideration, 
and  will  send  ao  answer  by  meSKngiert  of  their 
own. 

Upon  this  Message,  it  it  ordered.  That  the 
committee  for  privileges  do  meet  to-morrow  in 
the  afternoon,  and  considler  whether  ever  the 
House  of  Commons  desired  any  Confefcnoas 
ooncemiog  the  manner  of  proceeding  upon 
Judicature  before  their  lordships ;  and  to  seaich 
what  Mestaget  and  proceedinga  have  been 
upon  cases  of  judicature:  and  to  report  the 
same  to  thit  House. 

The  Lord  Chamberlain  reported,  ^  That  the 
(Committee  of  Priviteget  have  considered  of 
some  Precedents  concerning  the  Message  from 
the  House  of  Commons,  concerning  the  manner 
of  proect  dings  upon  the  Impeachment  egainst 
the  brd  viscount  Moidaunt;  and  their  lord- 
ships' opinion  is,Thct  none  of  those  precedenu 
they  hnre  seen  do  come  home  to  the  butinem  ; 
but  tbe  precedents  being  ready,  they  lenve  it 
to  their  lordships'  pleasure,  whether  to  peruse 
anyofthem." 

Tbe  House  oommamled  these  IVecedenta  fol- 
lowing to  be  read;  as, 

•«  Primo  Jacobi,  96  Maii ;  a  Message  from 
the  House  of  Commons,  concemmn  the  bishop 
of  Bristol,  who  was  complained  of  for  writing  n 
book  against  tbe  Union  of  £ngland  and  Scot- 
land; and  ultimo  Maii,  there  was  a  meeting  be- 
tween Select  Committees  of  both  Hooms  aliout 
the  same;  and  5th  June,  the  said  biabop  made 
an  aeknowledi^ment  of  his  error,  before  a  Com- 
mittee of  both  Houses." 

Another  Precedent  was  in  1<  Jacobi,  28 
May;  a  Message  was  brought  from  the  House 
of  Commons,  against  the  bishop  of  Unooln,  for 
some  words  he  fpoke  in  the  Lords' House. 

The  4th  of  June,  another  Message  wat 
brought  from  the  House  of  Commons  8«inst 
that  busioem. 

After  a  serious  consideration  and  debate ; 

The  question  lieing  put,  "  Whether  to  grant 
a  Conference  with  the  House  of  Conunont, 
upon  the  desire  of  a  late  Message  from  the 
House  of  Commons,  concerning  the  aaanner  oi 
proceedings  npon  the  Impeachment  of  the  loid 
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▼nconnt  llordannt?''  It  was  resolved  in  the  af- 
firmoiive.  v 

A  Message  i^as  sent  -to  the  Commons,  to  let 
them  knoW)  that  tlieir  lonlsbips  are  now  read/ 
to  give  chem  a  present  Conference,  in  the 
Painted  Chamber,  by  a  Committee  of  both 
Houses,  touching  tbeir  Message  concerning  the 
Impeacbmeiit  against  the  lord  viscount  Mor- 
daunt. 

The  Mnsengors  return  this  Answer:  That 
tliey  have  delivered  their  Message  to  the  House 
of  Commons. 

The  House  of  Commons  bein|  ready,  the 
House  of  Lords  was  adjourned  darmg  pleasure, 
and  the  har^^  went  to  the  Conference ;  which 
being  ended,  the  House  was  resumed. 

The  earl  of  Anglesey  reported  to^  tbe  Lords 
the  effect  of  tbe  late  Conference*  with  the  Com- 
mons, ooncoming  the  business  of  the  lord  vis- 
count Mordnunt's  Impeachment : 

"  The  Commons  of  England,  in  parliament 
assembled,  desired  this  Conference,  to  continue 
a  good  correspondency  betwixt  the  two  houses, 
and  to  preserve  tbe  ancient  manner  of  pro- 
ceedings in  parliament,  in'taking  notice  of  their 
lordships' last  Answer,  adjudging  it  a  right  inhe- 
xent  in  every  court,  to  order  and  direct  such 
circumstances  and  matters  of  form,  thatcun 
have  no  influence  to  the  prejudice  of  justice, 
in  such  a  way  as  they  shall  judge  fit,  where  the 
same  are  not  settled  otherwise  by  any  positive 
rale. 

.  '*  The  Commons  conceive  that  the  first  part, 
the  admitting  the  lord  Mordaunt  to  the  place 
now  given  him  upon  his  trial,  may  have  influence 
lA  tlie  prejudice  of  justice,  by  the  intimidating 
of  witnesses,  when  they  shall  see  the  lord  Mor« 
daunt  admitted  to  so  extraordinary  a  favour, 
being  a  person  of  ^reat  command,  and  divers 
uf  tlie  witnesses  livmg  under  his  command. 

'<  As  to  the  otiter  part  of  the  Lords' Answer, 
'  That  all  courts  have  power  to  settle  circum- 
*  stances  in  matter  of  form,  that  have  no  iu- 
'  fluence  to  the  prejudice  of  justice,  in  such  way 
'  as  they  shall  jutige  fit,^,  where  it  is  not  settled 
'  by  any  positive  rule ;'  the  Commons  conceive 
that  precedents  amount  to  a  positive  rule ;  and 
the  manner  of  persons  accused  appearing  at 
their  trials  was  settled  in  tlie  earl  of  Middlesex*^ 
case  before  cited,  and  that  was  ruled  hy  the 
search  of  precedents. 

*'  And-  they  added,  that  as  they  are  very  ten> 
der  of  the  rights  and  privileges  of  tbeir  lord- 
abqps,  so  they  hope  their  lordships  will  be  of 
theirs ;  and  concluded,  that  when  this  point  of 
lorm  shall  be  settled  by  the  lord  Mordaunt's 
coming  to  the  bar,  they  shall  be  ready,  accord- 
ing to  their  lordships'  wish,  to  proceed  to  matter 
ofsubstance." 

Upon  serious  consideration  hereof,  the  House 
of  Lords  resolved.  To  let  the  Commons  know, 
ibe  Lords  are  resolved,  that  their  former  An* 
wmer,  given  to  the  Commons  the  S8th  of  Ja- 
Doarr  last,  and  conBrmed  the  3 1st  of  January, 
shall  stand  ;  and  a  Conference  to  be  desired,* 
wfacfctu  the  Lords  that  are  to  manage  the  Con* 
feeence  are  to  signify  tbtir  lordtliipi'  cominu* 
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ance  of  th«ir  former  order ;  in  whfch  their  loid* 
ships  are*ftn'tber  confirmed  hy  the  precedent  o' 
the  hi^hop  of  Landaff's  case,  18  Jacobi,  and 
tJie  earl  of  Stamford's  case,  1645  ;  and  to 
let  them  know  further,  that  their  lordships  will 
be  ready  to-morrow  morning,  to  proceed  in 
the  business* 

A  Message  was  sent  to  the  Commons,  to  let 
them  know,  that  tbe  Lords  intend  to  sit  this  af^ 
ternoon,  at  five  of  the  clock ;  at  which  time 
their  lordships  desire  a  Conference,  by  a  Conn 
miitee  of  both  Houses,  in  the  Painted  Chamber^ 
concerning  the  subject  matter  of  the  la&t  Con<* 
ference,  touching  tbe  Impeachment  of  tbe  lord 
viscount  Mordaunt. 

February  4. 

The  Messengers  sent  to  the  Commons  return 
with  thb  Answer:  That  tbe  Commons  will  give 
a  Conference,  ^as  was  desired,  this  morning. 

The  House  was  adjourned  during  pleasure^ 
and  the  Lords  went  to  the  Conference ;  which 
being  ended,  the  House  was  resumed.  And  the 
earl  of  Anglesey  reported,  *<  That  the  Lords 
that  managed  this  Conference  had  obeyed  their 
lordships'  direction,  in  urging  those  precedents 
as  were  given  them  in  charge."      ^ 

Fehruary  5, 

X  Message  was  brought  from  the  Commons^ 
by  sir  Robert  Holt  and  others;  who  said, "  He 
was  commanded  by  the  Commons  to  desire  a 
Free  Conference,  upon  the  subject  matter  of 
tbe  last  Conference,  concerning  the  Impeach-* 
ment  against  the  lord  viscount  Mordaunt." 

The  House  taking  this  Message  into  serious 
consideratiou ;  and,  after  a  long  debate,  the 
(question  being  put,  *'  Whether  to  grant  a  Free 
Conference  to  the  House  of  Commons  in  this 
matter?"  Ic  was  resolved  in  the  negative. 

The  Messengers  of  the  Commons  being  call* 
ed  in ;  the  Speaker,  by  directions  of  the  Hoosei 
gave  them  tb»  Answer : 

"  That  the  Lords  have  already  stated  the 
manner  of  proceedings  in  the  Impeachment  of 
the  lord  Mordaunt ;  and  have  declared  it  in 
their  last  Conference,  and  in  that  Conference 
gave  the  House  of  Comnibns  notice  that  they 
were  ready  to  proceed  this  morning  in  that  bu^ 
siness;  ttiey  aahere  to  their  former  resolitfioni 
and  are  ready  to  proceed  in  the  trial." 

Fcbruory  6. 

A  Message  was  brought  from  the  Commons^ 
to  desire  a  Conference,  upon  an  Answer  deli* 
vered  to  their  Messengers  who  desired  a  Free 
Conference  with  their  lordships  open  the  Inn 
peachment  of  the  lord  viscount  Mordaunt.  The 
Answer  returned  was :  That  their  lordships  vriU 
take  their  Message  into  consideration,  and  will 
send  an  Answer  by  Messengers  tf  their  own. 

Fehruary  7, 

A  Message  waesent  to  the  Commons  to  let 
them  know,  that  the  Lords  wilt  he  ready  to 
give  a  Conference,  by  a  committee  of  both 
Hottsesy  at  11  ef  the  doek,  in  the  Painted 
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Chamber,  upon  the  nutter  tbty  ileiired  s  Coo- 
ference  yesterday.  # 

The  MesscMers  aeptto  the  Commoiis  retuni 
ihis  Answer  :  That  they  will  come  to  the  Coo* 
ference,  as  is  desirecL 

The  Commons  being  come,  the  Hoose  was 
adjourned  during  pleasure^  aud  the  Lords  went 
lo  the  Coofereoce ;  which  being  ended,  the 
House  was  resumed. 

The  earl  of  Anglesey  reported  the  effect  of 
the  Conference  with  the  House  of  Commons  ; 
fvbich  was  maua^^ed  by  sir  Robert  Atluns,  who 
aaid,  '*  That  the  House  of  Commons  ;  have 
desired  this  Conference  concerning  their  lord- 
ships Answer  to  a  Message  concerning  a  Free 
Conference.  In  their  lordships'  Answer  in  ef- 
fect, their  lordships  denied  a  Free  CoofercDce. 
Qe  said,  He  was  commanded  to  acquaint 
Uieir  lordships,  that  Conferences^  and  Free 
Conferences,  when  desired,  are  essential  to 
the  proceedingii  of  parliament^  tlie  only 
means  to  preserve  the  good  correspondence 
between  the  two  Houses  of  parliament :  and 
the  denial  thereof,  destructive  to  the  proceed- 
ings of  parliament,  und  unprecedented/' 

Upon  aserious  debate  hereof;  the  Question 
being  put,'  "  Whether  to  desire  a  Free  Con- 
ference from  the  House  of  Commons  upon  the 
subject-matter  of  the  last  Conference  ?^  It  was 
resolved  in  tlie  Affirmative. 

A  Message  was.  sent  to  the  Commons,  to 
desire  a  present  Free  Conference*  in  tbe  Paint- 
ed. Chamber,  by  a  committee  of  both  Houses 
concerning  the  snltject-oiatter  of  their  last 
Conference. 

The  Mt^sseogers  retuni  with  this  Answer : 
That  the  Commons  will  give  a  Free  Conference 
as  is  deiired* 

The  sa^le  Lords-  as  reported  tbe  last  Con- 
ference, are  appointed  to  manege  this  Free 
Conference ;  and  tbe  House  gave  them  the^te 
directions : 

''  1.  To  let  the  Commons  understand,  that 
tbb  Conference  tbcir  lordships  desire,  not  in 
reference  to  the  Free  Conference  lately  desired 
^  them,  bu^in  relation  to  the  aasertifm  of  the 
Commons  in  their  last  Coofereoce,  which  their 
lordohips  can  no  way  allow  ;  and  therefore 
commanded  the  Lords  that  are  to  nrnnage  this 
^ree  Conference,  aa  to  justify  the  proceedings 
oftheirloraships»sota  otake  it  appear  to  the 
House  of  Common^^  that  what  they  have  done 
is  neither  destructive  to  the  proceedings  of 
parliament,  nornnprecedented.-«Thentosbew 
tbe  precedent  of  1  H.  4«  No.  79,  about  jodica- 
isre  in  paiiiamenL— Aud  to  urge  the  precedent 
of  1^  Jac.  when  tbe  Lords  denied  a  Conference 
to  tbe  House  of  Commons  upon  tbe  point  of 
Impositions. — Ajid  their  lordships  are  to  offer 
what  other  arguments  they  tliink  fit  to  offn*  to 
assert  the  proceedings  of  this  House,  and  to 
destroy  the  assertions  of  the  House  of  Com- 
mons." 

Then  the  House  was  adjooTBed  daring  plea- 
tare,  and  rlie  Lords  went  to  tbe  ConAseence; 
which  being  ended^  tbe  House  was  resumed. 

Xbtcarl  of  JuiglMey  reported,  ^  Tbnt  the 


Lordltbftt  were  appointed  to  ntnag*  the  Mfr 
Free  Conference  have  kept  to  their  bmbhipif 
directions :  and  did  iustifv  the  proceedings  of 
their  lordships,  and  made  it  akopear  to  tkm 
House  of  Commons,  that  what  their  ioidabipe 
bad  done  ieneitber  deatmctive  to  tbe  proceed* 
iogs  of  parliaments  nor  nnprecedeoted;  wbciMi 

they  look  thu  method ; 

**  First,  Thej  took  notice,  that  their  lonl« 
ships  desired  this  Conference,  not  in  relcMiice 
to  tbe  Free  Conference  lately  desired  by  tiw' 
Commons,  but  in  relation  to  the  aasertion  or 
position  of  tbe  Commons  in  their  lait  Conference 
this  morning,  which  their  kMdship  could  my 
way  allow ;  fer  tliat  their  lordslttps  had  pnioeed- 
ed  with  great  justice  and  cantion  in  tins  affair, 
and  little  expected  that,  after  their  lordshtpa 
had,  upon  three  solemn  Debates,  two  whereof 
were  upoo  Confereooes,  given  tlie  samemle 
thrice,  the  House  of  Commons  should  insist' 
farther,  and  that  in  so  positive  a  way  as  their 
last  Conference  imported?  wherennon  tbeir* 
lordships,  being  desiroos  to  part  with  that  IkMi«»' 
in  that  ^od  union  and  mir  corretpoodence 
witb  which  this  session  beg^n,  end  nndeotand- 
ing  that  his  Majesty  intended  to  prorogee  tbe 
pwiiament  to-morrow,  that  there  might  Bog 
want  time,  but  the  Coosmons  might  Iwve  op* 
portonity  of  free  debate,  and  receive  satisfe4^- 
tion,  their  lordships  hud  thus  presently  ap- 
pointed them  a  free  Conference,  upon  ther 
own  assertion,  wherein,  by  the  freedom  their 
lordships  shaU  use,  the  Commons  will  have  m 
proof  of  tbeir  kindness,  and  desire  of  good  ie* 
telligence. 

'*  Thereupon  tbeir  lordships  niged,  that  what 
they  1] ad  done  in  tbis  cause  (which  the  Com- 
mons called  denying  in  effect  a  FreeCoof«»rence, 
was  so  far  Gmm  being  destructive  to  the  prcH 
ceedings  of  parliament,  that  their  lordships  cor*- 
ceived  it  essential  to  ihe  preserving  tliereof ; 
judicature  in  parliament,  by  the  parliament 
Roll  of  1  H.  4.  No.  79,  belonging  only  to  that 
House,  and  not  to  ihe  Commons  ;  and  this  by 
protestation  of  the  Commons  themselves.  If 
judgment  tbe  principle,  much  more  all  dream- 
stances,  and  the  rtiling  of  proceedings  leading 
thereunto ;  a  right  inherent  in  all  ooerts, 
without  which  no  judicature  can  proceed. 
And  shall  tliis  be  denied  to  this,  tbe  hiebeat 
court }  or  shall  it  be  in  the  power  of  tb« 'Mouse 
of  Commons  to  confer  as  long  asthey^leaie 
upon  circumstantials  and  matters  of  rorm,  to 
thelo&ing  of  tiie  substance?  Iftbb  slioold  be 
allowed,,  it  would  render  it  iti^MSsible  for 'the 
Lords  to  do  iusiice,  eltlier  in  condemning  or 
acquitting;  but  the  Commons  might,  if  twe^ 
please,  deiav  io  Conferences  upon  Forme,  nntil 
the  very  delay,  by  the  charge  of  counsel*  and 
witnesses,  prove  a  poDishment  before  trial, 
wl  so  judicature  io  parliament  prove  a  griev- 
affile  and  oppression  to  the  subject,  instead  of 
justice.  If  three  rules,  given  solemnhr  m 
aforesaid,  shall  not  conclude,  where  thaH  de- 
bates period  f  Tlieir  lordships  are  so  fiM*  from 
arcounting  judicature  a  right  and  privilege  wortb 
the  intisting  oa  epoQ  such  tenns^  theft  aM7*bed 
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raUier««e  it  furlj  buried^  tbaa  to  lo  9nj«y  k. 
wIka  thty  can  aeiUier  justijp  punihh  ax»r  ftcqait 
ptnoDS  accused  i  andy  afier  having  delivered 
cheirowDJudgiueut  a)M>ii  as  full  and  free  debates 
•od  cooftideration  as  tbe^r  are  capable  o(^  to  be 
liiCtber  prassed,  looks  too  like  an  iaiporiuniiy 
that ibnner  times  hare  not  been  so  unhappj 
as  to  meet  witbj  and  they  little  expected  from 
ihia  House  of  Commons.  And  their  lordships 
•re  confident  that  House  intended  no  atlempt 
itpon  their  lordships'  Judicature.  Other  argu- 
ments were  used  agamst  the  first  part  of  the 
Commons'  assertion.  t 

<*  As  to  the  sectmd  pan  Qf  the  Bssertion,  tfast 
at  was  uuprecefiented,  their  lordships  evinced 
the  contrary  l^  the  precedent  of  12  Jacobi, 
prodaoadand  urged  for  the  denial  of  a  Conifer- 
«oce  to  the  House  of  Commons  upon  tlie  point 
of  Imposition^  the  darling  subiect  of  debates 
JO  that  House*  and  whereon  tney  might  best 
bfrnay  thing  iiisist  to  confer.  Theii*  lordsnips 
'donkud  tiotj  if  they  had  mken  tioie,  more 
prcofdents  woeid  occur ;  but  one  Was  Effici- 
ent to  destroy  their  general  assertion. 

*'  The  Cotnmotts  hereubdn,  vid.  Sir  Robert 
Atkins,  Mr.  Waller,  sir  Thomas  Meares,  and 
•ir  Francis  Goodrick,  by  turns,  told  us,  \*  It 
•would  be  too  great  a  disregard  to  what  tte  bad 
•0  fblty  offered)  to  make  any  pri^seta  answer 
«f  giTe  their  own  sense  to  what  their  lordships 
teq  delivered  ;  besides,  th^y  we^e  not  provided 
nor  iBstrdcted  to  discourse  this  matter  now, 
beiDC  nnetpected  ;  and  that  they  conceived  a 
Cobferenoe  ought  regularly  to  have  been  de- 
airad  by  the  Lords  before  this  Free  Conference, 
that  they  might  have  been  convinced  with  the 
I^rds^  reasons,  or  bad  some  point  issued  to 
treat  and  confer  upon.'' 

^  To  that  the  Lordi  replied,  '*  That  they 
were  not  now  to  dispute  that ;  the  Commons, 
Idkving  agreed  to  a  Free  Conference,  allowed 
k  to  oe  regular,  and  they  doubted  not  many 
preiseden^  warranted  it ;  but,  if  they  had  con- 
ceived dtherifise,  the  House  of  Commons  might 
bsve  declined  iti" 

^  The  Commons  acknowledged,  '  They  hnd 
tod  it  in  debate  in  iheif  House;  but  finding 
ita^  if  they  had  refused  Us  a  Free  Conference, 
^ley  had  done  the  same  thing  they  took  excep- 
tiott  at  in  oar  proceedings,  tncy  hnd  agreed  to 
•ur  desire;  ami,  insisting  again  that  they  were 
aoC  provided  to  confer  upon  what  we  had  ar- 
gved  so  largely,  they  desired  leave  to  resort  to 
their  house,  to  acquaint  the  Commons  wiih  the 
fMTticylars  delivier^  by  the  Lords,  and  receive 
tbeir  directions ;  and  accfifding  to  what  further 
order  they  should  receive,  they  would  attend 
dieif  lordabips.' 

**  The  Lonis  said, '  They  could  not  but  won- 
lier  to  see  them  ^ave  a  free  conferring  npon  an 
■Wirt inn  of  tlieir  own,  stated  at  the  last  Con- 
Ivrence  by  themselves,  and  'berag  the  whole 
SDttUer  then  delivered,  and  that  so  positively, 
tfamt  sore  it  was  done  upon  some  debate  and 
•Miatderatlon.  We  conceived  we  had  nven 
tMm  an  advantage  by  appointing  a  Free  Uon- 
'  atuMdilM^y  trpon  theit  own  Coxii^- 


itnce  ;  bat  ^«t«  so  irell  ayured  of  onir  just  and 
warranted  proceedings,  that  tbey  might  see  we 
were  ready  'to  assert  them  by  argument!^  pre- 
cedents,  and  debate;  If  tlie  Commons  were 
not  now  ready,  tlie  failing  was  not  on  our  part 
and  they  might  use  their  liberty;  condudinjg, 
that  we  had,  by  this  Conference,  manifbsced 
our  desires  of  clositig  with  a  fair  corrcspondenOp^i 
when  we  undertook  a  Free  Conference  on  tie 
sudden,  upon  aome  disadvantage.'  And  so, 
with  mutual  eipressionsof  l(indiwflB,we  parted ; 
the  Commons  desiring  to  have  the  liberty  to 
peruse  the  Journal  of  12  Jacobi,  wherein  the 
precedent  is  that  wascited  by  their  lordships; 
which  we  promised  them. 

But  thte  whole  of  this  dispute  was  put  an 

end  to  by  the  kingfs  coming,  on  the  following 

day,  to  the  House  of  Loids  and  proroguing 
the  Parliament.  t 

On  th6  »5th  Of  October,  1667,  ttr.  Tay-  * 
leur,  in  a  subsequent  session,  exhibits  another 
Petition,  with  Articles  of  Impeachment  an- 
nexed, against  the  lord  vi&count  Mordnunt ; 
which  were  read,  and  'Mr.  Tajleur  was  called 
in  and  affirmed  he  was  ready  to  make  out  the 
matter  contained  therein. — A  Cum'niuce  is 
appointed  to  consider  of  this  Petition  and  Ar- 
ticles, and  to  examine,  what  ne«v  matter  is  ia 
them,  not  contained  in  the  Articles  and  Petition 
formerly  exhibited,  and  to  state  what  that  new 
matter  u*,  and  the  progress  and  proceedings 
in  this  business  in  the  ft»nner  session. — This 
committee  are  ordered,  on  the  7  th  ofDecembeV, 
to  compare  those  Articles  with  the  former;  and 
on  the  Hth  of  December,  they  are  directed  to 
hear  and  examine  witnesses  on  behalf  of  the 
lord  Mordaunt,  and  all  oilters  concerned,  before 

they  make  their  reportf. 

-  -  '  — '■ ■ — "— 

*  "  The  direction  to  the  Committee  to  exa- 
mine, what  ne«v  matter  is  in  this  Petition  and 
Articles,  not  contained  in  those  formerly  exhi- 
bited, implies,  that  it  could  be  only  m  this  new 
matter,  that  the  House  couid  be  now  ioterosted 
— every  thing,  which  was  alleged  in  the  former 
Petition  and  Articles,  remaining  in  the  state,  In 
which  it  Mras  interrupted  by  the  prorogation ; 
and,  as  far  as  that  complaint  extended,  liable 
to  he  proceeded  in  whs  never  the  Commons 
should  please,  without  any  further  enquiry  or  - 
examination. — In  the  first  volume  of  Grey's 
Debates,  page  3,  it  is  expressly  stated,  that  it 
is  only  the  new  matter  of  the  retition  and  Aj> 
tides,  which  was  referred  to  the  committee*'' 
4  Hatsell.  ^  , 

t  ••  NToihing  further  appears  in  the* Journal 
relating  to  this  matter;  it  should  seem  (from 
What  lord  Danby  says,  iii  bis  speech  in  tbe 
court  of  king's  bench  on  the  *27th  ut'May  168^, 
which  is  reported  in  the  State  Trials,  vol.  11.^. 
744)that  about  this  timc^,  lord  Mordaunt  wfia 
adiised  to  take  oat  a  pardon  from  the  king  fpr 
these  offences."  4  Hattichl. 

'*  The  House  of  Commons  impeached  tbe 
li^rd  T)5CQtmt  AIonl»ttat|  constable  of  Windsor 
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castle,  for  impriK^ing  Mr.  Tajleory  who  in- 
tended to  stand  for  one  of  the  burgesses  for 
Windsor ;  which  I  mention,  because  the  said 
Tayleur  was  a  prisoner  for  debt  in  the  town 
prison,  when  he  intended  to  stand  fora  mem* 
Der  of  this  parliament,  and  was  taken  tlience 
by  the  lord  Murdaunt's  soldiers,  to  be  put  in  [ 
hold  in  the  castle ;  which  lets  os  a  little  into 
ihe  trotb  of  the  archdeacon's  rich  and  wise 
men  before  spoken  of.  The  Impeachment  of 
the  lord  Mordaunti  who  was  the  king's  ser- 
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▼ant,  disicosted  the  king,  aceording  to  Echard, 
though  Taylear  was  his  serrant  also.  The 
greatest  importance  of  it  was,  that  it  caused 
a  misunderstanding  between  tlie  two  Houses, 
which  lasted  to  the  end  of  the  sessions,  when 
the  Speaker,  Turner,  made  a  speech  6f  un- 
conscionable length,  February  the  8th,  at  which 
time  the  king  also  spoke  almost  as  long;  and 
then  the  lord  Roberts,  lord  privy-seal,  proro* 
gued  the  narliament  tO  the  lOtb  day  of  Oc- 
tober.**   Oidmison. 


224.    ExAMiNiiTioNS  concerning  the  Firing  of   London  : 

•18  Charles  II.  a.  d«  1666.* 

Upon  the  second  of  September  1666,  the  fire  | 
iMnaD  in  London  at  one  Farryner's  bouse,  a 
baker,  in  Fudding-lnoe,  between  the  hours  of 
one  and  two  in  the  morning,  and  continued 
horning  until  the  6th  of  September  following ; 
consuming,  as  by  the  Surveyors  appears  in  print, 
S7S  acres  within  the  walls  of  the  city  of  Lon- 
don, and  63  acres  3  roods  without  tlie  walls. 
There  remains  75  acres  3  roods  yet  standing 

'  *  From  a  Pamphlet,  entitled,  ''  A  True  and 
**  Faithful  Account  of  the  several  Informa- 
*^  tions  exhibited  to  the  Hon.  Committee  ap- 
"  pointed  by  the  Parliament  to  enquire  into 
**  the  late  dreadful  Firing  of  the  City  of 
**  London.  Together  with  other  Informa- 
"  tions  touching  the  Insolency  of  Popish 
'<  Priests  and  Jesuits ;  and  the  Increase  of 
t*  Popery,  brought  to  the  Uoo .  Committee  np- 
**  pointed  by  ihe  Parliament  for  that  purpose. 
<•  Printed  in  the  Year  i6C7." 

How  this  calamity  was  brought  upon  the 
City  of  London  will  probably  never  be  ascer- 
tained. The  following  is  Burnet's  accovnt  of 
the.  matter : 

''To  compleat  the  miseries  of  this  yean  the 
plague  was  so  sunk  in  London,  that  the  inha- 
pitants  began  to  return  to  it,  and  brought  with 
them  a  great  deal  of  manufacture,  which  was 
lying  on  the  hands  of  the  clothiers  and  others, 
pow  in  the  second  year  of  tlie  war,  in  which 
tiade  and  all  other  consumptions  were  very 
low.      It  was  reckoned,  that  a   peace  must 
fsome  neit  vfioter.    The  merchants  were  upon 
that  preparing  to  go  to  market  atf  soon  as  pos- 
aible.    The  summer  bad  been  the  drvest  that 
was  known  of  some  years.    And  Lonaon  beinj^ 
for  the  most  part  built  of  timber  fiUed  up  with 
plnister,   all  was  eKtreme  dry.    On  the  second 
of  September  a  fire  broke  out,  that  raged  for 
thr^  days,  as  if  it  had  a  commission  to  devour 
every  thing  that  was  in  its  way.    On  the  fourth 
day  It  stopt  iq  the  midst  of  very  combustible 
matter. 

**  I  will  not  enlarge  on  the  estent  nor  the  de- 
i^ctipii  iQade  by  the  fir« :  many  booki  are 


within  the  walls  unbumt.  Eighty-nine 
churches,  besides  chapels,  burnt.  Eleven  pa- 
rishes within  the  walls  yet  standing.  Boikms 
burnt,  13,S0O. 

Per  JoKAS  Moo»*,     >  Surveyors., 
Ralph  UATaiz,  S 

Upon  the  18th  of  Septemlier,  1666,  the  Par- 
liament came  together:  And  upon  the  95th  of 

All!  of  it.    That  which  is  still  a  great  secret  is, 
whether  it  was  casual,  or  raised  on  design. 
The  English  fleet  had  landed  on  the  Vly,  an 
i&land  lying  near  the  Texell,  and  had  burnt  it ; 
upon  which  some  came  to  De  Witt,  and  offered 
a  revenge,  that,  if  they  were   assisted,  they 
would  set  London  on  fire.    He  rejected  tlie 
proposition :  for  he  said,  he  would  not  make 
the  breach  wider,  nor  the  quarrel  irreconcilable* 
He  said,  it  was  brought  him  by  one  of  the  La- 
badisis,  as  sent  to  them  by  some  others.    Ho 
made  no  father  reflections  on  the  matter  till 
the  city  was  burnt.    Then  be  began  to  suspect 
there  had  been   a  design,  and  that  they  had 
intended  to  draw  him  into  it,  and  to  lay  the 
odium  of  it  upon  the  Dutch.    But  he  could 
bear  no  ne^s  of  those  wlio  had  sent  that  propo* 
sition  to  him.    In  the  April  before,  some  conn 
mon- wealths-men  were  found  in  a  plot,  and 
hanged;    who  at  their  e&tcution  confessed, 
they  had  been  spoken  to,  to  assist  in  a  design  of 
burning  London  on  the. second  of  September. 
This  was  printed  in  the  gazette  of  that  week, 
whidi  I  myself  read.    Now  the  fire  breaking 
out  on  tlie  second  roado  all  people  conclude, 
that  there  was  a  design  some  time  before  oa 
foot  for  doinf^  it. 

«*  The  Papists  were  generally  charged  with  it. 
One  Hubert,  a  French  Papist,  was  seised  on 
in  Essex,  as  he  was  getting,  out  of  the  way  i^ 
great  confusion.  He  confessed,  he  had  b^uB 
Uie  fire,  and  persisted  in  his  confession  to  his 
death,  for  he  was  hanged  upon  ao  other  evi- 
dence but  that  of  bis  own  confession.  It^ 
true,  he  gave  so  broken  an  account  ®^ '"* 
whole  matter,  that  he  was  thought  mfttl*  •  ^^| 
he  was  bUn4folded|  apd  cvrie4  M  l^^^ 
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the  same  month,  the  Hoase  of  Commons  np- 
■pointed  n  Committee  to  enquire  into  the  causes 
of  the  iete  Fire,  before  whom  the  following  in- 
formations were  given  in,  and  prored  before  tlie 
Committee ;  as  by  their  report  will  more  clenrly 
appear*  bearing  date  the  22nd  of  January  1666. 
And  upon  the  8th  of  February  following,  the 
parliament  was  prorogued ;  before  they  came 
to  give  their  judgment  thereupon. 

September  35»  1666. 

Resolved,  &c.  **  That  a  Committee  be  ap- 
pointed to  enquire  into  the  causes  of  the  late 
fire,  and  that  it  be  referred  to 
Sir  Charles  Harbord,      Sir  Solomon  Swale, 
Mr.  Sandys,  Sir  Thomas  Tomlins, 

Coi,  Birch,  Mr.  Seymour, 

Sir  Robert  Brook,  Mr.  Finch, 

Sir  Tho.  LittletOD,  I>nrd  Herbert, 

Mr.  Prin,  Sir  John  Heathy 

Mr.  Jones,  ,  Mr.  Mill  ward, 


Sir  Richard  Ford,      •      Sir  Robert  AtVins, 
Mr.  Rob.  Millward,        Sir  Thomas  Gowcr, 
Sir  WilJiam  Lowther,      Mr.  TrcTor,  . 

Sir  Richard  Vatley,         Sir  Tlujinas  ClitTor  J, 
Sir  Rowland  Beckiey,    Sir.  Hen.  Ci^sar, 
Sir  Thomas  Alleo,  Sir  Jtihii  Monsuii, 

Mr.  Whorwood,  Sir  Joun  CU^ifUon, 

Mr.  Coventry,  Lord  Ancram, 

Serj.  Maynard,  Mr.  Pep  is, 

Sir  Jo.  Talbot,  Sir  liicbard  Everard, 

Mr.  Morlpy,  Mr.  Crouch, 

Mr.  GarrawHy,  Mr.  Merrel,  - 

Sir  Fran.  Ooodrick,        Sir  Will.  Hickman, 
Col.  Stran^ways,  Sir  Richnrd  Brown, 

Sir  Ed w.  Massey,  Mr.  Maynard. 

Sir  Edm.  Walpool, 

And  they  arc  to  meet  to-morrow  at  two  of 
the  clock  in  the  afVemo<»n,  in  the  Speaker's 
chamber ;  and  to  send  for  persons,  papers, 
and  reeonfs. 

M^M.  QoLOESBOHOUGH,  CI.  Dom.  Com'. 


places  of  the  city:  and  then,  his  eyes  being 
opened,  he  was  asked,  if  that  was  the  place : 
and  he  being  carried  to  wrong  places,  atter  he 
looked  round  about  for  some  time,  he  said, 
that  was  not  the  place :    but  when  \\e  was 
brouf[ht  to  the  place  where  it  first  broke  out, 
he  affirmed  that  was  the  true  place.  •  And 
Tillotson  told  me,  that  Howell,  then  the  re- 
corder' of  London,   was  with  him,  and  had 
much  discourse  with  him  ;  and  that  he  con- 
cluded, it  was  impossible  thai  it  could   be  a 
melancholy  dream :  the  horror  of  the  fact,  and 
the  terror  of  death,  and  perhaps  some  engage- 
ments in  confession,  might  pot  him   in  such 
disorder,  that  it  was  not  possible   to  draw  a 
clear  account  of  any  thing  from  him,  bnt  of 
what  related,  to  himself.    Tillotson,  who  be- 
lieved that  the  city  was  burnt  on  desif^n,  told 
ne  a  circumstance  that  made  the  Papists  em- 
ploying soch  a  crazed  man  in  such  a  service 
more  credible.    Langhorn,  the  Popish  coun* 
■elior  at  law,  who  for  n^any  years  passed  for  a 
Protestant,  was  dispatching  a  half-witted  man 
to  manage  elections  in  Kent  before  the  Re- 
Jtoration.    Tillotson,  being  present,  and  ob- 
serving what  a  sort  of  man  he  was,,  asked  Lang- 
laom,  how  he  could  employ  him  in  such  ser- 
vices.   Langhorn  answered,  it  was  a  maxim 
«nf  b  him  in  dangerous  services  to  employ  none 
bat  half-witted  men,  if  they  could  be  but  se- 
cret and  obey  orders  :  for  if  they  should  change 
tbeir  minds,  and   turn  informers    instead   of 
aigents,  it  would  he  easy  to  discredit  them,  and 
to  carry  off  the  weight  of  any  discoveries  they 
€M>ukl  make,  by  shewing  they  were  madmen, 
mstd  so  not  like  to  be  trusted  in  critical  things. 
^  The  mostestraordinary  passage,  though  it 
MB  but  a  presumption,  was  told  me  by  Dr.  Lloyd 
misd  the  countess  of  Clarendon.    The  latter 
bftdagreat  estate  in  the  New  River  that  is 
brcnight  from  Ware  to  London,  which  is  brought 
to^^&er  at  Islington,  where    there  is  a  great 
room  full  of  pipes  that  convey  it  through  all 
the  etreets  of  London.    The  constant  order  of 
tbftt  master  was,  to  set  all  the  pipes  a  niniiiDg. 


on  Saturday  night,  that  so   the  cisterns  might 
be  all  full  by  Sunday  morning,  there  being  a 
more  than  ordinary  consumption  of  water  on 
that  day.    There  was  one    Grant,    a    papist^ 
under  whose  name  sir  William  Petty  published 
his  Observations    on  the   Bills  of  Mortality  : 
He  had  some  time  before  applied  himself  to 
Lloyd,  who  had  great   credit  with  the  coantesi 
of  Clarendon  ;  and  said,    be   could  raise  that 
estate  considerably,  if  she  would  make  him  a 
trustee  for  her.     His  schemes  were  probable  : 
And  be  was  made  one  of  the  board  that  go- 
verned that  matter :     And  by  that   he   had  li 
right  to  come  as  often  as  he  pleased,  to  vitW 
their  works  at  Islington.     He  went  thither  the  ^ 
Saturday  before  the  fire  broke  out,  and  called 
for  the  key  of  the  place  where  the  heads  of  the 
pipes   were,    and    tornekl  all    the    cocks  tha^^ 
were  then  open,  and  stopt  the  water,  and  went 
away,  and  carried  the  keys    with  him.     So 
when  the  'fire  broke    out  next   morning,  thej 
opened  the  pipes  in  the  streets  to  find  water, 
but  there  was  none.  And  some  hours  were  lost 
in  sending  to  'Islington,' where  the  door  was  to 
be  broke  Open,  and  the  cocks  turned.     And  it 
was  long  before  the 'water   got    to  London. 
Grant  indeed  denied  that    he  had  turned  th€ 
cocks.     But  the  officer  of  the  works  affirmed,* 
that  he  had,  according  to  order,  set  them  all  i 
ninninv,  and  that  no  person  had  got  the  keys 
from  him,  besides  Grant  who  confessed  he  had 
carried  away  the  keys,  but  pretended  he  did  it 
without    design.     There    were   many    other 
stories  set  about,  as  that  the  papists  in  several 
places  had  asked,  if  there  was  no  news  of  the 
burning  of  London,  and  that  it  was  talked  of 
in  many  parts  beyond  sea,  loifg  before  the  news 
could  get  thither  from  London.    In  this  mat- 
ter I  was  much  determined  by  what  sir  Tbo«" 
mas  Littleton,  the  father,  told  me.     He  was  a 
man  of  a  strong  head,  and  sound  judgment. 
He  had  just  as  much  knowled*:e  in  trade,  his- 
tory, the  disposition  of  Euro))«,  and  the  consti« 
tuaon  of  England,  as  served  to  feed  and  direct 
hit  own  tboughtt,  and  no  more.    He  lived  all 
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October  9, 1666. 

Ordered,  that  the  members  following  be  add- 
ed, to  the  Committee  appointed  to  enquire  into 
the  caotes  of  the  late  Fire,  viz.  sir  John  Pelbnm, 
Mr.  Hugh  Buscowen,  Mr.  Giles  Hangerfonl,  sir 
WiUiam  Lewii,  sir  Gilbert  Gerrard,  sir  John 
Bracnpstone,  Mr.  Miltvard,  Mr.  Boscowen  ; 
and  all  the  members  that  serve  for  the  city  of 
London.  W.  Oold£sbro(7oh,  01.  Dom.  Com. 
October  16, 1666. 

Ordered,  That  Mr.  Da  vies,  sir  Tho.  Higgiftt, 
Mr.  St.  John,  sir  Richard  Franklin,  air  The. 
Tompkios,  Mr.  Devereux,  Mr.  Millard,  Mr. 
Lewis,  Mr.  Dodswell,  sir  James    Thjn,  Sir 

the  'summer  long  in  London,  where  I  was  his 
next  neighbour,  and  bad  for  seven  years  a  oon- 
Mant  and  daily  conversation  with  him.  He  was 
Treasurer  of  the  navy  in  conjunction  with 
Osboniy  who  was  afterwards  Lord  Treasurer, 
who  supplanted  ium  in  that  post,  and  Kot  it  all 
into  bis  own  hands.  He  haa  a  very  bad  opi- 
nion of  the .  king ;  and  thought,  that  he  had 
worse  intentions  than  his  brother,  but  that  he 
liad  a  more  dexterous  way  of  covering  and 
tnanaging  tliem;  only  his  Isziocss  made  him 
Im  earnest  in  prosecuting  them.  Ue  had  ge^ 
nerttlly  the  character  of  the  ablest  parliament 
man  in  hit  time.  His  chief  estate  lay  in  the 
city,  not  fdr  from  the  place  where  the  firs 
broke  out,  though  it  did  not  turn  that  way.  Ue 
sras  one. of  the  committee  of  the  House  of 
Commons,  that  examined  all  the  presumptions 
of  the  city's  being  burnt  on  design  :  And  be 
ofttf  n  assured  me,  tliat  there  was  no  dear  pre- 
aumption  made  out  about  it,  and  that  many 
ftories,  whioh  were  published  with  good  at* 
iuranca,  came  to  nothing  upon  a  strict  examina* 
tton.  He  was  at  that  time,  that  the  inquiry 
was  made,  in  employment  at  court.  So,  wb^ 
tber  that  biassed  him,  or  not,  I  cannot  tell. 
There  was  so  great  a  diversity  of  opinions  in 
the  matter,  that  I  mu^t  leave  it  under  the  some 
iinoertainty  in  which  I  found  it.  If  the  French 
and  Dutch  had  been  at  that  time  designing  an 
impression  elsewherei  it  mi^bt  have  been  mpre 
reasonable  to  suppose  it  was  done  on  design  to 
^stract  our  nffiiirs.  But  it  fell  out  at  a  dead 
time  when  no  advantage  could  be  made  of 
it.  And  it  did  not  seem  probable,  that 
the  Papists  had  engaged  in  the  desigui 
merelv  to  impoverish  and  ruin  the  nation ; 
tor   they  had    nothing  ready  then    to   graft 

En  the  confusion  that  this  put  all  the  peo* 
in.  Above  twelve  thoosand  houses  were 
U  down,  with  the  peatest  part  of  the 
fumitnre  and  merchandise  that  was  in  them. 
All  Imeans  nsed  to  itop  it  proved  inefiectual ; 
tho^  the  blowing  up  of  houses  was  the  most 
cffieotual  of  any.  But  the  wind  was  so  high, 
that  fleaks  of  fire  and  burning  matter  were  ear- 
ned in  the  air  erase  several  streets.  So  that 
the  fire  spread  not  only  in  the  next  nei^hboa^- 
bood,  but  at  a  ereat  distance.  The  king  and 
the  duke  were  almost  all  the  daylong  on  £>rse- 
Wdt  with  iie  gnanb|  Meii«  te  nUlhtt  toiad 


Edw.  Pierse,  Mr.  Coleman,  sir  Tho.  Allen,  Mr. 
Giles  Unngerford,  Mr.  Churchill,  be  added  lo 
tlie  committee  appointed  to  inqmrt  into  tba 
causes  of  the  late  Fire. 

Wm.  GoLPBBBnouon,  Cler.  Dom.  Com. 
The  honourable  committee,  acconling  to  the 
foremeationed  orders  of  the  house,  did  moet  in 
the  Speaker's  chamber,  and  having  chosen  Sir 
Robert  Brooke  for  their  chairman,  proceeded  to 
receive  many  considerable  informations  from 
divers  credible  persons,  about  the  matter  where- 
with they  were  intrusted,  and  thert«ipoift  did  at 
last  agree  that  sir  Robert  Brook  # houU  vmfae 
the  ensuing  Report  to  the  hoooarable  Henac  iOf 
Commons. 

■■■■■  ■  ■  M.^— — — ^^»i^— ^— 1^— ^W— ^^^—1 — 
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be  done,  either  for  quenching  the  fire,  or  for 
carryiug  off  persons  and  good^-to  the  fields  all 
about  liondon.  The  most  asiunishing  circoni^ 
stance  of  that  dreadful  cooflagrution  wan,  tknt, 
notwithstaodiug  the  great  destruction  -that  was 
made^  and  the  great  confusioa  m  the  streets^ 
I  could  never  hear  of  any  one  person  that  was 
either  barnt,  or  trodden  to  death.  The  king 
was  never  observed  to  be  so  mach  simck  with 
any  thing  in  his  whole  life,  as  with  this,  hat 
the  citizens  were  not  so  well  satisfied  with  the 
duke's  behaviour.  They  thought  he  looked  too 
gay,  and  too  little  concerned.  A  jealousy  of 
Ins  being  concerned  in  it  was  spread  about 
with  great  industry,  but  with  very  little 
pearauce  of  truth.  Yet  it  grew  to  be 
dually  believed,  chiefly  after  ho  owned  Ise 
a  Pikpist."    Burnet. 


'<  It  was  upon  the  first  day^  of  that 
her,  in  the  dikmal  year  of  1666  (in  whioh  oMiny 
prodigies  were  expected  and  so  many  renUy 
fell  out)  that  that  memorable  and  temble  fire 
brake  out  in  Xjontioo,  which  begun  ahotot  mi^ 
night,  or  nearer  the  morning  of  Sunday,  in  a 
baker's  hoese  at  the  end  of  Thame»<stre«t  oent 
tlie  Tower,  there  being  many  little  nairow  mK 
levs  and  very  poor  houses  about  the  place 
where  it  firM  apjieared  {  and  then  findiag  such 
store  of  cumbuttible  materialsi  as  that  stveet  m 
always  furnished  with  in  timber^houses,  tlM  fire 
prevailed  so  powerfully,  that  that  whole  atiwi 
and  the  neighbourhood  wal  in  so  ahnrt  a  tiniO 
turned  to  ashes,  that  fiew  persons  had  time  to 
save  and  preserve  any  of  their  goods ;  but  wei« 
a  heap  of  people  almost  as  dead  with  the  sttd^ 
den  distraction,  as  the  ruins  were  which  th^ 
sustained.    The  magistrates  of  the  city  assets 
bled  quickly  together,  and  with  the  usual  rema» 
dies  of  buckets,  whioh  they  wet«  provided 
with  t    but  the  fire  was  too  ravenous  to  be  ex* 
tingutsbed  with  such  quantities  of  water  as 
those  instruments  could  apply  to  it,  and  Tasten- 
ed  still  upon  new  materials  before  it  bad  de» 
strayed  the  old.    And  thoogh  it  raged  furioosle 
all  that  day,  to  that  degree  that  all  men  stood 
amaaed,  as  spectators  mily,  no  man  knowi&g 
what  remedy  to  npply,  nor  the  ma|;isttatiee 
whait  orders  to  give :  yet  it  kept  witbm  eo«o 
compass,  burned  what  was  next,  nnd  laid  bold 
only  00  botbaidcij  imd  th«  greiitiitt|yinhrt* 
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T«s  B£P0RT  QF  Szi^  ROBERT  BROOK, 
ChaJrinaii  to  the  Cgmroittee  that  was  ap* 
pointea  by  the  House  of  Coinmoas  lo  in- 
quire iDto  the  Firin{(of  the  City  of  Loadoo ; 
made  the  S9od  Januaryi  1667. 

In  a  letter  from  Alanson,  of  the  SSrrf  of  Au- 
fttst,  1€66,  New  Stile,  written  fixim  oiie  Onral 
to  a  gentleman  in  lodging  in  the  bou^e  of  one 
of  ilie  ministers  of  the  French  Church  in  Lon- 
don, called  M,  Herault,  there  were  these  ex- 
pressions : 

"  Prav  acquaint  roe  with  the  truth  of  certain, 
news  which  is  common  in  this  country,  that 
a  fire  from  heaven  is  fallen  upon  a  city  called 
Bclke,  situated  on  the  side  of  the  River  of 
Thames^  where  a  world  of  people  have  been 
killed  and  burnt,  and  houses  also  consumed'^ 
which  seemed  a  word  of  Cabal,  cast  out  by 
some  Chat  were  knowing,  and  others  that  might 
be  ignorant  of  the  signification  of  it. 

Mia.  EtisahUh  Styki  informs.  That  in  April 
last,  in  an  eager  discourse  she  bad  with  a  French 
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sion  was  of  tbe  Towery  and  all  considerations 
entered  i^pen  bow  to  secure  that  place* 

**  But  in  the  night  the  wind  changed  and> 
carried  the  danger  from  thenee,  but  with  so 
great  aad  irresistible  violence,  that  as  it  kept 
liie  Eaglish  and  Dbtch  fleets  from  grappling 
when  tMy  were  so  near  each  other,  so  it  scat- 
tered the  fire  fiwm  pursuing  the  line  it  was  in 
witb  all  its  for^e,  and  spread  it  over  the  city  : 
se  that  they  who  went  late  to  bed  at  a  great 
diataaee  from  any  place  where  tbe  fire  prevail- 
cd)  were  awakened  before  morning  with  their 
own  bottse's  being  in  a  flame;  and  whilst  en« 
deavour  was  used  to  quench  that,  other  houses 
were  discovered,  to  be  burning,  which  were  near 
BO  plaoe  frum  whence  they  could  imagine  the 
fife  coald  come;  alt  which  kindled  another  fire 
in  tbe  breasta  of  men,  almost  as  dangerous  as 
that  within  their  booses. 

^  Monday  morning  produced  first  a  jealonsy 
and  tbea  an  universM  conclusion,  tba^  this  fire 
omie  not  by  chance,  nor  did  they  care  where 
it  began ;  battbe  breiiking  out  in  several  places 
■t  so  great  distance  from  each  other  made  it 
esifient,  that  it  was  by  conspiracy  and  combi- 
nation. And  this  determination  could  not  hold 
long  without  discovery  of  tbe  wicked  authors, 
who  were  concluded  to  be  all  the  Dutch  and 
all  tbe  French  in  the  town,  though  they  had  in- 
habited the  same  plaoea  above  twenty  years. 
AU  of-  that  kind,  or  if  they  were  strangers,  of 
what  nation  soever,  were  laid  hold  of;  and 
^fter  all  tbe -ill  usage  tbat  can  consist  in  words,* 
and  seme  blows  and  kicks,  they  were  thrown 
into  prison.  And  shortly  after,  the  same  con- 
dnsioe  compr^iended  all  the  Roman  Catho- 
lics, who  were  in  the  same  predicament  of 
gailt  and  danger,  tmd  quickly  found  that  their 
only  enfety  consisted  in  keeping  within  doors ; 
and  ]wt  some  of  them,  and  A  quality,  were 
taken  by  Arce  out  of  ^leir  houits  aad  carried 
to 


servant  of  sbr  Vera  Fkn,  he  haslily  lepUcdp  Yb  a 
English  BMuds  will  like  the  Frenchmen  bettev 
when  there  is  not  a  house  left  between  Temple** 
3ar  and  London-Bridge.  To  which  she  aB»» 
wered;  I  hope  your  eyes  will  never  se^  that  s 
lie  replyed.  This  will  come  to  pass  between  June^ 
and  October* 

William  Titdale  informs.  That  he  beins  abodt 
the  beginning  of  July  at  the  Greyhuund^in  St» 
Martins,  with  Fitx-harris  an  Irish  Papist^  heard 
him  say,  there  would  be  a  sad  desolation  in 
September,  in  November  a  worse,  in  December 
all  would  be  united  into  one.  Whereupon  he 
nsked  him,  where  this  desolation  would  bef 
he  answered,  in  London. 

Mr.  tdght  of  Ratcliff,  having'  some  diwsonne. 
with  Mr.  Langhorne  of  the  Middle-Temple/ 
Barrister,  (reputed  a  sealous  papist)  about  Fe- 
bruary 15  last^  after  some  discourse  in  die-' 
putauon  about  religion,  he  took  him  by  the 
nandy  and  said  to  bim.  You  expect  great  things 
in  IMa,  and  think  that  Rome  will  be  destroyed, 
btit  what  if  it  be  Lottdon. 

■'■■■II  .1  I     .         ■■  ■   I  ■       I  I.     .         ,  III    W^i^M^i— ^ 

<*  When  tbis  rage  spread  as  far  as  tbe  fire, 
and  t^^n  hour  brought  reports  of  some  bloody 
effectaof  it,  .worse  chaa  in  truth  there  were,  the 
king  distributed  many  of  the  privy  council  into 
several  quarters  of  tlie  city,  to  prevent,  by  tbeir 
authorities,  Chose  inhumanities  which  he  heard 
were  committed.    In  the  mean  time,  even  theji  ^ 
or  any  other  person  thought  it  not  safe  to  de- 
clare, '<  That  tbev  believed  that  the  fire  caose* 
by  accident,  or  that  it  was  not  a  Plot  of  the 
Dutch  and  tlie  French  and  Papists  to  burn  th* 
city ;"  which  was  so  generally  believed^  and  in 
tbe  best  company,  tnat  he  who  s&id  tbe  con- 
trary was  suspected  for  a  conuiirator.  or  at^ 
best  a  fbvonrer  of  them.    It  could  not  be  con- 
ceived bow  a  house  that  wm  distant  a  mile 
firoffi  any  part  of  the  fire,  oould  suddenly  be  in 
a  flamcy  without  some  particular  malice ;    and 
this  ease  fell  out  e:ery  hour.     When  a  man  at 
the  farthest  end  of  Bread* street  had  made  a 
shift  to  get  out  of  his  bouse  his  best  and  most 
portable  goods,  because  the  fire  had  approach- 
ed near  tbeo^;  he  no  sooner  had  seoured  them, 
as  be  thought,  in  some  fHend't  house  in  Hoi- 
bom,  which  was  believed  a  safe  distance,  but 
he  saw  that  %'ery  boose,  iind  none  else  near  it, 
in  a  sudden  flame.    Nor  did  there  want  in  tbia. 
woefal  distemper,  the  testimony  of  witnesses- 
who  saw  this  villainy  committed,  and  appre- 
hended men  who  they  were  ready  to  swear  threw 
fireballs  into  bouses,  which  were   presently- 
burning. 

'*  The  lord  Hollis  and  lord  Ashley,  who  bad- 
their  quarter*  assigned  about  Newgate  Market 
and  tbe  streets  adjacent,  bad  many  brbught  to 
them  in  custody  for  crimes  of  this  nature ;  and- 
saw,  within  ^  very  little  distance  from  tfae|>lace 
where  they  were,  the  people  gathered  together 
in  great  disorder ;  and  as  they  came  nearer 
saw  a  man  in  the  middle  of  thera  without  a  hat 
or  cloak,  pulled  and  hauled  and  very  ill  used, 
whom  they  knew  to  be  a  servant  to  the  Port^i*' 
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Mr.  Kitdy  of  Barkio  io  Eesex,  informs,  That 
one  Mm.  Yazley,  a  papist,  of  lifard  in  the  said 
oounty,  came  unto  bia  house,  August  the  ISth, 
and  being  in  discourse  with  bis  mother,  said. 
They  say  tiie  next  Thursday  will  be  the  hottest 
day  that  ever  was  iu  England.  Siie  replied,  1 
hope  the  hottest  season  of  the  year  is  now  past : 
to  which  she  answered,  1  know  not  whether  it  be 
the  hottest  fur  weather  or  for  action.  This  Mrs. 
Y&zley  coming  to  the  same  house  the  week  after 
the  fire,  Mr.  Kitely  said  to  her  witli  some  trou> 
ble,  I  hare  often  tbonght  of  your  hot  Thursday ; 

gal  ambassador,  who  wa«  presently  brought  to 
them.  And  a  substantial  citizen  was  redely  to 
take  his  oath,  *  That  he  saw  that  man  put  his 
<  hand  in  his  pocket,  and  throw  into  a  shop  a 
'  iire  ball ;  upon  which  ha  sa«t  the  house  im- 

*  mediately  on  lire:  whereupon,  being  on  the 
'.other  side  of  the  way,  and  seeiug  this,  he 
'  cried  out  to  the  people  to  stop  that  gentle- 

*  man,  and  made  all  the  haste  he  could  him- 
'self;'  but  the  people  bad  first  seised  upon 
)iim,  and  taken  away  his  sword,  which  he  was 
ready  to  draw ;  and  he  not  spesking  nor  un- 
derstanding English,  they  bad  used  him  in  the 
manner  set  down  before.  The  lord  HpUis 
told  him  what  he  was  accused  of,  and  '  that  be 
'  was  seen  (b  have  thrown  somewhat  out  of 

*  bis  pocket,  which  they  thought  to  be  a  fireball, 
'  which  was  now  on  fire;'  and  the  people  bad 
diligently  searched  his  pockets  to  find  more  of 
the  same  commodities,  but  found  nothing  that 
they  meant  to  acciise  biro  of.  The  man  stand- 
ing in  great  amasement  to  hear  be  was  so 
charged,  the  lord  Holiis  asked  him,  '  what  it 
'  wos  that  he  pulled  out  of  his  pocket,  and 
'  what  it  was  he  threw  into  the  house:'  to 
which  he  answered,  *  that  he  did  not  tliink  that 
'  he  had  put  his  hand  into  his  pocket;  but  he 
'  remembered  very  well,  that  as  be  walked  in 

*  the  street  he  saw  a  piece  of  bread  upon  the 

*  ground,  which  he  took  up  and  laid  upon  a 

*  shelf  in  tite  next  house;'  rhich  is  a  custom 
or  superstition  so  natural  to  the  Portuguese, 
that  if  the  king  of  Portugal  were  walking,  and 
■aw  a  piece  of  bread  upon  the  ground,  he 
would  take  it  iip  with  his  own  hand,  and  keep 
it  till  be  saw  a  fit  place  to  lay  it  down. 

'*  The  house  being  in  view,  the  lords  with 
many  of  the  people  walked  to  it,  and  found  the 
piece  of  bread  just  within  the  door  upon  a 
Loard>  where  he  said  he  laid  it;  and  the  house 
on  fire  was  two  doors  beyond  it,  which  the  man 
who  was  on  the  other  side  of  the  way,  and  saw 
this  man  put  his  hand  into  the  huuse  without 
staying,  and  presently  after  the  fire  break  out, 
concluded  to  be  the  same  boose ;  which  was 
▼ery  natural  in  the  fright  that  all  men  were  in : 
iM>r  did  the  lords,  though  they  were  satisfied, 
fet  tbe  poor  man  at  lilwrty ;  but,  as  if  there 
remained  ground  enough  of  suspicion,  coon- 
mitted  him  to  the  constable,  to  be  kept  by 
him  io  his  own  house  for  some  hours,  when 
they  pretended  they  would  examine  him  again, 
{^or  were  any  persons  who  were  seized  upon  in 
the  Muae  manner,  as  multitudcrs  were  in  all 
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to  which  she' replied,  It  was  not  indeed  upon, 
(he  Thursday,  hut  it  happened  upon  the 
Sunday  was  scn'ni^ht  after.  Mrs.  Yaxley  hear- 
ing this  evidence  produced  against  her,  endea- 
voured to  avoid  the  words,  saying,  Itiat  upon 
the  13th  of  August  she  did  tell  Mrs.  Kitely, 
tliat  they  say  the  next  Thursday  will  be  the 
darkest  Thursday  that  ever  was  in  England,  but 
not  otherwise;  which  she  affirms  to  have  re- 
ceived from  one  Finchman,  an  old  woman  of 
Ilford  ;  who  being  examined  by  a  justice  of 
peace  to  discover  the  truth  thereof,  denied  that 

the  parts  of  the  town,  especially  if  they  were 
strangers  or  Papists,  preset) Uy  discharged,  when 
there  was  no  reasonable  ground  to  suspect; 
but  all  sent  to  prison,  wheie  they  were  in  much 
more  security  than  they  could  have  been  in 
full  liberty,  after  they  were  onceknonn  to  have 
been  susj-ectcd  ;  and  most  of  them  understood 
their  commitment  to  be  upon  that  ground, 
and  were  glad  of  it. 

*'  The  fire  and  the  wind  continued  in  the  same 
excess  all  Monday,  Tuesday,  and  Wednesday, 
till  afternoon,  and  fiuog  and  scattered  brands 
burning  into  all  quarters;  the  nights  more  ter- 
rible than  the  days,  and  the  light  the  same,  the 
light  of  the  fire  supplying  that  of  the  sun.  And 
indeed  whoever  was  an  eve  witness  of  that  terri- 
ble prospect,  can  never  Iiave  so  lively  an  image 
of  tne  last  conflagration  till  he  beholds  it ;  the 
faces  of  all  people  in  a  wonderful  dejection  and 
discomposure,  not  knowing  where  they  could 
repose  themselves  for  one  hour's  sleep,  and 
no  distance  thought  secure  from  tlie  fire,  which 
suddenly  started  up  before  it  was  suspected  ; 
so  that  people  left  their  houses  and  carried 
away  their  goods  from  many  places  which  re* 
ceived  no  hurt,  and  whither  thev  afterwards  re- 
turned again ;  all  the  fields  fuU  of  women  and 
children,  who  had  made  a  shift  to  bring  thither 
some  goods  and  conveniences  to  rest  upon,  ae 
safer  Jmn  any  houses,  where  yet  they  felt  such 
intolerable  heat  and  drought,  as  if  they  had 
been  iu  the  middle  of  the  fire.  The  king  and 
the  duke,  who  rode  from  one  place  to  another^ 
and  put  themselves  into  great  dangers  amonpfc 
the  burning  and  foiling  houses^  to  give  advice 
and  direction  what  was  to  be  done, /underwent 
as  much  fatigue  as  the  meanest,  and  had  as 
little  sleep  or  rest;  and  the  fiioes  of  all  men 
appeared  ghastly  and  in  the  highest  oonfesion. 
The  country  sent  in  carts  to  help  thcfse  misera* 
ble  people  who  had  saved  any  g*xMls:  And  by  ^ 
this  means,  and  the  help  of  coaches,  all  the 
neighbour  villages  were  filled  with  more  peo- 
ple than  they  could  contain,  and  more  goods 
than  they  couM  find  room  for  ;  so  that  those 
fields  became  likewise  as  full  as  the  other  about 
London  and  Westminster. 

<*  It  was.observed  that  where  the  fire  pre* 
vailed  most,  when  it  met  with  brick  huildings, 
if  it  was  not  repulsed,  it  was  so  well  resisted 
that  it  made  a  much  slower  progress ;  and  when 
it  had  done  its  worst,  that  tlie  timber  and  all 
tbe  combustible  matter  fell,  it  fell  down  to  tbe 
bottom  within  the  bouse,  and  tbe  waUs  Mopd 
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«Ttr  the  said  any  soeh  words  to  Mrs.  Yazlj,  or 
that  ftlie  bad  discoaned  with  her  about  anj 
■uch  matter ;  and  as  to  (h«  subsequent  words, 
she  saith  Mrs.  Yaaly  denies  ever  to  have  spoken 
them ;  bat  Mr.  Kifely  offered  in  her  presence 
(if  It  should  be  demanded)  to  bring  bis  mother 
and  wife  to  testitV^  the  same. 

William  Ducktl^   esq.  a  member  of  the 
House,   informs,  That  one  Henry  Baker  of 

and  enclosed  the  fire,  and  it  was  homed  out 
without  making  a  further  progress  in  many  of 
those  places ;  and  then  the  Tacancj  so  inter- 
rupted the  fury  of  it,  that  many  times  the  two 
or  three  neat  houses  stood  without  o^uch  da- 
mage. Besides  the  spreading,  insomuch  as  all 
London  seemed  bat  one  6 re  in  ihe  breadth  of 
it,  it  teemed  to  continue  in  its  full  fury  a  direct 
line  to  the  Thames  side,  ail  Cheapside  from 
beyond  the  Exchange,  through  Fleet-street; 
insomuch  as  for  that,  breadth,  taking  in  both 
sides  as  far  as  the  Thames,  there  was  scarce  a 
bouse  or  church  standing  from  the  bridge  to 
Dorset-house,  which  was  burned  on  Tuesday 
night  after  Baynard's  Castle. 

*'  On  Wednesday  morning,  when  the  king 
saw  that  neither  the  fire  decreased  nor  the 
wind  lessened,  he  even  despaired  of  preserving 
Whitehall,  but  was  more  afraid  of  Westminster- 
abbey.  But  having  observed  by  his  having 
visitra  all  placi'S,  that  where  there  were  any 
vacant  places  between  the  houses,  by  which 
the  progress  of  the  6re  was  interrupted,  it 
changed  its  course  and  went  to  the  other  side ; 
be  gave  order  for  pulling  down  many  houses 
about  Whtte^^^ll,  some  whereof  were  newly 
built  and  hardly  finished,  and  sent  many  of  his 
choice  goods  by  water  to  Hampton-Court;  as 
most  oT  the  perscms  of  quality  in  the  Strand, 
who  had  the  benefit  of  the  river,  got  barges 
and  other  vessels,  and  sent  their  furniture  for 
their  bouses  to  some  houses  some  miles  .ont  of 
the  town.  And  very  many  on  both  sides  the 
Strand,  who  knew  not  whither  to  go,  and  scarce 
what  they  did,  fled  with  the  families  out  of 
their  houses  into  the  streets,  that  they  might 
not  be  within  when  the  fire  fell  upon  their 
hoosee. 

<<  But  it  pleased  God,  contrary  to  all  expec- 
tation, that  on  Wednesday,  about  fear  or  ^^e 
oVIock  in  the  afternoon,  the  wind  fell:  and  as 
in  an  instant  the  fire  decreased,  leaving  burned 
all  on  the  Thames  side  to  the  New-hoildings  of 
tbe  Inner-Temple  next  to  White^Friars,  and 
having  consumed  them,  was  stopped  by  that 
muamcy  firom  proceeding  farther  into  that 
house;  but  laid  hold  on  some  old  buildings 
whiobjoined  to  Ram-alley,  and  swept  all  those 
into  ^leet-street.  And  the  other  side  being 
likewise  destroyed  to  Fetter^lane,  it  advanced 
no  ^rther ;  but  left  the  other  part  of  Fleet- 
street  to  the  Temple-bar,  and  all  the  Strand, 
nuburt,  hot  what  damage  the  owners  of  the 
hooses  had  done  to  themselves  by  endeavour- 
iag'So  remove;  and  it  eeased  in  all  other  parts 
of  the  town  near  the  same  time :  so  that  the 
grtateit  core  thto  was,  to  keep  good  guards 


Chippenham  in  the  county  of  Wilts,  coming 
from  market  with  one  John  Woodman  of  Kel- 
loway  in  the  same  county,  the  Thursday  before 
the  nrc  began  in  London,  tiiey  bad  some  dis« 
course  about  the  buying  of  a  yoke  of  fat  bul- 
locks, wherein  they  differeil,  because  Wood- 
man who  was  to  sell  them  was  desired  to  keep 
them  awhile  in  his  hands ;  But  the  said  Wood- 
man denied  so  to  do,  for  that  as  he  alledgcd, 

to  watch  the  fire  that  was  upon  the  grouud» . 
that  it  might  not  break  out  again.  And  this 
was  the  better  performed,  because  they  who 
had  yet  their  houses  standing  had  not  the 
courage  to  sleep,  but  watched  with  much  less 
distraction;  though  the  same  distemper,  still 
remained  in  the  utmost  extent,  '  that  all  this 
'  had  fallen  out  by  the  conspiracy  of  the  Fr encli 
'  and  Dutch  with  the  Papists ;'  and  all  gaols . 
were  filled  with  those  who  were  every  hour  ap- 
prehended upon  that  jealousy,  or  rather  upon 
some  evidence  that  they  were  guilty  of  the 
crime.  And  the  people  were  so. sottish,  that 
they  believed  that  all  the  French  in  the  town 
(which  no  doubt  were  a  very  great  number) 
were  drawn  into  a  body,  to  prosecute  those  by 
the  sword  who  were  preserved  from  the  fire; 
and  the  inhabitants  of  a  whole  street  have  ran 
in  a  great  tumult  one  way,  upon  the  rumour 
that  the  French  were  marcinng  at  ttie  other 
end  of  it ;  ^o  terrified  men  were  with  tbeir  own 
apprehensions. 

"  When  the  night,  though  fat  from  being  a  quiet 
one,  had  somewhat  lessened  the  consternation, 
the 'first  care  the  king  took  was,  that  the  coun- 
try might  speedily  supply  markets  in  all  places, 
that  they  who  hud  saved  themselves  from  horn- 
ing might  not  be  in  danger  of  starving ;  and  if 
there  had  not  been  extraordinary  care  and  di- 
ligence used,  many  would  have  perished  that 
way.     The  vast  destruction  of  corn,  and  all 
other  sorts  of  provisions,  in  those  parts  where 
the  fire  had  prevailed,  had  not  only  left  all  that 
people  destitute  of  all  that  was  to  be  eat  or 
drank ;   but  the  bakers  and  brewers,  which  in- 
habited the  other  parts  which  were  unhurt,  had 
forsaken  their  houses,  and  carried  away  all  that 
was  portable :  insomuch  as  many  days  passed 
before  there  were  enough  in  their  wits  and  m 
their  houses  to  fall  to  their  occupations ;  and 
those  parts  of  the  town  which  God  had  spared 
and  preserved  were  many  hours  without  any 
thing  to  eat,  as  well  as  they-  who  were  in  the 
fields.    And  yet  it  can  hardly  be  conceived, 
how  great  a  supply  of  all  kiuds  was  brought 
fi^m  all  places  within  four  and  twenty  liours. 
And  which  was  more  miraculous,  in  four  days, 
in  all  tbe  fields  about  the  town,  which  seemed 
covered  with  those   whose    habitations  were 
burned,  and  with  the  goods  which  they  had 
saved,  there  was  scarce  a  man  to  be  seen : 
all  fomid  shelter  in  so  short  a  time,  ^ther  in 
those  parts  which  remained  of  tbe  city  and  in 
the  suburbs,  or  in  the  neighbour  villages ;  All 
kind  of  people  expressing  a  marvellous  chari- 
ty towards  those  who  appeared  to  be  undone. 
And  very  many,  with  more  expedition  than 
3G 
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he  could  not  stay  in  the  couotry  till  that  time, 
which  Baker  ivould  have  them  delivered  to 
him  in,  and  beins;  atkcd  whither  he  was  going, 
he  refused  tc»  teli,  asking  what  he  had  to  do  to 

con  be  conceived,  set  up  little  sheds  of  brick 
and  timber  upon  the  ruins  of  their  own  houses, 
whf  re  they  cliose  rather  to  inhabit  than  in  more 
convenient  placef,  though  they  knew  they  could 
not  long  reside  in  those  new  buildings. 

**  The  king  was  not  more  troubled  at  any 
particular,  than  at  the  imagination  which  posr 
sesse  I  the  hearts  of  so  many,  that  all  this  mis- 
chief had  fallen  out  by  a  leal  and  formed  con- 
spiracy ;  which,  albeit  he  saw  no  colour  to  be« 
lieve,  he  found  very  many  intelligent  men, 
and  even  some  of  his  own  council  who  did 
really  believe  it.  Whereupon  he  appointed 
the  Privy  Council  to  sit  both  morning  and 
evening,  to  examine  all  evidence  of  that 
kiod  that  should  be  brought  before  them, 
and  to  bend  for  any  persons  wlio  had  been 
committed  to  prison  upon  some  evidence  that 
made  the  greatest  noise;  and  sent  for  the  Lord 
Chief  Justice,  who  was  in  the  countrjr,  to  come 
to  the  town  for  the  better  examination  of  ^1 
aug^estions  and  allegations  of  that  kind,  there 
having  been  some  malicious  report  scattered 
about  the  town,  '  that  the  court  had  so  great 

*  a  prejudice  against  any  kind  of  testimony  of 
'  such  a  conspiracy,  that  they  discountenanced 

*  all  witnesses  who  came  before  them  to  testify 

*  what  they  knew  ;*'  which  was  without  any 
colour  of  troth.  Yet  many,  who  were  pro- 
duced as  if  their  testimony  would  remove  all 
doubts,  made  such  senseless  relations  of  what 
ihey  had  been  t^ld,  without  knowing  tlie  con- 
dition of  the  persons  wlio  told  them,  or  where 
to  hud  them,  that  it  was  a  hard  matter  to  for- 
bear smiling  aji  their  evidence.  Some  Frend^i- 
. men's  houses  had  been  searched,  in  which  had 
been  found  many  of  those  shells  for  squibs  and 
uther  lireworks,  frequently  used  in  nights  of 
joy  and  triumph ;  and  the  men  were  well 
knoivn,  and  had  hved  many  years  there  by  that 
trade,  and  had  no  oilier ;  and  one  of  these  was 
the  king's  servant,  and  employed  by  the  office 
of  ordnance  for  making  grenades  of  all  kinds, 
as  well  for  tlie  hand  as  for  mortarpieces.  Yet 
these  men  were  looked  upon  as  in  the  number 
of  the  conspirators,  and  remained  still  in  pri- 
son till  their  neighbours  solicited  for  their  li- 
berty. And  it  cannot  be  enough  wondered  at, 
that  in  this  general  rage  of  the  people  no  mis* 
chief  was  done  to  the  strangers,  that  no  one  of 
them  was  jittassinated  outright,  though  many 
were  sorely  beaten  and  bruised.     • 

"  There  was  a  very  odd  accident  tliat  con- 
firmed many  in  what  they  were  inclined  to  he- 
heve,  and  startled  others,  who  thought  the  con- 
spiracy impossible,  since  no  combination  not 
very  discernible  and  discovered  could  Imve  ef- 
fected tlist  mischief,  in  which  the  immediate 
hand  of  God  was  so  visible.  Amongst  muny 
Frenchmen  who  had  been  sent  to  New^^ate, 
there  was  one  Hubert,  a^uung  man  of  6ve  or 
six  aud  tnKUty  yean  of  age,  the  son  of  a  fa- 


make  that  qocstion :  But  riding  a  little  farther, 
the  said  Woodman  expressed  th^te  words. 
*'  You  are  brave  blades  at  Chippenham,  you 
made  bonfires  lately  for  beating  the  Dutch, 

mous  watchmaker  ia  the  city  of  Roan ;  and 
this  fellow  had  wroueht  in  the  same  profession 
with  sef  eral  men  in  London,  and  had  for  many 
years  both  in  Roan  and  in  London  been  looked 
upon  as  distracted.    This  man  confessed  '  that 

<  he  liad  set  the  first  house  on  fire,  and  that  ha 
'  had  been  hired  in  Paris  a  year  before  to  do  it : 
'  that  there  were  three  more  combined  with 

*  him  to  do  the  same  thing,  and  that  they  came 
'  over  together  into  England  to  put  it  in  exe- 
'  cution  in  the  time  of  the  plague;  but  when 
'  they  were  in  London,  be  and  two  of  his  oooi- 
'  panioos  went  into  Sweden,  and  returned  from 

<  thence  in  the  latter  end  of  August,  and  .he 

<  resolved  to  undertake  it ;  and  that  the  two 
'  others  went  away  into  France.' 

**  The  whole  Examination  was  so  senseless, 
that  the  Chief  Justice,  who  was  not  looked  upon 
as  a  man  who  wanted  rigor,  did  not  believe  any 
thing  he  said.  He  was  asked,  *  who  it  was  in 
'  Paris  that  suborned  him  to  this  action  :'  To 
whidi  he  answered,  '  that  he  did  not  know^ 

*  having  never  seen  him  before;'  and  in  the 
enlarging  upon  that  point  he  contradicted  him- 
self in  many  particulars.  Being  asked  '  what 
'  money  he  had  received  to  perform  a  service 

*  of  so  much  hazard,'  he  said,  *  he  had  received 
'  but  a  pistole,  but  was  promised  five  pistoles 
'  more  when  he  should  have  done  his  work '/ 
and  many  such  unreasonable  things,  that  no- 
body present  credited  any  thing  he  said.  How- 
ever they  durst  not  slight  the  evidence*  but  put 
him  to  a  particular,  in  which  he  so  fully  con- 
fiimed  all  that  he  had  said  before,  that  they 
were  surprised  with  wonder,  and  knew  not 
afterwards  what  to  say  or  think.  They  asked 
him,  <  if  he  knew  the  place  where  he  first  put 

*  fire;'  he  ansuered,   *  that  he  knew  it  verjr 

*  well,  and  would  shew  it  to  any  body.'  Upon 
this  the  Chief  Justice,  nud  many  aldermen  who 
sat  with  him,  sent  a  guard  of  substantial  citi- 
zens with  the  prisoner,  that  he  might  shew  them 
the  house;  and  they  first  led  him  to  a  place  at 
some  distance  from  it,  and  asked  him  '  if  that 

*  were  it;'  to  which  he  answered,  presently, 
'  No,  it  was  lower,  nearer  to  the  Thames.' 
The  house  and  all  which  were  near  it  were  so 
covered  and  buried  in  ruins,  that  the  owners 
themselves,  without  some  infallible  mark,  could 
very  hardly  have  said  wliere  (heir  own  houses 
baa  stood ;  hut  this  man  led  tltem  directly  to 
the  place, -described  how  it  stood,  tlie  shape  of 
the  little  yard,  the  fashion  of  the  door  and  wii»> 
dows,  and  where  ho  first  put  the  fire ;  and  all 
this  with  such  exactness,  that  they  who  had 
dwelt  long  near  it  could  not  so  perfectly  have 
described  all  particulars. 

**  This  sileuced  all  farther  doubts.  And 
though  the  Chief  Justice  told  the  king,  <  that 

<  all  his  discourse  was  so  disjointed  that  he  did 
'  not  believe  him  guilty ;'  nor  was  there  ooa 
man  who  prosecutdlor  accused  him :  yet  opou 
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but  ftince  yoa  deHght  iii  bonfiret,  you  shall  have 
your  bellies  fell  of  them  ere  it  be  long,  adding, 
That  if  he  lived  one  week  longer,  lie  should  see 
London  as  sad  a  London  as  erer  it  was  si  ace 

his  own  confession,  and  so  sensible  a  relation 
of  all  that  he  had  done,  accompanied  with  so 
many  circumstance  (though  without  the  least 
shew  of  compunction  or  sorrow  for  what  be 
said  he  had  done,  nor  ^et  seeming  to  justify  or 
to  take  delight  in  it ;  btit  being  asked  whether 
he  was  not  sorry  for  the  wickedness,  and  whe- 
ther he  intended  \o  do  so  much,  he  gave  no 
answer  at  all,  or  made  reply  to  what  was  said ; 
and  with  the  same  temper  dted),  the  jury  found 
him  guilty,  and  he  was  executed  accordingly. 
And  though  no  man  could  imac^ine  any  reason 
why  ft  man  should  so  desperately  throw  away 
his  life,  which  he  might  have  saved  though  he 
had  been  guilty,  since  be  was  only  accused 
upon  his  own  confession ;  yet  neither  the  jud^^es 
nor  any  present  at  the  trial  did  believe  him 
guilty,  but  that  he  was  a  poor  distracted  wretch 
weary  of  his  life,  and  chose  to  part  with  it  this 
way.  Certain  it  'm,  that  upon  the  strictest  ei- 
amination  that  could  be  afterwards  made  by 
the  king's  command,  and  then  by  the  diligence 
of  the  tloose,  that  upon  the  general  jealousy 
and  rumour  made  a  committee,  that  was  very 
diligent  and  solicitous  Co  make  that  discovery, 
there  was  never  any  probable  evidence  (that 
poor  creature's  only  excepted)  that  there  was 
any  other  cause  of  that  woeful  fire,  than  the 
displeasure  of  God  Almighty:  the  first  acci- 
dent of  the  beginning  in  a  baker's  house,  where 
there  was  so  great  a  stock  of  faggots,  and  the 
neighbourhood  of  much  combustible  matter, 
6f  pitch  and  rosin  and  the  like,  led  it  in  an  in- 
stant from  house  to  house  throui>h  Thames- 
street,  with  the  agitation  of  so  terrible  a  wind 
to  scatter  «nd  disperse  it. 
'  ■'  Let  the  cause  be  what  it  would;  the  effect 
was  very  terrible;  for  above  two  parts  of  three 
of  that  great  tity  were  burned  to  ashes,  and 
those  the  most  rich  and  wealthy  parts  of  the 
city,  where  the  greatest  warehouses  and  the 
best  shops  stood.  The  Royal  Exchange  with 
all  the  streets  about  it,  Lombard-street,  Cheap- 
side,  Paternoster-row,  St.  Paul's  church,  and 
almost  all  the  other  churches  in  the  city,  with 
the  Old  Bailey,  Ludgate,  all  Paul's  church-yard 
even  to  the  Thames,  and  the  greatest  part  of 
Fleet-street,  all  which  were  places  the  best  in- 
habited, were  all  burned  without  one  house  re- 
tnnining. 

'*  The  value  or  estimate  of  what  that  devour- 
ing fire  consumed,  over  and  above  the  houses, 
cOQJd  never  be  computed  in  any  degree :  for 
besides  that  the  first  night  (which  in  a  moment 
awept  away  the  vast  wealth  of  Thamea^street) 
there  was  not  any  thing  that  could  be  preserved 
in  respect  of  the  suddenness  and  amazement 
(all  people  being  in  their  beds  till  the  fire  was 
in  ibeir  houses,  and  so  could  save  nothing  but 
tbemseltes),  the  next  day  with  the  violence  of 
the  wind  increased  the  distmotion;  nor  did 
many  believe  that  the  fire  was  near  theoit  or 


the  world  began.  And  in  some  short  time 
after,  he  should  see  as  bloody  a  time,  as  ever 
was,  since  England  was  Rnoiand."  This  dis- 
course  was  not  much  taken  notice  of  at  that 

that  they  had  reason  to  remove  their  goods,  till 
it  was  upon  them  and  rendered  it  impossible. 
Then  it  fell  out  at  a  season  in  the  year,  the  be- 
ginning of  September,  when  very  many  of  the 
substantial  citiiens  and  other  wealtlby  men 
were  in  the  country,  whereof  many  had  not  left 
a  servant  in  their  lioii!<es,  thinking  themselves 
upon  all  ordinary  accidents  more  secure  in  the 
^goodness  and  kindness  of  their  neighbours,  than 
they  could  be  \n  the  fidelity  of  a  servant ;  and 
whatsoever  was  in  such  iiouses  was  entiroly 
consumed  by  the  fire,  or  lost  as  to  the  owners. 
And  of  this  ctas^ts  of  absent  men,  when  the  fire 
came  where  the  lawyers  had  houses,  ns  they  had 
in  many  places,  especinlly  Serieants-inn  in 
Fledt-street,  with  that  part  of  th^  Inner  Temple 
that  was  next  it  apd  White  Friars,  ^here  was 
scarce  a  roan  to  whom  those  lodgings  apper- 
tained who  was  in  the  town  :  so  that  whatso- 
ever was  there,  their  money^  books,  and  piipcrs, 
besides  the  evidences  of  many  men's  estates  de- 
posited in  their  hands,  were  all  burned  or  lost, 
to  a  very  great  value.  But  of  particular  mens' 
losses  could  never  he  made  any  computation. 

•*  It  was  an  incredible  damage  that  was  and 
might  rationally  be  computed  to  be  sustained 
by  one  small  company,  the  company  of  sta- 
tioners, in  books,  paper,  and  the  other  lesser 
commodities  which  are  vendible  in  that 
Corporation,  which  amounted  to  no  less  than 
200,000/. ;  in  which  prodigious  loss  there  was 
one  circumstance  very  lamentable.  All  those 
who  dwelt  near  Paul's  carried  their  goods, 
hooks,  paper,  and  the  like,  as  others  of  greater 
trades  did  their  commodities,  into  the  ]art»Q 
vaults- which  were  under  St.  Paul's  church,  be- 
fore the  fire  came  thither :  which  %'aults, 
though'  all  the  church  above  the  ground  was 
afterwards  burned,  with  all  the  houses  round 
about,  still  stood  firm  and  supported  the  found- 
ation, and  preserved  all  that  was  within  them  ; 
until  the  impatience  of  those  who  had  lost  their 
houses,  and  whatsoever  they  had  else,  in  the 
fire,  made  them  very  desirous  to  see  what  they 
bad  saved,  upon  which  all  their  hopes  were 
founded  to  repair  the  rest. 

<*  It  was  the  fourth  day  after  the  fire  ceased 
to  flame,  though  it  still  burned  in  the  ruins,  from 
whence  there  was  still  an  intolerable  heat,  when 
the  booksellers  especially,  and  some  other 
tradesmen,  who  had  deposited  all  they  had  pre- 
served in  the  greatest  and  most  spacious  vault, 
cnme  to  behold  all  their  wealth,  which  to  that 
moment  was  safe :  but  the  doors  were  no  sooner 
opened,  and  the  air  ftom  without  fanned  the 
-strong  heat  within,  but  first  the  dryest  and  most 
combustible  matters  broke  into  a  flame,  which 
consumed  all, of  what  kind  soever,  that  till  then 
had  been  unhurt  there.  Yet  they  who  had 
committed  their  goods  to  some  lesser  vaults,  at 
a  distance  firom  that  greater,  had  better  fortune; 
and  having'  If amc d  from  the  second  ruin  of 
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time  it  was  spoken,  bat  when  the  city  of  Lon- 
don was  burned,  the  snid  Henry  Baker .gR¥e 
this  informiktioh  to  the  said  Mr.  Docket,  fuid 
thereupon  he  issued  out  his  warrant  to  appre- 
hend Woodman,  but  he  was  f^ne  out  of  the 

country,  and  cannot  be  heard  of  since. 

-  ■     ■  -  -*  - 

their  friends  to  have  more  patience,  attended 
till  the  rain  fell,  and  extinguished  the  fire  in  all 
places,  and  cooled  the  air :  and  then  ihey  se- 
curely opened  the  doors,  and  received  all  from 
ihence  that  they  had  there. 

**  If  so  vast  a  damage  as  iOOfiOOl.  befel  that 
little  Company  of  Stationers  in  books  and 
paper  and  ihe  like,  what  shall  we  conceive  was 
lost  in  cloth  (of  which  the  country  clothiers  lost 
alt  that  thev  had  brought  up  to  Black  well- hall 
against  Michaelmas,  which  was  all  humed  with 
that  fair  structure),  in  silks  of  all  kinds,  in  linen, 
and  those  richer  manufactures }  not  to  speak  of 
money,  plate,  and  jewels,  whereof  some  were 
recovered  out  of  the  ruins  of  those  houses  which 
the  owners  took  care  to  watch,  as  containing 
somewhat  worth  the  looking  for,  and  in  which 
deluge  there  were  men  ready  enouk,hto  fish. 

**  The  lord  mayor,  though  a  very  honest  man, 
was  much  hhimed  for  want  of  sagacity  in  the 
first  night  of  the  fire,  before  the  wind  gave  it 
much  advancement :  for  though  he  came  with 
great  diligence  as  soon  os  he  nad  notice  of  it, 
and  was  present  with  the  firsts  yet  having  never 
been  used  to  such  spectacles,  his  consternation 
WHS  equal  to  that  of  other  men,  nor  did  he 
know  how  to  apply  his  authority  to  the  reme- 
dying the  present  distress;  and  when  men  who 
were  less  terrifieH  with  the  object  pressed  him 
very  earnestly,  "  That  he  would  give  order  for 
the  prrsci.t  pulling  down  those  houses  which 
were  n^areU,  and  by  whch  the  6 re  climbed  to 
go  farther"*  (th^  doing  whereof  at  that  time 
miglit  prnbahly  have  prevented  much  of  the 
miscliief  that  surceeded),  he  thought  it  not  safe 
counsel,  and  mnde  no  other  answer,  *'  Than 
that  he  dur^t  hoc  do  it  i%ithuut  the  consent  of 
the  owners/'  His  want  of  skill  was  (he  less 
vondered  at,  when  it  was  known  afterwanis, 
that  some  gentlemen  of  the  Inner  Temple  would 
not  endeavour  to  pr^^serve  the  gncids  which 
were  in  the  h'dgint^s  of  absent  persons,  nor 
suffer  others  to  do  it,  <<  beoause,**  they  said,  <<  it 
was  against  the  law  to  break  ap  any  man's 
chamber." 

"  The  so  sudden  repair  of  those  fnrmidable 
ruins,  and  the  Riving  so  great  beauty  to  all  de- 
formity (a  beauty  and  a  lustre  that  city  had 
never  before  been  acquainted  with)  i»  little  less 
wonderful  than  the  fire  that  consumed  it.'*— 
Clarendon's  Life,  p.  347. 

■ 

**  There  came  a  roost  dreadful  calamity  upon 
the  city  of  London,  of  which,''thi8  account  was 
given  by  authority.  <  On  September  9,  at  1 
'  of  the  dock  in  the  rooming,  there  happened 

*  to  break  out  a  aad  and  deplorable  fire  in 

*  Pudding-lane  near  New-Fish-streeC,  which  fall- 

*  ing  out  at  that  hour  of  the  night,  and  in  a 
'  quarter  of  the  towa  so  dose  boill  wiUi  wooden 


Robert  Hmberi  of  Roan  in  Normandy,  who 
acknowledged  that  he  was  one  of  thote  that 
fired  the  house  of  Mr.  Farryner  •  baker  in 
Pudding-iane,  firoB  whence  the  fire  bad  its  be- 
ginning, confessed,  that  ho  came  oat  of  Franco 
with  one  Stephen  Peidbo  abont  fbo^  moatlif 

pitched  houses,  spread  itself  so  far  before  day, 
and  with  •ocb  distraction  to  the  inbabitaota 
and  neighbours,  that  care  was  not  taken  for 
the  timely  preventing  the  fortlier  diflfbsioo  o£ 
it  by  polling  down  houses,  as  ought  to  bavn 
been :  So  that  this  lamentable  fire  in  a  short 
time  became  too  big  to  be  mastered  by  any 
engines  or  working  near  it.  It  fell  outmost 
unhappily  too,  that  a  violent  easterly  wind 
fomented  it,  and  kept  it  burning  all  that  day 
and  the  night  following,  spreading  itself  op  to 
Grace-Church-streety  and  downwards  from 
Cannon-street  to  the  water-side  as  far  as  the 
Three  Cranes  in  the  Vintry.  The  people  in 
all  parts  abont  it  distracted  by  the  vastncss  of 
it,  and  the  particular  care  to  carry  away  theic 
goods :  many  attempts  were  made  to  prevent 
the  spreading  of  it,  by  puUing  down  houses, 
and  making  great  intervals,  but  all  in  vain ; 
the  fire  soiling  upon  the  timber  and  rubbiah^ 
and  so  continuing  itself  even  through  thoso 
spaces,  and  raging  in  a  bright  flame  all  Mondav 
and  Tuesday,  notwithstanding  his  majesty  s 
own,  and  his  royal  highnesses  indelatigable 
and  personal  pains  to  apply  all  possible  renie* 
dies  to  prevent  it,  calling  upon  and  helping 
the  pteple  with  their  guards,  and  a  great 
number  of  nobility  and  gentry  unweariedly 
assisting  therein,  for  which  they  were  requited 
with  41  Uiousand  blessings  from  the  poor  die* 
tressed  people.  By  tlie  favour  of  God  the 
wind  slackened  a  little  on  Tuesday  night,  and 
the  flames  meeting  with  brick  buildings  at  tbe 
Temple,  by  little  and  little  it  was  observed  to 
lose  its  force  on  that  side,  so  that  on  Wednee- 
day  morning  we  began  to  hojpe  well,  and  bit 
royal  highness  never  despairiiqi  or  slaokcnitt| 
his  personal  care,  wrought  so  well  that  day,  at* 
sisted  in  some  parts  b^  the  Lords  of  theCouiH 
cil  before  and  behind  it,  that  a  stop  was  pot  to 
it  at  the  Temple  Church,  near  Uolbonm* 
Brid|^,  Pie-Corner,  A  Idersgate^  Cripple-gate, 
near  the  lower  end  of  Ooleman-street,  at 
the  end  of  Basing-hall- street,  by  the  Pottenii 
at  the  upper  end  of  Bishopagate-street  and 
Leaden-hall-street,  at  the  Standard  in  Cocih 
hill,  at  the  church  in  Fan-Chorch-street,  none 
Clothworkev's-Hall  in  Mincing-lane,  at  thn 
middle  of  Mark-lane,  and  at  the  Tower-dock.' 
"  •  On  Thursday  by  the  blessing  of  God  it 
was  wholly  beat  down  and  eatingnisbed  ;  but 
to,  at  that  evening  it  onhappily  burst  ont 
again  afresh  at  the  Temple,  by  the  foiling  of 
some  tparkt  (as  is  supposed)  opop  a  )itle  of 
wooden  buildings  i  but  his  rovnl  higbnem  who 
watched  there  that  whole  nipit  in  person,  by 
the  greet  labours  end  dilicenoe  uted,  end 
etpeaally  by  applying  powder  to  blow  up  fte 
bouset  about  it,  befiwe  day  mott  btppily 
masiercdit* 
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before  the.fire,  anil  went  into  Sweden  with  Iiim. 
.where  he  nbo  staid  with  him  aa  bis  componion 
four  montfasy  and  then  they  came  together  into 
EAglaodin  a  Swedish  ship  called  the  Skipper, 
whtfe  he  staid  on  board  with  the  said  Peidloe 
^  that  Saturday  night,  in  which  ilie  fire  brake 

<^ '  Divers  stran^ers^ Dutch  and  Fi«ncb»  were 
'  during  the  fire  apprehended,  upon  suspicion 

*  that  tS^.  contributed  mischeviouslj  to  it,  who 

*  are  all  imprisoned,  and  informations  prepared 
'  to  make  a  severe  inquisition  thereupon  by  my 

*  Xx>rd  Chief  Justice  Keeling,  assisted  by  some 

*  of  the  Lords  of  the  Privy  Council,  and  some 
'  principal  members  of  the  City ;  notwitbstand- 
'  jng  which  suspicions,  the  manner  of  the  burn* 

*  ing  all  along  m  a  train,  and  so  blown  fortvftrd 

*  in  all  its  way  by.  strong  winds,  makes  us 

*  conclude,  the  whole  was  the  effect  of  an  an- 

*  happy  chance,  or  lo  speak  better,  the  heavy 
'  hand  of  God  upon  us  for  our  sins,  shewing  os 
'  the  terror  of  his  judgn^ent  in  thus  raising  the 
'  fire,  and  immediately  after  his  miraculous  and 
<  nevei^enough*lo-bo*acfcnowledged  mercy  in 
'  putting  a  stop  to  it,  when  we  were  in  the  last 
'  despair;  and  that  sJl  attempts  for  the  quench> 
'  ing  it,  however  industriously  pursued,  seemed 
'  iasufi&cient.    His  majesty  then  sat  hourljr  in 

*  council,  and  ever  since  hath  continued  making 
'  rounds  about  the  city  in  all  parts  of  it  where 

*  tlie  danger  and  mischief  was  greatest,  till  this 
'  morning,  September  8,  thtat  he  hnth  sent  his 

*  grace  Uie  duke  of  Albemarle,  whom  he  hntii 
'  CoUed  for  to  assist  him  on  this  great  occasion, 
'  to  put  his  happy  and  suocessful  hand  to  the 

*  finishing  this  memorable  deliverance.' 

**  Such  was  the  account  given  by  authority 
the  same  tveek  wherein  this  conflagration  hap- 
pened. Various  were  the  opinions  how  this 
fire  began.  Most  people  did  then  look  upon  it 
to  be  the  hand  of  God  in  a  terrible  judgment 
upon^a  wicked  city :  Some  said,  it  was  contrived 
and  carried  on  by  a  conspiracy  of  Papists, 
which  was  offered  to  be  made  appear  in  the 
Popish  Plot.  Others  did  suspect  it  an  in- 
sidious way  of  the  Dutch  and  French  mak- 
ing war  upon  OS,  their  two  fleets  being  nearest 
to  join  at  that  very  time.  There  was  but 
one  man  tried  at  the  Old-Bailey  for  being  the 
Incendiary,  who  was  convicted  by  his  own  con- 
fession, and  esecated  for  it.  Uis  name  was 
Robert  Hubert  a  French  Hugonot  of  Rohan  in 
Normandy.  Some  people  sharonved  away  his 
confession  and  said  he  was  non  eompM^  and 
bad  a  mind  it  seems  to  auume  thk  glorv  of 
being  hanged  for  the  greatest  villain :  Others 
tay,  he  was  sober  and  penitent,  and  being  after 
conviction  carried  thnough  the  ruins  to  shew 
where  he  put  fire,  he  himself  direcred  through 
the  ashes  and  rubbish,  and  pointed  at  the  very 
apot  whereon  the  first  bumini^  bouse  had  stood. 
it  was  sood  after  complained  of,  that  Hubert 
was  not  sufficiently  evamined,  who  set  him  to 
work,  or  who  joined  with  him.  And  Mr. 
liawles,  in  his  Remarks  upon  Fitit-Hsrris's  trial, 
is  bold  to  say,  thnt  the  Commons  resolving  to 
•samine  Hunert  opgn  that  matter,  nett  day 


< 


out.  Wheh  Peidloe  taking  him  oat  of  the  ship' 
carried  him  into  Pudding-kine,  and  he  being 
earnest  to  know  whiiher  he  would  carry  him, 
he  would  not  satisfy  him  till  he  had  brought 
him  to  the  place,  and  then  he  told  Imn,  he  had 
brought  three  balls,  and  gave  him  ooe  of  them 

Hubert  was  hanged  befcre  the' house  sat,  and 
so  could  tell  no  farther  tales.  But  among  all  the 
proofs  or  conjectures,  nothing  more  certain  thaa 
thin,  that  in  the  beginning  of  this  very  year, 
John  Rathbene,  William  Sanders,  and  six 
others,  formerly  officers  or  soldiers  in  the  great 
Rebellion,  were '  tried,  convicted  and  executed 
for  conspiring  the  death  of  his  majesty,  and  ^e 
subversion  of  tl*e  {i^vemment;  in  oroer  wher^ 
unto  the  city  of  Ixndon  was  to  be  set  on  fire 
by  them  on  Sept.  3,  which  by  someastrological 
scheme  they  pitched  upon  as  a  lucky  day  for 
such  an  entcrprize.  So  as  the  fire  being  after- 
ward at  the  height  of  that  very  day,  made  people 
call  that  late  trial  to  remembrance,  and  sent 
them  back  to  a  public  gazette  of  April  SO, 
1G66,  Numb.  48,  wherein  a  notorious  account 
of  the  discovery  and  evidence  of  that  plot  to 
fire  the  city  is  delivered  in  print.  And  it  so  far 
encrensed  a  suspicion  of  the  malice  of  our 
foreign  enemies,  that  those  conspirators  so  con- 
demned and  executed  were  snid  to  be  under  the 
direction  of  a  committee  a'ho  sat  constaiuly 
in  London,  and  received  orders  from  another 
council  in  Holland.*'    Kennett. 

**  The  misfortune  which  this  year  befel  the 
city  of' London,  I  mean  the  Fire  which  laid  so 
great  a  part  of  that  vast  city  in  ashes,  gave  a 
fresh  occasion  to  the  enemies  of  the  republi- 
cans, to  charge  them  with  being  the  authors 
thereof.  This  was  only  because  the  fire  hap- 
pened to  break  out  the  3d  of  September,  a  day 
esteemed  fortunate  by  the  republicans,  on  ao- 
count  of  the  victories  of  Dunbsr  and  Woroci- 
tett  obtained  by  Oliver  Cfomweil,  when  aeno- 
ral  of  the  armies  of  the  eommonwealth  #f 
England.  Men  failed  ndt  to  give  a  scope  to 
their  imagination,  and  to  form  conjectures  upon 
the  causes  and  authors  of  this  fire.  The  pioas 
and  religious  ascribed  it  to  the  just  vengeancv 
of  heaven,  on  a  city,  wliere  vice  and  immora* 
lity  reigned  so  openly  and  shamefully,  mid 
which  had  not  been  sufficiently  humbled  Inr  Um 
raging  pestilence  of  the  foregoing  year.  Some 
again,  as  I  have  said,  ascribed  this  misfortune 
to  the  malice  of  the  republicans;  others  to  tfae 
papists.  And  there  were  some  so  bold,  as  even 
to  suspect  the  king  and  the  duke  of  York.  B«t 
though  several  suspected  persons  were  impri- 
soned, it  was  not  possible  to  discover,  orprove, 
that  the  baker's  house,  where  this  dreadful  ca- 
lamity first  broke  out,  was  fired  on  purpose. 
However,  one  Robert  Hubert  a  French  bogui^ 
not,  native  of  Roan,  and  a  lunatic,  confessmg 
lumself  guilty  of  this  fact,  was  condemned  and 
executed.  But  it  appeared  afterwards,  by  the 
testimony  of  the  master  of  the  ship,  wh6  brought 
him  firom  France,  that  thoog^  he  was  landed 
at  the  timei  he  did  «ot  arrive  ta  London  till 
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to  throw  iato  the  boate,  aaU  he  \voiil(l  have 
been  further  satisfied  in  the  design,  as  he  said, 
bef9re he  would  eiecute  it:  But  Peidtue  was 
so  impatient  that  he  would  uoi  iiear  him,  and 
then  ne  did  the  fact,  which  was,  that  he  pot 
a  fire-ball  at  the  end  of  a  long  pole,  and  lighting 
it  with  a  piece  of  match,  he  put  it  in  at  a  win- 
dow, and  staid  till  he  ^aw  the  hou^e  in  a  flame. 
He  confessed  that  there  were  three  and  tweutj 
complices,  whereof  Peidloe  was  the  chief. 

two  days  after  the  fire  began.  It  is  pretended 
likewise,  that  a  Dutch  boy,  ten  years  *\i  age, 
cunfes&ed,  that  his  fatlier  and  himself,  had 
thrown  fire-balls  into  the  baker's  house,  through 
a  window  that  stood  open.  But,  besides  the 
objection  which  may  be  made  to  this  testimony 
from  the  boy's  age,  there  must  have  been  some 
circumstance  in  his  narrative,  not  agreeable  to 
the  fact,  since  it  was  not  thought  proper  to 
make  a  fiurther  enquiry.  Perhaps  this  was  only 
a  groundless  report. 

'*  But  that  which  gives  most  cause  to  believe 
this  fire  did  not  happen  casually,  is  the  testi- 
mony of  Dr.  Lloyd,  afterwards  bishop  of  Wor- 
cester. That  prelate  told  Dr.  Burnet,  *  That 
one  Grant,  a  papist,  had  some  time  before  ap- 
plied himself  to  Uoyd,  who  had  great  credit 
with  the  countess  of  Clarendon  (who .  had  a 
large  estate  in  the  New  Uiver  ihac  i»  brought 
from  Ware  to  London")  and  said,  he  could 
raise  that  estate  considerably,  if  she  would 
make  him  a  trustee' foe  her.  ,tiis  schemes  were 
probable,  and  he  was  made  one  of  the  board 
that  governed  that  matter;  and  by  that  he 
bad  a  right  to  come  as  often  as  be  pleased  to 
view  their  works  at  Islington.  He  went  thi- 
ther the  Saturday  before  the  fire  broke  out, 
sod  called  for  the  key  of  the  place  where  the 
heads  of  the  pipes  were,  and  turned  all  the 
cocks  that  were  then  open :  and  stopped  tlie 
water,  and  went  away,  and  carried  tne  keys 
with  him.  So  when  the  fire  broke  out  next 
morning,  they  opened  the  pipes  in  the  streets 
to  find  water,  but  there  was  none.  And 
Bome  hours  were  lost  in  sending  to  Islington 
where  the  door  was  to  be  broke  open,  and  the 
cocks  turned;  and  it  was  long  before  the 
water  got  to  London.  Grant  indeed  denied, 
that  he  had  turned  the  cocks.  But  the  ofiicer 
of  the  works  affirmed,  that  he  had,  according 
to  order,  set  them  all  a  running,  and  that  no 
person  bad  got  the  keys  from  him  besides 
Grant ;  who  confessed,  ne  had  carried  away 
the  keys,  but  pretended  he  did  it  without 
design.' 

'^  This  is  Dr.  Burnet's  account,  and  agrees 
in  the  main  with  Echard's  in .  his  History  of 
England.  However,  an  anonymous  author, 
who  has  writ  against  Dr.  Burnet's  history,  ac- 
cuses him  directly  of  falsehood,  and  asserts  that 
''Grant  was  not  one  of  the  board  till  after  the 
fire.'  But  it  is  difficult  to  know,  what  regard 
is  due  to  the  testimony  of  this  anonymous 
writer,  whereas  one  can  h^dly  help  creditins 
that  illustrious  prelate,  when  he  lays^  he  bad 
it  from  Dr.  Uoydi  thai  Grast  was  made  one 


Mr.  Graves  a  French  mercliant  liviag  io  Sc. 
Marj  Axe,  imibnned  this  committee,  that  h« 
had  known  Hubert  ever  since  he  was  four 
years  old,  and  bath  ever  observed  him  to  be 
a  person  of  a  mischievous  indinatioB,  mn4 
tlierefore  fit  for  any  villainoos  enterprise ;  And 
because  of  his  knowledge  be  had  of  htm,  he 
went  to  visit  him  in  prison,  where  when  he  saw 
bin,  be  could  not  but  commiserate  the  condi- 
tion whereiuto  he  had  brought  himself.     And 


of  the  board  before  the  fire,  and  that  it  was  by 
his  means.  However,  thu  great  fire  was  gea^ 
rally  imputed  to  the  papists,  and  the  rather, 
because  several  other  things  afterwards  helped 
to  confirm  this  suspicion."     11  Rapin  985. 

'*  The  very  great  wickedness  of  introducio*; 
the  Fire  of  London,  with  a  taleof  aplot  carried 
on  by  Dissenters,  is  fit  for  no  History  but  the 
Compleat  one,  and  its  copy  the  ArcbdeaconV 
It  is  done  to  throw  o6Faoy  suspicion  of  guile 
from  the  Papists.  I  have  set  the  negociation 
with  general  Ludlow  in  a  fair  light.  £chard 
has  his  Memoirs  before  him,  in  which  be  bad 
read,  ttiat  Ludlow  would  not  engage  with  the 
Dutch,  but  on  certain  conditions,  which  they 
did  not  think  fit  to  comply  with,  and  he  blesses 
God  that  he  had  not  engaged  with  them ;  since, 
by  the  Treaty  of  Peace  soon  after  ooncloded, 
they  obliged  themselves  to  deliver  up  the  very 
man  whom  they  so  much  courted  to  serve 
them.  Yet  does  EcKard  with  unparalleled  as- 
surance affirm  that  Hathbone's  plot  was  a  con- 
catenation with  Ludlow's,  and  to  honour  Rath- 
bone,  and  make  someboidy  of  him,  gives  him 
the  command  of  a  regiment.  His  fellow  plot- 
ters were,  Thomas  ilint,  William  Saunders, 
Henry  Tucker,  Thomas  Evans,  John  My)e«, 
William  Westcott,  who  besides  killing  the  kiofr, 
were  to  kill  general  Georee  Monk,  aidcrautn 
sir  D^ohn  Robinson,  and  alderman  sir  RicbarrI 
Browne,  and  when  they  had  knocked  them  on 
the  head,  they  were  to  declare  for  an  equal 
division  of  lands.  Mr.'  Ludlow  was  to  put 
himself  in  arms,  and  come  over  to  fi^^t  for 
some  land.  He  bad  enough  of  his  own,  if  they 
would  iiave  let  him  enjoy  it ;  be  had  Maiden- 
Bradley  in  Wiltshire,  hot  sir  Edward  Seymour 
kept  it  from  him,  and  several  other  manors  in 
Wiltshire  and  Someisetsliire,  a  fairer  inherit- 
ance  tlian  his  countryman  Hyde  was  bom  to ; 
and  if  he  fought  for  any  lands,  they  musi  have 
been  for  less  than  his  own,  since  upon  an 
equal  division,  so  mudi  would  not  Imve  come 
to  his  share ;  and  becanse  he  was  a  half-witted 
credulous  creature,  be  will  do  nothing  but  on 
some  Incky  day.  Rathbone  and  he  will  have  a 
planet  on  their  ,side,  and  tlierefore  they  have 
the  nativity  of  their  plot  cast  in  April,  and 
found  by  Lilly's  almanack  also,  that  the  5rd  of 
September  was  a  day  of  luck.  A9  to  these 
plotters  intending  to  join  the  Dntcfa  if  they  had 
landed,  I  doubt  it  not,  and  that  a  great  many 
thousands  would  have  done  the  same,  for  one 
cannot  think  that  the  late  acts  of  parliameat 
and  government  bad  made  the  paople  in  love 
with  it*    The  French  king  said  of  king  Charles 
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for  bis  Wrtter  discovery  of  tlie  fact,  he  told  him 
the  said  Hubert,  that  ha  did  not  believe  be  bad 
done  that  of  which  he  confessed  himself  guilty  ; 
To  which  Hubert  replied,  *  Yes  sir,.  I  am 
'guilty  of  ir^  and  have  been  brought  to  it  by  the 

*  instij^atioo  of  M.  Peidloe ;  Bat  not  out  of 

*  any  malice  to  tlie  English  nation,  but  from  n 

*  desire  of  a  reward,  which  he  promised  me 
'  npon  my  return  into  France/ 

at  this  time,  '  The  king  of  England  has  no 
friend  nor  ally,  and  is  obliged  to  carry  on  the 
war,  with  the  forces  of  a  kingdom  only,  divided 
into  several  sects,  all  disairccted  to  his  govern- 
ment/ These  plotters  doubtless  would  have 
joined  Ludlow,  or  Doleman,  or  the  first  com* 
mander  that  otfered  to  lead  them  ;  they  might 
intend  ir,  they  might  talk  of  it,  and  say  enough 
to  be  hanged  for  it ;  but  that  Mr.  Sidney,  and 
lieutennnt- general  Liidloiv,  would  engage  with 
such  fellows  is  incredible  and  monstrous  in  ima- 
gination. 

**  I  have  mentioned  the  wickedness  of  join- 
ing Mr.  Ludlow's  negociations  with  the  Dutch 
with  Uathbone's  plot,  and  Rathbone's  plot  with 
the  fire  of  London ;  and  to  prove  it,  I  need 
only  repeat  the   archdeacon's  words :    '  The 

*  third  oi  September  was  a  day  auspicious,  and 

*  fall  of  expectation  from  one  party,  but  at  this 

*  time  ominous  and  direful  to  the  nation ;  and 
'  though  the  hand  of  justice  laid  hold  of  these 

*  last  criminals,  yet  the  city  was  burnt  at  tEe 
'  very  time  thus  projected  and  prognosticated  ; 

*  which  gave  a  strong  suspicion,  though  not  a 

*  full  proof  of  the  authors  and  promoters ;'  and 
that  by  concatenation,  colonel  Adney,  lieu- 
tenant-general Ludlow,  colonel  Doleman,  Mr. 
Say,  &c.  were  concerned  with  Flint,  Tucker, 
&c.  who  were  hanged  six  months  before,  for  a 
plot  to  set  London  on  fire  on  the  third  of  Sep- 
tember. I  might  here  make  use  of  the  strong 
phrase  used  by  bishop  Burnet  before  mention- 
ed ;  but  though  such  histories  little  deserve  it, 
I  will  observe  more  decorum,  and  to  shew  I 
iDtgbf  make  use  of  it,  read  what  Echard  says 
of  the  duke  of  York's  diligence  to  put  out  the 
fire  :  <  He  was  as  diligent  as  possible;  he  com- 

*  mended  and  encouraged  the  forward;  he  as- 
'  siftted  the  miserable  sufferers,  and  gave  a  most 
^  generous  example  to  all,  by  the  vigorous  op- 
^  position   he    made    against    the   devoaring 

*  flames.'  Contrary  to  all  which,  it  is  known 
that  the  gaiety  of  his>  look  and  air  discovered 
the  pleasure  he  took  in  that  dreadful  spectacle. 
Bishop  Burnet  tells  us,  *  The  citizens  were  not 

*  well  satisfied  with  the  dtikc's  behaviour;  they 

*  tbonght  he  looked  too  gay,  and  too  little  con- 

*  cemcd/ 

"  On  September  the  Sd,  after  *  midnight, 
London  was  set  on  fire.  On  September  the 
Sd,  the  Exchange  was  burnt,  and  in  three  days 
almost  all  the  city  within  the  walls.  The  sea- 
ton  before  had  been  exceeding  dry,  and  the 
wind  in  the  east,  where  the  fire  bei^an.  The 
people  having'^  none  to  conduct  them  right, 
could  do  nothing  to  resist  it,  but  stand  and  see 
their  hiuacs  burn  without  remedy,  the  engines 


It  is  observable,  that  this  miserable  creature 
who  confessed  himself  to  the  committee  to  be  a* 
Protectant,  was  a  Papist,  and  died  so.  And  as' 
for  the  aforesaid  Peidloe,  the  said  Mr.  Graves 
informed,  that  he  had  had  a  full  knowledge  of 
him,  and  knew  him  to  be  a  very  debauched  per- 
son, and  apt  to  any  wicked  desif  n.  Moreover  for 
a  dear  conviction  of  the^uilt  of  the  aforesaid 
Hubert,  Mr.  Lowman  the  keeper  of  the  >Vbite- 

being  presently  out  of  order  and  useless.  The* 
streets  were  crowded  with  people  and  carts  to 
carry  away  what  goods  th^  could  get  out. 
They  who  were  most  active,  and  had  also  most 
money  to  pay  cartage  at  exorbitant  prices,  as 
five,  ten,  twenty,  and  thirty'  pounds  for  a  cart, 
saved  much,  and  the  rest  lost  almost  all.  Th« 
loss  in  houses  and  eoods  is  scarcely  to  be  va« 
lued;  and  among  the  rest,  the  loss  of  books 
was  an  exceeding  great  detriment  not  to  the 
owners  only,  but  to  learning.  Alniost  all  thir 
booksellers  in  St  Paul's  Churcb-yard,  brought 
their  booki  into  vaults  under  St.  Paul's  church, 
where  it  was  thought  almost  impossible  that  fir« 
should  come.  But  the  church  itself  being  on 
fire,  the  prodigious  weight  of  stones  fi&lline 
down,  broke  into  the  vaults,  1ft  in  the  fire,  and 
the  booksellers  could  not  come  near  to  save  their 
books.  Tb^  library  at  Sion  college,  aud  most 
private  libraries  in  London  were  burnt ;  imo- 
moch  that  the  one  article  of  books  only,  lost  in 
the  fire,  amounted  to  150,000/. 

'*  The  fire  broke  out  in  Pudding- lane ,  at  the 
house  of  one  Fariner  a  baker,  and  spread  itself, 
besides  breadth,  from  almost  Tower-hill  to,  St. 
Dunstan's  church  in  Floet-street.  After  it  had 
burnt  almost  three  days  and  nights,  some  sea-  ' 
men  taught  the  people  to  blow  up  some  of  the 
next  houses  with  gunpowder,  which  stopped 
the  fire ;  so  that  contrary  to  the  inscription  on 
the  Monument, '  there  were  human  counsels^ 
in  4he  stopping  of  the  fire,  though  these  coua* 
seb  must  be  acknowledged  as  the  will  of  Heaven; 
It  stopped  at  Holboi^  Bridge,  and  near  St. 
Dunstan's  church  in  Fleet-street,  and  :it  Sepul- 
chre's church,  when  the  church  was  burnt ; 
and  at  Christ  chnrch,  when  the  church  wai 
burnt ;  and  near  Aldersgate  and  Cripplegate, 
and  other  places  at  the  wall ;  and  in  Austiii- 
Friars,  the  Dutch  church  stopped  it,  and  es^ 
caped.  It  stopped  in  Bishopsgate-street,  and 
Leadenhall-street,  and  Fenchurch-street,  in  the 
midst  of  the  streets,  and  short  of  the  Towtr. 
All  beyohd  the  river,  and  Southwark,  escaped; 
There  perished  in  the  flames  13,800  housts, 
valued  one  with  another  at  no  more  than  St&l, 
yearly  rent,  amount  at  13  years  porcliase  to 
3,900,000/.  The  S7  churches,  the  spacious 
cathedral  of  St.  Paul's,  the  6  chapels,  the  Ex- 
change, Custom-house,  Guildhall,  the  raaeni- 
ficent  halls  of  companies,  the*  several  prinapal 
city  gates,  with  other  public  edifices  and  coU 
leges,  miiy  be  well  valued  at  9,000,000/.  The 
wares,  housbold  goods,  money  lost  and  spoiled 
by  the  fire,  or  pilfered  away  by  those  wTetchea 
that  made  their  gains  of  the  common  calamity, 
may  modcktly  be  computed  at  above,  9,000,<X)0(1^ 
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Lion  prnon  was  sppointed  to  set  him  upon  a 
hone,  and  to  go  wiib  hin,  and  to  tee  if  he 
ooold  fiod  ont  the  place  where  he  thre^  the 
fire-ball.     Upon   whicb,  Hubert^   with  more 

The  monev  spent  in  general  removing  of  goods 
into  the  beldsy.dariug  the  fire^  and  bringing 
them  back  afterwnrdiy  in  the  hire  of  boatSt 
carts,  and  porten,  may  be  reckoned  at  least 
8,000,000/.  the  total  of  wbtcli  is  10,050,000/., 
of  which  general  loss,  alderman  Jefferies  had  a 
particular  loss  in  tlie  one  oommoditj  of  T(^ 
baoco,  CO  the  value  of  iO,000/. 

**  I  have  not  made  use  of  the  account  given 
bv  public  authority,  primed  in  the  Compleat 
History,  because  I  think  my  biMonan's  autho- 
rity, Mr.  Baxter's,  much  better.  He  informs 
«s,  *  The  great  talk  at  that  time  was,  who  were 

*  the  burners  of  the  city  ?    And  thete  came  in 

*  9b  BBany  testimonies  to  prove  it  was  the  plot* 

*  ted  weapon  of  the  papists  as  caused  the  par- 

*  liament  themselves  10  appoint  a  committee  to 

*  enquire   after  it,  and  receive  information ; 

*  upon  which  one  Hubert,  a  French  papist,  con- 

*  fcssed  openly  and  constantly,  to  the  Ust,  that 

*  he  began  the  fire.'  Tlie  Compleat  Historian 
and  Archdeacon  Echard  are  positive  he  was  a 
French  presbyterian,  they  say,  Hugonot ;  for 
which  we  must  in  charity  say,  the  Lord  foigive 
them  !  Bishop  Burnet  assures  us  he  was  a 
French  papist.    Let  ns  repeat  what  he  says  : 

*  The  papists  were  generally  charged  with  it. 
'  One  Hubert  a  French  papist  was  seized  on  in 

*  Bssex,  as  he  was  going  out  of  the  way  in  great 

*  confusion.  He  coofmed  he  had  begon  the 
'  iire,  and  persisted  in  his  coofessien  to  his 
'  death,  for  he  wa^  hanged  upon  no  other  evi* 

*  deuce  but  that  o\  his  own  confession.    It  b 

*  true,  he  gave  so  broken  an  account  of  the 
'  whole  matter,  that  he  was  thooght  mad.  Yet 
'  he  was  blindfolded,  and  carried  to  several 
'  plaecs  of  the  city,  and  then  bis  eyes  being 

*  opened,  he  was  naked  if  that  was  the  place  ; 

*  and  he  being  oarried  to  wrong  places,  after  be 
'  Joohtd  ronnd  nhoot  for  some  ti^ne,  be  said, 

*  that  was  not  the  plaoe :  But   when  he  was 

*  bsoaght  to   the  place  where  the  fire  broke 

*  out,  he  affirmed  that  was  the  true  place. 
'  And  Tillotson  told  me,  that  Howel,  then  the 
'  Beoorderof  Londou,wias  with  him  and  had 

*  much  discourse  with  him,  and  that  he  con- 

*  doded  it  was  imposaible  it  could  be  a  melnn- 

*  nholy  dream.    The  horror  of  the  fact,  and 

*  ihe  terror  of  deaitlt,  and  perhaps  some  en- 

*  fBgementt  In  confession  (semember  Echard 

*  and  the  Compleat  Historian  call  him  a  Hocv 

*  not   or  French  presbyterian)  might  put  him 

*  into  such  disorder,  that  it  was  not  possible  to 
'  draw  a  clear  account  from  him  ;  but  of  wliat 

*  related  to  himself,  Tillution,  who  believed  the 

*  city  to  be  burnt  on  design,  told  ase  a  circam- 

*  stance  that  made  the  papists  employing  soch  a 

*  crazed  aian  the  more  credible,  /kc'  I  cmiit 
•airefal  other  Gitcoasstanoes  in  Burnet  and 
Bastar,  which  corroborate  the  evidence 
against  the  papists,  and  shall  only  add  the  in* 

•bevt  the  plinth,  of  the  lower  pe- 


readiness  than  those  that  were  wdl  acqaaiatcd 
witli  the  place,  went  to  Pudding-lane,  unto  the 
very  place  where  the  house  that  was  first  fire^ 
stood,  saying,  Here  stood  the  honse.  The  jaiiiir 

destal  of  the  moooment,  which  »  designedly 
omitted  by  Echard,  wlio  has  primed  the  Iw^gt 
inscription  on  the  pedestal  itself. 
*  This  pillar  was  set  op  in  perpetual  remem* 

*  brance  of  the  most  dreadful  burning  this  pro* 

*  testant  city,  begun  and  carried  00  by  the 

*  treachery  and  mahce  of  the  popish  faction,  ia 
<  the  beginning  of  September,  in  the  year  of  our 
'  Lord  1666,  ia  order  to  the  carrying  oa  ihsir 
'  horrid  plot  for  the  extirpating  the  Protc?stant 

*  religion,  and  old  English  liberty,  and  intro- 
'  duciiig  popery  and  slavery.' 

**  This  iuscriptiou  was  erased  by  kiog  James, 
upon  bis  accession  to  the  crown,  butYe-inscribed 
presently  after  the  happy  Ilevolotion,  in  such 
deep  characters  as  are  not  easily  to  be  blotted 
out  aaain. 

"  In  direct  opposition  to  these  authorities, 
public  and  private,  the  archdeacon  closes  his 
wild  account  df  the  fire  thus :  '  That  he  wilt 
'judge  on  the  charitable,  aud  perhaps  probable 

*  side,  that  neither  the  beginning  nor  the  en4 

*  of  this  dreadful  fire,  were  the  effects  of  bo- 
'  man  means  or  counsels.'  Whde  the  terron 
occasioned  by  this  coufiagratioo  remained  on 
the  minds  of  men,  the  persecuting  bitbops  and 
magistrates  suspended  ihetr  nige  against  the 
Protestants  who  had  not  conformed,  and  many 
of  their  ministers  preached  in  the  midst  of  tbe 
burning  ruins,  to  a  willing  attentive  people ;  a» 
Vr,  Manton,  Mr.  Thomas  Vincent,  JMr.  Wads- 
worth,  Mr*  Janewny,  Mr.  I'hooias  DooUtile, 
Dr.  Annesley,  Mr.  Chester,  Mr.  Franklin,  Mr. 
Grimes,  Mr.  Watson,  Dr.  Jacomb,  Mr. 
Nathaniel  Vincent,  Mr.  Turner,  Mr.  Gridiths, 
Mr.  Brooks,  Dr.  Owen,  Mr.  Nye,  Mr.  Caryl, 
D r.  Goodwin,  M r.  Barker.  M a  ny  pious,  learn- 
ed, and  eminent  divines  of  tbe  Church  of  Eng- 
land, were  more  than  ordinarily  diligent  in  the 
discharge  of  their  holy  function  in  this  calamit- 
ous time;  as  Dr.  lillotson.  Dr.  Stilhngfleet, 
Dr.  Whitchot,  Dr.  Horton,  Dr,  Patrick,  Mr. 
Vi'hite,  Dr.  Outram,  Dr.  Horion,  Mr.  Giffurd, 
Mr.  Nest,  Dr.  Meriton,  &c.  Divines  of  equal 
merit  and  moderation,  ornaments  of  their  sa- 
cred profession  and  the  established  Churcb. 
When  1  am  to  speak  of  such  <nen  as  these,! 
b^n  with  pleasure  and  end  witli  pain. 

"On  the  4 1st  of  September  the  parliament 
met  at  Westminster.  Thejr  were,  says  Echard, 
the  life  and  eipectation  of  the  nation ;  and  to 
shew  it  in  their  actions,  they  gave  the  king 
1,800,000/.,  and  thanked  him  for  his  groat  care 
in  tbe  management  of  tbe  war,  which  they  did 
in  retorn  for  his  majesty's  most  acceptable 
speech,  wherein  he  told  tbtm,  *  I  wish  with  all 

*  my  heart  that  I  could  hear  the  whole  charge 

*  of  the  war  myadf,  and  that  my  sabfecta  thoidd 
'  reap  the  benefit  of  it  to  themselves/  "  DM- 
roiaom 

''  We  are  now  to  cast  oar  ^gr«s  op  one  of  tl« 


68S] 


anrXTE  TKUAS,  is  CiiAlu.B9  n.  IMa — th  Rrkigqf  London. 


tSM 


•nUmoonng  to  drew  him  froiQ  that  belief, 
•nd  potting  him  apon«eeking  Another  place,  imt 
hm  pedtively  persisted  in  what  he  had  first 
Mid ;  and  aifirmed  that  to  have  been  the  Mid 

mo9t  ttrikinr  objects  in  our  whole  story ;  the 
'  Fire  of  London  :  The  partictdars  of  which  ter^ 
ribJe  calamitj  it  is,  needless  to  recount ;  tliej 
•re  already  wet!  known ;  and,  as  to  tiie  horror 
and  confosion  attending  upon  tfaem^  they  are 
evsier  iniagined  than  described. 

**  Both  the  king  and  the  dnke,  in  person,  be- 
held  from  time  to  time  the  amazing  progress  of 
the  flames,  and  contributed  all  in  their  power 
to  pQt  a  stop  to  their  fury.  For  three  whole 
dny*,  however,  they  continued  irresiftttble ;  and 
on  the  fourth,  as  if  satiated  with  destruction, 
IHi  the  whole  space  from  the  Temple  westward, 
to  the  Tower  Dock,  and  from  Pye-comer 
northward,  to  the  water-side,  a  desolate  chasm 
'  of  smoakiog  ruins.  But,  as  nothing  is  better 
understood  than  the  fact,  nothing  is  more  con- 
troverted  than  the  cause. 
.  'Mn  the  precedmg  April,  the  nation  had 
been  alarmed  with  a  new  Republican  plot ;  of 
^ich,  and  the  execution  of  those  concerned 
in  it,  the  following  account  was  published  in 
the  Gazette  of  April  90  : 

'' '  At  the  sessions  in  the' Old  Bailey,  John 

<  Biaitbbone,  an  old  army  coIoimI,  William  San- 

*  ders,  Henry  Tucker,  Thomas  Flint,  Thnmas 

*  Evans,  John    Myles,  William  Wescot,  and 

*  John  Cole,  formerly  officers  or  soldiers  in  the 
'  late  Rebellion,  were  indicted  for  conspiring 
'  the  death  of  his  majesty,  and  tht  overthrow  of 
^  the  government;  having  laid  their  plot  and 
^  contrivance  for  the  surpfizal  of  the  Tower, 
'  die  killing  his  grace  the  lord  general  Monk, 
'  sir  John  Robinson,  lieutenant  of  his  majesty's 

*  Tower  of  London,  and  sir  Richard  Brown,  and 
'  then  to  have  declared  for  an  equal  division  of 

*  lands,  &c.    The  better  to  effect  this  hellish 

*  design,  the  city  was  to  have  been  fired,  and 
^  tlw  Portcullises  to  have  been  let  down,  to 
'keep  out  all  assistance;   the  horse  guards 

*  to  nave  been  surprised  in  the  Inns  where 
'they  were  quartered,  several  oatlers  having 
'been  gained  for  that  purpose:  The  Tower 

*  was  accordingly  viewed,  and  its  sorprize  or- 
'  deivd  by  boats  over  the  Mote,  and  from  thence 
^  to  scale  the  wall.  One  Alexander  who  is 
'  not  yet  taken,  had  likewise  distributed  sums 

<  of  money  to  these  conspirators ;  and  for  the 
^carrying  on  of  the  design  more  effectually, 

'  they  were  told  of  a  council  of  the  great  ones, 

<  that  sat  frequently  in  London,  from  whom  is- 

*  sued  all  orders ;  which  Council  received  their 
'  directions  from  another  in  Holland,  who  sate 
'  with  the  States;,  and  that  the  3d  of  Septem- 
'  her  was  pitched  on  for  the  attempt,  as  being 

*  found  hj  Lilly's  Almanac,  and  a  scheme 
'  erected  for  that  purpose,  to  be  a  lucky  day ; 
'  a  planet  then  ruling,  which  prognosticated  the 
■  downfal  of  Monarchy.  The  evidence  against 
'  these  persons  was  very  felt  and  clear,  and 

*  rhey  accordingly  were  found  guil^  of  High* 

*  Treason^  and  soSertd  aocofdingly/ 
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house.  It  bemg  intimated  to  the  committee^ 
That  notwithstanding  the  confiession  of  the  said 
Hubert,  it  was  confidently  repotted,  the-  fire  in 

theforemenuooed  Farryner^s  hoiise,  began  byao- 

—     ■         -        -■  ■  ■  - 

**  Of  this  circuitistance,  advantage  has  been 
taken  by  Mr.  Edrard  and  others,  to  insinuatOi 
that  this  enormous  mischief  took  its  r»e  from 
that  quarter :  But  how  tmreasonably,  and  un- 
justly, appears  from  the  very  event  itself; 
since  no  other  part  of  the  plot  took  effect;  and, 
according  to  the  rery  letter  of  this  paragraph, 
the  city  v^as  not  to  have  been  fired,  merely  for 
the  sake  of  perpetrating  so  prodigious  a  piece 
vf  villany,  but  to  facilitate  a  change  of  the  go* 
vernment. 

**  Besides :  In  July,  lord  Arlington,  writing 
to  sir  William  Temple,  declares,  That  no  6'nr 
contented  party  shewed  itself.  And  again,  in 
August  (the  2dd)  to  lord  Sandwich:-^  I  can 

*  assure  you,  with  all  truth,  that,  since  you  left 

*  us,  we  have  bad  less  trouble  and  alarms'  frobk 

*  the  discontented  party  than  ever  we  bad  in 

*  any  year,  since  it  hath  pleased  God  to  restore 
'  his  majesty :  On  the  contrary,  upon  the  noise 
'  of  the  intentions  of  Holland  and  France  to 

*  invade  os,  his  majesty  had  the  offer  of  having 

*  S0,000  men  raised  in  fifteen  days,  by  his  ov^a 

*  party,  without  a  nenny  of  expence  to  himself; 

<  and  liad  the  satisiaction  of  seeing  the  effect  of 
^  those  promises,  by  some  troops  that  bethought 
'fit  to  call  for  in  the  like  manner :    the  sus- 
'  pected  party  concuning  avowedly  in  the  same 

<  resolution,  have  as  frankly  offered  their  es- 

*  tates  and  persons,  in  opposition  to  any  inva- 

*  sion  from  abroad  or  insurrection  at  home,  aa 

*  if  they  did  notdifer  in  any  degree  from  os,  in 
'  their  zeal  Co  serve  the  king.'  And  what  is  still 
more  conclusire,  the  Account  of  the  Fire,  pub- 
lished by  anthority,  concludes  in  the  following 
remarkable  manner : 

'*.  <  And  we  cannot  but  observe,  to  the  confu* 

*  sion  of  all  his 'majesty*^  enemies,  who  eodea- 

*  voor  to  persnade  ttie  world  abroad,  of  great 
'  parties  and  disaffection  here  at  home,  against 
'  nis  majesty's  government,  that  a  greater  in« 

*  stance  of  the  affections  of  this  city  could  never 

<  be  given  than  hath  now  been  given,  in  this  sad 

*  and  deplorable  accident ;    when,  if  at  any 

*  time,  disorder  might  bare  been  expected  from 
'  the  los&es,  distraction  and  almost  desperation 
'  of  some  persons  in  their  'private  fortunes ; 

*  thousands  of  people  not  haivin^  had  haUtac 

*  tions  to  cover  them.  And  yet  ra  all  this  tinie 
'  it  harth  been  so  far  from  any  appearance  of 
'  designs  or  attempts  against  his  majesty's  go- 
'  vernment,  that  his  majesty  and  his  royal  bro* 

*  ther,  out  of  their  care  to  stop  and  prevent  tHe 

*  fire,  frequently  exposing  their  persons  with 
'  very  small  attendance,  in  alt  parts  of  the 
'  town,  sometimes  even  to  be  intermixed  with 

*  those  who  laboured  in  the  business ;  yet,  ne- 

*  Tertheless,  there  hath  not  been  obseirved  so 
'  much  as  a  murmuring  word  to  fUl  fVom  any  ; 

*  but  on  the  coptrary,  even  those  persons  whose 
^  losses  rendered  their  conditions  most  despe* 

*  rate,  and  to  be  fit  otjccu  ef  others'  prayen^ 
•  9H 
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€k)efit.  The  C4MnauUee  tbercfovt  ttnt  for  bim  be  had  after  twelve  of  the  clock  that  iii|^t  gOB« 
the  Mid  Farryner  before  them,  «bo  beiog  exa-  '  tbroogh  ever^  roooi  thereof,  and  found  no  fire 
mined,  said.  That  it  was  impoa^ible  anj  fire  bat  iii  ooe  cbimiieji  where  the  room  waa 
ahould  bapi>en  in  hia  houae  by  accident :  For  ;  pared  with  bricks,  which  fire    he  diligently 


'  beholding  those  frequent  instances  of  his  ma-  { 
'  jestyS  care  of  his  people,  forgot  their  own  , 
'  nuHery,anH  filled  the  streets  with  their  prayers 
'  for  his  mnjesty,  whose  trouble  they  seemed  to 
'  compassionate  before  their  own.* 

**  We  have  here,  therefore,  the  roost  full  and 
autbeutic  testimonials,  that  neither  the  hated 
Nonconformists,  nor  even  the  more  hated  Re- 
publicans (if  we  may  take  leave  to  separate 
those  whom  church-policy  bath  always  so  care- 
fully and  artificially  joined)  are  answerable  for, 
nor  cliaigeable  with,  so  heinons  a  wickedness : 
And  it  may  be  yet  further  urged,  that  disposed 
as  their  adversaries  were  to  accuse  them  of  cri* 
roinnl  designs,  neither  the  ministers  in  their 
letters  to  each  other,  nor  the  public  writiugs  of 
tliose  times,  ever  so  remotely  intimate,  that 
they  were  even  suspected  of  being  concerned 
in  it. 

''  On  the  other  hand,  the  State-\arrative 
just  quoted  (leclare»,that  divers  atrangers,Dutch 
and  French,  wert,  during  ttie  fire,  apprehended 
upon  stispicioji  that  they  contributed  roiKhiev- 
ously  tQ  It;  and  were  all  committed,  in  order 
to  fartlier  examioatiun  :  But,  in  the  very  same 
paragraph,  these  strangers  are  in  a  manner  dis- 
culpated:  For  the  said  Narrative  proceeds 
thus :    '  Notwithstanding  which  suspicions,  the 

*  manner  of  burning  all  along  in  a  train,  and  so 
'  blown  forward  in  all  its  way  by  strong  winds, 
'  makes  us  conclude  the  whole  was  an  effect  of 

*  an  unhappy  chance,  or  to  speak  better,  the 

*  heavy  hand  of  God  upon  us  for  our  kins/ 

**  Bishop  Burnet,  indeed,  tells  us,  without 
specifying  his  authority,  that,  in  resentment  of 
the  burning  of  the  ibhind  Viie,  on  the  7th  of 
August,  by  the  English,  a  project  for  the  burn- 
ing of  London  was  communicated  to  Mr.  de 
\Vitt^  by  whom  it  was  rejected  ;  notwithstand- 
ing which,  so  immediately  after  as  the  2d  of 
September,  that  very  event  took  place. 

**  And,  in  Mr.  d*  £strades*s  Memoirs,  we 
have  a  letter  to  him  from  the  king  his  master, 
concerning  the  joint  operations  of  the  two 
powers  during  the  winter,  which  contains  the 
following  passage : 

"  However,  as  there  is  no  room  to  think 
'  of  a  junction,    the  opportunity  being  slipt, 

*  for  which  I  am  the  more  ^orry,  on  occasion 
'  ofthe^rc  of  London,  which,  had  our  A>rces 
'  been  joined,  might  have  been  a  means  of 

*  our  putting;  a  glorious  end  to  the  war,  I  give 

*  orders  for  disnrming.my  ships,  &:c.' 

''  This  is  all  the,evidence  which  occurs  with 
respect  to  the  concern  of  nny  foreign  po^er  in 
this  dreadful  visitation  ;  and  out  of  this,  even 
a  decypherer  could  scarce  torture  any  solid 
conclusion  either  atralnst  France  or  Holland. 
Of  these  strangers,  it  is  moreover  remarkable, 
that  the  gazette  never  majies  any  farther  men- 
tion :  and,  had  any  circumstances  arose  upon 
their  examination,  tending  to  iufiame  the  na- 


tional resentment  at  that  time,  it  is  Dot  to  be 
imagined,  that  those  at  the  helm  would  have 
let  slip  so  favourable  an  opportunity. 

**  The  populace,  however,  whether  iafi«- 
enced  by  their  own  credulity,  or  misled  by  the 
arti^fices  of  their  betters,  were  stiongly  per- 
soaded,  that  the  Papists  were  the  inceodanes : 
and  this  ctmceit  look  so  deep  a  root,  aad 
spread  so  far,  that  when  the  parliament  met,  a 
committee  was  appointed  by  the  House  of 
Commons  to  take  examinatmns;  who  finding 
it  unsupported  with  rational,,  sober,  and  con* 
sistcnt  evidence,  suffered  it  to  drop,  m  a 
vulgar  error. 

'<  It  is  true,  the  committee  presented  th«r 
report,  but  witb'iut  an  opinion  of  the  particu* 
lars  it  contained  :  nor  did  the  house  coonte- 
nance  it  with  any  vote;  nor,  when  the  torreat 
ran  highest  against  the  Papists,  does  it  appear 
that  this  report  was  printed ;  but,  on  the  coa- 
trary,  the  scandal  was  propagated,  though  th* 
evidence  was  suppressed. 

**  Even  the  wretch  that  was  hanged  (Hii- 
bert)  on  the  presumption  of  having  fired  tha 
City,  was  hanged  on  his  own  Q-ajitic  confes- 
sion :  not  one  witness  appearing  against  bim  : 
and  it  is  remarkable,  that  Hawlea,  in  bis  re- 
marks upon  Fitzharris*s  Trial,  takes  occasioo 
to  say  '  that  the  Commons  resolving  to  es- 
<  amine  Hubert  upon  the  matter,  next  day  Ha« 
*  bert  was  hanged  before  the  House  sat,  and 
'  so  could  tell  no  farther  tales.'  Whereaa^ 
on  the  very  face  of  the  report  it  appears,  that 
Hubert  was  examined  both  leisurely  and  fully  ; 
and,  upon  the  whole,  as  there  is  room  to  think 
the  man  was  mad,  it  is  matter  of  wonder  that 
the  man  was  hanged  at  all. 

<'  la  truth,  if  the  destruction  was  vast,  if  it 
began  suddeoly,  and  lasted  long,  it  seems  to 
have  nothing,  very  surprizing  or  unaccountable 
in  it:  it  began  in  a  bake-house,  where  tba 
buildings  almost  touched  each  other;  the 
streets  were  every-where  exceedingly  dose; 
the  whole  city  was  in  a  manner  composed  of 
lath  and  ttmUr;  the  season  had  been  exceed- 
ingly dry  ;  ajid  the  wuid  blew  very  fresh.  In 
overgrown  cities,  wliere  the  like  circumstances 
meetythe  like  accidents  are  familiar ;  and  thoift 
who  are  most  injured  by  the  effect,  scarce  en* 
quire  alter  the  cause. 

"  To  close  upon  this  head :  Edmundbnij 
Godfrey,  esq.  aAerwards  rendered  so  famous  bj 
the  Popish  plot,  and  his  tragical  death,  who 
had  greatly  distinguished  himself  during  the 
fire,  and  had  as  greatly  contributed  to%vards 
the  suppre«siu)£  it,  was  presented  to  the  king, 
by  the  duke  of  York  :  upon  whidt  occasion^ 
his  majesty  was  not  only  pleased  to  give  bho 
his  public  thanks  and  acknowledgments,  bat 
^al»o  to  confer  on  him  the  hoooar  of  knight* 
hood. 
**  Unless,  therefare,  i(  cfin  be  luppoicdf  tliat 
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raked  up  in  eniben.  He  tvnt  then  asked. 
Whether  no  windofr  or  door  might  let  in  wind 
to  disturb  those  coals  ?  He  affirmed  there  was 
no  Dossibility  for  any  wind  to  disturb  them ; 
anci  that  it  was  absolutely  set  on  fire  of  pur- 
pose. ^ 

Dawes  Weymansel^  esq.  one  of  his  majesty's 
jtisiicei  of  the  peace,  informed,  That  he  saw  a 
nmn  apprehended  in  the  time  of  the  fire,  near 
the  Temple,  with  his  pockets  stuffed  with  com- 
bustible matter,  made  of  flax,  tow,  and  such- 
like maCerials. 

Doctor  John  Parker  informs,  That  he  satv  a 

all  this  was  grimace  and  hypocrisy,  which  would 
he  an  affront  to  human  nature,  there  is  no 
more  reason  to  suspect  any  great  individnal  of* 
conspiring  against  the  city,  than  any  body  of 
men  :  and  weinust  be  forced  to  conclude,  that 
aext  to  the  being  guilty  of  so  black  a  villainy, 
liiere  is  scarce  any  wickedness  greater  than  the 
charging  it  on  the  innocent. 

''But,  if  ne  nre  not  to  condemn  without 
evidence,  we  are  not  to  acquit  where  there 
IS  :  though  the  parliciment  wns  to  meet  on  the 
illst  of  September,  upon  the  13th  his  mojesty 
«ras  pleased  to  put  forth  a  declaration,  relating 
to  the  rebuilding  of  the  city,  which  partook 
more  of  the  air  of  the  monarch,  and  shewed  less 
regard  to  the  absolute  dominion  which  crery 
free  subject  has  over  his  property,  than  wns 
consistent' with  the  constitution;  by  which,  ihfi 
eiecution  of  the  laws  only  is  left  to  the  king, 
and  he  is  never  anihorised  to  assume  the  legis- 
lative power  himself. 

"  The  very  words  of  the  Declaration  here  al- 
luded to,  are  as  follow  : 

«*  *  We  have  therefor^  thought  fit,  most  ne- 
^  cessary  and  agreenble  to  the  great  and  con- 
'  stant  affection  we  have  always  had,  and'nhvays 
'  shall  retain  for  this  our  native  city,  to  u^e 
'  this  expedition  in  pobli^hing  our  thoughts,  re- 
'  solutions,  ard  intentions,  upon  this  great  affair, 

*  that,  though  such  present  rules  and  directions 
'  cannot  be  formed,  as  mmt  upon  more  ma- 
'  tare  deliberation,  be  established  fftr  the  re- 
'  edification :  yet  »uch  inconveniences  may  and 
'  abali  be  pre\'ented,  which  may  arise   by  the 

*  hasty  and  unskilful  builditigs  many  may  pro- 

*  pose  to  erect,  for  their  present  conveniences, 

*  befiire  they  can  know  how  the  same  will  suit 
'  and  consist  with  the  desi<m  that  shall  be  made : 

*  And  if  this  candor  of  our^,  which  resolves, 
'  with  the  blessing  of  God,  so  to  provide  for 
'  the  just  right  and  interest  of  all,  that  no  man 
'  shall  have  cause  to  complain  of  wrong  and  op- 
'predion;  and  if  this  our  seafionableanimad- 
'  rersion  shall  not  meet  with  chat  prudent  sub- 
'  ratssion  we  expect,  but  that  some  obstinate 
'  and  refractory  persons  will  presume  to  erect 

*  such  buildings  as  they  ihall  think  fit,  upon 
'  pretence  that  the  ground  is  their  own,  and 
'  that  they  may  do  with  it  what  they  please, 

.'such  their  obstinacy  shall  not  prevail,  to  the 

*  public,  prejudice ;  but  we  do  hereby  require 
'tht  lotdHBOMjor,  and  th«  other  i&ftgistFatet 


person  in  the  time  of  the  fire,  throw  some  cofh- 
bttstible  matter  into  a  shop  in  the  Old  Bailey, 
which  he  thinks  was  the  shop  of  aa  Apothecary, 
and  that  immediately  thereopon  he  saw  a  great 
snoak,  and  smelt  a  smell  of  brimstone,  the 
person  that  did  thisaim mediately  fun  away; 
but  upon  the  out-cry  of  the  people  he  w«s 
taken  by  the  giiards. 

Mr.  RaTtdai,  Mr.  Han$lam^  Mr.  Humphrey 
Bowser  J  do  all  agree,  That  they  saw  a  person 
flinging  something  into  a  house  near  St.  An* 
tholin's  church;   and  that  thereupon  the  hoosa 

was  on  hre,  and  theatuoak  infested  the  adjacent 

■■  ■  ■...,.  .  ^ 

*  of  the  city  of  London,  in  their  several  11- 
'imits,  to  be  very  watchful  in  such  cases,  and 
'  speedily  to  pull  down  whatsoever  such  mcq 
'  shall  presume  to  set  up,  so  much  to  the  dis- 

*  turbance  of  public  order  and  decency  ;  anif 
'  that  they  forthwith  give  notice  to  us,  or  our 
'  privy  council,  of  such  their  proceedings^ 
'  and  return  the  names  of  such  refractory  peraoui^ 
'  who  presume  to  contemn  this  our  injunction  ; 
'and  we  shall  give  order  for  their  exemplary 

<  punishment,  without  the  violation  of  the  pub- 

*  lie  justice.' 

**  Again,  proceeding  to  particulars  ;  Mn  tba 
*'  first  place,  the  woeful  experience,  in  tlii»  lat^ 
'  heavy  visitation,  hath  sufficiently  convinced 
'  all  men  of  the  pernicious  consequences  which 
'  have  attended  the  building  with  timber,  and 
'  even  with  stone  itself,  and  the  notable  benefit 
'  of  brick,  which  in  so  many  places  hath  rc^siated 
'  and  even  extinguished,  the  fire.  And  we  do 
'  therefore  hereby  declare  our  express  will  and 
'  pleasure,  that  no  man  whatsoever  shall  pre- 

*  sume  to  er«ct  any  house  or  building,  great  or 

<  small,  but  of  brick  or  stone :  And,  if  any  man 

*  shall  do  the  contrary,  the  next  magistrata 
'  shall  forthwith  cause  it  to  be  pulled  down  ; 
'  and  such  further  course  shall  be  taken  for  his 
'  punishment,  as  he  deserves.' 

<*  It  must  however  be  acknowledged  that  thii 
dictatorial  power  was  exened  by  the  king,  at 
the  instance  of  the  lord-mayor  and  aldermen  ; 
that,  if  ever  sncb  a  strain  of  the  prerogative 
would  admit  of  palliation,  it  was  now,  w>ien 
the  city  lay  in  ruins,  when  all  were  in  haste  to 
rebuild,  and  the  mistakes,  trespasses,  and  iq- 
juries,  which  were  like  to  follow  (hereupoi), 
would  probably  create  as  much  confusion  qa 
the  fire  had  left :  And  that  the  king  sweet(.ned 
the  harshness  of  this  decree,  wiib  a  significa- 
tion of  his  intention  to  part  with  any  thing  pf 
his  own,  which  might  render  the  city  mora 
commodious  or  beautiful,  aud  to  remit  the 
earth-money  duty  to  all  those  who  should  coti* 
form  to  the  terms  prescribed  by  it. 

**  Till  the  30th  of  October,  however,  it  did 
not  appear,  tiiac  any  persons  seem*d  disposed 
to  submit  their  property  to  be  thus  modelled 
after  the  king's  good  will  and  pleasure  ;  and,  by 
the  manner  in  which  the  first  net  of  conformity 
to  it  was  made  public,  there  isl  good  reason  to 
conclude,  that  it  was  not  without  much  di£- 
calty  labuiitted  to  at  all."    fialpb. 
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bouses.    And  wbeo  tbu  wm  doBe,  then  was 
no  fire  near  tl^e  place. 

Mr.  MkAatl  Marekt  an  officer  in  the  tfmioed 
bands  in  a  company  of  sir  Bicbard  BfOwn*s» 
apprehended  a  Walloon  in  tbe  time  of  the  fii«t 
at  the  Nag't-head  in  Laaden-bali  Sueet,  with 
an  instrument  like  a  dark-lantborn,  made  (as  is 
conceived)  to  lay  a  train  of  powder,  and  it 
was  fiUed  with  gun-powder.  There  were 
two  more  of  the  same  nation  in  his  com- 
pany. Tber  being  asked  to  what  nse  they 
employed  the  same  inslrnment,  would  give  no 
•ocoont  thereof. 

Newton  Killingtoartk  esq.  informed,  That  be 
apprehended  a  person  during  the  fire,  about 
whom  he  foond  much  combustible  matter,  and 
certain  black  things,  of  a  lon^  figure,  which  be 
could  not  indore  to  hold  in  hu  hand,  by  reason 
of  their  extream  heat.  This  person  was  so 
anrprised  at  first  that  he  would  not  answer  to 
any  question ;  but  being  on  his  way  to  White- 
iuJl,  he  tcted  the  part  of  a  mad-man,  and  so 
continued  while  he  was  with  him. 

Sir  John  Manfnard^  a  member  of  this  house, 
affirms,  That  be  had  some  of  that  combustible 
matter  in  his  hands ;  and  though  it  were  in 
its  natural  sub&tance,  and  uu tired,  yet  ttie  heat 
of  it  was  scarcely  to  be  endured  by  the  touch. 

Mr.  Freeman  of  Soutliwark  brewer,  (whose 
bouse  was  lately  fired)  informs,  That  on  the 
day  his  house  wis  fired  (about  a  quarter  of  an 
bour  before  that  happened)  a  paper  with  a 
bail  of  wild-fire,  cootaintog  near  a  pound 
vjeight  wrapt  in  it,  was  found  in  the  nave  of  a 
wh^l,  m  a  wheeler's  yard,  where  lay  a  great 
4)uantity  of  timber.  Ilow  his  bouse  was  fired, 
be  knoweth  not ;  but  this  he  affirmed  to  the 
Coflunittee,  that  it  could  not  be  by  accident, 
because  there  bad  not  been  any  candle  or  fire 
in  the  house  where  the  hay  lay,  that  whole  day; 
and  that  the  hay  being  laid  in  very  dry,  and  be- 
fore Midsummer,  could  not  possibly  be  set 
on  hx^  within  itself.  Moreover  he  said,  that 
the  hay  loft  was  on  fire  on  the  top  of  the 
bouse,  and  that  the  fire  spread  from  the 
one  end  of  the  roof  to  another  in  an  instant. 

Mr.  Riekard  Hanccod  informs,  That  being 
near  the  Feathers  Tavern  by  St.  Pauls,  upon 
the  4th  of  September,  he  saw  something 
through  a  grate  in  a  cellar,  like  wild-fire :  by 
the  sparkling  and  spitting  of  it,  he  could  judge 
it  to  be  no  other ;  whereupon  he  gate  notice  of 
it,  to  some  soldiers  tJiat  were  near  the  place, 
wbo  caused  it  to  be  quenched. 

I  had  order  from  the  Committee  to  ac- 
quaint you,  that  we  traced  several  penons 
npon  strong  suspicion  (during  the  fire)  to  the 
fjuards,  but  could  not  make  further  discovery  of 
them. 

Thus  far  was  tbe  Report. 

What  follows  was  given  in  to  tbe  Committee, 
but  not  by  them  reported  to  tbe  House  at 
that  time. 

In  obedience  to  an  order  directed  to  roe, 
from  the  hoQOHitble  nomiBittea  of  the  iiouie 


of  Communs,  then  sitting  in  the  Spfakar'a 
Chamber,  on  the  Snd  of  Oct.  1660.  I  di4 
carry  Rubert  Hubert  to  St.  Kathennca  Tower 
by  water,  to  let  me  know  the  place  where  tba 
Swedish  ship  lay,  that  brought  him  and  other 
French-men  from  Stock hohu,  and  he  brought 
me  to  tbe  dock  over  aaainst  Mr.  CorseUia 
his  brew-house,  and  did  then  verifie  to  me  and 
Mr.  Corsellis,  that  the  ship  lay  these,  until 
such  time  as  he  with  Mr.  Peidloa  and  othcta  did 
go  and  set  fire  to  a  hoosev  And  tbia  Hobert 
did  then  further  sav.  That  Mr.  Peidloe  did  fix 
two  fire-balls  to  a  long  pole,  and  pot  thcoi  into 
a  window,  and  that  he  the  said  Rabert  Hubert 
did  fire  one  in  tbe  same  manner,  and  put  it  in 
at  the  same  window.  But  with  all  tbe  inquiry 
and  diligence  that  I  could  use,  I  could  neither 
find  nor  hear  of  any  such  vessel.  And  from 
thence  I  carried  the  said  Robert  Hubert  to 
Tower-hill,  and  did  then  desire  them  to  shew 
me  tbe  house  that  they  did  fire,  and  be  said 
that  it  was  near  the  bndae.  So  we  went  along 
Thames-street  towards  tne  bridM;  but  before 
we  came  to  the  bridge,  the  said  Robert  Hubert 
said,  that  the  bouse  was  up  there  (pointi^ 
with  his  hand  up  Pudding-hioe  A  8o  I  bid  him 
go  to  the  place,  and  he  went alongthe  bric^ 
and  rubbish,  and  made  a  staiul  t  Then  I  did 
ask  one  Robert  Penny,  a  wine-porter,  which 
was  the  bakers  house;  and  he  told  me,  that 
was  the  bouse  where  the  albrcsaid  Robert 
Hubert  stood.  So  I  went  to  Robert  Hubot. 
and  stood  by  him,  and  turned  my  back  tovarda 
the  baker's  house,  and  demanded  of  him  which 
house  it  was  that  he  firsd,  (directing  to  other 
houses  contrary  to  that  hoate)  but  he  tomii^ 
himself  about,  said,  This  was  the  bouse)  (point- 
ing to  the  baker's  house)  that  was  first  fired. 
Then  by  reason  of  his  lameness,  1  set  him  on 
a  horse,  and  carried  him  to  several  other  placet, 
but  no  other  place  he  would  acknowledge ;  bat 
rode  back  again  to  the  baker's  house,  and  said 
ogain,  That  was  the  house  (pointing  at  t^ 
baker Vhousel).  And  this  I  humbly  certify  to 
this  honourable  committee. — By  ma  Jobs 
Low  11 A  V,  Keeper  of  his  inaiesty*s  Cooaty-faoi 
for  Sniry. 

Sir;  Hearing  that  you  are  Chairman  to  tba 
Committee  for  examining  the  fire  of  Ijoodon,  I 
thought  good  to  acquaint  yau  with  this  in* 
formation  that  I  have  received.  William  Cba^ 
neys,  a  hatbaod-niaker,  now  living  upon  Harsly* 
down,  was  upon  Tuesday  mommg,  Sept.  tba 
4th,  1666,  in  Shoe-laae,  and  there  met  with 
a  constable  who  bad  apprehended  a  Frenob* 
man  whom  he  took  firing  a  house  there  with 
fire-balls,  and  charged  the  said  Chapneya  tm 
assist  him,  who  carried  the  said  Frenchman  ta 
Salisbury-court,  hoping  there  to  have  iouttd  n 
justice ;  but  finding  that  place  buining  down, 
returned  into  Fleel«streel^  who  was  prnstnily 
called  upon  by  the  comroaader  of  the  iJn 
Guard,  to  know  what  the  matter.  was»  dia 
constable  told  him,  lie  bad  apprehended  a 
Frenchman  firing  a  house  ia  bboe-lanc^  hm 
^lainined  the  p^raoa^  iiad  connniWfid  b«i  m 
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tbe  guard,  and  told  the  consUble,  b«  would  ••» 
core  hiiOy  and  carried  htm  along  wiih  him. 
The  constable  asked  him,  whether  he  should 
go  along  #ith  hiro,  to  gi? e  in  his  evidence :  He 
replied,  ihat  he  bad  done  enough,  and  might  go 
home.  But  what  became  of  the  Frenchman, 
he  knoweth  not. — Your  humble  servant,  S.  G. 

In  a  letter  directed  from  Ipswich,  for  the 
honoorahle  sir  Robert  Brook,  it  is  intimated. 
That  about  the  30ih  of  August,  1666,  one  of 
the  constables  of  Cotton  of  Uartsmet  Hun- 
dred, being  about  the  survey  qf  that  town, 
about  hearth-money,  was  told  by  one  Mr.  Wil« 
Ham  Tborasiio,  a  Roman  Cotholio  in  that  town, 
That  though  times  were  like  to  be  sad,  yet  if 
he  found  any  cause  to  change  his  religion,  he' 
would  see  he  should  not  want :  And  further 
said  to  him,  What  will  you  say,  if  you  should 
hear  that  London  is  burnt? 

The  AFFIDAVITS  tooching  a  Frenchman,  that 
said  there  were  Three  Hundred  of  them  en- 
gaged in  Firing  the  City. 

The  Informations  of  Richard  Connd  of  St. 
Gile9  an  the  Fields,  Ironmonger ;  William 
Cotes,  Samuel  Page,  Francis  Cogny,  Ed* 
mond  Daikins,  and  Richard  Pardee,  taken 
the  8th  day  of  September,  1666,  by  sir 
Justinian  liweo  knight,  one  of  his  ma- 
jesty's justices  of  the  peace  for  the  county 
of  Middlesex,  upon  oath,  as  foUoweth  t 

BJkhmrd  (knmd  saith,  That  upon  Tuesday 
»i|(ht  last  about  twelve  or  one  of  the  clock, 
there  was  a  Frenchman  brought  by  the  watch 
to  this  Informant's  father's  house,  being  at  ihe 
sign  of  the  White«hart  in  King-streef ,  taken  as 
a  suspicious  person;  the  said  person  being 
questioned  by  them,  whether  he  was  not  one 
«f  those  that  fired  the  city,  or  had  any  hand 
therein,  or  any  privity  or  knowledge  of  any 
that  had  designed  the  same,  or  words  to  that 
e^ect ;  the  said  person  answered  a  great  while 
in  a  fierverse  manner,  quite  difl^nt  from  the 
question.  But  being  farther  pressed  to  tell  the 
troth,  and  being  told,  that  if  he  were  guilty, 
it  would  he  the  only  way  to  save  his  life ;  he 
did  at  first  obstinately  deny,  that  he  knew  any 
thing  of  any  plot.  Whereupon  a  young  man 
took  the  pnsoner  aside,  to  the  end  of  the  room, 
pad  after  some  private  discourse  between  them, 
they  both  returned  to  this  informant  and  the 
rest  of  the  company,  and  the  said  young  man 
spake  jojpcnly  to  us,  in  the  hearing  of  the  pri- 
aencr,  lliat  the  said  Frenchman  and  prisoner 
bad  confessed,  there  were  300  Frenchmen 
that  were  in  a  plot  or  conspiracy  to  fire  the 
city.  Upon  which  this  informant  and  others 
apake  to  the  said  Frenchman  in  these  woirds^ 
or  to  the  same  effect :  Well,  Monsieur,  you  hnve 
4ione  very  well  to  conCeas  what  you  hare  done^ 
nad  no  doubt  bnt  you  may  have  yovr  pardon^ 
sf  you  will  confess  aM  yo«  know  of  thie  plot : 
and  thereupon  filler  Mked  him,  Are  there  no 
■sore  than  300  persons  in  the  said  Plot?  Ht 
imswered,  Thesv  ai«  no  mere  Hksm  300  persons^ 
TlJkvm  we  tpqoired  vte  ifaigr  mrntf^m^  htm  he 


came  to  know  they  were  300 }  To  which  ho 
would  give  no  direct  answer,  but  put  it  off  with 
other  eitravagan't  discourse.  And  being  asked 
why  he  came  to  St.  Giles's  parikh  (wherelse  wag 
apprehended.)  He  told  a  story,  tliat  he  cain« 
from  Islington  Fields,  where  his  master's  soodl 
were  ;  but  the  goods  were  now  removed,  ho 
could  not  tell  whither ;  and  that  his  master  bi# 
him  go  up  and  down  the  fields,  but  would  not 
declare  upon  what  occasion,  or  for  what  end 
he  was  so  to  do ;  and  being  asked  whether 
there  were  300  persons  engaged  in  'this  design 
or  plot  ?  Ue  replied  that  there  were  300  eo* 
gaged  in  it. 

The  several  Informations  of  William  Cotea 
of  CoH-lane  of  London,  painter;  of  Samuel 
Page  of  St.  Giles  in  the  Fields,  weaver ;  of 
Edmund  Dakins  of  St.  Giles  aforesaid,  book- 
seller ;  of  Francis  Cogny  of  St.  Andrews,  UoU 
born;  of  Richard  Panloe,  victualler,  taken 
upon  oath,  he.  tend  to  the  confirmation  of  tho 
foregoing  relation. 

An  Extract  of  a  Letter  from  Hydleburgih  in 
tlie  Palatinate,  Sept.  29, 1666. 

Sir ;  Your*s  of  the  sixth  current  came  on 
WednesdajT  to  me,  and  brought  the  ill  tidinp 
of  the  burning  of  London,  constantly  expected 
and  discoursed  of  amount  the  Jeauiis  to  my 
knowledge  for  these  fifteen  veara  laat  past, 
as  to  happen  in  this  year.  In  which  they  do  alaa 
promise  to  themselves  and  others  introdvclkui 
of  the  public  exercise  of  the  Catholic  relicioiu 

This  letter  was  sent  to  Mr.  Alton,  who  lives 
in  New  Gravel-lane  in  Shadwel,  who  nefoeiaiea 
thebuaineBe  of  the  Palatinate,  and  will  pn« 
duoe  the  original  if  there  be  occasion. 

The  Information  of  Jo«m  CBisgPi,,  School* 
master  in  Enfiekl. 

Upon  Friday  August  31,  Mrs*  St,  Oforga^ 
and  her  eldest  daughter  Susanna  St.  GeoiMy 
both  Popish  Recusants,  eame  to  visit  Mrs* 
Rebecca  Eves,  widow,  at  her  house  in  En- 
field ;  where  speaking  coneemtng  the  eessioa 
of  parliament  drawing  nigh,  Mrs.  St.  Oeorgo 
told  her,  that  some  would  hereafter  he  calked  to 
account  for  a  plot  Being  asked  for  what^ 
She  told  her  in  her  ear.  For  burning  the  ditj. 
Mrs.  Eves  afterwards  hearing  of  the  firing  oC 
London,  (and  going  to  a  placo  where  she  mighl 
behold  it)  met  with  Mrs.  Susanna  St.  Geoigi^ 
(and  amongst  other  disooume)  told  her  hov 
much  her  mother's  words,  whieh  ebe  ipako-thn 
Friday  before,  did  run  in  her  thoughts ;  whiok 
shensptatedtoher  daughter,  who  madt  ihii 
reply,  That  her  mother  was  very  apt  to  lalfca 
and  Uwt  she  had  hoan  fain  to  keep  her  molher 
within  doon  daring  the  fire»  fearing  ImI  «h» 
should  talk. 

After  this  (during  the  fire)  Km.  Evea 
with  Mrs.  Cook,  another  Popish  Reottsani, 
of  the  same  familv ;  to  w|iom  iho  also  mtoied 
Mrs.  St.  Geoigo  nor  words :  who  mado  Ihii 
retuni,ihat  she iraaa  worthf  sromssa  to  k€«f 
fonoiiil 
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Alio  the  lady  St.  George  at  Enfield,  id  the 
Lord  of  Lincoln^s  house,  declared  to  Mrs. 
Rebecca  Eves  oft^te  said  town,  that  within  a 
few  days,  the  city  of  London  woufd  be  Inid  in 
ashes.  This  was  spoken  about  two  days  before 
the  fire  happened. 

lift.  Eves  of  Kn6eld  her  Exiurif  atioit  l»efore 
Idr.  Juiiitfand  Mr.  Marvel,  December  teO^ 
1666,  concerning  Mrs.  St.  George. 

Mrs.  Rebecca  Eves  of  Enfield,  three  or  four 
4ays,  or  within  a  week  befure  the  fire,  reoeiv- 
'ing  a  visit  in  her  own  house,  from  Mrs.  St. 
George  (umongst  other  discourse)  Mm.  St. 
Genr^^e  a&ked  her,  what  news  she  beard  ?  And 
if  she  knew  when  the  parliaroeat  sal  ?  Mrs. 
Eves  replied,  She  thought,  shortly.  The  other 
asked,  if  the  heard  of  any  that  were  to  be 
called  in  quesrion  before  the  parliament?  Mrs. 
Eves  said,  About  wiiat?  Mrs.  St.  George  said, 
About  a  plot.  Mrs.  Eves  asked,  What  plot? 
Mrs.  St.  George  answered.  About  firing  the 
'city.  Mrs.  Eves  said,  I  hope  God  will  preserve 
the  city ;  but  people  u&e  nut  to  be  questioned 
before  the  fact  he  romuiltied.  So  the  dis- 
course was  waved  for  that  time. 

At  the  time  of  the  fire,  Mrs.  Eves  went  out 
to  look  towards  ti>e  fire  ;  and  inentioninir  Mrs. 
St.  George,  one  in  the  company  replied  behind 
lier,  (but  she  cannot  certainly  fix  the  person) 
a  prime  woman  to  keep  counsel  !  After  the 
fire,  Mrs.  St.  George  her  daughter  came  to 
Mrs.  Eres,  who  asked  her.  If  she  remembered 
what  her  mother  hid  said  ?  Stse  suid,  My 
aotother  is  such  a  woman,  she  will  speak  what 
■he  thinks.  Afterwards  she  said,  Thnt  she  had 
much  ado  to  keep  her  mother  in  at  the  time  of 
the  fire,  lest  she  should  speak  some  things  she 
•hoidd  be  auestioucd  for. 

At  the  nrst  discourse,  Mrs.  Eves,  her  daugh- 
ter, and  others  of  the  family  %vere  present.  Mr. 
St.  George,  his  wife,  and  family,  have  since 
laft  Enfield.  They  are  all  great  Pnpists,  and 
there  are  many  more  in  the  neighbourhood. 

A  LSTTSR  directed,  aad  sent  by  the  post  to  Mr. 
Samuel  Thurlton,  in  Leicestersliire,  from  a 
person  nnkoowD,  as  foUowetb  :  dated  Oc- 
tober, 1066. 

My  in  end  ;  Your  presence  is  now  more  ne- 
cessary at  Iy>ndon,  than  %%here  you  are,  that 
you  may  determinp  how  co  dispose  of  your 
estate  in  Soothwark :  for  it  is  determined  by 
human  counsel  (if  not  frustrated  by  Divine 
Power)  that  the  Suburbs  will  shortly  be  de- 
stroyed. Your  capacity  is  large  eimugh  to  un- 
derstand ;  proceed  as  your  genius  shail  in- 
struct you. — Cave,  Cave,  Foge,  Vale. 

Saturday  the  first  of  September,  1666,  the 
day  before  the  fire  io  London,  came  one  Urm- 
straw  from  Ireland,  with  a  letter  from  tbeace, 
to  one  esquire  Holcroft,  at  Eastham  in  Essex, 
(being  related  to  that  family  by  marriaze  ;) 
where  he  supped.  Af^er  which  ha  asked  the 
esquire,  if  he  had  heard  any  thing  of  the  firing 
of  London?  Wlfo  answered  No.  But  Uroi- 
itrew  «aid|  he  would  ihortlj ;  ibr  it  was,  or 


would  be  so  that  night.  The  esquire  answered, 
if  it  were,  he  hoped  it  might  be  quenched 
again ;  as  it  had  been  many  a  time.  But  Urm- 
straw  answered,  No,  it  would  not  be  quenched ; 
for  it  should  be  said  of  it,  as  of  Troy  :  repeat- 
ing a  Latin  verse. 

Nunc  Seges  est  ubi  Trnja  fuiC. 

Now  corn  grows  where, Troy-Town  stood. 

This  discourse  was  managed  pleasantly  hj 
him  ;  after  which  they  went  to  their  beds :  and 
in  the  morniug,  this  Urmstraw  enquires  ear- 
nestly, Whether  they  had  heard  of  ihs  firing  of 
Loudon  that  night  ?  They  answered.  No.  But 
he  prayed  him  to  send  one  of  tlie  family  out,  to 
enquire;  and,  doubtless,  they  would  hear  of  it. 
Upon  nhich  a  messenger  was  sent;  who 
brought  word  from  a  man  that  travelled  upon 
the  road,  that  it  was  on  fire  indeed.  After 
dinner,  this  Urmstraw  desired  his  burse  to  be 
saddled  that  be  might  be  gone.  l*he  esquire 
intreats  him  to  stay  till  next  morning  :  bat  be 
answered,  Therefore  I  would  see  London 
before  it  be  quite  burnt ;  lor  I  shall  never  sea 
it  moro. 

SumKny  morning,  the  fire  being  begun  in 
London,  a  person  cuuiing  from  Deptfbrd^ 
when  he  came  to  Bur.Mab3'-street  end  in  Soutli- 
wark,  hears  a  woman  cry  out  against  a  French- 
man, for  throwing  fire-balls  ;  he  runs  after  him 
and  lays  hold  of  him.  He  n^ked  him,  what 
cotnmi^siou  he  had  for  so  doing?  Ue  answered, 
that  his  conmiission  was  in  his  constancy.  The 
people  coming  in,  they  searched  him,  and 
found  fire  balls  in  his  ptickets.  lie  was  deli- 
vered to  the  guard  in  Southwark,  but  heard  of 
no  more. 

A  Citizen  being  fired  out  of  his  house,  had 
hired  a  lodging  in  Queen  street  in  Coven t 
Garden  ;  and  going  up  iiolborn,  there  being  a 
crowd  of  people,  steps  in  amongst  them,  hears  a' 
woman  say,  that  she  bad  a  band  in  firing  the 
City.  The  people  asked  ber,  whether  she  was 
an  Anabaptist  ?  she  said,  no.  Are  you  an  In- 
dependant  ?  Sbe  said,  no.  Are  you  a  Presby- 
terian ?  tShe  said,  no.  Are  you  a  Roman  Ca- 
tholic ?  To  which  she  would  give  no  answer. 
The  Citizen  asked  her,. But,  Mistress;  had  you 
a  hand  in  burning  the  City?  She  answered, 
what  would  you  have  me  to  say  f  I  have  con- 
fessed it  already,  and  do  deserve  to  die  for  it. 
Xbis  she  said,  with  great  trembling;  and 
seeming  to  be  much  troubled.  The  Citizen 
enquir^  for  a  constable:  the  people  reply, 
there  was  one  gone  for.  But  a  gallant  comes 
and  takes  her  by  the  arm,  and  leads  her  away: 
saying,  he  would  have  her  examined  :  and 
forthwith,  another  gallant  cluseih  with  him; 
and  they  both  carried  her  to  the  Griffin-Tavern 
in  iiolborn.  The  Citizen  follows  them,  to  see 
the  result  of  the  business  :  but  they  with  the 
master  of  the  house  shut  out  the  company  (all 
but  the  Citizen,  supposing  him  to  be  one  of 
their  own  company),  oat  asking  one  the  other 
concerning  bim,  and  finding  him  not  of  them 
put  him  out  again.  Whereupon,  he  goes  to 
the  Belt  compaoj  of  lokliars^  and  caquirai  for 
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tbeir  captain :  who  replied,  he  was  not  there  i 
but  told  btmy  yondtr  is  roy  L.  C.  Unto  whom 
the  Citizen  repaired ;  and  acquainted  his  lord- 
ship, that  there  was  a  woman  apprehended  (and 
rescued  by  a  couple  of  gallants)  that  had  con- 
fessed she  had. a  band  in  biirning  the  city,  and 
was  ^e  such  a  tavern.  Whereupon  the  L.  C. 
•aUed  to  a  captain  in  the  street  and  ordered 
bim  to  go  with  that  man,  and  apprehend  the 
woman  that  he  should  direct  him  to.  Where- 
upon, he  goes  with  the  Citizen,  and  takes  her 
with  the  first  gallant,  who  stood  up  highly  in 
ber  defence,  and  carries  them  b6th  to  nn  ale- 
house on  the  other  side  of  the  way.  Tne 
Citizen  perceiving  that  nothing  wotild  be  done 
with  her,  leaves  his  name  with  the  captain, 
and  where  he  might  be  found  ;  but  was  never 
called  ibr,  to  justify  the  words  spoken  by 
her. 

A  woman  standing  in  White-Chapel  mth  a 
company  about  her,  was  asked  what  the  matter 
was  r  She  said,  that  she  met  two  yuung  men 
ID  that  place,  and  asked  them  how  it  was  with 
the  fire  :  tliey  answered,  It  is  now  almost  out, 
if  it  cau  be  kept  so  ;  but  the  rogues  renew  it 
with  tbcir  fire-balls.  As  saith  another  woman 
young  men  if  you  have  a  heart  to  it,  you  may 
be  hired  to  throw  them.  It  was  asked  her,  what 
was  become  of  the  woman  that  spake  thusP  She 
answered,  that  she  bad  apprehended  her,  and 
delivered  her  to  the  under-beadle  uf  White- 
Chapel  'Parish.  The  woman  falling  under  the 
accusation  (not  being  able  to  deny  it)  there 
being  many  witnesses  at  that  time  that  heard 
it;  she  was  delivered  to  sir  John  Robinson,  but 
beard  of  no  ;nore. 

One  from  France  writes  to  his  Correspon- 
dent in  London,  to  know  the  trutli  of  what  was 
muttered  in  Paris,  whether  London  was  laid  in 
ashes  or  no.  The  letter  being  dated  a  week 
before  the  fire  began. 

From  Surrey  in  or  near  Darkin,  a  person  in 
Ordinarjr  habit,  who  was  yet  obsen'ed  to  take 
place  of  all  the  nobility  and  gentry  among  the 
papists,  seeing  the  people  of  Darkin  mourn  for 
the  burning  of  the  City,  he  spake  slightingly  of 
it,  telling  them  they  should  have  something  else 
to  trouble  themselves  for;  and  that  shortly 
Darkin    should    be  laid  as  low  as  London. 

Whereupon  the  people  made  at  him,  and 
one  Tr.  H.  a  great  Papist,  rescues  him,  and 
sends  liim  away  in  his  coach  to  London.  This 
was  deposed  before  sir  Adam  Brown,  a  justice 
of  peace  and  a  member  of  parliament. 


These  following  Relations  (fur  substance) 
were  delivered  to  bir  Robert  Brooks, 
chair-man  of  the  committee,  a  little  before 
the  prorogation  of  the  parliament. 

A  true  Relation  made  by  one  of  the  grand  jury 
atHickVIiall,  at  a  general  Qanrter-Sessit>»s 
presently  after  the  Fire  in  London,  who  was 
upon  Trial  of  some  of  those  that  fired  the 
City. 

That  near   West-Smitbfield  in   Chicklane, 
tbare  was  a  man  taken  in  the  re ry  act  of  firing 


a  bouse,  by  the  inhabitants  and  neigbboura ; 
and  carrying  him  away  through  Smitbfield,  to 
have  him  before  a  justice  for  the  fisct  com- 
iniibed,  the  king's  life  guard  perceiving  it,  mad* 
up  unto  them,  and  demanded  their  prisoner 
from  them;  but  they  refused  to  let  him  go. 
The  life-guard  men  told  them,  that  he  was  onei 
of  the  king's  servants,  and  said,  we  will  hav« 
him.  AikI  thereupon  they  drew  out  their  swords 
and  pi&tols,and  rescued  him  out  of  the  people's 
hands  by  force  of  aims, 

A  bill  of  indictment  was  brought  against  him^ 
and  two  or  tliree  witnf  s^Tes  did  s^ear  unto  it, 
and  (he  bill  was  found  by  the  grand-jury,  who 
did  carry  it  to  the  Old  Bailey,  and  presented  it 
to  the  Lord  Chief  JustiOe  ;  but  it  came  to  no 
further  trial,  nur  was  ever  seen  after  at  the  Old 
Bailey,  so  far  as  this  p<43oii,  upon  bis  best  en* 
quiry,  could  ever  hear,  or  learct. 

Concerning    an    House- keeper  at  Soho,  who 
fired  his  own  dwelling-house. 

First  he  secured  all  bis  goods  in  bis  garden, 
and  then  went  in  and  fired  his  house ;  which 
when  he  had  done,  he  endeavoured  to  eel 
away  out  at  his  fqre-door.  A  neighbour  de- 
manded ofhim>.wbo  had  fired  his  house  ?  I^ 
answered,  The  Devil.  Upon  that,  his  neigh- 
bour bad  him  btaiid,  or  he  wDuld  riin  his  halbert 
into  his  guts.  His  answer  was,  if  you  do,  thero 
are  enough  left  behind  me  to  do  the  work. 
Whereupon  he  was  secured,  and  a  bill  of  indict^ 
ment  brought  against  him,  and  about  three 
witnesses  did  swear  to  it :  and  his  son  came 
in  as  witness  against  him ;  who  was  demanded 
by  the  foreman,  what  he  cuuld  sny  as  to  tbo 
firing  of  his  father's  hou^e  ?  He  said,  that  hit' 
father  did  fire  it  with  a  fire-ball.  It  waf  de- 
m«inded  of  him,  whether  he  did  fire  it  above 
stairs,  or  below  I  He  answered,  above  stairs. 
The  Bill  was  likewise  found,  but  the  petty  jury 
did  not  find  him  guilty. 

A  maid  was  taken  in  the  street,  with  two 
fire-balls  in  her  lap .:  some  did  demand  pf  her| 
where  she  had  them?  she  said,  one  of  the  king's 
life«guard  threw  them  into  ber  jap.  She  was 
ask e«1,  why  she  bad  not  caused  him  to  be  ap- 
prehended ?  She  said^,  that  she  knew  not  what 
they  were.  She  was  indicted  for  tliis,  and  the 
bill  found  against  her,  and  turned  over  to  the 
Oid  Bailey  ;  but  no  prosecution  upon  it. 

'lu  the  time  of  ihe  fire,  a  constable  took  e 
Frenchman  firing  an  house,  seized  on  him; 
and  going  to  a  magistrate  with  him,  met  his  R. 
H.  the  D.  Y.  vrho  asked  the  reason  of  the 
tumult.  One  told  him,  that  a  Frenchman 
was  taken  firing  a  hou^e ;  his  H.  called  for  the 
man,  who  spake  to  him  in  French  s  The  D. 
asked,  who  would  atte«it  it?  the  constable  said, 
I  took  him  in  the  act,  and  I  will  attest  it. 
The  D.  took  bim  into  bis  custody,  and  said, 
I  will  secure  him.    But  he  was  heard  of  no  moi^h 

On  Monday  the  third  of  September,  there 

was  a  Frenchman  taken  firing  a  house ;  toad 

^upoQ  searching  of  him,  fire  Udls  were  found 

about  him.     At  wliich  time  four  of  the  iifi^ 

guards  rescued  the  Frenchmen,  and  took  him 
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mmf  firoa  the  people,  after  their  usoel  mut^ 
«er  in  Um  wMt  time  of  the  fire. 

One  Mr.  Belland,  e  FreQcbmen,  lifing  et 
Merylebone,  who  boaght  great  ilore  of  paste- 
board Ibr  a  GonskJerahte  tiiae  before  the  fire  of 
the  city  of  London^  to  the  qaantity  of  80  groM 
in  one  ebop,  and  mach  more  elsewhere,  was 
«iked  by  a  citizen.  What  he  did  with  all  chat 
paste«board  ?  He  answered  that  he  made  fire- 
works for  the  king's  pleasure.  Thecittsen 
asked  him,  What  doth  the  king  gire  you? 
He  replied,  Nothing,  only  I  have  respect  at 
court  t  The  citiaen  said.  Take  heed,  Mr.  Bel- 
land,  you  do  not  expend  your  estate,  and  Uken 
lote  your  reepect  at  court,  for  you  are  at  a 
great  charge.  Belland  answered.  Sir,  do  you 
think  tUs  a  great  matter  f  I  use  all  this  myself; 
But  if  you  did  see  all  the  great  ifuantities  I  have 
made  elsewhere  in  three  several  places,  three, 
four,  and  five  miles  off,  you  would  say  some- 
thing. Anotlier  time  tne  stationer  with  whom 
he  dealt  for  the  pasteboard,  being  at  bis  bouse  at 
M atyleboiie,  and  wondering  at  the  many  thou- 
•amn  of  fire-works,  that  lay  piled  up  of  several 
«orts,  he  said,  Sir,  do  you  wonder  at  this  ?  If 
you  ihoilM  see  the  quantity  that  I  have  made 
«Uewhere  by  other  men  you  woaUl  wonder  in- 


The  Sunday  before  the  fire  began,  this  Bel- 
tasd  came  to  the  shop  where  he  was  wont  to 
bay  hii  pasteboard,  tuit  the  stationer  being  not 
Itwwe,  he  desired  a  citiaen  (the  stationer's  neigh- 
bout^  lo  speak  to  him,  and  to  let  him  know 
that  be  had  macb  wronged  Urn  in  disappoiotiog 
him  of  the  four  gross  of  pasteboard  wfaioh  he 
ahouid  have  had  of  him,  and  said  that  be  should 
AOtdo  his  work  by  tbe  time ;  and  that  if  he  had  it 
aot  by  Taesday  night,  it  would  come  too  hite, 
be  ehould  have  no  ocoaiion  for  itai\crthat 
(which  was  the  Tuesday  night  before  the  fire) 
lir.  Belland,  said  the  citiaeb,  What  is  the  i«a- 
•on  of  your  haste  ?  Hate  yon  any  shew  sud- 
fltaly  before  the  king  f  M  which  he  bluihed, 
«nd  would  give  no  answer.  Says  the  citiven, 
Wh«t  kind ef  fireworks  do  you  make?  only 
anoh  as  will  crack  and  run  ?  BeUaad  answered , 
I  make  of  all  sorts ;  Some  that  will  bum  and 
«mke  no  orack  at  all)  but  will  fly  up  in  a  pure 
'body  of  flame,  higher  than  the  top  of  Paul's, 
«iid  waver  in  the  air.  Says  the  citisen,  Mr. 
Belland,  when  you  make  ymir  shew,  shall  I  see 
St?  Yes,  said  Belbmd,  I  promise  you,  and 
gfiva  his  band  upon  it.  Which  citiien  tfi  the 
lima  of  the  fire,  oeing  upon  the  Thames  in  a 
boat,  saw  to  his  great  amazement,  sundry 
bodies  of  fire,  burning  above  the  fire  of  the  houses 
«s  high  again  as  Pad's,  wavering  in  the  air,  di- 
tvetly  acoordiog  to  Belland's  description. 

And  after  3ie  bor'niHg  of  the  city,  some 
mttaens  agreed  -to  go  to  Marylebone,  to  speak 
srith  dM  Belland ;  and  by  the  way,  met  with 
bis  two  maids  aod  bis  boy  ;  and  Jmving  some 
baowladge  of  them>  asked  for  yonng  Mr.  Bel- 
laad :  who  told  tham  he  was  not  at  home, 
Mitber  knew  tbey  where  he  was.  But  the 
€itiae«  obearving,  that  they  carried  with  them 
oabhitoAiid  ——***—  Bairia"  dflssimL  oanaludad 


they  were  going  to  him,  and  toM  them  to,  whereat 
they  were  surly,  ond  bade  them  go  kmk  him, 
for  they  would  not  tell  them  where  he  was. 
.Upon  that,  the  dtiaena  resolved  to  follow  them, 
and  did,  till  tbey  oame  to  Whitehall,  The  ser- 
vants went  up  stairs,  and  down  stairs,  en  par- 
pose  to  have  lost  them^  but  could  not,  for  tbey 
kept  dose  to  them :  And  at  last,  one  of  the 
maids  went  to  a  door,  aod  knocked ;  cryiog  out, 
they  were  dogged  by  two  men,  that  they  ceaki 
not  be  rid  of.  With  that,  young  Mr.  BeUaad 
opened  the  door,  saying  to  one  of  the  citiieas. 
Sir,  your  servaat :  Huw  do  yon  do  ?  One  of 
them  answered.  Both  I,  and  many  thousand 
families  more,  are  the  worse  for  yea ;  foryoo, 
under  pretence  of  makiug  fireworks  for  the 
king,  have  destroyed  a  f»imoos  city,  and  ruined 
a  noble  people.  To  which  Belland  replies,  I 
make  nothing  but  innoceur  things,  that  will  do 
no  harm  ;  fur  which  [  have  a  patent  from  the 
king.  But  the  citizen  answered,  if  the  kiag 
gave  yon  a  patent,  it  was  but  for  yourself.  Who 
answered,  No.  Said  tlie  citiaen,  what  made 
you  then  to  employ  so  many  men,  in  so  many 
places  ?  No,  said  Belland,  I  set  no  man  to 
work ;  neither  know  I  any  man  that  aiakes  of 
them,  hut  myself ;  though  he  had  often  before 
said  otherwise.  While  tliey  were  thus  dis* 
coursing,  old  Belland  looks  from  under  the 
hangings ;  Sir,  said  he,  I  hear  you  charging  my 
son  with  suspicion  of  burning  the  city  ;  I  pray 
you  speak  lower  (casting  his  eyes  about,  feaiing 
the  ladies,  passing  by,  might  hear  ;)  and  said. 
My  son  doth  nothing,  but  what  he  hath  a  pa- 
tent from  f  lie  king  for ;  and  shall  have  an  order 
to  sue  any  man  that  shall  accuse  him.  And  he 
said,  my  son  is  no  prisoner,  hot  lodged  here,  to 
prevent  him  from  the  mge  of  the  common 
people.  Well,  said  the  citizen,  vou  must  give 
an  account  for  what  you  have  done  :  And  so 
they  shut  the  doo^  upon  them.  The  citizen 
wont,  and  enquired  whose  lodgings  they  were ; 
and  were  told,  they  belonged  to  a  lady. 

The  Information  of  Thomas  Middlbtoit,  chv« 
ruigeon,  kte  inhnbitant  of  St.  Brides, 
London. 

I  the  said  Thomas  Middleton  do  hereby  cer- 
tify, That  upon  the  Sunday  in  the  afternoon, 
the  day  wherein  the  dreadful  fire  brake  ont  in 
Pudding-lane^  which  consumed  the  cif^,  hear- 
ing the  general  outcry  that  the  city  was  fired  by 
Papists  and  French,  I  repaired  to  the  top  o(  a 
church  steeps  near  the  Three  Cranes  m  the 
Vintrey ;  where  myself  and  several  others,  ob- 
served tise  motion  of  the  fire  for  two  or  duee 
hours  together :  And  we  all  took  notice,  that 
the  fire  did  break  forth  out  of  several  houses, 
when  the  houses  which  were  then  burning  were 
at  a  good  distance  from  them  every  way.  Aod 
more  particularly,  I  saw  the  fire*break  out  from 
the  inside  of  Lawrence-Poullney  steeple,  n-ben 
there  was  no  6  re  near  it.  These  and  such  like 
observations,  begat  in  me  a  persuasion  thst  ibe 
lire  was  maintained  by  design.  Upon  Monday 
I  ropaired  again  into  the  city,  and  found,  as  the 
daj  before,  a»t  the  five  did  braak  fortfi  in  <rii>> 
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hoasM,  hi  u  great  diMance  one  from  another. 
And  as  I  was  returning  home,  passing  througli 
Watling-streec  by  a  tobacco  merchauc's  bousei 
I  saw  the  master  of  the  house  oome  down 
StairSy  driving  a  young  fellow  before  him ;  say- 
ing to  him,  *  You  rogue,  do  you  come  to  rob 

*  me  f  what  did  you  do  .in  my  garret  f'  or 
words  to  that  purpose  ;  and  pushed  him  out  of 
doors :  All  whith  I  obserred,  and  he  seemed  te 
be  a  Frenchman ;  he  was  a  short,  blacL  fel- 
low, of  about  99  years  of  age :  And  as  soon  as 
he  was  out  of  the  hoose,  be  ha?ing  a  loose  coat 
on  in  a  way  of  privacy,  shuffles  something  un- 
der his  coat ;  whereupon  I  laid  hold  of  him 
and  said,  *  Sirrah,  what  have  yon  there  ?*  The 
fellow  replied,  *  \Vhat  is  that  to  you ;  the  mas- 
'  terof  the  boose  knows  tae.'  Upon  that  I 
asked  the  master  of  the  house  whether  he  knew 
the  fellow?  he  answered,  he  knew  him  not. 
Whereupon  I  searclied  the  fe!k>\v,  and  found  a 
born  of  powder  about  him ;  and  as  soon  as  the 
powder  was  discovered,  he  fell  a  rubbing  of  his 
aandsy  they  being  all  bUck  with  powder.    He 

^  iiad  abo  about  him  a  book  intituled,  The  Jew- 
ish Government.  I  charged  him  ttiat  he  was  a 
Frenchman,  because  he  spake  broken  English, 
but  he  denied  it  and  did  much  vaunt  himself. 
There  coming  a  constable  by  with  bis  staff,  I 
required  him  to  carry  him  to«  prison,  and  I 
would  assist  him :  So  we  conveyed  him  to  Old- 
Bridewell  ;  and  by  the  way  the  people  were 
ready  to  kill  him,  calling  him  French  rascal.  I 
prayed  tliem  to  forbear,  for  josrice  would  give 
him  reward.  I  told  the  fellow  he  would  be 
banged ;  he  made  slight  of  it,  saying,  '  If  1  die 

*  my  soul  shall  be  saved,  but  yours  shall  he 

*  damned.'  And  When  he  was  put  into  Bride- 
wcU,  i  desired  that  he  might  be  secured,  and 
none  anffered  to  speak  with  him  till  he  were 
ciamined  before  a  magistrnie,  because  the  to- 
bacco merchant's  house  was  presently  burned 
apon  it.  But  so  it  happened  on  the  next  day, 
chat  the  fire  came  on  and  consumed  my  house 
smd  goods ;  so  that  I  was  forced,  with  my  fa- 
mily, to  flee  into  the  country ;  and  what  be- 
came of  the  fellow  I  know  not,  Old  Bridewell 
being  burnt  also.  And  ooder&tanding  that  the 
Parliament  hath  appointed  a  Committee  to  en- 
quire after  the  actors  in,  and  Aimenters  of  that 
terrible  fire ;  I  thought  good  to  inform  the  ho- 
nourable Committee  thereof,  that  they  may 
send  for  the  keeper  of  the  said  Bridewell,  to 
know  what  became  of  the  fellow,  that  he  might 
receive  justice  accordini;  to  his  demerit.  Thus 
much  I  ihou^bt  myself  obliged  to  do,  as  in  duty 
bound  to  God  and  my  country  ;  all  which  I  am 
ready  to  affirm  upon  oath,  when  I  shall  be 
thereunto  called.  Tbo.  Middlbtom. 

In  the  time  of  the  fire  near  Bridewell,  there 
was  a  man  sadly  bemoaning  ihe  great  loss  he 
.  was  like  to  sustain  (the  fire  then-  being  within 
Hve  or  six  houses  of  him)  did  beseech  the  peo- 
ple for  God*s  sake  (they  hnrving  no  goods  of 
their  own  in  datrger)  to  come  in  and  help  hira 
to  throw  out  trunks,  chests,  beds,  &c.  out  at  a 
window,  having  procured  two  carts  or  waggona 
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to  carry  theib  away.    Whereupon  I  ran  into 
his  house  with  several  others,  broke  down  his. 
window^  threw  oof  his  goods  and  loaded  the 
carts ;  and  there  being  some  interval  of  tiuie 
before  the  return  of  the  carts,  and  seaing  a 
room  wherein  were  many  books  and  loose  pa- 
pers, which  seemed  to  be  a  library,  I  went  in 
and  took  down  a  book,  which  proved  to  be 
Gvid's  Metamoq>hosis ;    and  while  I  was  look- 
ing upon  it,  there  came  into  the  same  room  an 
old  man  of  lof^  stature  with  a  white  frock,  who 
looked  also  on  the  book  as  it  was  in  my  hand ; 
I  took  hlta  in  my  mind  to  be  some  groom  come 
ont  of  a  stable,  and  thought  him  to  be  pre- 
sutnptttOusly  foolish,  supposing  such  a  mean-like 
old  man  ignorant  of  that  language  in  which  the 
book  was  written,  it  being  LAtin ;    but  I  spoke 
not  to  him.    In  the  mean  time  there  brake 
forth  a  fire  amongst  the  papers  which  were  be- ' 
hind  us,  there  being  none  m  the  room  but  he 
and  I.      Whereupon  tlie  rest  of  the  people 
coming  in,  oried  ont,  *  We  had  set  the  room 
'  on  fire  t'  and  rushing  in  open  us,  put  oat  the 
fire  with  their  feet.    Whereupon  I  took  hold  of 
tht^  old  man  by  the  buttons  under  the  throat, 
and  said,  *  How  now,  father  ?  it  must  either  be 
*  you  or  I  that  must  fire  these  papers.'    There 
was  a  small  thing  of  a  bUck  matter,  which 
looked  like  a  piece  of  link  burning,  which  ques* 
tionless  set  fire  on  the  papers,  but  it  was  imine* 
diatety  trod  out.    A  tumult  of  people  thronged 
in ;  and  when  I  said,  <  How  now,  father !'  and 
took  bold  on  him,  be  said,  Parctmihi, Domini: 
The  people  whitih  did  not  Onderstand  it,  cried 
out,  '  He  is  a  Frenchman,  kill  him  ;'  and  with 
pulling  of  him  his  peruke  fell  off;  then  appeared 
a  bald  skull,  and  under  his  frock  he  had  black 
cloaths,  I  think  of  hishop-sattin ;  whereupon 
He  seemed  to  be  a  grave  eccieaiastic  person.   I 
had  much  ado  to  save,  him  from  tfie  people,  but 
at  last  brought  him  before  the  Duke  of  York. 
We  found  in  his  pockets  a  bundle  of  papers 
closed  op  with  wax  hke  a  waeket,  which  wan 
delivered  to  the  D.  of  Y.    I  know  not  what 
was  written  in  them,  neither  do  I  know  what 
countryman  he  was|  but  methought  he  looked 
something  Jesuit-like.    This  I  am  Certain  of^ 
that  when  1  went  into  the  room  there  was  no 
fire  in  it,  and  it  was  fired  when  there  was  none 
but  he  and  I  in  it,  yet  1  cannot  say  I  saw  him 
do  it,  though  I  cannot  hutsttspe<^  be  did  it,  and 
the  rather  because  there  were  several  housea 
untouched  betwixt  tbis  house,  and  where  the 
fire  was  coming  on,  when  the.  papers  in  the 
library  were  thus  on   fire  as  I  have  related. 
What  became  of  this  fellow,  after  we  bad  do> 
livered  him  to  his  royal  highness,  I  have  not 
beard.  JoHir  Stswaat. 


Thus  fiir  concerning  the  Report  and  Infbrmil- 
tions  about  the  Fire  i  now  follows  a  true  Ae<- 
counc  of  what  was  repreeented  to  another 
Committee  of  Pariiament,  tonchiifg  dtelnso- 
lency  of  Popish  Priests  aftd  Jcivkt  aad  tlje 
Increaae  of  i^operfi  im, 
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At  the  Committee  appointed  to  certify  Infor- 
noAtions  toochin);  tbe  Insoleocjf  of  Fopi»h 
Priests  and  Jesuits,  and  the  Increase  of 
Popery. 

Ordered,  That  th^se  several  iDformaUons 
proceeded  on,  in  parsaance  of  the  said 
power  of  the  Committee,  he  reported  to 
the  House  in  reference  to  the  Insolencjof 
the  Popiith  Priests  aod  Jesuiu,and  the  In- 
crease of  Popeiy. 


As  to  the  Increase  of  Popery,  Mr.  Hancock, 
minister  of  Chilnioth  in  Wilts,  informs.  That 
meeting  with  one  Mr.  Thomson  about  a  montli 
since,  coming  from  Mass  out  of  Somerset-house 
chapel,  and  discoursing  to  him  about  his  reli^ioD, 
asked  him  if  there  were  many  lately  turned  to 
it?  Thomson  answered,  < Thousands.'  And  being 
demanded  what  encouragement  there  was  to  it  ? 
Replied,  *  There  would  be  a  change*  suddenly.' 
(Report  bis  carnage  to  the  Committee.) 

Mr.  TAmksoa  being  summoned  before  tbe 
Committee,  did  beluive  himself  rery  insolent- 
It:  they  have  commanded  me  to  report  it. 
fieing  asked,  Whether  he  had  not  a  shop  in 
Somerset-house  where  Popish  books  and  Popish 
knacks  were  sold  ?  He  said  he  had ;  and  that 
bis  man  sold  such  books  and  beads,  and  other 
ihings.  And  said.  There  was  one  cnicifii,  no 
relics ;  but  wished  he  Iiad  some  good  one.  ^e 
^  aaid  that  ha  was  a  Roman  Catholic,  and  thanks 
God  for  it.  He  said  he  was  do  priest,  but 
wished  he  were  in  %  capacity  to  be  one.  He 
•aid  he  had  not  taken  the  Oath  of  Allegiance 
and  Supremacy,  nor  would  do  it.  He  said  be 
would  take  any  oath  that  any  Christian  prince 
should  require,  but  not  the  Oath  of  All^iance, 
intimating  some  mixture  in  it.  He  said  he  had 
taken  the  Oath  pf  Allegiance  to  tbe  king  of 
Spain,  and  was  a  subject  to  tbe  king  of  Spain. 

One  Mr,  Ath  a  minister,  late  of  Capel  in 
Surrey,  informed.  That  being  at  Canfield  in 
Lancashire  this  last  summer,  he  saw  great  re- 
sort on  Sundays  to  Caufield-house,  the  hoase 
of  a  Papist ;  and  asking  some  that  were  going 
thither,  what  the  occasion  was  of  their  resort 
thitlief,  they  told  him  they  were  going  to  Mass, 
and  iliat  one  Mr.  Robinson  a  priest  did  say 
MasA.  Mr.  Ash  did  likewise  inform,  that  he 
thought  the  number  of  those  that  went  to  Mass 
Co  that  house  on  Sundays,  was  af  great  as  the 
Protestants  that  went  to  the  parish  church. 

One  Mr.  WeltUn,  deputy -ordinary  for  Mid- 
dlesex, did  inform.  That  in  his  accustomed  at- 
tendance on  the  prisoners  at  Newgate,  about 
the  time  of  execution,  Romish  priests,  and  par- 
ticularly one  Mr.  Hanry  a  Jesuit,  hath  con- 
itantly  used  to  resort  to  the  prison  at  those 
times,  and  doth  persuade  the  prisoners  to  be- 
come Papists ;  and  that  divers  have  been  al- 
tered ia  their  religion  by  them,  and  turned  to 
popery. 

Mr.  W»oUen  informetb,  That  on  Oct.  16th 
be  wcot  to  Newgate,  aiid  meeting*  with  one 
}Iow»rd  an  voder-keeper  at  the  door,  desired 
lo  »pe»k  irith  tHr,  ttimtt  ihf  FrtVidmmi,  who 


was  then  condembed:  Howard  told  him  that 
he  could  not  speak  with  him  yet,  for  Mr.  Har- 
vey, the  aueen-mother's  conJessor,  was  io  pri* 
vate  with  nim ;  and  said,  this  Harvey  used  fre- 
^ttkntly  to  come  to  the  prison  after  condemna- 
tion, and  that  where  one  prisoner  died  a  Pro* 
lestant,  many  died  Papists.  Mr.  Wootten 
said,  that  after  some  stay  he  saw  Mr.  Hanrey 
come  out  from  Mr.  Hubert,  and  then  he  was 
admitted  to  have  speech  with  him. 

Mr.  Csmdfy,  keeper  of  Newcate,  did  inform. 
That  Mr.  Harvey  the  Jesuit  did  frequent  the 
prison  at  Newgate  about  the  times  of  the  exe- 
cution, upon  the  pretence  of  tbe  queen's  cha- 
nty, and  did  spend  much  time  wkh  the  priso- 
ners in  private,  and  particularly  did  so  before 
the  last  execution,  night  after  night.  Mr. 
Cawdry  said  likewise  of  the  nine  that  suffered, 
eight  died  Papists,'  whereof  some  he  knew 
were  Protestants  when  they  came  into  tbe 
prison. 

It  appeared  upon  several  informations,  that 
Mr.  Harvy  and  other  priests,  did  not  only  re- 
sort to  Newgate  at  times  of  execntioik,  but  like- 
wise to  the  White  Lion  in  Southwark,  and  other 
places  in  the  country,  and  used  their  endea- 
vours to  pervert  dying  prisoners. 

Thomas  Barmet^  late  a  Papist,  informed. 
That  when  be  was  a  Papist,  and  resorted  to 
genttemens'  houses  in  Berkshire  that  were 
Papists ;  there  was  almost  in  every  gentleman's 
bouse  a  priest,  and  instanced  in  divers  private 
gentlemen  in  that  county.  Others  inform  tbe 
like  in  Surrey. 

Mr.  Cottman  did  inform,  thai  one  Mr.  Car- 
penter, late  a  preacher  at  Colledge  hill,  did 
m  discourse  tell  Cottman,  **  That  the  indg- 
ments  of  God  upon  this  kingdom  by  the  plagne 
last  year,,  and  lately  by  tbe  fire  in  Londoiiy 
were  come  upon  this  land  and  people,  frir 
their  forsaking  the  true  Roman  Cathohc  ra^ 
ligion,  and  shaking  off  obedience  to  the  pope, 
and  that  if  they  ivould  return  to  the  church  of 
Rome,  the  pope  would  rebuild  the  city  at  hit 
own  Tharge.^  Carpenter  said  likewae  to  Cott- 
man, '*  That  if  he  would  come  and  bear  him 
preach  the  next  Sunday  at  bis  liousa  io  Qoeen 
street,  he  would  give  twenty  reasons  to  prove, 
that  tile  Roman  Catholic  was  the  true  religion, 
and  his  the  false ;  and  that  our  bible  bad  a 
thousand  falsities  in  it,  and  Uiat  there  was  nv 
true  scripture  but  at  Rome,  and  their  church.*' 
Carpenter  at  the  committee  confessed,  that  he 
had  formerly  taken  orders  from  the  church  of 
Rome  to  be  a  pri^t,  but  said  he  had  renounced 
that  church  and  takca  orders  in^Englaod. 

The  next  thing  is  the  Information  of  their 
Insolency,  and  I  shall  begin  with  their  scorning 
and  despising  the  Bible. 

One  Tkomm  Williami  an  officer  in  sir  Wil- 
liam Bowyer^s  raiment,  ipformed,  that  one 
Ashley  a  Papist,  seeing  a  woman  read  in  a 
bible,  asked  her  why  she  read  in  that  damnable 
presbyteriap  bible,  and  6ai()>  »  pUy  book  wiv» 
•9(09d» 
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Thomai  Baruet  of  Bing6eld  in  Berkshire, 
ioforiDedy  that  being  ac  one  Mr.  Young's 
bouse  in  Bin^eld,  at  fiartholotnew-tide  last, 
Mr  Young  said  to' the  brother  of  this  Thomas, 
in  his  hearing,  that  within  two  years  there 
•hould  not  be  a  protcstant  in  England.  Tho- 
nat  Bamet,  informed  further,  thai  beioK  at 
Mr.  Doncaster's  house  in  Bingfield,  one  Mr. 
Thural,  son-in-law  to  Mr.  Doncaster,  (and 
both  Papists)  said  to  this  informer,  (who  was 
then  likewise  a  Papist,)  The  people  take  me 
for  a  poor  feilow,  but  I  shall  find  a  thousand 
or  two  thousand  pounds  to  raise  'a  party  of 
iiorse,  to  make  Mr.  Hathorn's  and  Mr.  Bul- 
lock's fat  guts  lie  on  the  ground  ;  fOr  it  is  no 
more  to  kifi  an  heretic,,  than  to  kill  a  grass- 
liOpper,  and  that  it  was  happy  for 'him  that  he 
was  a  Catholic,  for  by  that  means  he  shall  be 
•ne  that  shall  be  mounted. 

Mr.  Linmood,  scrivener  in  White-chapel,  in- 
formed.  That  about  the  90th  of  October  last, 
meeting  with  one  Mr.  Binks  a  Papist,  and  jdia- 
Goursing  with  him,  Binks  told  him,  that  there 
was  amongst  the  Papists  as  great  a  design  a^ 
ever  was  in  England,  and  he  tliought  it  would* 
be  executed  suddenly.  Being  ask^  how  many 
Papists  there  were  about  London  ?  he  answer- 
ed, about  seven  thousand,  and  in  England  an 
hundred  thousand  were  armed. 

Mr.  Oakt.  a  physician  dwelling  in  Shadwcll, 
informed,  That  a  little  after  the  burning  of 
London,  one  MV.  Carpenter,  a  minister,  came 
to  hi^  house  in  Tower-wharf,  and  spake  to 
bim  to  this  purpose :  I  will  not  say  that  I  am 
a  Papist,  but  this  I  will  say,  that  1  had  rather 
4Ue  the  death  of  the  Papists,  and  that  my  soul 
ahonld  be  raised  with  their  resurrection,  than 
cither  to  be-  Presbyterian,  Independant  or 
Ani^ptiit ;  and  I  tell  you,  the  Papists  have 
liitherto  been  his  majesty's  best  fortification ; 
ioi  when  Presbyterians,  Independents  and 
Anabaptists  forsook  and  opposed  him,  then 
they  stood  by  him,  and  helped  him ;  and  he  is 
now  resolved  to  commit  himself  into  their 
hands.  And  take  it  upon  my  word  in  a  short 
time,  the  Papists  will  lay  you  as  low  as  that 
house  (pointing  to  an  house  that  was  demol- 
ished) for  they  are  able  to  raise  forty  thous^d 
men,  and  I  believe,  the  next  work  will  be  cut- 
tins  of  throats.  This  was  sworn  by  Mr.  Oaks, 
before  sir  John  Frederick,  a  member  of  the 
house. 

Miriun  Pilkington  being  present  when  the 
words  were  spoken,  doth  affirm  them  all, 
save  only  those,  That  the  king  is  resolved  to 
commit  himself  into  the  Papists  hands.  Those 
she  doth  not  remember. 

H€nry  Youngs  a  distiller  of  hot-waten,  in* 
formed,  that  about,  April  1661,  being  in  the 
Jesuits  College  in  Antwerp,  one  Powell,  an 
English  Jesuit,  persuaded  him  to  turn  a  Roman 
Catholic,  and  said,  Tliat  if  he  intended  to  save 
his  life  and  estate  he  had  bM  turn  so»  far 
within  seven  years  he  should  sec  all  England 
of  that  mf  igion.    Young  replied,  that  the  city 


of  London  would  never  endure  it.  Powel  an* 
swered,  that  within  five  or  six  years  they  would 
break  die  power  and  strength  of  London  in 
pieces,  and  that  they  had  been  contriving  it 
these  twenty  years ;  and  that  if  Younz  did 
live,  he  should  see  it  done.  The  said  x  oong 
did  likewise  inform,  that  shortly  after  his  coo^ 
it)g  into  England,  one  Thomson  and  Copervel, 
lx>th  Papists,  did  several  times  say  to  him, 
that  within  five  or  six  ^irears  at  the  farthest, 
the  Roman  Catholic  religion  should  be  all  over 
in  this  kingdom. 

Jatper  Xjoodwm  of  Darking,  in  the  countj 
ofSarrv,  informed.  That  about  a  month  sinca. 
one  Edward  Complin,  a  Papist,  said  to  him, 
you  must  all  be  Papists  shortly;  and  that 
now  he  was  not  ashamed  to  own  himself  a 
Roman  Catholic,  and  to  own  his  priest  (nam- 
ing two  that  were  in  Darking  in  the  houses  of 
two  Papists;)  and  likewise  said,  that  in  twenty 
four  hours  warning,  the  Roman  Catholics 
could  raise  thirty  thousaud  men,  as  well  armed, 
ai  any  men  in  Christendom. 

William  Wttmer  of  Darking  informed,  Tha) 
the  said  Edward  Complin  did  tell  him,  that 
the  Roman  Catholics  in  England^  could  io 
twenty  four  hours,  raise  thir^  thousand  horse 
and  arms :  and  upon  tayipg  so,  pulled  out  hw 
crucifix  and  beads,  and  said,  He  was  not 
a&hamed  of  his  religion. 

John  Grawufer  of  Darking,  informed  that 
about  a  year  since  being  in  his  house,  reading 
the  bible,  one  Thomas  Collins,  a  Papist,  said 
to  him,  Are  you  still  a  church-^er  ?  had  yois 
not  better  turn  Roman  Cathobc  ?  if  you  sta  j 
till  you  are  forced  none  will  abide  you.  And 
said  further,  that  there  was  a  man  beyond  sea 
h^  prophesied,  that  in  sixty  six,  if  the  king 
did  not  settle  the  Romish  religion  in  England, 
be  would  be  banished  out  of  the  kingdom,  and 
all  his  posterity.  And  Collins  further  said, 
that  he  being  lately  turned  a  Roman  Catholic, 
he  would  not  be  a  Protestant  for  the  world. 
He  wished  Graunger  again,  in  the  hearing  .of  his 
wifo,  (which  he  affirmed  to  the  committee) 
to  turn  his  religion ;  for  all  the  said  prophecy 
yrould  come  to  pass  in  sixty  six. 

Robert  HolUmay  of  Darking  aforesaid  la- 
formed.  That  one  Stephen  Gnffin,  a  papist, 
said  to  him.  That  all  the  blood  that  had*becA 
shed  in  the  late  civil  war,  was  nothing  to  that 
which  would  b6  shed  this  year  in  England. 
Holloway  demanded  a  reason  for  these  words, 
in  reaard  the  kingdom  was  in  peace,  and  no 
likelihood  of  trouble;  and  said.  Do  you  Par 
pists  intend  to  rise  and  cut  our  throats  when 
we  are  asleep  ?  Griffin  answered,^  Tliat's  no^ 
matter,  if  you  live,  you  shall  see  it. 

Ferdinand  de  Massida,  a  Portoguese,  and 
some  years  since  a  Romish  priest,  but  turning 
Protestant,  informed.  That  one  father  TafT,  a 
Jesuit,  did  tba  last  year  teil  Mm  at  Paris,  That 
if  ell  England  did  not  return  to  the  church  of 
Rome  they  should  all  be  destroyed  the  next 
year. 
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Mr.  Sawuul  Cottman  of  the  Mtddlt-Tcniplc» 
'  barrister,  infurmed,  That  abont  two  yean  since, 
one  Mr.  Jevistoiif  a  Popish  priest,  and  called 
b^  ihe  name  of  father  Garrefi  did  persuade 
bini  to  turn  pnpist,  and  he  stiuuld  want  neither 
profit  nor  (irf  ferineoi.  Mr.  Cot tman  object- 
ed, thai  he  intended  to  practise  the  law,  whicii 
be  could  not  do  if  he  turned  papist,  because  he 
mu^t  take  the  oath  of  Suprewacjr  at  lus  being 
called  to  the  bar ;  and  if  be  were  a  papist  he 
must  not  take  it.  Mr.  Jeviston  replied.  Why 
not  take  the  oath?  It  is  an  unlawful  oath,  and 
Void  iptojaeto.  And  after  some  pause,  said 
farther,  6rst  take  the  oath  and  then  I  ^ill  con- 
vert you.  He  said  further,  The  king  will  not 
own  himself  to-be  head  of  the  church.  And 
taid  further,  You  in  England  that  set  up  the 
Dutch  to  destroy  our  religion,  shall  6nd  that 
they  shall  be  the  men  to  pull  down  yours. 

Mr.  StanU^f  an  officer  to  the  duke  of  Or> 
mond  in  Ireland,  informed.  That  coming  out 
of  Ireland  with  one  Oriel  (who  owned  himself 
ef  the  order  of  the  Jesuits,  and  com missio tied 
from  the  pope  to  be  lord  primate  of  Ireland, 
and  archbishop  of  Armagh)  and  falling  into 
some  discourse  with  him,  lie  told  him,  **  That 
there  had  been  a  difference  between  him  and 
jome  other  of  the  Jesuits  in  Ireland,  and  that 
part  of  the  occasion  was,  that  one  father  Walsh, 
and  some  other  of  the  iesuits  there  did  dispense 
with  the  papists  in  Ireland,  to  take  the  oath  of 
sllegianoe  and  supremacy,  by  virtue  of  a  stand- 
ing commission  from  the  pope  which  he  had 
to  do  it,  during  this  f^in&'s  life;  and  Oriel 
thought  they  onght  not  to  do  it  by  virtue  of  the 
•tandiag  commission,  hnt  shonld  take  a  new 
commission  from  the  pope  every  year  to  do  it.'' 
And  likewise,  **  That  he  brought  eight  boys 
out  of  Ireland,  whom  he  intended  to  cnrry  to 
Flauderiy  to  brc«d  up  in  some  of  the  colleges 
there."  And  at  his  taking  shipping  to  go  for 
Flanders,  he  shaked  his  foot  towards  England, 
terming  it  Egypt,  and  sxid  **  He  would  not  re- 
turn  into  £nc;land,  till  he  came  with  50,000 
men  at  his  heels.'' 

A  French  merchant  being  a  papist  liriqg  in 
St.  Michaers  lan^,  London,  writes  in  a  letter  to 
bis  friend.  That  a  great  number  of  men  and 
arms  were  ready  here,  if  those  he  wrote  to  were 
ready  there.  He  being  upon  the  intercepting 
of  this  letter,  searched ;  forty  fire-locks  were 
found  in  "his  house,  ready  loadeo  ;  which  were 
carried  to  Fisfamonger»-baIl,  a  month  or  more 
before  the  fire,  and  he  committed  to  prison, 
but  since  released. 

A  poor  woman  retaining  to  one  fielson's 
bouse,  a  papist,  about  Darking  in  Sorrey,  was 
aohdted,  that  she  and  her  husband  would  turn 
Boman  catholics;  which  if  they  did  volunurily 
•ow,  they  would  be  accepted  of;  bot  if  they 
staid  a  little  longer,  they  would  be  forced  whe- 
ther they  would  or  no;  and  then  they  would 
not  be  esteemed.  This  was  deposed  before 
iir  Adam  Brown,  a  member  of  pariiamenL 

A  complaint  being  oiade  against  a  sugar- 
baler  at  Foz<ball,  hit  boose  was  searched  by 


Uentenaat  colonel  Lutly,  who  ibond  there 
several  guns,  with  such  locks,  as  no  EngUsIn 
man  (who  was  at  the  taking  of  thefls)  could 
discbarge;  together  with  brass  blunderbutset 
and  fire- works,  of  a  furious  and  burning  nature : 
Trial  being  made  of  a  small  uart  of  them,  the 
materials  were  di^cerned  to  oe  sulphur,  aqo^ 
vitse,  and  guu-p^mder,  whatever  else. 

In  a  lettrr  to  sir  John  Fredoricband  Mr. 
Nathaniel  Heron,  from  lior^bam  inSusaei,tbo 
8th  of  Scpteinbir,  1666.  Subscribed  Henry 
Clw^ne.  Wherein  is  mentioned,  that  the  said 
Henry  Chowne  had  tlioughts  to  come  to  loov 
don  that  week,  but  that  they  were  in  distrao- 
tion  there,  conceruing  the  papists,  fearing  they 
would  shew  themselves  all  that  day;  and  that 
he  had  been  to  search  a  papist's  Imose  withis 
six  miltrs  of  that  place.  He,  with  another  jti^ 
tice  uf  peace  met  the  gentleman's  brother  (who 
is  a  priest)  poing  to  London,  whom  they  search* 
ed  a  ltd  found  a  letter  about  him,  which  he  had 
received  that  morning  from  his  sister,  twenty 
miles  uff  from  him  ;  wherein  is  expressed.  That 
a  great  business  is  in  hand,  not  to  be  committed 
to  paper,  as  the  times  be. 

Your  Committee  have  thought  fit  to  give  no 
opinion  upon  these  Informuuons;  but  leavt 
the  matter  of  fact  to  your  judgments. 

I  am  commanded  to  tell  you, That  your  ContT 
mittec  have  several  other  things  of  this  na- 
ture under  their  Inquiry. 

As  a  further  instance  of  the  audacious  and 
insolent  behaviour  of  these  Popish  Recusantay 
take  the  following  Copy  of  Verses  made,  and 
the  n  scattered  abroad  ov  some  of  their  paityi 
iu  West  minster- hall,  and  several  other  placea 
about  the  city,  and  elsewhere  in  the  kingdons 

Covre  la  feo,  ye  Hugonots, 
That  have  so  branded  us  with  Plots, 
And  henceforth  no  more  bonfires  make, 
Til^  ye  arrive  the  Stygian  Lake.      I 
For  down  ye  must  yee  Hereticks,    — 
For  all  your  hopes  of  Sixty-six.       7 
The  liand  against  you  is  so  steady, 
Your  Bnbylon  is  full rn  already. 
And  if  you  will  avoid  that  hap, 
Return  into  your  mother's  lap ; 
The  Devil  a  mercy  is  for  those, 
That  Holy  Mother  Church  oppose. 
Let  not  your  Clergy  you  betray  ; 
Great  e^es  are  f  ipc,  and  see  the  way. 
Return  in  time,  if  you  will  save 
Your  souls,  your  lives,  or  ought  you  bavt. 
And  if  you  live  till  sixty-seven, 
Confess  you  had  fair  warning  given. 
Then  see  in  time,  or  aye  be  blind. 
Short  time  wiH  shew  you  what's  behind. 

Dated  th^  5ih  day  of  Nov.  in  the  year 
1666,  and  the  first  year  uf  the  Restora- 
tion of  the  Church  of  Rome  io  England. 

Not  long  a(Ur  the  burning  of  London,  Hu 
Brook  Bridges,  a  yoong  gentleman  of  tlie  Tena* 
pie,  as  he  was  gomg  to  attend  Divine  Service 
m  the  TeflBfle  duuch^  in  m  pew  ibeife  ibiwd 
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this  foUowiDg  Paper,  which  iromedintelj  either  | 
by  binuelfi  or  a  relation  of  his,  was  delivered  i 
to  sir  Wiltian  Morhce,  one  of  his  majesty's  | 
principal  secretaries  of  state;  the  contents  of 
ihe  Paper  are  as  follows : 

^       A  TTornta^  to  Prolettantu 

I,  who  have  been  a  Papist,  from  my  infimcyi 
till  of  late,  and  in  zeal  for  their  horrid  prin* 
aples,  had  too  i^reat  a  share  in  the  firings  of  the. 
city.  And  did  intend  to  do  further  mischief  to 
the  Protestants  (of  which  1  am  now  and  ever 
•hall  be  a  member)  do  upon  abhorrence  of  thaT 
villainy,  and  religion  that  hath  moved  me  to 
it,  declare  to  all  Protestants,  the  approach  of 
their  sudden  rain,  that  it  may  be  prevented,  if 
it  be  not  too  late. 

When  I,  toge^r  with  other  Papists,  both 
French,  Irish,  aod  English,  fired  the  city; 
others  were  employed  to  massacre  the  Pro- 
testants, we  thinking  thereby  to  destroy  the 
heads  of  your  religion;  hot  the  massacre*  was 
disappointed  by  the  fear  of  him,  who  was  the 
chim  agent  in  this  villainy.  And  the  fire  not 
having  done  ail  its  work,  they  have  often  en* 
deavoured  to  fire  the  remaining  part.  They 
intend  likewise  to  land  the  French  upon  you : 
to  whose  asaisti^ce  they  all  intend  to  come, 
and  for  that  purpose  are  stored  with  arms:  and 
have  so  far  deceived  the  king,  thtt  they  have 
the  command  of  most  part  of  the  army,  and 
the  sea  pores.  The  rrench  intend  to  land 
at  Dover,  that  garrison  being  most  Papists ; 
•nd  the  Papiftts  in  England,  have  express  com- 
maod  from  Rome,  to  hasten  their  business  be- 
fore the  next  parliament;  and  to  dispatch. 
Therefore  as  you  love  your  lives  and  fortunee, 
prevent  your  ruin,  by  disarming  all  the  Papists 
in   England,  especially  C.   L  from   the 

Tower,  and  the  L.  D  ■«  ,  and  all  his  adhe- 
rents and  soldiers,  from  Dover,  and  by  dis- 
jarming  all  Papists.  I  have  such  an  abhor- 
rence, that  I  would  williogly  undergo  any  pu- 
•ishmentforit ;  and  declare  myself  openly,  were 
I  not  assured  that  I  could  do  you  more  good 
in  concealing  my  name  for  the  present.  Delay 
Dot  from  following  these  directions,  as  you  love 
your  lives;  and  be  not  deceived  by  any  pre- 
tences whatsoever. 

An  Impartial  Account  of  some  Inforu ATiong 
taken  before  several  Justices  of  the  Peace, 
concerning  the  several  Fires  happening  of 
late  in  and  near  the  City  of  X/)ndon. 

About  the  latter  cikI  of  June,  and  in  July, 
one  Joseph  Harriion  came  several  times  to  the 
Greyhound- inn,  in  Uolborn,  pretending  to  en- 
quire for  letters  for  hitnscli;  and  alK>ut  the 
beginninji;  of  July  comes  into  the  said  inn,  and 
meeting  Mr.  Atkins,  the  master  of  tite  said  inn, 
be  the  said  Harrison  asked  him  for  a  can  of 
beer;  whereupon  Mr.  Atkins  ordered  his  man 
to  draw  iwo  cans,  drinking  one  himself,  and 
giving  the  other  to  Harrison.  After  which,  the 
•aid  Harrison 'took  Mr.  Atkins  by  the  hand, 
•nd  led  him  out  of  his  own  yard  into  Holbom, 
and  by  the  raila  in  the  street,  the  said  Harrison 


the  said  Atkins  to  put  off  bis  bot»« 
and  dispose  of  his  goods  as  soon  as  he  could  ; 
for  vrithia  three  weeks  or  a  month,  there  would 
be  great  and  dreadful  fires  in  and  about  Lon- 
don. Mr.  Atkins  asked  him,  How  he  knew 
so?  The  said  Harrison  replied.  If  you  will  not 
believe  me,  you  may  choose :  and  so  \e(i  him. 

One  Monday,  July  the.  3dth,  Mr.  Atkins's 
wife  hearing  of  the  fire  at  the  George^inn,  m 
South wark,  went  to  lier  mother  at  the  Talbot* 
inn,  in  Soutbwark ;  th6  back  part  of  which  s^d 
inn  is  adjoinini*  ti>  iheGeoree-inn,  and  waf 
likewise  on  fire ;  and  being  there,  she  espied 
the  aforssaid  Joseph  Harrison  in  the  yard,  and 
remembering  the  aforesaid  advice  to  her  bus* 
band,  desired  some  persons  that  were  neit  her, 
to  lay  hold  of  him ;  which  being  done,  he  was 
conveyed  to  a  foot  company  that  stood  in  arma 
near  the  said  inn,  judging  that  the  nearest 
place  to  secure  him.  After  which,  sir  John 
Smith,  one  of  the  sherifls  of  London,  was  ac- 
quainted with  the  whole  matter.  Upon  which 
he,  with  the  L.  C.  went  to  the  said  companyp 
and  in  the  hearing  of  several,. gav^  charge  to 
the  captain  of  the  said  company  to  keep  him 
safe  until  they  had  time  to  eiamme  him.  After 
the  fire  was  put  out,  sonoe  went  to  enquire  after 
the  prisoner,  and  the  captain  told  them,  the 
L.  C.  had  discharged  him. 

The  neat  day  beinjg  Toesday^  a  person  wat 
informed  that  tlie  said  Harrison  taught  school 
in  Threadneedle- street,  mid  that  he  boasted  of 
his  deliverance,  and  said,  That  the  L.  C.  woe 
pleased  to  honour  him  so  far  as  to  take  him  in 
his  barge  with  him  to  Whitehall,  and  bid  him 
hue  be  patient  a  while,  and  he  should  havo 
satisfaction  from  the  persons  that  had  troubled 
him.  But  hearing  where  to  find  him,  endea* 
vours  were  used  to  retake  him,  and  acconlingly 
was  acoomplished  on  Wednesday,  July  87,  an4 
had  before  the  worshipful  sir  John  Frede- 
rick, who  sent  him  te  Bishopsgate,  and  ordered 
him  to  be  brought  before  (he  lord  mayor  and 
court  of  aldermen  tlie  next  day  to  be  examined. 
Before  whom  were  these  following  things  proved 
against  him  upon  oath. 

"  1.  That  ne  hath  had  frequent  correspon- 
dency with  Jesuits  and  papists.  2.  That  he 
hath  spoken  to  several  of  his  acquaintance  to 
go  with  him  to  popish  meetings,  declaring  that 
he  knew  of  many.  3.  That  he  hath  been  per- 
suaded to  turn  Mendicant  Friar,  and  hath 
been  oiTered  a  stipend  to  turn  to  the  Romish 
Religion.  4.  That  lie  knew  there  would  be 
divers  great  and  dreadful  fires  in  and  about 
London  within  a  months  5.  That  he  advised 
friends  to  ri4  their  hands  of  all  their  concerns 
in  and  about  London,  for  there  would  he  a 
great  consumption  of  houses  there.  6.  That 
when  he  was  in  the  custody  of  the  Foot-Com* 
pany  aforesaid,  Mr.  Atkins  aforesaid,  affirming 
to  swear  the  former  Article;  he  threatened 
him,  if  he  did,  ic  should  cost  him, the  best  house 
he  bad.  7.  That  he  said  there  were  40,000 
French.  Papists  lately  come  over,  to  his  know- 
ledge; besides  many  that  were  amongst  as 
alreiMiy.     8.   The  Lord  Mayor  asking  him. 
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who  perwaded  him  Co  turn  calbolic  f  He  an- 
•weredy  The  kiog's  uader-lmrber,  Phwipt.^ 

After  wbicby  m  told  the  Court,  That  when 
be  was  appreh«Dded  for  these  things,  mj  L.  C. 
discharged  hitn,  and  took  bim  with  him  in  his 
hv^e  to  White-hall.  He  further  told  the 
Court,  That  he  was  soma  time  ao  assistant  to 
Mr.  LovejoTi  schoolmaster  at  Canterburj,  and 
that  be  bad  letters  testimonial  of  his  good  be- 
haviour from  the  dean  of  Canterbury :  Upon 
which  my  Lord  Major  remembering  that  he 
had  seen  him  with  Mr.  Lovejoj,  and  said,  that 
Mr.  Lovejoj  told  him,  That  be  was  an  idle 
rogue.    And  so  he  was  committed  to  Newgate. 

On  Saturday  the  50th  of  July,  it  was  further 
deposed  upon  oath  b?  Thomas  Roe,  before  sir 
John  Frederick,  as  folloirs : 

The  iKFORifATion  of  Thomas  Roe  of  Bernard- 
Inn,  Gent,  taken  the  3d  of  July,  1670, 
by  sir  John  Frederick,  Alderman,  one  of 
His  Majesty's  Justices  of  Peace  ia  the 
City  of  London,  npon  Oath,  as  folio  wet  h  : 

Thomas  Roe  saith,  that  he  hath  for  at  least 
18  or  13  vears  lait  past  been  acquainted  with 
one  Josepn  Harrison,  who  was  examin^  lately 
at  the  Guild-hall,  London,  before  the  honoura- 
ble the  Lord  Mayor  and  Court  of  Aldennen, 
upon  suspicion  ox  his  being  a  conspirator  in  the 
firing  the  city  and  sttborbs  in  several  parts 
thereof. 

Thomas  Roe,  and  Joseph  Harrison,  haVing 
been  school- fellows  at  Eton  College,  and  be- 
ing thereby  acquainted ;  Joseph  Harrison  hath 
several  times  lately  been  with  him,  and  advised 
him  to  with-draw  his  concerns,  and  remove 
above  twenty  miles  out  of  the  city ;  for  that 
the  city,  and  twenty  miles  round,  would  be 
suddenly  destroyed  and  laid  waste  (or  to  that 
purpose.)  Whereupon  Thomas  Roe  asked  him. 
Whether  he  were  privy  to  any  such  conspiracy, 
or  concerned  in  its  agitation?  pressing  him 
with  divers  arguments  to  discover  what  be  was 
acquainted  with  of  that  kind.  Harrison  re- 
plied, That  he  had  no  personal  ^d  positive 
knowledge  thereof.  Thomas  Roe  demanded 
upon  what  ground  then  he  did  thus  advise 
lum  ?  Joseph  Harrison  replied.  That  he  was 
sometimes  convereant  among  some  Papists,  and 
perceived  a  plot  or  desttn  was  carrying  on  by 
them  against  the  dty  of  London^  %ad  the  Pro- 
testant Religion;  wUch  plot  or  design,  said  ha, 
the  Papisu  call.  The  Game  of  Trap,  or,  do  you 
understand  Trap  ad  Crucem,  which  is  the  watch- 
word amongst  theni.  Further,  Joshua  Harrison 
said,  that  he  was  informed  of  those  things  by 
some  German  Protestants,  and  that  he  had 
offers  of  50/.  per  annum,  made  him  by  some 
Jesuits  and  Papists  to  turn  to  their  religipn  ; 
but  he  had  refused  it,  and  would  not  embrace 
the  Romish  religion. 

Thomas  Roe  further  saith.  That  above  five 
weeks  since,  he  walked  through  New-Cbeap- 
ftidfe,  and  from  thence  into  Mark- Lane,  fvith 
Joseph  Harrison,  in  company  with  Mr.  Mosely 
(a  gentleman  belonging  to  fiemards-Inn  like- 
wir)  and  ona  of  hu  aoquaiotance,  together 


with  another  nao,  a  stranger  to  Thonas  Roe^. 
Upon  their,  first  associating,  Harrison  said  onto 
him,  That  he  would  not  discover  himself  to  ba 
an  Engtisbman,  but  pretend  himself  to  be  a 
German  or  Italian  (whether  of  the  two  he  doth 
not  well  remember)  and  that  he  might  not  de- 
tect himself,  spake  in  the  Company  as  occasion 
offered  in  Latin.  But  leaving  the  pkice  where 
thev  tarried  in  Mark-lane,  going  towards 
fiishopsgate-street,  Mr.  Harrison  told  Mr.  Ro« 
secretly,  Ihat  he  believed  that  Mr.  Mosely 
understood  the  Game  of  Trap  by  some  signa 
he  had  observed  from  hmi,  and  that  he  wouM 
try  him.  Then  going  altogether  iiiio  a  boose, 
about  the  end  of  Threadneedie-street,  Mr. 
Harrispn  (having  by  this  time  discovered  him* 
sdf  to  be  an  Eu^iisiiman,  said  Trap,  and  made 
a  cross  over  his  face  with  his  6nger,  directing 
himself  to  Mr.^  Mosely :  Whereupon  Mr. 
Mosely  did  also  say  Trap,  cros^itig  his  forehead 
and  face  two  or  three  times,  and  with  a  quick 
motion  drew  his  finger  over  his  own  throat. 
Upon  which  Mr.  Roe  asked  Mr.  Mo»ely  what 
was  the  meaning  of  1  rap  ?  But  he  rerased  to 
tell.  Mr.  Roe  urging  him  again.  He  replied, 
He  would  not ;  saying,  You  are  not  of  my  re- 
ligion. Then  Mr.  Mosely  asked  Mr.  Harrison 
wtrnt  his  name  was?  (for  he  knew  him  not  by 
name)  he  answered,  Harrison.  Mr.  Mosely 
replied,  I  never  saw  your  name.  Mr.  Harrison 
made  answer,  It  is  Don  Olanso  del  Harrisonio; 
if  so,  saith  Mr.  Mosely,  I  have  seen  your 
name. 

After  this,  Mr.  Mosely  and  the  other  stranger 
being  parted,  and  Mr.  Roe  and  Mr.  Harrison 
being  alone:  said  Harrison,  I  tald  you  Mr. 
Mosely  did  understand  Trap ;  you  may  sea 
there  is  a  list  of  the  Trap-Gamesters.  Now 
whether  Mr.  Mosely 's  imitation  of  Mr.  Har* 
risen  was  feigned  or  real,  Mr.  Roe  could  not 
distinguish:  But  as  they  two  were  passing 
through  Cheapside  homewards,  Mr.  Harrison 
looking  upon  the  New- Buildings,  said.  To 
what  purpose  do  they  build  this  poor  city,  it 
will  be  again  destroyed ;  at  the  same  time  be 
pointed  at  two  several  persons,  saying,  That  it 
a  Trap-Gamester,  and  there  goes  another  Tritp- 
Gamester. 

Mr.  Roe  further  informs.  That  since  the 
last  Term,  Mr.  Harrison  told  him,  he  would 
write  all  the  rogueries  of  the  Trap-Game  and 
Gamesters  in  a-Play ;  and  that  he  would  under- 
take to  shew  him  26  papists  meetings  in  and 
about  the  city  and  suburbs  of  London ;  but, 
said  lie,  some  of  them  are  very  private,  and  if 
yuu  be  discovered  not  to  be  a  papist,  (you  will 
pcradventure^  be  poisoned  or  stabbed. 

Mr.  Roe  doth  further  say,  That  when<  the 
said  Harrison  ad?iscd  him  tp  remove  with  all 
his  concerns  about  90  miles  from  London,  that 
the  said  Roe  asked  him  if  Windsor  were  not 
far  enough,  it  being  both  their  native  place,  and 
about  the  distance?  The  said  Harrison  an- 
swered. Not ;  reflecting  upon  the  Castle.  And 
further,  Harrison  told  Mr.  Roe  that  the  Jesuits 
could,  by  a  compositioi^  of  ingredients,  make 
such  a  matter,  the  fame  of  which  would  oor* 
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rupc  mnj  man's  inteUects;  and  that  he  the  said 
Harrisoo  could  do  it. 

A  faithfal  Account  of  the  Apprehending  of  a 
ScotchmaOy  some  time  sinqe  bjf  William 
Colhorne,  at  the  CrosSi'kejs  in  Fleet-street, 
as  followeth. 

A  Scotchman  pretending  great  respect 
he  had  for  William  Colboroe  aforesaid,  came 
to,  him  and  advised  bim,  That  by  all  means 
he  should  remove  his  goods  out  of  Loudon, 
and  dispose  of  his  bouse.  William  CoW 
bume  asked  him.  For  vrbat  reason?  The 
Scotchman  implied.  Because  that  he,  with 
many  others,  were  employed  to  set  the  r)e- 
mainder  of  London  on  fire ;  and  that  *  they 
would  set  it  on  fire  in  several  places  at  one 
time :  Ana  Chancery-lane  end  (which  is  near 
the  aforesaid  Colburne's  house  (they  intended 
to  set  first  on  fire.  Upon  which,  William  Col- 
bume  apprehended  bim  ;  and  being  brought  to 
his  triaJy  he  was  sentenced  to  stand  in  the 
pillory ;  and  did  accordingly,  three  times  ; 
once  at  the  end  of  Chancery-lane,  and  twice 
in,  or  about  the  Old  Exchange. 

Much  more  might  be  said,  but  that  our  aim 
is,  to  be  as  brief  as  is  consistent  with  the  truth 
of  the  matter  of  fact  in  our  narrative.  Thete- 
fore  we  refer  any  that  desire  further  satisfac- 
tion, in  every  particular,  to  William  Colburne 
aforesaid,  who  will  fully  inform  them. 

j^n  Account  of  the  Firing  of  Mr.  Delanoy's 
house,  near  Pepper-aUey,  in  Southwark, 
January  1666>7,  by  John  Satterthwait,  a 
Papist,  as  appears  by  the  oath  of  Margaret 
Clarke,  then  servant  to  Mr.  Delanoy,vvho 
was  in  by  the  said  Sattertbwait,  to  assist 
him  in  the  burning  of  her  master's  house, 
and  suffered  death  for  the  same. 

.1  Margaret  Clarke,  being  shortly  to  suffer 
death  for  that  which  I  have  deserved,  and 
jam  mucji  humbled  for,  and  desire  to  lie  low 
before  God,  under  the  sense  of  my  own  guilt, 
do  give  the  world  an  account  of  the  truth  of 
my  case;  for  I  would  not  be  guilty  of  a  lie, 
now  I  am  to  appear  before  my  Judge  within  a 
few  minutes.  1  herefore  I  do  say,  and  sjiall 
declare  tbe  truth  of  the  matter,  as  I  shall  an- 
swer it  before  my  Lord  and  Judge. 

Upon  tbe  126th  of  January  1666-7,  John 
Sattertbwait  came  to  me,  as  I  was  going  out 
of  my  master's  gate,  and  did  diesire  me  to  tell 
him  whether  my  master  and  mistress  were  at 
home?  And  I  answered  him,  No.  And  he  told 
me,  That  he  hoped  he  should  have  an  oppor- 
tunity to  speak  with  me,  for  he  had  something 
I  to  say.  ,  And  I  answered  bim,  if  he  had  any 
thing  to  say,  I  should  be  so  civil  to  give  him 
the  hearing  when  I  had  time  (for  then  I  was  in 
haste.)  Then  he  came,  the  next  day,  with  tbe 
same  request;  and  I  returned  the  answer. 
Then  the  third  time  being  Wednesday,  he 
came  again,  and  used  great  importonity ;  and 
.expressed  some  kindnesses,  as  if  he  had  been 
li  saicor;  and  prevailed' with  me  to  go  into  tbe 
9^^i^  viM>  hifla  to   an  al**Jbousc^  where 


were  two  men  more  of  his  company :  And 
after  some  little  discourse,  he  propounded  to 
me  this  wicked  and  horrid  design,  which  I  was 
to  have  been  engaged  in  with  tbem  ;,  that  is,  to 
let  them  into  my  master's  house,  to  set  it  on 
fire:  And  for  a  reward,  they  promised  me 
3,000/. ;  which  sum  I  was  to  receive  at  the 
neece-Tavern  in  Holbom,  enquiring  for  a  room  * 
in  the  said  Tavern,  called  the  figure  9.  Then 
coming  out  of  the  ale-house,  they  would  fain 
have  had  me  away  with  them ;  saying,  Come 
Jet  us  take  coach,  and  go  into  Fleet-street ;  for, 
said  they,  there  we  have  a  priest  of  ours,  who 
lodges  at'a  grocer's,  that  shall  confess  you,  and 
give  you  the  sacrament.  I  told  him,  I  could 
not  possibly  go  then. 

So  this  John  Sattertbwait  went  homewards 
with  me,  almost  to  my  master's  house,  and  at 
we  went  along,  be  charged  me  that  I  shonld 
not  divulge  it  to  any  person  in  the  world  living; 
for  if  I  did,  I  should  certainly  die  for  it  (and, 
that  quickly)  in  this  world,  and  be  damned  itt 
the  other. 

Then  he  came  on  the  next  day,  and  gave  me 
tbe  same  charge  to  keep  it  secret. 

And  then,  on  Saturday  he  came  and  en* 
quired  of  me,  the  best  time  that  he  mi^bt  come 
to  do  this  most  horrid  and  devilish  action ;  say- 
ing, Would  hot  4  or  5  of  the  cluck  be  a  good 
time  ?    And  I  said,  Yes. 

Accordingly  he  came,  and  convey ei)  himself 
into  tbe  dye-house,  or  thereabout,  while  9  or 
10  of  the  clock  that  evening ;  about  which 
time  the  fire  was  discovered. 

Whereupon,  with  the  fear  and  dread  he  had 
put  upon  me,  I  did  deny  it  to  the  company  that 
came  in  to  quench  it ;  but  after  that,  he  was 
there,  wl^oiu  1  saw  amongst  the  rest  of  the 
company :  But  I  had  much  horrOr  upon  my  ' 
conscience,  and  after  some  short  time,  I  con- 
fessed the  whole  crime,  for  whicli  I  now  die. 
And  my  examination  before  justice  Reading, 
and  justice  Freeman  was  all  true. 

And  this  I  affirm,  and  do  desire  all  Protest* 
ants  to  believe,  that  John  Sattertliwait  kindled 
those  three  fires  in  my  master's  house:  First,  in 
the  dye-house,  by  the  pomp :  Secondly,  in  tbe 
buttery:  and  thirdly  in  the  garret.  Which 
last  fire  -he  kindled,  whilst  the  people  were 
putting  out  the  other. 

See  the  large  account  of  this,  called,  '  A 
Warrant  to  Servants,  and  a  Caution  to  Pro* 
testants,'  printed  in  the  year  1680. 

An  Account  of  the  firing  Mr.  Robert  Bird's 
house,  in  Fetter-lane,  April  the  lOtb,  1679, 
by  the  persuasion  of  Nicholas  Stubbs^  m 
Papist.  ^ 

Elhabtth  Orlty^_  servant  to  Mr.  Robert 
Bird,  upon  her  examination  saith.  That  about 
Michaelmas  last,  she  was  ^acquainted  with 
Nicholas  Stubbs,  who  had  several  times  used 
many  persuasions  to  turn  her  Papist ;  and  after 
her  shewing  a  Hking  to  it,  and  that  he  supposed 
she  embraced  that  persuasion^  in  bis  disuoursa  ^ 
to  her  at  several  times,  he  told  her,  that  before 
the  f8th  of  June  next,  she  sboold  see  all  the 
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Protestants  destroyed  tbnt  Vcre  ia  England ; 
that  the  Pope  should  be  king  over  £ngland| 
that  ail  that  would  turn  to  the  P«>pi4h  religion 
should  hv^  far  better  (linii  now  they  did  ;  that 
mil  the  laud  were  heretics;  and  it  were  a  meri- 
torious act  to  destroy  (heui ;  and  that  all  such 
as  were  Papists  should  have  marks  upon  their 
hats  whereby  to  distinguish  them  from  Pro- 
testantSy  that  ihey  might  not  be  destroyed 
amongst  tlicm:  Addiotf,  that  the  nation  do 
believe  that  all  things  will  be  over  before  the 
Sdd  day  of  June»  but  they  would  be  deceived, 
for  all  should  be  destroyed  at  or  before  chat 
time.  Thttt  the  duke  ot  York  was  the  bravest 
prince  livioK,  and  that  be  was  gone  out  of  the 
kmgdom  lest  the  heretic ks  should  cut  off  his 
head,  and  he  would  not  return  till  tliey  were 
destroyed ;  that  the  lords  in  the  Tower  would 
not  one  of  ihem  suifer,  for  they  would  come  off 
well  enough,  being  to  be  tried  by  the  lords; 
and  that  the  scaffolds  were  set  up  for  fashion 
sake.  That  she  telling  tlie  said  Stubbs  that 
she  was  hired  to  live  with  one  Mr.  Bird  about 
the  iiiiddle  of  Fetter^laoe,  he  used  persuasions 
to  her  at  several  times  to  set  fire  on  her  mas- 
ter's house;  telling  her,  if  slie  would  do  it,  he 
Would  give  her  5L  and  gave  her  half  a  crown, 
and  said,  he  would  have  other  houses  in  Hul- 
born  5red  at  the  same  time  by  others t  That 
she  being  .witli  the  said  Stubbs  on  Sundsy  b^ 
fore  the  said  fire,  promised  to  fire  her  master's 
house  on  Thursday  or  Friday  night  following, 
fod  accordingly  on  Thursday  night  she  took  a 
candle  and  set  nre  to  her  n^aster^s  papers  in  bis 
•tudy,  which  were  io  a  kind  of  a  press ;  and 
they  being  on  a  light  fire,  she  shut  the  doors 
una  went  up  stairs  into  her  own  chamber  in 
the  top  of  the  houset  and  packed  up  her  own 
things,  and  undressed  herself,  leet  he^  master 
shoiud  suspect  her,  and  there  stayed  till  a  great 
knocking  was  at  the  door,  and  the  watch-men 
crying  out  firet  whereupon  slie  run  down  stairs 
and  cried  fire,  and  her  master  gave  her  the 
keys  to  op^n  the  door ;  which  done,  all  hands 
were  employed  to  quench  the  fire.  And  she 
saith,  she  did  not  set  fire  on  her  master's  bouse 
out  of  any  malice  to  him,  nor  with  intent  to 
rob  him,  but  merely  to  carcy  on  the  design 
which  Stubbs  had  proposed  to  her,  and  out  of 
hopes  of  his  reward. 

AicAo^f  Siubbi  upon  his  czaaunation,  owns, 
and  sets  forth  to  hare  used'  discourses  to  the 
said  Elizabeth  as  she  dechireth  in  her  exaroiaa- 
tions;  and  saith,  he  did  persuade  her  to  fire 
her  master's  house,  and  was  to  give  her  five  gui- 
neas for  doing  it,  besides  hslf  a  crown  in  hand  : 
And  saith,  that  one  father  Gyfibrd  a  Priest  and 
his  confessor  had  put  him  upon  this  business, 
and  told  him  it  was  no  sin  to  lire  all  the  houses 
of  heretics  and  hugonots. 

That  he  acquainted  Flower  alias  Darby,  and 
one   ftoger  another  Irishman   that 

lodged  at  the  Coach  and  Horses  in  the  same 
street.  Tliat  the  ssid  father  Gyflbrd  promised 
bim  100/.  for  the  same,  and  told  him  he  was 
to  have  the  money  from  the  church.  That  th«y 
ased  to  mettUia  said  Gyffocd  and  the  other  two 


persons  io  St.  James  fields  in  the  dark  Of  thfc 
evening,  and  to  discourse  of  these  mattera ;  and 
that  the  several  informations  that  he  had  given 
the  said  Elizabeth  Oxley,  he  had  from  the  said 
father  Gyfford ;  and  saith  Flower  and  Roger 
told  the  snid  Stubbs,  they  would  carry 
on  the  said  fire,  and  that  they  had  fire  balls  for 
ttiat  purpose,  and  that  they  would  fire  other 
houMfs  in  Ilolborn  at  the  same  time :  That  he 
was  at  the  fire  in  the  Temple, 'bat  was  not  en- 
gnged  to  do  any-  tiling  in  it.  And  said,  that 
Gyfford  told  him  that  there  were  £nplisb, 
French  and  Irish  Roman  Catholics  enough  ia 
London  to  make  a  very  good  army ;  and  thai, 
the  king  of  France  was  coming  h  ith  COJOOO  mea 
under  pretence  to  shew  tlie  danphin  hi»  domi- 
uions ;  but  it  was  to  lay  his  men  at  Diep,  Bul« 
loign,  Calais  and  Dunkirk,  to  be  in  an  hour's 
warning  to  be  landed  in  Eneland,  and  he 
doubted  not  but  it  would  be  by  the  middle  of 
June,  and  by  that  time  all  the  Catholics  here 
wdl  be  in  re8dine»s ;  all  were  to  rise  in  order 
to  bring  him  in.  That  the  papists  here  were 
to  be  distinguished  by  marks  in  their  hats ; 
that  the  said  father  Gyfford  doobtednot  but  he 
should  be  an  abbot  or  a  bishop,  when  the  work 
was  over,  for  the  good  service  he  hath  done. 
That  at  their  meeting  father  Gyfford  used  tp 
tell  tliero,  it  was  no  more  sin  to  kill  a  heretic 
than  a  dog,  and  that  they  did  God  good  service 
in  doing  what  raischiera  they  conld  by  firing 
their  houses.  That  it  was  well  sir  Edmondbury 
Godfrey  was  murdered,  for  be  was  their  devihsn 
enemy ;  that  Coleman  was  a  saint  in  heaven 
for  what  he  had  done.  And  saith,  he  is  fear- 
ful he  shall  be  murdered  for  this  confession, 
father  GyiTord  having  sworn  him  to  secrecy, 
and  told  him  he  should  be  damned  if  he  made 
any  discovery,  and  should  be  sure  to  be  killed ; 
and  that  he  should  take  the  oaths,  because  he 
was  a  house-keeper ;  and  that  it  was  no  sin. 

And  saith,  that  Gy fiord  and  Roger tuld  him 

when  their  forces  meet,  aboot  the  middle  of 
June,  then  have  at  the        ■. 


The  MovuMEiiT,asis  well  known,  waserect- 
ed  to  commemorate  this  Fire,  and  bears  the 
fiiUowing  insculptures : 

On  the  South  Side. 

*  Carolus    £,    he.    princeps    clementisnmas 

*  miserattts  luctuosam  rerum  fadem,  plurinm 
*•  fumantibosjam  turn  ruiniv,  iu  solatium  civt- 

*  um,  eturbis  suttom^entum  providit,  tri* 

*  butum  remisit,  precesordini^  etpopuli  Lua- 
'  dinensis  retulitad  regnisenatum;  qui  ooo* 
'  tiouo  decrevit,  ttt  publica  opera,  pecunla 

*  publica,  ex  vectigali  carbonis  fossilis  oriunda 
\  in  meliorem  formam  r^tituerentur ;  utique 

*  isdes  sacrta  et  D.  Pauli  templum,  4  fiinda- 
'  n>entis  omni  magnificentia  exiruereniur; 
'  ponies,  porta^  carceris  uovi  fierent,  emun- 

*  darentur  alvei,  vici  ad  regulam  tespooda- 
<  rent ;  dtvl  complanarentur,  operirentar  an- 
'  giportus,  fori  et  macella  th  areas  sepositas 

/  almMttaromur.     Cansuil  etiaasoii^iiigalii 
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'  domus  maris  mtergtfriciis  condoderentur, 
'  HoiverMe  in  froDtem  part  ftldtudioe  consar- 

*  gerem  omneique  parirtM   saxo  (quadrato 

*  ant  cocto  latere  solidarerttar;  utique  ne- 
*BQiiii  tieeret  ultra  Mptenntuih  aedificando 
'  immorari.  Ad  tiac  litis  d<  terminis  oritu- 
'rai    Icfie    lata    pnesidit;    adjfcit  qaoqae 

*  sopplicationes  annuas,  ef  ad  sternani  pos- 
'  terioram  memoriam  H.  C.  P.  C.  Fe&tinatur 
'  undique,  resur^it  Londinum  nfnjori  cele- 

*  ritate  an  splendore  incertum ;  unum  trienni- 
'  um  absolvit,  quod  scculi  opus  credebatur/ 

Oir  ike  North  SUt. 

'  Anno  Christ!  ci3DCLXVX.  Die  iv.  Nouis  Sep- 
'  tembrit,  bine  in  orientem,  pedam  ecu  in- 
'  tervallo  (qus  est  hujusce  coluinne  allitudo) 
'  erupit  de  medift  nocfce  incendium,  quod, 
'  vento  spirante,  hausit  etiam  longinqua,  ec 

*  partes  per  onines  pupulabuodum  ferebatur 

*  cum  impetu  et  tragore  incredibili ;  xxcix 
'  Templa,  Portas,  Pnetorium,  iEdes  publicas, 
'  Ptoctiotropbiay.  scholas^  bibliothecas,  in- 
'  sularuoi  magnum  numerum,   domuum  ccia 

*  3OOOOO0CC,  vicos  CD  absumsit :  de  xxvi 
'  regiunibos  xv  funditus  delerit,  alias  viii 

*  laceras  et  seroinstas  reliquit.    Urbis  cadaver 

*  ad  CDS XXVI  jogera,  hioc  nb  arce,  per  Tha- 


<  mesis  ripan  ad  Templariorum  fannm,  illinc 
'  ab  euro-nqoilonali  purta  secundum  muros 
'  ad  fbssiK  Fletans  caput,  perrexit ;  adversus 
'  opes  civium,  et  furtunas  mfestum,  erf;a  vitas 
'  innocuum,  ut  per  omnia  referret  sopremam 

*  illam  mondi  exustionem.  Velox  dades  fuir ; 

*  exigunm  tempas  eandem  vidit  civitatem  flo- 
'  rentissimam  et  nollmn.  Tertio  die,  cum 
'jam  plane  cvicerat  humana  consilia,  et  sub** 

<  sidia  omnia,  coelitus,  ut  par  e«t  credere,  jas- 
'suSy  stetit  fatalis  ignis,  et  quaquaversum 
'  elanguit.  [$i*d  furor  paptsticus,  qoi  tam 
'  djra  patrf|vit,  nondnm  restinguitur.] 

Round  the  Pedestal. 

'  This  Pillar  was  set  up  in  perpetual  remem- 
'  brance  of  the  most  dreadful  Burniug  of  this 

*  City ;  begun  and  carried  on  by  the  treacberj 

*  and  malice  of  the  Popish  Faction,  in  the  be- 

*  ginning  of  September,  in  the  year  of  our  Lord 
'  1666,  in  order  to  tlie  effecting  this  horrid  Plot, 
'  fur  the  extirpating  the  Protestant  Religion, 
'  and  English  Liberties,  and  to  introduce  Po- 
'  pery  and  Slavery.' 

To  which  Pope  alludes  in  bis  opening  of  th« 
story  of  Sir  Balaam  s 

" London*s  eoloihn  pom  ting  to  the  ritiet, 

Like  a  tall  BuUy  lifts  its  bead  and  lies.*' 


SS5.  Proceedings  against  Peter  Pett,  Gentleman,  upon  an  Im- 
peachment for  several  High  Crimes  and  Misdemeanors  :  SO 
Chabx.es  II.  A.  j>.  1668. 


Naoember  13^  1667. 

A  RtPOUT  being  made  to  the  House  of  Com- 
mons by  Sir  Robert  Brookes,  from  the  Commit- 
ree  of  Miscarriages,  m  reference  to  Commis- 
sioner Pett ;  Resolved,  &c.  ''  That  the  matter 
concerning  Commissioner  Pett  be  recommitted 
CO  thecomioittee  appointed  to  inquire  after  the 
Miscarriages  of  the  late  War;  to  hear  such 
witnesses,  as  shall  be  offered  to  them ;  and  to 
expedite  their  report.* 

November  14. 

A  motion  being  made,  and  a  debate  arising, 
upon  the  vot^  nmde  yesterday,  for  recommit- 
ting the  matter  concerning  Commissioner  Pett 
to  the  Committee  appointed  to  inquire  after 
Miscarriages,  to  hear  such  witnesses  as  should 
be  offered^  atid  expi' dire  their  report ;  Res'lvcd 
&c.  **  That  leave  be  given  to  speak  ai^ninst 
the  Order  made  yesterday,  coneertiing  Com 
■liftsioner  Pett.-~That  the  Order  made  yester- 
day, couceruing  Cummissibner  Pett,  be  dis- 
charged.— That  it  be  referred  to  the  committee 
appointed  to  eiamine  Mtscarriaices  to  draw 
up  an  Impeachment  against  Commissioner 
Patty  upon  the  whole  matter  belbre  them." 

NcroemUr  S8. 

SirEobert  Brookes  reports  Articles  of  Im- 
peacfameat  agreed  on  by  tbt  •ommittoe  ap- 

TOt.  YI, 


pointed  to  inooire  into  Miscarriai^Sy  against 
Commissioner  Pett,  late  one  of  the  Commission- 
eia  of  his  majesty's  navy:  which  he  read  ;  and 
after  delivered  the  same  in  at  the  clerk's  table. 

AmriCLBS  of  Impbachhekt  of  several  Iligk 
Crimes  and  Misdemeanours  against  Pstea 
Pbtt,  GentlenMui. 

Dectmhtr   19. 

The  Articles  of  Impeachment  against  Peter 
Pett  gentleman  were  severally  agreed  to ;  and 
are  as  folio  wet  li,  via. 

<'  I.  That  the  said  Peter  PeU,  being  one^ 
the  Commissioners  of  the  Navy,  especially  nu* 
Ihorised  and  intrusted  with  the  charge  and 
care  of  hit  majesty's  yard  stores,  and  provisions, 
and  the  Navy  royal, at  Chatham  ;  and  having 
received  orders  from  bis  royal  highneastbeiluka 
of  York,  Lord  High  Admiral  of  England,  about 
the  96th  day  of  March,  requiring  him,  in  pursu- 
iiiior  of  his  trust,  to  bring  and  moor  his  nijijest^'s 
9^>,  called-  the  Royal  Charles,  add  other  shapa 
did,  c«>ntrkii7  to  bis  trust  and  orders,  wilfully 
'  eglectand  refuse  so  to  do  :  ik  hereby  the  said 
;-hip,  being  one  of  the  most  important  strength^ 
o(  this  kingdom,  beoaue  lost,  and  made'a  prey 
to  the  i  Demy. 

**  11.    1'hat  his  majesty  ha\  ing,  upon  the  1 1  tb 

fOf  June  last,  appointed  the  duke  or  Albefnarle 

Captain  Geacral  of  all  his  maJMty'i  Annies  and 
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land  forces,  to  repair  to  Cbaibam,  upon  the 
invasion  of  the  Dutch,  to  secure  his  majesty'* 
ships  and  foris  there;  he  the  said  Lord  Cre- 
oeral  did  repair  thitlier  on  the  11th  of  June : 
where,  Siidiiif;  the  said  Rojral  Charles  not 
brought  up,  but  Iviog  below,  in  a  place  of 
danger,  subject  to  be  surprized  b/  tbe  enemy 
who  liad  then  invaded  the  kingdom,  and  en- 
tered into  tl>e  rivers  Thames  and  Med  way,  he 
the  said  Lord  General  gave  present  orders  to 
the  said  Mr.  Pett,  to  cause  Uie  ship  to  be  im- 
mediately brought  up  as  high  as  he  could,  into 
a  place  of  safety :  but  he  the  said  Pett  alto- 
gether neglected  the  doing  thereof. 

*' in.  That  captain  Brookes,  one  of  the 
masters  attendants  at  Chatham,  under  the  care 
and  direction  of  the  said  Peter  Pett,  knowinie 
that  the  said  Lord  General  had  given  express 
orders,  on  the  said  1  Itb  day  of  June,  lo  cause 
the  said  Rfiyal  Charles  to  be  brought  up,  did 
prepare  anchors,  and  other  tackling,  ready  for 
the  same ;  and  desired  the  said  Pett  to  give 
him  orders  for  his  so  doing :  which  he  refused 
so  to  do. 

"  IV.  Tltat  his  royal  highness  having  given 
orders  to  the  said  PeUr  Pett  to  provide, 
and  make  ready,  thirty  boats  for  the  defence 
of  the  said  river,  and  navy  ;  he  tlie  said  Peter 
Pett,  contrary  tb  his  trust,  did  not  only  liiniself 
misemploy  some  of  the  said  boatb,  for  the 
carrying  away  of  his  own  particnlar  goods ; 
but  suffered'  the  rest  to  be,  in  the  like 
manner,  misemployed  and  diverted  ;  and  did 
also  seize,  and  take  away,  a  boat,  particularly 
belonging  to  Sir  Edward  Sprague ;  so  that, 
for  want  of  the  said  boats,  many  of  his  majesty 
tbips  were  lost,  and  the  defence  and  security 
of  the  rest  was  hindered. 

**  V.  That  the  commissioners  ofbismajcUy's 
navy  having,  by  their  letter  of  the  4Cb  of  June 
signified  to  him,  the  said  Peter  Pett,  that  the 
Butch  were  out;  and  thereupon,  gave  him  spe- 
cial charge  to  command  all  captains  on  land 
to  their  ships;  and  to  be  vigilant  and  careful 
in  the  rest  of  the  chaige  committed  to  him ; 
bat  he  the  said  Pett  was  so  negligent  therein, 
that,  of  800  persons,  or  upwards,  that  were 
under  his  care  and  command  in  his  majesty's 
pay,  when  the  Lord  General  repaired  thither  the 
aaid  11th  of  J'one,  there  were  not  above  ten 
ready,  upon  the  invasion  of  the  enemy. 

"  VI.  That  the  said  Lord  General  having  ap- 
pointed soldiers  to  raise  batteries  for  the  defence 
of  his  majesty's  navy  royal,  there  being  few  of 
Ibese  in  his  majesty's  i»av  in  his  yards,  to  be 
employed;  he  the  said  Pett,  to  obstruct  the 
service,  refused  to  give  them  the  number  of 
tools  required  for  the  use  aforesaid  ;  notwith- 
aCanding  that  he  had  a  suflBcient  euantity  in 
his  majerty's  stores ;  as  it  appeared,  when,  by 
command  of  the  said  Lord  General,  the  said 
stores  were  broke  open. 

"  VII.  That  the  said  Loid  General  having 
about  the  said  llth  day  of  June,  seotorden 


agabui  Ptter  Pett.      [BOS 

to  the  said  Peter  Pett  to  send,  out  of  his  ma- 
jesty's yards,  some  oaken  planks  for  the  plat- 
forms and  batteries,  to  oppose  tbe  enemy;  he 
the  said  Peter  Pett  sent  only  deal  boards: 
which  were  very  prejudicial  for  the  service ; 
for  that,  upon  the  discharge  of  the  guns,  the 
carriages  broke  through  the  pUnks;  notwith- 
standing that  there  were  in  his  majesty's  yard 
there,  several  oaken  planks,  fit  for  their  service.*' 

A  Petitionof  Peter  Pett  gentleman  was  read. 

Ordered,  That  the  lieutenant  of  the  Tower 
have  leave  to  repair  to  the  council ;  and  ac- 
quaint them,  that  this  house,  upon  reading  the 
petition  of  Peter  Pett  gentleman,  is  content  ha 
should  have  his  liberty,  on  good  bail^iftbt 
council  think  fit. 

Jpril  SS,  1668. 

Resolved,  &c.  That  the  Articles  against 
Peter  Pett  be  ingrossed. 

May  4. 

Articles  of  Impeachment  against  Peter  Pett 
mgrosseri,  were  read ;  and,  upon  the  question, 
severally  agreed  to  ; 

And  the  title  of  the  ssid  Articles,  and  also 
the  close  of  them,  being  altered,  and  some  ad- 
ditions made  thereto ;  the  title,  and  close,  and 
prajTcrof  the  Articles  were  as  foUoweth  ;  vis. 
**  Articles  of  Impeachment,  by  tliC  Commons 
of  England  assembled  in  parliament,-  in  the 
name  of  themselves,  and  of  all  theCommona 
of  England,  against  Peter  Pett  gentleman,  late 
oue  of  I  he  coinraissioners  of  his  majesty's  navy, 
for  several  high-crimes  and  misdemeanours 
committed  by  him. 

**  All  and  every  of  which  Crimes  and  misde- 
meanours are  of  dangerous  consequence,  and 
example,  if  unredress^. 

"  And  the  said  Commons  by  protestation, 
saving  to  themselves  the  liberty  of  exhibiting 
at  any  time  hereafter,  any  other  accusation  or 
impeachment  against  the  said  Peter  Pett ;  and 
aUo  of  replying  to  the  answer  of  the  said  arti- 
cles, or  any  of  them;  or  of  offering  proo&  of 
the  premises,  or  any  other  impeachment  or 
accusation  as  shall  be  exhibited  by  them,  as 
the  case,  according  to  the  oourse  of  parlia- 
ments, shall  require. 

**  And  do  pray  that  the  said  Peter  Pett  maj 
he  called  to  answer  the  said  several  crimes 
and  misdemeanours,  and  receive  such  condiga 
puni»hment  as  thesame  shall  deserve  :  and  that 
such  further  proceedings  may  be  had  upon  every 
one  of  them,  and  used  against  him,  as  b  agree- 
able to  law  and  justice. 

Which  were  again  read ; 

Resolved,  ko.  That  the  whole  Articles,  as 
now  amended,  be  agreed  to :  and  that  Mr, 
Geoige  Weld  do  carry  op  the.Artides  of  Im- 
peachment against  Peter  Pett,  to  the  Lords. 

It  does  not  appear  that  this  matter  proceeded 
further. 
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2S6.  Proceediugs  agaiast  Sir  William  Pekn,*  knight,  upon  an 
Impeachment  for  several  High  Crimes  and  Misdemeanors : 
20  Charles  II.  a.  d.  1668. 


AprU  U,  1668. 

Sir  Thomas  Lee  presented  to  the  House  of 
Commans  a  secood  Narrative  and  Report 
from  the  Commissioaerv  for  taking  the  Public 
Accounts:  which  was  read  :  and  the  first  Nar- 
raihro  sent  from  them  again  read;  and  the 

*  Sir  W.  Peon  was  Vice-Admiral  of  England, 
and  father  of  the  founder  of  Pensylvonia. 
**  From  a  common  man  he  had  grown  up,  un- 
der Cromwell,  to  the  highest  eouimand,  and 
was  in  great  favour  with  him  till  he  failed  in  the 
action  of  St.  Domingo,  when  he  went  admiral 
at  sea,  as  Venahles  was  general  at  land,  for 
which  they  were  hoth  imprisoned  in  the  Tower 
by  Cromwell,  nor  ever  cmplored  by  him  af- 
twrwards."  Lord  Clarendon's  Life,  p.  239.  He 
died  in  1670,  aged  49. 

Bishop  Burnet's  account  of  the  transaction, 
out  of  which  this  Case  arose,  is  as  follows: 

**  A  great  fleet  was  set  out,  which  ttie  duke 
commanded  in  person;   as  Opdam  had  the 
command  of  the  Dutch  fleet.    But  as  soon  as 
the  war  broke  out,  a  most  terrible  plague  broke 
out  also  in  the  city  of  London,  that  scattered 
all  tlie  iubahitants  that  were  able  to  remove 
themselves  elsewhere.    It  broke  the  .trade  of 
the  nation,  and  swept  away  abont  nn  hundred 
thousand  souls ;  tbe  greatest  havock  that  any 
plague  bad  ever  made  in  England.    This  did 
disheaiten  all  people :  and,  coming  in  the  very 
time  iu  which  so  unjust  a  war  was  begun,  it 
bad  a  droadful  appearance.     All  the  kin|'s 
enemies,  and  the  enemies  of  monarchy  said, 
hero  was  a  manifest  character  of  God's*  heavv 
displeasure  upon  the  nation ;  as  indeed  the  i(l 
life  the  king  led,  and  the  viciousoess  of  the 
whole  court,'  gave  but  a  melancholy  prospect. 
Yet  God's  ways  are  not  as  our  ways.    What 
all  had  seen  in  the  year  1660  ought  to  have 
silenced  those,  who  at  this  time  pretended  to 
comment  on  Providence.    But  there  will  be 
alwavs  much  discourse  of  things  that  are  very 
visible,  as  well  as  very  extraordinary. 

'*  When  the  two  fleets  met,  it  is  well  known 
what  accidents  disordered  the  Dutch,  and  what 
advantage  the  English  bad.  If  that  first  suc- 
cess had  been  fbUowed,  as  was  proposed,  it 
nsif^t  have  been  fatal  to  the  Dutch,  who  find- 
ing they  had  suffered  so  much  steered  off.  The 
Duke  ordered  all  the  sail  to  be  set  on  to  over- 
take them.  There  was  a  council  of  war  called, 
to  concert  the  method  of  action,  when  they 
shodd  oome  up  with  them.  In  that  oounol 
Fean,  who  commanded  onder  the  Dake,  hap- 
pened to  say,  that  they  must  prepare  for  hotter 
work  in  the  neat  engagement.  He  knew  well 
the  ooarage  of  the  Dutch  was  never  so  high, 
as  when  they  were  desperate.  The  earl  of 
Mantaguei  who  was  then  a  voluntceri  and  one  | 


matter  of  the  Narratives  relating  to  sir  Wil- 
ham  Penu,  as  to  the  Embenlement  of  Prize- 
Goods,  being  debated; 

Ordered,  That  time  be  given  to  Sir  William 
Penu  till  Thursday  to  make  his  Answer.    Also, 

Ordered,  That  the  Commissioners  of  AG- 
4 

of  the  Duke's  court,  said  to  me,  it  was  very 
visible  that  made  an  impression,    iind  all  the 
Duke's   dtimestics    said,  he  hail  got  honour 
enough:  why  should  he  venture  a  second  lime^ 
The  Duchess  hod  ako  given  a  strict  charge  to 
all  the  Duke's  servants,  to  do  all  they  could  lo 
hinder  him  to  engage  too  far.     When  matters  > 
were  settled,  they  went  to  sleep :  and  the  Duke  ' 
ordered  a  cull  to  be  given  him,  when  they 
should  get  up  to  the  Dutch  fleet.    It  is  not 
known  what  passed  between  ihe  Duke  and 
Brnnnker,  who  was  of  his  bed-chamber,  and 
was  then  in  waiting :  but  he  came  to  Penn,  as 
from  the  Duke,  and  said,  the  Duke  ordered  the 
soil  10  be  slackened.    Penn  was  struck  watiL  •. 
the  order ;  but  did  not  go  to  argue  the  matter 
with  the  Duke  himself,  as  he  ought  to  have 
done,  but  obeyed  it.    Wh^n  the  Duke  had 
slept,  he,  upon  his  waking,  went  out  on  the 
quarter-deck,  and  seemed  ainaced  to  see  the  • 
sails  slackened,  and  that  thereby  all  hope  of 
overtaking  the  Dutch  was  losL  He  questioned 
Penn  upon  it.    Penn  put  it  on  Brounker,  who 
said  nothing.    The  Duke  denied,  he  had  given 
any  such  order.     But  he   neither  punished 
Brounker  for  carrying  it,  nor  Penn  for  obeying   . 
it.  He  indeed  put  Brounker  out  of  his  service; 
and  it  was  said,  that  he  durst  do  no  moro,  be- 
cause he  was  so  much  in  the  king's  favour,  and 
in  the  mistresses.    Penu  was  more  in  his  fa- 
vour after  that,  than  ever  before,  which  he  con- 
tinued to  his  son  after  him,  though  a  Quaker  ; 
and  it  was  thought,  that  all  that  ravour  was  to 
oblige  him  to  keep  the  secrot.  Lord  Montague 
did  believe,  that  the  Duke  was  struck,  seeing 
the  earl  of  Falmouth,  the  king's  favourite^  ana 
two  other  persons  of  quality,  killed  very  near 
him;   and  that  he  hod  no  mind  to  engage 
again,  and  that  Penn  was  privately  with  him* 
If  Brounker  was  so  much  in  fiiult,  as  he  seemed 
to  be,  it  was  thought,  the  Duke,  in  the  passion 
that  this  most  have  raised  in  him,  would  hava 
proceeded  to  greater  extremities,  and  not  have 
acted  with  so  much  pUcgm.    This  proved  the 
breaking  the  designs  of  the  king's  whole  reign  s 
for  the  Dutch  thoaselves  believed  that,  if  our 
fleet  had  followed  them  with  full  sail,  we  must 
have  come  np  with  tbem  next  tide,  and  have 
either  sunk  or  taken  their  whole  fleet.    De 
Wit  was  struck  with  this  misfortune ;  and,  im- 
puting soma  pan  of  it  to  errors  in  conduct,  he 
resolved  to  go  on  board  himself,  as  soon  as 
their  float  was  rtady  to  |0  to  fca  again.'' 
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*  sir  Gvles  Mompesson  be  called  in  to  the  bar  ; 

*  and  Mr.  Speaker  lee  him  know  che  pleasure 

*  of  the  boiniey  tbut,  for  lib  oSepoee  and  fauka, 

*  he   shallf  for  the  present,  remain  with  the 

*  Serjeant :  who  is  required  to  keep  him  safe, 

*  at  hit  pecil/ 
Resolved,  ^c.  ^  That  the  said  Artirlef  of 

Impeacbmeoc  a|;ainst  sir  Wi^.  Penn  be  in- 
tfrosaed:  That  sir  Wm.  Penn  be  siMpended. 
from  sitting  in  the  house,  wbiUt  the  Impaacb- 
meot  a^tnst  him  is  depending.  That  iht 
Committee  do  sit  this  aiteniciop»  and  March 
precedents  tonchin|  the  sutpeoaion  or  ex 
pubion  of  members  impeached,  from  silting.'' 


counts  be  desired  to  transmit  all  such  evidence 
which  they  have  in  the  matter  relating  to  sir 
Wm.  Penn,  as  to  the  Imbeulraient  of  PriM- 
Goods,  againU  Thursday  neit. 

AprU  16. 

Sir  Wm.  Penn  having  tendered  and  delivered 
in  an  Anbwer  in  writing,  as  to  the  matter  of  Im- 
benlement  of  Prize*  goods  objected  against  him 
in  the  Narrative  of  the  commissioners  of  Ac- 
coniys ;  the  Answer  of  Sir  Wm.  Peon  was 

A  Letter  of  the  Commissioners  of  AccountSi 
directed  to  Mr.  Speaker,  was  read. 

Sir  Nicholas  Carew  reporU  from  the  Com* 
miksioners  of  Accounts,  that  they  had  trans- 
mitted tlie  original  depositions  and  evidence 
relating  to  the  Iml)ezuenient  of  Priie-goods, 
having  not  time  to  make  eitracts ;  but  had 
sent  a  calender  tp  direct  cosach  particulars  as 
did  relate  to  sir  Wm.  Penn  :  which  he  deli- 
vered in: 

And  the  Evidence  concerning  Sir  Wm. 
Penn's  Iinbeszlementof  Priie-goods  being  read ; 
and  sir  Wm.  Penn,  in  his  place,  giving  An- 
swer  in  several  particulars  which  did  arise  upon 
debating  the  matters  in  the  house. 

A  motion  being  made  to  call  in  sir  Jo- 
seph Jordan,  to  testify  his  knowledge  in  this 
snaiter ; 

Resolv«>d,  &c.  That  sir  Joseph  Jordan  be 
called  in  to  the  boose. 

«Sir  Joseph  Jordan  was  called  in,  and  exa- 
mined. And  the  matter  to  sir  Wm.  PennS 
Trabezzlement  of  Prize-goods  heiog  furtlier  de> 
bated  ;  the  qnr»tion  being  propounded,  that 
an-  Impeachment  be  had  agtiinbt  %\t  Wm. 
Penn ;  the  question  being  put,  that  the  ques- 
tion be  now  put :  it  was  resolved  in  the  aflir- 
inative. 

The  main  question  being  put,  That  an  Im- 
peachment he  had  against  sir  Wm.  Penn  ;  it 
was  resolved  in  the  uiiirmaiivc. 

Ordered,  That  it  he  referred  to  Mr.  Pryn, 
sirTho.  Littleton,  sir  Iloh.  Howard,  sirNich. 
Carew,  sir  Thomas  Meres,  »ir  Francis  Good- 
rick,  sir  Rub.  Atkins,  JMr.  W«ld  Mr.  Scawen, 
sir  Rob.  Carr,  sir  Job  Charlton,  Mr.  Swyn- 
fen,  Mr.  Wright,  col.  Oirch,  Mr.  .Seymour,  sir 
Tlio.  Lee,  Mr.  Steward,  Mr.  Mil  ward,  Mr. 
Vauuhan,  Mr.  Waller,  Mr.  Coleman,  sir  John 
Moreton,  or  nny  three  of  them,  to  prepare  and 
draw  up  the  Impeachment;  and  to  search  into 
Precedents,  in  relation  u>  the  suspension  of 
members  from  sitting  whilst  they  are  under 
Impeacliment ;  and  report  it  to  the  House. 

April  21. 

Sir  Robert  Howard  reports  from  the  Com- 
mittee appointed  to  draw  up  an  Impeachment  • 
against  sir  Wm.  Penn,  several  Articles  of  Im- 
peachment, of  high  crimes  and  misdemea- 
noart  committed  by  him :  which  be  read  in 
his  place. 

He  also  reports  a  precedent,  tn  the  case  of 
sir  Gyles  Mompesson,  at  Feb.  16  Jac.  viz. 

'^  February  87,  1690,  Resolved,  ftc.  lliat 


April  1 1. 

A  Message  was  brought  to  the  HoMft  of 
Lords  from  the  Commons,  bysi#  Robert  Howard 
knight  and  others :  "  That  he  waa  e«niBaa«icdr 
by  the  House  of  Commons  to  desire  a  Co»-^ 
ferenoe,  tonching  Articles  of  Imp— rhmtnt 
against  sir  William  Penn." 

The  Answer  returned  was :  <<  That  tbe  Lords 
have  considered  of  their  Message,  and  agree  to* 
give  a  Coulerence,  as  is  desired ;  and  do  appoint 
the  same  to  be  presently,  in  tbe  Faiattd 
Chamber." 

Then  the  Hoiisa  was  adjonmcd  daring  plea- 
sure, and  th^  Lords  went  to  the  Con^erenor; 
which  beioc  ended  the  Hoaae  waa  reainaad. 

And  the  Lord  Chamberlain,  the  carl  of  An- 
glesey, and  the  other  lords  appointed,  report- 
ed the  eflfect  of  the  aforosaul  Conference : 
"  which  was  maaaged  by  sir  Bobert  Howard, 
who  acqmunted  their  lordships  with  the  occa- 
sion of  this  Conference,  woicb  ivoald  skew 
itself  in  the  mentioa  of  the  crime.  Xbe  aocH 
dent  waa  in  Sepumbcr,  1666,  whoa  there  waa 
an  offer  of  the  greatest  happiness  to  this  kinf- 
dom,  if  we  had  had  courage  or  wisdom  to  hava 
made  use  of  it :  But  a  bribe  was  interposed  by 
fortune ;  twu  ridi  shi|is,  the  GoMea  Pbonis. 
and  the  Sbtbany,  bebnging  to  the  Dutch  East 
India  compeny :  This  scopt  the  victory ;  and 
sir  William  Penn  looked  upon  sooiadiing  better, 
as  he  counted,  than  danger,  tbe  plaader  of  tin 
said  two  ships,  of  which  a  great  part  was  dis* 
tributed  to  him. 

'*  The  pretence  of  eicoaa  was,  that  he  bad  tba 
command  of  a  supehor  oficer  for  what  he  did; 
and  something  there  was  of  this  *.  Bat  this 
should  not  make  one  forget  his  aUegiaiMe  to 
his  prince,  and  good  of  his  country  ;  if  aoyo^ 
ficer  would  attempt  a  fact  so  oontraiy  to  his. 
duty,  and  the  laws  of  tbe  land,  evoa  »  \mm  of 
this  parliament.  Aftee  he  had  aeiaad  tha 
Goods,  he  sold  them,  and  (which  shewed  ^  oa* 
justiliableness  of  the  action  in  the  opinion  of 
both  Buyers  and  SeUer)  was  fotn  to  warrant  tfaa 
sale ;  yet  ail  waa  done  with  this  caution^  that 
the  sale  should  be  good,  if  the  king  shouid^jd- 
low  it.  And  afterwards  sir  WiUiMa  Ptao  af^> 
dresaed  himself  to  the  king,  for  ao  order  of  gift 
of  those  goods  he  bad  saUi  and  disposad  bafoaa-; 
which  was  obtained.  Tbe  goods  ooaiisted  of 
divers  bales  of  sUks,  nntflseg^  and  liah 
First  he  plimdenady  and  ihaa  cbMMl 
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for  Um  kiog  gnuiiiedy  on  liis  and  otbtrt  a]}Dlica- 
lion,  •  dittribucion,  after  ib«y  had  distnottbad 
thegooda. 

'*  The  Housa  of  Commona  think  8ueh  cor- 
rapiiooa  and  matadmioiacratioa  of  those  men 
have  drawn  on  the  miseries  and  neceuities  of 
our  natwo,  and  jproduced  but  an  inglorious 
success  at  best,  aner  the  vast  eapence  of  thie 
kingdom  in  so  just  and  hopeful  a  war»  a^ 

"  He  said,  This  shews  the  impBrtiaTjustice 
of  the  House  of  Commons  stops  nowhere,  that 
the^  spare  not  their  own  members^  but  proceed 
t^amst  them  in  chief. 

**  Then  sir  Robert  Howard  read  the  Articles 
against  sir  Wilitani  Penn ;  and  after  he  said,  he 
had  fofgot  one  thing  he  intended  to  say,  which 
the  close  of  the  Articles  remmded  him  of,  that 
if  many  such  conspiracies  should  escape  un- 
punished, it  may  be  more  powerful  to  destroy 
the  king  and  kingdom  than  all  counsels  and  a»- 
ibtancaa  to  preserve  them/' 

This  Report  being  ended,  the  Articles  were 
read,  as  fblloweth : 

**  Abttcles  of  Impeachment,  by  the  Com- 
mons of  England  assembled  in  ParUanient, 
in  the  name  of  themselves  and  of  all  the 
Commons  of  England,  against  sir  Wil- 
liam Penh  knight,  one  (if  the  bow  Com- 
missioners of  his  majesty's  navy,  for  seve- 
ral High  Crimes  and  Misdemeanors  com- 
mitted by  him. 

"  I.  Whereas^  in  or  about  the  month  of  Sep- 
tembee^  in  the  year  of  our  Lord  1665f  the 
Oolden  Pbmnix  and  the  Slothaov,  two  shipa 
belongiiig  to  the  subjects  of  the  United  Pro- 
vinces of  the  Netherlands)  were  taken  at  sea  aa 
pnte,  during  the  late  war,  by  his  majesty's  fleet 
then  under  the  command  of  Edward  earl  of 
Sandwich,  in  which  said  fleet  the  said  sir  Wil- 
liam Penn  waa  the  vice  admiral,  and  com- 
mander in  chief  under  the  said  e^rl,  in  the  ac*> 
tual  pay  and  service  of  his  majesty  ;  he  the 
said  sir  William  Penn  did,  contrary  to  his  al- 
legiance, dutyy  oomoiissioo,  and  the  articles  of 
war  established  by  an  act  of  this  present  parlia- 
ment made  in  tlie  Idtb  year  ot  his  majesty's 
reign  that  now  is,  intituled,  '  An  Act  for  the 
'  establishing  articles  and  orders  for  the  rega- 
*  lating  and  oetter  government  of  his  majesty's 
'  naviesy  ships  of  war,  and  forces  by  sea,  and 
'  other  good  laws  of  the  land,'  for  his  singular 
lucre,  and  with  intent  to  share  the  same,  conspire 
and  advise  with  several  persons,  to  open  the 
holds  .of  the  said  shipsy  divers  and  sundry  times, 
before  judgment  thereof  first  passed  rhe  ad- 
miralty court,  and  from  thence  to  take  out  and 
embezzle  great  quantities  of  rich  goods,  where- 
by his  majesty  was  defrauded  to  the  value  of 
115,000^  or  thereabouts,  besides  great  quan- 
tifiea  of  jeweb  and  other  rich  commodities^  of 
which  no  certain  eslimate  can  he  made. 

<«  IL  That  the  said  sir  William  Penn,  in 
poriiAuice  of  the  said  conspiracy,  did,  on  or 
about  the  14th  day- of  the  said  month  of  Sep- 
teakber^  repair  on  board  tlie  said jpriKe  ship  the 
Slothony,  in  the  company  of  sir  Willian  fierk- 


ley>  then  commander  of  his  majoty^s  ahiji'the 
Swifbhure,  and  vice  admiral  to  the  white 
squadron  commanded  by  the  said  sir  William 
Penn,  and  did  then  and  there  give  ordet  and 
command  umo  captain  Robert  WK>rdcQ  onto 
whose  char|pe  the  said  ship  th«  Slothony  mm 
then  oommitted,  to  follow  such  directions  aa^hv 
should  receive  from  the  said  sir  William  Berk^ 
ley;  who  immediately  thereupon  caused  the 
hatchways  of  the  said  ship  to  oe  broke  open, 
and  took  out  of  the  said  ship  several  bales  of 
Silk,  Mace,  and  other  Goods  to  a  great  value, 
and  carried  them  away ;  and  afterwards,  at 
several  other  times,  caused  the  hatchways  jo£ 
the  said  ship  to  be  broken  open,  after  they 
%vere  closed  and  sealed  up ;  at  every  of  which 
times  he  took  and  carried  away  great  quantities 
of  rich  goods,  he  the  said  sir  William  Penn 
having  sent  several  men  on  board  the  said  ship 
the  Slothony,  to  assise  the  said  sir  William 
Berkley  therein. 

"  III.  He  the  said  sir  William  Penn. got  a 
considerable  part  of  the  said  goods  into  his  poa* 
session  and  converted  them  to  his  own  use; 
and,  on  or  about  the  latter  end  of  the  said, 
month  of  September,  or  the  beginning.of  Octp* 
her  then  following,  did  sell  divers  parcels  of 
the  said  goods,  and  further  warranted  the  saUt 
thereof. 

<«  IV.  The  better  to  colour  the  said  frauiL 
and  embezzlement.  Orders  were  obtained  frooL 
the  said  earl  of  Sandwich,  bearing  date  the  IMh 
and  21st  of  September,  1665,  for  the  taking, 
and  distributing  of  some  part  of  the  said  Goods* 
among  several  officers,  whereof  the  said  sir 
William  Penn  was  one,  and  had  a  great  pro- 
portion thereof  allotted  to  him,  submitted,  afl» 
was  pretended^  to  his  majesty's  further  plea- 
sure ;  although  he  the  said  sir  William  Penn 
verv  ^11  knew  that  the  said  orders  of  him  the 
said  earl  of  Sandwich  were  void,  and  contk«ry. 
to  the  oommitsion  of  the  said  Earl,  the  Articles 
of  War,  and  the  law  of  this  land ;  and  after- 
wards a  warrant,  dated  the  17th  of  October, 
1665,  was  unduly  procured  from  bis  n^ajes^ 
for  distributing  tlie  said  Goods,  whereas  in  trotii 
he  the  said  sir  William  Penn  had  before  the 
said  warrant  of  his  majesty,  possessed  himself 
of  divers  of  the  said  Goods,  and  sold  and  war- 
ranted the  same,  as  in.  the  third  Article  is  ex- 
pressed ;  and  further  did  take,  sell^  and  dispoet 
of,  a  far  greater  qnantitjr  of  Goods  than  was 
contained  either  in  the  orders  of  the*  said  earl 
of  Sandwich  or  his  ma^y's  said  warrnnt,  to 
the  value  of  3085/.,  or  thereabouts. 

**A]\  and  every  which  proeeedingBi«recoi»> 
trary  to  the  Articles  of  War  abovementioaed, 
and  to-  the  laws  of  the  land,  and  of  dangerous 
consequence  and  example, if  unicdressed. 

"  And  the.  teid  Commons,  by  protestation, 
saving  to  themselves  the  liberty  of  exhibiting, 
at  any  time  hereafter,  any  other  Accusation  or 
Impeachment  against  the* said  sir  William 
Penn,  and  also  of  replyine  to  the  Answer'  of 
the  said  Articles,  otfan^*  of  tfaem ;  or  of  offer- 
ing uTOoh  of  the  premises,  or  any  other  im- 
peacmeol  or  aponsaiioa  that  thall  bt  evhi-- 
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bited  bj  them,  as  the  cose  (according  to  the 
course  of  parliaments)  shall  rcqoire ;  do  pxay> 
That  the  said  sir  Wilham  Penn  may  be  called 
to  answer  the  said  several  crimes  and  misde- 
meanors^ and  receive  such  contfigu  pvnish- 
ment  as  the  same  shall  desen-e ;  and  that  such 
ivrther  proceedings  may  be  upon  every  one  of 
them  had  and  used  against  ham  as  is  agreeable 
to  law  and  justice." 

Upon  thi^  the  Lords  made  this  foUowiog 
Order : 

"  Whereas,  at  a  Conference  desired  b^  the 
House  of  Commons,  and  had  this  day  in  the 
*  Painted  Chamber,  between  Committees  of  both 
Houses,  Articles  of  Impeachment,  bv  the  Com* 
mens  of  England  assembled  in  parliament,  in 
the  name  of  themselves,  and  of  all  the  Com- 
mons of  England,  agauist  sir  William  Penn 
knight,  one  of  the  now  Commissioners  of  his 
majesty's  Navy,  for  several  high  crimes  and 
misidemeanors  committed  by  him,  were  trans- 
mitted from  the  House  ol  Commons  to  this 
House:  It  is  ordered,  by  the  Lords  spiritual 
and  temporal  in  parliament  assembled,  That 
the  said  sir  William  Penn  be,  and  is  hereby, 
required  to  appear  at  the  bar  of  this  House,.on 
Iflonday  the  97th  day  of  this  instant  April,  at 
10  of  the  clock  in  the  forenoon,  to  hear  the 
aaid  Articles  of  Impeachment  against  him  read, 
ttod  that  he  the  said  sir  William  Penn  may  be 
beard  what  he  shall  say  for  himself  thereupon/* 

Ordered,  That  the  Committee  for  Privileges 
do  meet  to-morrow  in  the  afternoon,  to  peruse 
the  Journals,  and  see  what  hath  been  the  man- 
ner of  proceedings  formerly  against  persons 
that  have  been  impeached  by  the  House  of 
Commons  upon  misdemeanors,  and  make  re- 
port thereof  to  tliis  House  on  Monday  morning 
neit. 

April  27. 

The  earl  of  Bridgwater  reported,  **  That  the 
,  Cojnmittee  of  Privileges  have  perused  several 
Precedents  concerning  the  manner  of  proceed- 
ings against  persons  impeached  of  misde- 
meanors by  the  House  of  Commons ;  which 
they  offer  to  th^r  lordships,  coosideratioiu" 

The  Precedents  were : 

The  Case  of  sir  Francis  Michell  and  Foules, 
2S  March,  18  Jac.  who,  being  charged  by  the 
House  of  Commons  for  misdemeanors,  were 
committed  by  them  before,  and  committed 
again  by  this  House. 

Also  the  Case  of  the  Lord  Chancellor  Bacon, 
complained  of  by  the  House  of  Commons,  90 
Martii,  16  Jac,  but  was  never  committed  there- 
upon. 

The  Case  of  Norton  and  Unwood,  who  were 
committed  upon  complaint  of  the  House  of 
Commons^  26  Maii,  18  Jac.  and  afterwards 
bailed. 

Likewise  the  Case  of  sir  John  Bennett,  com- 
plaiged  of  by  the  House  of  Commons,  95  April, 
18  Jac.  He  was  committed  before  his  charge, 
and  afterwards  bailed  by  the  Lords. 

The  Lord  Treasurer,  SI  Jac.  was  summoned 
"tpear^  aiid  answer  his  cfaaige ;  and  the  7th 


of  May  ha  was  broiight  to  the  1^,  and  kneeled^ 
-bm  was  not  committed. 

Dec.  S9, 1640,  the  judges  who  were  oom« 
plained  of  by  the  House  ot'  Commons,  upon 
desire  of  the  Commons,  did  enter  into  security 
to  appear  upon  summons. 

The  drd  January,  1666,  the  lord  viscount 
Mordaunt  was  impeached  by  the  llouse  of 
Commons  of  misdemeanors,  but  was  not  com- 
mitted. 

Upon  this,  the  House  gave  order,  that  sir 
Wilham  Penn  should  be  brought  to  the  ber. 
Which  accordingly  was  done,*  by  the  gentle- 
man usher  of  the  &ack  Rod ;  he  kneeling  until 
the  Lord  Keeper  bid  him  stand  op. 

And  then  his  Lordship  told  him,  **  He  was 
impeached,  by  the  Commons  of  England  as- 
sembled in  parliament,  in  the  name  of  them- 
selves and  of  all  the  Commons  of  England,  for 
several  high  crimes  aud  misdemeanor!  com- 
mitted by  him ;  which  cbaige  should  be  read 
unto  him.'' 

Then  the  Articles  against  him  were  read ; 
and  the  Lord  Keeper  asked  him,  **  What  he 
said  to  them  ?" 

He  said,  **  He  looked  upon  himself  as  a 
very  unhappy  man,  to  be  brought  up  hitlier 
upon  this  account ;  but  it  was  his  comfort, 
that  he  should  have  such  honourable  judges. 
Ue  desired  a  short  day  might  be  given  him,  to 
put  in  his  Answer  in  writing;  mid  that  couosej 
might  be  assigned  liim." 

Upon  this,  sir  William  Penn  withdrew. 

And  the  House,  taking  into  consideration 
what'he  desired,  directed  he  should  have  a  copy 
of  his  Charge,  ai|d  that  he  should  put  iu  his  An- 
swer in  wnting  on  Wednesday  morning  next. 
He  being  called  in  again,  the  Lord  Keeper  told 
him.  The  Lords  have  appointed  him  to  have  a 
copy  of  bis  Charge,  and  Wednesday  morning 
neat  to  be  the  time  for  him  to  put  m  his  An- 
swer in  writing ;  and  asked  him  what  counsel 
he  desirvd  to  have.** 

Whereupon  he  named  sir  William  Scroggf, 
Mr.  Winnington,  Mr.  Jones,  Mr.  Oflley,  sir 
Anthony  Morgan,  and  sir  Walter  Walker,  to 
be  his  counsel  in  tliis  business.  Which  this 
House  ordered  accordingly. 

April  29. 
Sir  William  Penn,  according  to  the  order  of 
this  House  the  37th  instant,  being  appointed  to 
put  in  his  answer  to  the  Impeachment  of  the 
House  of  Commons  against  hun,  was  brought 
to  the  bar,  by  the  Gentleman  U»hcr;  and 
having  kneeled  until  the  Lord  Keeper  com- 
manded him  to  stand  up,  he  humbly  pre- 
sented his  said  Answer ;  which  was  read,  as 
follow eth  : 

*<  The  humble  Amswer  of  air  William  Pckn 
knight.  Defendant,  to  the  Articles  of  Im- 
peachment exhibited  against  him  by  the 
Commons  of  England  assembled  in  par- 
liament, in  the  name  of  tliemselves  and 
of  .aU  the  Commons  of  England,  for  se- 
veral High  Crimes  and  Misdcffleanort 
comaiittra  by  him. 
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*<  The  said  defendant,  bY  protestation,  sa?- 
ing  to  bimseif  all  advantages  of  eicepiions  that 
may  be  taken  to  the  mnnifold  incertainties  and 
iusufBciendes  of  the  said  Articles  of  Impeoch- 
menty  for  answer  to  so  much  tbereofas  he  this 
defendant  is  advised  is  any  waj  material  for  hiin 
to  make  answer  to  :  , 

<'  To  the  first  Article  of  the  said  Impeach- 
ment, (doth  saj,)  That  he  this  defendant  is  not 
guilty  of  any  crime  objected  against  him  in  the 
aaid  first  article. 

**  To  the  second  Article  of  the  said  Impeach- 
ment, he  this  defendant  saith,  That,  on  or 
about  the  14tb  day  of  the  said  month  of  Sep- 
tember, this  defendant  did  %o  on  board  the 
said  Slothany,  in  company  of  the  said  sir  Wil- 
liam Berkeley,  being  reooired  so  to  do  by  the 
said  earl  of  Sandwich  ;  but  doth  deny  that  he 
did  then,  or  at  any  other  time,  goon  board  the 
said  Slotliany  in  pursuance  of  the  said  conspi- 
racy in  the  said  first  Article  of  the  said  Im- 
peachment mentioned,  or  that  he  this  defen- 
dant did  command  the  said  captain  Worden 
to  give  way  to,  or  permit,  the  said  sir  William 
Berkley  to  take  away  any  of  the  said  goods,  or 
that  this  defendant  sent  any  men  on  M>ard  the 
said  Slothany,  to  assist  the  said  sir  William 
Berkley  in  breaking  open  the  hatchways  of  the 
said  ship,  and  takmg  out  of  the  said  ship  and 
carrying  away  any  biUes  of  silk,  mace,  or  other 
goods  whatsoever. 

"  To  the  third  Article  of  the  said  Impeach- 
ment, this  defendant  doth  answer  and  say. 
That  true  it  is,  that  19  hales  and  one  half  of 
silk,  10  bales  of  cinnamon,  18  cernes  of  mace, 
two  bags  of  nutmegs,  eight  bags  of  pepper,  and 
one  puncheon  of  cloves,  did,  some  tmie  after 
the  same  were  taken  out  of  the  said  Phcenix, 
or  the  said  Slothany,  by  way  of  distribution 
among  the  flag  officers,  come  into  the  hands 
and  possession  of  him  this  defendant,  and  were 
by  him,  as  his  share  and  proportion,  sold  and 
converted  by  him  this  defendant  to  his  own 
nse,  bv  virtue  of  the  said  orders  of  the  said 
earl  of  Sandwich,  bearing  date  the  15th  and 
Slst  September  1665,  in  the  fourth  Article  of 
the  said  Impeachment  mentioned;  and  by 
virtue  of  his  majesu's  said  Warrant,  dated  the 
17th  October,  1665,  in  the  said  fourth  Article 
likewise  mentioned  ;  and  by  virtue  of  his  ma^ 
jestv*s  letters  of  privy  seal,  bearing  date  the 
S6tn  day  of  January^  in  the  17th  year  of  his 
majesty's  reign  :  hut  this  defendant  doth  deny 
that  he  had  or  sold  to  his  own  use,  any  other 
goods  than  thoae  abovementioned ;  or  that 
the  sai^  goods,  so  by  him  sold,  were  taken  out 
of  the  said  PhiBnix,  or  the  said  Slothany,  by 
him  this  defendant,  or  nny  other  person  or  per- 
sons by  his  appointment  or  procurement. 

'*  To  the  foarth  Article  ofthe  said  Impeach- 
aent,  this  defendant  answers.  That  the  said 
orders  of  the  earl  of  Sandwich,  in  the  said 


fourth  Article  of  the  said  Impeachment  men* 
tinned,  were  not  obtained  from  the  said  earl 
by  this  defendant,  or  by  the  procurement  of 
this  defendant,  to  colour  any  fraud  or  embex- 
zliement  done  or  committed  by  hint  this  defen* 
dant,  or  fur  any  purpose  whatsoever.  And 
this  defendant  doth  deny  that  his  majesty's 
warrant,  in  the  said  fourth  Article  of  the  said 
Impeachment  mentioned,  was  by  him  this  de- 
fendant, or  by  any  other  person  by  his  direc- 
tion, procurH  from  his  majesty.  And  this 
defendant  doth  further  deny  that  he,  or  any 
other  by  his  appointment,  did  take  the  said  four 
bales  or  eight  suckles  out  of  the  said  Phesoix^ 
or  the  said  Slothany,  or  that  he  did  sell  or  dia- 
pose  of  the  same^  or  any  part  thereof,  to  hit 
own  use,  benefit,  or  advantage.  And  thit 
defendant  doth  deny  that  he  did  take,  sell,  or 
dispose  of,  any  greater  quantity  of  goods  than 
was  contained  either  in  the  said  order  oftbi 
said  earl  of  Sandwich,  or  his  maje^s  said 
warrant  in  the  said  fourth  Article  mentioned, 
other  than  is  in  this  defendant's  Answer  to  the 
fourth  Article  of  the  Impeachment  expressed. 
Without  that,  that  any  other  matter,  thing  or 
things,  Article,  or  allegpition,  in  the  said  Aiti* 
cles  of  Impeachment  contained,  material  or 
effectoai  in  the  law  to  be  answered  unto  by  thia 
defendant,  and  not  here  in  this  his  Answer 
sufficiently  answered  to,  confessed,  and  avoided^ 
denied,  or  traversed,  is  true. 

**  All  which  matters  he  this  defendant  it 
ready  to  pnive,  as  this. high  and  honourable 
Court  shall  award.  Wm.  Penm." 

Then  the  Lord  Keeper  asked  sir  WiJliaai 
Penn,  whether  he  owned  this  to  be  his  An- 
swer. And  he  confessed  and  owned  this  to 
be  his  Answer. 

It  is  ordered,  That  a  copy  of  this  Answer  of 
sir  Wm.  Penn  be  sent  to  the  House  of  Com^ 
mons. 

A  Message  was  sent  to  the  House  of  Com- 
mons, by  sir  John  Coel  and  sir  Walter  little- 
ton  :  Td  let  them  know,  that  sir  William  Penn 
hath  this  day  pot  in  his  Answer  in  writing 
to  their  Impeachment  against  him;  a  copy 
whereof  the  Lords  have  sent  to  the  House  of 
Commons. 

May  4. 

Ordered  by  the  Commons,  That  it  be  re- 
ferred to  the  committee  formerly  appointed  ta 
bring  in  an  Impeachment  acainst  sir  Wm. 
Penn,  to  consider  ofthe  Articles  of  Impeach- 
ment, and  the  Answer  of  sir  Wm.  Peon,  and 
the  Evidence  from  the  Committee  of  Accounts ; 
and  to  draw  up  a  Replication  upon  the  whole 
matter,  to  be  sent  up  to  the  Lords. 

It  does  not  appear  that  this  Committee  made 
any  Report,  or  that  this  matter  proceeded 
further. 
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887.  The  Trials  of  Peter  Messenger^  Kichard  Beaslet,  Wil- 
UAM  Greek,  Thohas  Appletree^  John  £arl£s,  William 
WiLKS,  William  Forp,  Richard  Farrell,  £dw.  Cotton, 
£dw.  Bedle,  Richarp  Latimer,  John  Sharplfss,  Richard 
Woodward,  Thomas  Lu^ERicK^and  John  Richardson,*  at 
the  Old  Bailey,  for  High  Treason,  in  tutnultuousiy  assembling 
themselves  in  Moorfields,  and  other  Places,  under  Colour  of 
)>ttlling  down  Bawdy  Houses  :  20  Charles  il.  a.  d.  1(>68. 

Upon  Euter-MMcUv  last,  being  die  «Sd 
dey  of  Bftarcby  in  the  tOtfa  jeer  of  the  reip  ef 
•ur  lorereign  iord  (be  ktoK  the!  new  it,  it  beinc 
the  UMial  time  of  the  Apprenticet  liberty,  for 


tbear  civil  reoreetiont,  »  rofle  muliitode  of  peo- 
ple met  together  \m  MoorfielcU;  where  beiog 
10  eMcabledy  were  instigated  by  tone  ftetiooa 
penoM  wnongst  them;  who,  to  ooloiur  their 
ieiigOy  ineinuated  into  tbe  imbble  the  puUiog 
down  of  Beiwdf^HoMet,  ander  whieh  cokrar  of 
nibrtBiog  Bewd^-UoQMs,  they  at  length  raited  a 
great  habbmb;  and  to  iacreaatng  ia  their  dit- 
•rders,  in  a  tumakootts  manner  committed 
nanv  notorious  crimes.  Bat  by  the  vigilancy 
of  the  magistrates  of  the  city,  with  the  assist- 
aaee  of  bis  majestv's  guards,  were  at  last  re- 
daeeds  Some  of  the  nogleaders  whereof  were 
apprehended,  and  committed  to  the  gaol  for 
Ibeir  olences,  to  receive  their  Triab  aocordtng 
to  the  known  laws  of  the  hind. 

And  baring  been  several  times  examined, 
«poii  oonfession  of  some,  and  pregnant  proof 
against  others,  by  a  special  jury  of  several 
bnigbts,  esquires  and  gentlemen,  of  very  great 
worth  and  esteem,  of  the  county  of  Middlesex  : 

These  Pf  nons  following,  to  wit ;  Peter  Mes- 
senger, Kichard  Beasley,  William  Green, 
Thomas  Appletree,  John  Earles,  William 
WUks,  WiUiam  Foid,  Richard  FarreU,  Edward 
Cotton,  Edward  Bedle,  Richard  Latimer,  John 
SbarpleM,  Rioliard  Woodward,  Thomas  Lime- 
rick, John  Bichardson,  were  indicted  of  High- 
Treason,  for  levying  of  a  public  war  against 
9or  sovereum  lord  tbe  king :  And  at  tbe  gaol- 
delivery  of  Newgate,  held  at  the  Session-House 
in  tbepld-Bailey,  London.  April  1, 1668,  and 
continued  till  the  fourth  day;  on  which  said 
ibonb  day,  in  the  presence  of  sir  John  Kelyn^, 
knt.  L.  C.  Justice  of-ihe  Kin|fs»Beach,  sir 
Bdward  Atkins,  sir  Christopher  Turner,  sir 
Hiehaffd  Rainsford,  barons  of  bis  majest]r's 
Coort  of  Exebeqner  t  Together  wttb  sir  Wil- 


*  See  in  the  Case  of  WiUiaia  MadaucUan, 
A.  B.  1737  iisf^e,  and  Maelaorin*s  Aiguments 
and  Decisions,  633.  an  argument  founded  on 
the  deeisioB%  ^at  the  oibaces  in  this  case  and 
that  of  Dammaioe  and  others,  a.  d.  1710,  ifi^nOy 
amounted  to  treason. 

This  Casa  is  thas  mentioned  by  Mr.  ^amp- 

den:   ^  Afiew  Apprentices  for  pulling  down 

Bawdv  Houses  were  hanged  for  Treason/'  See 

Mr.  Hampden's  Speech  on  the  King's  Message 

^  Jan.  7th  1681, 4  Cobb.  Pari:  Hist.  It83. 


liam  Wild,  Recorder  of  tbe  city  of  London  ; 
these  prisoners  foUowing,  vis.  Peter  Messeofer^ 
Richard  Bea»ley,  WiUiam  Grt-en,  Thomw 
Appletree^  were  first  called  to  the  bar  to  receive 
tkieir  Trials;  wliere,  after  procbunation  being 
wade,  tber  severally  pleaded  to  their  Indict- 
roents,  and  pat  themselves  for  their  Trial  upon 
their  countty. 

Tbe  names  of  the  Jury  sworn,  were,  Amhonv 
Hall,  WiUiam  Knigjht,  Ueaiy  Francis,  Joba 
Baker,  Robert  Shaw,  Thomas  Constable, 
Thumas  Jennins,  John  Nichols,  Ralph  Brad- 
shew,  John  Saving,  John  Msrsb,  Henry  Keot« 

The  Jury  being  sworn,  the  Court  proceeded 
to  Trial 

Mr.  NurilL  You  gentlemen  of  the  jury, 
these  four,  Peter  Messenger,  Richard  Beasley, 
William  Green,  and  Thomas  Appletree,  stand 
indicted  for  High-Treason;  haviug  left  their 
obedienoe  to  our  sovereign  lord  .the  king,  and 
being  instigated  by  the  devil,  upon  the  i4tb 
dav  of  March  last  past,  did  contrive  a  design 
to  levy  war  and  rebellion  againi»t  tbe  king,  b«inc 
at  the  bead  of  four  or  five  hundred  armed  and 
arrayed.  If  this  matter  be  proved  against 
them,  yon  must  find  them  Guilty. 

Mr.  Pcm^erloa.  You  eentlemen  of  tbejurr^ 
these  prisoners  at  tlie  bar  did  contrive  and 
levy  war,  and  fell  noon  tbe  kin^t's  officers,  and 
beat  them,  and  broke  tbe  prison,  and  let  out 
the  prisoners,  some  for  felony:  Among  the 
multitude  these  were  four  of  than,  as  we  shall 
endeavour  to  prove. 

The  Names  of  the  Witnesses  called  and 
sworn,  wore  Richard  Oowson,  John  Cowley, 
Henry  Bull,  James  Martin,  Abraham  Brookes. 

CtiaueL  Sir,  pray  tell  my  lord  what  yon 
saw  these  do  on  Easter-Tuesday. 

WUn.  My  lord,  1  saw  this  Richard  Beasley 
at  the  bead  of  four  or  five  hendred;  be  bad  • 
sword,  and  I  took  his  sword  from  him :  be  hafi 
colours,  a  green  apron  npon  a  pole.  I  heard 
some  of  them  cry,  *  Down  witb  tbe  Recitooata;* 
and  I  did  see  Wdiiam  Green  there  tooy  bat  not 
Appletree. 

t.  C,  Jmtiee.  Did  they  go  witb  tbe  malt>« 
tnde  or  no,  or  were  they  m&  tfacm  ? 

Wiin,  They  were  witb  them ;  but  I  caaoal 
say  they  went  along  with  them. 

Omm,  Pray  tefl  my  lord  what  tbe  multi- 
tude said  at  that  time. 

Wiin.  When  we  fell  on  them,  they  ran  away. 

L.  C.  Jutt,    Did  Beasley  lead  them  on  ? 

With*    They  said  be  was  their  captain. 
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John  Cowley f  lecond  witness. 


Omnu  Mr.  Cowle/y  lell  roy  lord  what  joa 
•tw. 

Comltw,  My  lord,  lie  cut  me  and  wounded  roe 
m  ihe  haod.  The  constable  charged  them  to 
be  gone,  and  dispeive  themselves  {  nith  that 
they  struck  at  the  cooataUe,  and  knocked  him 

49WO. 

X.  C.  Just,  *Uoder  what  pretesQe  did  they 
pull  down  any  house  ? 

WUf^    Tm  constable  and  some  more  of  us 

beat    them    up    Nightingale-lane;    I  know 

not  what  their  pretence  was-:  I  saw  Appletree 

there,  for  he  was  the  first  that  struck  ^  the 

'instable.    This  was  on  Easter-Tuesday. 

L.  C.  Just,    Did  you  ;we  Green  there  ? 

WU;    I  cannot  t«U. 

I'  C  Ju${»  Did  yott  se«  ^hem  pull  down 
aoyhouse  ?    What  iUi  you  hear  them  say  i 

WUm.  They  said,  Down  with  the  bawdy- 
hpiises. 

L.  C.  Just.  Did  you  hear  them  talk  of  the 
Bed-eoats  there  f  Was  Green  nmoi^t  them^ 
as  one  that  helped  and  acted  with  them  ? 

Witn,  I  saw  him  in  Moorfields  on  Monday, 
Tuesday,  and  Wedoissday,  shout  and  throw  up 
hie  bat. 

Third  Witness. 

7^.  C  Just.  What  did  yoa  eee  them  do  P 
Witn.  All  that  I  sair,  was,  that  Peter 
Meeseoger  came  along  with  the  colours  in  his 
hand,  and  I  took  him  and  earned  liim  to  prison 
ipyself :  I  dijf  not  hear  them  cry,  Down  with 
honest  bouses,  but  bawdy  housee:  I  did  not  see 
«U  those,  but  only  these  <wo  (pointing  to  two  at 
the  bar.) 

X  C.  Juai.  Ah  That  was  the  captain  and 
the  .ensign. 

Fourth  Witness. 

« 

Ueury  BaU.  My  lord,  I  saw  this  Beasley 
^sd  Messenger  in  Moorfields,  pulling  down 
hooiea  on  Monday,  and  on  Tuesday  at  the 
bead  of  three  hundred ;  and  at  that  time  we 
rputed  them.  On  Wednesday  they  came  with 
four  or  ^ve  hundred,  and  cried,  Down  with 
thm>  fted-coata. 

WH^V   4ie*v*w^^^v^w^pw 

Jmna  Martin,  fifth  Witness. 

.  L-CJufi.    What  can  yon  say  ? 

Witt^*  AH  that  I  know  is,  Beasley  made  a 
blow  at  our  enalgii,  and  struck  at  him  with  his 
•word. 

X.  C  Just.    What  was  their  presence  ? 

Witn,  '  I  cannot  tell  that. 

Another  Wiin.  I  say  Thomaa  Appletree 
help  to  poll  4imn  Peter  Burliugham's  honie, 
mm  broke  anoUier. 

Serj.  Wild.    What  company  had  they  ? 

WUn.    About  three  hundred. 

X.  C.  Just.  Had  they  a&y  colour*?  what 
didvou  hear  them  declare  ? 

WUn.  I  heard  them  declare  soiling,  for 
X  bad  like  to  have  been  knocked  on  the  bead. 

X.  C.  Just.    To  the  prisoner  Beasley.  WcUi 


what  do  yon  $ay  for  yourself?  Yoo  hear  it  is 
•sworn  against  you,  that  you  were  at  the  head 
of  this  rabble,  aud  they  called  you  captain, 
and  you  led  iJaem  up ;  aud  when  the  consiable 
came  to  command  peace  in  the  king's  name, 
you  fell  on  him,  and  wounded  him,  so  that  he 
IS  hardly  able  to  be  here  thi»  day :  Why  did  you 
Rather  this  multitude  together?  It  will  be* 
hove  you  to  make  your  answer;  a  hat  reason 
had  you  for  it  ? 

Beasley  Pris,    I  do  not  know  the  reason. 

X.  C,  Just,  I  speak  to  you  that  you  should 
eive  a  reason :  After  all  ibis  trouble  that  we 
have  had  in  this  nation,  it  is  a  sad  thing  that 
a  great  number  of  giddy  headed  people  must 
gather  together  under  pretence  of  reformation, 
to  disturb  the  peace  of  the  nation  again :  if  yoa 
can  say  no  more  for  yourself,  there  will  h9 
little  trouble  with  you. 

Serj.  Wild.  What  was  the  meaning  of  your 
gathering  together  ? 

Beasley  Pris.  We  went  to  pull  down  bawdy- 
houses. 

X.  C.  Ju$i.  How  did  you  know  which  were 
bawdy-houses?  If  you  had  known  them,  *yoa 
might  have  indicted  them,  there  is  a  law  against 
them ;  but  this  is  a  strange  kind  of  reformation, 
if  a  rabble  come,  and  say.  This  roan  is  a  papist, 
and  this  keeps  a  bawdy-house,  and  would  pull 
it  down ;  this  is  a  mad  reformation. 

Messenger  Pris,  My  lord,  that  man  hat 
sworn  I  was  out  on  Tuesday,  it  was  Wednesdaiy 
before  I  came  forth ;  but  staid  at  home  witn 
my  wife,  because  I  would  not  be  among  them. 

X.'  C.  Just,  pid  not  you  carry  a  green 
apron  on  a  pole  for  your  colours  ? 

Pris,  My  lord,  as  I  passed  along  by  the 
rout  they  flung  a  bottle  at  me,  and  had  like  to  ^ 
have  knocked  me  down,  and  tore  my  apron  o£^ 
and  chaffed  me  to  carry  it  on  a  pole ;  and  f 
would  faiB  have  come  away  from  them,  and 
could  not. 

X.  G.  Jusi.  Make^  this  appear,  that  ton 
would  fain  have  got  away,  and  that  ther 
did  force  yoo  to  do  what  you  did,  and  I  shall 
be  glad  of  it. 

Pris.  There  is  none  of  them  here  now 
that  were  there  then. 

X.  C.  Just,  Then  all  that  yon  say  is  of  little 
use ;  for  it  is  no  great  thing  to  make  a  lye  to 
save  one's  life. 

Pris,    God  is  my  witness 

X.  C  Just,    Jfclave  a  care  what  yoa  say. 

A  Constable  (witness)  sworn. 

X.  C.  JttfT.  What  sny  you  of  these  four  at 
the  bar  ? 

Const,  My  lord,  I  heard  they  were  palling 
down  houses,  and  I  did  what  I  coi4d  to  pre* 
Serve  the  king's  peace ;  and  that  day  I  did  save 
a  great  many  houses  and  goods.  The  next  day 
they  were  near  my  owi>  nnose,  and  I  did  en* 
deavoor  to  do  the  same,  and  this  fellow  with 
his  company  did  surprise  my  men,  and  knocked 
m^  down ;  yet  I  commanded  the  peace,  and 
they  beset  me  round  about,  and  cut  me  over 
the  hand  t  I  do  remei^ber  that  JBeaslc^.    W« 
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were  in  n  f  luce  where  there  were  three  lurn- 
ings,  but  the^r  knocked  me  down,  and  beat  me 
to,  that  I  could  not  tell  vkho  it  was  that  did 
hurt  me. 

L.  C.  Just.  *Do  you  know  tny  more  of  ihii 
company  ? 

Com/.  No,  my  lord :  For  if  the  loldi^rs  had 
not  en  me,  they  would  not  hare  left  till  they 
liad  killed  me. 

Count:    Had  you  your  itaff  ? 

Cons/.   Yes ;  but  they  took  it  away  from  me. 

Another  Wdn,  I  saw  Messenger  on  Toes- 
tlay,  though  he  says  to  the  contrarj. 

JL.  C.  J«s/.  Messenger,  you  hear  what  is 
^id  against  yon  ;  you  say  you  were  not  out  on 
Tuesday  :  He  hath  sworti  you  were  at  the  head 
of  n  compnny,  with  a  green  apron  on  a  stick, 
and  led  them  up. 

Prts.  I  was  not  there. 

Henry  Bull^  Wit  I  saw  him,  my  lord,  on 
Tuesdny,  he  and  Beasley,  about  eleven  of  the 
clock  in  MoorfiehU,  and  the^  had  gathered  a 
great  multitude  of  four  or'  five  hundred,  and 
then  they  made  aa  attempt  to  come  into  our 
parish,  and  tliey  cried,  Down  with  ihe  Red- 
coats. 

Me$tenger,  Pris.  Pray,  my  lord,  let  my  wit- 
iie»se9  he  called  in,  for  thej  swear  false. 

L.  C.  J.  Your  witnesses  shall  be  called.  A 
little  of  due  consideration  before-hand  would 
have  done  you  more  good  than  now. 

Mr.  Glovtr  and  Mr.   Bennti,  the  Prisoner's 

Witnesses. 

L.  C  J.  What  saj  jou  concerning  the  pri- 
•oner? 

Gl'tTcr,  I  can  say,  my  Lord,  he  was  until 
five  of  the  clock  on  Wednesday  at  Mr.  Rennet's 
house  in  Golden- Lan^. 

L.  C.  J.  Where  was  he  on  Mondaj  and 
Tuesday  f 

Glever.  I  know  not. 

Bennet.  On  Wednesday  ha  was  at  a  kina- 
«ian*s  honse. 

£.  C.  J.  These  two  witnesses  give  no  ac- 
count at  all  of  you,  where  you  were  on  Monday 
and  Tuesday.  > 

JL.  C.  J.  Greene,  what  say  vou  ? 

Greene.  I  was  not  among  them. 

L.  C.  J.  It  is  sworn  you  were  amongst  tbem, 
and  thre  w  up  your  cap.  Were  you  not  k  nocked 
down  ? 

Prmner,  Yes,  my  Lord. 

X.  C.  J.  How  could  you  be  knocked  down 
if  yoH  were  not  amongst  them  ? 

Jo/fft  Cowley  witness. 

£  C.  /.  Did  you  not  see  Greene  in  the  mul- 
litude? 

Ofwley,  I  saw  him  do  nothing  ;  bat  I  saw 
him  tvith  a  staff  in  his  hand.  I  did  not  se^  him 
act  any  thins;  hut  follow  the  colours. 

Greene,  Pris.  I^wat  not  among  them  but  aa 
I  came  home, 

L.  C.  J.  Yon  mean  you  did  not  take  part 
with  tbeiTt,  but  you  were  there ;  it  is  sworn  you 
^trt  ufom  Tatsday  following  your  captain  and 


the  colours ;  it  is  sworn  by  Mr.  Bull  yon  wefe 
among  tlie  rabble,  and  were  knocked  down  t 
now  if  the  jury  do  not  believe  that  you  did  act 
among  them,  we  will  leave  it  to  them. 

L.  C.  J.  Appletree,  what  say  you  f 

Appieiree,  As  I  was  passing  along  (my  lord) 
I  saw  a  croud,  and  I  went  to  know  what  was 
the  matter,  and  there  came  a  company  down, 
and  some  running  after  me  did  me  a  mischief; 
I  did  not  see  the  constable,  nor  say,  knock  him 
down. 

L,  C.  J.  It  is  sworn  that  you  were  the  first 
man  that  strock  the  constable,  and  that  you 
were  at  the  pulling  down  of  Burlingham'a 
bouse. 

Prit.  I  did  not  offer  to  pull  down  bn  honte^ 
nor  strike  the  constable. 

Brooktf  wito.  Mv  h>rdf  he  was  in  Peter  Bu^ 
littgham's  house,  and  broke  it  down  so  that  you 
might  have  ridden  a  horse  through  it ;  I  spake' 
to  him  two  or  three  times  to  leave  off,  and  if  I 
had  not  stooped  suddenly  be  had  struck  mm 
down  with  a  oedstaff. 

.  Cemley^  Wit.  I  did  see  him  on  Tuesday  with 
their  company,  and  I  did  see  him  strike  at  the 
constable. 

X.  C.  J.  to  the  Jury.  Oentlenwn  of  the  jury, 
you  have  heard  what  theie  say ;  the  prisoners 
are  indicted  for  High- Treason,  for  levying  of 
war  against  the  king.  By  levying  of  wur  is  not 
only  meant,  w4ien  a  body  is  gathered  together, 
as  an  army  is,  hot  if  a  company  of  people  will 
go  about  any  public  reformation,*  this  is  Higlv- 
Treaaon,  ifit  be  to  pull  oowa  inclosur^  for 
they  take  upon  them  the  regal  authority; 
(3  Co.  Inst.  9.)  the  way  is  worse  than  the  thing. 
These  people  do  pretend  their  design  was 
against  bawdy-houses;  now  for  men  to  go 
about  to  poll  down  houses,  under  the  pretence 
of  Bawd  v-houses,  with  a  captain,  and  an  en- 
sign, and  weapons,  if  this  thing  be  endured,  who 
»  safe  Mt  is  High-Treason,  because  it  doth 
betray  the  peace  of  the  nation,  for  every  sub* 
ject  is  as  much  wronged  as  the  king ;  for  if 
every  man  may  reform  what  he  will,  no  man 
is  safe :  therefore  this  thing  is  of  desperate 
oons^uence,  we  must  make  this  for  a  publie 
example :  there  is  reason  we  should  be  very 
cautious,  we  are  but  newly  delivered  from  re- 
bellion, and  we  know  that  that  rebellion  firsi 
began  under  the  pretence  of  religion  and  the 
la*,  for  the  devil  hath  always  this  viaard  nnon 
it ;  we  know  that,  that  rebellion  began  tnns, 
therefore  we  hare  great  reason  to  be  very  wary 
that  we  fill!  not  again  into  the  same  error,  but 
it  should  be  carried  on  with  a  watchful  eye. 
And  because  apprentices  hereafter  shall  not  go 
on  in  this  road,  we  will  have  the  solemn  reso- 
lution of  all  the  judges,  and  therefore  yon  are 
to  find  it  specially.  You  rooR  find  the  matter 
of  fact,  and  we  will  aiicable  all  the  judgca 
together  in  a  sober  way,  to  give  their  judgment^ 
whether  it  be  high-treaaon  or  no ;  not  that  we 
■  11^-^— ».^^— ^^— »^ii»»«<i^— .^—p. — — ^— i— .— ^— .^.1^ 

^  See  Lu<)ers*8  **  Consideffationsoo  the  Law 
of  High  Treason  in  the  Case  of  Levying  War** 
89; 
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do  doubt  of  it  npw^  for  we  know  it  is  hdgli- 
traasoOy   but  for  general   satisfaqtion.     It  is 

EroTed  that  fieaslejf  went  as  their  captain,  with 
is  iword,  and  flourished  it  orcr  his  head ; 
M esseueer  was  there  with  bis  green  apron  on  a 
pole  in  Moorfields  on  Tuesday,  and  on  Wednea- 
'  dajr  he  was  in  the  same  posture  again. 

Fritouen,  Mjr  Lord,  we  would  have  our  wit- 
nesses heard. 

L,  C.  J.  You  shall  have  no  wrong  done  to 
jou.  As  fur  Green,  it  is  proved  he  was  with 
ihem  sboutiug,  and  casting  up  his  cap :  now 
the  act  that  any  one  does  in  such  a  cumuit  is 
the  act  of  all,  if  they  all  join  together.  He 
was  on  Tuesday  following  there,  and  on 
Wednesday  lie  was  taken.  And  then  for  Ap- 
pletrte,  he  was  the  first  man  that  struck  toe 
constable^  and  pulled  down  Burlingham's 
house. 

Edmund  Bedle,  Richard  Latimer  to  the  bar. 

Bill  ofliuUctment.  *  You  that  are  now  called, 

*  being  moved  through  the  instigation  of  the 
'  devil,  and  having  nut  the  fear  qi'  God  before 

*  your  eyes,  have  withdrawn  your  obedience  to 

*  our  sovereign  lord  the  king,  and  against  hiin 
'  did  imsigine  and  contrive  war  and  rebellion  the 

*  3ltii  duy  of  March,  with  four  or  five  hundred 

*  persons  in  a  warlike  manuer,  arrayed  with  long 
'  pikes  and  other  arms  there  met  aod  assembled 

*  n^aiuit  the  peace  of  our  sovereign  lord  the 
'  kjug,  his  crown  and  dignity,  &c.' 

Witnesses  sworn.  William  Badley,  William 
Riggs,  John  Maldey,  John  Williams. 

King*$  iUmtucL  Gentlemen  of  the  Jury, 
Bedle  aod  Latimer  stand  indicted  for  high- 
treason  ;  wanting  ^hat  love  aud  obedience  that 
every  man  ought  to  have  of  his  king,  did,  tlie 
84th  of  March,  assemble  themselves  together, 
to  the  number  of  four  or  five  hundred  persons 
to  levy  war  aod  rebellion :  if  we  prove  thb, 
you  must  find  them  guilty  of  high  Treason. 

Gaoler  of  Finsbury  Prison,  Witness^  sworn. 

Counul,    Tell  my  lord  what  you  saw. 

Witneuu,  I  can  charge  no  particular 
person,  I  was  from  home ;  and  when  I  came 
borne  1  found  the  prison-doors  open,  and  they 
bad  let  outtlteirowu  company  and  two  others: 
and  I  locked  up  the  pri»on  doors,  aod  they  ga- 
thered together  about  the  prison,  and  there 
came  their  captain  with  his  half-pike,  and  com- 
manded roe  to  open  the  dpor.  I  told  them  I 
would  not  open  the  door.  They  told  me,  We 
have  been  servants,  but  we  will  be  masters 
now ;  and  if  you  will  not  open  Uie  door,  we 
will  do  your  business  for  you  by  and  by.  They 
had  swordi,  and  belts,  and  half-pikes,  and  thev 
did  push  at  me;  and  I  came  to  a  parly  wttii 
them  when  I  saw  there  was  no  remedy.  I  let 
\h^ir  captain  in,  and  when  he  could  find  none 
of  his  company  there  he  went  away  ;  but  Jiad 
ii  not  been  for  the  company  that  stood  without 
I  would  have  kept  him  fast  enough. 

Another  Witness  sworn. 

J^  C.  J.    Were  any  of  these  that  stand  at 


the  bar,  at  Clerkenaell,  with  a  stick  in  big 
hand  ? 

Witneti.  Yes,  ,my  lord,  I  saw  Latimer 
there  knocking  at  tlie  gate,  and  the  prison  was 
broke  upen,  and  titers  came  down  Justice 
WeUh  to  them  to  dlsper^c  them  ;  but  tl«ev  let 
out  two  of  their  omu  rabble,  aud  two  of  the 
felons. 

Anoth^T  Witness  sworn. 

Nine  of  the  clock  on  Friday,  I  went  to  the 
gate  of  the  New-prison,  and  thf  j^  came  and  cUfit 
a  bar  in  between  the  gaien  to  open  lliein,  and  I 
snw  Lutiiner  thruMiu^  stoues  ai  tlie  wuidows. 
Justice  Welsh  being  there  would  have  tuken 
some  of  them ;  and  they  cried,  One  die  uiiit 
all  die. 

WtlUum  Rif:g$f  Witness,  sworn.  I  faw 
Bcdle,  aud  took  hnn  ;  tlieir  number  «%as  abnu^ 
four  ur  five  hundred  ;  and  1  got  out  two  files 
of  men,  and'  took  fbur  iiieu  moie,  wheieof  this 
Bedle  wus  one  of  them. 

Judge,    What   do  you  say  to  this? 

Latimer,  Thi«  man  hath  a  spite  against  me, 
my  lord  ;  for  getting  up  beliind  the  coach,  I 
let  my  whip  full  aud  gave  him  a  lush. 

L,  C.  J.  But  what  suy^  the  oiher  against 
you  ?  What  made  you  there?  And  Bedle,  what 
do  you  *ay  for  y«.urseif  ? 

Ocdle,  Pris.  My  Lord,  I  was  in  Southwark, 
and  came  from  thence  to  BiaiiOp»gaie>&treety 
and  met  with  a  friend,  and  we  drunk  four  flag- 
gonsofbeer,  so  that  1  got  a  httie  too  mucU 
drink  in  my  head,  and  I  stood  and  liMiked  a- 
while  at  the  prisoners  at  Bi»hopsgaie  ;  and  my 
uncle  coming  along,  I  went  with  htm  a  little 
way,  and  then  turned  about  aud  left  him,  aud  ' 
th^re  was  a  man  came  nnd  said,  Brother,  will 
you  not  go  and  see  what  they  do  in  the  fields, 
and  it  was  my  hard  fortune  to  be  among  them, 
but  did  not  any  hurt,  blessed  be  God  :  but  I 
folloived  them  without  doing  any  harm,  nnd 
they  went  down  Old-street  to  Clerkenwell  ; 
hut  I  did  not  break  the  prison,  nor  do  not  know 
where  the  prison  is ;  for  there  was  a  company 
made  up  to  tliem,  and  they  began  to  run. 

X.  C.  /.     What   did  yttu  say  when  they  run 
away  ?  Did  you  not  say,  Face'about  ? 

Pris.     Your  lordship  heard  so,  but  I  did  not 
say.  Face  about. 

L.  C.  J.  You  gentlemen  of  the  jury,  you 
see  what  their  indictment  is  :  they  gathrred  a 
multitude  together  at  Clerkenwell,,  and  they 
had  a  captain  with  a  ludf-pike,  that  came  to 
the  prison  and  forced  open  the  door,  and  brought 
out  two  of  their  own  crew,  and  twaofihe 
felons  ;  and  they  said.  They  had  been  servants 
hefure,  but  uow  would  be  masters  ;  and  they 
cryed  out.  One  die,  and  all  die.  And  you  havo 
three  witnesses  that  si\ear,  that  these  t«i  on  ere 
there,  LHtimer  especially.  The  keeper  saya 
he  was  forced  to  come  tp  a  parly  with  theui, 
and  took  in  their  captain,  to  give  him  satisfac- 
tion that  there  was  none  other  there  of  ibeir 
gang.  Bedle  says,  he  was  there,  but  he  was 
drunk,  which  is  no  sufficient  excuse. 

lUchard  Cotton,  Jolm  EarWs,  William  Wilde, 
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RichanI  Farrel,  Willtm  Ford,  called  to  tbe  Iwr.  ] 
Tbeir  luilictmcnt  read. 

Sir  Philip  Howard,  Witness,  sworn. 

L.  C.  J.  Sir  Pbikpy  speak  what  you  koow 
of  these  inen. 

SirPi^.  I  delivered  these  mea  into  the 
constable's  hnnds.  n 

Counul.    Did  not  see  a  Maltitode  of  these 

fieople  gathered  together  iu  a  warlike  waj  ? 
f  soy  tell  my  lord. 

Sir  PA.  There  came  some  sober  people  and 
told  me  that  the  Tamult  was  greater  than  it  was 
when  my  lord  Craven  was  there,  and  ihcy  did 
desire  my  assistance ;  and  so  I  went  into  the 
iields,  and  divided  my  men,  half  on  the  one  side 
and  half  on  the  other  :  and  the  people  looked 
upon  us  so  contemptibly  that  tiiey  told  us  we 
abonld  quickly^  be  unhorsed;  therefore  I 
'  charged  my  men  not  to  let  any  man  come  within 
my  arms. 

L.  C  J.  Had  they  any  colours  ? 
Sir  Fh.  They  had  a  sheet  for  their  colours, 
and  when  they  saw  my  horse  tliey  got  into  the 
field,  and  stood  as  if  they  did  not  fear  us  ;  and 
I  ordered  some  of  my  men  to  go  and  take  him 
that  had  the  colours,  and  so  oar  men  did, 
and  I  called  for  a  constable,  but  there  was  no 
constable  to  be  found ;  and  I  thought  myself 
to  govern  them,  and  to  bring  them  into  better 
order.  At  length  this  man  came  with  bis  watch 
and  I  delivered  them  into  his  hands,  and  I 
believe  these  are  the  men  that  I  delivered  to 
the  constable. 

Sir  Edward  lUh^  Witnen,*8wom. 

Coumel.  Pray,  air,  look  upon  the  f^soners, 
and  see  if  you  know  any  of  them. 

WUne$$,  I  cannot  sav  that  these  were  any 
of  the  persons  that  we  did  take,  but  there  was 
a  Multitude  of  them  gathered  together,  and  «e 
did  desire  them  to  go  li'ome  ;  and  they  took 
up  brickbats  in  their  bands,  and  said,  they  had 
as  much  to  do  there  as  we  had.  I  took  a  hanger 
from  one  of  them  myself,  which  is  here  in  the 
court. 

Robert  Hoydon,  Witness,  sworn. 

Couni.  Tell  my  lord  what  you  heard  this 
rabble  of  people  say. 

Wiin,  There  came  a  troop,  and  they  thought 
it  had  been  the  duke  of  York's  troop,  and  they 
ran  with  brickbats  in  their  hands  to  tliem,  and 
said,  That  if  the  king  did  not  give  them  liberty 
of  cooecieoce,  that  May-day  must  be  a  bloody 
day. 

Another  Witneu  sworn. 

X.  C.  J.  Speak  what  yon  know  of  these 
people. 

Witn,  My  lord,  they  asked  if  the  duke 
of  York  was  there,  and  answer  was  made, 
Yes,  thinking  they  would  have  been  satisfi*  d 
and  dispersed  :  hot  notwithstanding  they  came 
up  to  the  Wind- mills,  and  flung  stones  amongst 

00. 

Capl.  Wildings  Witness,  sworn. 
My  l»rd,  w«  did  teira  theaS|  by  fair  meent. 


to  disperse  themtelves,  and  ^p  home ;  they  told 
me,  No,  They  would  be  with  us  er^^long  at 
Whitehall. 

Anoihet  Captgin  wtf&m.  My  lord,  I  was 
forced  to  make  some  resistance,  but  they  flung 
stones  very  thick  at  us,  saying.  These  Life- 
Guard  rogues  are  bat  few:  and  because  I  com- 
manded one  of  my  otficers  to  seiae  on  ene  of 
them,  they  cried,  Knock  down  the  rotoe. 

Another  iworn.  My  lord,  I  desireu  them  to 
go  home;  their  answer  was,  That  we  were 
rogues  and  d^gf ,  and  ere-long  they  would  come 
and  pull  White-hall  down  t  and  their  word  wai^ 
Hey,  now  or  neter. 

ComtahU  twom.  My  lord,  I  bed  these  three 
at  the  bar,  but  Wilde  was  none  of  them,  point- 
ing to  the  third. 

L.  C.  J.    You  lay  the  other  were. 

CoiutabU.    Yes. 

Pike  end  OiiUngtoHf  Witnesses,  sworn. 

Pike.  I  did  see  this  Cotton  breritmg  down 
Burlingham's  boose. 

OiUingtom.  I  can  speak  of  the  tall  min, 
Cotton,  f  wilt  swear  he  was  one  of  them. 

Ld.  CA.  J.  Sir  Philip  Howard  says  he  de- 
livered 5  to  the  Constable»  end  the  Constable 
says  he  does  not  know  whether  these  be  the 
persons  or  no,  but  it  is  the  same  thing  if  they 
were  among  those  that  did  it. 

Seij.  Wtide.    Yea,  the  thing  is  the  same. 

Ld.  Ch,  J,  You  hear  the  Indicfment  is  for 
High- Treason,  you  are  persons  of  the  same 
company,  what  do  you  say  for  yourselves  f 

Primuen.    We  were  not  there. 

Serj.  Wtide.    The  C6nbtable  swears  it 

OmtaUe.  I  cannot  say;  these  were  ihejt 
but  two  of  them.  Parrel  is  one. 

Pri*,  I  was  walking  to  Islington,  and  I  did 
march  a  little  way  with  them,  but  did  nothing. 

Ld,  Ch.  J.    W  here  were  you  taken  ? 

Prii.  By  Hollowell-Lane,  and  1  was  all 
alone,  and  a  horseman  rode  after  me,  and  asked 
me,  if  I  were  not  one  of  them. 

Ld.  Ck.  J.  All  the  Constable  can  say-,  if 
this,  There  were  men  delivered  to  him  from  the 
guard,  nod  this  man  does  not  deny  but  that  th^ 
isuard  took  him,  but  lie  did  nothing ;  but  man? 
people  are  walking  abroad  in  the  holiday;  it  n 
pity  to  take  away  a  man*s  life  without  soficient 
evidence. 

Ld.  Ch,  J.    Parrel,  what  do  you  say? 

Parrel.  I  was  with  my  father  mud  motltff 
all  the  holidays. 

Ld.  Ch,  J.    Cotton,  what  say  yon  ? 

Cotton.  I  came  thronnh  Moorfields  about 
noon,  and  I  was  taken  by  one  of  the  life- 
Guaixl. 

Serj.  WOde,  Bat  yot  «rere  pdllhig  down  % 
house. 

Witn.  He  was  pulfing  Hown  n  house  on 
Monday,  1  was  informed,  and  he  was  commonly 
among  the  players  at  Pigemi-holes ;  and  after 
he  had  been  pulling  down  a  house,  he  was  look* 
ing  about  to  see  what  he  could  light  of.       «« 

Pri$.  As  I  have  a  soul  to  savci  he  twcin 
falsley. 
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Ld,  Ch.  J.  Have  a  e art  «frh*t  yon  say.  t 
You  gentlemen  of  the  Jury»  her*  are  fi?e 
en  more  that  mrt  indicted  for  the  tafiie  dit- 
•fder,  that  the  rest  were,  %n4  we  kate  ito«»  a 
little  more  discovery  of  tlieir  riitagi  and  we 
bave  diKOvered  other  colours,  for  they  thought 
the  dake  of  York  hed  been  in  the  delds,  mnd 
that  enraged  them  the  more,  r hey  taking  sir 
Philip  Howard  M  the  dnke  of  York ;  and 
when  they  did  desire  them  to  disperse  them- 
selves  and  go  home,  they  said,  They  woald  not 
for  snch  rogaes  as  the  king's  Life-Uuard  were, 
but  they  woald  soon  be  at  White-hall :  hat 
yott  shall  see  what  a  disguise  is  put  upon  it : 
If  the  king  will  not  give  us  liberty  of  ooflh 
science,  May*day  shall  be  a  bloody  d:iy.  This 
is>  geniitmen,  to  give  us  an  alarm,  that  we  may 
not  be  loo  secure :  And  this  must  be  punished 
as  Higb-Treasooi  else  we  do  destroy  all.  I 
iSkink  nobody  would  have  the  innocent  to 
taflfer :  I  had  rather  a  guilty  person  shoold 
escape,  than  a  guiltless  person  suffer.  Yon 
hear  the  Constable  cannot  swear  that  all  tho^e 
were  the  'meoi  and  some  others,  because  in 
such  a  harry  a  particular  person  cannot  be 
known  i  Bxcept  you  haow  any  of  them  by 
tight,  I  cannot  see  how  you  caa  find  ibem 
Ouilty;  God  forbid* 

John  liichardson,  TJiomas  Limerick^  Richard 
Wood  war  dy  to  the  bar. 

Cottus.  Yon  genUemen  of  the  Jury,  these 
three  that  were  called  last  to  the  bar  stand  indict*- 
ed  as  the  others^  for  levying  war  and  relwUton 
in  Holbourn;  vou  shall  hear  the  evidence,  and  if 
we  make  good  the  evidence  you  must  fiiid  them 


^. 


Rogerif  sworn  Witness.  My  Lord,  I 
fo6nd  this  man  at  the  head  of  a  partv,  and  I 
took  him,  and  committed  him  to  the  charge  of 
a  company. 

Ld,Ch.J.  Was  he  leading  them  on?  ate 
yon  sure  he  was  there? 

Ifilti.  He  wUl  not  deny  that  he  was  there, 
but  he  made  no  resistance  at  all;  for  we  had 
three  or  four  companies  ready  to  surprise  them. 

Mrs.  Buriingham,  Witness  sworn.  My  Lord^ 
thi%  was  the  first  man  that  laid  bands  to  pull 
down  mv  house. 

Seij.  WUtk.  Mbtress,  was  yoars  a  bawdy- 
bouse?  ,    , 

Mrs.  BurlinghMn,  "No,  but  they  dragged  me 
out  of  it. 

Ld.  Ch,  J.  Was  yoor  hotrse  pulled  down? 

Mu9baHd*gAhm.  Yet:  And  ail  my  goods  dee- 
tro^ed)  and  tea  pounds  in  gold  taken  oat  of  my 
wife's  pocket. 

Another  Wiioeis  sworn. 

Judge.  Whatcanyottsay,of  Woodwaitl? 

Iftia.  1  cannot  say  he  did  take  any  thing 
out  of  the  house  that  I  know  of. 

Ld.  ChJ.  I  do  not  you  ask  that ;  but  did  he 
go  along  with  them,  or  had  he  a  staff  in  his 
baud? 

Wlin,  That  John  Richardson,  diy  Lord,  h 
t  tapster ;  I  heard  hhn  stfy  he  had  made  work 
ibr  asy  for  ha  bad  helped  to  pttU  down  e  hbaia. 


Jtfha  Hand,  Witness  swcm?.  M?  Lord,  en 
.Saturday  l.iu  at  six  «>f  the  QUtk,  I  heard  him 
in  the  red  hair  my,  *  I  hat  #  mode  work  lot  yoa. 
ail  /  I  do  nofr  ko'iw  what  lie  is, 

Ld.  Ch.  J.  What  do  yon  soy  for  yourself? 

Linterkk,  Prisoner.  My  Lf>rd,  I  went  up  to 
tee  what  the  tomnlt  wis  doing,  for  1  lodged 
hard  by ;  and  v^hen  they  had  I'Ulled  down  the  « 
house,  some  run  one  way,  and  some  another : 
and  I  was  going  to  Westminster,  and  as  I  was 
walking  up  Uolboum,  the  rest  of  them  ^ere  at 
my  heels.  , 

Ld.  Ch,  J.  That  was  klecause  you  was  their 
Capbiin,  and  dragged  the  woman  out  of  the 
house  that  says  she  hath  lost  all  she  had. 
Woodward,  what  say  you  ? 

Woodward.  My  Lord,  Mr.  Brooks  gave  me 
a  black  pot  to  drmk,  and  I  staid  no  longer  than 
thedrinkincofthat. 

Ld.  Ch.  J.  What  do  you  say  that  Richardson 
pulled  down  the  woman's  house? 

Prii,  My  LoM,  there  was  a  whore  that  clap- 
ped hands  on  me,  and  I  wrung  myself  from  her, 
and  told  her  that  her  house  should  be  pulled 
down. 

Ld.  Ch.'J.  Trnly  I  see  scarcely  an  apprentice 
among  yon  all,  and  I  am  glad  of  it  there  is  no 
more. 

Witn.  I  dogged  him  hnine  to  his  master's 
house,  hot  did  not  lay  hold  on  him. 

Prit.  I  am  very  mnocent  of  any  thing  of 
hurt  that  t  did. 

Ld'Ch.J.  Prove  it 

Prit.  I  was  almie,  how  can  I  prnve  it  ?  I  wal 
not  all  the  holidays  abroad. 

Tkejpprentic^t  MuMter,  All  Monday  he  wai  - 
at  home,  and  on  Tuesday  he  was  at  home. 

Ser|.  Wilde,  It  ia  impossible  for  him  to  be 
one  of  them ;  you  might  mistake. 

Ld.  Ch.  J.  You  gentlemen  of  the  jury,  in 
this  case  take  notice :  as  for  Woodward,  they 
say  he  was  there  with  a  stick  in  his  hand.  I 
would  have  you  take  notice  that  there  is  but 
one  witness ;  for  the  otiier  yon  have  his  own 
brags,  if  vou  will  believe  him,  that  he  pnHed 
down  a  bouse,  you  hav6  no  other;  if  you  will 
believe  him  to  be  a  bragging  fool  you  may. 
And  now  for  Lhttarick's  witaem,  he  shall  be 
lieard. 

The  Prisoner's  Witness. 

Ld,  Ch,  J.  What  do  you  kaow  of  the  Pri- 
soner at  the  Bar  ? 

Witn.  This  man,  my  Lord,  did  lie  in  nj 
house,  and  he  did  never  stay  oai  afler  nine  or 
ten  of  the  clock  :  he  was  at  home  every  oighl 
betimes,  and  did  give  me  all  bis'  moi|ey  to  lay 
op,  and  he  did  earn  sixteen  peace  a-day* 

Another  Woman,  Witness,  sworn. 

Ld,  Ck.  J.  What  can  you  say? 
Wiim,  My  'Loni,  1  eaa  say  nothing  but  that 
he  ia  a  very  h<in«et  man. 

Jdhn  Sharplisse,  Prisqnef  at  the  Hit. 

His  (ndietment  read. 

Crtnit.  OtnAmiak,  he  it  the  bnr  stcndt  i»4 
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dieted  for  Higb-Treason,  and 'stirring  up  rebel- 
lion in  Poplar  at  tbe  head  of  500  parsons,  and 
pulling  down  hoases  in  RatdilT-Iijgbiiajy  wbicb 
me  sball  endeavour  to  prove. 

Jobn  Harding,  Owen  Mainm,  witnesses 
called y  but  came  not  in  agvunst  the  prisoner. 

Ld,  Ch,  J.  Gentlevenof  tbejurjr,  you  know 
for  Matter  of  Fact  >ou  are  judges :  if  you  are 
not  aati&Bed  in  tbe  evidence,  then  jou  cannot 
find  ihem  Guilty.  Consider  »bo  those  persons 
are,  wliere  the  evidence  have  not  given  sufficient 
satisfaction. 

The  Sum  of  the  Jury't  Verdict. 

Tbe  Jury  being  dismissed  to  consider  of 
their  Verdict,  after  a  short  stay  they  returned, 
mod  found  as  to  Messenger,  Appletree,  Beaxley, 
and  Greene,  that  according  Ut  the  time  in  the 
Indictment  mentioned,  they  w^re  met  together 
in  a  riotous  manner  in  East-Sroithfield  in  Mid- 
dlesex, and  about  Moorfields,  under  colour  to 
pull  down  tbe  Bawdy-Uouses.  That  their 
captain  was  Beasley,  who  led  them  on  with 
bis  sword  drawn,  and  that  they  had  their  en- 
sign carried  by  Messenger,  which  was  an  apron 
carried  upon  a  pole,  aitdso  they  marched  with 
their  conductor.  That  they  resisted  the  con* 
stable  who  chargetf  them  in  the  king's  name  to 
keep  the  peace,  and  struck  him,  and  took  away 
bis  staff;  and  that  iJiese  several  persons  were 
•bettors  in  that  tumult. 

And  as  to  Redle  and  Latimer,  they  found 
that  a  great  number  of  people  were  met  toge- 
ther anned  with  swords,  clubs,  and  staves,  &c, 
at  Clerkenwellgreen,  to  l»rtak  New-Prison 
there;  and  had  their  commander,  who  had  a 
pike  in  bis  baud,  and  came  to  New- Prison,  and 
released  tbe  prisoners,  some  whereof  were  com- 
mitted for  felony ;  and  that  when  they  were 
commaDded  to  be  Kone,  they  cried  out  that 
they  had  been  servants,  but  now  they  would  be 
masters;  and  that  these  pert4>ns  were  seen 
acting  in  the  tumult,  and  tliere  take(i. 

Ai  for  Cotton,  they  found,  that  the  riotous 

Knons  were  met  together  upon  tlie  34th  of 
■rcb  with  a  great  number  of  ptOj^le  armed 
with  their  swords,  and  such-like  warlike  wea- 
pons, for  pulling  down  Bawdy- Houms  :  that 
when  sir  Philip  Howard  with  the  king's  guards 
came  up  to  them,  and  commanded  them  to  de- 
part, they  refused ;  and  when  it  was  given  out 
that  sir  Philip  Howard  was  the  duke  of  York, 
thinking  thereby  they  would  be  appeased,  they 
were  enraged  the  more,  and  declared,  that  if 
tbe  king  would  not  give  them  liberty  of  con- 
science, they  would  make  May-day  a  bloody 
May-day,  threatening  to  pull  down  Whitehall ; 
and  very  contemptuously  slighted  tbe  king's 
guards,  because  they  were  but  a  small  number  : 
aad  this  Cotton  was  proved  to  be  one  of  them 
in  tbe  action,  and  all  along  acting  in  the  riot. 

And  further,  as  to  Limerick,  he  was  met 
with  tbe  same  preteace  of  palling  down  of 
Bawdy-Houses,  being  armed  as  the  rest  were, 
and  was  owned  by  the  rabble  to  be  tbe 
Captain  of  their  Company :  That  he  with  his 
pompaiMont  palled  down  tbe  houtt  of  Peter 


Burlingbam,  and  stole  bis  goods.     The  rest 
were  foond  Not  Guilty. 

Tbe  Jury  having  thus  found  it  specially,  my 
Lord  Chiet*  Justice  commanded  the  prisoners 
again  to  tbe  bar,  to  whom  be  spoke  to  this  ef- 
(Sct :  That  we  all  now  see  whifit  great  cause 
we  have  to  bless  God,  that  we  live  under  to 
merciful  a  Prince,  aad  so  good  a  law  as  we  now 
find  we  do  live  under;  and  that  not  only  one 
Prince  hatli  been  so 'merciful,  but  such  has 
been  tlie  graciousness  of 'other  former  kingeof 
England,  that  we  frhall  rarely  find  any  severity 
used  in  the  execution  of  penal  statutes,  where 
any  fair  means  (which  constantly  hath  been 
used)  could  have  any  effect  at  all.  That  our 
justice  is  not  privately  but  publicly  administered 
in  the  sigJit  of  all  people,  like  a  beacon  that 
gives  warninc  lo  all ;  so  that  all  might  take 
notice  thereof,  and  avoid  the  like  danger  ttiat 
others  have  f^len  into.  That  the  prisoners 
more  especially  ought  to  bless  God,  and  sern 
ottsly  ti>  reflect  within  themselves  this  great 
mercifulness  of  our  king,  and  law  :  for  hereby 
they  see  they  have  not  been  served  so  as  they 
hai«  served  others  (for  then  upon  the  very  ap* 
prehending  of  them  they  might  have  received 
their  execution ;)  but  contrariwise,  thi^  hava 
had  a  fair  trial,  not  by  strangers,  bat  by  their 
own  country  and  neighbours,  having  bad  the 
liberty  to  speak  what  they  could  for  themselves, 
and  witnes«es  for  them,  so  that  if  it  were  possi- 
ble  all  might  have  been  found  innocent ;  and 
he  heartily  wished  all  could  have  been  so 
found ;  and  that  some,  blessed  be  God,  are  not 
found  Guilty,  and  to  them  he  hoped  this  would 
be  a  sufficient  warning,  &c.' 

Now  as  to  all  these  eight,  against  whom  tba 
Verdict  was  specially  found,  the  Court  took 
further  time  (because  they  would  advise  there- 
of)  before  they  would  give  their  judgment  whe» 
ther  Uigh-Treason  or  no,  it  being  declared  by 
niy  Lord  Chief  Justice  to  be  matter  of  law  ; 
and  in  tiie  inenn  time  these  persons  are  to  re* 
main  in  safe  custody  io  bis  majesty's  gaol  at 
Newgate. 

And  for  the  other  six,  viz.  John  Earls,  Wil* 
liam  Wilks,  Richard  Woodward,  Richard  Par- 
rel, John  Richardson,  William  Ford ;  The  Jury 
found  them  Not  Guilty,  and  so  acauitted  them 
of  the  offence  whereof'^they  stood  cnarg^d,  who 
after  several  admonitions  by  the  Court  for  their 
future  good  behaviour,  were  discharged. 


The  Lord  Chief  Justice  KELYNG'S  Report 
of  the  Judgment  of  the  Judges  in  relation 
to  tbe  aforesaid  Trial.* 

Memorandum,  That  at  the  sessions  at  the 
Old  Bailey,  after  Easter,  in  the  SOth  year  of 

*  Foster  who    considers  at    some    length 
roost  of  the  cases  of  this  class  (Disc.  1.  ch.  9) 
does  not  enter  into  any  of  the  particulars  of 
this  case  of  Messenger  and  others,  nor  does  he 
mention  it  by  naine. 

With  respect  to   the  universality  or  gene* 
raLtjr  oflnteotioD  which  has  been  held  to  giva 
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king  Cliarlet  3,  several  dissolate  persons  having 
on  Easter  Tuesday  and  Wednesday  next  be- 
fore assembled  together,  and  led  by  persons 
^hom  they  called  captains,  and  having  co* 

I 
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lo  such  riotous  proceedings  as  had  been  bad  in 
this  case  the  chi\racter  of  t^eason,  it  may  be  ob- 
served, that  Messenger  and  his  associates,  and 
likewise  Dammaree  luid  his  associates  (See  the 
Case,  A.  D.  17  to,  infra)  do  appear  to  liave  id- 
tended  to  destroy  all  houses  of  a  particular  de^ 
scriptioii  which  were  in  their  neighbourhood  or 
nt  which  they  could  easily  get,  as  in  the 
Wearer's  Case,  it  ap|)Cars  that  the  offenders 
tntemled  to  destroy  all  engines  of  a  particular 
description  which  were  in  their  neighbourhood, 
or  at  which  they  could  easily  get,  but  in  neither 
of  the  Cases  does  it  appear  that  the  offenders  in 
general  had  any  thought  of  hostility  towards  the 
princes  respectively  upon  the  throne,  or  towards 
their  respective  governments.  It  may  there- 
fore seem  to  he  not  easy  to  reconcile  with  i he 
decisions,  in  the  Cases  of  Messenger  and  others, 
andof  Danmaree  and  others,  which  are  appoved 
by  Foster,  the  opinion  of  live  of  tbe  judges, 
which  likewise  is  approved  by  Foster,  that  the 
oflence  in  tlie  Weavers'  Case  was  not  Treason. 
This  last  Case  was  as  follows : 

'*  *  A  great  number  of  the  weavers  in  and 
about  London,  being  offended  at  the  engine- 
looms,  (which  are  instruments,  that  have  been 
Bsed  above  these  sixty  years,)  because  thereby 
one  man  can  do  as  much  in  a  day,  as  near  SN) 
men  without  thetn,  and  by  consequence  can 
afford  his  ribbands  at  a  much  cheaper  rate, 
after  attempts  in  parliament  and  elsewhere  to 
suppress  them,  did  agree  among  themselves  to 
rise  and  go  fn)m  house  to  house  to  take  and  de- 
stroy the  enitine-looms;  in  pursuance  of  which 
they  did  on  the  9th,  10th,  and  11th  of  this  in- 
stant, August  assemble  themselves  in  great 
numbers  at  some  places  to  art  hundred,  at 
others  to  foar  hundred,  and  at  others,  par- 
ticuUrly  at  Stratford- Bow,  to  about  fifteen 
hundred. 

**  >  They  did  in  a  roost  violent  manner  break 
open  the  nouses  of  many  of  the  king's  ^uhjects, 
in  %vhich  such  engijie-looms  were,  or  were  by 
them  suspected  to  be,  they  took  away  the 
engineSyand  making  great  6res  burnt  the  same, 
and  not  only  the  looms,  but  in  many  places 
the  ribbands  made  thereby,  aud  several,  other 
goods  of  the  persons  whose  houses  they  broke 
open  ;  this  they  did  not  in  one  place  only,  hut 
in  several  places  and  counties,  viz.  Middlesex, 
London,  E^^x,  Kent,  and  Surrey,  in  the  la!»t 
of  which,  via.  at  South w ark  they  stdrmed  the 
house  of  one  Thomas  Bybby,  and  thouj;h  they 
were  re>i«*ted  anc)  one  of  tliem  killed  and  ano- 
tlier  wounded,  yet  at  last  tbey  forced  their  way 
in,  took  away  his  looms  and  burnt  them  ;  the 
value  of  the  damage  tbey  did,  is  computed  to 
several  thousand  pounds. 

" '  This  they  did  a^r  several  proclamations 
made  and  command  given  by  the  justices  of 
peace  and  the  sheriOs  of  Middlesex  to  depart, 
hot  instead  of  obeying  they  resikted  and  af- 


lours,  VIZ.  aprons,  &c.  on  slaves,  went  to  seve- 
ral places  on  pretence  to  pull  down  bawdy- 
houses,  and  break  open  prisons  nnd  set  pri- 
soners, a^  liberty;    nnd  having  actually  pulled 

« 

fronted  the  magistrates  and  officers  :  it  is  irue 
they  had  no  warlike  arms,  but  that  was  sup- 
plied by  their  number,  and  tlfiey  lui^such  we»> 
pons,  as  such  a  rabble  could  get,  as  staves, 
clubs,  sledges,  hammers,  and  other  such  instro- 
roents  to  force  open  doors. 

"  '  There  was  this  further  evil  iittending  this 
insbrrection,  that  the  solditrs  and  oncers  of 
the  militia  were  so  far  from  doing  their  duty  in 
suppressing  them,  that  some,  though  in  armi 
and  drawn  up  in  com  panics*,  stood  >till  looking 
on  ys  hile  their  neighbours  hno«es  were  broken 
Open  and  their  goods  destroyed,  others  ( 0900* 
raged  them,  and  others,  to  whose  custody  some 
of  the  offenders,  who  were  taken,  were  com- 
mitted,  suffered  them  to  escape,  so  that  during 
all  the  timeofthe  ttjtnult  little  or  nothing  was 
done  to  suppress  them,  until  the  Lords  of  the 
council  were  constrained  at  a  time  extraordi- 
nary to  assemble,  by  whose  directions  and 
orders  ai  well  tp  the  civil  magistrates,  as  to  ' 
the  king's  guards,  they  were  at  last  quieted.'  ^ 

"  Five  of  the  judges  seemed  to  be  of  opi* 
nion  that  this  was  treason  within  the  act  of 
25  E.  S,  upon  the  clause  of  levying  war  against 
the  king,  or  at  least  apon  the  clause  of  the  sta« 
tute  of  18  Car.  3,  cap.  1. 

"  1.  Inrespect  of  the  manner  of  their  asseml^ 
ling,  who,  thouoh  they  had  no  weapons  or  en* 
signs  of  war,  yet  their  multitudes  supplied  that 
fieifect,  being  able  to  do  that  by  their  multi- 
tudes, which  a  lesser  number  of  armed  men 
might  scarce  be  able  to  efieot  by  their  wea* 
pons ;  and  besides,  they  had  staves,  and  dobsy  * 
and  some  hammers  or  sledges  to  break  opea 
hoases,  and  accordmgly  they  acted  by  break* 
ing  open  doors  and  burning  the  engine-looms 
and  many  of  the  wares  made  by  them. 

**  9.  In  respect  of  the  design  itself,  which 
was  to  burn  and  destroy  not  the  single  engine- 
looms  of  this  or  that  particular  person,  but 
engine-looms  in  general,  and  that  not  in  one 
county  only,  but  in  several  counties  and  so 
agreeable  to  Burton's  Case. 

<<  The. other  fivo  judges  were  not  satisfied^ 
that  this  was  treason  within  the  clause  of  S5 
£.  3,  against  levying  of  war,  nor  within  th« 
statute  of  IS  Car.'  9,  for  conspiring  to  Jevy  war. 

*M.  It  was  Dgr^eed,  that  if  men  assemble 
together  and  consult  to  raise  a  foree  imrocdi* 
diately  or  directly  agninst  the  king's  person,  or 
to  re*train  or  depose  him,  whethe/  the  number 
of  the  persons  were  more  or  less,  or  wlietber 
armed  or  unarmed,  though  this  were  not  a 
treason  within  this  clause  of  the  statute  of 
95  E.  3,  yet  it  was  treason  within  the  first 
clause  of  compassing  the  king's  death,  aod  an 
overt- act  sufficient  to  make  good  such  an  ia- 
dictment,  though  no  war  was  actually  levied  9 
and  with  ^his  accord  the  resolutions  befbra 
cited,  especially  that  of  the  insurrection  in  tha 
north  at  Farley  wood;  but  ito  twab 
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dictmenu  lo  be  pfeTentd .  agMtt  tliem  W)»9 
were  ukeOy  viz.  one  Indictineut  egaioft  Peter 
MeMeni&er,  Hicherd  Beaftley,  WiliiftiD  Green 


do«fn  some  bousei,  end  broke  ap  the  prisoo  at 
Clerkenwell  and  lei  out  four  prisoucrs  there, 
were,  by  the  direction  of  the  kilty's oooti«cl,  viz. 
Mr.  Attorney  &ir  Jeftirry  Pehiier,  having  order 
to  proceed  against  thein,  be  directed  four  la* 


racy  or  coiDpas$ing  appesrs  in  this  case,  and 
BO  chat  is  not  now  in  question,  but  we  are  oaJy 
upeii  a  point  of  constructive  or  iotcrpretative 
levying  of*  war. 

*'  2.  Here  is  nothing  in  this  cose  of  any  cod* 
fptriug  CO  do  aay  timig,  but  what  they  really 
and  ftjUy  etfee^ed ;  tliey  agreed  to  rise  in  auif* 
titudes  CO  burn  the  looms  aud  accordiogly  they 
did  it,  but  nothing  of  conspiring  againat  ilic 
•aicty  of  die  king's  person,  or  Ui  arm  them- 
•elve«  ;  therefore  if  what  they  did  wore  uot  a 
levyiogof  wgr  agai«>«t  th«  king  within  the  sta* 
tttte  oi  95  £.  S,  here  appeara  i|o,  conipiriog  to 
levy  such  w^r  within  tlie  Hatuie  of  13  C%i.  3, 
cap.  1,  fur,  for  what  appears,  all  was  dopei 
wrbich  they  conspired  to  do. 

<'  It  seemed  very  doubtful  to  ttiem,  whether 
in  the  inanoer  of  this  aatevbUog  jt  was  any 
levyiag  of  war,  or  whether  it  were  m'lre  than  a 
riot,  (or  iu  all  indictroeiits  of  this  kind  fur 
levying  of  war  it  is  laid,  that  they  were  *  more 
'  gaerrino  arraiati,'  and  up^m  the  evidence,  that 
tbey  were  assenshlud  io  a  posture  of  war '  araiis 
*  ottBn*ivi»  ec  dvfirosivis,'  and  sometimes  parli- 
cuJar  circttinstaoces  also  proved  or  found,  as 
banners,  trumpets,  drmos,  dec.  and  wliere  tbey 
were  indirccd  for  conspiring  only  to  levy  war, 
yet  there  was  tliis  circumstance  accompanied 
it,  via.  a  CAofiedefacy  to  get  arms  and  arm 
tt)em>eives,  as  ill  Grant's  case,  and  Burtoo*f 


«'  4.  It  seemed  very  doubtful  to  tbem,  whe* 
tbUr  this  design  to  burn  engine^looass  were  each 
a  design,  as  would  make  it  a  levying  of  war 
agaiait  the  kiotf,  for  it  was  not  like  the  designs 
of  altefiog  rehaion,  laws,  puUing  down  indo- 
sures  gej^rally,  as  in  Burt<m*»  case,  ner  to 
destroy  any  trade,  but  only  a  particular 
^arhsl  aod  grievance  between  men  of  tlie 
aame  trade  agilnst  a  particular  engine,  that 
tbey  tihought  a  grievanoe  to  them,  which, 
though  it  was  an  enormous  riot,  yet  it  would 
be  ditticult  to  make  it  treason.  Vide  statutes 
9  H.  6t  cap.  87, 9  U.  6,  cap.  1^, 
■  **  Many  of  them  therefore  concluded,  that  if 
If r.  Attorney  should  think  fit  to  proceed  as  for 
a  treason,  the  mutter  might  be  specially  found 
•lid  so  left  to  forther  advice,  or  railier  that  ac- 
coi«ding  to  the  clause  of  the  statute  of  q^  £.  s, 
tbe  dedsrative  judgment  of  the  king  and  br>th 
Houses  of  Parliament  might  be  had,  tiecause  it 
was  a  new  case  and  materially  difiered  from 
other  cases  of  like  nature  formerl?  rc'bolvrd. 

**  Upon  the  conclusion  ot  this  debnte  wp  all 
departed,  and  Mr.  Attorney  upon  rousidem- 
lion  of  the  whole  matter,  it  seems,  tbouyht  fit 
to  Dfocoed  for  a  riot,  and  cau»fd  ni<iny  of  them 
lobe  indicted  for  riots,  for  which  tbey  »*ere 
aottftoted  and  had  great  fines  set  upnu  tncni, 
a^  were  coasmicted  in  execution  and  adjudged 
la  jIMd  vpMi  l*e  pillory."    1  Hale,  Xiti. 
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and  Thomas  Appletree,  and  another  Inflicu 
meat  aeninst  Edward  Cotton,  aad  a  third 
against  Edward  Bedle  and  Richard  Latimer, 
and  a  fourth  against  Thomas  limerick.  All 
the  Indictments  were,  tl^t  thev  with  other 
persons  to  the  number  of  500.  ukbowb  to  the 
jurors,  being  armed  iu  a  warlike  manner  with 
swords,  half  jpikes,  halberia^  long  staves  and 
other  arms  offensive  and  defensive,  with  forpe 
and  arms,  unlawfully  and  traitorously 
bled  themselvea  tngether,  and  levied 
against  the  king,  &c.  And  first  I  told  them 
they  had  not  doue  well  to  make  so  many  save-* 
ral  ladictflMnts,  for  by  that  means  the  king's 
evideaoe  would  be  broken ;  wbereaa  if  all  bad 
been  put  into  one  Indictment,  the  evidence  aa 
to  the  maia  design  would  have  been  entiro 
aninst  all :  and  then  the  assembling  in  several 
places  to  the  same  intent  had  made  the  matter 
more  foul,  and  would  have  been  aptly  given  in 
evidence  against  them  all  to  the  same  jury,  and 
the  several  acts  which  each  of  them  did,  would 
have  come  io  better.  But  bowe?er  wo  pro* 
ceoded  open  the  Indicuneuts  as  tbey  ware  9 
and  after  the  evidence  given  i^ainst  the  four 
in  the  first  Indictment,  whan  f  came  to  give 
directions  to  ihe  jorjr,  I  told  them,  that  a^ 
though  I  was  well  satisfied  in  my  own*  judg 
meat  that  tuch  assembling  together  as  was 
proved,  and  tiie  palling  down  buases  00  pf»* 
tence  they  were  bawdy-houses,  was  hjgb>Crea« 
soa,  because  tbey  took  upon  them  rsgal 
power  ^  to  reform  that  which  belonged  to  tlia 
king  by  his  lair  and  justices  to  correct  and  re- 
form ;  and  it  would  be  a  stmoge  way  and  mis* 
chievous  to  all  people  to  have  such  a  rude  ral>-> 
ble  without  an  Indictment  to  proceed  in  that 
oianoer  against  all  perjoos'  houses,  which  thejr 
would  call  bawdv-hou&es,  for  then  no  man 
wero  safo ;  theremre  as  that  way  toro  the  go- 
vernment out  of  the  king's  lumds,  so  it  destrojr- 
ed  the  great  privilege  of  the  people,  which  ig 
not  to  he  proceeded  against,  but  upon  an  In* 
dictment  urst  found  by  a  Grand  Jury,  and  after 
upon  a  legal  trial  by  another  Jury,  whero  the 
partv  accused  waslieard  to  mako  lius  defence; 
yet  I  told  them,  because  the  kings  of  this  na- 
tion had  oftentimes  been  so  merciful,  as  when 
such  outraees  had  been  heretofore  done^  not  to 
proceed  capitally  aeaiost  the  oienders,  but  to 
proceed  against  the  offenders  ia  the  Stai^ 
chamber,  being  willing  to  reduce  their  pei^le 
liy  milder  ways,  if  it  were  possible,  to  their  dut^ 

*  St*  Chief  Justice  Parker,  directing  the 
Jury,  in  Dammaree*s  Ca*e,A.  P.  1710,  iitfra, 
tells  them,  That  assembling  to  pull  down  meet- 
ing-liouses,  if  the  mtentmo  he  general,  is  levy* 
iiig  war,  aiod  is  asaumiag  royal  authority  ;  bog 
half  cori'f  cttiig  himself,  be  adds,  '  Nay  moro» 
*  fur  ttie  quern  cannot  poll  them  down  till  the 
<  law  is  ultered,  therefiwe  he  has  here  taken  on 
'  him  ntit  only  royal  authontyi  but  a  powerlhat 
^  no  person  in  England  hai,'' 
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and  obedienee;  yt  that  lenity  of  the  kuig  in 
some  caiet  did  not  binder  ibe  king,  when  he 
jamm  tfacfo  wis  need  to  praoeed  in  aieverer  way, 
to  take  that  courte  whieh  was  warranted  by 
law,  and  lo  wake  greater  eiaroples^  ihat  the 
people  may  know  the  law  is  not  wanting  so  far 
to  the  safety  of  the  king  and  his  people,  as  to 
lee  such  ootiages  go  without  capital  punifb- 
nent,  which  is  at  this  time  absolutely  neces- 
aary,  bacaase  we  ourselves  have  seen  a  rebel* 
lion  raited  by  gathering  people  together  upon 
fairer  pretences  than  this  was :  For  no  such 
persons  nse  at  irst  to  dedai*  their  wickedest 
«e«gn ;  but  when  they  lee  that  they  may  effect 
their  design,  tfaeo  they  will  not  stick  to  so  fur- 
.ther,  and  give  the  law  themselves,  and  destroy 
all  that  oppose  them*  But  yet  becaase  there 
was  nobo<hr  of  the  long  robe  there  but  my 
brother  Wilde,  then  Recorder  of  London,  and 
myself,  and  that  this  example  might  have  the 
greater  authority,  I  did  resolve  that  the  Jury 
ahouU  find  the  matter  specially,  and  then  I 
woold  procure  a  meetiug  of  all  the  judges  of 
England,  and  what  was  done  should  be  by  thmr 
opinioo,  that  so  this  question  might  have  soch  a 
vesolution  as  no  person  nfosrwam  should  have 
•Ipcason  to  doubt  the  law,  and  all  perM>ns  might 
be  warned  how  they  for  the  tinM  to  coma  min- 
gle  themselves  with  such  rabble  on  any  kind  of 
each  pretences :  and  thereupon  the  Jury  as  to 
the  first  lour  in  the  ladiotment,  gave  a  spcciil 
verdict  to  this' effect,  &c. 

The;  find  that  the  S4tb  of  March  last,  a 
great  number  of  penons,  to  the  number  men* 
4ioaed  in  the  Indictment,  were  assembled  in 
£ast*Smithfield  and  Moor-fields,  in  the  county 
of  Middlesex,  with  arms  mentioned  in  the  In- 
dictment, on  pretence  of  pulling  down  bawdy- 
homes;  that  finrnl^  led  tJiem,  and  was  called 
thdr  cancain,  and  had  in  his  hand  a  naked 
•word  woich  he  brandished  over  his  head ;  and 
that  •  Messenger  had  a  piece  of  green  apron  on 
nstaff,  which  he  flourished  as  colours  in  tne  head 
4»f  the  company ;  and  that  Beasley  and  he  led 
Ihe  company  as  their  leaders;  that  they  did  the 
Uke  on  Wednesday  tlie  96th  of  March  and 
srere  breaking  down  houses.  That  Peverell, 
one  of  the  constables  of  Middlesex,  having  a 
constable's  staff  in  bis  band,*came  to  them  with 
other  persons  to  aid  him,  and  charged  them  to 
depart  and  keep  the  peace,  and  thereupon 
Beasley  with  his  sword  struck  him,  and  wound- 
ed him ;  and  several  peisons  assembled  with  him, 
struck  him  down  and  took  away  his  constable^s 
staff.  That  the  said  William  Green  was  among 
them,  casting  up  his  cap,  and  hollowing,  with 
a  staff  io  his  hand ;  and  that  whilst  be  was 
•mongit  diem  he  was  knocked  ilown  by  a  party 
of  the Itiag's  soldiers  thatcame  to  suppress  them, 
and  was  then  takca.  That  Beasley  struck  at 
che  easigo  that  led  those  soldiers.  That  the 
aaid  Appletqee  was  amongst  them  both  days, 
nod  was  the  first  that  struck  at  Peverell  the 
cmmMti  aad  was  asungis  them  at  Burling- 
bam's  house  on  Saffron-hill  in  the  county  of 
Middlesex,  aad  puUed  part  of  the  house  down 
^nd  the  next  heuae  19  it,  aad  struck  at  one 
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that  admonished  him  to'  be  quiet  And  if 
upon  the  whole  matter,  it  sfanlt  seem  to  the 
court  that  they  are  guilty  of  the  offence  men- 
tioned in  the  Indictment,  then  tbey  find  them 
guilty,  &c. 

On  the  second  IndictroeDt  as  to  Cotton  alone, 
the  jury  Hid  find  ttiat  at  die  time  and  place 
mentioned  In  the  Indictment,  a  great  number  of 
peraoiis,  to  the  number  mentioned  in  the  In- 
dictment, niet  together  armed  with  swords, 
clubs,  staves,  and  other  weapons,  under  pre- 
tence of  pulling  down  bawdy-houses,  and  had  a 
cloth  ou  a  staff  for  an  ensign  carried  before 
them.  And  that  Sir  Philip  Howard,  with  ^ 
troop  of  the  king's  guards,  fuund  them  armed 
in  such  a  seditious  manner,  and  commanded 
them  to  dbperse ;  that  they  refused  so  to  do, 
and  threw  stones  at  Iiim;  that  some  of  ihem  en- 
quired who  it  was  that  led  tliose  guards,  whe- 
ther it  was  the  duke  of  York  ?  and  being  told 
it  was,  they  presently  threw  stones  at  sir  Philip 
Howard  who  led  the  horse;  and  some  of  them 
said,  that  unless  the  king  would  give  them  li- 
berty of  conscience,  Msv-day  snould  be  a 
bloody  day;  others  bid  'kill  the  guards,  and 
others  said,  thst  they,  would  come  and  ptdl  down 
Whitehall;  and  others  said,  they  would  be 
with  them  at  Whitehall,  (the  kinz's  Capital'  pa- 
lace) and  that  they  cared  not  for  the  guards, 
for  they  were  but  two  or  thi^e  hundi-ed,'  ana 
they  could  easily  knock  them  on  the  head ;  tha( 
they  coatinued  msoy  tiours  till  they  weri  disr 
pened  by  the  guards.  That  Cotton,  who  was 
mdicted,  was  one  of  them  as^mbled  in  this 
manner,  and  tliat  Cotton  was 'amongst  theoi 
the  next  day  when  they  were'ateembled  in  the 
same  manner,  and  was  pulling  down  a  hOus6  in 
the  parish  of  St.  Leonard  Sboreditch,  in  the 
county  of  Middlesex;  and  if  on  the  whole 
matter,  &c. 

On  the  third  Indictment  against  Bedle  and 
Latimer,  thejury  find  .that,  the  day  and  plic* 
mentioned  in  toe  Indictment,  a  ^"eat  auinber 
of  persons,  to  the  number  mentioned  in  the 
indictment,  armed  as  in  the  ladictmeat,  did 
meet  together  on  Clerkenwel^Gseen,  in  the 
connty  of  Middlesex,  on  pretence  of  breaking 
open  prisons,  and  releasing  prisoners;  that  one 
of  them  who  had  a  half-ptke  in  his  hand,  owned 
himself  to  be  then'  captain ;  that  they  came  ae 
assembled  together  to  a  place  there  called  itm 
New-prison,  being  a. public  prison  of  th^  county 
of  Middlesex,  and  then  and  there  said,  that 
they  came  to  search  for  prisoners :  and  brake* 
open  the  prison-doors,  and  let  out  four  priso* 
ner^  two  whereof  were  committed  thither  for 
felony,  aad  two  for  other  offeuo^ :  and  that 
they  being  charged  to  depart,  replied  thev  had 
been  servants  long,  but  now  they  would  be 
nwsters;  that  some  beins  taken,  they  cried. 
One  die,<jmd  all  die.  That  Latimer  was  amongst 
them,  aiid  active  in  breaking  of  the  prison,  and 
was  with  the  rest  in  the  prison  after  it  waa 
broken  open ;  aad  that  Bedle  was  there,  and 
bemg  pursued  by  one  of  the  king's  soldicn, 
called  out  to  the  test  of  the  company  to  fkom 
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pofttd  bj  PopfaMB  ia  In  Reimni^f. 
tkerak  was  rwdfcd,  tluit  if  my  fM 
MmfaM  wkk  fofcc  to  alter  ifae  fcm, 
•  prict  OB  ▼idMliy  or  M  ky 
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aboot»  Olid  not  to  loaf»liiai:  and  if  on  the 
whole,  ice, 

Oo  the  fourth  IndicOnent  agpuntt'linMvick, 
.the  jurv  find  that  tbo  davy  year  and  pbce  in 
the  Indictment  mentioned  a  fpneat  nnmber  of 
penons,  to  the  nmnber,  he  aitcmbled  toge- 
'ther  oo  pretence  of  pulling  down  Bawdy-houset; 
and  being  arined  prout  in  the  IndictaMOt,  they 
mjircbed  io  warlike  manner,  and  the  said  Lime- 
rick led  them  as  thetr  captain  with  a  club  in 
bis  hand,  and  was  owned  by  the  company  to  be 
their  captain :  that  tlie  said  Limerick  had  the  said 
]penonfl  to  the  bouse  of  Peter  Bttrlingham,  aad 
thoT  palled  down  the  said  house,  and  destroyed 
and  took  away  divers  floods  of  the  said  Burlinc- 
bam\  to  theTalne  of  90/.  and  if  oo  the  whole 
matter,  &c. 

And  in  Easter  Term  fi>Uowin{y  all  the  Judges 
met  at  my  chamber,  there  being  tlien  but  eleven. 
My  Loni  Bridgeman,  who  was  Chief  Justice  of 
the  common  pleas,  being  then  Lord  Keeper, 
the  judges  were  myselfi  chief  Justice  of  the 
kingj^s  bench,  sir  M.  Hale  the  chief  baron,  and 
mv  brothers  Atkins,  Tfiisden,Tyrell,  Turner, 
Wyndham.  Archer,  Ralnsfoid,  Morton,  and 
Wylde. 

And  on  the  whole  matter  the  chief  baron 
Bale  ddivered  his  opinion,  that  there  was  no 
treason  in  the  case,  because  he  said  tliat  the 
8tak.  1  Q.  Mary,  am.  It.  is,  That  if  any  per- 
ions,  to  the  number  of  twelve,  or  more,  assemble 
to  the  intent  to  pull  down  inclosores,  &c.  with 


jbrce,  and  continue  together  an  hour  after  nro- 
tiamation  made  for  tl^ir  departure,  it  shall  be 
folo^y;  aad  if  those  actions  had  been  treason 
4t  commoo-law,  it  bad  been  to  no  purpose  to 
mAe  it  felony. 
Bui  all  the  other  Judges  answered,  Tliat  this 

isro- 


nui  Bu  tne  oiner  ^uwes  answwvu,  xnui.  i 
^as  the  objection  made^  some  Judges  in 
case  of  BnuUiaw  and  Burton,'*  which  is 


i,59.filit.[Popb. 
tU,  9  and  M,  3  Co.  Init.  10.]  «'  *  At  the  same 
time  '(an  Assembly  of  all  the  Judges  in  Snr- 
jaanift  Inn  for  oonsuhation^  it  was  also  re- 
aolved  by  tbam  all  (except  Wnhaesley,  Fennor 
nsd  Owen)  in  iha  erne  of  one  Richard  Brad- 
•haw  and  Robert  Button,  who  withoihcn 
lately  by  word  entered  ihemselvca  into  an  agree- 
■lentooe  with  another,  torise  and  put  themselves 
in  ansa,  and  so  togo  frooa  one  gentleman's  house 
Io  another,  and  so  fomn  hooia  to  boose,  to  poll 
down  inclosuies  generally.  And  this  so  ap* 
peering,  by  their  own  confessbn  or  by  two 
witnesses,  aooording  to  the  statute,  is  Hjsb» 
TVeasoB,  by  the  statute  of  IS  £lb.  ch.  1.  The 
words  of  which  statute  are  *'  That  if  any  in- 
tend to  levy  war  against  the  queen,  and  this 
Uaaliciously  advisedly  and  exprenly  declare  or 
Btier,  by  'any  words  or  sayings,  that  this  shall 
be  Higli«Treason/  "  (Tbese  are  only  a  few  of 
the  words  of  the  Act.j  For  all  ^reed  that 
RebelltoD  of  subjects  against  the  queen,  hath 
been  always  Higb-Treason  at  the  common  law. 
For  the  statute  95.  B.  3,  ch.  1,  is  that  levying 
of  war  wiihin  the  realm  against  the  king  is 
irtasoB;  and  rebellion  is  afi  the  war  which  a 


subject  can  make  against  the  kiag.  But 
WaimcsleT  and  the  otbart  wkbkim  Baid,thBt 
the  atatuie  19  Mar.  di.  13,  10.  llat  if  aaQr 
to  the  number  of  19  or  more,  assfmUe  thsm 
selves  to  the  intent  to  poll  down  indosuwa, 
pales  and  the  like  with  fotoe,  aad  ooBiiauing  to- 
gether, after  proelamatiHi  nooerdiag  to  the 
statotatogonwM,  by  theapaetof  an  lmBr,or 
do  any  of  the  ottcnoas  msntinnsd  in  the  ai^ 
tttte,  that  tliis  b  foleny.    So  that  if  thcaenp- 

^^^^^^9  H^Hv  B^^^B4B   %C^^H^nPH     91m     w^KB    VmBHBBI^'^^9  ^'■•^w*  Jm 

had  betBto  no  purpose  to  have  made  it  iekmy. 
And  it  seemed  to  them  that  the  Nsistaaee 
•ughttBbe  with  fonae  to  tbe  qaauB,  before 
that  such  acts  shall  be  sakl  treason. 

**  But  all  the  other  jastiaes  agread  (aad  ao  it 
waaputianre  lately  in  the  case  of  the  A^ 
praatioca  of  Laadon)  That  if  aay  aumUli 
themselves  with  force  U  alter  the  lasts,  or  lu 
set  a  pffioe  apoa  victaak,  or  to  lay  vinkat 
hands  uana  the  Biagistmte,as  npoa  the  Mayor 
of  Loaaion,  aad  the  bke,  and  with  force  at«> 
tempt  to  patitaaictioa,  thatthisia  nbdlia» 
and  iriasan  at  eaasBMrn  law,  aad  this  atalate  of 
1  Maris  makca  it  ia  such  a  case  but  foloaj. 
Andtheypat  a  divcnity  between  tbe  eases  of 
pulling  down  iocloiures,palBS,  610.  comprised  ia 
IhesUtuteof  1  Mar.  For  those  ar^  to  be 
uaderstood  where  divers  to  the  aamber  of  1$ 
or  tNire,  pretending  any  or  all  of  them  to  ba 
iajuied  in  particular,  as  by  reason  of  their 
oeOiBma,  or  other  intertst  in  the  land  inclosed; 
and  the  like,  aad  amewbiing  to  pull  it  down 
forcibly  ;  and  not  to  the  caaas  where  they  hum 
a  general  dislike  to  all  manner  .of  iadoi 
And  tfaerefora  the  assensUing  m  a  forcible 
ner,  and  with  anas  to  pall  diem  dowa,  1 
they  have  aay  interest,  whetefaj  they  were  ia 
any  partioalar  to  be  annoyed  or  grieved,  is  aog 
treason.  But  the  case  here  tending  to  a  gcaa^ 
rality,  makes  tho  act,  if  it  had  been  exeoutad, 
to  be  High  Treason,  by  the  oaorse  of  rnaimaa 
law.  And  therefore  tbe  intention  appealing 
as  the  case  ia  here,  it  is  treason  by  the  statnta 
of  13,  aforesaid, 

'*  Petiam  ia  aomemaaoer  donbted  of  tha 
principal  case  :  But  to  ioteatto  rise  with  foroe 
to  altar  the  laws,  to  set  a  price  upon  any  victnalS| 
or  to  use  force  agaiittt  a  magistmte  for  exa- 
cudng  his  office  of  justice  and  the  like,  he  said, 
that  ihey  were  clearly  treason  by  tbe  statute  of 
13,  aforesaid,  if  it  may  appear  by  exp rem  wosda 
or  otherwise,  as  the  said  statute  mentinna  z 
For  all  these  tead  agoiast  the  queen,  bercrowa 
aad  dignity ;  and  therefure  shall  be  as  againat 
the  queen  herself.    And  if  it  had  been  put  ia 

R notice,  it  had   been  treason  at  the  coduaea 
iw. 

**  Andeiaon*s  Report  of  this  case  is  shoitar, 
and  somewhat  different.  He  snys  the  desiga 
was  to  kill  seveml  gentleawa,  and  to  oome  ta 
London,  where  they  expeotad  rcinforocaeat. 
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^  fltagbtmte,  m  on  the  Mwj^r  of  liondiMii 
Aad  tb«  tik«,  ttidwitb  force  fittempt  to  put  the 
«iiBe  in  excculiOB,  this  is  reMlion  and  treason 
ac  the  coniBo*  km  ;  end  they  there  rtsehedy 
that  dwt  iCaCQte  of i  Miirj  w«»  to  be  intended, 
where  penons  to  the  number  of  1^,  or  more, 
pretending  an  jt  or  nU  of  them  to  be  injnred  hi 
partknhnr,  as  by  reason  of  their  common,  or 
other  interest  in  die  land  inclosed,  and  the 
like,  assemble  to  pnll  it  down  forciUy  in  cases 
wher^  thcj  hate  an  interest,  or  where  in  par- 
dcohir  they  are  annoyed  or  grieved,  that  is  not 
treaion :  But  in  ease  their  net  goeth  gen««lly 
to  pull  down  inclosttres,  in  which  thej,  or  any  of 
than,  are  not  partieniarly  concerned,  this  act, 
if  it  be  pnt  in  execution  by  force,  is  treason  at 
common  law.  And  it  was  agreed  by  us  all, 
that  the  statute  of  IS  E\k,  wtiich  maketh  the 
intention  in  many  cases  treason,  extends  to. 
lliothing,  but  where  if  the  act  had  been  done, 
it  had  been  treason  at  the  common  law. 

And  tberdbre  all  the  rest  of  the  judges  did 
vhanimonsly  agree,  that  this  rising  with  intent 
to  puU  down  bawdy-bonses  in  general,  or  to 
lireak  open  prisbns  in  f|enoral,  and  let  out 
prisoners,  ana  putting  their  intention  in  execu- 
tion by  force,  any  of  these  instances  was  a  levy- 
ing war  against  the  king,  and  Hi^h  Treason  at 
eoramon-law,  within  the  declaration  of  the  star 
tnte  ot  %5  Edw.  3.  and  for  that,  besides  the  re- 
iolotion  in  Popham^  Reports  before  cited,  we 
Considered  the  Case  of  the  Apprentices  *  re- 


^  *i 


He  does  not  mention  the  dtflerenoe  of  opinion 
among  the  judges:  Confines  the  case  to  the 
slatnte  of  w  queen,  and  makes  the  principal 
question .  to  have  consisted  in  tbe  method  of 
proving  the  guilt,  according  to  that  act. 

^  Sir  £.  CokeV  account  of  this  case,  adds  the 
design  to  set  armour  and  artillery.  He  says 
etpKSShf,  It  was  resolved  by  all  the  justices  to 
be  no  treason  within  the  95  £d.  3,  and  that 
the  oflenders  were  punished  by  the  statute  of 
IS  Blis.  In  the  margm  of  the  page  are  the 
words  **  I  beingAttomey  General  and  present^ 
[9  Inst.  10.}  But  in  the  former  part  of  the 
ease  he  states,  that  tbejnd^  did  ahoresplve 
that  a  risine  to  cast  down  indosnres  generally, 
would  have  been  to  levy  war  under  the  statute 
of  £dw.  8,  because  the  pretence  is  public  and 
general  and  not  private  in  particular.  He  says 
nothing  of  the  difierence  of  opioion  among  the 
*"-*-«.*    Luders. 

Case  of  Grant  and  the  Apprentices,  S7 


judpe. 


£lix.  [t  Anderson,  5.] 

**  After  Trinitv  37  Elii.  this  case  was  moved 
before  tbe  chief  Justices,  master  of  the  RoUi^ 
baron  Bwyns  and  baron  Clarke,  by  command. 
Divers  apprentices  of  Londoh  and  Soothwark 
were  committed  to  word  for  riots  and  making 
proclamations  about  the  price  of  victuals ;  some 
of  whom  were  adjudged  in  the  Star  Chamber  to 
be  whipped  and  pilloried.  After  which  diven 
^ther  apprentices  and  one  Grant  conspire  toge- 
ther, to  deliver  those  apprentices  out  or  ward,  to 
lilt  the  mayor  of  Lrmdon,  bum  his  house,  and 
Weak  open  two  booses  near  the  Tower,  where 


ported  in  tfM  aeooiHl  pait  efAfidenOB^s  Keports, 
p.  4.  5.  wheiw  it  was  resolved,  that  by  the 
statute  of  IS  EJia.  if  any  iatead  to  levy  war  for 
anything  whkh  the  qoetn  by  her  laws  and  jaitite 

there  were  arini  for  800  peitons,  and  to  fotnilh 
themselves  with  them.  Afterwanlsdivcts  of  the 
apprentioas  devise  libels,  oMving  others  to  take 
part  with  them  in  their  designs,  and  to  assemble 
at  Bnnhil)  and  Tower-hill.  And  aceordingly  di« 
vers  assembled  at  BuabiU  and  300  at  Towek^ 
hill,  where  they  had  is  trumpet,  and  one  who 
held  a  doak  upon  a  pole  by  way  of  fia^.  And 
in  going  to  the  mayor^  boose,  the  sherifis  add 
sword-bearer  and  others  offered  to  resist  them  ; 
whom  the  Apprentices  treated  with  force  aild 
violence. 

*'Upon  lilts  matter  the  question  was,  if  it 
were  Treason  or  not.  And  the  abovementioudd 
agreed  that  it  was  treason  by  18  Elis.  ch.  1. 
That  if  any  intend,  he.  And  they  held  that 
when  any  one  intends  to  levy  war,  for  any  thing 
which  the  queen  by  her  law  or  justice,  might  or 
ought  to  do  in  government  as  queen,  this  shall 
be  construed  to  intend  to  Imr  war  against  the 
queen.  And  it  is  not  matertu  wbetlier  they  in- 
tend any  harm  to  the  person  of  the  queen :  But  if 
theT  intend  to  levy  war  against  the  office  and 
authority  of  the  queen,  it  is  within  the  words 
andintent  of  the  statute.  And  afterwards  Grant 
and  othen  were  indicted  and  executed  on  this 
statute." 

Mr.  Loders  in  his  valuable  and  learned 
**  Considerations  on  the  Law  of  Hieh  Treason 
in  the  article  of  Levying  War,''  after  stating 
these  cases  as  above,  says,  **  I  shall  consider 
-these  two  cases  together,  because  the  principle 
of  both  is  the  same :  Many  of  the  same  judges 

Knided,  and  the  same  arguments  prevailed  i|i 
th.  First,  It  is  clear  riiat  the  decision  of  the 
first  of  them  led  to  the  second  as  a  precedent, 
and  that  thev  arose  nltogfether  out  of  the  sta^- 
tttte  of  Elizabeth ;  and  therefore  ot^ht  to  foi^ 
nish  no  rule  of  conitfttction  upon  the  statute  of 
95  Edw.  8.  Whatsoever  ductrine  was  ad* 
vanoed  upon  these  trials,  aifoedng  the  law  of 
treason  defined  by  this  act,  was  extrajudicud, 
and  as  such  can  derive  no  support  from  these 
cases:  Although  the  arguments  of  the  judge* 
were  strained  to  that  effect.  Tbe  statute  of 
Elisabeth  wns  a  temporary  law  for  the  purposes 
of  her  government,  and  security  of  her  person^ 
and  limited  to  her  life  only.  Sir  £.  Cbke 
takes  particnhir  care  to  express  this  by  a  tiiaiw 
ginai  note,  for  a  caution  that  **  Tbe  indict^ 
ments  and  attainders  of  treason  by  force  of  tbi* 
statute  are  not  more  to  be  followed,  because 
the  statute  which  made  there  good  is  expired.*^ 
The  effect  of  these  cases,  as  precedents  in 
judgment,  is  likewise  eitingwshed,  tc^etbef 
with  that  of  any  doctrine  to  which  they  gnve 
rise.  Any  opinitms  of  the  greatest  judges  pre« 
served  in  them  only,  ought  to  have  no  autbo* 
rity,  beyond  that  of  any  other  opinioDS  of  the 
same  men  npon  any  other  occasion ;  and  are 
not  iatitled  to  the  same  respect  ay  their  writinga 
would  claiin^  because  they  were  not  free  and 
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,  «u|(U  todoysnd  rcfpnn  io  govcromeDt  as  qvecD, 

.,  iVis  &l)^  be  an  iutcndncDt  u>  kvjr  «v«r  aJiainst 
•,  4^e  queen  wit Uia  tli^t  siAUf te  of  13  £ki|.  And  ot 
.  we  seid  before,  notUinfcao  be  t/eeioii  by  the 

.'imp%rM,  bat  affecied  by  circumatMceft  of  done 
«p4{»lfice. 

«<  8dly.  Tbe  reaaoniog  of  the  judges  is  ill 
fooiutedy  as  far. as  it  appears  M  reiy  upon  the 
.  ooinmon  law  of  treason,  for  a  connection  with 
tbesa  caaesu  TreaSQn  is  to  be  taken  from  the 
statute  of  £dward  tbe  Srd  alone ;  which  not 
«oly  declared  what  treason  was.  but  what  it 
should  be  in  future-  It  fixed  the  period  be- 
.  yond  which  tbe  iudges  should  not  extend  their 
researches  for  the  rule  of  law,  without  first 
consulting  the  legislature. 

**  ddly.  These  cases  are  liable  to  the  objec- 
tion befoce  made  to  those  of  Henry  the  8th*s 
reign.  The  principle  and  disposition  by  which 
the  judges  were  actuated,  were  such  as  no  roan 
.would  venture  to  rely  upon  in  Westminster- 
•  baU,  since  the  crown  has  lost  its  fidse  and 
gibiring  jewel  of  rifht  diviiie ;  being  founded 
nauifesUy  upon  me  notion  of  an  absolute 
power  in  the  crown.  How  else  can  we  account 
for  the  following  espres^ns^  which  are  current 
in  them,  and  inade  esseutial  to  the  judgment? 
viz.  **  Inteniiou  to  levy  war  for  any  thing 
which  the  queen  by  her  law  or  justice  might  or 
ought  to  fio  in  govenmient  as  queen,  shall  be 
construed  to  intend  to  levy  war  against  the 
queen*'-*-*-"  To  set  a. price  upon  victuals,  to 
u&e  force  «iH|f  in»t  a  magistrate  for  executing  his 
office,  ■  tend  against  the  queen,  her  crown 
and  digniiy,  "  •*  levviu^  war  against  the  queen 
beC(iusf  the  pretence  wus  public." 

"  This  doctrine  supposes  ihst  the  queen  by 
her  law,  ^c-  might  set  a  price  upon  victuals,  or 
level  all  inclqsures.  Some  of  her  proclamations 
did  in  fact  esercise  a  power  of  that  sort :  But 
is  it  tbe  Uw,  or  justice,  or  government,  of  our 
present  constitution,  which  the  Bill  of  Rights 
oeclare»  to  be  tbe  undoubted  right  of  the  sub- 
ject? It  is  with  peculiar  propriety  that  the 
phrase.  The  queen  by  her  law  and  justice,  ^c. 
was  introduced  into  Uie  case :  For  these  were 
indeed  altogether  the  sovereign's  own,  and  not 
her  subjects.  It  was  tlie  law  and  justice  of 
the  Star  Chamber  here,  against  whose  sentence 
these  disorderly  apprentices  had  raised  the  tu- 
mult. The  argamtnt  drawn  from  the  offence 
to  the  royal  crown  and  dignity,  is  eaually  ap- 
plicable to  every  trespass  prosecuted  oy  indict* 
meat ;  for  tlie  law  declares  it  in  those  very 
words. 

''  I  do  not  mean  to  class  the  law  proceedinip 
of  £li2abcth*s  reign  with  those  of  her  father's, 
for  their  ordinary  course  was  much  to  her  ho- 
nour and  to  the  honour  of  the  profession,  nor  her 
government  with  bis.  But  I  risk  nothing  in  as- 
aerting  that  her  maintenance  of  all  tlie  oppres- 
sive branches  of  the  prerogative,  was  as  firm 
and  absolute  as  bisy  and  more  dangerous  be- 
cause more  systematic.  Her  attention  to  mi- 
nute profits  of  the  revenue  is  well  known ;  and 
the.  forifitures  io  high  treason,  which  made  a 


intention  within  this  stetuit,  which  bad  n^t 
been  Treason  by  the  commoaplaw,  if  it  had 
been  actually  put  io  execution.  And  see  tb^e 
same  book  of  Anderson,  Part  3.  peg.  66.  anid 

considerable  addition  to  it,  were  a  temptation 
to  prosecute  with  rii^our,  at  a  time  when  the 
administration  of  justice  was  too  much  in  tJia 
power  of  the  crown.  Add  to  tliis,  tliat  during 
her  whole  reign,  and  from  the  time  of  her  &^ 
ther's  breach  with  Home,  there  was  a  degree 
of  irritation  on  the  part  of  the  crown,  upon  ail 
occasions  of  popular  outrage  or  commotion  ; 
frum  the  well-grounded  fear  of  mischief  from 
papists  and  sectaries^  under  religious  causes  or 
pretences. 

'*  iildy.  Passing  by  the  objection  tint  might 
be  made  to  tiie  dangerous  practice  then  usoal, 
of  which  we  have  we  have  an  example  here,  of 
consulting  the  jutlges  ex  parte  for  state  prosecu- 
tions, the  judges  were  not  fairlv  consulted  m  the 
first  of  the  two  CMses.  Only  the  two  chief  ju»> 
tices  and  two  others,  with  the  Master  of  thf 
EolU,  are  said  to  attend  upou  command.  In 
the  second,  Amr  of  the  number  (whetlier  in  ali 
they  were  more  or  less  than  iweUe,  does  not 
appear)  dissented  frum  the  rest.  Three  of  th« 
four  denied  the  doctrine  in  qui-stion  absolutely, 
who«e  argmneuts  are  f  lir  and  sensible.  Tbej 
were  adopted  by  sir  Matthtw  Hale  afterwards 
in  their  full  extent,  and  weii:  lufirced  by  him 
in  his  place,  on  a  similar  question  proposed  to 
the  judges  in  the  time  of  Charles  the  Snd.  But 
they  failed  then  in  the  same  mauoer,  being  too 
reasonable  for  the  government  of  tliat  reign. 
Although  to  aa  impartial  mind  capable  of  un« 
derstandtng  them  m  the  present  day,  they  af« 
ford  satistactory  grounds  ui  assent,  and  of  r%* 
gret  for  their  want  oi' success. 

''  5thly.  Admitting  for  argument's  sake  tba 
wisdom  and  justice  of  these  decisions,  and  of 
the  extrajudicial  doctrine  attending  them,  thej 
do  not  strain  the  construction  of  Treason,  to 
the  extent  of  Dammaree's  case.  These  were 
cases  of  armed  insurrections ;  at  least  the  rcsa- 
lutioiis  were  formed  upon  that  fiict :  And  one  of 
them  had  a  formidable  appearance  qf  regular 
contrivance  nod  association,  widely  different 
from  the  transports  of  a  midnight  riot. 

*'  Cliief  Justice  Kelyng,  iu  the  Report  of 
Messenger's  case,  advances  a  rule  of  con- 
struction, which  may  indeed  be  foend  in  the 
foregoing  cases,  by  which  he  would  preserve 
their  currency  and  aathoritv  still,  notwitbstaad* 
iiig  the  expiration  of  the  law  that  occasioned 
them ;  namely,  <  That  the  intention  to  levy  war 
could  uot  be  treason  within  the  statute  of 
Elizabeth,  unless  the  execution  of  that  inten* 
tion  would  have  been  levying  war,  within  tba 
statute  of  Treasons;  and  so  these  cases  becoma 
indirectly  constructions  of  the  funeral  sutute.* 

*^  I  think  this  a  very  falhiaous  method  of 
connecting  the  tivo  statutes,  as  well  as  of  stat-* 
ing  the  question.  First,  because  it  sunposea 
the  intention  to  he  a  matter  for  the  judge  to 
proceed  upon,,  as  a  point  of  law ;  whereas  it  ia 
a  qocstten  of  fact  to  be  collected  from  (be  of> 
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by  the  case  6f  ief«nd  penont  in  Ozibrdslttre 

rniog  to  puU  down  iadoaoresiii  general,  re- 
Hitfed  eccordiogfy;  in  which  ceae  it  was  also 
reiolvedt  thut  if  any  persons  rise  and  .aaseaiUe 

fcQsive  aots  by  the  Jury,  not  the  judge.  Thos 
certain  treasyuable  consultationsy  or  outrageous 
acts  of  riot  ma^  be  presumed  b^  a  Jury  to  shew 
an  intention  of  {e vying  war,  it^they  were  con« 
tinued;  wtiichiyet  in  the  firstinstance,  andof 
themselves  woiddnot  amount  to  levying  war; 
There  might  Jikewise  be  some  small  and  feeble 
efforts  made,  from  which  a  Jury  might  infer  an 
intention  of  rebellion,  though  ihey  might  not 
be  in  their  nature  capable  of  beuig  eiecuted 
according  to  the  intention. 

, «  Secondly,  because  it  assumes  the  unjust 
and  ill-founcfed  constructions  of  this  article  of 
she  statute  of  Treasons,  (which  derive  their 
4inly  authority  from  the  questionable  decisions) 
to  have  made  the  just  and  true  construction  of 
that  Uw ;  and  then  applies  this  as  the  law,  ta, 
the  fact  of  the  intention,  belbre  it  is  so  found 
by  the  Jury. 

**  The  prosecution  of  the  Apprentices  seems, 
to  have  procecdsd  according  to  my  mode  of 
reasoning:  For  if  the  contrary  doctrine  had 
prevailed,  their  conduct  would  have  been  held 
to  be  levying  war  itself.  Yet  the  indictment 
against  them  was  confined  to  the  statute  of  the 
Queen;  and  the  judges  decided  upon  the  in- 
tention, which  it  made  treason,  from  that  con- 
duct. Whereas,  according  to  K«ljpug,  they 
might  have  been  indicted  upon  the  statute  of 
£dward  the  third.  But  the  course  then  ulien 
by  the  Aitomegr  General,  and  the  resolution  of 
the  judges,  are  a  stronger  proof  of  the  rule  of 
law  than  the  reasoning  of  KWyng.  He  uiges 
the  same  arguments  in  pp.  90,  31,  S9,  uf  his 
Reports,  against  the  opinion  of  Colic  before 
mentioned,  who  hold^  th«  case  of  firadshaw 
and  Burton  not  to  b«  treason  by  the  statute  of 
£dw.  3.  Such  urtiticial  deductions  of  guilt  are 
too  dangeroub  tO|  be  Ibllowtd. 

**  The  next  ca»e  is  Bensted's,  reported  in 
Cro.  Car.  583,  lor  a  tumult  at  archbishop 
Laud*s  palace  in  1640,  designed  against  his 
life,  when  he  was  of  the  Privy  Council.  It  is 
not  necessary  for  me  to  argue  against  this  case, 
because  that  has  t>een  already  done  by  higher 
authority.     Mr.  Justice  Foster  takes  pains  to 

throve  iLwdeficieni,  and  formally  rejects  it. 
Disc.  pjK'  211,  213,  345.]  He  is  so  far  on 
sny  side  in  this  argument.  Yet  to  me  it  seems 
as  reasonable  in  its  principles  as  auv  of  the 
ibiegoing,  and  perhaps  better  intitlecf  to  rank 
as  a  precedent;  because  of  later  date,  and 
ibunded,  as  we  may  presume,  on  a  considera* 
tion  of  them.  Then  by  net  depending  on  a 
temporary  statute,  it  becomes  a  more  direct 
decision  upon  the  statate  of  Edward  the  third. 
Nor  can  I  see  why  it  should  be  less  respected 
than  Messenger's  case,  if  that  is  to  hold  ;  for 
the  Judges  oi  the  latter  expressly  approved  of 
it.  Sir  Matthew  Hale  refers  to  it  wiuwutoeiH 
sue,  [1.  Bal.  P.  C.  141,  152.J  and  with  as 
mncli  raspect  as  to  the  rest.    Jt  happened 


together  with  intent  to  levy  war,'  the  justices 
of  the  peace  and  sheriffs  may  use  force  to  sup- 
press  such  rebels,  without  any  special  oomtms- 
sion  or  warrant,  and  this  by  the  common-law. 

during  his  practice  at  the  bar,  and  is  noticed 
in  abstract  in  the  proper  section  of  his  com* 
moo>place  book,  which  I  have  seen. 

"  The  following  b  the  report  of  Cro.  Car. 
583. 

«  '  Thomas  Bensted,  die  Jovis  post  clausura 
termini,  was  indicted  and  arraigned  before 
special  Commissioners  of  Oyer  and  Terminer 
in  Southwark,  wherein  all  the  justices  and 
barons  were  in  commission  and  present.  At' 
which  time  upon  conference  with  all  the  jus- 
tices it  was  resolved,  First  that  going  to  Lam- 
beth house  in  warlike  manner,  to  surprise  the 
Archbishop,  who  was  a  Privy  Counsellor,  (it 
being  with  drums  and  a  multitude,  as  the  in- 
dictment was,  to  the  number  of  300  persons) 
was  Treason.' 

**  It  is  not  said  of  what  species  of  treason, 
and  is  as  good  for  the  first  clause  of  the  sta- 
tute, as  the  second.  Foster  in  treating  of  ano- 
ther point  of  this  case  (p.  345,)  says  it  was  for 
levying  war,  but  does  not  refer  to  his  authority. 

'*  The  rest  of  the  report  relates  to  other  mat-' 
ten;  but  shews  a  strange  negligence  in  the  re- 
porter, who  was   one  of  those  judges.      He 
makes  one  of  the  points  resolved,  to  arise  out 
of  a  statute ;  whereas  it  was  a  case  in  the  Year 
Book :  And  the  statute  referred  to  was  not  in 
force,  if  the  application  were  jost.    On  one  of 
those  likewise  Mr.  Justice  Foster  disapproves 
of  their  judgment.     [Pp.  344,  5.  See  also  1. 
Hal.  P.  C.  p.  869,  and  the  note  there.]    The 
learned  judge,  anion);  his  ohjectioiis  to  this 
Cii8e>  takes  no  notice  of  the  one  which  weighs  ^ 
strongest  with  me,  viz.  That  the  Ship  Money 
judges  were  not  fit  to  be  trusted  with  the  de- 
termination oH  constructive  treason,  or  of  any 
point  of  constitution}!  1  Uw,  in  the  year  1640,  - 
or  in  which  the  Court  and  archbijihop  Laud 
were  parties.    I  appeal. tu  lord  Clarendon's 
History  for  this  part  of  their  characters. 

[For  theCase  of  Ship  Money,  and  the  opioiona 
of  the  judges  thereon,  see  vol.  3,  p.  895,  of  this 
Collection.  Whitelocke,  in  his  Memorials,  a.  9. 
1636,ha8  the  lollo  wing  passage  respecting  Croke: 
*'  Judge  Croke  (of  whom  1  speak  knowingly) 
was  resolved  to  deliver  his  opinion  for  the  king, 
and  to  that  end  had  prepared  his  argument  i 
Yet  a  few  davs  before  oe*  was  to  argoe,  upon 
discourse  with  some  of  liis  nearest  relations, 
and  most  serious  thoughts  of  this  business,  and. 
being  heartened  by  his  ladv,  who  was  a  very 
good  and  pious  woman,  and  told  her  husband 
upon  tfab  occasion,  That  she  hoped  he  would 
do  nothing  against  his  conscience,  for  fear  of 
any  danger  or  prejudice  to  him,  or  his  fiusijy ; 
and  that  she  wonld  be  conttnted  to  somr 
want,  or  any  teisery  with  him,  rather  than 
be  an  occasion  for  him  to  do,  or  say  any 
thing  against  his  judgment  and  conscience. 
—Upon  these  and  many  tha  like  iacourage*' 
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AadiwPophm'tlUporiflyp.  Ifll  Mtf  trMakh  |  km, 
lion  0f  ali  the  jodm,  39  £!«.  TbaiMiy  jwtict    or 


^— jB   ' '»  iwt»  Mid tudtafour thf nurilm  te 

oftbep«M»,8lien^«riitbcrnMi9ttnitC|0rMijr    MMPOttnclidiMrbcniif  ifaepeMe:  Battkoy 
other  subject  of  the  kingyowyy  bjr  theoomnoo-    mM  the  meet  4mn&t  muf  wm  for  etciy  oso 

meoCBy  biH  cfaieflj  apoo  liit  better  tfaoo^hii)  be 
euddenly  altered  hi*  purpose  end  ergameiia; 
end  when  it  camo  to  Ms  tarn,  oentmry  tooi- 
pectatioo,  be  aigoed  and  declared  bis  opinion 
against  the  king/'  See  the  Cases  of  DommaMe 
and  otbers,  and  of  Geom  Purchase,  ▲.  v.  1710; 
and  the  Notes  to  tlwse  Cases.] 

**  This  tamult  is  meutioned  bj  the  arcbbithop 
ill  his  Diary,  in  general  terms.  He  speaks  of 
i(00  persons  there.  Lord  Clarendon  says  some 
thousands.  Whitelock,  treating  of  it  more  like 
a  lawyer,  considers  the  judgment  to  baTO  de- 
pended on  the  circumstance  of  warlike  manner 
with  a  drum. 

[TIm  foUowiBg  if  Foster^s  aecouaC  of  this 


^  It  was  adjudged  in  the  1<(  Charles  1,  a 
son  of  great  agitation,  that  going  to  Lambeth- 
bouse  in  a  warlike  manner  to  surprise  the  arch- 
bishop, who  was  a  priTy-oounsellor,  it  being 
with  drums  and  a  multitude  to  the  number  of 
dOO,  was  Treason. 

**  This  is  a  very  imperfect  account  of  an  in- 
suirection  which  hath  found  a  place  in  the 
best  histories  of  that  time.  The  tumult  hap- 
pened on  Monday  the  11th  of  May  1640  about 
mid-night.  On  tlie  Thursday  following  the  spe* 
cial  commission,  under  which  the  jooges  sat, 
was  opened  and  proceeded  upoa ;  and  Ben- 
stead  a  ring-leader  in  the  tumult  was  convicted, 
and  within  a  very  few  days  aflcrwards  exe- 
cuted. 

**  It  is  not  easy  from  the  short  note  of  the 
case  given  by  the  repoiters  to  collect  the  true 
grounds  of  this  resolution :  but  the  history  of 
tne  times  will  enable  us  to  form  a  probable  con- 
jecture concerning  them. 

**  On  the  5th  of  Mav  the  parliament  was 
dissolved  to  the  general  dissatisfaction  of  the 
nation:  and,  which  ^keatly  increased  the  ill- 
bnmour  of  the  people,  the  convocation  was,  by 
»  bcw  commission,  impowored  to  contiAiie  sit- 

3,  ootwithatanding  the  diMolution  of  the 
iamoDt.  And  the  Uaaso  and  odium  of  both 
these  unpopular  measurea  were  laid  upon  the 
aichbiBbop. 

^  On  Saturday  the  9th  of  that  month  a  paper 
was  posted  up  at  the  Eschange  exboitiM  the 
apprentices  to  rise  and  sack  tfie  archbishop's 
bouse  upon  Ait  Monday  following;  and  acoord- 
iagly  ao  that  very  day  an  attempt  was  made 
upon  Lambetb-boase  by  a  rabbfe  of  some 
thousands,  with  open  profession  and  protesta- 
tion, that  they  wonkl  tiaar  tbe  aicbbisliop  in 


**  It  were  to  be  wiisbed,  that  the  fell  impoit 
of  tfas  .libel  posted  at  ibe  EaBcfaange,  in  cons^ 
qnence  of  which  the  attempt  was  made,  bad 
been  set  out ;  and  also  that  we  were  informed 
what  was  the  cry  aasong  the  rabble  at  the  tiaM 
of  the  alleaipt,, more  tlMBthatlhey. would  lear 


the  archbiabop  in  pieces.  These 
itMwes,  oaold  we  came  at  them,'  woold  pro- 
bably lei  ua  into  the  traeieason  and  motrvea 
of  the  rising,  and  ooose^oentkr  into  the  icason 
and  groaads  of  the  opinion  of  the  judges :  for 
if  it  did  appear  by  the  libel  or  by  the  cry  cf 
the  rabble  at  Lambetb-hoase,  that  the  attempt 
was  made  on  account  of  measures  the  king  bed 
taken  or  was  then  taking  ai  the  instigation,  as 
tbey  imagpaed,  of  the  archbishop ;  that  the 
rabble  had  deliberately  and  upon  a  pubNc  in^ 
vitation  attempted  by  nmnben  and  open  force, 
to  take  a  severe  revenge  upon  the  privy-eoan^ 
sellor  for  the  measures  the  sovereign  had  taken 
or  was  pursoinf^;  if  this  amy  be  supposed  to  be 
the  case,  I  tbmk  the  supposition  is  not  very 
foreign,  the  pt)ands  and  reasons  of  the  resohi- 
tion  would,  m  my  opinion,  be  sufficiently  ex* 
plained,  without  taking  tliat  little  triffiog  cti^ 
comsianoe  of  tlie  dram  iato  the  case.  Upon 
such  a  supposition,  the  case  came  within  the 
reason  of  iaibot's  case  17  K.  S,  cited  by  Hale, 
and  I  tbiak  too  within  the  rules  laid  down  in 
the  two  preceding  sections.  Bet  witbont  the 
hdp  of  some  such  supposition,  I  see  nothing  in 
the  case,  as  stated  by  the  r^nnt,  which  can 
amount  to  liigh-Treasoo.'^ 


**  The  case  of  Meswnijer  for  polling  dovrn 
bawdy  bonses^  is  the  neat  m  order  of  time,  and 
tlie  Bsoat  eatraordinary  of  aH  these  oonstruo^ 
tioos  of  the  law.  It  happened  in  1606,  and  h 
icponed  at  length  by  Chief  Justice  Kelyng, 
who  presided  at  the  trial.  The  following  is  the 
construction  of  the  statute  of  treason,  esta- 
blished on  this  occasion,  vs.  That  a  tumnltn- 
ous  risinir  of  foor  or  five  hundred  persons  some 
of  whom  have  dabs  and  swords,  with  a  green 
apron  home  on  a  pole  for  an  ensign,  led  by  one 
with  a  drawn  sword,  who  ay  Down  widi  thd 
bawdy-houses,  and  proceed  to  pull  them  down 
tamulcuottsiy,  and  beat  a  constable  who  op* 
poecs  them,  is  levying  war  against  the  kihg, 
and  high  treason  withm  the  statute  of  treasons. 
Eleven  judges,  upon  full  consideration  of  a  spe* 
del  verdict,  were  of  this  opinion,  contrary  to 
that  of  Sir  M.  Hale  then  Chief  Baron,  who  waa 
the  only  dissentient.  The  ruling  opinion  waa 
founded  open  the  cases  and  authorities  before 
related.  The  statute  Id,  14  Cha.  9,  of  the 
same  sort  as  thai  of  15  Elk.  does  not  appear  to 
have  been  resorted  to  upon  this  ocoasbn. 
The  Chief  Justice  states  Jheir  resolution  in 
these  words,^This  rising  wiflnntent  to  pull  down 
bawdy-houses  in  general,  or  to  break  open 
prisons  in  general  and  let  out  prisonerB,  and 
puttint  their  intention  in  eaccntion  by  force, 
any  of  these  instances  is  a^levying  war  agaioai 
the  king,  and  high  treason  at  eommon  law, 
witbia  the  declaration  of  thesmtnte  f5  Ed.  3.* 

*'  If  any  of  the  arKuments  before  urged  against 
the  fofeMT  eases^  have  mduepd  the  reader  to 
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ioattMd«iid«sMtth«  jvstion  io  widi  cat*, 
•r  olbtr  onmiitan  of  the  king  io  doiia%  it :  And 
Cokcy  PI  Cor.  9.  If  wxj  levy  war  to  csptte 
Urmngen,  i»  deliver  mtn  one  ofpntoa,  tore- 

dovbt  of  their  eulhority,  be  will  not  be  inclined 
•to  respect  cbe  preKDt,  ^Hbicb  was  fwndtd  upoo 
tlMm.  It  eeemt  iikewiw  to  be  as  obsotue  as 
.to  its  exttnial  iaamy,  as  that  of  Beosted, 
winch  for  this  defect  is  speeiaUy  objected  to  by 
.Mr.  Justice  Foster. 

•<  The  title  which  it  bears  in  the  State  Trials 
b  thus,  **  The  Trials  of  P.  M.&e.  for  high  trea- 
son, in  tmnuituoasi?  assembling  themselves  in 
MoorfieMsy  and  other  pbices,  under  coloor  of 
pulling  down  bawdybouses.*^  In  KeL  70,  iC  is 
^  on  pretence  to  poll  down  bawdy-houses  and 
break  open  prisons,  and  set  prisoners  at  li- 
ber^.**  The  Chief  Justice  in.  summing  up  to 
the  Jury  aays,  **  These  people  pretend  their 
design  was  against  bawd^bonses.'* 

^  Theaocountof  the  trtalbeginsthus,  <<XJpon 
Easter  Monday  last,  the  usual  time  for  the  ap- 
prentices liberty  for  their  ci?il  recreations,  a 
rede  multitude  of  people  met  together  in  Moor- 
Mds,  where  being  eo  assembled,  they  were  in- 
stigated by  some  nctions  persons  amon|  them ; 
wIm,  to  colour  their  design,  insinuated  «lo  the 
rabble  the  pnlliog  down  of  bttvidyhouses. 
Under  sshich  cobor  of  mformiag  bawdy^^iouses, 
tb^  at  len^  raised  a  great  hubbub,  and  so 
increasing  in  their  disorders  in  a  tumnkoous 
manner,  committed  many  notorious  crimes." 
If  fie  OMT  rely  on  the  short  account  given  of 
the  speedi  of  the  kinc^  conned,  they  made 
littie  or  no  aseotion  of  polling  down  bawdy- 
houses^  but  most  of  the  falliug  upon  the  king's 
officers  and  beating  them,  Md  breaking  tlie 
prison  and  letting  out  prisoners.  The  evidence 
shews  that  the  cry  of  the  mob  was,  <  Down 
'  with  the  red  coats,'  as  well  as  '  Down  with 

*  the  Bawdy«honses,'  and  the  most  prevailing ; 
and  *  if  the  king  ihd  not  give  them  liberty  of 

*  conscience,  that  May  day  must  be^a  bloodj 
^  day ;'  and  that  '  they  would  come  and  pull 

*  Whitehall  down,'  (at  that  time  the  king*s 
Msidence.) 

.  **  Upon  seeing  sir  Philip  Howard  at  the  head 
of  the  guards,  they  took  nim  Co?  the  Duke  of 
York,  and  were  on  that  account  more  irritated, 
and  threw  stones  at  faim.  The  Chief  Justice 
dwells  upon*  these  circumstances,  in  his  address 
to  the  Jury.  Other  parts  of  his  speech  deserve 
consideration— as  *  After  all  this  trouble  we 
have  Kisd  in  this  nation,  it  is  a  sad  thing  that  a 
aumber  of  gtddy-lieaded  people  must  gather 
toother  under  pretence  of  reformation,  to  dis- 
turb the  peace  of  the  nation  again.'  And 
again,  <  This  thing  is  of  desperate  consequence. 
We  most  make  this  for  a  public  #nample; 
There  is  reason  we  should  be  very  cautious. 
We  are  but  newly  delivered  from  rebellion ; 
and  we  know  that  that  rebellion  first  began 
under  tlie  pretence  of  religion  and  the  law  : 
ibr  the  devil  hath  always  this  visard  upon  it.' 
lohis  own  report  he  uses  similar  espresstons. 
-^  ThcM  circumstattcesbeiiigaonsideMdy  it  is 
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ve  coonielbn,  or  to  any  other  end  pretend- 
ing refomaation  on  their  own  heads  vnthont 
warrant,  this  is  a  levying  of  war  agaiost  the  king 
iieeanse  they  took  upon  them  royal  authority. 

fotrto  vgoe,  that  these  was  something  more  in 
thb  case  than  the  forensic  accounts  of  it  io^- 
porc ;  and  that  it  may  ihave  been  considered  ts> 
be  an  insurrectioo  against  the  government;  at 
that  time  become  unpopular  on  account  of  the 
recent  disgrace  of  the  Dutch  war,  and  the  loose 
manners  of  the  court.  The  ery  for  liberty  of 
•ooascienoe,  may  lead  to  one  cause  of  the  die- 
turbance.  The  king  had  then  lately  issued  a 
proclamation  upon  the  address  of  parliament^ 
against  conventicles,  which  woefolly  disappoint- 
ed the  dcMenters :  For  they  had  flaltereo  them- 
selves with  Impes  of  indulgence,  after  the  eail 
of  Clarendon's  li^  which  was  then  recent. 
The  earl's  great  enemy,  the  duke  of  Bucking 
ham,  become  chief  minister,  is  said  to  have 
enooumged  them  in  these  hopes.  Perhaps  this 
riot  was  the  first  outward  shew  of  public  diai> 
content,  and  therefore  was  thought  to  require 
suppression  with  extreme  rigour.  The  Chief 
Justice  seems  to  have  been  actuated  by  some 
such  prindpla 

*'  The  stale  of  men%  minds  widiin  so  fow 
years  after  the  Rcstoratioo,  of  the  Cavaliers 
especially  and  their  connections,  who  had  sof- 
fored  severely  from  popular  assemblies,  and 
stfll  felt  the  smnrt  of  their  oppression,  should 
be  taken  into  the  acouunt.  Most  of  the  jodces 
had  been  of  the  suffering  pnrty.  The  CKief 
Justice  had  the  character  of  a  violentCavalier ; 
an  excusable  foolt  in  one  who  had  suffered 
under  the  Usurpation.  But  I  am  afrasd  he 
eavried  this  quality  too  far,  and  exercised  hie 
power  arbitrarily.  He  was  accused-  in  the 
bouse  of  Commons,  in  the  year  next  before  this 
trial,  of  fining  jurymen,  and  brought  to  answer 
for  it  at  their  bar.  Yet  he  was  only  censured 
in  the  conunittee,  by  a  vote  which  was  never 
confirmed  by  the  House.  [0  Com.  Journ.  95. 
37.] 

**  The  above  circumstances  may  have  ope- 
rated  in  part,  to  bring  about  the  decbion  of 
this  case.  But  such  a  decbion  ought  not  to 
have  outlived  its  generation.  It  will  not  bear 
the  scrutiny  of  cool  reflection,  and  is  unworthy 
of  appearini;  as  a  precedent  under  that  happy 
administration  of  justice  which  we  have  enioy* 
ed  since  the  Revolutwn ;  and  more  especially 
under  the  government  of  th^  house  of  Hanover, 
which  that  glorious  event  piocored  to  us.  It 
is  fit  only  for  the  StaiHzhamber,  and  such  mi- 
nisters and  magistrates  as  a  race  of  Tudors 
and  Stuarts  would  employ  to  pervert  the 
laws. 

^  Sir  Matthew  Hale's  learning  and  emitoenee 
confirm  this  observatioa  with  the  force  of  legal 
argument  and  authority.  His  opinion  is  worth 
that  of  a  host  of  his  brethren.  He  difiered 
(nm  them  in  this  iudgment;  and*  if  weight 
and  not  number  will  establish  truth,  his  rea- 
soning most  prevail.  His  aigument  is  mo* 
destly  suted  by  himself  thus.  [1  Hale  H;  P.  C. 
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And  Moor's  Reports,  pag.  690,  691.  in  the  esse 
of  the  eerl  of  Essei,  in  which,  amoogst  other 
thiog8,it  nta  resolved,  that  his  ettempt  with 
force  to  remove  the  queen's  connseUort  wee 
Higb-Trenson :  and  likewise  that  the  earl  of 
Soiuhaniptun,  who  adhero«i  to  hnn,  although 
be  kiif  w  of  no  other  purpose  of  the  earl  of 
Essex,*  but  a  private  quarrel  against  soiue  of 
the  qQ<*eii's  servauts,  yet  tliis  was  treuon  in 
him,  ihe  act  of  the  eari  of  Essex  being  rebel- 
lion and  treason  ;  and  so  it  was  also  resolved 
that  all  those  who  went  with  htm  out  of  Essex 
'  house  in  aid  of  him,  it  was  Treason  in  chem 
.whether  they  knew  any  tbin^  of  his  intent  or 
not.  And  Cro.  part  1.  683,  m  Beostead's  case, 
it  was  resolved  by  all  the  Judges,  that  going  to 
Lambeth- house  in  warlike  manner  with  drums, 
mnd  a  multitttdCf  as  in  the  Indictment,  to  the 
number  of  three  hundred,  ke,  to  surnriie  the 
archbishop,  who  was  a  priry  counsellor,  was 
treason.  And,  Sdly,  It  was  resolved  that  the 
justices  of  Oyer  and  Terminer  may  sit,  enquire 
and  try  prisoners  all  in  one  day.  3dly,  It  was 
resolved,  that  the  breaking  of  a  prison,  wherein 
traitors  were  in  durance,  and  causing  them  to 
escape,  was  treason,  although  the  parties  did  not 
know  that  traitors  were  there.  And  so  to  break 
a  pri«>n  whereby  felons  escape,  this  is  felony, 
though  they  do  not  know  them  to  be  in  prison 
for  such  onnce.  Note,  That  resolution  as  to 
breaking  a  prison  where  felons,  &c.  are,  most 
(as  I  thmk)  be  intended  only  where  the  intent 
was  only  to  break  open  one  prison,  and  no 
more;  for  if  the  design  was  to  break  open 
prisons  in  general,  and  thej  put  that  in  execu- 
tion as  to  one  prison,  that  is  Hi|h  Treason  ao- 
otrding  to  the  books  before  cited;  but. then 
on  the  evidence  it  roust  be  proved  that  their 
intent  was  sueh,  and  by  such  proof  as  satisfieth 
the  jury. 

Afierthis  Resolution  in  general,  we  went  to 
consider  the  particular  cases  as  they  were 
found  upon  the  several  special  verdicts ;  and 
thereupon  it  was  agreed  by  all  of  us,  except  the 
Chief  Baron,  who  said  he  doubted  on  tlie 
main  ;  that  as  to  Messenger  and  Beasley  in 
the  first  verdict,  and  to  Cotton  in  the  second 
flpectal  verdict,  and  as  to  Limerick  in  the  fourth 
special  verdict,  that  the  matter,  as  it  was  found 
against  these  four,  was  high  treason  in  them 

154.]  lie  dissented,  ''  First,  because  it  seem- 
ed but  an  unruly  company  of  apprentices.  Se- 
oondly,  because  the  finding  To  pull  down 
bawdy-housesy  might  reasonably  be  intended 
two  or  three  particuUr  bawd  v-houses ;  and  the 
indefinite  expression  should  not,  in  mmUHA 
edJosd,  be  construed  either  oniverMlly  or  gene- 
rally. Thirdly,  because  the  statute  1  Mar.  c. 
19,  though  now  discontinued,  makes  assemblies 
of  above  twelve  persons,  and  of  as  high  a  na- 
ture, only  felony.  And  that  not  witbuut  a 
eontinuance  together  an  hour  after  proclama- 
tion made;  as  namely  an  assembly  to  pull 
down,&q.— Af  d  the  sutute  3, 4£id.  6f  c  iy  is 
to  the  same  purpose."  " 
^  See  vol  %.  f.  1333. 


•11,  and  aooordingly  they  had  itkApamt,  mi 
wereesecnteds  but  as  to  Appletree  in  the  first 
special  ventict,  and  as  to  Latimer  in  the  third 
special  verdict,  there  was  difierenoe  in  opnion 
amoofsst  us,  whether  the  verdict  was  suficieiiily 
found  against  them  m  jndge  it  high*tieason  or 
.not.    For  besides  the  Chief  Baron,  who  was 
against  all.  my  brother  Atkins,  Tyrol,  Wind- 
ham,  and  Wylde,  held  that  theverdict  was  noC 
sufiicient  against  those  two,  for  fogivejudg* 
ment  that  they  were  guilty  of  treason ;  because, 
th^y  said,  it  was  not  rxpressiy  found  that  they 
were  nidiiig  and  assisting     But  myself,  brother 
Turner,   Twisden,   Archer,    Baynsford,    and 
Moreton,  thought  the  verdict,  as  it  was  found 
against  tbem,  to  he  as  full  and  plain  as  any  of 
the  rest.    For  first,  as  to  Appletree,  the  ver- 
dict firat  finds  in  general,  that  the  number  in 
the  indictment  were  assembled,  as  in  the  in- 
dictment, with  an  intent  to  poll  down  bawdy- 
houses  :  that  Beaidey  led  them  as  their  cap- 
tain ;  that  Messenger  had  a  green  apron  upon 
astaflp,  which  he  flourished  as  colours;  and 
then  that  Appletree,  the  person  now  in,  ques- 
tion, was  amongst  them  both  the  days,  and  was 
tlie  first  that  struck  at  Peverell  the  constable, 
and  was  amongst  them  at  Burlingham's  bouae 
at  SaSron-Hill,  and  pulled  partoftlwt  house 
down,  and  the  next  to  it,  and  struck  at  one 
tliat  admonisbed  him  to  be  quiet ;  so  that  here 
are  several  acts  oi  force  found  to  be  actoaUj 
committed  by  him  in  pursuance  of  their  design^ 
and  then  there  is  no  need  to  find  him  to  be 
aiding  and  assiating :  for  that  clause,  we  said, 
was  only  necessary  to  be  found  where  the  jury 
find  a  person  was  tliere  among  them,  and  find 
no  particular  act  of  force  done  by  him,  but 
only  his  presence,  there  it  is  necessary  that  they 
find  he  was  present  aiding  and  assistmi.    And 
for  the  same  reasons  we  held  the  verdict  to  be 
foil  also  against  Latnner,  because  it  was  first 
found  that  the  multitode  was  assembled,  as  ia 
the  indictment,  on  pretence  of  breaking  pri- 
sons and  releasing  prisoners  in  general,  wbiolr 
is  agreed  by  all  (except  the  Chief  Baron  Hale) 
to  be  treason ;  and  then  they  find  that  Latimer 
was  amongst  tbem,  and  active  in  breaking  open 
the  prison  at  Clerkenwell  (where  prisonen^ 
some  for  felony,  and  others  vrere  let  loose), 
and  that  he  was  with  the  rest  in  the  prison 
after  it  was  broken  open,  and  so  an  act  6%94 
upon  him.    But  although  six  of  us  were  well 
sattsfied^ia  our  jodgments  as  to  them,  vet  when 
I  waited  on  the  kiojs,  I  acquainted  him  there 
was  seme  difierence  in  opinion  as  lo  those  twe^ 
upon    finding   of  the  special   verdict;   and 
although  the  greater  number  of  us  were  of  opi- 
nion, that  the  verdict  was  wdl  found  as  fo 
those  also,  yet  I  intreotcd  his  majesty  to  maka 
uie  of  that  difierenoe  in  opinion  to  shew  hia 
mercy  towards  them,  the  rather  because  wa 
had  agreed,  that  as  to  four  of  them  the  verdict 
was  clearly  good  as  io  proceed  to  jud^nenl 
against  them,  and  that  I  hoped  would  be  ex« 
ample  enough  to  deter  others  from  the  like 
practices;  and  beudes  it  would  appear  an  by 
stance  of  hia  mejeiqr's  great  aecc^  that  he 
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•would  nocprocecdito  the  last  eitrenrity  agiuost 
way,  where  there  ^as  not  a  full  conturreoce  of 
all  his  jad|;es;  which  his  majesty  was  pleased 
to  Cake  verj.  graciouslyi  and  lOrdered  me  to 
.proceed  accordingly,  and  so  they  two  4vere 
•spared.  But  as  tu  Green  in  the  first  special 
irerdicty  and  Bedle  in  the  third  special  verdict, 
'We  all  agreed,  that  the  verdict  was  noc  full 
enough  as  to. them/  fur  us^  to  judge  it  trea- 
•son,  in  them,  because  the  verdict  only  finds 

> 
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.     '   ••  ^  See  4  Burrow,  3080. 


that 'they,  were  present,  and  finds  ^o  par< 
.licular  act  of  force  committed  by  thenn 
and  doih  tiot  find  that  they  were  aidjug  and 
assisting  to  the  rest ;  and  it  is  possible  on« 
may  be  present  amongst  such  a  rabble  only  out 
of  curiosity  to  sec  :  and  whether  they  wcr« 
aiding  and  assisting  is  matter  of  fact  which 
ought  to  be  expressly  found  by  the  jury,  and  not 
be  leflto  us  upon  nry  colourable  implication  ; 
and  accordingly  these  two  were  discharged.*  . 

I      *  See  the  Case  of  Ilex  v,  Boyce,  4  Burr.  807% 
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228.  Proceedings  against  the  Earl  of  OuREjiy,  on  an  Impeachmenk 
of  High  Crimes  and  Misdemeanors:  21  Charles  II.  a.  d, 
1669^' 


November  25, 1669. 

A  PETITION  of  sir  Edward  Fiuharris,  bart. 
and  Philip  Alder,  gent,  against  the  earl  of  Or- 
rery* was  read  in  the  House  of  Commons, 
containing  in  substance,  raising  of  monies  by  his 
own  authority,  upon  his  majesty's  subjects;  de- 
rauding  the  king's  subjects  of  their  estates. 
The  money  raised  was  for  bribing  hungry  cour- 
tiers to  come  to  his  ends,  and  if  the  king  would 
not,  be  had  50,000  st%nrds  to  compel  him. 

Mr.  Garrtway  mores  to'  have  the  point  of 
time  asserted  when  thrse  things  were  done :  if 
the  Petitioners  had  amcealed  it  long,  then  his 
^piBJescy  was  in  danger.  The  Petitioners  were 
then  called  in,  and  nllirmc:^  the  words  spoken 
and  things  done,  since  the  Act  of  Indemnity. 

Cftlonel  Sandys  moved  it. to  be  taken  into 
consideration;  and  attributed  our  misfortunes 
to  monies  so  disposed  of. 
.  Sir  A.  Carr  moves  that  the  treasonable  words 
may  be  read,  and  the  gentlemen  of  the  long 
robe  may  give  their  judgments  what  they 
amount  unto. 

Seij.  Maynord,    The  charge  \%  general,  trea* 
son  and  misdemeanor.     He  thinks  tlie  words 
are  treason.     S5  £dv».  3rd,  is  the  measure  of 
treason. 

Sir  Fr,  Goodrich,  Words  make  not  m  ttva- 
son,  but^his  is  by  act  25  Edw.  3rd. 

Mr.  Edw.  Seymour,  We  have  found  that  a 
charge  of  high  treason  in  the  House  of  Com- 
mons, is  a  remedy  for  the  gotit.  Wonders  that 
tk^e  words  ha%'e  been  called  in  question, '  re- 
/  fleeting  on  the  duke  of  Ormond.^  This  had 
never  been  brought  \n  question,  if  those  had 
been  silenced— Would  have  him  summoned; 
but  if  he  cannot  come,  would  have  his  charge 
sent  him. 

Colonel  Sandyi.    Wodld  know  who  the  per- 
^ns  are  Seymour  mentions. 

Sir  il.  Howard.  No  discourses  of  well  or  ill 
men  should  come  before  us,  when  a  person  is 
accused.  It  is  a  Juu-d  tbiug  these  words  should 
bare  been  concealed  thus  long ;  .po  man  can 
floake  this  treason  by  25  Edw.  3. 

*  ^either  the  Petition  nor  the  Articles  of 
Impeachment  are  entered  in  the  Journals. 

TOL.  TI. 


Lord  Ca^endith  takes  him  down  to  the  Or* 
ders.  Not  proper  to  launch  into  any  thing  that 
is  not  in  the  business  before  us. 

Mr.  Edw,  Seymour.  The  charge  had  not 
been  brought  against  lord  Orrery,  if  one  had 
been  brought  against  the  duke  of  Ormood, 

Sir  R.  iloward.  The  earl  of  Meath  camt 
to  acquaint  him  with  his  business,  which  he 
will  tell  you  more  of  hereafter— -Moves  that  the 
business  may  be  prosecuted,  and  that  if  lurd 
Orrery  cannot  come  he  may  be  brought  in  a 
chaise.  What  way  would  you  go,  prajr  resolve 
on  presently:  on  95  Edw.  Srd  he  cannot  be  ac- 
cused ;  if  on  13  Car.  9,  it  lies  at  their  door» 
that  so  long  have  concealed  it. 

Sir  T&o,  Lee,  Common  fame  has  made  thes^ 
two.  great  lords  enemies.  He  hopes,  by  their 
fallmg  out,  the  king  and  his  subjects  may  b« 
the  better  for  it. 

Sir  R.  Temple  thinks  the  words  are  a  mis- 
prision of  the  king's  government :  words  thongfr 
not  treason,  may  Ke  evidence  of  treason;  if 
they  do  design  to  perpetrate  some  treason,  ther 
are  treason :  would  have  the  Petitioners  callea 
in,  to  know  whether  they  have  two  witnesses  ta 
prove  these  words.  By  too  long  silence,  they 
might  have  time  to  execute  their  treason,  u 
vou  conclude  it  treason,  the  penon  must  hea^ 
his  charge  read  in  bis  place,  and  his  anstver| 
and  then  withdraw. 
Sir  Job  Charlton  cites  Pine's  case,  *  That  the 

*  king  was  a  fool,  and  unfit  to  govern.'     Tlie 
Irish  Friar  at  Lisbon,  who  said, '  fie  wouldcome 

*  over  to  kill  king  James,'  was  guilty  of  treason^ , 

Mr.  Swyjifin  would  be  informed  how  yoa  . 
will  proceed,  in  order  to  information  wher^ 
he  may  be  tried,  the  treasonable  words  being 
said  to.bo  spoken  in  Ireland.  lie  must  6rsi 
be  heard,  and  witnesses  must  be  examiued. 
The  words  may  be  treason,  or  not  treason,  ac- 
cording to  circumstance:  Thinks  it  a  parlia^ 
raentary  way  to  appoint  some  short  time  for 
examination  of  witnesses,  and  then  call  it  wha| 
you  will,  and  draw  up  the  charge. 

Mr.  Garroway  would  not  have  him  coniroir- 
ted,  but  heard  in  the  house  :  would  have  th^ 
Petitioners  give  security  to  prosecute,  and  tbt 
member  likewise  be  secured  to  appear* 

IN  "     —    .   -^ 
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Sir  Jt.  Hotpord.  If  th^y  be  tracking  witnesses, 
Co  keep  this  in  the  dark  so  long,  they  deserve  a 
rebuke,  and  at  least  to  EiYe  »<*curitjr  to  prose* 
cuce.  Lord  Orrery  wi/l  undergo  any  torture, 
ratiter  than  the  torture  of  sot  answering  his 
charge.— On  a  divibion  it  was  resolved,  that 
Treasonable  Matter  was  contained  in  this 
Charge,  184  to  144. 

Sir  Winston  Churchill  knew  not  how  we 
could  proceed  agninst  lord  Orrery  being  a 
privy  connselior.  But  it  was  averred  he  hod 
DO  Privilege  in  that  case.  It  was  then  re- 
solved, **  That  lord  Orrery  be  sent  for  in  cus- 
tody of  the  Serjeant  at  arms.**  It  was  also  or- 
dered, That  a  copy  of  tlie  Articles  against  lord 
Orrery  be  sent  him  by  the  serJeant  at  arms,  and 
bis  attendance  required,  to  give  his  Answer  to 
them ;  if  he  be  not  able  to  come,  then  that  the 
Serjeant  is  to  leave  a  keeper  with  turn,  to  at- 
tend him  till  he  is.* 

Toe  Earl's  Defbmcc. 

December  1.  The  carl  of  Orrery,  in  his 
•eat  near  the  bar,  answers' his  charge.  Because 
of  his  indisposition  of  the  gout  t  sif  Robert 
Howard  asked  leave  that  he  might  sit,  which 
was  granted. — ^The  earl  b€;gan  with  acknow- 
ledging, with  all  humbleness,  the  justice  and  fa- 
vour of  (he  housCfin  having  the  ten  Articles  sent 
him.  The  Articles  bring  no  less  than  his  life 
and  estate,  and,  what  should  be  more  than 
both,  hia  loyalty,  in  question  ;  but  he  has  in- 
nocence, without  which  he  durst  not  appear  be- 
fore the  House.  He  should  be  unworthy  lO 
serve  his  country  in  this  place,  should  he  (ly 
tour  justice.  In  some  {Jlaces  the  Articles  are 
dark,  in  some  places  intricate  and  immethodi- 
cai.  If,  by  reason  of  some  months  sickness, 
and  a  spirit  wounded  with  such  a  charge,  he 

*  During  the  Debate  no  member  was  suf. 
fered  to  go  out,  without  leave  asked,  and  when 
obtained,  was  enjoined  by  the  Speaker  not  to 
communicate  any  thing  that  passed  In  the 
House. — "  It  was  the  sentiment  of  a  great  and 
dangerous  minister,  sir  Thomas  Clifford,  that  he 
ihoutd  be  able  to  do  nothing  in  Ireland,  while 
Orrery  was  president  of  Muuster ;  and  this  is 
the  secret  of  bringing  the  impeachment  against 
him  into  parliament.  The  earl  having  had 
timely  notice  of  the  design  of  his  enemies, 
came  over,  and  took  his  seat  in  the  English 
House  of  Commons,  but  being  seized  with  a 
violent  fit  of  the  gout,  that  opportunity  was 
taken  b^  his  adversariee  to  bring  on  his  a^Reiir, 
and  to  get  him  committed.''  love's  Memoirs 
of  the  earl  of  Orrery. 

t  **  As  the  earl  of  Orrery,  being  scarce  half 
recovered  from  his  gout,  was  going  up  the  stairs 
leading  from  Westminster-haJl  to  the  court  of 
requests,  one  of  his  friends  observing  to  him 
that  he  ascended  the  steps  with  great  difficulty 
and  pain,  <  Yes,'  said  he  '  my  feet  are  weak, 
^ut  if  my  heels  will  irerve  to  carry  me  up.  I 
promise  you  my  head  shall  bring  me  safe  down 
again."  Morrice's  Memoirs  of  the  earl  of 
Ckrrcry,  chap.  6.  Hit  lordship  prophesied  right. 
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mis-express  himself,  he  hopes  he  thali  be  par* 
doned. 

Art.  1.  He  chinks  rather  a  narrative  than  a 
charge.  The  Charge  says  not  that  those  ha 
corresponded  with  were  traitors  or  rebelt. 
It  is  no  crime  to  hold  correspondence  with  tba 
militia,  for  if  they  bad  power  to  do  ill,  they  had 
fiower  to  keep  from  HI ;  they  were  the  interest 
the  king  took  care  of.  Should  he  say,  *  Eng- 
land lies  a  bleedini;  now  London  is  bnrniug,'  these 
were  words  to  stir  up  compassion  rather  than 
rebellion.  They  (the  petitioners^  accuse  him 
of  no  bad  intention  in  what  he  did,  and  no  ill 
consequence  followed  upon  it. 

To  Art.  8.  **  That  he  gained  to  his  own  osa 
great  »ums  of  money,  to  raise  up  sedition,  and 
told  the  purchasers,  that  unless  mone^  was  rai* 
sed  lo  feed  the  hunery  conrticts  nothing  would 
be  done,  and  levied  13,750/.  to  obtain  his  end, 
by  corrupt  means,  which  moneys  were  con- 
verted to  his  own  use:"  Answers,  It  is  not  hit 
custom  to  use  uncivil  language  to  any,  much 
le^s  to  a  courtier.  The  king  will  find  those  who 
exhibited  the  Articles  more  apt  to  rebel  than 
the  Irish  interest.  Tiiere  weie  voluntary  sub- 
scriptions of  one  penny  per  acre  towards  tha 
charge  of  getting  an  Act  of  Settlement.  Is  it 
a  likely  thing  that  he  should  put  them  into  re- 
bellion, and  not  head  them ;  cheat  them  of 
their  money,  and  think  to  have  an  interest  in 
them  ?  If  this  Article  were  true,  he  was  fitter 
to  he  sent  to  Bedbim  than  to  answer  it  here  s 
he  protests  he  lost  300/.  by' that  business  :  da- 
sires  that  he  who  received  the  money,  may  cer- 
tily  what  he  received.  It  is  as  ordinary  to  taka 
subscriptions  of  this  nature,  as  for  the  fens. 
This  has  been  these  9  years,  and  no  complaint 
made:  denies  the  black  list:  it  is  strange  that 
700/.  raised  voluntarily  iu  1661,  should  beget  a 
rebellion  in  1663  :  another  penny  per  acre  was 
raised  by  act  of  parliament :  it  is  not  likely  he 
should  refuse  what  is  given  him  by  act  of  par* 
liament. 

To  Art.  3. "  Imprisoning  of  people  for  bring- 
ing certioraries:"  Answers,  If  any  werepunish«l 
it  was  for  some  insolence  done,  n9t  for  bringing 
certiorarics.  Denies  letters  for  non-appearance. 
He  has  granted  many  petitions :  denies  ihcroach- 
ing  op<}n  any  man's  freehold,  unless  in  forcible 
detainers.  His  court  of  precedency  never 
meddles  with  it ;  but  they  have  power  to  quiet 
possessions,  after  3  years  quiet  possession.  Fitt- 
geral<|  *  was  a  person  who  forfeited  hit 
estate  by  rebellion.  There  was  a  letter  from  a 
high-sheriff,  directed  to  the  lord  president  of 
Munster,  and,  in  his  absence,  to  tne  vice  pre; 
sident,  complaining  of  Fitzgerald's  forcible  de- 
taining a  castle,an  J  resisting  tbesherift's  power, 
defying  his  power  in  open  words,  as  if  running 
into  rebellion.  The  ford  chief  justice  of  Ire* 
land  said  to  him,  *  he  was  obliged  to  assist  tha 

^  The  charge  was,  *<  That  he,  by  a  paper 
order,  dispossessed  one  Edmund  Fitzgerald  of 
a  house  and  2000  acres  of*  land  :  slew  one  4>f 
Fitzgerald's  servants,  and  mortally  wounded 
othm,  ^c." 
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and  his  forces  to  be  sufiserrient  to  tlxe 
sheriff/  mod  this  io  a  time  when  we  feared  in- 
vaaion  froan  the  French,  and  a  strong  place, 
and  the  best  port  in  Ireland,  "^ever  heard 
complaint  against  any  man,  nor  ever  hindered 
due  prosecution  of  iaw.-^-To 

Art.  4.  The  Article  before  was  of  protect- 
ing English,  BOW  of  an  Irish  murderer  * 
^  that  he  should  get  him  bailed,  and  so  he 
escapes.'  If  the  justice,  upon  bis  letter,  do 
bail  a  man  not  bailable  by  law,  it  was  his  fault ; 
be  knows  not  for  what  ihe  man  was  committed. 

To  Art.  5.  t  Has  witness  to  clear*  thb. 
Sir  John  Broderick  and  sir  Richard  Osborne 
will  prove  the  action  to  be  voluqtary  ;  that 
land  in  his  possession,  and  had  set  it  for  99 


To  Act.  6.  t  Denies  any  trust  from  either- 
soldiers  or  adventurers,  but  as  a  frieud  to 
both  and  a  privy-connsellor  of  England  and 
Ireland. 

To  Art;  7.  §  Denies  any  creatures  of 
his  own  to  have  taken  to  fitrm  the  King's  reve- 
nue. The  revenue  is  opeuly  set  at  the  coun- 
cil-board in  Irelisnd :  never  saw  the  lord  lieute- 
nant,  nor  any  counsellor,  refuse  the  larger 
offer.  Only  the  Excise  beginning  in  1663  and 
ending  1664  it  was  not  valued  at  above  20/XX)/. 
But  che  aldermen  of  Dublin  proffered,  if  he 
woukl  take  it,  they  would  give  30,000/.  rent^ 
and  if  they  roiaht  take  it,  they  would  secure  the 
rent  to  lord  Kingston  and  him.  The  Article 
mentions  not  in  what  kiugdom.  It  is  obscure^ 
as  if  it  meant  more  than  it  does  express.  By 
this  they  got  but  150/.  a-piece.  They  had  a 
warrant  after  a  full  hearing  to  set  it  for  36,000/. 
and  they  gave  39,000/. 

To  Art.  8.  II  Answ«^,  He  paid  arrears 
to  the  army,  according  to  the  king*s  Declara- 
tion at  Breda :  knows  not  to  have  done  it  either 
to  those  out  of  the  army^  or  to  such  as  opposed 

• 

*  This  was  one  John  Mac  Davey  Mulcahill 

who,  being  committed  by  the  governor  of  Wa- 
terford  for  treason,  murder,  &c.  was  bailed  by  a 
justice  of  peace  (as  tlie  Ariicle  recites)  *  at  the 
carles  direction.* 

t  Art.  5.  This  was  '  for  compelling  one 
Thomas  Walsh,  of  PiUuwa«  esq.  to  convey  to 
him  lantb  of  inheritance  to  the  yearly  vdiue  of 
600/.  under  pretence  of  procuring  wittieiises  tp 
prove  him  guilty  of  thedare  rebellion.' 

{  An.  6.  This  was  *  for  prejudicing  the 
adventurers  and  soldiers^ to  whom'  the  marquis 
of  Antrim's  lands  were  allotted,  by  granting  a 
lease  of  a  part  of  them  to  colonel  Talbot,  who 
toarried  his  sister.* 

§  Art.  7.  This  was  <  for  causing  some 
of  his  own  creatures  to  take  and  farm  several 
branches  of  the  revenue,  at  far  lower  rates  (han 
others  had  offered.'  ' 

II  Art.  8.  This  was  '  for  converting 
several  su:ns  of  his  mfyesty*s  treasury  in  Mun- 
ster  to  his  own  use,  for  ordering  payment  of 
arrears  for  service  done  for  the  late  usurpers, 
and  for  employing  some  of  the  guurd  of  halber- 
4ie«S|  who  assisted  at  the  late  king's  murder.' 


the  kiog^s  Restoration :  only  one  Eentleman  of 
quality  turned  out  of  the  army,  mr  being  an 
Anabaptist,  a  little  before  the  king%  Restora* 
tioo.  This  was  the  man  that  came  eightscor« 
miles  to  discover  the  pl6t  at  Dublin^  to  whom 
he  gave  100/.  which  he  looked  upon  wit6  con** 
tempt,  and  protested  he  would  never  serve  any 
farther,  if  rewards  were  offered  him :  deniet 
the  *  employln|;  the  halberdiers  that  were  the 
guard  of  the  lung's  murder.'  He  turned  out  a 
nephew  of  his  own,  who  had  married  adaughter 
of  one  of  the  king's  judges. 

To  Art  9.  *  Denies  the  selhng  of  a  foot 
of  land  to  any  Irish  rebels :  Denies  the  buying 
of  any  lands  of  any  Irish  Papist,  except  15 
acres  near  Dublin ,  for  which  he  paid  400/.  fnr 
the  convenience  of  his  hoises ;  had  the  seller 
of  it  been  judged  hocent,  he  had  lost  his  title : 
One  acre  of  land  in  Limerick  is  valued  at  eight 
in  Kerry,  and  his  lot  happened  to  be  iu  Kerry, 
and  so  his  troop  after  that  rate  were  satisfied 
in  Kerry,  aocofding  to  the  claim;  but  they 
have  lost  both  their  time  and  money,  for  want 
of  due  claim  by  the  Act. 

To  Art.  10,  and  last,  f  This  Article,  if 
truey  would  strike  him  dumb  with  its  weight. 
The  chaige  is  general^and  he  denies  it.  All  these 
look  rather  like  aspersions  than  accusationsi 
and  so  this  general  Article  he  must  answer  ge- 
nerally* No.  He,  being  one  of  the  council,  ad- 
vises one  way  for  the  farqiiog  of  the  kitig's 
reats;  another,  another  way.  He  bad  nothing 
to  do  with  what  the  kioe  would  do  in  mercy ; 
they  are  only  to  do  wnat  law  enjoins  themi 
It  is  not  crime,  but  difference  -ef  opinion,  be  is 
cliarged  with.  -The  great  point  is  of  <  compelt 
ling  tiie  kin^  with  50,000  swords ;'  had  it  en* 
tei«d  into  his  heart,  be  durst  not  have  appear- 
ed here ;  at^d  lie  wishes  those  50,000  swords 
in  his  heart,  if  he  said  tlie  woids;  hopes  that 
his  judges  will  consider  the  accusers,  and  the 
accused.  At  least  it  is  Qpt  a  probable  thing  he 
sliottld  utter  such  words  in  1659;  they  had 
then  such  tumblings  and  tossiiigs  ta  were  in 
England.  He  bad  then  sent  a  letter  to  his 
brother,  lord  Shannon,  then  with  the  king,  vis; 

*  That  if  your  majesty  will  be  pleased  to  tran- 
sport yourself  into  Ireland,   to  your  protcs* 

*  Art.  0.  This  was  '/or  purchasing  land?, 
before  trial,  of  persons  pretending  to  inno- 
cence, and  then  concealing  and  wiihdraning 
the  evidence  against  them;  and  for  procuring 
lands  to  be  assigiied  to  himself  and  his  troop, 
for  service  done  to  the  usurped  powers.* 

t  10.  This  was  *  for  committing  several 
bre|Gl)es  of  trust  to  his  majesty,  and  tempting 
the  officers  of  the  Treasury  hy  bribes;  and 
evidencing  a  great  ambition  and  scorn  to  his 
majesty^s  power,  by  threatening,  '  that  if  bis 

*  majesty  did  not  confirm  Jhe  estates  of  a  party« 

*  at  that  time  headed  by  the  said  earl,  that  bis 

*  majesty  should  be  compelled  to  do  dt  with 
'  ^0,000  swords :'  and  for  exerciauig  high  op- 
pressions and  extortions;  and  aiso  forgiving 
his  majesty  iislse  informations  and  augg«»» 
tions.' 
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tant  sabJActs,  we  will  receive  you,  and  do  our  ,  to  be  treaion  must  be  witbin  Buch  a  time ;  fi# 
best  to  restore  you  to  the  rest  of  yovr  domi-  .  the  words  should  be  after  the  aetdeoieot  i|i  Ire« 
Hions/  This  was  as  early  as  any.  If  doubteil,  '  land ;  and  wbai  ueed  *  compelling/  wben  the 
tlie  khig  will  clear  it.  If  this  be  true,  and  tiling  is  done,  and  all  the  act»  concomitant  and 
whilst  uocoropelled  by  necessity,  and  out  of '  subseqaentbave  been  for  quiet  and  settlement? 
choice  and  duty,  is  it  likely  that  when  the  ,  Let  every  man  lay  his  hand  upon  bis  heart, 
king  was  actually  restored  he  sbould  say  tbese  |  It  is  an  accusation  to  this  house,  and  fmm  tbis 
words  ?  Fitter  for  Bedlam,  if  ever  lie  said  |  bouse ;  will  you  imprison  upon  oot-doors  ao- 
ibem,  than  to  be  here,  and  is  it  likely  than  iu  cnsatton  }  You  may  have  the  hnnse,  at  tbir 
six  or  seven  years  he  should  put  nothing  in  rate,  garbled  when  yoo  please.  Would  have 
action  f  60,000  swords  roust  surely  be  meant '  the  accusiuions  transmitted  to  the  lord  lieute- 


English.  Ife  has  done  several  services  siooe 
Che  words,  but  no  overt  act  since  the  saying 
them.  That  a  man,  at  the  head  of  ao  army 
seven  years,  should  not  do  some  overt  act,  is 
strauge.  That  these  words  should  lie  sev^n 
years  concealed  is  a  misprision  of  -treason. 
Not  accused  of  any  overt  act,  since  only  men 
say  it.  What  he  oan  say  in  point  of  law  will 
be  ridiculous ;  yet  tbou^  the  words  that  were 
asserted,  the  judges  declared  formerly  not 
treason,  ye  be  trusts  more  in  the  judgment  of 
the  house.  '  Concealing  his  maje*ty*s  afiairt, 
and  advancing  his  private  fortune,'  are  gene- 
rals :  Humbly  desires  ao  more  to  be  done  for 
bim  than  your  justice  will  put  you  upon ;  and 
•o  beseeches  God  to  direct  the  bouse,  and 
withdraws.^ 


Sir  Wm,  Lewii  moved  to  have  th6  Accusa* 
tion  remitted  to  the  King's  Bench. 

Sir  Tho,  Clifford.  Would  not  have  the 
iword  of  this  huuse  of  Impeachments  be  bltnit- 
ed  upon  offences  of  this  nature :  stars,  in  their 
courses,  do  not  amaze  us ;  but  comets  give  us  ap- 
prehensions. Would  have  impeachments  of  this 
nature  upon  great  and  considerable  occasions. 

Serj.  Maynardf  considering  the  time,  and 
lb*  thing,  if  ever  it  was,  and  the  petitioners 
must  go  into  Ireland  for  their  witnesses,  and 
i^is  noble  lord's  reputation  suffer  in  the  mean 
time,  would  have  it  referred  to  the  law.  One 
of  the  king's  council  once  under  the  gallery,  he 
remembers,  desired,  in  another  case,  this  might 
be  the  question.  If  any  man  in  his  conscience 
thinks  tbis  to  be  treason,  let  him  say  Aye. 

Mr.  Solicitor  Finch.  There  is  little  foun- 
dation in  lord  Orrery's  Answer  made,  to  build 
upon.  \Ve  may  say  by  his  Answer,  that  the 
^eatest  part  is  not  probable,  and  some  things 
impossible  to  be  true.  He  atfirms  words  may 
foe  treason,  or  nor,  according  to  circumstance 
and  in  a  case  of  blood  infinitely  to  be  consi- 
dered before  acted — To  say,  *  I  will  kill  the 
king,'  ever  was  treason.  By  a  stature  of  Hen. 
8.  it  was  felony  to  scatter  papers  that  such  and 
•uch  a  man  has  spoken  treason.    The  words 


nant  ui  Ireland,  wliere  the  offences  charged 
were  dune,  mid  so  represent  it  to  the  king. 

The  question  being  propounded.  That  a  da]F 
be  app'>ittted  for  the  accusers  to  produce  wir* 
nesscs  to  male  ^^ood  the  charge,  the  previous 
question  forputtmg  it  was  carried,  116  to  114. 
After  which  the  main  question  passed  in  the 
negative,  121  to  118.  It  was  then  resolved, 
*'  That  this  accusation  against  the  earl  of  Orrery 
be  left  to  be  pro$ecuted  at  law.'' 

Dec.  10.  Sir  Robert  Carr,  moves  tliat  wit- 
nesses may  be  sent  for  by  order,  there  being, 
he  hears,  strict  proceedmgs  against  persons 
who  cocne  over  out  of  Ireland,  without  leave, 
by  loss  of  command:  would  not  have  the  busi- 
ness lie  at  our  doors. 

Col.  Sand^i,  The  lord  lieuteaant  of  Ireland 
is  so  strict  upon  our  members,  that,  if  they  com* 
over  to  do  their  duty  here,  others  must  be  put 
into  their  commands.  Moves  that  some  direc- 
tions may  be  given  to  prosecute  lord  Orrery  ; 
for  his  being  q^iit  of  his  Charge  will  be  tbe 
greatest  honour  that  ever  came  to  him. 

Mr.  Wild  said,  that  when  sir  John  Morley 
was  accused  of  high  treason,  he  was  to  answer 
it  at  the  bar,and  it  was  referred  to  tbe  law,  but 
no  particular  direction  given  in  it. 

Sir  7/10.  Meres,  The  lawyers,  nna  voce^ 
said,  That  the  charge  was  Treason  ;  but  that 
question  was  not  in  lord  Orrery,  who  was  used 
vt  ry  civilly ;  but  would  not  hare  us  lose  our 
justice  in  our  civility. 

Col.  Birr  A  would  not  have  the  thing  reaehed 
into  but  in  a  straight  line. —  It  was  then  resolved 
to  address  the  king,  that  witnesses  may  have 
liberty  to  come  over  from  Ireland.*' 


*  "  Lord  Orrery  defended  himself  so  well, 
that  his  Charge  produced  no  effect ,eKcept  open- 
ing the  eyes  of  such  ot  his  old  friends  as  had 
diff^'red  from  htm,  and  who  now  saw,  with  how 
•mall  reason  they  bad  taken  this  step,  artd  how 
far  he  was  from  endeavouring  to  retofn  it  re* 
Atrainiog  liimself,  on  the  contrary,  within  the 
strict  bounds  of  a  direct  defence,  as  the  an- 
fwera  te  tbe  charge  show/'    Biogr,  Brit. 


*  *' Though  (he  managers  of  this  affair  had 
inteiest  enough  to  procure  a  vote  for  bringing 
over  wifoesses,  yet  they  bad  more  wit  than  to 
trust  the  house,  or  his  lordship,  with  the  ex- 
amination of  those  witnesses,  and  so  the  mat- 
ter fell."    Bfogr.  Brit. 

**  Thus  end^  this  affair.  No  witnesses  ever 
came,  no  prosecution  was  earned  on  at  law, 
nor  was  any  farther  attempt  ever  made  against 
lord  Orrery.  Had  he  continued  sttU  president 
rif  Munster,  it  is  more  than  probable,  that  tbe 
name  of  sir  £dw.  Fitzharris  and  master  PbiKp 
Aider  had  not  been  entered,  on  any  occasion, 
iu  tlie  Journals  of  parliament.  But  when  the 
lion  has  lost  his  strength,  the  wild  asses  and 
all  tbe  unclean  animals  of  the  wood,  trot  forth 
from  their  lurking-placts,  and  cowardly  spurn 
at  him."  Preface  to  the  Earl  of  Orrery's 
Sute  Papers,  publiftbed  by  bis  great  grandacm. 
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229.  The  Trial  of  Robert  Hawkins,  Clerk,  late  Minister  of  Chil- 
ton,  at  the  Assizes  at  Aylesbury,  f6r  Felony  :  21  Charles  II» 
A.  D.  1669.    [Written  by  Himself.] 

Upon  Tuesday,  bein^  the  9th  of  March, 
1669,  I  went  lo  Ayletbunr,  and  got  thither 
abou£  four  of  the  clock  in  the  afternoon,  and 


about  the  same  time  came  in  the  reverend 
judges,  viz:  Sir  Matthew  Hale,  knt.  (then 
Lord  Chief  Baron  of  his  minesty's  court  of 
Exchequer,  but  now)  Lord  Chicv  Justice  of 
England ;  add  Hugh  Windham,  Serjeant  at 
l.aw( 

And  upon  Wednesday  the  10th  of  March 
the  Assises  began,  and  in  the  afternoon  of  the 
same  day,  Larimore,  by  the  advice  of  sir  John 
Croke,  who  had  then  got  leave  to  come  tn  the 
Atsites,  carried  his  bill  of  Indictment  against 
ine,  to  the  grand  jury:  Their  nstues  were  as 
itilloweth,  John  Hill,  Samuel  Grange,  Richard 
Cokeman,  Jacob  Sale,  Thomas  Redding,  Tho- 
mas Berringer,  Clement  Sommerford,  John 
Winter,  John  Burnhain,  Ralph  Rice,  Jonathan 
Tomlins,  William  Barret,  John  Bmterfield, 
William  Pedder,  John  Fosket,  John  Sare, 
John  Merydate,  Robert  Worrel,  George  Wells, 
in  all  19. 

These  were  the  gentlemen  of  the  Grand 
In({oest  for  the  body  of  the  county  of  Bucking- 
ham, and  unto  them  the  aforesaid  Larimore 
exhibited  bis  Bill  of  Felony  against  me ;  the 
sum  and  substance  of  it  was  as  rolloweth : 
*    *  The  Grand  Inquest  of  our  sovereign  lord 

*  the  king  upon  their  sacred  oaths  present,  that 
'  Robert  Hawkins,    late  of  Chilton,   in   the 

*  county  aforestiid,clerk,  did  upon  the  18th  Sept. 
'  in  the  30th  year  of  the  reign  of  our  sovereign 
'  lord  Charles  the  2d,  by  the  grace  of  God,  &c. 

*  with  force  and  arms,  &c.  at  Chilton  afore- 

*  said,  in  the  county  aforesaid,  two  gold  rings, 

*  each  of  them  at  the  value  of  lOf. ;  one 
^  white  Holland  apron,  of  the  value  of  Is. 
'  64, ;   two  pieces  of  gold,  each  of  them  at 

*  the  value  uf  lOt.,  and  19f .  in  silver,  of  the 

*  goods^nd  chattels  of  Henry  Larimore,  in  the 
'  parish  and  county  aforesaid,  then  and  there 

*  being  found,  then  and  there  feloniously  he 
^  did  steal,  take,  and  carry  away,  contrary  to 

*  the  peace,  &c.' 

This  Bill  was  signed  by  tbegrand  jury,  BUla 
Veha^  and  returned  to  my  lord  chief  baron 
Hale,  who  then  sat  on  the  crown's  side,  or 
upon  life  and  death,  4ib0ut  six  of  the  clock  at 
night. 

*  Upon^TKursday  the  11th  of  ]Q[arch,  1669, 
my  lord  chief  baron  came  to  the  hall  about 
eight  of  the  clock  in  the  morning,  and  the  court 
being  set,  I  rendered  myself  willing  to  be  triecf 
according  to  the  laws  of  this  kingdom.  And 
when  the  clerk  of  the  assizes  saw  me  bow  to 
the  court,  he  then  informed  my  lord,  and  said, 
This  is  Mr.  Hawkins,  who  stands  indicted  for 
felony ;  and  then  the  clerk  of  the  Arraignments 
Ctad  the  bill,  which  was  signed  and  retunted, 


as  aforesaid ;  and  then  I  was  set  to  the  bar, 
without  any  other  prisoners. 

Clerlt  of  the  Arraignments  said,  Robert 
Hawkins,  hold  up  thy  hand,  which  I  then  did, 
and  then  the  clerk  read  the  indictment  against 
me  as  followeth: 

*  You  stand  indicted  in  Aylesbuiy,  in  the 
county  of  Bucks,  by  the  name  of  Roberc 
Hawkins,  late  of  Chilton,  in  the  county 
aforesaid,  clerk,  for  that  you  the  said  Robert 
Hawkins,  not  having  the  fear  of  God  beforer 
your  eyes,  upon  the  18th  of  September,  in 
the  20th  year  of  the  reign  of  our  sovereign 
lord  Charles  the  second,  by  the  grace  of  God, 
&c.  with  force  and  arms,  &c.  at  Chilton 
aforesaid,  in  the  county  aforesaid,  into  the 
dwelling  house  of  one  Henry  Larimore  felo* 
nioUsly  did  enter,  and  two  gold  rings  at  the 
value  of  10s.  each  of  them ;  one  white  HoU 
land  apron,  of  tlie*  value  of  It.  6d. ;  two 
pieces  <^f  gold,  each  of  them  at  the  value 
of  10s.  and  195.  in  silver,  of  the  roods  and 
cliartels  of  him,  the  said  Henry  Larimore 
then  and  there  being  found,  then  and  there 
feloniously  yon  did  steal,  take,  and  carry 
away,  contrary  to  the  peace  of  our  said  sove- 
reign lord  the  king,  bis  royal  crown  and  dig- 
nity, &c.' 

How  sayest  thoo,  Robert  Hawkins,  art  ihoti 
guilty  of  the  felony  whereof  thou  standest  in* 
dieted,  or  Not  Guilty  ? 

R.  Hawkins.    Not  Guilty,  my  lord. 
Clerk.     How  wilt  thou  be  tried  ? 
Hawkiki,    By  God  and  my  country. 
Clerk,    God  send  yon  a  good  deliverance. 
Omrt,     Call  the  Juiy.    [which  the  clerk 
did?) 

Cfrier.  .Call  these,  viz.  Richard  Lambourne, 
JamH  Reynolds,  jun.  Robert  Hoare,  I  chal* 
lenged  him.  JTL.  C.  B.  Set  him  by.]  Ed- 
ward Butler,  Tho.  Coles,  I  challenged  him. 
[L.  C.  B.  Set  him  by.]  Richard  Hearnese, 
Thomas  Sanders  of  Chilton  was  challenged  by 
Larimore,  contrary  to  custom.  Edwant  Car- 
ter. John  Goodwyn.  William  Porter.  John 
tUngham.  William  Cannon,  jun.  William 
Welch,  Edward  Cope,  Francis  Russel.   . 

All  these  being  in  number  15,  but  three  of 
them  were ~^challenged,  two  of  them  byme(r 
being  informed  they  were  no  friends  to  the 
church  of  England;)  and  for  the  third,  viz. 
Mr.  Tho.  Sanders,  he  was  challenged  by  Lari- 
more contrary  to  custoin,  without  shewing  any 
reason,  he  tieing  a  neighbour  that  knew  us 
both,  and  the  business,  better  than  any  of  the 
rest  of  the  jurors.  The  othrr  twelve  were 
sworn  ns  followeth  : 

CUrk, '  Rob.  Hawkins,  hold  np  thy  liand} 
which  I  did. 
Mar$kml,     Richtrd  Lamboumei   lay  thy 
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hand  upon  the  book  ;  look  upon  the  prisoner. 
'  You  shall  well  and  truly  try  and  true  deli- 
'  verance  make  between  out  soveroifQ  lord  the 

*  king,  and  the  prisoner  at  the  bar,  whom  you 

*  shall  have  in  chai^  according  to  your  e? i- 
*dence,  So  help  you  God:  kiss  the  book/ 
And  su  were  all  the  rest  sworn. 

Clerk.  Crier,  count  these.  Richard  Lam- 
bourne,  James  ReynoUs,  two,  &c.  twelve  good 
men  and  true,  stand  together,  and  hear  your 
evidence. 

Clerk.    Crier,  make  a  prodamatioo. 

O  yes,  &c. 

*  If  any  roan  can  in  form  my  lords,  the  king's 

*  justices,  the  kiug*s  seijeant,  or  the  king's  at- 

*  toroty,  of  any  murders,  felonies,  or  treasons, 

*  doAe  or  committed  by  the  prisoner  at  the 
'  bar,  before  this  inquest  be  taken,  between  our 

*  sovereign  lord  tlie  king  and  the  prisoner  at  the 

*  bar,  let  them  come  forth  and  they  shall  be 
'  heard,  for  now  the  prisoner  at  the  bar  stands 
'  upon  his  deliverance.    And  all  others  bound 

*  by  recognizance  to  give  in  evidence  against 
'  the  prisoner  at  the  bar,  co^e  forth  and  give 
'  your  evidence,  or  else  you  will  forfeit  your 

*  recognizances.'    • 

Clerk,  Crier,  call  the  witnesses:  viz.  Hen- 
ry Larimore,  sen.  the  prosecutor.  Richard 
Mayne,  jun.  constable.  Tho.  fieamsley,  Ti-' 
thingouui  (brother  in  law  to  the  said  Larimore.) 
Dodsworth  Croke,  esq.;  (sir  John  Croke's 
eldest  son.)'  John  Cox.  Henry  Larimore, 
•on  to  the  said  Larimore,  near  20  years  old, 
•nd  not  baptized.)  Mary  Keen,  Joan  Beams- 
It  (sister  to  the  said  Larimore.)  Margaret 
Larimore  (wife  to  the  said  Larimore.)  John 
Chilton.  William  Croke,  gent,  (son  to  sir 
John  Croke.)  John  Boyse,  Thomas  Welch, 
Samoel  Salter,  Jolin  Stop  [sir  John  Croke'a 
man.)  Francb  Luce,  William  ManuU,  alias 
Miles  (nephew  to  the  said  Larimore.)  Rich- 
ard MantiU,  alias  Miles  (brother  in  law  to  the 
aaid  Larimore.)  Tho.  Crozton,  of  Weston, 
on  the  Green,  in  the  county  of  Oxon,  yeo- 
man. Nicholar  Sanders^  Christopher  Be- 
thum.  Edward  Good,  of  Long  Crendoo, 
derk,  a  person  that  committed  a  riot  and 
forcible  entry  upon  my  church  at  Chilton. 

Ail  these  (being  in.  number  32)  were  wit- 
nesses procured  (by  sir  John  Croke  and  Lari- 
more) and  sworn  against  me. 

Clerk.  Rob.  Hawkins,  hold  op  thy  hand, 
(which  1  did.) 

Here  the  Indictment  was  again  read. 

The  clerk  speaks  to  tlie  Jury  thus.  Look  upon 
the  prisoner,'  yon  that  be  sworn.  Yoa  shall  un- 
derstand that  the  prisoner  at  the  bar  hath  been 
arraigned  upon  this  Indictment,  and  thereunto 
faatli  pleaded  Not  Guilty,  and  for  his  trial  hath 
put  himself  upon  God  and  the  country  ;  which 
country  you  are.  Your  charge  is,  to  enquire 
whether  the  s^id-Aobert  Hawkins  be  Guilty  of 
this  fdony  (in  manner  and  form  as  he  stands 
indicted,)  or  Not  Guilty :  if  you  6nd  him 
Guilty,  you  ahall  enquire  what  Koods  and  chat- 
tels, lands  and  tenements  be  had  at  the  time  of 
eommitting  this  fdoiiy,  or  at  any  time  since :  if 


^ou  do  find  him  Not  Guilty,  yon  shall  enquire 
if  he  fled  for  the  same ;  if  yon  do  find  that  he 
fled  for  the  same,. you  shall  enquire  what  goods 
and  chattels,  as  if  you  had  found  him  Guilty  : 
if  you  6nd  him  Not  Guilty,  and  that  be  did  not 
flee  for  the  same,  yoo  shall  say  so,  and  no  more ; 
and  hear  the  evidence. 

Henry  Larimore,  the  prosecutor,  was  sworo. 
Here  I  took  pen,  ink,  and  paper,  to. take  nolct 
at  the  bar. 

Larimore  said.  May  it  please  your  hooottr^ 
my  lord,  upon  Friday  the  18th  of  Sept.  in  the 
year  of  oar  Lord  1668  between  twdve  and  one 
o'clock  at  noon,  I  locked  my  doors  fast,  ami 
left  nobody  in  my  house,  putting  the  keys  in 
my  pocket.  I  went  to  a  hemp-plot,  abt>uC 
two  furlongs  from  my  house,  to  pluck  hemp ; 
where  I,  and  the  rest  of  my  family,  continued 
till  an  hour  and  half  of  sun-set,  and  then  com- 
ing home,  found  my  doors  wide  open :  so  I 
went  in,  and  run  up  the  stairs  into  my  cham- 
ber (or  upper  loft,  over  my  inward  chamber 
where  I  lie.)  I  then  hearing  a  noise  in  the 
chamber  where  I  lie,  just  under  me,  I  peeped 
down  through  some  of  the  chinks  of  the  loft- 
boards  :  there  I  saw* this  Mr.  Hawkins  (point- 
ing with  bis  left  hand  towards  me,  but  having 
his  fiice  all  that  time  towards  the  judge)  ran- 
sacking and  rifling  of  a  box,  in  which  box,  was 
then,  amongst  other  goods,  one  white  Holland 
apron,  a  purse,  and  in  that  purte  was,  at  that 
time,  two  gold  rings,  each  of  them  of  the  value 
of  10s.  two  ten  shSling  pieces  of  gold,  and  Ids. 
in  silver,  all  the  which  said  gold  rings,  gold  and 
silver  (except  one  small  piece  of  silver  or  two) 
I  then  saw  this  Mr.  Hawkins,  that  is  now  the 
prisoner  at  the  bar,  take  and  turn  out  of  this 
very  purse,  which  I  do  now  shew  unto  your 
honour;  and  he  did  then  steal  and  carry  awav 
all  the  foresaid  rings  and  money,  with  the  said 
Holland  apron.  All  these  things,  my  lurd,  I 
saw  him  take  out  of  my  box  and  purse,  for  I 
was  aU  that  time  looking  through  the  chinks  of 
the  board.  And  when  Mr.  Hawkins  heard 
some  noise  above,  I  further  saw  the  prisoner 
now  at  the  bar  go  out  o^  my  said  lower  room 
where  my  box  was,  and  glanced  by  the  stair- 
foot  door,  and  so  run  out  of  my  house,  with  a 
great  bunch  of  keys  in  his  iiaiid,  down  my  yard, 
and  bid  himself  in  a  close  where  there  were  some 
beans  and  weeds.  AU  this,  my  lord,  1  saw^ 
with  my  own  eye.  Moreover,  my  lord,  I  having 
a  warrant  from  sir  Richard  Piggot  to  search  for 
the  said  rings  and  money,  &c.  I  did  upon  the 
next  day  (it  being  Saturday,  and  the  19th  of 
September ")  after  Mr.  Hawkins  had  rohbed  me, 
call  Richard  Mayne,  jun.  the  constuble,  and 
Mr.  Tho.  Beamsley,  tithing  man,  with  some 
others  of  our  town,  to  search  Mr.  Hawkins's 
hou»e  for  ray  said  money  and  goods,  which  the 
day  befure  i  saw  him  steal  from  me :  but  he 
refusing  to  open  his  doors  or  to  let  us  search  ; 
when  we  saw  that,  the  constable  broke  open 
his  doors,  and  then  we  went  in,  and  searching 
his  house,  I  did  then  find  in  an  inward  room 
below  stairs,  in  a  basket  banging  on  a  pin  (pot 
amongst  papers  and  rags,  and  other  trampery) 
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thn  gold  ring,  tind  this  five-shilling  piece  of  sil-  i 
^er.  And  1  do  swear,  that  this  ring  and  piece 
of  silver  is  one  of  the  same  rings  and  pieces  of. 
silver  which  the  day  before  I  saw  the  prisoner 
now  at  the  bar  take  oot  of  this  very  purse,  it 
being  Friday  the  i8ih  of  Sept.  and  an  hour  and 
i^n  half  before  sun-set.^ — This  was  the  siun  and 
substance  of  Larimore's  evidehce,  whereupon 
fny  Lord  Chief 'Baron  asked  Larimore  these 
questions. 

X.  C  Baron  Hale,  Are  voa  sure,  Larimorei 
that  yoD  left  your  doors  locked,  when  yoo  went 
but  to  pluck  hemp  ? 

Larimore,    Yes,  tny  lord,  I  am  sure  I  did. 

X.  C.B.    When? 

Lar,    Between  19  and  1  o'clock  at  noon. 

X.  C.  B.    Upon  wh'^t  day  was  it? 

Lar.  It  was  upon  (he  18th  of  September 
last  past,  my  lord. 

X.  C.  JB.  Upon  what  day  of  the  week  was  it? 

Lar,    It  was  upon  Friday,  my  lord. 

X.  C.  B.    In  what  year  was  it  ? 

Lar.  It  was  in  the  year  of  our  Lord  1668, 
my  lord.  ^ 

X.  C.  B:    Are  you  sure  that  your  chamber- 
door  where  your  box  stood  was  locked  at  that 
lime? 
,     Lar,    I  cannot  certainly  tell,  my  lord. 

X.  C.  B.    Was  the  box  locked  at  that  time  ? 

Larimore  to  this  question  paused  a  while, and 
gave  no  answer. 

MarthaL  My  lord  desires  to  know  whether 
your  box  was  locked  at  that  time  when  you  lost 
your  money  and  goods  out  of  it. 

Lar.    It  was  locked,  my  lord. 

Clerk.  Was*  it  at  that  time  locked,  by  the 
oath  you  have  taken  ? 

Lar.  It  was  locked,  if  it  shall  please  your 
honour. 

L.  C.B.  Were  the  locks  of  the  doors  and 
box  broken  ? 

Lar.  My  lord,  I  cannot  certainly  tell,  bit 
I  do  believe  that  they  were  picked  open  mxh 
tome  pick-lock  or  false  key. 

X.  C.  B.  Did  you  see  him,  that  is  now  the 
prisoner  «t  the  bar,  in  your  house  at  that  time, 
and  in  that  posture,  by  the  oath  you  have  taken? 

Lar.  1  did  then  see  him  that  is  now  the 
prisoner  at  the  bur,  in  my  house,  my  lord,  as  I 
•aid  before. 

X.  C  B.     At  what  time  of  the  day  was  it 
that  you  saw  him  in  your  house? 
^      Imt.  It  was  an  liour  and  half  before  sun-set. 

X.  C.  B.  said  to  me,  Sir,  will  you  ask  Lari- 
more any  questions  before  we  call  more  wit- 
nesses? 

Hawkint,  Yet,  my  lord,  if  I  may  have  leave. 

X.  C.  B.  Sir,  you  may  proceed  to  your 
questions. 

Hawkint.    I  humbly  thank  your  honour. 

HttwkinM,  I  pray,  my  lord,  ask  Larimore  if 
be  be  sure  that  I  am  the  person  that  robbed 
him. 

X.  C  B.    Larimore,  answer  to  the  question. 

Lar,  Yes,  my  lord,  I  am  sure  he  is  the  per- 
son that  robbed  me,  for  I  know  him  very  well. 

Hawk,     Why  did  yon  saj  before  sir  John 


Croke,  when  I  was  before  him,  that  you  could 
not  say  t\m  I  had  stolen  them  ? 

Lar.  I  said  no  such  thing,  this  all  that  were 
there  can  justify. 

Hawk.  My  lord,  I  desire  to  know  of  Lari* 
more  if  he  be  sure  that  it  was  upon  a  Fridaj, 
and  the  18th  of  September  1668,  and  in  an 
hour  and  half  before  sun-set,  when  be  saw  mc 
in  bis  house  robbing  him, 

Lar.  replieil,  that  it  was  upon  that  day  and 
time,  as  near  as  he  could  guess. 

Hawk.  Why  (when  Larimore  found  his 
doors'  open,  which  he  expected  to  have  found 
locked)  did  oot  he  call  some  of  his  neighbours  * 
to  assist  him  in  searching  his  hoase,  and  to  se- 
cure me,  or  any  other  person  which  he  might 
find  robbiug  liiiu,  rather  than  to  rup  up  stairt 
by  himself  to  alarm  any  person  that  was  in  hit 
house,  and  thereby  giving  them  opportunity  !• 
escape? 

.  Larimore  said,  lie  did  not  then  so  well  con* 
sider  of  it  as  now ;  but  being  willing,  seeing  bit 
doors  open,  ran  up  the  stairs  to  know  what  tbt 
matter  was,  and  looking,  tbroagb  the  chinks  of 
the  loft,  saw  me  in  his  house,  as  aforesaid. 

Hawk.  Larimore,  did  you  speak  to  me  when 
you  saw  me,  or  endeavour  to  stay  me  ? 

Lar.  replied.  That  he  was  for  that  time  so 
amazed,  that  be  could  not  speak  to  me. 

Hawk.  My  lord,  I  think  he  is  still  in  great 
amazement. 

Hawk.  Was  my  house  the  firstj  or  the  only 
house  you  searched? 

Lar.  replied.  No. 

Hawk.  If  yoo  saw  me  commit  the  robbery 
in  your  house,  why  then  did  yoo  search  other 
houses  for  the  goods  which  you  saw  me  steal  ? 

Lar.  replied  to  this.  That  he  had  been  rob- 
bed at  several  other  times. 

Hawk,  Whjr  did  not  you  then  rather  send 
oot  hue  and  cries  to  apprehend  my'  persooi 
than  to  search  iny  house ;  and  why  did  not  yoa 
charge  me  with  flat  felony  before  sir  Richard 
Pigott,  of  whom  you  had  your  warrant,  if  you 
saw  me  rob  you  ? 

Lar,  to  these  questions  made  no  direct  an- 
swer.   . 


X.  C.  B.     Mr.  Hawkins,  will  you  ask 
more  any  more  questions  ? 

Hawk,  No',  my  lord,  not  at  present;  but 
when  I  come  to  my  defence,  I  hope  I  shall  be 
heard. 

X.  C.  B.  You  shall  be  heard  at  large,  and 
so  shall  they.  ^ 

Hawk,    1  humbly  thank  your  faonodr*     ^ 

CUrk.  Ass.  (jirimore,  who  shall  be  neit 
called  ? 

Lar,    Call  Henry  Larimore  the  younger. 

CUrk.  Crier,  call  ^enry  Larimore  the 
younger:  who  answered,  Here,  sir. 

Marshal,  Lay  your  hand  upon  the  book^ 
look  upon  the  prisoner. 

Hawk.    My  lord,  may  I  be  heard  a  ¥rord  ? 

X.  C.  B.    Yes,  sir,  you  may  go  or. 

Hawk,    1  humbly  thank  your  honour. 

Hawk.  Mv  lord,  is  it  usual  to  admit  persons 
that  ar^  not  baptized  to  give  evidence  upon.a 
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tritl  of  life  and  death  t  for  that  penoo  which 
is  now  about  to  be  »worp  (1  tupfMne)  u  not 
baptized. 

L,  C.  JB.  Sir,  a  perion  that  is  not  baptized 
ma/  be  tworn^  and  give  eYtdences;  in  caaet  of 
felony. 

Hawk.  My  lord,  I  lubmit,  but  am  not  fully 
satisfied  in  it ;  and  if  occnsion  be  I  shall  crave 
counsel  in  that  point,  it  being  matter  of  law, 
and  not  of  fact. 

X.  C.  JB.    The  Jary  may  consider  of  it. 

Hawk,  My  lord,  I  doubt  not  but  they  will 
weigh  of  what  validity  the  oath  and  evidence  of 
such  a  person  is. 

iMrimore  Juo.  My  lord,  upon  the  18ih  of 
September,  I  came  home  a  little  after  my  fa- 
ther, and  coming  in  the  yard,  I  taw  this  Mr. 
Hawkins,  that  is  now  at  the  bar,  run  out  of  my 
father's  house,  with  a  great  bunch  of  keys  in 
his  hand,  and  run  down  my  father's  yard,  and 
hid  himselfmaclose  with  beabs  and  weeds: 
And  when  I  came  into  my  father's  house,  I 
•sked  him  what  Mr.  Hawkms  did  there ;  He 
answered  me,  that  he  had  done  too  much  there, 
lor  he  had  robbed  him. 

Is,  C.  B.    What  day  of  the  week  was  it }  *. 

Xar.  Jun.    It  was  upon  a  Friday. 
,    JL  C.  B.    In  whiit  J  ear  was  it  r 

Lor.    It  was  this  last  September,  my  lord. 

X.  C.  B.    Will  you  ask  him  any  questions  ? 

Hawk,  Yes,  my  lord,  if  I  may  be  per- 
yditted. 

X.  C.  B.  You  msy  proceed  to  your  ques* 
tions. 

Hamk.  Larimore,  are  /ou  sure  that  I  am 
the  person  which  you  saw  run  out  of  your  far 
ther  s  houfte  ? 

Lar,  Yes,  I  am  sure  that  you  are  tlte  same 
person  that  I  then  saw  run  down  my  father's 
yard. 

Hawk.  What  time  of  the  day  was  it  when 
you  saw  me  ? 

Lar,  It  was  an  hour  and  a  half  before  the 
sun  was  down.  . 

HmwIq.  Was  your  futher  wiUiin  when  )ou 
•ame  there  P 

Lar,  lie  was  within  when  I  came  there, 
and  I  asked  him  as  aforesaid. 

HttwK  t)id  your  father  say  no  more  to  you, 
thau  what  jrou  have  related  ?  and  did  not  be 
enquire  which  fvay  I  ran,  or  went  ? 

Lar,  He  said  no  more,  but  that  you  had 
rubbed  him. 

Hamk,    Mv  lord,  and  you  of  the  Jury,  Is  it 
Ukely,  that  when  the  father  had  seen  me  com- 
mit a  robbery  in  his  house,  and  the  son  cominj; 
^  in  immediately  upon  it,  that  tbe  ^ther  ^vould 
not  ask  of  him  which  way  I  went? 

Hawk,  Hy  lord,  I  have  done  with  him  at 
present. 

Xor.Sen.  My  lord,  fray  Jet  Joan  Beamsly 
be  called  next. 

Clerk,    Crier,  call  Joan  Beamsly. 

Crier,  Joan  Beamsly.  She  answered,  here, 
fihr, 

Joan  Beamily.  May  it  please  your  honour, 
my  lord,  upon  Friday  the  a6tb  of  September 


last  past,  about  an  hour  and  a  half  before  soup 
set,  as  I  was  going  to  milking,  in  the  street, 

near  Larimore's  house,  1  met  Henry  Larimoiv 
the  Younger,  and  beine  at  that  time  much  troo- 
hied  with  tlie  tooiii-acb,  I  told  him  of  it,  desir- 
ing him  to  help  me  to  some  hot  water,  for  I 
believed  that  might  give  me  ease ;  Larimore 
replied,  that  if  I  wotJd  go  with  him  to  his  fa- 
ther's house,  he  would  help  me  to  some :  so 
going  both  together,  we  saw  this  Mr.  Hawkins, 
tliat  is  now  tlie  prisoner  at  the  bar,  run  out  of 
Larimore's  house,  with  a  great  buncla  ol  keys  in 
his  hand,  and  run  down  Larimore's  yard  into  a 
dose  of  beans  and  and  weeds,  and  there  hid 
himself;  and  when  we  came  intu  Lariatore's 
house,  I  there  heard  voung  Lt^more  ask  his 
father  what  Mr.  ilawkin»  did  tliire  ;  Lnnmore 
told  his  son  that  he  had  done  too  much  there, 
for  he  had  robbed  him.  [When  my  lord  chief 
baron  Hale  heard  how  ttiese  three  witnesses 
agreed  in  their  evidence,  he  said,  Here  is 
enough  swoni,  if  believed,  to  hani;  twenty  men. 

Hawk,  I  doubt  not  but  lo  clear  myself, 
notwithstanding  their  evidence,  if  I  may  ba 
heard. 

L,  C.  B.    You  sliall  be  lieard. 

Hawk.    I  humbly  thank  your  honour. 

L.  C.  B.  Larimore,  have  you  any  more 
witnesses? 

Lar.  Yes,  if  it  may  your  honour,  «  great 
many  more. 

L,  C.  B.    WIh)  are  they  ?  Call  them. 

Lar.    Call  Richard  Mayne,  coo&tabfe. 

Afay/te.  My  lord,  upon  Saturday  the  t9th 
of  September  last  past,  came  Henry  Larimore 
senior  to  me,  and  giviui;  me  a  warrant  Irons  sir 
Richard  Pigoit  to  search,  commanded  me 
(amongst  others)  to  seaich  Mr.  Hawkins  (or 
some  money  and  £;oodi,  which  lie  had  lost ;  nod 
a  hen  I  saw  his  wurraur,  I  wait  to  Thomas 
Oeamsly,  tithing  man,  and  charged  him,  with 
three  or  four  otliers,  to  as-i>r  me ;  nnd  coming 
to  Mr.  Hawkins's  houac,  he  denying  (o  open 
his  door.s  I  broke  them  u|.en,  ami  I  went  into 
hi»  hoube,  and  lienr^*  Lniiioore  sen.  did  find  in 
a  basket  this  gold  nug,  and  iive-shilliug-piece 
of  silver  (Mr.  HawkitjS  hinuolf  being  by  whilst 
he  found  them) ;  so  we  had  him  before  sir  John 
Croke;  who  commicted  him  to  prison,  and  so 
on  Sunday  morning  we  broU|^ht  him  to  Ailes- 
bury.  This  abo  was  swora  by  Dods worth 
Cnike,  esq. ;  Thomas  Beatualy,  and  young  Ia- 
rimore. 

L.  C,  B,  said  to  me.  Will  you  ask  thes^ 
witnesses  any  questions? 

Hawk,  Yes,  my  lord,  if  I  may  be  pet- 
mitced. 

L.  C.  B.    You  may  go  on  to  your  quest  ioBS» 

Hawk.   Mayne,  constable,  did  Larimore  de-* 
sire  you  to  search  my  house  alone,  and  did  he 
then  tell  you,  that  he  saw  me  rob  him  the  day 
before. 

Comtable.  Larimore  did  desire  me  to  search 
several  houses,  but  did  no^  say  to  me  that  h» 
saw  you  rob  him. 

Hawk.  Where  is  the  warrant  upon  which 
you  booke  open  my  house  I  I  desire  to  see  it. 
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CoMf.    Here  it  if. 

Humk.  Was  it  Larunore  hitsadf  thai  foarid 
tbc  ring  and  five^hilli ng- piece  f 

CoHti.  It  WAS  Hetirj  Larimore  tha  elder 
that  fiRiiid  it. 

Ha»k,  Was  I  in  the  same  room  when  he 
found  them  ? 

Corut,  You  were  in  the  same  room  when  he 
found  them. 

Hamk,  This,  was  proved  fiilse^  bj  Mr. 
Charles  Wilcox  and  Nicholas  FAtilkner,  which 
persons  kept  me  in  the  Hall,  whilst  ibej  per- 
tended  to  nnd  them  in  the  battery. 

Hamk.  Constable,  wh v  did  you  compel  me 
to  go  before  sir  John  Croae,  which  you  knew 
was  my  adversary  ? 

Cofiff .    We  did  not  force  yon  before  him. 

Hamk,  This  I  proved  to  be  so,  by  Michael 
Reed,  gent.  Mr.  Tho.  Saunders,  Mr.  Wilcox, 
Mr«  Gilder,  Robert  Casemore,  and  many 
others  that  saw  it. 

Hamk,  Constable,  vVhv  did  you  adviie  the 
gaoler,  Ar.  Bureh,  to  loaoroe  well  with  irons? 

ConMi.    I  did  not  advise  biro  to  do  so. 

Hamk,  Pray,  my  lord,  ask  the  gaoler,  Mr. 
Burch,  what  the  constable  said  to  him  when  he 
brought  roe  thither. 

Ckrk.  Mr.  Borch,  inform  the  court  what 
the  constable  said  to  you,  when  he  brought  Mr. 
Hawkins  to  you  as  a  prisoner. 

Gaoler,  My  lord,  wh^n  the  constable  de- 
livered Mr.  Hawkins  to  roe  on  Sunday  rooming, 
be  said,  that  Mr.  Hawkins  was  a  notorioos 
picklock,  and  that  he  was  confident  he  could 
pick  every  lock  about  the  prison,  and  therefore 
be  advised  me  to  watch  bira  narrowly,  and  load 
him  well  with  irons. 


Thomat  Bemmfy  being  sworn,  his  evidence 
being  the  same  in  effect  with  the  constable's 
for  levity  sake  I  omit ;  but  I  craved  leave  to 
ask  him  a  qoesdon  or  two ;  which  being  grant- 
ed, were  as  followetfa« 

Hamk,  Beamsley,  pray  what  discourse  had 
you  with  Mr.  Wilcox  upon  the  19th  of  Sep* 
tember,  presently  after  my  house  war  broken 
Wpt  concerning  the  time  when  (as  your  brother 
pretended  to  you)  he  lo6t  the  ring  and  five 
sbilling-piece  of  silver? 

Beamsfy,  He  did  not  remember  that  he 
bad  any  diseoune  with  Mr.  Wilcox  about  that, 

Hamk,  Did  you  not  say  to  Mr.  Wilcox, 
that  your  brother  Larimore  told  you  that  lie 
bad  lost  the  fttone  ring,  and  five-shilling  piece 
of  silver,  (which  as  he  pretended  was  fnnnd 
in  my  bouse)  before  the  difference  be^nn  be- 
twixt me  and  your  brother;  and  moreover 
that  yoer  brother  said  he  had  mi  intent  to 
nearch  for  the  same  a  month  before  f 

Beamsfy  replied,  tbat  he  did  not  remember 
any  such  discourse. 

Hamk,  My  lord,  may  I  be'heard  a  word 
ertwo. 

L.  C.  B.    You  OMiy  go  on. 

Hamk,  My  lord,  t  suppose  that  1  can 
ffnvm  titese  Particulars. 

1.  That  Larimbf^  told  Be«m»ly  that  he  had 
▼OL.  yu 


lost  this  gold  ring  and  fiVe*slulling^piece  of 
silver  iiow  in  question,  liefore  there  was  nny 
difierence  between  Larimore  anH  myself,  w  hich 
bfgan  in  Michaelmas  term  1()67.  This  waa 
proved  by  Mr.  Wilcox; 

8.  And  that  Larimore  confessed  upon  bis 
oath  before  sir  John  Croke  (upon  the  19U)  of 
Sept,)  when  I  was  committed,  that  i:e  lost 
the  said  riog  and  piece  of  silver  about  a  ro<Miib 
before^  wbidi  must  be  aboat  Aug.  19.  This 
was  proved  by  Mr.  BrQwi>,  Faulk  Her,  and 
others. 

3.  I  can  prove  that  Larimore  told  sir  Ri* 
chard  Pigotr,^when  he  went  for  his  warrant  to 
search^  that  he  did  suspect  several  persons  for 
robbing  him  of  this  fold  ring  and  nvt;- shilling- 
'  piece,  and  that  I  waa  only  one  of  the  sus- 
pected persons.  This  sir  Richard  Pigott  did 
acknowledge  to  be  true. 

But  now  he  swears  tbat  he  saw  me  steal 
the  %iAd  ring  and  five-shilling-piece  out  of  his 
hou»e  on  Friday  the  18th  of  Septemberi  an 
hour  and  a  half  before  sun-set,  1668. 

Hamk,  I  pray,  my  lord,  and  you  tliat  are 
of  this  jury,  take  notice  of  this,  and  compare 
the  times  out  of  his  own  month ;  but  more  of 
thii  when  I  come  to  make  my  defence. 

L.  C.  B,  Larimore,  have  you  any  motif 
witnesses  ? 

Lar,    Yes,  mv  lord. 

L.  C,  B,    Call  them,  who  are  they } 

Lar,    Call  Margeret  Larimore. 

Margaret,  the  wife  of  Henry  Larimore  being 
•worn  said,  Tlmt,  when  .she  ras  a  servant  to 
Larimore,  which  now  is  Iter  hAsband,  she  liad 
seen  Mr.  Hawkins,  at  several  unscasrnable 
hours  in  the  night  (when  her  mo&ter  was  in  bed) 
lying  lurkiag  in  and  about  her  master's  liou^ey 
yard,  windows,  and  doors,  and  soid,  tliat  slie 
believed  be  lay  thfire  for  no  good  intent. 

Hamk,  My  lonl,  may  I  ask  this  woman  a 
question  or  two  ? 

L,  C,  B.    You  may  do  so  if  you  please. 

Hamk,  At  what  time  was  it,  Margaret 
Larimrire,  that  you  saw  me  lurking  in  your 
master's  yard,  as  you  have  said  ? 

Mar II,  Lar,    It  was  in  the  night  time,  a 

Hawk,    Bat  how  long  may  it  bo  since  ? 

JIfarg.  Lar,  I  can't  tell,,  it  might  be  about 
the  time  that  my  master  was  robbed.  [Here 
Larimore  prompts  ,his  wife,  ^vhich  1  loid  my 
lord  j  for  which  he  checked  him.] 

Hamk,  Did  you  speak,  or  call  to  me,  when 
yoQ  saw  me  there  ? 

Marg,  Lar,  No,  for  I  was  aflfrigbted  at  it. 
This  same  was  also  sworn  by  Richard  Mantill, 
alias  Miles,  son-in-law  to  the  said  Larimore, 
and  also  by  William  his  son,  which  for  brevity 
sake  I  omit  farther  to  relate. 

X.  C.  B.  Larimore,  have  you  any  more  ? 

Lar.  Yes,  my  lord,  to  prove  that  this  riog 
and  five>ahtlling-pieee  ia  mine. 

L,  C.  B,    Call  them,  who  are  they  ? 

Lar,  Esq.  Dodsworth,  sir  John  Croke'a 
eldest  son,  Biid  Mr,  Qood^  miniticr  of  I^ottg^ 
Crcndoo^  my-Ieid* 
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C/Hb.  Crier,  call  Dodswonh  Croke,  Esq. 
«it(i  Edward  Good  of  Lung  Crendon,  clerk  : 
AhhU  answered,  Here,  ur.  They  both  being 
morn, 

IMr.  Dodiworlh  Croke  said  ms  folio wetli, 
(taking  the  rint;  in  his  hand,  turned  it  up  and 
dowii,  and  looked  very  narrowly  upon  it  within 
and  wit))oat,  and  put  it  upon  bis  finger,  and 
pulling  it  off  several  times  in  the  fice  of  the 
court  and  country,  he  then  informed  my 
lord)  That  he  was  confident,  that  this  was 
Lnrimore's  rinf, ;  and  for  his  proof  and  credit, 
tells  the  court,  that  he  had  pawned  it  to  Luri- 
more. 

Mr.  Good  took  the  five- shilling-piece  into 
his  hand,  and  swore,  that  be  being  at  Bucking- 
ham last  sessions,  about  some  trouble  which  I 
had  put  him  to,  he  theu  wanting  some  money, 
did  pawn  a  five-sliiiling-piece  to  this  Larimore 
fiir  other  money ;  and  he  desiring  of  him  to 
t;;ke  care  that  he  had  the  same  piece  again, 
Laiimore  told  him  that  be  put  a  mark  upon  it : 
so  seeing  a  mark  upon  this  five -bhilliug- piece, 
he  swore  that  he  did  verily  believe  that  this 
wasthes^nie  five*  shilling-piece  which  he  had 
pawned  to  Larimore  at  the  sessions  before. 

L,  C.  B.  said  to  roe.  Sir,  if  you  will  ask  the 
witnesses  any  questions,  you  may. 

Hawk,  1  hurubly  thank  your  hiDnoar  for 
that  freedom ;  but  I  do  humbly  conceive  that 
the  proving  of  the  last  point,  viz.  that  the  ring 
and  five-shilling* piece  was  either  Larimore's 
own  goods,  or  pawned  to  him,  is  not  much 
material  to  my  case ;  for  I  am  free  to  confess 
(ub  much  as  I  can  hare  ground  to  believe), 
which  is,  that  Larimore  might  have  the  ring 
and  five-shilling-piece  of  silver  in  his  posses- 
sion ;  but  the  charge  against  roe  is,  that  I 
stole  them  from  him,  which  I  do  flatly  deny, 
and  do  not  doubt  of  clearing  myself  when  I 
come  to  my  defence,  if  I  may  be  heard. 

L.  C.  B.  Sir,  you  need  not  question  bnt  yon 
shall  be  heard. 

Hawk,  I  humbly  thank  your  honour,  and 
crave  your  leave  to  be  heard  a  word  or  two 
(if  it  be  not  imseasonable.) 

X.  C.  B.  You  may  go  i5n. 

Sfuffk.  May  it  please  your  honoar,  and  the 
jury,  to  take  notice  that  Mr.  Good  swears  he 
believes  thb  to  be  the  five-shilling-piece  that 
he  pawnerl  to  Larimore  last  sessions  at  Buck- 
ingham, hut  I  desire  to  know  if  Larimore 
swears  that  this  is  tintt  piece  which  Mr.  Good 
pawne<l  then  to  him,  for  he  best  knowa. 

L.  C.  B,  Larimore,  what  say  you  to  that? 

Lar.  My  Lord,  I  do  swear  that  this  is 
the  same  Ave-shillbg-piece  which  Mr.  Good 
pawned  tome,  the  last  ses&ioni  at  Buckingham. 

Hazck,  Then,  my  lord,  and  the  jury,  be 
pleased  to  observe.  That  sessions  was  held 
upon  the  9tb  and  10th  of  July,  1668,  but  the 
diSerence  between  me  and  Larimore  (for  tithes) 
was  begun  in  Michaelmaa-Term,  1667,  which 
is  near  nine  months  before  that  sessions ;  and 
notwithstanding  Larimore  did  say  to  his  brother 
Beamsiy,.  upon  the  19th  of  September,  that  he 
liad  lost  this  very  ring  and  five-fthilling  pi^cc  of 


silver  before  the  difference  began,  wbidi  is 
possible,  my  lord,  as  appears  by  the  oaths  of 
larimore  and  Mr.  Good  ;  for  bow  ooald  ke  b« 
robbed  of  tliat  five-sbilling*pieca  nine  montlis 
before  be  bad  it  ?  And  that  be  did  say  the  very 
words  to  bis  brother  Beawsiy  we  ha«e  already 
proved,  by  the  testimony  of  Mr.  Wilcox. 

L.  C  B.  said,  Mr.  Hawkins,  was  this  suit 
for  tithes  be^n  bv  you  against  tbis  Larimore 
before  the  time  chat  Larimore  swears  tbi»  fi»- 
looy  was  committed  ? 

Hawk,  Yes,  my  lord,  for  I  began  that  soic 
for  tithes  in  Michaelmas-Term,  1667,  and  La- 
rimore swears  that  I  robbed  him  upon  the 
18th  of  September,  1668,  which  is,  my  lord, 
about  a  year  after.  My  lord,  it  is  an  oasy  way 
thus  for  the  fanatics  to  pay  tithes  ;  if  they  can 
but  hang  up  the  deny,  they  may  cease  all 
their  future  pleading  for  liberty  of  conacieooe. 

Now  Larimore  began  to  stumble,  and  shavr 
his  malice  in  prosecuting  me  unjust ly,  bj  hia 
nwltiplying  of  feigned  felonies,  ivherewitb  he 
did  then  endeavour  to  load  me,  of  which  I  ap* 
peared  innocent. 

L.  C.  B.  Larimore,  have  yon  any  more  f 

Lar,  Yes,  my  lord.  Pray  call  John  ChiUoo. 

Cicrk.  Crier,  call  John  Chilton. 

Crier,  John  Chilton  :  who  answered.  Here, 
Sir ;  and  being  sworn,  my  L.  C.  B.  said  to  him. 
Come,  Chilton,  what  can  you  say  to  this  bu- 
siness ? 

John  Chilton  said,  My  lord,  I  can  say  no* 
thing  but  ttiat  I  am  paid  for  my  boots. 

L.  C.  B.  What  booa  I 

ChiiL  My  lord,  I  am  paid  for  my  boots. 

L,  C.  B.  Our  business  is  not  now  about 
boots,  but  however,  come  and  tell  me  what 
thou  meanest  by  them  7 

Chil.  My  lord,  Mr.  Hawkins  broagbt  me  e 
pair  of  tops,  to  put  new  legs  to  them,  which  I 
did,  and  ne  coming  by  my  shop,  uid  me  he 
wanted  bis  boots ;  I  replied,  they  were  done : 
but  I  being  then  about  to  go  out,  did  promise 
Mr.  Hawkins,  to  lay  them  in  ny  wineow,  so 
that  he  might  take  them  as  he  went  homey 
which  accordingly  be  did ;  luid  when  I  came 
liome  I  went  to  Mr.  Hawkms,  who  at  thai 
time  was  at  sir  Jolm  Croke*s  house,  where  he 
contented  me  for  my  work  before  we  parted : 
and  this  is  ail  that  i  can  say,  niy  lord. 

Ir.  C.  B.  What  is  this  to  the  purpose  ?  Can 
you  say  any  more,  Chilton  ?  If  you  can,  go  on« 

Chil.  My  lord,  Mr.  Hawkins  paid  me  bo« 
nestly  for  the  boots :  but  as  soon  as  he  began 
to  demand  the  tithes  of  Chilton,  and  did  sue 
for  them,  then  they  lay  at  me  ni^ht  and  day  to 
have  me  charge  Mr.  Hawkins  with  iat  felony, 
for  stealing  the  said  boots  out  of  my  shop ;  bus 
I  told  them,  that  I  laid  them  in  my  shop-%ritt« 
dow  for  him,  and  did  bid  him  take  them  as  he 
came  back ;  and  he  paid  me  for  my  work,  and 
therefore  I  catinot  say  be  stole  them. 

L.  C.  B.  Who  were  they  that  desired  you 
to  charge  Mr.  Hawkins  with  the  stealing  of 
your  boots  f 

Chii  This  Larimore,  Mr.Dodsworth  Cioh^ 
Richarcl  Maytie  the  constable,  Miles  and  Jphn 
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Anders  (who  »  since  dead,  my  lord). — Lari- 
more  here  ioterrapted  Cbilcoo,  and  said,  Mjr 
lord,  I  have  £ve  or  hix  witnesses  that  can 
p^ove  that  all  this  is  false  which  Chilton  iMth 
sworn. 

X.  C.  B.  Call  them,  for  I  will  hear  all,  if  I 
sit  until  niglit. 

Then  Larimore  called  Dodsworth  Croke, 
William  Croke,  John  Stop,  Thomas  Welch, 
Samuel  Salter,  and  William  Sanders ;  all  these 
being  sworn,  the  sum  and  subs^nce  of  their 
eiridence  was  to  this  effect : 

That  chey  bad  heaniJobn  Chilton  say,  that 
I  had  stolen  a  pair  of  boots  from  him,  to  which 
Chilton  (being  then  upon  oath)  said,  that  Mr. 
Hawkins  did  no  otherwise  than  what  before  J 
have  sworn  ;  and  lie  further  added,  that  he 
never  said  that  I  had  stolen  any  thing  frf>m 
him,  for  he  had  no  reason  fur  it. 

L.  C.  JB.  Did  this  Larimore  desire  you  to 
charge  this  Mr.  Hswkins  with  felony  i  And 
when  did  he  desire  you  to  do  so  ? 

Chilian*  My  Lord,  Larimore,  and  the  rest 
that  1  have  named,  desired  me  to  charge  Mr. 
Hawkins  with  flat  Felony,  for  stealing  the  said 
boots,  as  soon  as  he  demanded  the  tithes  of 
Chilton ;  and  they  would  have  forced  me  to 
fetch  a  warrant  from  a  justice  of  peace  to 
search  for  them,  and  did  further  threaten  me, 
in  case  I  Vould  not  do  it,  that  sir  John  Cr«>ke 
would  indict  roe  at  the  assizes,  as  one  accessary 
to  the  stealing  of  my  own  goods. 

X.  CT.  B,  Was  Larimore  one  of  them  ? 

CkUicn,  Yes,  my  lord,  and  he  said,  that  be 
would  make  me  swear  that  Mr.  Hawkins  had 
stole  my  boots,  and  for  thai  end  did  serve  nie 
with  a  Subposna  to  be  bere.^Here  Larimore 
the  second  time  interrupted  Chiltnn,  and  said, 
My  lord,  this  fellow  (pointing  at  John  Chilton) 
IB  hired  by  Mr.  Hawkins  to  swear  this. 

Chilion  replied.  No,  my  lord,  I  am  not  hired 
by  Mr.  Hawkins  to  swear,  but  I  might  have 
been  hired,  or  borne  out,  if  I  would  but  swear 
that  Mr.  Hawkins  stole  my  boots,  by  one 
Croastone. 

X.  C.  jB.  How  !  what  is  that !  hired  or 
borne  out  to  swear  f  By  whom,  and  how  ?  Tell 
me  the  story. 

Ckilton,  My  lord,  I  am  not  hired  to  swear 

by  Mr.  Hawkins;  but  if  I  would  swear  that 

be  stole  my  boots  oat  of  mv  shop,   I  mieht 

have  been  borne  out  in  so  doini;.    -For  Tho. 

Crozstone,'  of  Westone  on  the  Green,  in  the 

county  of  Oaon,  told  me  upon  Monday  last,  it 

•being  the  8th  of  March  ]oo8,  that  if  I  would 

^but  swear  wliat  be  would  have  me  against  Mr. 

Hawkins  (viz.  that  be  stole  my  boots)  he  would 

bear,  me  barraless  ;  but  I  replied,  that  it  went 

aigainst  my  conscience  to  do  it.    I  added  fur- 

.ther,  that  if  I  should  be  so  wicked  as  to  swear 

«it,  Mr*  Hawkins  «an  prove  the  contrary  by  Mr. 

William  Croke  and  others ;  to  whidi  iianoiore 

.replied,  that  I  need  not  fear  what  Mr.  Croke 

knew  in  that  case,  for  he  b  one  of  us,  and  will 

not  justify  any  thing  that  may  tend  to  our  pre- 

|adioe.    I  farther  told  him  that  I  durst  nut  do 

It;  for.  if  I  should,  Mr.  Hawkins  night  make 


me  fly  tbe  country,  as  Smart  did  Wheeler  :  to 
which  Croxstpne  replied,  that  if!  would  swear 
it,  he  would  bear  me  oat  iigainst  the  said  Mr. 
'  Hawkins  as  far  aS  an  hundred  pound  wuoid  go, 
and  if  that  would  not  do,  as  far  as  five  hundred 
pound  would  go. 

X.  C  B,  How  I  bear  you  out  to  swear  1 
What  Croistone  is  thi^  that  would  di>  so? 
This  is  not  likely  to  be  true. 

Tho.  Croxttone  said,  My  lord,  I  said  no  such 
thing. 
X.  C.  JB.  I  do  not  believe  it  to  be  true. 
Chilion  run  in,  and  said,  As  I  live  and  breathe, 
my  lord,  Crozstone  did  say,  if  I  would  swear 
that  Mr.  Hawkins  had  stole  my  boots,  lie  would 
bear  me  out,  as  I  said  before,  and  if  I  made 
any  doubt  of  it,,  he  would  give  me  bond  to 
make  good  his  promise. 

X.  C.  B,  said,  This  is  strange. 
Croxttont,    My  lord,  I  said  I  would  bear 
him  out  in  speaking  the  truth,  and  no  other* 
wise. 
Hawk,    My  lord,  may  I  be  heard  ? 
X.  C.  B,    Ye%  you  may  go  on. 
H(nok,    I   thank  your  honour.      My  lord» 
pray  let  roe  ask  Mr«  Croxsione  two  or  three 
question). 

X.  C  H.     So  you  may ;  go  on. 
Hawk,    Mr.  CroKsume,  do  you  eohfess  thnt 
you  did  promise  to  hear  out  Chilton  (as  ^04 
said  before)  iu  swearing  the  truth  ? 

CtHUslone,    Yes,  sir,  1  did,  and  no  other- 
wise. 

Hawk,  Was  it  not  about  the  boots  .^ 
Croxsione,  Yes,  sir,  it  was  so. 
Howk,  i>\d  not  you  desire  Chilton  to  swear 
that  I  had  stolen  his  boots,  after  that  he  had 
told  you  I  had  paid  him  for  them,  and  theie- 
upon  promise  to  bear  him  out  against  uve,  m 
100  or  600/. 

Croxsione*     I  think  you  cannot  prove  it 
against  me. 

Hmwk,  I  pray,  my  lord,  and  you  of  this 
jury,  consider  that  this  Chilton  is  one  of  Lari- 
more*s  witnesses,  and  swears  for  the  king,  yet 
he  swears  that  he  had  given  me  orders  to  take 
those  boots,  and  that  I  then  paid  him  for  leg- 
ging of  them,  and  that  he  had  repeated  thb  to 
Larmiore  and  Crozstone  several  times;  and 
after  all  this,  larimore  and  Croxstone,  with 
others,  used  their  utmost  endeavours  to  per- 
suade Chilton  to  charge  me  with  felony  for 
steafine  them,  and  Crozstone  promised  him  to 
bear  bim  out  in  so  doing,  as  far  as  100/.  would 
go,  and  if  that  would  not  do,  as  far  as  500/. 
and  give  him  bond  for  his  security,  &c.  My 
lord,  if  this  amounts  not  to  a  subornation,  I  am 
mistaken.  But  my  lord,  I  have  two  witnesses 
more  to  prove  the  same  against  Mr.  Crozstone, 
and  I  pray  that  tliey  may  be  heard. 
X.  C.  B.  Who  are  they  ? 
Hawk.  Ann  Soolyvand  John,  the  son  of 
Mr.  Tho.  Sanders.  Both  these  being  called, 
justified  ia  court  what  Chilton  had  sworn 
against  Mr.  Crozstone:  Upon  which  my  Lord 
Chief  Baron  laid  to  Crozstone,  Come,  you  did 
iU  to  aolicit  'peiions  to    swear  these  thingi 
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which  roa  kn^w  were  false ;  anil  4 'lis  farther 
added,  ihat  this  made  uot  for  the^kingi  hut  ra- 
ther for  the  prifione^at  the  bar.  After  all  this, 
a  rude  fellow  (Thomas  Welch)  eame  in,  and 
said,  ray  lord,  I  did  hear  Chilton  say,  that 
Mr.  Hawkins  had  stole  a  pair  of  boots  from 
him. 

X.  C.  B.     What,  more  boots  still  ?  Come, 
Lariuiure,  bavcym  atiy  more? 

Larimare  said.  Yes,  my  lord,  one  Mr.  Boyee ; 
who  being  swum,  said,  That  at  u  certaio  time, 
he  coining  iuto  a  huijse  at  Chiltun,  found  thin 
Mr.  ilawkins,  now  the  prisoner  at  the  bar,  and 
one  Jumes  Noble  (which  Noble  was  then 
drunk,  ^nd  asleep  upon  a  bedV  aod  I  saw  Mr. 
Hawkins  have  hit  hand  in  Noble's  pocket,  and 
I  he  suid  Noble  told  me,  that  at  thi^t  tine  he 
lost  a  gold  ring  aud  a  piece  of  gold  oat  of  his 
pocket. 

L.  C.  B.  said  to  me^  Sir,  what  say  yon  to 
that? 

Hawk.  My  lord,  I  desire  to  know  if  there 
be  any  bill  or  indictment  against  nie  for  it. 

CUrk.  There  is  nenej  my  lord,  that  I  do 
Know  of. 

Haa^k.  I  desire,  m;  lord,  that  Noble  nay 
be  sworn,  if  he  be  here. 

Lar.     lie  is  not  here,  my  lord. 
L.  C  B.    Why  was  not  that  NoUe  here 
himself  to  prosecute? 
Lar,    I  couldfnot  find  him,  my  lord. 
lfaa;&.    I  desire  to  know  whether  Boyce 
came  hither  of  his  own  accord,  or  if  he  be  sub- 
painaed  to  be  here;  {if  to)  by  whom,  and  who 
bears  his  charges  ? 

Btjyce.  1  was  sabpmnaed  by  lAriraore,  and 
he  bears  my  charges,  my  lord. 

Hawk.  How  long  was  it  «ince,  Mr.  Boyce, 
|hat  yi'u  saw  my  hand  iu  Noble's  pockety  as 
you  said  before  ? 

B^€,  It  may  be  near  two  yean  ago,  ray 
lord. 

Hatch.  Did  you  see  me  pick  (er  take)  out 
of  the  said  Noble's  pocket,  the  said  ring,  or 
piece,  of  gold  or  any  thing  else  ?  ^ 

Bo^e.  I  itiw  your  baud  in  Noble's  pocket, 
^t  did  not  see  you  take  any  thing  oat  of  it. 

Hawkf  Did  Noble  crer  tell  yo«i,  that  I  had 
picked  his  pocket  uf  the  said  nog,  or  pivce  of 
gold,  er  any  thing  else  ? 

Botfce.  No ;  but  said,  be  lost  them  at  chat 
lime. 

'  Hawk,  Bat  you  say,  that  Noble  was  drank 
pt  tiiat  Ume,  and  if  S0|  it  is  possible  be  night 
h^  mistaken. 

Boi^ct.  So  he  was  drunk,  aod  asleep  li^e- 
Vrise. 

L,  C.  p.  I  think  you  were  all  drnoK* 
Hawk.  Qoyce,  you  mtfiht  hATe  done  well, 
to  hare  rold  Mr.  Noble  of  thi«,  when  he  told 
vou  thai  he  hrkd  lost  his  ring  and  piece  pf  gold; 
out  can  vou  say  any  thin^  touching  I^rimere's 
heti>g  loblied,  or  do  you  know  that  |  am  the 
pei  son  that  robbed  him  ? 

JB(^e.  No,  not  I,  my  lord,  I  caooot  chai]ge 
hira. 

lfa»h.     put  ^a  sap  that  liarimire  mIh 


peeoaed  yoa  to  be  htrt,  nod  that  bebceis  jour 
charges  ? 

Shyee.    Yes,  my  k>rd,  aod  so  he  does. 

Hantk,  Mr.  Boyce,  if  this  he  all  yon  caa 
say  for  Larimore,  you  will  hardly  requite  faio 
charges ! 

Hawk,  My  lord,  may  I  he  heard,  as  to  the 
evidence  of  £k»yce  ? 

X.  C.  B.    Yon  may  go  oo. 

Howl;.    I  humbly  tbiok  yoor  boooor. 

Hmuk.  This  Boyce  swears,  my  Lard,  that 
about  two  years  U»t  past  he  saw.my  head  in 
Noble's  pocketp  aod  that  NoUe  tokl  hioi,  bo 
then  lost  a  gold  ring  aod  a  piece  of  sokL  M  j 
Lord,  I  thiok,with  sobnisiion  to  your  hoooor  mod 
the  Court,  I  on  oot  bound  to  aostrer  to  Uuo 
charge,  because  there  is  00  iodictoieot  eahibked 
against  me  for  it,  nor  is  Noble  himself  hero  10 
prosecute,  or  can  Boyce  swear  that  I  picked 
Noble*s  pocket,  or  that  Noble  ever  told  Bojce 
I  did  (as  he  himself  awcors).  Bot,  my  hnd,  I 
observe  in  this  the  malice  of  Lsnniore'a  hcoity 
aa  well  as  in  that  of  the  hoots ;  fiw  Bojce 
swears,  that  he  caa  say  nothing  to  Laiiaaore^s 
bill  of  robbery,  aod  yet  be  forcea  him  to  cose 
ftem  London  hither,  to  start  a  senselces  story 
aboot  Noble's  ring  and  gold,  which  is  of  near 
two  years  standing.  My  lord,  if  there  bad 
b^n  any  troth  in  it,  why  was  not  Noble  hioa* 
self  here  to  prosecute  it  r  And  why  did  be  iet 
it  rest  so  long  ?  I  say  again,  my  Lord,  if  it  fawl 
been  true  that  I  had  picked  Noble's  pocket, 
and  if  Larimore  bad  koowoit,  I  pray,  my  Lufd, 
and  you  of  the-jory,  what  bstd  that  conceroed 
Larimore  ?  But,  my  Lord,  I  am  as  dear  of 
picking  Noble's  pocket,  as  I  am  of  stcaliBg 
Chilton's  boots,  and  as  clear  of  both  tbeteos 
X  am  of  robbing  this  fcllow  Larimore,  that  now 
calls  my  life  iu  qocstioo :  Nay,  if  be  can  fiuriy 
prove  me  guilty  of  ooe^  I  am  willing  to  suffer 
as  guilty  of  all. 

My  Lord,  I  am  bold  to  appeal  to  yoor  honovr, 
whether  it  he  a  fair  prosecoiioo  in  Larimore,  to 
stir  up  Cfadton  falsely  to  charge  me  with  felony 
in  stealing  his  boots,  when  I  had  not  only  a  right 
in  them,  but  also  leave  irom  bim  to  take  tbem, 
and  paid  him'lN»r  bis  work,  which  Laiimare 
htmseif  knows.     Nay,  my  Lord,  if  I  had  never 

Eaid  Chilton  for  his  lees,  the  tops  being  mine, 
y  law  It  bad  not  be^n  felony,  but  a  trespms, 
because  I  had  leave  fn«ra  him  to  take  them,  and 
right  in  them,  the  tops  being-mine.  And  again, 
my  Lord,  I  appeal  to  your  honour^  whether  it 
be  fair  in  Larimore  tor  him  to  ride  op  and  dowa 
city  and  coontry,  to  bring  a  multitude  of  wit- 
nesses together  that  can  say  notbieir  10  this  bill 
(as  Boyce  swears  he  canooi):  If  this  doth  not 
discover  malice  in  a  prosecntor'k  heart,  I  know 
pot  what  doth  ;  and  if  that  appean  to  your 
honour  and  the  jory,  to  be  in  hni,  how  far  that 
oofiht,  as  weU  by  law  aa  equity,  tb  frustrate  his 
evidence,  I  am  willing  to  leave  to  yoor  honour 
aod  the  Jury ;  and  so  I  have  done^as  to  Boyce^ 
evidence* 


X.  C.  B.    Lariflsora,  have  you  any  omte  ? 
XertaMre.    Yea»  my  Lord,  John  Cm^aiij 
FmiQieifiicjr,    TbeybekigbothMrcti^s 
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John  Cox  Bftid^  Mj  Lnrd,  I  iMing  in  Mr. 
HawkiniV  company  not  long  since,  one  akked 
him,  bow  bethought  to  come  off  at  t>ie  AtsiiCi: 
Mr.  Hawkins  replied,  he  cared  >  not  much  for 
this  plot  (though  he  should  be  convicted),  for 
thev  could  but  burn  him  in  the  hand  for  it, 
and  that  he  could  bite  out. 

Luc^  being  sworn,  said,  that  he  heard  Mr. 
Hawkins  confess,  that  he  owed  Larimore  15f . 
but  because  he  had  dealt  so  nnjustlj  with 
bim,  he  would  make  it  cost  Lsrimore  fifteen 
times  15f  before  he  would  pay  him. 

X.  C.  B.  said.  This  makes  little  to  the  poi^ 
pose.    Come,  Larimore,  have  vou  any  more  i 

Lar.    I  think  not,  my  Lofo. 

X.  C.  JB.  If  you  have  any  more  witnesses, 
call  them,  and  tlvsy  shall  be  htard,  and  do  not 
say,  wlien  I  am  gone,  that  your  witnesses 
oould  not  be  heard. 

Lar,  My  Lord.  I  confess  they  have  been 
fidiy  heard,  and  I  have  no  more  to  say. 

X.*  C  JB.  said  to  me.  Sir,  yon  have  bear^ 
the  Indictnfent  against  you,  and  the  evidence 
to  prove  it ;  you  have  heard  the  charge,  now 
say  what  von  can  for  your  own  defencci  and 
yen  shall  be  heard. 

Hamk,  I  humbly  thank  your  honour  ;  and 
I  hope,  my  Lord,  because  tJie  evidence  u  large, 
I  slinll  have  the  more  time  allowed  me  to  nuike 
my  defence ;  and  if  so,  I  doubt  not  but  fully 
10  open  this  conspiracy. 

X.  C.  B,  Do  no(  fear  that ;  for  as  they 
jhave  been  heard  at  large,  so  shall  you  likewise 
(God  Ibrbid  else). 

Hawk.  I  humbly  thank  your  boooor,  and 
do  promise  to  be  as  brief  as  conveniently  1  can : 
And  as  I  intaud  to  offer  nothine  but  the  naked 
tmtbf  so  I  will  say  no  more,  if  1  am  not  mis- 
intonned,  than  I  can  prove  to  be  true.  And, 
my  Lord,  because  it  may  seam  necessary  for 
me  to  offer  many  things  by  way  of  defence,  in 
answer  to  so  great  a  charge ;  to  save  time,  I 

Eray  that  it  may  not  be  expected  by  your 
onour,  or  the  jury,  that  1  should  call  wit- 
nesses to  prove  every  particular :  But  when  I 
oftr  such  things  as  are  most  material,  if  either 
your  hottoor  or  the  jury  be  not  fully  satisfied 
toochiog  the  truth  of  such  material  points,  I 
do  humbly  pray,  that  I  may  be  called  upon  to 
prove  them ;  ror  when  I  am  not  caUed  upon  for 
proof^  I  shall,  nnder  favour,  my  Lord,  take  it 
for  granted  that  i  am  belifved.  And  for 
vietbod  beroiny  if  I  may  have  leave,  1  do  in- 
uod  tbist 

1.  In  general,  to  shew  how  impiobable  it  is, 
that  I  should  be  guilty  of  this  robbery,  and  also 
deliver  some  bints  to  move  the  Court  and  jury 
to  question  whether  this  prosecutor  (Larimore) 
wfts  robbed  at  all,  or  tiov 

And  tdly,  More  particularly  to  czaroiae  the 
widence,  as  to  matter  of  fact 

X.  C.  B.    Go  on.  Sir,  to  your  defence. 

Mamk,  May  it  please  your  hooonr,  and  you 
of  tbisjury,  I  begin  with  tte  first  part  of  my  de- 
firooo,  whicb  is  to  hint  bow  unlikely  it  is,  that  I 
pboold  be  go^  of  Tobbiog  this  Lamiore. 

I.    tovDore  IS  t^neiaily  kaown  to  be  a 


notorious  Anabaptist,  and  an  enemy  to  the 
Church  of  Eiigfand,  and  a  liater  of  the  ministry  in 
general ;  but  more  particularly,  he  is  most 
envious  and  malicious  aguiiisc  myself,  became 
I  sued  itun  fur  tithes,  and  caused  him  to  be  in* 
dieted  for  not  coming  to  church,  or  baptizing 
his  children :  For  which  reason  his  malice 
against  roe  hath  appeared  notorious  several 
ways,  as  amongst  otlier», 

1.  By  dissuading  all  that  owed  me  any 
money,  not  to  pay  me. 

2.  By  bis  inducing  tho^e  to  whom  I  owed 
money  to  arre«t  aud  tr(mb!e  uie. 

3.  By  dissuadioL'  those  that  1  sued  for  tithes 
not  to  agree  ^ith  mt ;  he  pr.<misii»g  them, 
that  sir  John  Croke  and  himself  t^ould 
force  me  to  run  the  country  ere-long. 

4.  By  liis  continual  tirmenting,  aud  vex- 
ing me  with  his  false  arrests,  and  illegal 
indictments. 

5.  By  his  constant  endeavour  to  dissuade 
my  friends  from  any  ways  relieving  uie,or 
mine,  in  my  greatest  wants  and  necessities, 
advising  them  to  star\e  us. 

My  Lord,  and  this  jury,  if  you  are  not  fully 
satisfied  in  any  of  tliese  particulars  that  I  have 
alledged,Iam  ready  to  prove  them  ;  but  if  this 
be  granted,  they  are  no  doubt  sufficient  ai|;tt^ 
ments  to  prove  the  malice  of  his  heart.  Again' 
I  say,  that  it  is  noways  possible  that  Larimore 
was  robbed  at  all ;  and  of  this  opinion  are  4nosC 
of  his  tirighbours  round  about  him,  as  may  ap» 
pear  by  this  certificate,  which  followeth  ; 

<'  We  do  humbly  certify,  That  Henry  Lari- 
more of  ChilioD,  in  the  county  of  Bucks,  la- 
bourer, is  a  notorious  Anabaptist,  an  enemy 
to  the  Church  of  England,  («nd  a  perfect  hater 
of  all  ministers  of  the  same,  >  ut  in  particular^ 
most  inveterate  und  malicious  ngainst  Robert 
Uawkiiys,  clerk,  late  minister  of  the  church  of 
Chilton  aforesaid  ;  for  that  lie  doth  not  only 
seek  and  design  utterly  tu  ruin  tlie  sc^id  Mr, 
Hawkins  himself,  but  makes  it  hift  huMness,and 
daily  practice,  to  instigate  ottieiii  to  do  the 
like,  and  ff>r  no  other  cause,  ak  ht-  hutb  often 
confessed  himself,  but  for  that  ilesaid  Hawkins 
hath  caused  him  to  be  indicted 'for  not  coming 
to  church,  and  sued  him  for  i  a  lies.  And  we 
do  verily  believe,  and  are  justly  satiofieO  in  our 
consciences,  that  the  said  ^lr.'  Hawkins  is  not 
at  all  guilty  otche'preiended  felony,  mi  stealing 
the  rins,  and  piece  of  silver,  which  the  said 
Larimore  hath  ehanied  him  with,  but  that  it 
is  meer  contrivance  inchoated,  alid  set  on  foot 
by  the 'said  Larimore,  Sir  John  Croke,  and 
others,  on  purpose  to  revenge  ihemsel ves.  And 
we  do  also  hilicve,  that  tlie  said  Mr.  Hawkins 
is  a  very  bonf  st  man,  and  that  he  is  a  very 
able  minister,  and  a  true  and  faitbtiil  labourer 
in  God  V  wore,  and  never  heard  that  r.ewat 
suspected  in  ihe  least  of  Feloiiy,  till  this  natt* 
cionsprosecutictn,  which  is  by  the  said  Larimara 
and  others,  whom  tbt  Mid  lif  r«  Hawkms  soelb 
fi)rtitheii 
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Witncte  our  band?,  March  8, 1668. 

Michael  Read,  geot.        Richard  Budd 
WilUom  Read,  gent.        John  -Budd 
Mrs.  Bulstrode,wid.       Tbomas  lii^gs 
Mr.  John  BuUtrode        lloeer  Gye 
John  Turner  Robert  Co&head 

Joseph  Parsons  William  Hitchcock 

Nicholas  Faulkner  Juhn  Puvvel 

Mr.  Williani  BuUtrode    Luke  Turner 
John  Cbilton  Richard  Badger 

The  Widow  Pavercll      John  Colder 
Robert  Sanders  John  Newton 

Christopher  Uinton         Williani  Collet 
John  Alortimer,  sen.       John  Beckley 
Mr.  John  Daniel  Richard  Kemp 

Mr.  John  Clarke  The  Widow  Aereman 

The  Widow  Clare  R(»bert  Flint 

WiUiam  Landsdell  William  Beckly 

William  Bouden  Robert  Hicks 

John  Newman  John  Baruej 

Thomas  Coles  Robert  S i  eele 

The  Widow  Newman    Stephen  Toms 
Robert  Barlow  Robert  Wiltet 

Thcophilus  Sanders        William  Neighboar 
John  Sanders  Will.  Chittle 

John  Mortimer,  jun.       Henry  Parker 
Mr.  Henry  Colder  Willi«in  Ash 

Mr.  Thomas  Sanders      John  Colder,  joo. 
Mr.  Henry  Lovell  William  Colder 

Mrs.  Lovelly  Widow        William  Tipping 
Owen  Gibson  Richard  Coodwyo 

Mr.Tho.  Sanders,  sen.    John  Bosley 
Robert  Casemore  Moses  CoUings 

Edward  Jarvice  Roger  Carr 

Thomas  Green  John  Cato 

Edward  Barker  Williani  Hay  ward 

John  Grace  Edward  lioliyman 

John  Freeman  Abraham  Quelch 

Richard  Carr  John  Pymm 

John  Carr  John  Carter 

John  Aereman  William  Toms 

Thomas  Whvte  Robert  Budd 

Thomas  Lodet  William  King 

The  W*idow  Meades       Cadwalider  Crawton 
Richard  Toms  Wdtiam  Ash 

Joseph  Nero  Thomas  Whyte,  sen. 

Richard  Low  Thomas   Whyte,  jun. 

John  Culledge  David  Turner 

Richard  Wadde  Jonathan  Hand 

Theophilus  Hinton         John  Young 
Edward  Clarke  John  Bedford 

Jeflfery  Hart  John  Norcutt 

By  this  certificate,  which  you  see  subscribed 
with  aboTe  an  hundred  names,  wherein  many 
others  (for  brevity  sake)  are  omitted,  althou^ 
I  made  no  use  of  it  upon  my  trial ;  yet  tht 
world  may  see  what  an  opinion  Lanmore's 
neighbours  had  concerning  dim,  and  his  (pre> 
tended)  robbery  ;  which  certificate  I  have  for 
that  purpose  here  inserted. 

2.  It  is  not  likely  that  Lartmore  was  robbed 
because  be  did  not  dedara  it  to  his  ueichbours 
immediately,  which  doubtless  he  would  have 
dmMBf  had  auY  sodi  thing  be&llen  him. 

3.  Nor  is  he  certain  (as  to  the  time)  when 
be  was  robbed. 


For  1.  He  told  his  brother  Beamsly,  that 
he  had  lost  ehe  ring  and  five-shiljing-paece  (in 
question)  before  there  was  any  difTeretice  be* 
tween  him  and  I :  as  may  appear  by  this  certi- 
ficate under  Mr.  Wilco&'s  oun  hand,  Mhich  li 
as  fiilloweih ; 

*  These  are  to  certify  all  whom  it  may  cao« 

*  cern,  that  Thomas  Beamsley  of  Cliiltou,Titii- 
'  ing-man,    told  me,  Charles  Wilcoa,  of  Long 

*  Crendon( upon  September  19.  to  tlieSOth  year 

*  of  his  .majesty's  reign,  An.  Dom.  1668),  that 
'  the  five>shilling-picce  of  Silver,  and  the  stone 

<  ring,  which  Lsfimore  pretended  be  found  in 
'  Mr.  Uawkius*s  house,  were  both  lost  before 

*  there  was  .any  diflfereuce  between  the  said 

<  Larimore  and  the  said  Mr.  Hawkins  ;  and  he 
'  further  added,  that  his  brother  Ljuimore  told 

*  him,  that  be  had   an  inient  to  search  for  the 

*  same  ring  and  fire-shillin|^piece9    aiiove  a 

<  moutli  before  he  did.    This  I  can  and  will 
'  depose,  whensoever  I  shall  be  thereunto  re- 

<  quired.    Witaesa  my   hand,  Oct.   1«   1608. 

CuAKLES  Wilcox.' 

By  this  certificate,  it  appears  (by  Larimore's 
own  confession  to  his  brother  Beamsly)  that  he 
had  lost  this  ring,  and  five-shilling-piecey  be- 
fore 4here  was  any  difierence  between  him 
and  I ;  and  seeing  I  Itf  gan  my  suit  for  tithes  in 
Michaelmas  term,  1667,  against  him  and  others, 
as  it  is  well  known  to  the  inhabiunta  of  Chilton 
(and  also  may  appear  by  the  records  of  the  ei- 
cheouer). 

Tnis  IS  the  first  time  that  Lartmore  said  he 
had  lost  the  rin|;,  and  five  shilling  piece. 

And  that  this  is  false,  most  needs  appear  by 
what  Mr.  Good  and  Larimore  have  already 
sworn  in  open  court,  vis.  that  |dr.  Good  pawned 
the  five  shilling  piece  to  Larimore  at  Bucking- ' 
ham  sessions  laust  (which  sessions  were  held 
upon  the  9th  and  10th  of  July.  1668),  which  is 
near  nine  months  after  the  d.llVrence  began. 

And  moreover,  Larimore  confessed  upon  bis 
examination  before  sir  John  Croke,  wlien  I  was 
commit ted(which  was  upon  the  19th  of  Septem- 
ber, 1668),  that  h«  had  lost  tlie  ring  and  five* 
shilling  piece  a  month  before,  which  most 
(consequeutly)  be  about  the  19th  of  Augnsti 
1668. 

And  if  so,  how  is  it  possible  that  be  couJd 
have  lost  them  before  tlie  diflErrence  began 
betwixt  us,  which  was  above  ten  months  before? 

3.  He  now  swears  in  open  court,  that  he  saw 
me  steal  the  said  gold  ring,  and  dre  shilling 
piece  of  silver,  out  of  his  boose,  upon  Friday 
the  18th' of  Sept.  1668  (precisely),  an  hoar  and 
half  before  sun-set ;  all  which  times  being  ooov- 
pared  together,  can  no  ways  be  possible;  for 
which  I  dare  appeal  to  all  that  hear  it.  Nor  is  it 
likely,  in  case  be  could  prove  that  he  was  robbed 
(which  I  am  confident  he  never  can)  that  I  am 
the  person  that  robbed  him  ;  as  may  appear 
upon  these  considerations  amongst  oiliiers 

1.  Is  it  likel^f  that  1  should  commit  a  robbcrr 
in  my  own  parish  (in  the  daytime)^  where  ail 
that  saw  me  must  needs  know  me,  and  at  the 
house  of  socb  a  pefsoa  at  this  Larimore  is,  that 
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had  soUmnlj  swore  (but  a  little  before)  that 
lie  would  uke  nwny  my  life,  as  may  appear  by 
%vliat  hia  ftOQ  said  to  Ann  Scholy  ? 

S.  Is  it  probable,  that  if  I  were  guiUy,  I 
would  not  have  made  my  escape,  having  twenty 
four,  hourt  lime,  and  four  or  live  hours  notice 
after  they  fir&t  attempted  to  search  iny  house  ? 
Or  that  in  ail  that  time,  I  could  iind  no  better 
place  to  conceal  a  ring,  and  iive-shiiling  piece, 
than  in  a  little  basket  with  two  or  three  eggs 
(which  all  that  time  was  hanging  upon  a  pin)? 

Again,  if  l^rimore  saw  me  rob  him  upon  the 
IStli  day  of  Sept.  1C68  (as  he  swears  he  did), 
why  did  he  not  then  secure  me  ?  Ue  swears  I 
ran  away,  why  did  he  not  send  out  Hue  and 
a'itfs,  to  discover  and  apprehend  me  ?  Bat  the 
•aid  Larimore  was  so  far  from  doing  it,  that  he 
never  declared  it  to  any  of  his  ncipibours,  nor 
to  the  constable,  when  he  commanded  him  to 
aearcb,  as  may  appear  as  well  by  the  search  it- 
self, (in  that  they  searched  other  houses  before 
they  searched  ^ine)  as  by  the  constable's  oath 
whi>  swears  that  Larimore  said^  not  any  thing 
to  him,  that  he  had  seen  me  rob  him ;  nor  did 
the  said  Larimore  declare  it  to  sir  John  Croke, 
for  if  he  had,  sir  John  (no  doubt)  would  have 
inserted  it  in  the  Mitt imus,  which  he  hath  not 
done :  Nor  did  he  declare  it  to  sir  Richard 
Pigott,  from*  whom  he  fetched  his  warrant  to 
search,  as  may  appear  by  the  contents  of  it. 
Whereupon,  my  lord  chief  baron  Ilale  calling 
to  the  constable  for  the  warrant  (which  being 
delivered),  the  Judge  (himself)  immediately 
espied,  that  the  said  warrant  bore  date  a  day 
before  the  robbery  was  committed ;  which 
when  my  Lord  observed,  he  asked  Larimore  if 
he  fetched  this  warrant  to  search  for  this  ring 
and  five- shilling  piece ;  to  which  Larimore  re- 
plied, he  did  ;  and  tlieo  my  lord  asked  Lari- 
more upon  what  day  he  was  robbed,  he  replied 
upon  Friday,  the  18Ch  of  September,  1668. 

L,  C.  B,  How  comes  it  theiLto  pass,  La- 
rimore, that  the  warrant  bears  date  the  17th 
day,  and  you  swear  that  the  prisoner  at  the  bar 
did  not  rob  you  till  the  18th  day  ?  This  is  likely 
to  be  true ! 

Larimore  to  this  replied,  that  he  was  robbed 
at  several  <ither  times. 

Hawk,  (My  Lord)  may  I  be  heard  a  word  f 
X.  C.  JB.  You  may  go  on. 
Uttwk»  I  humbly  thaok  your  honour.  And 
Z  hope  the  jury  will  take  notice  bow  Larimore 
bath  ensnare<l  hirorelf,  bv  the  date  of  the  war- 
rant, which  my  lord  first  discovered*  And 
whereas  Larinusre  replies,  that  he  was  robbed  at 
•everal  other  times,  be  may  have  credit  (but  by 
those  only  that  can  believe  all  that  be  hath  said 
and  sworn):  For  he  saith  that  he  was  robbed 
before  he  and  I  differed,  which  most  be  before, 
October,  1667  :  and  he  told  sir  John  Croke 
likewise  (when  I  was  committed)  that  he  was 
robbed  of  the  foresaid  goods  but  a  month  before 
which  must  needs  be  about  the  19th  of  August 
1668 ;  but  now  he  swears  in  court,  that  he  saw 
ne  steal  these  goods  ou  Friday  the  18th  of 
September,  1668,  which  must  oeeds  be  impos- 
•ible;  that  I  thoM  rob  him  at  tkree  several 


times  of  the  same  ring  and  five^ shining  piece  ; 
and  besiiJts  this,  tt  is  improbable  that  he  should 
be  robbed  before,  October  1667,  and  again  in 
Aug.  1668,  because  he  never  declared  any  of 
these  robberies  to  any  person  before  the  *16th 
of  September  1668,  upon  which  day,  he  and 
sir  John  Croke  concluded  upon  this  conspiracy, 
as  hereafter  we  shall  make  appear :  And  more- 
over Larimore  (himself)  confessed  even  now, 
that  he  fetched  this  warrant  to  search  for  this 
very  ring  aud  five-ahilliog-piece  (which  now  ha 
denies.)  By  this,  all  may  see,  how  notoriously 
he  contradicts  himself. 

X.  C.  B,  Said  to  Larimore,  Thou  art  very 
cunning,  to  be  provided  with  a  warrant  a  daj 
before  you  was  robbed.  It  seems  you  knew 
upon  the  17th  day,  that  you  should  be  robbed 
OD  the  18(h  day,  and  also  that  this  person, 
(now  at  the  bar)  should  rob  you.  Surely  you 
can  divine. — Here  the  people  btgao  to  cry  out 
Shame  on  Larimore. 

X.  C.  JB.  said  to  me,  Sir,  but  if  you  were  in* 
nocent  of  this  robbery,  why  did  you  refuse  to 
open  your  doors,  or  to  have  your  house 
searched  ? 

Hank.  My  lord,  I  had  several  reasons  that 
moved  me  so  to  do. 

1.  In  general,  most  of  those  persons,  that 
were  present,  were  my  inveterate  enemies,  and 
several  of  them  had  threatened  to  ruin  me, 
and  my  family  ;  and  therefore  I  had  reason  to 
suspect,  that  they  came  to  injure  me,  either 
in  lay  possession,  or  goods ;  Fur  the  first,  sir 
John  Croke  and  Larimore  had  often  threatened 
to  pull  down  my  house,  and  for  that  end,  had 
hired  several  persons  io  make  a  forcible  entrjf 
upon  it,  and  piirticiilarly,  they  had  lately  hired 
Jaires  the  son  of  Leonard  Styres  of  Thame  (ia 
the  county  of  Oxon),  by  a  ladder  to  climb  op, 
and  run  down  my  chimney,  and  open  my  doors* 
when  we  were  all  abroad :  And  about  tha 
same  time  they  also  contracted  with  one 
Christopher  Tyler  of  Chilton  for  the  same  pur* 
pose.  And  2.  I  feared  the  seizing  of  my  goods 
by  the  said  persons,  because  they  had  tSen  a 
writ  of  Levarv  (or  eiecutioo)  to  seise  them, 
which  Larimore's  son  had  a  tew  days  before 
in  part  executed,  and  he  was  then  present: 
And  if  these  reasons  are  not  sufiicient,  I  have 
more  to  justify  my  act,  in  refusing  to  have 
them  search  my  house,  which  was  all,  my  lord, 
I  ever  denied,  for  I  then  declared  myself  wiU« 
in^  that  Mr.  Sanders  the  other  constable,  he 
bemg  then  at  the  next  door,  might  charge 
whom  he  pleased,  and  search  as  narrowly  aa  he 
could. 

'X.  C.  B.  said,  Mr.  Hawkins,  can  yoo  prove 
what  you  have  said  ? 

Hawk»  Yes,  my  lord ;  which  pardcolar 
thaU  I  prove? 

X.  C.  B,  Prove  that  about  the  ladder,  if  yott 
can. 

Uamk,  I  pray,  my  lord,  call  John  Acreman  s 
He  being  called,  did  fully  justify  what  I  said 
concerning  their  intended  forcible  entry,  and 
added  farther,  that  he  did  help  to  set  up  the 
ladder  for  that  purpoie^  being  called  oy  tUft 


913]    STATE  TRIALS,  CI  Charlbs  IL  ie(l9.— Trial  if  Rohert  Hmokmt,  Ckrk,    [044 


Joho  Croke's  own  sons,  they  and  Larioiore 
•tnnding  by  all  that  time  to  watch.  And 
touching  the  second  particaUr,  concerning  the 
seizing  of  my  goods,  Mr.  Sheriff  himself*  can 
justify,  that  they  h<id  then  in  their  hands  such 
a  writ :  (my  loni)  he  M  in  court,  if  your  honour 
please  to  cull  him. 

And  for  the  3d  particular,  that  T  shewed 
myself  willing  thut  Mr.  Sanders  should  search, 
I  can  prore,  my  lord,  by  tliese  witnesses  fol- 
lowing, vcz.  Michael  Read,  gent  Mr.  ThOmat 
Sanders,  Mr.  Henry  Colder,  Robert  Catemore, 
Mr.  Charles  Wilcot,  and  sereral  others  that 
were  present.  Mt  Lord  Chief  Baron  hearing 
these  reasons  fully  prored,  commended  my 
discretion,  in  not  opening  my  doors;  and  he  add- 
ed further,  that  he  ih  mid  have  done  at  much 
himself,  saying  it  was  a  fouibuitness;  and  the 
judge  (then  lr)'>kltig  towards  sir  John  Croke 
with  an  angrv  countenance)  said  to  me, 
Sir,  is  this  sir  John  Croke  coocemed  mthif  btisi- 
liess? 

Hawk.  If  it  may  please  your  bonoor,  ray 
lordyHitn  permission,  I  suppose  that  sir  John 
Crukf  \H  deeply  concerned  iu  this  conspiracy, 
and  I  doubt^  not  but  to  make  it  appear  to  tlie 
w«»rl(i  (if  I  may  be  beard). 

L  C.B.  Yon  need  itot  fear  that,  for  you 
sbat'  have  time ;  go  on. 

Huwk.  I  humbly  thank  yoor  honour ;  and  I 
crave  leave  to  call  two  witness,  via.  Mr. 
Charles  Wilcox,  and  Mr.  Samuel  Brown.  Both 
these  being  called,  Mr.  Wilcoi  said,  If  it  may 
ple.ise  your  honour,  my  lord,  upon  Friday,  the 
18th  ot  Nepteinber,  1668,  I  was  at  Lai  iniore's 
house  in  Chilton  (from  noon  till  it  was  nenr  night), 
with  L'iritttore,  a  driving  of  some  bargain  about 
tiles,  and  o>hw-r  things  ;  and,  my  lord,  Mr. 
Hawkins  was  not  at  Larimore*s  house  all  that 
afternoon,  ntTdid  I  hear  any  thing  at  alt  then, 
that  Larimore  was  robbed,  which,  my  lord,  I 
must  needs  have  done,  if  he  had  been  robbed 
that  afternoon,  fur  I  was  there. 

X.  C.  B.  At  what  time  came  you  to  Lari- 
snore's  bouse^  Mr.  Wilcox?  take  heed  what 
jou  say.  ' 

Wilcox,    Before  noon,  my  lord. 

L.  C.  B.  Mr.  Wilcox,  how  long  did  yoo 
ftav  there  f 

Air.  Wilcox.    Until  it  was  near  night,  my  lord. 

Z.  C.  B.  Was  Larimore  with  you  all  that 
time? 

Mr.  Wilcox.  Yes,  my  lord,  for  we  were 
about  to  bargain  for  some  tiles,  and  other 
things. 

jL.  C.  B.  Are  yon  sure  that  it  was  upon 
the  18th  of  September  that  you  was  at  Lari- 
more*s  house  ? 

Mr.  Wilcox.  I  am  sorei  my  lord,  that  it  was 
upon  the  18th  of  September  that  I  was  there, 
and  the  day  before  Mr.  Hawkins's  house  was 
broke  open. 

L.  C.  B.  What  day  of  the  week  was  it 
upon? 

Mr.  Wikox.  It  was  upon  a  Friday,  my 
lord,  and  Mr.  Hawkins's  house  was  broke  open 
•0  the  nett  day,  it  being  Satorday; 


Lor,  It  was  upon  Thursday,  my  lord,  that 
Mr.  Wilcox  was  at  my  house,  it  was  not  upon 
that  day  that  ny  house  was  robbed,  but  the 
day  before. 

sir  Ralph  Feraiy  replied,  No,  no,  Larimore, 
it  could  not  be  on  the  Thursday  that  Mr.  Wil- 
cox and  you  were  together  at  your  bouse,  for 
that  was  tlie  17tb  day  of  September,  and  iliat 
was  tb^  day  yoo  was  busied  in  fetching  jour 
warrant  from  sir  Richard  Pigott. 

X  C.  B.  It  is  well  obserred,  sir,  and  so  he 
was,  and  therefore  it  could  not  be  on  the 
Thursday  that  Mr.  Wilcox  was  with  him  at  his 
house. 

Sir  Richard  Pigott  replied,  I  am  sure,  my 
lord,  that  Larimore,  and  that  fellow  the  con* 
stable,  were  both  at  my  house  upon  the  ITth 
of  September,  as  my  warrant  testifietb. 

L.  C.B.  At  what  time  was  it,  Mr.  Wilcox, 
when  you  came  (bat  day  from  LariMoreli 
house  ? 

Mr.  V^ltox.  It  was  about  sunset,  mj  lord, 
for  it  was  dark  by  that  tim«  I  got  to  my  house, 
at  CrendoB. 

L.  C.  B.  How  for  is  it  from  your  boose  at 
Crendon,  to  Larimore's  house  ? 

Mr.  Wikox.  It  is  about  a  mile  and  a  hal^ 
my  lord. 

jL.  C,  B.  Were  not  the  ways  bad  at  that 
time? 

Mr.  Wilcox^  No,  my  lord,  die  ways  were 
vciT  good. 

L.  C.  B.  Did  not  you  stop,  or  staj,  or  meet 
with  some  body  by  the  way  that  might  hinder 
yoo? 

Mr.  Wilcox.  Ke,  my  lord,  I  west  a  good 
pace;  it  being  near  night,  my  lord,  I  was 
afraid  of  beine  oenigbted,  and  yet  it  was  dark 
by  tliat  time  I  got  faome.1 

L.  C.  B.  You  that  are  of  the  jury,  do  rnu 
know  this  Mr.  Wilcox,  of  wbiat  credit  ia  he  f 

Jufy,  We  have  known  him  a  long  time, 
and  we  know  no  barm  by  him. 

L.*C.  B.  He  looks  with  an  honest  foce, 
and  yoo  Larimore,  do  yoo  know  what  that  ho- 
nest man,  Mr.  Wiloox,  says  ?  Do  you  know 
him  ?  and  did  you  ever  see  him  at  your  house  ? 

Lar.    Tes,  my  lord,  I  know  him  well. 

L.  C.  B.  Larimore,  do  not  you  remember 
that  he  was  at  yoor  house  on  Friday  the  18th  of 
Sept.  1668  ? 

Larimore.  replied.  No,  my  lord,  sore  it  was 
not  upon  that  day  that  Was  robbed. 

My  L.  C.  B.  Hale  replted.  Larimore,  no,  ia 
my  conscience  tlnni  sayesi  well,  for  it  seems yo6 
were  not  robbed  upon  the  same  day  that  yoo 
bare  sworn  you  saw  the  prisoner  at  the  bm 
commit  this  robbery. 

Hawk.  My  lord,  or  upon  any  other  day 
(as  I  do  Terdy  beliere.)  And  here  many  of 
the  peoplcf  cned  out.  That  they  beliered  as 
much. 

L.  C.  B.  If  that  man.  Mr.  Wilcox  speakb 
true,  then  all  is  false  that  Larimore,  his  son  and 
sister  hath  »worn,  frc. 

Come,  Mr.  Hawkins,  said  my  Lord  Clucf 
Baron,  bare  yoo  any  mors  to  saj? 
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Hawk.  I  have  one  witness  more  that  I  de- 
life  may  be  called,  rh,  Mr.  Samuel  Brown. 

L.  (f.  B.  Yes,  jes,  call  him;  come,  Mr. 
Brown,  what  can  you  say? 

Mr.  Brown  said,  My  lord,  I  can  say  some- 
thini;,  but  I  dare  not  speak. 

L.  C  B.  Why  dare  you  not  f  Come,  speak 
the  truth  and  spare  not,  and  say  no  more. 

Mr.  Brown  said,  I  dare  tiot  speak,  for  sir 
Jolm  Croke  and  this  Lariroore  have  threatened 
roe,  that  if  I  came  down  to  this  assizes  to  tes- 
tify what  I  heard  about  this  plot,  sir  John 
Croke  said,  he  would  fling  me  in  the  gaol,  and 
load  me  with  action  upon  action  of  1,000/.  and 
ruin  roe  and  my  family. 

When  the  Judge  and  the  Justices  heard  Mr.' 
Brown  relate  this,  every  eye  bejcan  to  be  fixed 
npon  sir  John  Croke,  and  the  people  asked 
which  was  that  sir  John  Croke  ?  Then  my 
Lord  Chief  Baron  Hale  commatfded  the  clerk 
of  tlie  assizes  to  give  Mr.  Brown  a  writ  of  pri- 
vilege, to  protect  him  home  again  ;  whidi  be- 
ing immediately  done  in  court,  my  L.  C.  B. 
said.  Come,  Mr.  Brown,  let  us  now  hear  what 
you  can  say  to  this  business. 

Mr.  Brown  said  ;  If  it  please  your  honour 
(my  lord)  upon  Wednesday,  the  16tli  of  Sep- 
tember last  past,  early  in  ihe  morning,  as  I  lay 
in  my  bed  at  sir  John  Croke*s  house  in  Chilton, 
heanng  a  great  noise  (I  being  then  entrusted 
by  sir  John  Lentalt  as  keeper  to  sir  John  Croke^ 
vrhich  is  a  prisoner  at  the  King's- bench),  I  fear- 
ing that  they  were  contriving  some  way  for 
him  to  escape,  I  started  suddenly  out  of  bed, 
having  nothing  on  but  my  shirt,  and  stood  at 
the  dining-room  door  behind  the  hangings,  and 
then,  my  lord,  I  heard  this  Larimore  tell  sir 
John  Croke  that  he  had  undone  him,  by  caus^ 
ing  him  to  contend  with  the  parson.  Sir  John 
Croke  asked  him  why  ?  Larimore  replied.  Be- 
cause this  Hawkins  will  undo  me,  for  he  hath 
entered  me  into  most  courts  of  England,  and 
summoned  me  into  the  Crown  Office  nnd 
Chancery,  and  I  cannot  maintain  so  many 
suits :  sir  John  Croke  replied,  Is  that  all? 
Come  brother  Larimore,  be  contented,  we  will 
have  one  trick  more  for  Hawkins  yet,  which 
■hall  do  his  work.  Larimore  fepViet^,  Sir  John, 
you  have  put  me  upon  too  many  tricks  already, 
more  than  I  can  manage,  and  the  parson  is  too 
hard  for  us  still.  Sir  John  replied;  If  thoti 
wilt  but  act,  I  will  hatch  enough  to  hnng  Haw- 
kins. Larimore  replied.  But  how  shall  we 
bring  this  to  pass  ?  Sir  John  Croke  made  an- 
swer, Canst  not  thou  convey  some  gold  or 
silver  into  into  Mr.  Hawkins's  home,  and  have 
a  wdrrant  ready  to  search  his  house,  and  then 
our  work  is  ^one?]  Larimore  replied,  Sir,  if 
we  could  but  bring  this  to  pass,  it  might  do 
well,  bat  I  know  not  how.  Sir  John  Croke 
said  to  Larimore,  Do  yon  bni  go  to  sir  Richard 
Pigott  and  inform  him,  that  you  have  lost  some 
money  and  goods,  and  desire  his  warrant  to 
search  for  them,  which  sir  Richard  neither  can 
nor  win  deny  you,  and  then  take  Dick  Mayne 
the  constable,  who  is  one  of  us,  and  will  do 
whatever  we  desire  him,  and  go  and  search  Mr. 
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Hawkms*s  house,  and  there  you  will  find  these 
tiling^  ;  and  then  charge  him  with  ^at  felony, 
and  force  him  before  me,  and  no  other  justice, 
and  ril  fiend  him  to  gaol  without  bail.  And 
we  will  hang  him  at  the  next  assizes.  Come, 
(said  sir  John  Croke)  brother  Larimore,  lee 
us  go  nnd  drink  our  mornii\g*s  draught,  and' 
we  will  consult  more  about  this  business.  And 
so,  my  lord,  I  heard  no  more  for  that  time^ 
But 

L.  C.  fi.  That  was  enough  and  too  much 
too  ;  but  however,  Mr.  Brown,  go  on. 

Mr.  Brown.  So  upon  Saturday  nest  (being 
the  19ch  of  Sept.  1608.)  I  having  Veen  abroad 
(and  towards  night)  coming  up  the  town,  1  w.ns 
informed  that  Mr.  Hawkins  (as  Lnrimore  pre- 
tended) had  robbed  him :  I  then  began  to 
think  more  seriously  upon  what  I  had  henrd 
pass  the  Wednesday  before,  between  sir  John 
Croke  nnd  this  Larimore,  and  coming  to  ^rr 
John's  house,  I  saw  a  paper  lying  upon  the 
hall- table,  full  of  writing,  and  Larimore  with 
the  constable,  and  several  others,  had  brnnght 
Mr.  Hawkins  before  sir  John  Croke,  who  com- 
mitting Mr.  Hawkins  for  robbing  Larimore,  as 
he  pretended,  took  up  the  said  paper  and  read 
it  to  the  constable,  and  said,  that  it  was  Mr. 
Hawkins's  Mittimus,  which  said  Mittimus  was 
written  before  Mr.  Hawkins  came  to  sir  John 
Croke,  as  all  that  were  there  can  justify.  And 
on  Sunday  morning  I  went  to  an  aie-hou^e, 
where  they  had  kept  Mr.  Hawkins  all  night, 
and  there  I  saw  Mr.  H.  go  to  the  gaol,  and  them 
my  heart  began  to  tremble,  and  yet  I  durst  not 
discover  any  thing  of  what  I  heard ;  but  coming 
home,  I  said  to  sir  John  Croke,  Sir,  What,  they 
have  carried  the  poor  parsun  to  gaol?  Sir  John 
Croke  replied,  \es,  let  him  go,  and  the  devil 
go  with  him,  and  more  shall  follow  after;  have  I 
not  often  told  you,  that  if  my  brother  Larimore 
and  I  did  but  lay  our  heads  together,  none  are 
able  to  stand  against  us  ?  I  replied,  Tes,  sir 
John,  I  have  often  heard  yuu  say  so,  but  I  never 
believed  it  until  now.    , 

L.  C.  B.  Mr.  Brown,  is  all  this  true  which 
you  have  related  ? 

Mr.  Brown.  Yes,  my  lord,  .all  that  I  have 
said  is  true,  and  there  sits  sir  Joho  Croke  (point- 
ing to  him  with  bis  finger),  who  knows  that 
every  word  that  I  have  said  is  true.  * 

L,  C.  B.  If  but  ever  a  word  tliat  Mr. 
Brown  says  be  true,  it  is  asToul  a  conspiracy  as 
ever  was  beard  of. 

About  this  time  sir  John  Croke  stole  away 
from  the  bench,  without  taking  his  leave  of  my 
Lord  Chief  Baron,  or  any  of  the  Justices. 

My  L  C.  B.  said,  I«  this  sir  John  Croke  a 
gentleman,  and  contrives  such  plots  as  this.^ 
I  never  in  all  my  days  heard  of  the  like:  But  I 
think  once  in  this  place  I  met  with  one. some- 
thing like  it,  but  thi*.  far  exceeds  that,  if  this  be 
true  that  Mr.  Brown  hath  said. 

But  you  of  this  Jury,  (here  is  an  honest  man 
(said  my  lord,  pointing  to  Mr.  Wilcox)  he  over- 
throws all;  if  that  be  true  which  he  said,  then 
all  that  is  false  which  Larimore,  his  son,  Mid 
sister  hath  iwom. 
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Lariiriorf  said,  My  lord  what  I  have  tworo, 
as  to  Mr.  Hawkins  is  true. 

My  L.  C.  B,  replied.  Come,  Larimore,  tbou 
art  a  very  villain. 

Laiimore  »aid,  I  i^ibh  that  the  ground  may 
open,  aud  sw.'illow  lue,  if  aiiy  thing  that  I  have 
i\v.)ru  a^ain^t  Mr.  Haw  kins  is  ialse. 

L.  C  B.  replied,  Come,  come,  Larimore,  thou 
art  a  very  \illain ;  nay,  1  think  ibou  art  a  devil. 

Hawkins,  I  hope  your  honour,  and  this  jury, 
are  by  this  time  tally  cqnviuced,  tliat  sir  John 
Croke  is  concerned  in  this  plot ;  tor,  my  lord, 
he  hath  appeared  all  alonj^  to  be  the  grand  con- 
triver of  it,  as  appears  by  Mr.  Brown's  testi* 
mony,  and  by  what  he  said  to  Larimore  before 
me  aud  others.  See  their  charge  in  those 
words. 

L.  C.  B.  Hale  replied,  I  am  fully  satisfied, 
•nd  so  (I  think)  are  all  tiiat  heard  it:  Aud  he 
said  to  the  justices,  Geotleinen,  where  is  this  sir 
John  Croke  ?  They  r^^plied,  he  is  gone. 

L.  C.  B,  Ih  sir  John  Croke  gone?  He  said, 
gentlemen,  I  muu  not  furget  to  acquaint  you 
(for  I  thought  that  sir  John  Croke  had  been 
here  still),  that  this  air  John  Croke  sent  me  this 
morning  two  sugar-loaves  for  a  present,  pray- 
ing me  to  excuse  his  absence  yesterday.  I  did 
not  tiien  know,  so  well  as  now,  what  he  meaot 
by  them ;  but  to  save  his  credit,  I  sent  his  sugar- 
loaves  back  again.  Mr.  Harvey,  did  you  not 
send  bir  John  his  sugar-loaves  back  again  ? 

Clerk  of  the  Assize,  Yes,  my  lord,  they  were 
sent  bacV  again. 

L,  C.  B.  I  cannot  think  that  sir  John  Croke 
believes  that  the  king's  justices  come  into  the 
country  to  take  bribes.  I  rather  tliink,  that  some 
^other  person  (having  a  design  to  put  a  trick 
upon  him)  sent  them  in  his  name.  And  so 
taking  the  letter  out  of  his  bosom,  bhewing  it  to 
the  justices,  said,  Gentlemen,  do  you  know  this 
band  ?  To  which  some  of  them  replied,  they  be- 
lieved k  might  be  sir  John  Croke  s  own  hand ; 
which  letter  being  compared  with  his  Mittimus 
(for  he  had  no  clerk)  and  some  other  of  bis 
writings  there  it  plainly  appeared  to  be  his  own 
hand.  So  my  L.  C.  B.  seeing  that  (putting  op 
the  letter  again  into  hb  bosom),  said,  be  intend- 
ed to  carry  that  to  London;  and  be  added  far* 
Cher,  that  he  would  relate  the  fouine&s  of  the 
business,  as  he  found  occasions  fit  for  it. 

X.  C,  B.  said,  Mr.  Hawkins,  have  y6u  any 
more? 

Hauk.  My  lord,  I  hope  that  the  jury,  and 
your  lordship,  is  fully  satisfied  as  to  my  inno- 
cency,  if  so,  my  lord ;  but  if  not,  I  humbly  de- 
sire to  know  wherein  I  have  not  given  full  satis- 
faction, if  any  thing  else  shall  be  alledged  against 
me,  I  humbly  crave  time  and  leave  to  answer  it; 
for,  my  lord,  I  am  coyfident,  I  can  give  a  fuller 
satikfaction,  if  what  1  have  said  already  be  too 
short. 

L.  C.  B.  You  of  the  Jury,  what  do  you 
think  ?  The  prisoner  at  the  bar  desires  to  know 
whether  you  are  satisfied  as  to  the  indictment; 
if  not,  you  may  do  well  to  declare  wherein  yoo 
jou  are  oo(  satisfied. 

Jury,    It  is  a  very  plain  case,  my  lord. 


L.  C.  B.  And  I  think  so  toO|  but  it  is  a 
very  foul  one. 
L.  C.  B.  said  to  me.  Sir,  have  yoo  any  moreF 
HoM^k.  My  lord,  I  humbly  thank  your  ho- 
nour and  the  court,  for  that  great  patience  aad 
liberty  I  have  had,  and  intend  to  say  no  Aorc^ 
but  with  Quiotilian'  I  conclude,  *  innoccotia 
'  uielior  est  qiiim  eloquentia/  iunocenoe  is 
better  than  eloquence. 

^!y  Lord  Chief  Baron  Hale's  Direelions  to  iht 
Jury  were  to  this  rffecl : 

X.  C.  B.  said,  You  that  are  of  the  jury,  the 
prisoner  at  the  bar  stands  indicted  for  robbing 
this  Larimore,  and  you  have  beard  at  large 
both  the  prosecutor's  evidence  to  prove  lum 
guilty  (which  if  you  do  believe)  1  never  beard 
a  fuller.  And  Sdly,  You  have  also  heard  the 
prisoner's  defence,  wherein  (as  I  think)  he  hath 
as  fully  ans wared  the  same  charge.  I  shall, 
First,  repeat  the  evidence  against  him,  which 
consists  of  two  branches;  the  fir»t  is  the  pro- 
secutor's proof  of  this  indictment ;  aud  second* 
ly,  his  charging  him  with  other  crimes  of  tb% 
like  nature,  as  the  stealing  of  Chilton's  boots» 
and  the  picking  of  Noble's  pocket. 

1.  For  to  prove  him  guUty  of  robbing  him,  ht 
observes  this  method  : 

First,  He  hinsself  swears,  that  he  saw  the 
prisoner  at  the  bar  commit  the  robbery. 

Secondly,  His  son  and  sister  swear,  that 
tbey  saw  mm  run  out  of  the  house  at  the  same 
time. 

Thirdly,  He  brines  in  four  or  five  persons 
that  swear  the  gold  ring,  and  the  five-shilling 
piece,  was  found  in  the  house  of  him  that  is  now 
the  pnsoner  at  the  bar. 

Foortlily  and  Lastly,  He  proves  b^  two  wit- 
nesses, that  the  gold  ring  and  the  nvo-sbilliog 
piece  was  pawned  to  him. 

And  for  the  first  of  these,  Larimore  swears* 
that  upon  Friday  the  18th  of  September  last 
past,  he  lockt  his  doors,  between  twelve  and 
one  of  the  clock  at  noon,  and  went  out  (leaving 
nobody^ at  home)  to  pluck  bemp,  about  two 
furlongs  from  his  noute,  where  he  stayed  with 
the  rest  of  his  family  till  within  an  hour  and  a 
half  of  sunset ;  at  wbich  time,  he  coming  home, 
found  his  doors  open,  and  ran  op  into  his  cham- 
ber, aud  there  through  the  chinks  of  the  loft- 
boards  he  swears  that  he  saw  the  prisoner,  now 
at  the  bar,  ransacking  and  rifling  of  a  box,  in' 
which  was  at  that  time  a  holland  apron,  and  a 
purse,  in  which  purse  was  two  gold  rings,  two 
pieces  of  gold,  and  nineteen  shulings  in  silver, 
all  which  said  ring's,  gold,  and  silver,  with  the 
said  apron,  he  swears  thiPt  he  did  see  the  pri- 
soner now  at  (be  bar  turn  out  of  the  said  purse, 
take,  and  feloniousljf  carry  away,  except  one 
piece  or  two  of  the  silver,  and  shews  the  venr 
purse  out  of  which  he  *saw  him. take  them.  If 
you  compare  the  evidence  witb  the  Indictment 
voji  niav  see  the  policy  of  the  prosecutor;  for 
be  would  gladly  seem  a  moderate  prosecutor, 
by  indicting  him  for  felony  only,  as  the  steal* 
ing  of  rings  and  money,  &c.  But  by  his  evidence 
he  would  as  gladly  charge  biaa  with  boi^gbry 
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•1m>,  for  he  sweairSy  he  broke  open  or  picked 
the  locks  of  his  doorsj  and  box,  which  hy  lew 
it  the  same. 

And  Secondly^  To  corrobonte  this  his  evi-> 
dence,  he  brings  in  two  witnesses  more,  viz. 
his  son,  and  sister  Beamslej,  and  they  swear 
that  they  did,  at  the  same  time,  bee  the  pri- 
.soner  that  is  now  at  the  bar  run  out  of  Lori- 
more's  honse,  with  a  great  bnnch  of  keys  in  his 
handy  and  he  hid  himself  ainon|;st  beans  and 
weeds :  and  note  the  keys,  id  intimate  that, 
by  the  help  of  those,  he  picked  Lartmore*s  locks. 

Thirdly,  He'bringii  in  his  son,  Dodsworth 
Croke,  the  constablei  and  titbing-man,  whieh 
all  swear  that  thev  found  this  gold  ring  and  fire 
aliilling  piece  of  surer  in  a  basket  hanging  npon 
a  pin,  in  the  house  of  the  prisoner  at  tne  b«r 
with  a  few  eggs,  which  the  prisoner  at  the  bar 
the  day  befoie  bad  stolen  from  him. 

And  Foatthly  and  Lastly,  He  bring;!  in  one 
of  Sir  John  Croke^s  sooSyandMr*  C^od,  who 
swear,  that  the  one  pawned  the  ring,  the  ether 
the  five-shilling  piece  to  Lariroort. 

Thus  Larimore  swears  he  saw  the  prisoner 
cob  him,  his  son  and  sifter  swear^  that  Uiey  saw 
him  run  oat  of  the  house,  the  same  time  four 
more  swear,  they  foand  the  ring  and  five^shil- 
ling  piece  in  his  house  npon  search :  and  lastly 
two  swear  that  the  ring  and  five^^hiUing  piece  ^ 
was  pawned  to  him.  If  all  this  be  true,  he 
ilkust  needs  be  guilty;  and  if  so,  although  I 
haven  great  respect  for  his  calling,  yet  that 
shall  no  ways  excuse  him,  but  rather  aggravate 
his  crime.  And  thus  much  touching  the  In* 
dictroent. 

And  Secondly,  He  seems  to  chaige  him  with 
ether  acts  of  the  like  nature ;  as,  1.  He  brings 
ki  one  Chilton  to  swear^  that  the  prisoner  at 
the  bar  did  steal  a  pair  of  boots  from  him,  and 
four  or  five  persons  swear,  that  they  did  hear 
Chilton  say  he  did.  9,  He  brings  in  one  Boyoe 
from  London,  a  person,  I  think,  of  no  great 
credit;  he  swears,  that  he  saw  the  prisoner  at 
the  bar  aboat  two  years  ago,  have  his  hand  in 
the  pocket  of  one  James  NoUe,  and  that 
Noble  said,  that  he  lost  a  gold  ring,  and  a  piece 
of  gold  at  the  same  time.  This  (if  true)  would 
render  the  prisoner  now  at  the  bar  obnoxious 
to  any  jury:  thus  fiEtr  the  evidence  against  the 
prisoner  at  the  bar. 

Now  we  come  to  the  prisoner's  Defence, 
which  because  it  is  so  full,  I  shall  be  the  briefer 
in  it.  The  parts  of  his  Defence  were  two,  as 
himself  observed.    1.  He  shews  how  too  im- 

grobable  it  is.  And  3.  How,  impossible  that 
e  should  be  guilty  of  this  charge. 
First,  That  it  is  not  likely  tlmt  Larimore  was 
robbed  at  all,  because  he  did  not  declare  it  to 
any  of  hb  neighbours,  as  soon  as  he  saw  the 
robbery  committed;  again,  he  varies  as  to 
the  time  when  it  was  done,  for  that  he  told  his 
brother  Beamsly,  that  he  had  lost  the  ring  and 
five-shilling  piece,  before  there  was  any  difife- 
rence  between  him  and  the  prisoner  at  the 
bar,  as  appears  by  Mr.  Wilcox,  and  that  diffe- 
rence began  in  Michaelmas  terra,  1667 :  and 
before  isir  Joha-Cwke  ho  coatecd  that  he  had 


lost  thb  a  iHoDth  before  tlie  prisoner  (vis.  Mr. 
Hawkins)  was  committed,  which  must  be  about 
the  19th  of  August,  1668.  And  in  court  he 
swears  that  he  saw  the  prisoner  at  the  bar  rob 
him  of  the  same  gold  ring,  and  five-shilling 
piece  of  silver,  upon  Friday  the  18(h  of  Sep- 
teniber  1668,  an  nour  and  half  before  sunset ; 
all  this  cannot  be  true ;  and  for  the  wafraot, 
that  bears  date  a  day  before  the  robbery  was 
committed.  Whereupon  the  judge  said  to 
Laricnore,  Come,  thou  art  a  cunning  fellow,  for 
thou  wen  test  to  sir  Richard  Figot  for  a  warrant 
on  tbe  17th  day  and  was  not  robbed  until  the 
18tb  day;  Larimore,thou  knewest,  it  seems,  upon 
tbe  17  th  day,  that  thou  shouldest  be  robbed  on 
the  18th  day,  that  the  prisoner  now  at  the  bar 
should  rob  thee :  sorely,  thou  can'st  divine,  if 
all  this  be  true.  Again,  it  is  likely,  that  when 
the  prisoner  at  the  bar  was  charged  with  flat  fiS 
lony  at  his  own  doors,  the  constable  likewito 
threatning  to  break  open  his  honse  to  search,  if  . 
he  had  been  ^[uiUy,  his  wife  and  himself  having 
the  opportunity  of  going  abroad  after  they  had 
so  charged  him,  white  they  were  ^oae  to  oou- 
sult  with  sir  John  Croke,  as  the  prisoner  at  the 
bar  sufficiently  proved  they  did,  by  the  testimoy 
of  several  witnesses,  (as  Mr.  Read,  Mr.  San- 
ders, and  others)  that  in  all  that  time  he  voulci 
not  have  made  his  escape,  or  at  least  found  a 
more  convenient  place  to  convey  a  ring,  and 
five-shilling  piece,  than  to  let  it  remain  all  that 
time  in  a  little  basket  with  a  few  eggs,  hanging 
on  a  pin  ?  Again,  who  came  first  into  the.  room 
where  this  egg-basket  hung  ?  Why,  Larimore, 
And  who  took  down  tbe  basket  ?  Larimore. 
Who  turned  out  the  eggs  ?  Larimore.  And  who 
had  the  dressing  of  the  eggs  ?  Larimore*  He  is 
a  special  cook.  You  ^tlemen  of  the  jury,  it 
is  an  easy  thin^  for  Larimore  to  iugsle  a  ring  and 
five  shillmg  piece  into  a  basketTne  being  tho 
first  that  came  into  the  room  ;  as  he  put  up  Ids 
hand  to  take  down  the  basket,  he  might  with 
case  enough  convey  such  things  as  those  were 
into  it.  All  this,  and  many  more,  are  pro- 
bable circumstances  to  move  you  and  me  to 
believe,  that  it  is  not  posuble  that  the  prisoner 
at  the-  bar  is  guilty  of  this  robbery ;  but  that 
I  must  leave  to  you  to  consider  of. 

A^Jn,  The  Prisoner  at  the  bar  proves  the 
whoie  business  to  be  but  a  mere  contrivance  of 
sir  John  Croke's  and  this  Larimore's,  on  por- 
pose  to  ruin  him,  as.  is  fully  made  manifest  by 
the  testimony  of  Mr.  Brown,  who  justifies,  that 
upon  Wednesday  the  16th  of  September  last 
past,  and  but  two  days  before  this  pretended 
robbery,  he  hoard  sir  John  Croke  advise  this 
Larimore  to  fetch  a  warrant  to  search  the  house 
of  the  prisoner  at  the  bar,  and  then  to  convey 
gold  and  silver  into  it;  which  having  done, 
charge  him  with  flat  felonv,  and  bring  him  be- 
fore the  said  sir  John  Croke,  and  no  other  jus- 
tice, he  then  promis  ng  to  the  said  Larimore  to 
commit  him  to  the^gaol  without  bail,  and  bang  ^ 
him  at  the  next  assizes,  which  is  now:  And,  as 
I  take  it,  they  do  aim  at  it.  You  of  this  jury, 
if  you  do  bdieve  what  Mr.  Brown  saitb,  it  i^  as 
foul  a  conspiracy  aeever  was  heard  oft  And  t 
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am  apl  to  think  it  may  be  probable,  bacaaie 
that  sir  John  Croke  nod  Larimore  did  threaten 
,  tt»  ciist  thU  Mr.  Bruwn  into  prison,  and  so  ruin 
hiui,  if  he  caiiie  duwn  and  testified  his  know- 
ledi^e  about  this  business,  which  thing  is  of  a 
very  Hi  consequence.  Again,  it  seems  Ukeiy 
that  Mr.  Brown  may  be  credited,  if  y<iu  com- 
pare thrir  actions  with  the  times;  for  upoo 
Tuesday  Mr  John  arrested  the  prisoner  upon  a 
l«>i|(ned  action  of  KXW.  Upon  Wednesday 
the  plot  was  concluded  upon  by  sir  John  Croke 
and  Larimore,  as  may  appear  by  Mr.  Brown*s 
testimony.  On  I'hursday  they  procured  of  sir 
Kichard  Pigfitt  the  wiirrant  to  search.  On  Fri- 
day, larimore  pretends  that  he  was  robbed 
(chough  in  truth  there  appears  no  such  thing). 
Upon  Saturday  the  prisoner's  huiaie  was  broke 
open,  and  he  apprehended ;  and  upon  Sunday 
be  was  carried  to  the  gaol  t  It  was  a  good  week's 
work.  But  there  is  an  honest  man,  said  my 
lord  chief  baron  (pointing  at  Mr.  Wilcox),  he 
knocks  down  all ;  for  he  justifies,  that  be  came 
to  Lartmorc'b  house  upon  Friday  the  18th  of 
September  last  past,  (it  beint  the  same  day  that 
he  swears  he  saw  the  prisoner  at  the  bar  rob- 
bing him,  and  an  hour  and  half  before  son-set) 
and  tliere  continued  till  it  was  near  niglit ;  and 
he  further  saith,  that  Larimore  was  with  him 
ail  that  afternoon.  And  he  said,  that  Larimore 
was  not  robbed  that  afternoon,  nor  was  Mr. 
Hawkins  there  at  that  time.  If  this  that  Mr. 
Wiicox'saith  be  true,  then  all  that  Larimore,  his 
•on,  and  sister  hath  sworn  must  need  be  false. 

And  as  touching  the  boots,  Chilton  swears 
that  he  had  legged  a  pair  of  boots  for  the  pri- 
soner at  the  bar,  and  laid  them  in  his  sliop  win^ 
dow,  for  him  to  take  along  with  him  as  he  went 
by,  w  hich  he  did,  and  paid  him  for  his  work  ; 
and,  ytt  this  Larimore,  sir  John  Croke,  Crox- 
•tone,  and  others,  did  use  their  utmost  endea- 
vours to  »tir  up  this  Chilton  to  indict  the  pri- 
soner at  the  bar  for  stealing  of  them  (Croxscone 
promising  him  to  hear  him  out  ia  it).  This  can 
argue  nrtUiing  else  but  malice  in  those  persons : 
;  And  for  that  which  Boyce  swears,  is  a  stoiy 
'  that  can  argae  nothing  else ;  for  neither  is  No- 
ble here  to  prosecute,  nor  can  Boyce  swear  that 


the  prisoner  at  tlie  bar  did  pick  hie  pockety  or 
that  Noble  ever  said  he  did. 

Thus  I  have  repeated  the  Evidence  to  prove 
him  guilty,  and  have  not  I  think  omitted  any 
thing  in  it  that  is  material.  Which  if  yon  do 
believe,  he  must  needs  be  guilty.    And  also  the 

frisoner's  defence,  which  I  think  is  sufficient, 
t  is  a  plain  cose,  and  I  suppose  you  need  not 
go  from  the  bar;  but  that  I  leave  to  yon. 

And  so  the  Jury  not  stirring  from  the  bar, 
which  the  Clerk  observing,  he  called  the  Jury, 
who  severally  answered  to  their  names ;  which 
being  done,  the  Clerk  of  the  Arraignments 
asked  whether  they  were  all  agreed  upon  their 
verdict. 

Jitty,    Yes,  we  are  all  agreed. 

CUrk.    Who  shall  speak  for  you  f 

Jufy,    Onr  Foreman. 

Clerk.  Robert  Hawkins,  hold  up  thy  banS, 
Which  I  did. — Jurj,  look  upon  the  prisoner  at 
the  bar.  How  saj  you  ?  Is  he  Guilty  of  the  Fe- 
lony whereof  he  stands  indicted,  or  Not  Guilty  f 

Foranan  of  ike  Jury  said,  Not  Guilty,  mjr 
lord. 

L.  C.  B.  HuU  said  to  the  Jury,  You  have 
found  like  honest  men :  I  do  believe,  that  Ite  ia 
not  guilt  J.  And  he  said  to  Larimore,  Thuu 
art  a  very  villain. 

Gaoler  said.  Is  Mr.  Hawkins,  my  lord^  dis* 
charged  of  bb  imprisonment  ? 

L.  C.  B.  replied,  Yes,  yes,  he  is  dischaiged, 
paying  his  foes. 

Hawk.  May  it  please  your  bononr,  my  lord^ 
I  am  poor;  and  this,  with  other  troubles,  which 
they  have  unjustly  occasioned,  hath  cost  roc  a 
great  deal  of  money  already. 

L,  C.  B.  I  cannot  help  that,  nor  can  I  gire 
away  otlier  mens'  rights ;  if  they  will  not  remit 
their  fees,  you  roust  pay  them. 

Haak.  I  humbly  thank  yoor  honour,  and 
shall  observe  your  lordship's  commands. 

And  so  tiie  Court  arose^  there  being  no  other 
business  but  my  trial  the  whie  morning,  which 
lasted  from  eight  until  one.  So  as  soon  as  my 
trial  was  over,  sir  John  Croke,  Larimore,  and 
the  rest  of  that  crew,  fled  privately  oat  of  Ailet* 
bury,  and  durst  not  stay. 


SSO,  The  Trial  of  William  Penn  and  William  Mead,  at  the 
Old  Bailey,  for  a  Tumultuous  Assembly :  22  Chables  II. 
A.o.  1(J70.    [Written  by  themselves.*J 

[To  the  account  printed  in  1670  there  is  this  In- 
troduction :  *'  As  there  can  be  no  observation 
where  there  is  no  action ;  so  it  is  impossible, 


-  *  Pobtished  in  the  same  year  nnder  the  title 
Of  *'  The  People's  Ancient  and  Just  Liberties, 
^  asserted,  in  the  Trial  of  William  Penn  and 
<<  William  Mead,  at  the  Sessions,  held  at  the 
**  Old- Bailey,  in  London,  the  1st,  3rd,  4th 
^*  and  5ch  of  Sep.  1670,  agunst  the  most  ai- 
<'  hitrary  procedure  of  that  Conrt.'' 
**  Isaiah,  a.  1.  9.  ^  Woe  unto  them  that  de- 
eree  uurighteoiia  decrees,  and  wiite  griev- 


there  should  hen  judicious  inteHigeoce,  with- 
out due  observation.  And  since  there  can 
be  nothing  more  seasonable  than  a  right  in- 


ousness,  which  they  have  prescribed ;  to  torn 
away  the  needy  from  judgment,  and  to  take 
away  ttie  right  ifrom  the  poor,  he/' 
Psalm  xciv.  SO.  **  Shall  the  throne  of  iniquitv 
have  fellowship  with  thee,  which  frametli 
tcischief  by  a  law.** 

'  Sic  vob,  sic  jubco,  itatpio  ratione  voluntas.' 
With  a  Piefntery  Addrtss  «  foUowft: 
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fomiatioo,  especially  of  Public  Acts;  tod 
wf  11  kuowiniE,  how  induitrious  some  will  be, 
to  mis-represent  this  'iVial  lo  the  disadvao- 
Uige  of  the  cause  and  prisoneiy,  it  was 
thought  requiaite,  in  defence  of  both,  and 
for  the  satisfaction  of  the  people^  to  auike  it 
more  public ;  nor  can  there  be  any  business 
wherein  tlie  people  of  England  are  more 
concerned,  than  in  that  which  relates  to  their 
livil  and  religious  liberties,  questioned  in  the 
persons  above  named,  at  the  Old-Bailey, 
the  1st,  Srdy  4th,  and  5ih,  of  Sept.  1#70.*'] 

Present,  Sam.  Starliog,  mayor;  Tho. 
Uoweli,  recorder;  Tho.  Bludwortli,  William 
Peak,  John  Robinson,  Richard  Ford,  and  Jo- 

To  THE  EmGLISR  R£A0KX« 

"  If  ever  it  were  time  to  speak  or  write,  it  is 
now,  so  many  strange  occurrences  requiring 
both.  How  much  thuu  art  concerned  in  this 
ensuing  Trial,  where  not  only  the  Prisoners, 
but  tlie  Fundamental  Laws  of  England,  have 
been  most  arbitrarily  arraigned,  reao,  and  thou 
mayest  plainly  judge. 

**  Liberty  of  Conscience  is  counted  a  pre- 
tence for  Rebellion,  and  religious  assemblies, 
routs,  and  riots;  and  the  defenders  of  both,  are 
.them,  reputed  factious  and  disaffected. 

*<  Magna  Charta,  is  Magna  f with  the 

Recorder  of  London ;  and  to  demand  right  an 
affront  to  the  court. 

'^  Will  and  Power  are  their  great  charter,  but 
to  call  for  England's,  is  a  crime,  incurring  the 
penalty  of  their  Bale-dock,  and  Nasty-hole, 
Bay,  the  menace  of  a  Gag,  and  Iron  Shackles 
too. 

*'  The  Jury,  Umugh  proper  judges  of  law  and 
fact,  they  would  have  over-ruled  in  both,  as  if 
their  Verdict  signified  no  more,  than,  to  echo 
back  the  illegal  Charge  of  the  Bench ;  and  be- 
cause their  courage  and  honesty  did  more  than 
bold  pace  with  the  threat  and  abuse  of  those, 
who  sat  as  judges,  after  two  days  and  two 
nif^hts  restraint  f<>r  a  verdict,  in  the  end  were 
finied  and  imprisoned,  for  giving  it. 

*'  O !  what  monstrous,  and  illegal  proceed- 
ings are  these  ?  Who  reasonably  can  call  his 
caat  his  own  ?  When  property  is  mode  sub- 
servient to  the  will  and  interest  of  his  judges ; 
or,  who  can  truly  esteem  himself  a  free  man  ? 
When  all  pleas  for  liberty  are  esteemed  sedi- 
tion, and  the  laws,  that  give,  and  maintain 
them,  so  many  insignificant  pieces  of  forma- 
lity. 

"  And  what  do  they  less  than  plainly  tell  os 
so,  who  at  will  and  pleasure  break  open  our 
Jocks,  rob  our  houses,  raze  their  foundations, 
imprison  oar  persons,  and  finally  deny  us  jus- 
tice to  our  relief;  as  if  they  then  acted  most 
like  christian  jnen,  when  they  were  most  bar- 
barous, in  ruining  such,  as  really  are  so ;  and 
that  no  sacrifice  could  l>e  so  acceptable  to  God, 
as  the  destruction  of  those,  that  most  fear  him. 

**  In  shor(.  That  the  conscientious  bhoqld 
#nly  be  abnoauous,  and  thejust  demand  of  our 


seph  Sheldon,  aldermen;  John  SroUh  and 
James  Edwards,  sherifl&;  and  Richard  Browne. 

Cryer.  «  O  Yes !  Thomas  Veer,  Edward 
Bushel,  John  Hammond,  Charles  Milsoo,  Gre- 
gory Waiklet,  John  Brightman,  William 'Plum- 
sted,  Henry  Henley,  Thomas  Damask,  Henry 
Michel,  William  iJever,  John  Baily,  yon  shall 
well  and  truly  try,  and  true  deliverance  make 
betwixt  our  sovereign  lord  the  king,  and  the 
prisoners  at  tlie  bar,  according  to  your  evi* 
dence.    So  help  you  God.' 

The  Indictment  sets  forth,  *  That  William 
'  Penn,  Gent,  and  William  Mead,  late  ofLon- 
'  don,  linen  draper,  with  divers  other  persons 
<  to  the  jurors  unknown,  to  the  number  of 

*  300,  the  X4th  day  of  August  in    the    SSd 

religious  liberty,  the  reason,  why  we  should  ba 
denied  our  civil  freedom,  as  if  to  be  a  Chris-, 
tian  and  an  Englishman  were  inconsistent,  and 
that  so  much  M>licitude  and  deep  contrivance, 
should  be  employed  only,  to  ensnare,  and  ruin, 
so  many  ten  thousand  conscientious  families, 
so  eminently  industrious,  serviceable,  and  ex- 
emplary, wnilst  murder  c^n  so  easily  obtaiu 
pardons,  rapes  be  remitted,  public  unclean* 
ness  pass  unpunished,  and  all  mannef  of  levity, 
prodigality,  excess,  profaneness,  and  atheism, 
universally  connived  at ;  if  not  in  some  respect 
manifestly  encouraged,  caimot  but  be  detest- 
ably abhorrent,  to  every  serious  and  honest 
mind. 

'*  Ytt  that  this  lamentable  state  is  true,  and 
the  present  project  in  hand,  let  the  London's 
Recorder,  and  Canterbury's  Chaplain  be 
heard. 

''The  first  in  his  public  panegjfric,  upon  tba 
'  Spanish  Inquisition,  highly  admiring  tne  pru- 
'  dence  of  the  Romish  Church,  in  the  erection 
'  of  it,  as  an  excellent  way  to  prevent  Schism,' 
which  unhappy  expression,  at  once  passeth  sen- 
tence, both  against  our  fundamental  laws,  and 
Protestant  Reformation. 

"  The  second,  In  his  printed  mercenary  Dis- 
course against  Toleration,  asserting  for  a  main 
principle,  '  That  it  would  be  less  injurious  to 
'  the  government,  to  dispense  with  prophaoo 

*  audloose  persons,  than  to  allow  a  toleration 
'  to  religious  dissenters :'  It  were  to  over-do 
the  business,  to  say  any  more,  where  there  is 
so  much  said  already. 

''  And  therefore  to  conclude,  we  cannot 
choose  but  admonish  all,  as  well  persecutors 
to  relinquish  their  heady,  partial,  and  inhuman 
prosecutions,  as  what  will  certainly  issue  in  dis- 
grace here,  and  ineviuble  condign  punishment, 
hereafter,  as  those  who  yet  dare  express  their 
moderation,  however  out  of  fashion,  or  made 
the  brand  of  fanaticism,  not  to  be  huffed,  or 
menaced,  out  of  tFiat  excellent  temper,  to  make 
their  parts,  and  persons  subservient  to  the  base 
humours,  and  sinister  designs  of  the  biggest 
mortal  upon  earth :  But  to  reverence  and  obey 
the  eternal  just  God,  before  whose  great  tribo* 
nal  all  must  render  their  accounts,  and  where 
he  will  recompcoce  to  every  person  accordiog 
to  his  works.'' 
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year  of  the  king,  mhont  eleven  of  the  clock 
in  the  foreoooo,  the  swne  day,  with  force  anil 
annty  &c.  in  the  parish  of  St.  Bennec  Graoe- 
church  in  Bridge-ward,  London,  in  the  street 
called  >  Grace-church  street,  uiilftwfttlly  and 
tomiiltaottsly  did*  assemble  and  congrmte 
themselves  together,  to  the  distarbance  of  the 
peace  of  the  said  lord  the  kin|^:  and  the 
foresaid  William  Penn  and  William  Mead, 
together  with  oilier  persons  to  the  jurors 
aforesaid  unknown,  then  and  there  so  anem- 
bled  and  congregated  together;  the  aforesaid 
Willimn  Penn,  by  aereement  between  him 
and  William  Mead  bmre  made,  and  by  abet- 
ment of  the  aforesaid  William  Mead,  tlien 
and  there,  in  the  often  street,  did  take  upon 
himself  to  preach  and  speak,  and  then  and 
there  did  preach  and  speak  unto  the  aforesaid 
William  Head,  and  other  persons  there,  in 
the  street  aforesaid,  being  assembled  and 
congregated  together,  by  reason  whereof  a 
great  concourse  and  tumnlt  of  people  in  the 
street  aforesaid,  then  and  there,  a  long  time 
did  remain  and  continue,  in  contempt  of  the 
said  lord  the  kin^  and  of  hb  law,  to  the  great 
disturbance  of  hjs'ptace ;  to  the  mat  terror 
and  disturbance  of  many  of  his  liege  people 
and  sabjects,  to  the  ill  example  of  all  others  in 
the  like  case  oflGenders,  and  against  the  peace 
of  the  said  lord  the  king,  his  crown  and 
dignity.' 

What  say  you,  William  Penn  and  William 
Mead,  are  you  Guilty,  as  you  stand  indicted, 
in  manner  and  form,  as  aforesaid,  or  Not 
Guilty  ? 

Penn,  It  is  impossible  that  we  should  be 
able  to  remember  the  Indictment  verbatim^ 
and  therefore  we  desire  a  copy  of  it,  as  is  cus- 
tomary on  the  like  occasions. 

Recorder.  You  most  first  plead  to  the  in- 
dictment, before  you  can  hare  a  copy  of  it. 

Penn,  I  am  unacquainted  with  the  formality 
of  the  law,  and  therefore  before  I  shall  answer 
directly,  I  request  two  things  of  the  court.  1. 
That  no  advantage  may  be  taken  against  me, 
nor  I  deprired  of  any  nenefit,  which  I  might 
otherwise  have  received,  fi.  That  you  will 
promise  me  a  fair  hearing,  and  liberty  of  mak- 
ing my  defence. 

Court.  No  advantage  shall  be  taken  against 
^oo ;  you  shall  have  liberty ;  you  shall  be 
heaitl.      \ 

Penn,  Then  I  plead  Not  Guilty  in  manner 
and  form. 

Clerk,  Whatsayest  thou,  William  Mead, 
art  thou  Guilty  in  manner  and  form,  as  thou 
standest  indicted,  or  Not  Guilty  ? 

Mead.    I  shall  desire  the  same  liberty  as  is 
promised  William  Penn. 
Court,  sYoo  shall  have  it. 
Mead,    Then  I  plead  Not  Guilty  in  manner 
and  form. 

The  Court  adjourned  until  the  afternoon. 

Crier,    O  Yes,  he. 

Clerk.  Bring  William  Penn  and  William 
Mead  to  the  bar. 


Obter,  The  said  Prisoners  were  brought, 
but  were  set  aside,  and  other  business  prose- 
cuted. Where  we  cannot  choose  but  observe, 
that  it  was  the  constant  and  unkind  practices 
of  the  court  to  the  prisoners  to  make  them 
wait  open  the  triab  of  felons  and  murderers, 
thereby  designing,  in  all  probability,  both  to 
aflfront  and  tire  them. 

After  five  hours  atteodance,  the  eoart 
broke  up  and  adjourned  to  the  third  instant. 

The  dd  of  September,  1670,  the  court  sat. 

Crier,    O  Yes,  &c. 

Clerk,  Bring  WiUiaro  Ptenn  and  Williaia 
Mead  to  the  bar. 

JIfejfOr.  Sirrah,  who  bid  you  pot  off  thdr 
hats }  put  on  their  hats  again. 

Obur,  Whereupon  one  of  the  officers  put* 
ting  the  prisoners  hau  upon  their  heads  (pur- 
snant  to  the  order  of  the  court)  brought  them 
to  the  bar. 

HeetrdL    Do  yon  know  where  yon  are  ? 

Penn,    Yee. 

Jlecerd.  Do  not  yon  know  it  is  the  king's 
court. 

Pews.  I  know  it  to  be  a  court,  and  I  sup- 
pose it  to  be  the  king's  conrt. 

Record,  Do  you  not  know  there  is  respect 
due  to  the  conrt  ?— Pena.    Yes. 

Record,    Why  do  you  not  pay  it  then  ? 

Pemi.    I  do  so. 

Record,  Why  do  you  not  pull  off  your  hat 
then? 

Pcmh.  Becaose  I  do  not  believe  that  to  be 
anyiespect. 

Kecord,  Well,  the  conrt  sets  forty  marks  a 
piece  upon  your  head%  as  a  fine  for  yonr  con- 
tonspt  of  the  court. 

Pemi.  I  desire  it  might  be  observed,  that 
we  came  into  the  court  with  our  hats  off  (that 
is,  taken  off,)  and  if  they  have  been  put  on 
since,  it  was  by  order  from  the  bench ;  and 
therefore  not  we,  but  the  bench  should  be 
fined. 

Mead,  I  have  a  question  to  ask  the  Re-> 
oorder;  am  I  fined  also  f 

Record,    Yes. 

Mead.  I  desire  the  Jufj,  and  all  people 
to  take  notice  of  this  injustice  of  the  recoitler. 
Who  spake  to  me  to  pull  off  my  hat?  and  yet 
hath  he  put  a  fine  upon  my  head.  O  fear  the 
Lord,  and  dread  his  power,  and  yield  to  the 
euidaoce  of  his  holy  spirit,  for  he  is  not  fiw 
firom  every  one  of  you. 

The  Jury  sworn  again. 

Obser,  J.  Robinson,  lieutenant  of  the  Tower, 
disingenuously  objected  against  Edward  Bushel, 
as  if  he  had  not  kissed  the  book,  and  therefore 
would  hkve  him  sworn  again  :  though  indeed 
it  was  on  purpose  to  have  made  use  of  his  ten- 
derness of  conscience  in  avoiding  reiterated 
oaths,  to  have  pot  him  by  his  being  a  juryman, 
apprehending  him  to  be  a  person  not  fit  to  an-' 
swer  their  arbitrary  ends. 

The  Clerk  read  the  Indictment,  as  aforesaid. 

Clerk.  Crier,  call  James  Cook  into  the 
court,  give  him  his  oath. 
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Clerk.  James  Cook|  lay  your  hand  upon  the 
book :   '  The  evidence  yoa  shall  give  to  the 

*  court,  betwixt  our  sovereign  the  king,  and  the 

*  prisoners  at  the  bar,  shall  be  the  truth,  and 

*  the  whole  truth,  and  nothing  but  the  truth. 

*  So  help  you  God/ 

Cook,  I  was  sent  for,  from  the  Exchange,  to 
go  and  disperse  a  meeting  in  Gracechurch- 
Street,  where  I  saw  Mr.  Penn  spiking  to  the 
pe6ple,  hut  I  could  not  hear  what  he  said,  be- 
cause of  the  nuise:  I  endeavoured  to  make 
way  to  take  him,  but  I  could  not  get  to  him 
for  the  crowd  of  people ;  upon  which  capt 
Mead  came  to  me,  about  the  kennel  of  the 
street,  and  desired  me  to  let  him  go  on ;  for  when 
he  had  done,  he  would  bring  Mr.  Penn  tii  me. 

Court.  What  number  do  you  xiiiuk  might  be 
there  } 

Cook,  About  three  or  four  hundred  people. 

Court,  Call  Richard  Read,  ^ive  him  his  oath. 

Read  being  sworn  was  ask^i.  What  do  you 
kno  w>  concerning  the  prboners  at  the  barf 

Read.  My  lord,  1  went  to  Gracechurch- 
Street,  where  I  found  a  great  crowd  of  people, 
and  I  heard  Mr.  Penn  preach  to  them  ;  and  ,1 
saw  capt.  Mead  speaking  to  lieutenant  Cook, 
but  what  he  said,  I  could  not  tell. 

Jlfea^.  What  did  William  Penn  say  ? 

Read.  There  waa  such  a  great  noise,  that  I 
could  not  tell  what  he  said. 

Mead.  Jury,  observe  this  evidence,  he  saith 
he  heard  him  preach,  and  yet  saith,  he  doth  not 
know  what  he  said. 

Jury  take  notice,  he  swears  now  a  clean  con- 
trary thing  to  what  he  swore  before  the  mayor 
when  we  were  committed :  for  now  he  swears 
that  he  saw  ipe  in  Gracechurch-Street,  and  yet 
iwore  before  the  mayor,  when  I  was  com- 
mitted, that  he  did  not  see  me  there.  I  appeal 
to  the  mayor  himstlfi  if  this  be  not  true.  But 
no  answer  was  given. 

Court,  What  number  dp  you  think  might  be 
there? 

Read,  About  four  or  five  hundred. 

Penji.  I  desire  to  know  of  him  what  day  it 
was  ? 

Read.  The  14tb  day  of  August. 

Pejifi.  Did  he  speak  to  me,  or  let  me  know 
he  was  there  ?  for  I  am  very  sure  I  never  saw  him. 

CUr.  Crier,  call mto  the  court. 

Court.    Give  him  his  oath. 

■  ■  ■  ■.  Mv  lord,  I  saw  a  great  number  of 
people,  ana  Mr.  Peon,  I  suppose,  was  speak- 
ing ;  I  saw  him  ntake  a  motion  with  his  hands, 
and  heard  some  noise,  but  ooold  not  under- 
stand what  he  said.  Bat  for  capt.  Mead,  I 
did  not  see  him  there. 

Rec.  What  say  yoa,  Mn  Mead,  were  yon 
there? 

Mead.   It  is  «  maxim  in  yoar  own-  law, 

*  Nemo  unetar  accusara  sdipiam,'  which  if  it 
be  not  troe  Latin,  I  tm  tare  it  is  troe  English, 

*  That  no  man  •  is  boond  to  accuse  himself.' 
And  why  dost  thou  offer  to  insnare  roe  with 
aach  a  question?  Doth  not  this  diew  thy 
malice  ?  Is  this  like  noto  a  jadge,  that  ought  to 
be  counsel  for  the  piisooer  at  the  bar  ? 


'Rec,  Sir,  hold  your  tongue,  I  did  not  go 
about  to  insnare  you. 

Penn,  1  desire  we  may  come  more  close  to 
the  point,  and  that  silence  be  commanded  i^ 
the  court. 

Crier.  O  yes,  all  manner  of  persons  keep 
silence  upon  pain  of  imprisonment.  Silence 
in  the  court. 

Penn.  We  confess  ourselves  to  be  so  far 
from  recanting,  or  declining  to  vindicate  the 
assembhng  of  ourselves  to  preach,  pray,  or 
worship  the  Eternal,  Holy,  Just  God,  that  we 
declare  to  all  the  world,  that  we  du  believe  it 
to  be  our  indispensable  duty,  to  meet  inces- 
santly upon  so  good  an  account ;  nor  stiall  all 
the  powers  upon  earth  be  able  to  divert  ua 
from  reverencing  and  adoring  our  .God  who 
made  us. 

Brown,  You  are  not  here  for  worshipping 
God,  but  for  breaking  the  law  ;  you  do  yoi^r- 
selves  a  grtiat  deal  of  wrong  in  going  on  in  that 
discourse. 

Penn.  I  affirm  I  have  broken  no  law,  nor 
am  I  Guilty  of  the  indictment  that  is  IsLJui  to 
my  charge ;  and  to  the  end  the  bench,  the 
jury,  and  myself,  with  these  that  hear  us,  may 
have  a  more  direct  understanding  of  this  pro- 
cedure, 1  desire  you  would  let  nie  know  by 
what  law  it  is  you  prosecute  me,  and  upon 
what  law  yuu  ground  my  indictment. 

Rec.  Upon  the  common-law.  ^ 

Penn.  Where  is  that  common-law  ? 

Rec.  You  niu&t  not  think  that  I  am  able  te 
run  up  so  many  years,  and  over  so  many  acU 
judged  cases,  which  we  call  common-law,  te 
answer  your  curiosity. 

Penn.  This  answer  I  am  sure  is  very  short 
of  my  question,  for  if  it  be  common,  it  should 
not  be  so  hard  to  produce. 

Rec,  Sir,  will  you  plead  to  your  indict- 
ment ? 

Penn.  Shall  I  plead  to  an  Indictment  that 
hath  no  foundation  in  law  ?  If  it  contain  that 
law  ^u  say  I  have  broken,  why  tbould  yop 
dechoeto  produce  that  law,  since  it  will  be 
impossible  for  the  jury  to  determine,  or  agree 
to  bring  in  their  veruict,  who  have  not  the 
law  pr^ueed,  by  which  they  should  measure 
the  truth  of  this  indictment,  and  the  guilt,  or 
contrary  of  my  foct  ? 

Rec,  You  are  a  saucy  fellow,  apeak  to  the 
Indictment. 

Penn.  I  say,  it  is  my  place  to  q»eak  to  matter 
of  law;  I  am  arraigned  a jprisoner;  my  liberty, 
which  is  next  to  life  itself  is  now  concemeo : 
you  are  many  mouths  and  ears  against  me,  and  if 
I  must^not  be  allowed  to  moke  the  best  of  mj 
cose,  it  is  hard,  I  sov  again,  unless  you  shew 
me,  and  the  people,- Uie  law  you  ground  your 
iadictment  epon,  I  shall  take  it  for  granted 
your  proeeeciiii|s  are  merely  arbitrary. 

Otier,  At  this  tine  several  upon  tne  Bench 
urged  hard  apoa  the  Prisoner  to  bear  him 
down. 

Rec,  The  question  is,  whether  you  ore  Guiltf 
of  this  Iadictment  ? 

Pom.  The  qoettioo  js  nQt|«  whether  I  am 
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Goiky  of  this  Indictment,  but  whether  this  In« 
dictmeot  be  legal.  It  is  too  general  and  imper- 
fect an  answer,  to  say  it  is  the  common- law, 
onless  we  knew  both  where  and  what  ii  is.  For 
where  there  is  no  law,  there  is  no  transgression ; 
and  that  law  which  is  not  in  being,  is  so  far 
from  being  ooitimon,  that  it  is  no  law  at  all. 

Rec.  You  are  an  impertinent  fellow,  will 
you  teach  the  court  ^hat  law  is  ?  It  is  '  Lex 
*  non  scripta/  that  which  many  have  studied 
do  or  40  years  to  kno«r,  and  would  you  have 
me  to  tell  you  in  a  moment? 

Penn,  Certainly,  if  the  common  law  lie  so 
hard  to  be  understood,  it  n  far  from  being  very 
common  ;  but  if  the  lord  Coke  in  his  Institutes 
be  of  any  consideration,  he  tells  us,  That  Com- 
non-Law  is  common  right,  and  that  Common 
Right  is  the  Great  C barter- Privi leges :  con- 
6rraed  9  Hen.  S,  99,  35  £d«r.  1,  12  Ed.  3, 
B  Coke  Instit.  12  p.  56. 

Ker.  Sir,  you  are  a  troublesome  fellow,  and 
it  is  not  for  the  honour  of  the  court  to  suffer 
you  to  go  on. 

Penn,  I  have  asked  but  one  question,  and 
you  have  not  answered  me  ;  though  the  rights 
and  privileges  of  every  Englishman  be  con- 
cerned in  It. 

JK^r.  If  I  should  suffer  yon  to  ask  questions 
till  to-morrow  morning,  you  would  be  never  the 
wiser. 

Penn,  That  is  according  as  the  answers  are. 

Rec.  Sir,  we  most  not  stand  to  hear  you  talk 
•11  night. 

Penn,  I  design  no  affront  to  the  court,  hut 
to  tie  heard  in  my  just  plea :  and  I  must  plainly 
CtUyou,  that  if  you  will  deny  me  Oyer  of  that 
law,  which  yon  suggest  I  have  broken,  you  do 
at  once  deny  me  an  acknowledged  right,  nod 
efidence  to  the  whole  world  your  resolution  to 
sacrifice  the  privileges  of  Englishmen  to  your 
sinister  and  arbitrary  designs. 

JUe,  Take  bim  away.  My  lord,  if  you  take 
not  some  course  with  this  pestilent  fellow,  to 
stop  his  mouth,  we  shall  not  be  able  to  do  any 
thins  to  night. 

Mayor,  fake  bim  away,  take  him  ttway, 
torn  him  into  the  bale-dock. 

Penn,  These  are  but  so  many  vain  eicla- 
ttations ;  is  this  justice  or  true  judgment  ? 
Must  I  therefore  be  taken  away  because  I 
plead  for  the  fundamental  laws  of  England  ? 
However,  this  I  leave  upon  your  consciences, 
who  are  of  the  jury  (and  my  sole  judges,^  that 
if  the^e  ancient  fundamental  laws,  wnicb  re- 
late to  liberty  aud  property,  (and  are  not 
limited  to  particular  persuasions  in  matters  of 
religiiio)  must  not  be  indispensably  maintained 
and  observed,  who  can  say  he  hsth  right  to  the 
coat  upon  his  back  ?  Certainly  our  liberties 
•re  openly  to  be  invaded,  our  wives  to  be  ra- 
vished, our  children  slaved,  our  families  ruin- 
ed, and  our  estates  led  away  in  triumph,  by 
every  sturdy  beggar  and  malicious  informer,  as 
their  trophies,  but  our  (pretended)  forfeits  for 
conscience  sake.  The  Lord  of  Heaven  and 
Earth  will  be  judge  between  us  in  this  matter. 

Etc,  Btiileat  there. 
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Penn.  I  am  not  to  be  silent  in  a  case 
wherein  I  am  so  much  concerned,  and  not  only 
myself,  hot  many  ten  thousand  families  be- 
sides. 

Obser,  They  having  rudely  baled  him  into 
the  Bale-dock,  William  Mead  they  left  in  court, 
who  spake  as  followeth. 

Mead.  You  men  of  the  jury,  here  I  do  now 
stand,  to  answer  to. an  Indictment  against  (ne, 
which  is  a  bundle  of  stOff,  full  of  lies  aud  fals- 
hoods  ;  for  therein  I  am  accused  that  I  met 
'  vi  dc  armis  jtlicite  5c  tumultuos^ :'  time  was 
when  I  had  freedom  to  use  a  carnal  weapon,  and 
then  I  thought  I  feared  no  man ;  but  now  I  fear 
the  living  God,  and  dare  not  make  use  thereof 
nor  hurt  any  man  ;  nor  do  I  know  I  demeaned 
myseif  as  a  tumultuous  person  :  I  say,  I  am 
a  peaceable  man,  therefore  it  is  a  very  proper 
question  what  William  Penn  demanded  m  this 
case,  an  oyer  of  the  law,  on  which  our  Indict- 
ment is  grounded. 

Ree.    1  have  made  answer  to  that  already. 

Mead,  turning  his  face  to  the  jury,  saith.  You 
men  of  the  jury,  who  are  my  judges,  if  the  Re- 
corder will  not  tell  you  what  makes  a  riot,  a 
rout,  or  an  unlawful  assembly,  Coke,  he  that 
once  they  csUed  the  lord  Coke,  tells  us  what 
makes  a  riot,  a  rout  and  an  unlawfiil  assembly. 
A  riot  is  when  three  or  more,  are  met  together 
to  beat  a  mnn,  or  to  enter  forcibly  into  ano- 
ther roan's  laud,  to  cut  down  his  grass,  bis 
wood  or  break  down  his  pales. 

Obier.  Here  the  Recorder  tntermpred  him, 
and  said '  I  thank  you,  sir,  that  you  will  tell  me 
what  the  law  is,' scornfully  pulling  off  his  hat. 

Mead.  Thou  mayest  put  on  thy  bat,  I  have 
never  a  fee  for  thee  now.  # 

Brown,  He  talks  at  random,  one  %vbile 
an  independant,  another  while  some  other 
religion,  and  now  a  qoaker,  and  next  • 
papist. 

Mead,  '  Turpe  est  doctori  cum  culpa  re- 
'  darguit  ipsum.' 

May.  You  deserve  to  have  your  tongue 
cut  out. 

Ree,  If  you  discourse  on  this  manner,  I 
shall  take  occasion  against  you. 

Mead,  Thou  didst  promise  roe,  I  shoi4d 
have  fair  liberty  to  be  heard  ?  why  may  I  not 
have  the  privilege  of  an  Englishman  ?  I  am  an 
Englishman,  and  yon  might  be  ashamed  of  tbi* 
dealing. 

Rec,  I  look  upon  you  to  be  an  enemy  to 
the  laws  of  England,  which  ought  to  be  ob- 
served and  kept,  nor  are  you  worthy  or  such 
privileges  as  others  have. 

Mead.  The  Lord  is  judge  between  me  and 
theeio  this  matter. 

Obter.  Upon  which  they  took  him  ftway 
into  the  Bale-dock,  and  theRecirderproceedcd 
to  give  the  Jorr  their  charee,  as  followeth  : 

Ktcorder,  Vou  have  oeard  what  the  In- 
dictment is,  It  is  for  preaching  to  the  people, 
and  drawing  a  tirninltnous  company  after  thein, 
and  Mr.  Penn  was  speaking;  it  they  should  not 
be  disturbed,  you  see  ihey  wiH  go  on ;  there 
are  three  or  four  witnesses  that  have   proved 
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this,  that  he  did  preach  there ;  that  Mr.  Mead 
did  allow  of  it :  after  chit  you  have  heard  bj 
•ohstantial  wifnestea  what  ii said  againit  them ; 
now  we  are  upon  the  matter  of  fact,  which  yoo 
are  to  keep  to,  and  observe,  as  what  hath  b«eo 
fully  sworn  at  your  peril.  ^ 

O&ier.  The  prisoners  were  put  ontof  tha 
court  into  the  sale-dock,  and  the  charge  ^iven 
to  the  jury  in  their  absence,  at  which  .W.  Penn 
with  a  very  raised  voice,  it  being  a  considerable 
distance  from  the  bench,  spake. 

Penn,  I  appeal  to  the  jury  who  are  ny 
Judges,  and  this  great  assembly,  whether  the 
pro^edtngs  of  the  court  are  not  most  arbitrary, 
and  void  of  all  law,  in  offering  to  give  the  jury 
their  charge  in  the  absence  of  the  prisoners ; 
I  say  itis  directly  opposite  to,  and  destructive 
of  the  undoubted  tiffht  of  every  English  prisoner, 
as  Coke,  in  the  S  Instit.  89.  on  the  chap,  of 
Magna  Charta. 

Obser,  The  Recorder  being  thus  unexpect- 
edly lashed  fof  his  extra  judicial  procedure,  said 
with  an  enraged  smile, 

Rec.  Why,  ye  are  present,  you  do  bear,  do 
you  not? 

Penn.  No  thanks  to  the  court,  that  com- 
manded me  into  the  Bale-dock ;  and  you  of  the 
jury,  take  notice,  that  I  have  not  been  heard, 
neither  can  you  lesally  depart  the  Court  before 
'  I  have  been  fully  heard,  having  at  last  ten  or 
twelve  material  points  to  offer,  in  order  to 
iovalidatelheir  Indictment. 

Ree.    Pull  that  fellow  down,  pull  him  down. 

Mead,  Are  tiiese  according  to  the  rights 
and  privileges  of  Englishmen,  that  we  should 
not  be  heard,  but  turned  into  the  Bale- 
dock,  for  making  our  defence,  and  the  jury  to 
have  their  charge  given  them  in  our  absence  ? 
I  say  these  are  barbarous  and  unjust  pro- 
ceedings. 

Bee.  Take  them  away  mto  the  Hole  :  To 
hear  them  talk  all  night  as  they  would,  that  I 
think  doth  not  become  the  honour  of -the  court 
and  I  think  you  (i.  e,  the  jury)  yourselves 
would  be  tired  out,  and  not  have  patience  to 
hear  them. 

Oher,  The  Jury  were  commanded  up  to 
agree  upon  their  verdict,  the  prisoners  remain- 
ing in  the  stinking  hole.  After  an  hour  and  a 
halPs  time  eight  came  down  agreed,  but  four 
remained  above  ;  the  court  sent  an  otiicer  for 
Chem,  and  they  accordingly  came  down.  The 
Bench  used  many  unworthy  threats  to  the  four 
that  dissented  ;  and  the  Recorder,  addressing 
himself  to  Bushel,  said,  *  Sir,  you  are  the  cause 
'  of  this  disturbance,  and  manifestly  Shew  your- 
'  self  an  abettor  of  faction  ;  I  shall  set  a  mark 
''upon  you,  Sir.^ 

J.  Robinton,  Mr.  Bushel,  I  haye  known 
you  near  this  14  years;  you  have  thrust  vourself 
upon  this  jury ,^cause  you  think  there  is  some 
•crvice  for  you :  I  tell  you,  you  deserve  to  be 
indicted  more  than  any  man  that  hath  been 
brought  to  the  bar  this  day. 

BttiAe^  No,  i»ir  John/  there  were  threescore 
before  me,  -^nd  I  would  willingly  have  got  off, 
but  could  not.  ^ 

VOL.  TI. 


Bloodw,  I  said,  ««ben  I  saw  Mr.  Bushel^ 
what  I  see  is  come  to  pass,  for  I  knew  to 
would  never  yield.  Mr.  Bushel,  we  know  what 
you  are. 

Jldfoy.  Sirrah,  you  are  aft  impudent  feflow^I 
will  put  a  mark  upon  you. 

Obser,  They  used  much  menacing  langoaflif 
and  behared  themselves  very  imperioi/sly  to  toe 
jo ry,  as  persons  not  more  void  of  justice  than 
sober  eoucatiou :  Afier  this  barbarous  usage^ 
they  sent  ttiem  to  consider  of  bringing  in  their 
verdict,  and  after  fome  eonsiderabJe  time  they  , 
returned  to  the  Court.  Silence  was  called  for^ 
and  ih^  jury  called  by  their  names, 

Cler,    Are  you  agreed  upon  your  yerdict  i        * 

Jury.    Yes. 

CUr.    Who  shall  speak  for  you  ^ 

Jury.     Our  Foreman. 

Clerk*  Look  apon  the  prisoners  at  the  bar| 
bow  Say  you  i  Is  William  Penn  Guilty  of  the 
matter  whereof  he  stands  indicted  in  raannes 
and  form,  or  Not  Guilty  } 

Foreman,  Guilty  of  speaking  in  Grace* 
chore  h- street. 

Omri,    Is  that  all  ? 

Foretnan,    That  is  all  I  haye  in  commisaioii* 

Ree,    You  had  as  good  say  nothing. 

JIftfy.  Was  it  not  an  unlawfol  assembly  } 
You  mean  he  was  speaking  to  a  tumult  of 
people  there  ? 

Foreman,  My  Lord,  This  is  all  I  had  in  com*, 
mission. 

Obter.  Here  some  of  the  jury  seemed  to 
buckle  to  the  questions  of  the  Court :  upon 
which,  Bushel,  Uammond,  and  some  others, 
opposed  themselves,  and  said,  they  allowed  of 
no  such  word  as  an  unlawful  assembly  in  their 
Verdict;  at  which  the  Recorder,  Mayor, 
Robinson  and  Blood  worth  took  great  occasion 
to  vilify  them  with  most  opprobrious  language  ; 
and  this  ve/dict  not  serving  their  turns,  the 
Recorder  expressed  himself  thus : 

Ree,  The  law  of  England  will  not  alhiw 
yon  to  part  till  you  have  giyen  in  your  Vefdict. 

Jury,  We  have  siven  in  our  Verdict,  ^Dd 
we  can  give  in  no  other. 

Rec,  Gentlemto,  you  have  not  given  io 
your  Verdict,  and  you  had  as  good  say  nothing  | 
therefore  go  ami  consider  it  once  more,  that 
we  may  make  an  end  of  this  troublesome  hnsi* 
ness. 

Jury,  We  desire  we  may  have  pen,  ink,  and 
paper. 

Obier,  The  Court  adjourned  for  half  an 
hour ;  which  being  expired,  tiie  Court  retoirnsy 
and  the  Jury  not  long  after. 

The  Prisoners  were  brought  to  the  bar,  and 
the  Jury's  names  called  over. 

Cierk,    Are  yoo  agreed  of  yoor  Verdict? 

Jury,    Yes. 

Clerk,    Who  shall  speak  for  you  ? 

Jury.    Our  Foreman. 

Clerk.  What  sa^  )ou  )  Look  npon  the 
prisoners  :  Is  William  Penn  Guilty  in  manner 
and  form,  as  he  stands  indicted,  or  Not  Guilty? 

Foreman,    Here   is   ^nr   Verdict;  holdjuig 
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forth  a  pieoe  ofpaper  to  the  clerk  ok  th«  peaeep 
which  foilows . 

'  We  the  Juron,    hereafter  named,  do  find 
'  Willimn  Penn  to  be  Guilty  of  speftking  or 

*  preaching  to  an  assembly^  met  together  io 

*  Gmcechurcb-stpeet,  the  14th  of  Aagost  last, 
«  1670.  And  that  William  Mead  is  Not  Goilty 
'  of  the  laid  Indictment/  Foreman  Thomas 
Veer,  Edward  Bushel,  John  Hamoiond,  Henry 
Ilenley,  Charles  Milson,  Gre^pry  Walklet, 
John  Baily,  William  Lever,  Hennr  Michel, 
John  Brigbtman^  Jaiaet  Damatky  Wil.  Plum- 
Sled. 


Oh$er.    This  both  Major  and  Kecorder 
tented  at  to  higba  rate,  that  they  eiceeded  the 
bounds  of  all  reuon  a^d  civiUtj. 

M^yor.  What,  will  you  be  led  by  such  a 
tilly  felliiw  at  Bushel?  an  impudent  canting 
fellow?  I  warrant  you,  you  shall  come  no  more 
upon  juries  in  haste:  Vou  are  a  foreinao  in- 
deed,' addressing  himself  to  the  foreman,  I 
thought  you  had  understood  your  place  better. 

Mecorder,  Gentlemen,  you  shall  not  be  dis- 
Milted  till  we  haTe  a  verdict  Ihat  Uie  court  will 
accept ;  and  you  tliall  be  locked  op,  without 
meat,  drink,  fire,  and  tobacco ;  you  shall  not 
think  thut  to  abate  the  court;  we  will  have  a 
verdict,  by  the  help  of  God,  or  joo  tball  starve 

Pm»k  My}ory,  who  are  my  judget,  ought 
iml  to  be  thut  mentced ;  tbetr  venuct  should 
be  free,  and  not  compelled ;  the  bench  ought 
to  wait  upon  them,  but  not  forettal  them.  I 
do  desire  that  justice  may  be  done  me,  and 
I  hat  the  arbitrary  resolves  of  the  bench  mty 
not  be  made  the  measure  of  my  jury*t  ver- 
dict. 

Rttorder.  Stop  that  prating  fellow*b  mosdi, 
»r  put  him  out  of  the  court. 

Afe^or.  Yoa  have  beard  that  he  preaehed, 
Aat  he  gathered  a  company  of  tumnltnoot  peo- 
ple, and  that  they  do  not  only  disobey  Che 
martial  power,  but  civil  alto. 

Ptnn.  It  is  a  great  miMake  $  we  did  not 
make  the  tumul|,  but  tbey  that  interrupted  utt 
The  jury  cannot  beio  ignorant,  jt  to  thmk,  that 
we  met  there,  with  a  i^sign  to  dttturb  the  civil 
peace,  tince  (lit)  we  were  by  force  of  arms 
kept  out  of  our  lawful  house,  and  met  as  near 
k  in  the  street  as  their  soldiers  would  give  us 
leave ;  and  (Sdly)  because  it  was  no  new  thing 
^nor  with  ihe  circumstances  expressed  in  the 
iodictnient^,  bat  what  was  usual  and  customary 
with  us ;  It  is  very  well  known  that  we  are  a 
peaceable  people,  and  cannot  o£fer  violence  to 
any  man. 

Obaer,  The  court  being  ready  to'  break  up, 
«nd  williag  to  huddle  the  prisoners  to  their 
gaol,  and  the  jury  to  their  chamber.  Pen  a  spoke 
as  follows: 

Peaiiy  He  ngreemeat*  of  19  men  ia  a  vei^ 
diet  in  law,  and  such  a  one  being  given  by  the 
junr^  I  require  the  clerk  of  the  peace  to  record  it* 
as  he  will  answer  it  at  his  peril.  A  nd  if  the  jury 
bring  in  another  verdict  contradictory  to  this,  I 
affirm  tbey  arepegured  men  in. laws  And  look- 


iuf^  upon  the  juiy,  said.  You  are  Englishneui 
mind  your  privileite,  give  not  away  jour  right. 

BiisA.  &c.    Nor  will  we  ever  do  it. 

Oiier.  Que  of  the  jury-men  pleaded  in- 
disposition of  body,  and  therefore  desired  to  be 
dismined. 

Mojfor.  Yoa  are  as  strong  at  any  of  theta  i 
starve  them ;  add  liold  your  principles. 

Jtecardir,  Gentlemen,  You  muu  be  con- 
tented with  your  hard  fate,  let  your  paticaice 
overcodie  it;'  for  the  court  is  resolved  to  have 
a  verdict,  and  that  before  you  can  be  dismissed. 

Jury,  Vit  are  agreed,  we  are  agreed,  we  am 
agreed. 

Ohur.  The  court  swore  several  pertons^  t» 
keep  the  Jury  all  night  without  meat,  drink, 
fire,  or  any  other  accommodation;  they  had 
not  so  much  as  a  chamber-pot,  tliough  desired. 

Crier,    O  Yes,  &c. 

Ohnr,  The  court  adiourns  tillT  of  the  clock 
next  morning  (being  the  4th  instant,  vulgarly 
called  Sunday,  at  which  time  the  prisoners  were 
broug^  to  Uie  bar:  The  court  sat,  and  the 
Jury  called  to  bring  in  their  verdict. 

Crier.  O  Yes,  oeo. — -Silence  in  the  court, 
upon  pain  of  imprisonment. 

The  Jury's  dames  called  over. 

Cierkm    Are  you  agreed  upon  your  verdict  f 

Jury,    Yes. 

Clerk.    Who  sbaU  speak  for  you? 

JuTjf,    Our  foreoum. 

Ckrk,  What  sa^  you?  Look  upon  the  pri- 
soners at  the  bar;  is  William  Penn  guilty,  of 
the  matter  whereof  be  stands  indicted,  in  man* 
ner  and  form  as  aforesaid,  or  Not  Guilty  ? 

J^orfiiian.  William  Penn  is  GuUty  of  speak<» 
iog  in  Gracecburch-Straet. 

Mayor,    To  an  unlawful  assembly  f 

Buik,  No,  my  lord,  we  give  no  other  ver* 
diet  tbaa  what  we  gave  last  nigbt;  vre  bava  no 
other  verdict  to  give. 

Mayor,  You  are  a  factious  fellow,  111  take 
a  course  with  yon. 

Blood,    I  knew  Mr.  Bushel  would  not  yield. 

Butk,  Sir  Thomas,  I  have  done  according 
to  mv  conscience. 

Mayor.  That  conscience  of  yoon  would  cat 
my  throat* 

Buth,    No,  mv  lord,  it  never  shalL 

Mayor.  But  I  will  cut  yours  to  toon  at  I 
can. 

Rteorder,  He  has  iospiced  the  jury ;  be  hat 
the  spirit  of  divination,  methinks  I  feel  him ; 
I  will  have  a  positive  verdict,  or  you  almll  staivt 
for  it. 

Prtift.  I  desire  to  ask  the  Recorder  one 
question,  Do  you  allow  of  the  verdict  given  of 
William  Mead  ? 

Recorder,  It  cannot  be  a  verdict,  l^cause 
vou. were  Indicted  for  a.  conspiracy,  and  one 
being  fooad  Not.Guiky^  and  not  the  other,  it 
could  not  be  a  verdict. 

Peaa.    If  Not  Guilty  be  not  a  veidic:!,  the* 
you  make  of  the  jury  and  M^na  Clmrta  hat  Or 
mere  nose  of  wax. 

JH^od.    How!  it  Not  Guilty  no 


9(5]        arTATE  TRIA19»  ^  QsutUfM  TL  tj570.^-^  a  iumuUwna  Astcmbfy.       £966 


Rec,  No,  it  is  no  Verdict. 

Penn,  I  affirm,  that  Che  consent  of  a  jor^r  is 
•'Verdict  in  law ;  and  if  William  Mead  be  Not 
Guilty,  it  coo9e<)uently  follows,  that  I  am  clear, 
iiacc  you  have  indicted  us  of  a  conspiracy,  and 
I  could  not  possibly  conspire  alooe, 

Obter.   Ther»   were    many    passages,  that 
could  not  be  taken,  which  past  between  the 
Jur^  and  the  Court:    The  Jury  went  up  agaio,^ 
bavmg  received  a  fresh  charge  from^the  fiencb, 
if  possible  to  extort  an  unjust  Verdict. 

Cry.  O  Yes,  &c.  Silence  in  the  Court. 

Court,  Call  over  the  Jury.    Which  was  done. 

Clerk.  What  say  yoU }  Is  William  Penn 
Cuihy  of  tlie  matter  whereof  he  stands  indict* 
•d,  in* manner  and  form  aforesaid,  or  Not 
Guilty }    ' 

Forem.  Guilty  of  speaking  in  Gracechurch- 
ttreet. 

Rec.  What  i^  this  to  the  purpose  ?  I  say,  I 
will  have  a  verdict.  And  speaking  to  Bdw. 
Sushel,  said,  You  are  a  factious  fellow ;  I  will 
set  a  mark  upon,  you ;  and  whilst  I  have  any 
thing  to  do  iu  the  city,  I  will  have  an  eye  upon 
jou. 

Mayor.  Have  you  no  more  wit  than  to  be 
led  by  such  a  pitiful  fellow  ?  I  will  out  bis  nose. 

Penn,  It  b  intolerable  that  my  jury  should 
be  thus  menaced :  Is  this  according  to  the  fun* 
damental  laws  f  Are  not  they  my  proper  judges 
by  the  Great  Charter  of  Eiigland?  What  hope 
is  there  of  ever  having  justice  done,  when 
juries  are  threatened,  and  their  verdicts  reject- 
ed ?  I  am  concerned  to  speak,  and  grieved  to 
see  such  arbitrary  proceeaings.  Did  not  the 
lieutenant  of  the  lower  render  one  of  them 
worse  than  a  felon }  And  do  you  not  plainly 
seem  to  condemn  such  for  factious  fallows, 
who  answer  not  your  ends  ?  Unhappy  arc  those 
juries,  who  are  threatened  to  be  fined,,  and 
starved,  and  ruined,  if  they  give  not  in  Verdicts 
contrary  to  their  consciences. 

Rpc.  My  lord,  you  must  take  a  doorse  with 
•chat  icime  fellow. 

Mayor.  Stop  his  month ;  gaoler,  bring  fet- 
ters, and  stake  him  to  the  ground. 

Penn.  Do  youir  pleasure,  I  matter  not  your 
fetters. 

Rec.  Till  noV  X  never  dnderstood  the  reason 
of  the  policy  and  prudence  of  the  Spaniards,  in 
Buffering  the  inquisition  amons  them: /And 
^rtainly  it  wilt  never  be  well  with  us,  till  some- 
thing like'  nnto  the  Spanish  inquisition  be  in 
JBiigrand. 

Obter.  The  jury  being  reqnired  to  go  toge- 
ther to  find  another  Verdict,  and  sted&tly  re* 
fusiuE  it  (saying  they  could  ^ve  no  other  Ver- 
dict Uian  what  was  already  gjven^  the  Recorder 
in  great  passion  was  runumg  oflTtne  bench,  with 
these  words  in  hia  mouth,  '  I  protest  I  will  sit 
*'  here  no  longer  to  hear  these  things ;'  at  which 
the  Mavor  calling,  Stay,  stay,  he  returned,  and 
directed  himself  unto  the  Jury,  and  spoke  as 
Iblloweth : 

Rec.  Gentlemen,  we  shall  not  be  at  this 
trade  always  with  you  :  you  will  find  the  next 
Kssioiii  of  parliament  (here  will  be  a  law  made. 


that  those  that  will  not  conforip  shall  not  have 
the  procectioD  of  the  lawr  Mr.  Lee,  draw  vp 
another  Verdict,  that  they  may  bnag  it  m 
special. 

Lee.  I  cannot  teU  how  to  do  it. 

Jury.  We  ought  not  to  be  returned,  having 
all  agreed,  and  set  our  hands  to  the  Verdict. 

Ric.  Your  Verdict  is  nothing,  you  play  upon 
the  Court  ;•  I  say  you  shall  go  together,  and 
bring  in  another  Verdict,  or  you  shall  starve.; 
and  I  wilt  have  you  carted  aboat  the  city,  as  ia 
£dward  Snfs  time. 

Forem.  We  have  given' in  our  Verdict,  and 
all  agreed  to  it ;  and  if  we  give  in  anotlier,  it 
will  be  a  force  upon  us  to  save'our  Uvea. 

Majfor.  Take  them  up. 

(M£^.  My  Lord,  they  will  not  go  up. 
.  (Mtr.  The  Mayor  spoke  to  the  sheriff,  and 
he  came  off  his  seat,  and  said, 

5Aer.  Come,  gentlemen,  you  must  go  up  ; 
you  see  I  am  commanded  to  make  you  go. 

Obur.  Upon  which  tha  Jury  went  op ;  and 
several  sworn  to  keep  them  without  any  ao* 
commodation,  as  aforesaid,  till  they  brought  in. 
their  Verdict. 

Cry,  O  yes,  &c.  The  Court  adjoums^  till  to* 
morrow  morning,  at  7  o'clock. 

Obier.  The  prisoners  were  reoiaiided  to  New« 
gate,  where  they  remained  till  next  moruius, 
and  then  were  brought  onto  the  Caurt,  which 
bein||  sat,  they  proceeded  as  folloWeth. 

Cry.  O  yes,  &c.  Silence  in  the  Court,  opoa 
pain  of  imprisonment. 

Ckr.  Set  WilKam  Penn  and  WiUiaiti  Mead 
to  the  bar.  Gentldinen  of  the  Jury,  answer  to 
vour  names ;  Tho.  Veer,  Edw.  Bushel,  John 
Hammond,  Henry  Henly,  Henry  Mitchell,  John 
Brightraan,  Charles  Milsoo,  Gregory  Walklet, 
John  Baily,  William  Leaver,  James  Damask^ 
William  Plumstead.  Are  you  ail  agreed  «f 
your  Verdict  f — Jury.  Yes. 

CUr.  Who  shall  speak  for  you  f    ' 

Jury.  Our  foreman. 

CUr.  Look  upon  the  prisoners.  What  sagr 
you  ?  Is  William  Penn  Guik^r  of  the  matter 
whereof  he  stands  indicted,  io  manner  and 
form,  he.  or  Not  Guilty  ? 

ForenuM.  Here  is  our  Verdi<Bt  ia  writingi 
and  our  hands  subscribed. 

Obur.  The  clerk  took  the  Paper,  ^ut  was 
stopt  by  the  Recorder  from  readmg  of  it ;  and 
he  commanded  to  ask  for  a  positive  Verdict. 

.  Foreman.  That  is  our  Verdict ;  we  have 
subscribed  to  it. 

Ckr.  How  say  you  }  is  William  Penn  Guilty, 
&c.  or  Not  Guilty. 

Fmreman.  Not  Guilty. 

Ckr.  How6ayyou?isWiUiaBiMear  Gttil^f 
&c.  or  Not  Guilty  ? 

Foreman.  Not  Guilty. 

CUr,  Thea  hearken  to  your  Verdict^  yen* 
say  that  William  Penn  is  Not  Guilty  in  manner 
and  form  as  he  stands  indicted ;  you  say  that 
Williain  Mead  is  Not  Guilty  in  manner  and 
form  as  he  stands  indicted,  and  so  you  ssy  all^ 

Jury.  Yes,  we  do  so. 

Qbnrt.  tbi  Btnch  being  unsatisfied 
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tlie  Vtrriicty  oommmaikd  that  everj  penoa 
should  distiocdy  answer  to  tlieir  oamefty  and 
give  in  their  Verdict,  which  they  unaoimousljr 
did  in  sayingy  Not  Guilij,  to  the  great  satis- 
imction  of  the  assembly. 

Kec,  I  am  sorry,  gentlrmeo,  yon  hare  fol- 
lowed your  own  judgineots  and  o|iioiooSy  ra- 
ther Elian  the  good  and  wholesome  advice 
which  was  given  you  ;  God  keep  uiy  lile  nut  of 
your  hands  ,  hut  for  thi>*  the  Court  fines  you 

*  See  Throgmorton's  Case,  vol.  1,  p.  901 ; 
and  (he  Case  of  Lilburne's  Jury,  Aug.  1663, 
mtUe^  vol.  5,  p.  445. 

"  The  practice  heretofore  in  use  of  fining, 
imprisoning  or  otlierwiae  punishing  jurors, 
iserely  at  the  discretion  of  the  court,  fur  fintling 
their  verdict  contrary  to  the  direction  of  the 
judge,  was  arbitrary,  unconstitutional  and  ille- 
gal ;  and  is  treated  as  such  hy  sir  Thumas 
Smith,  300  years  ago;  who  accounted  sucli 
doings  to  be  very  violent,  tyrannical  and  cun- 
tmry  to  the  liberty  and  cuktoin  of  the  realm  of 
£nglanH.  [Smith's  Commonw.  1.  3,  c.  1.1  For, 
as  sir  Matthew  Hale  well  observes  \%  Hal.  P. 
C.  313.]  it  would  be  a  most  untiappy  case  for 
the  judge  himself,  if  tbe  prisoner's  fate  de- 
pended upon  liis  directions  : — unhappy  also 
'  tot  the  pri«*oncr ;  for  if  the  judge's  opi- 
nion must  rule  the  verdict,  the  trial  hy  jury 
would  be  useless.  .  Yet  in  many  instances  [  I 
Lev.  9.  T.  Junes,  163.]  where  contrary  to 
•vidence  the  jury  have  found  tbe  prisoner 
Guilty,  their  veniict  hath  been  mercifully  set 
Mide,  and  a  new  trial  granted  by  the  court  of 
KiagV bench ;  for  in  such  case,  as  hath  been 
said,  it  cannot  b<»  set  right  by  attaint.  But 
there  hath  yet  been  no  instance  of  granting  a 
l^w  trial,  where  tbe  prisoner  was  acquitted  upon 
the  first  [a  Hawk.  P.  C.  142]."  Blackst. Gomm. 
b.  4,  c.  97,  p.  961. 

Thrs  practice  of  Fining  is  well  treated  hy 
Hale,  as  follows : 

*'  If  a  bill  b^  agaiAist  A.  for  murder,  and  the 
grand  inquest  upon  the  evidence  before  them, 
,pr  their  own  knowledge  be  satisfietl  that  it  was 
but  per  infirtunium  or  u  defendendOj  and  ac- 
cordingly return  the  hill  speciuily,  the  court 
may  remand  thf  m  lo  consider  better  of  it,  or 
naay  hear  the  evidence  at  the  bar,  and  accord- 
ingly direct  the  grand  inquest ;  but  I  have 
knpwn  a  judge  blamed  for  htttiog  a  ffne  upon 
thegrond  inquest  fur  such  a  return,  because  in 
^truth  it  comes  not  up  t<i  fel«*ny. 

**  But  if  a  bill  goe«  out  against  B.  for  murder, 
and  it  do(h  comlart  de  persona  accident  is,  may 
the  fsrand  inquest  find  the  bill  for  manslaughter 
luid  iguoramui  for  the  murder?  and  is  the  court 
bound  to  receive  such  a  return  ? 

"  In  this  case,  of  all  band&  it  is  ngreeH  [upon 
this  Eintyii  remarks,  '*  This  is  far  from  being 
■greed  of  all  hands,  lor  such  an  anticipation  of 
fhe  evidencf*  by  the  |Lrand  jury  is  what  they 
cannot  avoid,  tbey  being  bound  hy  their  oath 
gs  mgch  as  the  j^etit  jury,  to  present  the  wliole 
r«th  And  noibiog  but  tne  truth  j   uor  do  tbey 


40  maiks  a  man ;  sad  imprisonment  t>U  paid. 
At  which  Penn  slept  up   towards  the  bench, , 
and  said : 

Penn,    I  demand  my  liberty,  being  freed  by 
the  Jury. 

Mayor.    No,  you  are  in  for  your  fines. 

Penn,    Fines,  for  what  ? 

Mayor,     For  contempt  of  the  Court 

Penn,  I  ask,  if  it  be  according  to  the  fun- 
damental Uws  of  England,  that  auy  English- 
in  this  case  so  properly  determine  matter  of 
law  as  mauer  of  fact ;  lor  whether  murder  or 
not  depends  upon  a  )>reconccnred  malice,  which 
though  it  is  to  he  presumed,  where  mo  provo- 
cation appears,  is  matter  of  fHct,  and  proper 
lor  the  consideration  of  a  jury.*']  that  tbe  grand 
jury  is  to  blame,  because  tliey  take  upon  them 
to  anticipate  the  evidence  that  is  to  bt.  given  to' 
tbe  petit  jury,  and  so  determine  matter  of  law 
which  belongs  to  the  court  to  determine,  and 
by  this  means  many  murders  may  escape  under 
the  disguise  of  manslaughter,  and  so  escape  with 
their  clergy. 

*'  Some  therefore  have  made  it  a  practice  to 
set  a  fine  upon  the  grand  jury  tn  this  ca»e,  and 
it  hatii  pn»ceeded  so  far  as  to  Gne  petit  juiies 
also  in  such  like  cit&eb  ;  Whereof  hcrenfter. 

"  'l^hat  which  I  think  herein  and  in  other 
concealments  of  grund  inquest>,  is  as  follotrs : 

"  1.  That  the  court  may  receive  such  a  re- 
turn from  tbe  grand  inquest,  nud  it  is  a  matter 
of  di»cretion,  especially  if  upon  inc|uiry  from 
the  indictors  or  witnesses,  or  upfin  view  ttf  their 
examinations  it  doth  plainly  Appear,  that  the 
crime  amounts  to  no  more. 

**  3.  That  barely  upon  such  a  return  no  fine 
can  be  set  upou  the  grand  inquest,  unless  the 
evidence  to  tbe  grand  inquest  be  given  at  the 
bar  in  the  presence  of  the  court ;  lor  otherwise 
tlie  court  cannot  understand  whether  the  grand 
inquest  doth  well  or  ill  in  suck  case. 

"  3.  That  if  the  evidence  to  ths  grand  in- 
quest be  given  at  the  bar  upon  an  indictment 
in  the  King's- bench,  and  the  grand  inquest  nill 
not  find  a  bill  according  to  tbe  direction  of  that 
court ;  as  for  instance,  will  find  a  man  Guilty 
only  te  dej'endtndoy  or  of  manslatifthter  when  it 
is  murder,  thut  court  may  set  a  fine  upon  the 
grand  inquest,  and  so  it  hath  been  practised  ; 
for  it  is  the  highest  court  in  England  of  ordiimry 
justice,  especially  in  criminal  causes. 

«  4.  That  if  the' justices  of  Oyer  and  Ter- 
miner or  gaol-delivery,  bavins  heard  the  evi- 
dence at  the  bar,  the  grand  inquest  will  not 
find  according  to  their  directions,  the  justices 
may  bind  them  over  by  recognizance  into  tlie 
King*ft-bench,  and  upon  an  information  against 
them  tbey  may  he  fined. 

"  5.  That  in  such  a  case  justices  of  peace. 
Oyer  and  Terminer  or  gaolnJelivery  may,  ac- 
cording to  the  statute  of  3  H.  7,  c.  1,  inipannel 
a'nother  inquest  to  enquire  of  their  conceal- 
ments, and  thereupon  set  fines  upon  them. 

"  6.  But  in  my  opinion  fines  set  upon  grand 
inquests  by  justices  of  the  peace,  Oyer  and 
Terminer  or  gaol-delivery  for  couoealmtata  or 
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man  shotild  be  fined  or  amerced,  buc  by  the 
judgment  of  his  peers  or  jury ;  since  it  express- 
ly contradicts  the  14th  and  S9th  chapters  of 
the  Great  Charter  of  England,  which  say, ''  No 
*  freeman  ought  to  be  amerced  but  by  the  outh 
'  of  good  and  lawful  men  of  the  vicinage.' 

Rec.  Take  him  away,  take  him  away,  Cake 
him  out  of  the  Court. 

Penn,  I  can  never  urge  the  fundamental 
laws  of  England,  but  you  cry.  Take  him  away, 
take  hiin  awny.  But  it  i^  no  wonder,  siifcc  the 
Spanish  Inquisition  bath  so  great  a  place  in  the 
Hecorder's  heart.  God  Almighty,  who  b  ju»t, 
wili  judge  you  all  for  these  things. 

(Aterv,  J  tiey  hauled  the  prisoners  into  the 
Bale*ddck,  and  from  tueitce  sent  them  to  New- 
gpite,  for  nun-payment  of  their  fines;  and  so 
were  their  Jury.  But  the  Jury  were  afterwards 
discharged  upon  ao  Habeas  Corpus,  returnable 
in  tbeUoiTimoii-Pleas,  where  their  commitmeot 
«asa«<judged  illegal. 

Ste  the  next  Case. 


non-presentments  in  any  other  manner,  are 
not  warrantable  by  law  ;  and  though  the  late 
practice  l^th  been  for  such  justices  to  set  fine) 
arbitrarily^  yea  noc  only  upuu  grand  inquests, 
but  also  upun  the  petit  jury  in  criminal  causes, 
if  tbev  Bud  not  according  to  their  direction}},  it 
weighs  nut  much  with  me  for  these  reasons;  1. 
Because  I  have  seen  arbitrary  practice  still  go 
ftom  one  rhiug  to  another,  ih«*  fines  »et  opon 
grand  inquestv  began^  then  ttiey  set  fines  upon 
the  petit  Jones  for  not  finding  according  to  the 
directions  of  the  court;  then  afterwards  the 
judges  of  nUi  prittt  proceeded  to  fine  jurors  in 
civil  causes,  if  they  gave  not  a  verdict  according 
to  direction  even  in  points  of  fact ;  this  was  done 
by  a  judge  of  assize  [J[ustice  Hyde  at  Oxford. 
Vaugh.  145.]  in  Oxfordshire,  and  the  &i}e  es- 
treated ;  but  I,  by  tlie  advice  of  most  of  the 
judges  of  England,  staid  process  opon  that  fine: 
the  like  was  done  by  the  same  judge  in  a  case 
of  burgjaiy,  the  hnt  was  estreated  into  the  Ex- 
chequer ;  but  by  the  like  .advice  1  stayed  pro- 
cess ;  and  in  the  case  of  Wagstaflf  [Vaugh.  153] 
and  other  .jurors  fined  at  the  Old  Bailey,  for 
giving  a  verdict  contrary  to  direction,  by  the 
advice  of  all  the  judges  of  England  (only  one 
dissenting)  it  -was  ruled  to  be  against  law  :  but 
of  ^  this  hereafter  [c.  42.]  S.  Siy  second  rea- 
ton  is,  because  the  statute  of  3  H*.  7,  c.  1,  pre- 
scribes a  wty  for  their  fining,  which  would  not 
have  been  if  they  had  been  arbitrarily  subject 
Co  a  fine  before.  3.  It  is  o/  very  ill  conse- 
quence, for  the  privilege  of  an  Englishman  is, 
that  his  life  shall  not  be  drawn  in  da^^nger  with- 
out due  presentment  or  indictment,  and  this 
would  be  but  a  slender  screen  or  safe-guard,  if 
every  justice  of  peace,  or  commissioner  of  Oyer 
and  Terminer  or  gaol-delivery,  may  make  the 
grand  jury  present  what  he  pleases,  or  other- 
wise fine  them ;  and  there  is  no  parity  of  rea- 
■on  or  example  between  inferior  judges  and  the 
court  of  King's-bench,  which  is  tlie  supreme  or- 
4ioary  court  of  justice  ia  sucl^  caaes.*'  %  Uala^t 
P.  C.  U9. 


The  following  Article  was  subjoined  to  thm 
account  of  this  Trial  printed  in  1670 : 

An  APPENDIX  l>y  way  of  DEFENCE  fof 
the  Prisoners,  as  what,  might  have  been 
offered  against  the  Indictment  and  illegal 
Proceedings  of  the  Court  thereon,  had  they 
not  violently  over- ruled  and  stopped  them. 

Upon  a  sober  disquisition  into  the  several 
pans  of  the  Indictment,  we  find  it  so  wretched- 
ly defective,  as  if  it  were  nothing  else  but  a  mere 
composition  of  error,  rather  calculated  to  thm 
malicious  designsof  the  judges,  than  to  theleaat 
verity  of  fact  ctiinmitted  by  the  prisoners. 

To  prove  this,  what  we  say  «%ill^  be  a  main 
help  to  discover  the  arbitrary  proceedings  of  the 
bench  in  their  frequent  menaces  to  the  jury ;, 
as  if  It  were  not  so  much  their  business  to  try^ 
as  to  condemn  the  prisoners  ;  and  that  not  so 
mucli  fur  any  facttUey  had  committed,  as  what 
the  court  would  have  suggested  to  the  jury  to 
have  been  their  (act. 

Sec.  1.  It  is  the  oonslant  common  law  of 
England,  that  no  man  should  be  taken,  impri- 
son* d,  amerced,  disseixed  ui  hi^  free-hold,  of  bit 
liberties  or  free  customs,  but  by  the  judgment 
of  his  peers,  which  are  vuUarly  called  a  Jory, 
from  Jurare^  because  they  are  sworn  to  do  right. 

Sec  9.  The  only  assistauce  that  is  giveo  the 
Jury,  in  order  to  a'  verdict,  is  : 

First,  the  Evidence  given  of  the  fact  com* 
mitied,  bv  the  person  indicted. 

Secondly,  the  knowledge  of  that  law,  act  or 
statute  the  Indictment  is  grounded  upon,  and 
which  the  prisoners  are  said  to  have  trani- 
gressed. 

Sec.  3.  We  shall  neglect  to  mention  here  how 
much  they  were  deprived  of  that  jost  advantage 
the  ancient  equal  laws  of  England  do  allow, 
designing  it  for  a  conclusion  of  the  wliole,  and 
shall  only  speak  here  to  matter  of  fact  and 
law. 

Sec.  4.  The  evidence,  you  have  read  in  tb# 
trial,  the  utmost  import  of  which,  is  no  more 
than  this ;  That  William  Peon  was  speaking 
in  Graciou»-street,  to  an  assembly  of  people, 
but  knew  not  what  be  said,  which  is  so  great  a 
contradiction,  as  he  that  runs  may  read  it :  for 
no  man  can  say  another  man  preaches,  and  yet 
understand  not  what  be  saith  :  he  may  con* 
Jecture  it,  but  that  is  a  lame  evidence  m  law ; 
It  might  as  well  have  been  sworn,  tbi^t  he  wmt 
speaking  of  law,  physic,  trade,  or  any  other 
matter  of  civil  concernmcqt.  Besides  there  is 
no  law  against  preaching  what  is  truth ;  whe- 
ther it  be  in  the  street,  or  any  other  place  9 
nor  is  it  possible,  that  any  man  can  truly  swear 
that  he  preached,  sedition,  heresy,  &c.  unless  he 
so  heard  him,  that  be  could  tell  what  be  said. 

Sec.  6,  The  evidence  further  saith,  that  Wil- 
liam Mead  was  there,  but  till  being  in  Oracious 
street  be  a  fault,  and  bearing  a  man  speak  the 
witness  knows  not  what,  be  cqntrary  to  law, 
the  whole  erideooe  is  uselcss|  ted  impertineosi 
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but  what  they  want  of  that^  tbej  •ndearour  to 
supply  with  Indictment ;  whose  parti  we  pro- 
ceed to  consider. 

Egceptiont  against  the  Indictment. 

Sec.  6.  It  saiih,  that  the  prisoners  were 
met  upon  the  15tb  day  of  Auf^ust  1070,  where- 
as  their  own  evidence  affirms  it  to  be  upon  the 
14th  day  of  August,  1670, 

Sec.  7.  [That  they  met  with  force  and  arms'] 
which  b  so  great  a  (ye,  that  the  court  had  no 
better  cover  for  it,  than  to  tell  the  jury,  it  was 
only  a  piece  of  form,  orpng  that  the  man  tried 
for  clipping  of  money,  tms  present  sessions,  had 
the  same  words  used  in  his  indictment.  But 
that  this  answer  is  too  scanty,  as  well  as  it  was 
too  weak  to  prevail  with  the  jury:  we  desire 
it  may  be  considered,  that  the  same  words  may 
be  used  more  of  course,  and  out  of  form  at  one 
time,  than  at  another:  And  tliwigb  we  grant 
they  can  have  little  force  with  any  jnry  in  a 
clipper's  case  for  meer  clipping;  yet  they  are 
words  that  give  so  just  a  ground  of  jealousy, 
nay,  that  carry  so  clear  an  evidence  of  illegality 
where  they  are  truly  proved  and  affirmed  of  any 
meeting,  as  that  they  are  tlie  proper  roots  from 
whence  do  spring  those  branches  which  render 
ma  indictm4tiit  terrible,  and  an  assembly  truly 
the  terror  of  the  people. 

Sec.  8.  [Unlawfully  and  tumulluously  to 
disturb  tlie  peace]^  which  is  as  true,  as  what  is 
taid  before,  (that  is,  as  fislse)  this  will  evidently 
appear  to  all  that  consider  how  lawful  it  is  to 
assemble,  with  no  other  design  than  to  wor- 
Aip  God,  and  their  calling  a  lawful  assembly^^m 
mlawful  one,  no  more  makes  it  so,  than  to  say 
light  is  darkness,  black  is  white,  conclude  so 
impudent  a  falsity  true. 

In  short,  because  to  worship  God  can  never 
be  a  crime,  no  meeting  ur  assembly,  designing 
to  worship  God,  can  he  unlawful.  Such  as  go 
about  to  prove  an  unlawful  assembl]r  must  prove 
the  assemblers  intent  not  to  worship  God,  but 
that  no  man  can  do,  because  no  man  can  know 
another  man's  intentions,  and  therefore  its  im- 
possible that  any  should  prove  such  an  assembly 
«ttlawful.  That  is  properly  an  unlawful  as- 
sembly, according  to  the  definition  of  the  law, 
when  several  persons  are  met  together,  with  de- 
sign to  use  violence  and  to  do  mischief;  but 
that  dissenters  meet  with  no  such  intention,  is 
manifest  to  the  whole  world,  therefore  their  as- 
semblies ere  not  unlawful  l  he  that  hath  only 
right  to  be  worshipped,  which  is  God,  hath  only 
right  to  institute  bow  he  will  be  worshipped  ; 
and  such  as  worship  him  in  that  way  they  ap- 
prehend him  to  have  instituted,  are  so  far  from 
being  unlawful  assembfers,  that  therein  they  do 
but  express  the  duty  they  owe  to  God. 

[Tumultuously]  imports  as  much  as  disorderly, 
or  an  assembly  full  of  noise,  bustle,  and  confu- 
sion, using  force  and  violence,  to  the  iiuury  of 
Crsnos,  houses,  or  grounds.  But  whether  re- 
ious  dissenters  in  their  peaceable  meetings, 
thccda  desifingy  and  aiekieg  noihiugisore  liwn 


to  eiprcss  that  duty  they  owe  to  God  Almighty 
be  a  tumultuous  action,  or  meeting  in  the  sense 
expressed  (and  which  is  tlie  vcrv  definition  of  the 
law)  will  be  the  question.  c5ertaioly  such  as 
call  these  meetings  tumultuous,  as  to  break  the 
peace,  offer  the  greatest  violence  to  common 
words,  tliat  can  lie  well  imagined :  for  they 
may  as  rif^htly  say.  such  persons  meet  adolte- 
rously,  thievishly,  occ  as  to  affirm  they  meet 
tumultuously,  because  they  are  as  truly  applica* 
ble ;  in  short,  such  particulars,  as  are  required 
to  prove  them  such  meetings  in  law,  arc  wholly 
wanting* 

Sec.  9.    [To  the  disturbance  of  the  peace.] 
If  the  disturbtnce  of  the  peace  be  but  mat- 
ter of  forte  with'  the  rest,  as  is  usoally  pleaded; 
leave  out  this  matter  of  form  and  then  see  what 
great  matter  will  be  left. 

Certainly  such  assemblies,  as  are  not  to  the 
breach  and  disturbance  of  the  peace,  are  fiir 
from  being  unlawful  or  tumultuary  ;  bot  if  the 
peace  be  broken  by  them,  how  comes  it  the 
evidence  was  so  short  }  We  cannot  believe 
it  was  in  fiivoor  of  the  prisoners.  This  may 
shew  all  the  reasonable  world,  how  forward 
some  are  to  brand  innocency  wiib  hateful 
names,  to  bring  a  sospidon,  where  Cfaere  wee 
none  deserved. 

Sec.  10.  [That  the  said  Pcnn  and  Mead  met, 
by  agreement  before  baud  made.] 

But  if  persons  that  never  saw  each  otheo 
nor  converse  together,  neither  had  oorrespond- 
enoe  by  any  other  hand,  cannot  be  said  to  be 
agreed,  to  auy  action,  before  it  be  done ;  then 
the  prisoners  were  far  from  an  agreement ;  for 
they  had  never  seen,  conversed,  nor  corres* 
ponded,  directly,  nor  indirectly,  before  the 
officers  came  to  disturb  the  assembly  :  We  well 
know  how  far  they  would  have  stretched  the 
word  '  Agreement,  or  Conspiracy ;'  but  God 
who  brings  to  nought  tlie  councils  of  the 
wicked,  prevented  their  cruel  designs. 

Sec.  11.  [That  William  Mead  did  abet  die 
said  William  renn  in  preaching.] 

No  man  can  be  said  to  abet  another,  whilst 
they  are  both  unknown  to  each  ether,  espe- 
cially in  this  case,  where  abetting  follows  afcree- 
ing,  and  agreeing  supposes  fore->knowledge« 
Nay  the  wonl  abet  in  law  signifies  to  command, 
procure  or  counsel  a  person,  which  W.  Mead, 
could  not  be  said  to  do,  in  reference  to  W. 
Penn^  they  being  so  great  strangers  one  to  ano- 
ther, and  at  so  great  a  distance  j  for  the  eri- 
deooe  proveathat  be  was  with  lieutenant  Cook, 
and  lieutenant  Cook  swears  he  conld  not  imtk* 
his  way  to  W.  Penu,  for  the  crood. 

Sec  12.  [that  W.  Penn's  preaching  and 
speaking  caused  a  great  concourse  and  tumuU 
of  peopfe,  to  remain  and  continue  a  long  time 
in  the  street.] 

Bot  this  is  so  improbable  to  believe,  that  tba 
very  nature  of  a  tumult  admits  of  no  such  thing 
as  preaching;  but  implies  a  disorderly  mulu- 
tuae,  where  all  may  be  Mid  tQ  speak|  nxJtmt 
than  any  to  hear* 
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Sec.  1.  [In  coDtempt  df  the  king  and  fail 
lawt.] 

They  are  so  far  from  conteroninfi;  the  king 
and  his  lavti,  that  they  are  obliged  and  con- 
strained by  their  own  principles,  to  obey  every 
ordinance  of  man  for  the  Lord's  sake,  but  not 
against  the  Lord  for  nian*s  sake,  which  is  the 
ouestion  in  hand.  Besides,  tbeir  continuance 
tliere,  was  not  in  contempt,  bot  by  the  permb- 
sion  of  the  ciiief  officer  present,  that  came 
there,  by  tlie  king's  authority ;  nor  is  it  for  the 
honour  of  the  king  that  such  persons  should  be 
said  to  act  in  contempt  of  bis  laws,  as  only 
meet  to  honour  God  and  his  laws. 

Sec.  9.  [And  to  the,  great  disturbance  of 
the  king's  peace.] 

It  is  far  from'^isturbing  and  breaking  the  king's 
petfce  for  men  peac^bly  to  meet  to  worship 
God ;  for  it  is  then  properly  broken  and  invaded, 
when  force  and  violence  are  used,  to  the  hurt 
and  prejudice  of  persons  and  estates;  or  when 
ttny  thing  is  done  that  tends  to  the  stirring  up 
of  sedition,  and  begetting  in  people  a  dislike  of 
the  civil  government :  But  that  such  things  are 
not  practised  by  us  in  our  assera bites,  either  to 
offer  violence  to  mens*  persons  and  estates,  or 
to  stir  up  the  people  to  sedition,  or' dislike  to 
tlie  civil  government,  is  obvious  to  all  that 
visit  our  assemblies. 

Sec.  3.  [To  the  great  terror  and  disturbance 
of  the  king  s  liege  peipple  and  subjects,  and  to 
the  evil  example  of  all  others  in  the  like  case 
oflFending,  asamst  the  king's  peace,  his  crown 
and  dignity.] 

Were  these  black  criminations  as  true  as  they 
are  wretchedly  false,  we  should  give  as  just  an 
occasion,  to  lose  our  liberties,  as  our  cruel 
adversaries,  are  ready  to  take  any  to  deprive 
US  unjustly  of  them.  O!  How  notorious  jt  is 
to  all  sober  people,  tliat  our  manner  of  life  is 
far  from  terrifying  any;  and  how  absurd  to 
think  that  naked  men,  in  the  generality  of  their 
conversation,  known  to  be  harmless  and  quiet, 
should  prove  a  terror  or  disturbance  to  the 
people ;  certainly,  if  any  such  thing  should  be 
,  in  tne  time  of  our  meetings,  it  is  brought  with 
the  crujelty  and  barbarous  actions  of  your  own 
soldiers:  they  never  learned  by  our  example  to 
beat,  hale  before  magistrates,  fine,  and  im- 
prison for  matters  relating  to  God's  worship; 
neither  can  they  say,  we  are  their  precedents : 
/or  all  those  adulterous,  prodigal,  lascivious, 
dmnkeii,  swearing,  and  profane  acts,  they 
daily  commit,  and  esteem  rather  occasion  of 
brag  and  boast,  than  sorrow  and  repentance ; 
No,  they  need  not  go  so  far,  they  have  too 
niftny,  uod  Almighty  knows,  of  their  own  su- 
periors for  their  example. 

Sec.  4.  But  we  can  never  pass  over  with 
•ilence,  nor  enough  observe  the  detestable  jug- 
gle of  such  indictments,  which  we  require  all 
English  and  conscientious  men  to  mind,  as  they 
value  themselves  in  the  like  occasions.  How 
little  a  grain  of  fact  was  proved^  yet  hoiv  spa- 
•ioufl  WBk  indi^itmeat  wm  made  ?  hAd  it  related 


to  the  evidence,  the  bulk  had  been  excosablo 
but  when  it  only  swelled  with  malicious  scaring 
phrases,  to  suggest  to  the  people,  that  they 
were  the  merest  villains,  the  most  dangerous 
persons,  and  designing  mutually  the  subversion 
of  tfaa  laws,  and  breach  of  the  peace,  to  the 
terrifying  of  the  people,  &c. 

Who  can  choose  bot  tell  them  of  tbeir  ro« 
mance* indictment,  that  is  so  forged;  as  it 
truly  merits  another  against  itself.  This 
they  childishly  call  form;  but  had  an  Ita- 
lian or  other  stranger  been  in  court,  be  wooki 
have  judged  it  matter  of  fact,  as  thinking  it 
unworthy  of  a  king's  court,  to  accuse  men  in 
terms,  not  legnlly,  truly,  or  probably  due  to 
the  fact,  they  really  had  committed ;  as  well 
as  that  no  court  would  practise  it,  bot  that 
which  loved  to  deprive  men  of  their  liberties, 
and  lives,  rather  than  to  save  them;  Nolens 
Volenti 

See.  5.  Had  their  cruelty  and  juggle  ended 
here  itself,  they  woald  have  spared  us  the  pains 
of  any  further  observation.  But  that  which  w« 
have  to  add,  on  the  prisoners  belialf,  rendera 
their  actions  so  abominable,  in  the  sight  of 
justice,  that  all  honest  and  ingenious  hearts 
mast  needs  abhor  their  base  snares. 

They  tell  the  jory.  That  being  but  judges  of 
fact  only,  they  were  to  bring  the  prisoners  la 
Guilty  (that  is  of  the  fact)  at  their  peril ;  and 
it  was  the  p^rt  of  the  bench,  to  judge  what 
was  law ;  So  that  if  tlie  jury  had  brought  tben» 
in  Guilty^  without  any  further  additional  ex<« 
planation  (though  intentionally  they  meant 
only  of  the  fact  proved  by  evidence)  yet  l\m 
bench  would  have  extended  it  to  every  part  of 
the  indictment,  and  by  this  impious  delusiop^ 
to  have  perjured  a  well  meaning  jury,  and 
have  had  their ^  barbarous  ends  upon  the  inno* 
cent  prisoners.  But  the  jury  better  undei^ 
standing  themselves  brought  in  William  Penit 
Guilty  of  the  fact  proved,  namely.  That  he  wa» 
speaking  to  some  people  met  in  Graoiona 
Church-Street,  but  not  of  an  unlawful  assem* 
biy,  so  circumstantiated  (the  mention  of  which 
stabbed  their  design  of  moulding  the  general 
answer  of  Guilty,  to  their  own  ends,  to  th« 
heart)  norindeed  could  they  do  otherwise  ;  for 
as  well  the  jury  as  prisoners,  were  denied  to 
have  any  law  produced,  by  which  they  might 
measure  the  truth  of  the  indictment,  and  guilt  ; 
of  the  fact:  But  because  the  Recorder  would 
or  could  not,  perhaps  it  is  so  long  since  he  read 
law  that  he  may  have  forgotten  it,  we  shall  per- 
form his  part,  in  shewing  what  is  that  comiAon 
law  of  the  land,  which  m  genera!,  he  said,  they 
were  indicted  for  the  breach  of,  and  which  in- 
deed if  rightly  nndentood,  is  the  andoubted 
birthright  of  every  Englishman;  vea,  the  inhe- 
ritance of  inheritances,  '  Major  llieridltas  venic 

<  anicui^ue  nostrum  a  jure,  et  Legibus,  qnaA  » 

<  parcntibus.'    Coke  Instit.  S.  56.  -^ 

•8ec.  0.  All  the  various  kinds  or  models  of 
government,  that  are  in  the  world,  stand  either 
upon  will  and  power,  or  condition  and  con- 
tract|  tht  first^  rule  by  men,  the  second,  bj 
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tbe  peopit  of  God,  and  to  nuiiouio  tod  defend 
dicir  pertons,  and  their  good  io  ^oiett  by  tho 
rulet  of  riftbt,  mod  at  ttie  begiooing  tbey  did 
cause  him  to  swear  to  maintain  >tlic  bolv  Chris- 
tian fait  by  and  to  guide  his  people  bj  right, 
with  all  bis  power,  without  rcspea  of  pertons, 
and  to  observe  the  laws :  and  after  when  the 
kingdom  was  turned  into  an  heritage^  king  Al- 
fred, that  governed  this  kingdom  about  171 
yean  before  tbe  conquest,  did  cause  the  great 
men  of  the  kingdom  to  assemble  at  London, 
and  there  did  ordain  lor  a  perpetual  usage, 
that  twice  in  ibe  year,  or  oftner,  if  need  should 
be,  io  time  of  peace,  iber  should  assemble  at 
London  in  parliament ;  nir  tbe  govemnMUt  of 
God*s  people,  that  men  might  live  in  quiet  and 
receive  right  by  certain  usages  and  holy  judg- 


Jaws;  it  is  our  happiness  to  l^  bom  under  such 

a  constitution,  as  is  inosi  abbvrrent  in  it^elt,  of 
all  arbitrary  guvemmenr,  and  which  is,  and 
•ver  has  been,  most  choice  and  careful  of  her 
laws,  by«whicli  all  rigfit  is  preserved. 

Sec.  7.  All  laws  arc  <  it  her  fundamental,  and 
■o  immutable ;  or  superficial  and  so  altenible. 
By  the  first  we  undiTstand  such  laws,  as  en- 
join men  to  be  just,  bonest,^  virtuous;  to  do  no 
wrong,  to  kill,  rub,  deceive,  prejudice  none ; 
but  to  do,  as  one  would  be  done  unto;  to 
cherith  %^^ti^i  and  to  terrify  wicked  men ;  in 
short,  universal  reason,  which  are  not  nubject 
to  any  revolutions,  liecaiis»e  no  emergency, 
time,  or  occasion  can  ever  justify  a  suspeuMon 
of  their  execution^  much  less  their  utter  abro* 
gation. 

Sec.  8.  By  superficial  laws  we  understand, 
fuch  aco,  l^ws,  or  statutes,  as  are  suited  to 

C resent  occurrences;  and  which  may  as  well 
e  abrogated,  fur  the  good  of  the  kini^dom,  as 
they  were  fir»t  macte  for  it.  For  instance, 
those  statutes,  that  relate  to  victuals,  cloaths, 
•ttd  places  of  trade,  &c.  which  have  ever  stood 
whilst  the  reason  of  tliem  was  in  force,  but' 
when  that  benefit,  which  once  redounded,  IcU 
.  by  cross  occurrences,  they  ended  according  to 
tnat  old  maxim,  *  cessante  ratiane  legis,  cessat 
*  lex ;'  but  this  cannot  be  said  of  fundamental 
laws,  till  houses  stand  without  their  foundation, 
and  English  mankind  wholly  cease  to  be, 
which  brings  close  upon  the  point. 

Sec.  0.  There  is  not  any  country,  that  has 
more  constantly  expressed  her  care  and  deep 
solicitude  to  the  preservation  of  her  funda- 
mental laws,  than  the  English  nation :  and 
though  the  evil  of  some  particular  times  and 
persons  have  endeavoured  an.  utter  abolition  of 
those  excellent  fundamentals,  which  we  have 
before  defined  and  defended  from  any  just  rea- 
son of  revolution ;  yet  God  Almighty,  who  is 
always  concerned  to  avenge  the  cause  of  jiis- 
.tioe,  and  those  excellent  good  laws,  by  which 
it  is  upheld,  has  by  bis  providence  befooled 
their  contrivances,  and  bolBed  their  attempts, 
by  bringing  their  designs  to  naoieht,  and  their 
persons  frequently  to  condign  punishment  and 
disgrace,  their  age  no  antiquary  living  can  as- 
sure us,  unless  they  say,  as  old  as  reason  itself : 
but  our  own  author^  are  not  lacking  to  inform 
us,  that  the  liberties,  properties  and  privi- 
leges of  the  English  nation  are  very  ancient. 

Sec.  10.  For  Hern  in  bis  Mirror  of  Justice 
(writ  io  Edward  the  first's  time)  fol.  1.  tells  us, 
^  That  after  God  had  abated  the  nobility  of 
the  Britons,  he  did  deliver  the  realm  to  men 
asore  humble  and  simple,  of  the  countries  ad- 
joining, to  wit,  the  Saxons,  whioh  came  from 
.the  parts  of  Almaign  to  conquer  this  land,  of 
whicn  men  there  were  forty  sovereigns,  which 
did  rule  as  companions ;  and  those  princes  did 
call  this  realm  England,  which  before  wa« 
named  the  greater  Britain :  these,  after  great 
-wart,tribulationsand  pains,  by  long  timesuffer- 
«dy  didchuit  u  king  to  reign  over  them  to  govern 


meots.'^ 

"  In  which  parliaipeut  (saithour  iiiithor)tht 
rights  and  prerogatives  of  the  kingis  and  of  the 
subjects  are  distinguished  and  set  apart ;  aad 
particularly  by  him  expressed,  too  tedious  here 
to  insert ;  amongst  which  ordinances  we  find, 
*<  That  no  man  should  be  imprisoned,  but  for  a 
capital  offence.    And    if  a  man  should  de- 
tain another  in  prison,  by  colour  of  right,  where 
there  was  none,  till  the  party  imprisoned  died  ; 
he  that  kept  him  in  prison  should  be  held  guilty 
of  murder*'  as  you  may  read  p.  33,  and  p.  36. 
'*  lie  isdeolaredGniltyof  jloiaicide,bv  whom  a 
man  shall  die  in  prison,  whether  it  be  the  judges, 
that  shall  too  lone  delay  to  do  a  man  right,  or 
by  cruelty  of  gaolers,  or  suffering  him  to  die  of 
fiimine;  or  wlien  a  man  is  adjudged  to  do  pe- 
nance, and  shall  be  surcharged  by  his  gaoler 
with  irons,  or  other  pain  whereof  he  is  depriv- 
ed his  life."   And  p.  149.  ^  That  by  tha  ancient 
law  of  England,  it  was  felony  to  detain  a  man 
in  prison,  after  sufficient  bail  offered  ;  where 
the  party  was  plevisable ;  every  person  was 
plevisable,  but  be  that  was  appealed  of  treason, 
murder,  robbery  or  burglary/'  p.  35.     *'  None 
ought  to  be  pot  in  common  pnsons,  but  only 
such  as  were  attainted,  or  pnncipally  appealed 
or  indicted  of  some  capital  offenc^,  or  attaint- 
ed   of  fiilse    or    wrongful   imprisonment ;  so 
tender  have  the  anaient  laws  and  constitutions 
of  this  realm  been  of  the  liberty  of  their  snb* 
jects  persons,  that  no  man  ought  to  be  impri- 
soned, but  for  a  ckpital  offence,  as,  treason,  ^ 
murder,  robbery,  or  burglary." 

Sec.  11.  Nor  is  Lambard  short  in  bis  ex- 
cellent translation  of  the  Saxon  laws,  from 
king  Iaa*s  time,  718,  to  Hen.  3,  1100.  In 
nescnbing  to  us  the  great  obligation,  and  strong 
condition,  the  people  were  wont  to  put  upon 
their  kings,  To  observe  the  jnncient  fundamen- 
tal laws,  and  free  customs  of  thb  lanU,  which 
were  handed  down  from  one  age  to  another. 
And  in  the  17th  chap,  of  Edward  the  Confes- 
sor's laws,  the  mention  there  made  of  a  king's 
dutr  is  very  remarkable.  That  if  lie  break  his, 
oath,  ui*  performed  not  his  obligation  *■  Nee 
'  nomen  regis,  in  eo  constabit.'  The  same 
Lambard  farther  tells  us,  that  however  any  may 
affirm  WUUam  of  Normandy  to  be  a  oon* 

3 


077]         STATE  TRIAI^.  22  Charlss  IL  ]  670.— for  a  tuntultnous  AMtenAfy.        [97ft 

*^  No  freeman  shall  be  taken,  or  imprisooed» 
nor  be  disseized  of  bis  freehold,  or  liberties,  or 
free  customs,  or  be  outlawed,  or  exiled,  or  anj 
other  ways  destroyed;  nor  we  shall  nut  paw 
upon  him,  nor  condemn  him,  but  by  lawful 
judgment  of  his  peers,  or  by  the  law  of  the 
land ;  we  shall  sell  to  no  man,  we  shall  den/ 
nor  defer  to  no  man  either  justice  or  right. 
[Chap.  39.] 

''  And  to  all  these  customs,  liberties  afore- 
said, which  we  hare  granted  to  be  holdeii 
witlun  this  our  realm,  as  much  as  appertaineth 
to  us  and  oor  heirs  we  shall  observe ;  and  all 
men  of  this  our  realm,  ts  well  spiritaal  as  tem- 
poral, (as  much  as  in  them  is)  shall  observe 
the  sune  against  ail  persons  in  like  wise.  And 
for  this  our  gift,  and  grant  of  these  liberties, 
and  for  other  contained  in  our  charter  of  liber- 
ties of  our  Forest,  the  archbishops,  bishops, 
abbots,  priors,  earls,  barons,  knights,  free- 
holders, and  other  our  subjects,  have  give» 
unto  ns  the  fifteenth  part  of  all  their  move- 
ables; and  we  have  p'anted  unto  them  on  th# 
other  part,  that  neither  we,  nor  our  heirs, 
shall  procure  or  do  any  thin^  whereby  the  1^ 
bertiea  in  this  charter  contained  shall  be  ia^. 
fringed  or  broken ;  and  if  any  thing  be  pro- 
cured by  any  person  contrary  to  the  premises,, 
shall  be  had  of  no  force  not  effect.  These 
being  witnesses,  Bonilace  archbishop  of  Can- 
terbury, &c.  We  ratifying  and  ajpproviog 
those  gifts  and  grants  aforesaid,  connrm  and 
make  strong  all  ihm  same,  for  us  and  our  heirs 
perpetually,  and  by  the  tenor  of  these  presents 
do  renew  nie  same  willingly ;  and  granting  for 
us  and  our  heirs,  that  this  charter,  in  all  and 
singular  his  articles  for  evermore  stmll  be  sted- 
fasSy,  'firmly,  and  inviolably  observed.  And 
if  any  article  in  the  same  charter  contained, 
yet  hitherto  peradveuture  hath  not  been  ob-^ 
served,  nor  kept,  we  will,  and  by  our  aothoritjf 
royal  command,  from  henceforth  firmly  the/, 
be  observed.    Witness,  &c,'' 

llie  Sewtbkcb  of  Cuesb  given  by  the  Bishops^ 
with  toe  King's  Consent,  against  tbm 
Breakers  of  the  Grbat  Chabtes. 

In  the  year  of  our  Lord  1953,  the  third  da/ 
of  May,  in  tlie  great  hall  of  the  king  at  West- 
minster, in  the  presence,  and  by  tlie  consent 
of  .the  lord  Henry,  by  (he  grace  of  God,  king 
of  England,  and  the  lord  Richard,  earl  of 
Cornwall,  his  brother;  Roger  Bigot,  earl  of 
Norfolk  marshall  of  England  ;  Humphry,  earl 
of  Hereford;  Henry  earl  of  Oxford;  John, 
earl  Warren  9  and  ouier  estates  of  the  realm  of 
England:  We  Boniface,  by  the  meitnr  of  God, 
arcmbishop  of  Canterbury,  primate  of^^England, 
F.  of  London,  H.  of  Ely,  S.  of  Worcester,  £• 
of  Lincoln,  W.  of  Norwich,  P.  of  Hereford, 
W.  of  Salisbury,  W.  of  Durham,  R.  of  Exeter, 
M.  of  Carlisle,  W.  of  Bath,  £.  of  Rodiester, 
T.  of  St.  Dai^s,  bishop*,  apparelled  10  ponti- 
ficals, with  tapers  burning,  against  the  breakers 
of  the  churches  liberties,  and  of  the  liberties 
and  other  customs  of  |hu  rtalm  of  England ; 
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qoerer ;  be  was  received  by  the  people  as  Ed- 
wardVsuccetooi',  and  by  solemn  oatl)  taken,  to 
maintain  ujito  them  the  same  laws  that  his  kins- 
man Edward  the  Confessor  did;  this  doctrine 
remained  in  the  general,  unqacstiuned,  to  the 
reign  of  king  John,  who  imperiously  thought 
that  voluntas  regis,  and  not  taivMpopuU,  was 
mprema  lex,  or  the  king's  will  was  the  supreme 
law,  and  not  the  people's  prese^ation  ;  till  the 
incensed  barons  of  that  time,  betook  themselves 
to  a  vigorous  defence  of  their  ancient  rights  and 
liberties,  and  learut  him  to  keep  those  laws  by  a 
due  restraint  and  timelv  compulsion,  which  his 
former  invasion  of  tfiem  evidenced  to  the 
world  he  would  never  have  done  willingly. 

Sec.  19.  The  Proposals  and  Articles  of 
agreement,  with  the  pledges  given  to  the  barons, 
on  the  behalf  of  the  people  by  the  king,  were 
confirmed  in  Hen.  Sd's  time,  his  son  and  sno- 
cteasor ;  when  the  abused,  slighted,  and  disre- 
garded laws,  by  his  father,  were  thought  fit  to 
DO  reduced  to  record,  that  the  people  of  Eng* 
land  might  not  for  ever  after  be  to  seek  for  a 
written  recorded  law,  to  their  defence  and  se- 
curity ;  for, '  misera  servitus  est  ubi  jus  est 
'  vagum  aut  inc<^nitum  ;'  and  so  we  enter 
upon  that  grand  charter  of  liberty  and  pri- 
vilege, in  the  cause,  reason,  and  end  of  it. 

Sect.  1.  We  shall  first  rehearse  it,«o  far  as 
«ve  are  concerned  (with  the  formalities  of 
Grant  and  Curse)  and  shall  then  sa;|r  something 
as  to  the  Cause,  Reason  and  End  of  it. 

A  Rbhbaesal  of  the  Matbeial  Pabts  of 
the  Great  Charter  of  Evglakd. 

'*  Henry,  by  the  grace  of  God,  king  of  Eng- 
land, &€.  To  all  archbishops,  or  earls,  barons, 
sheriffs,  provosts,  officers,  and  to  all  bailiffs, 
and  our  faithful,  subjects,  who  shall  see  this 
present  charter,  greeting.  Know  ye  that  we 
unto  the  honour  of  Almighty  God,  and  for  the 
salvation  of  the  souls  of  our  progenitors,  and 
our  suocessors,  kings  of  England,  to  the  ad- 
vancement of  holy  church,  and  amendment  of 
oor  realm,  of  our  mere  and  free  will  have 
g^ven  and  granted  to  all  archbishops,  &c.  and 
to  all  freemen  of  this  oor  realm,  these  liberties 
under  written,  to  be  holden  and  kept  in  this 
our  realm  of  England  for  evermore.  [9  H.  3. 
confirmed  S8£d.  3.] 

'*  We  have  granted  and  given  to  all  freemen 
of  our  realm,  for  us,  and  our  heirs  for  evermore 
these  liberties  under  written,  to  have  and  to 
hold  to  them,  and  to  to  their  heirs,  of  us  and 
our  heirs  fore-named.  fChap.  1.  the  form  of 
ancient  acts,  &c.  Co.  9.  Inst.  fbl.  3.1 

"  A  freeman  shall  not  be  amerced  for  a  small 
fault,  btit  after  the  quantity  of  the  fiiult.  And 
for  a  great  fault,  after  the  manner  thereof, 
saving  to  him  his  contenements  or  free-hold. 
And  a  merehant  likewise  shall  be  amerced, 
saving  to  him  his  merchandise ;  and  none  of 
the  said  amercements  shall  be  assessed,  but  by 
the  oath  of  good  and  honest  men  of  the  vi- 
finage.    [Cbap.  U.] 

vot.  YI, 
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ftnd  namely  tliese  which  are  conuined  in  (he 
Charter  of  ihe  common  Liberties  of  En;;lnncl, 
nnd  Charter  of  tlie  Forest,  have  denounced 
Sentence  of  Exrfiinniiinicotion  in  this  form,  hy 
the  authority  of  Aiinitihty  God,  the  Father,  (he 
Son,  nnd  (he  ITr'.y  (Jhoit,  &r.  of  (he  b!^.'^'e^i 
•pos  les  Petrr  and  Paul,  and  of  all  apostlv*, 
•nd  of  nil  martyrs,  of  hkssed  IMcvaid  ting  uf 
England,  nnd  of  a!!  the  sjunts  of  hca%'en,  «e 
excoinmtjDicnte  and  accurst-,  and  from  tliC  be- 
nefits of  oui"  holy  moil'er  Mie  clnirch  we  se- 
quester all  tl'o^e  (hat  hereafter  willii^^ly  nnd 
maliciously  deprive  or  epod  the  church  oY  her 
right ;  aiW  all  tljojic  that  by  any  craft,  or  wil- 
lingness, do  violate,  break,  diminish,  or  change 
the  churches  liberties,  and  free  customs  con- 
tained in  the  Charters  of  the  common  Liber- 
ties, and  of  the  Forest,  granted  by  our  lord  the 
king  to  archbishops,  bishops,  and  other  pre- 
lates Kii  England,  and  likewise  to  the  earls,  ba- 
rons, knigh(s,  and  other  freeholders  of  the 
realm ;  and  all  that  secretly  and  openly,  by 
deed,  word  or  counsel  do  make  statutes,  or  ob- 
serve ihem  being  made,  and  that  bring  in  cus- 
toms to  keep  them,  when  they  be  brought  in, 
ngarnst  the  said  liberties,  or  any  of  them,  and 
all  those  that  shall  presume  to  judge  against 
them ;  nnd  all  nnd  every  such  person,  before 
mentioned,  that  wittingly-  shall  commit  any 
thing  of  the  premises,  let  them  we!l  know  that 
they  hicur  the  aforesaid  Sentence  ipso  facto,** 

A  C0NFIRHAT109  of  the  Charters  and  Li- 
berties of  England,  and  of  the  Forest, 
made  the  25th  Year  of  Edward  the 
First. 

**  Edward,  by  the  fjnce  of  God,  king  of 
England,  lord  of  Ireland,  duke  of  Guyan,  To 
all  those  that  these  present  letters  shall  hear  or 
see,  greeting.  Know  ye  that  we  to  the  honour 
©f  God  and  to  i\\e  profit  of  our  realm,  have 
granted  for  us,  and  our  heirs,  and  the  Charter 
of  Liberties,  and  the  Charter  of  Forest,  which 
were  made  by  common  assent  of  all  tiie  realm, 
an  the  time  of  king  Henry  our  fatLer,  shall  be 
kept  ia  every  point,  without  breach  ;  and  we 
will  that  th^  same  Charters  fthall  be  sent  under 
our  seal,  as  well  to  our  justices  of  the  Forest, 
as  to  others,  and  to  nil  sherifis  of  shires,  and 
CO  all  our  other  ofhcers,  and  to  all  our  cities 
throughout  the  realm,  together  with  our  writs, 
in  the  which  it  shall  be  contained,  that  they 
cause  the  aforesaid  Charters  to  be  published, 
-aud  to  declare  to  the  people,  that  we  have 
confirmed  them  in  nil  points;  and  that  our 
justices,  sherifls,  mayors,  and  other  .ministers, 
which  under  us  have  the  laws  of  our  land  to 
Kuido,  shall  allow  the  same  Charters  pleaded 
•hefort  them  in  judi^ment,  in  all  their  points^ 
that  is,  to  wit,  tl)c  Great  Charter,  as  the  com- 
mon law,  and  the  Charter  of  our  Forest,  for 
Ilie  Welch  of  our  realm. 

"  And  we  willy  that  if  any  judgment  be  given 
from  henceforth,  contrary  to  the  points  of  the 
('harier  aforeiaid,  by  the  justices,  or  by  any 
•th«f  of  eiif  nrnisten  thai  hold  pita  before 


them,  ag:iin4it  (he   poitsts  of  the  Charters,  it 
shnll  be  undone,  and  holden  for  naught. 

••  And  we  will  that  the  same  Charters  shall 
b«  ^c*nt  under  our  seal  to  cathedral  churches 
(hrotiiihout  o»ir  rrr.lm,  there  to  remain,  and 
>>^ali  be  read  bcibie  tl:c  j  eoplc  two  times  by 
tilt  ytr.r.     . 

**  Ai\Ji  that  all  arclibishops  and  bishops  shall 
proi:ounce  the  sentence  of  excommunication 
against  all  tlwsc  that  by  word,  deed,  or  coun- 
sel, do  contrary  to  the  foresaid  Charters,  or 
thnt  in  nny  point  do  hrc.tk  or  undo  them  ;  And 
that  the  said  curses  he  t^Mce  a  year  denounced 
aud  published  by  the  prelates  aforesaid  ;  and 
if  the  same  prelates,  or  uny  of  thrm,  be  remiss* 
in  ihe  denunciation  of  the  said  sentences, 
the  archbishops  of  Canterbury  and  York,  for 
the  time  being,  shall  compel  and  distraiu  them 
to  the  ciecutioD  of  their  duties  in  form  afore* 
said.*' 

The  Sentence    oI  the  Clergy    against    the 
Breakers  of  the  Articles  above-mentioned. 

"  In  the  name  of  the  Father,  the  Son,  and 
(he  Holy  Ghost ;  Amen  :  Whereas  our  sove- 
reign lord  the  king,  to  the  honour  of  God,  and 
of  holy  church,  and  for  the  common  profit  of 
the  realm,  hath  granted  for  him,  and  his  heirs 
for  ever,  these  Articles  above-written  ;  Robert 
archbishop  of  Canterbury,  primate  of  all 
England,  admonished  all  his  province  once 
twice  nnd  thrice,  because  that  shortness  will 
notsuiTer  so  much  delay,  as  to  give  knowledge  to 
all  the  people  of  England  of  these  presents  in 
writing ;  we  therefore  enjoin  all  persons,  of 
what  estate  sncv^r  they  be,  that  tliey,  and 
every  of  them,  as  much  as  in  then- is,  shall 
uphold  and  maintain  these  Articles  granted  by 
our  sovereign  lord  the  king,  in  all  points:  And 
all  thobe  that  iu  any  point  do  resist,  or  break, 
or  in  any  manner  hereafter  procure,  counsel, 
or  iu  any  wise  assent  to  testify  or  break  those 
ordinances,  or  go  about  it,  by  word  or  deed, 
openly  or  privily,  by  any  manner  of  pretence 
or  colour;  we,  the  aforesaid  archbishop,  bj 
our  authority  in  ihii  writing  expressed,  do  ex- 
communicate and  accurse,  and  from  the  body 
of  our  Lord  Jesus  Chri&t,  and  from  all  the 
company  of  heaven,  and  from  all  the  sa- 
craments of  holy  church  do  seqljester  and  ex- 
clude." 

We  may  here  see,  that  in  the  obsctirest 
times  of  sottish  popery,  tliey  were  not  lefl  with- 
out a  sense  of  justice,  and  the  necessity  of 
Liberty  and  Property,  to'  be  inviolably  enjoyed^ 
which  brings  us  to  the  cause  of  it. 

1.  Tlie  Cause  of  this  famous  Charter^  was, 
as  we  have  already  said,  the  encroachments 
thnt  were  made  by  several  ministers  of  prece* 
dent  kings,  that  almost  became  customary,  and 
which  had  tiever  extinsuisbed  the  free  custom* 
due  to  Englishmen :  How  great  care  it  cost  our 
ancestors,  it  unbecomes  us  to  iftnore,  or  by  ouv 
silence  to  neglect;  It  was  that  Yoke  and  Mus- 
sle,  which  failed  not  to  disable  many  i^ing 
bears,  from  catering  tht  pleasant  tioeyw^  Jt 
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Knglisb  freedoms,  that  otbcrwUe  would  doi 
b'ave  Itih  a  fruiLtul  vine  iu  being.  Anon  we 
inajr  give  the  reader  an  account  of  some,  %vilh 
(heir  wages  as  well  as  works. 

2.  The  Ileason  of  it,  is  so  great,  that  it  seems 
to  be  its  own.  It  is  the  very  image  and  ex- 
pression ofjustice,  liberty,  and  property ;  points 
of  such  eminent  importance,  as  without  which 
no  government  can  be  said  to  be  reasonable, 
but  arbitrary  and  tyrannical.  It  allows  every 
man  that  liberty  Ood  and  nature  have  given 
him,  and  the  secure  possession  of  his  property, 
from  the  inroad  or  invasion  of  his  neighbour, 
or  any  else  of  that  constitution.  It  justifies 
no  man  in  a  fault,  only  it  provides  equal  and 
just  ways  to  have  the  odender  tried;  consider- 
ing the  malice  of  many  prosecutors,  and  the 
great  value  of  liber^  and  life. 

3.  Tiie  End  of  it  was  the  most  noble  of  any 
earthly  projection,  to  wit,  The  refining  of  those 
shaken  laws,  held  for  many  hundred  years,  by 
constant  claim,  chat  they  living  might  be  re- 
instated in  their  primitive  liberty,  and  the!r 
posterity  secured  in  the  possession  of  so  grcut 
a*  happiness. 

Amongst  those  many  rich  advantages,  that 
accrue  to  the  free  people  of  England,  from 
this  Great  Charter;  and  those  many  coo- 
finualory  statutes  of  tiies<irae,  we  shall  present 
the  Reader  with  the  sight  of  some  few,  that 
may  mo&t  properly  fall  under  the  consideration 
and  inquiry  of  these  present  times,  as  found  in 
our  Common  Law  books. 

1.  *•  That  every  Englishman  is  born  free.-' 

2.  "  That  no  such  freeman  shall  be  taken, 
attached,  assessed,  or  imprisoned,  by  any  pe- 
tition or  suggestion  to  the  king  or  his  coun- 
cil, unless  by  the  indictment  or  presentment  of 
good  and  lawful  men  where  such  deeds  he 
done;"  5  Edw.  3.  c.  9.  25  Edw.  3.  c.  4.  17  R. 
2.  c.  6.  Rut.  Pari.  42  Edw.  3.  Coke  2  Inst.4G. 

3.  "  That  no  ffeeman  shall  be  disseized  of  his 
freehold  or  liberties^  or  free  customs,  ^c." 
Hereby  is  intended,  saith  Coke,  '  That  lands, 
tenements,  floods,  and  chattels,"  shall  not  be 
Mtzed  into  the  king's  bands  contrary  to  this 
Great  Charter,  &c.  43.  Ass.  p.  12.  43  Edw.  3. 
Coke  2  Inst.'  32.  Neither  shall  any  such  free- 
man be  put  from  his  livelyhuod  witliuut  answer. 
Coke  2  Inst.  47. 

4.  "  That  no  freeman  shall  be  out-lawed, 
unless  ie  shroud  and  hide  himself  voluntarily 
from  the  justice  of  the  law,"  2  and '3  Phil,  and 
Mar.Dier.  114. 145. 

5.  '<  No  freeman  shall  be  exiled."  Coke 
•ays  tiiere  are  but  two  grounds,  upon  which  any 
man  may  beaziled.  One  by  act  of  parliament 
(supposing  it  not  contrary  to  the  Great  Char^ 
ter.)  The  other  in  case  of  abjuration,  for  fe> 
lony  by  the  common  law,  &c  Coke  2  lust.  AT, 

6.  "  No  freeman  shall  be  destroyed,"  that 
b,  he  shall  not  be  **  fore-judged,  of  life,  limb, 
dis-herited,  or  put  to  torture,  or  death,"  every 
oppression  against  law^  by  colour  of  any  usurp- 


ed authority,  is  a  kind  of  destruction,  nod  it  it 
the  wojst  oppression  that  is  done  by  colour  of 
justice.    Coke  lust.  p.  43. 

7.  **  That  no  firteman  shall  b«  thus  taken, 
or  imprisoned,  disseized,  oot-lawed,  exiled^  or 
destroyed  of  his  liberties,  freeholds,  and  fre* 
customs,  but  by  the  lawful  judgment  of  his 
Peera'^  (vulgarly  called  jury).  So  that  the  judg*  ' 
ment  of  any  tact  or  person,  is  by  this  funda- 
mental law,  referred  to  the  breasts,  and  con- 
sciences of  the  jury  ;  it  is  rendered  in  Lariu 
'  per  legale  judiciuin,'  that  is  lawful  judgment; 
from  whence  it  is  to  be  observed,  that  the  judg- 
ment must  have  law  in  it,  and  be  according 
to  law,  which  cannot  be  where  they  are  hoc 
judges,  how  far  the  fact  is  legal,  or  the  con- 
trary ;  '  Judicium  cjaasi  Juris  Dictum,'  the 
voice  of  LaviKand  Right,  and  therefore  if  their 
verdict  not  to  be  rejected,  because  it  is  sup- 
posed to  be  the  truth,  according  to  their  con« 
sciences :  For  '  Ver  dictis'  from  '  vere  dic- 
tum,' is  *  quasi  dictum  veritatis'  or  a  true  say- 
ing or  judgment,  9  Hen.  3.  29.  Coke  Inst.  1. 
39.  Inst.  4.  207.  Coke  says,  that  by  the  word 
Legale  three  things  are  implied.  1st.  That  this 
was  by  law,* before  the  Statute,  and  therefore 
this  statute  but  declaratory  of  the  ancient  law. 
2d.  That  their  verdict  must  be  legally  given  ; 
wherein  is  to  be  observed.  1st.  The  jury  ought 
to  hear  no  evidence,  but  in  the  hearmg  aiid 
presence  of  the  prisoner.  2d.  That  they  can- 
not send  to  ask  any  question  in  law  of  th« 
judges,  but  in  the  presence  of  the  prisoner,  for, 
^  de  facto  jus  oritur.'  3d.  The  evidence  pro- 
duced by  the  king's  counsel,  being  given,  th« 
judges  cannot  collect  tlie  evidence,  nor  urge  it 
by  way  of  charge  to  the  jury,  nor  yet  confrr 
with  the  jury  about  the  evidence,  but  in  th« 
presence  of  the  prisoner.    Coke  Inst.  2.  49.     ' 

8th.«<0r  by  the  law  of  tlie  land"  It  is  a 
synonimouscxpressiun, importing  no  more  than 
by  a  trial  of  peers  or  a  jury ;  for  it  is  some- 
times rendered  not  (or)  disjunctively,  but  (and) 
which  is  connectively ;  however,  it  can  never 
signify  any  thing  contrary  to  the  old  way  of 
trying  by  Peers;  for  then  it  would  be  con- 
nected to  a  contradiction. 

Besides  Coke  well  observes,  that  in  the  4th 
Chap,  of  the  25ih  Edw.  3/  *  P^r  legem  terra,^ 
imports  no  more,  than  a  trial  by  due  process, 
and^  writ  original  at  common  law,  which  cannot  ' 
be  without  a  jury  ;  therefore,  *  Per  judicium 
*  uarum  et  per  legem  terrs,'  signify  the  same  , 
privilege  unto  the  people.  Coke  Inst.  2. 
page  50. 

Thus  have  we  presented  you  with  some  of 
those  maxims  of  law,  dearer  to  our  ancestors, 
than  life;  because  they  are  the  defence  of  the 
lives  and  liberties  of  the  people  of  England ;  it 
is  from  this  29th  chap,  of  the  Great  Charter; 
Great,  not  for  its  bulk,  but  the  privileges  in  it; 
as  from  a  spacious  root,  that  so  many  fruitful 
branches  of  the  law  of  Engknd  springs,  if 
Coke  may  be  credited.  But  how  sacred  so- 
ever they  have  been  esteemed,  and  still  are  by 
noble  and  jait  minds)  yet  so  degenerate  ar« 
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some,  in  tbeir  proceedings,  that  oonseioas  to 
themselves  of  their  baseness,  they  will  not  dare 
stautl  the  touch  of  this  Great  Charter,  and 
those  ja»t  laws  grounded  upon  it|  of  whieh 
number  we  may  truly  rank  the  mayor,  and  re- 
corder of  London,  with  the  rest  of  their  wise 
companions,  in  their  late  sessions,  ^x  the  Old 
Baiif  y,  upon  the  occasion  of  the  prisoners. 

1.  The  prisoners  were  taken,  and  imprisoned 
without  presentment  of  good  and  lawful  men 
of  the  vicinage,  or  the  neighbourhood^  bus  after 
a  miliury  and  tumultooos  manner,  contrary  to 
the  Grand  Charter. 

S.  They  rafosed  to  produce  the  law  upon 
which  thejr  proceeded;  leaving  thereby  the 
prisooersi  jury  and  whale  assembly  in  the 
dark. 

S.  They  refused  the  prisoners  lo  p)eady>nd 
directly  withstood  that  great  privilege,  men- 
tioned  in  the  first  chap.  25  £dw.  1.  '<  Wbeie 
all  justices,  mayors,  sheriffs,  and  other  mmis- 
ters,  that  have  the  laws  of  the  land,  to^ide 
them,  are  required  to  allow  the  said  Charter 
to  be  pleaded  in  all  its  points,  and  in  all  causes 
that  shall  come  before  them  in  judgment.** 
For  no  sdoner  did  William  Feun,  or  his  felbw 
prisoner,  urge  upon  them  the  Great  Charter, 
and  other  g(X)d  laws,  but  the  Recoider  cried. 
Take  him  away;  take  him  away,  put  him  into 
the  Bale-Dock  or  hole;  from  which  the  reoor- 
<ler  can  never  deliver  hhnself,  unless  it  be  by 
avowing;  the  laws  are  not  his  gnide,and  there- 
fore does  not  suffer  them  to  be  pleaded  before 
•him  in  judgment. 

4.  Th^y  gave  the  Jury  their  charge,  in  the 
prisoner's  absence,  cnd^vouring  highly  to  iA- 
•enoe  the  Jury  against  them. 

5.  The  verdict  being  given,  which  is  in  law, 
"  Dictum  Veritatis,"  The  voice  of  Truth  her- 
self, (because  not  suitable  to  tl»eir  humour) 
thi»y  did  ^s^  times  reject  it,  with  many  abu- 
•ive,  imperious,  and  menacing  expressions  to 
the  jury,  such  as  no  precedent  can  afford  us)  as 
if  the^  were  not  the  only  constituted  judges  by 
the  iundaniental  laws  of  the  land,  but  mere 
cyphers  only  to  signify  sometliing  behind  their 
figures. 

6.  Though  the  prisoners  were  cleared  by 
thei^Jory,  yet  were  they  continued  for  the 
non-payment  of  their  fines,  laid  upon  them, 
fori  not  pulling  off  their  hats,  in  which  the  law 
is  notonously  broken.  (Ist^  In  that  no  man 
•hall  be  amerced,  but  acconfing  to  the  offence, 
and  ihey  have  fined  each  forty  marks.  (2d) 
They  were  not  merced  hy  any  Jury,  but  at  the 
will  of  an  incensed  bench. — Besides  there  is  no 
law  against  the  hat,  and  where  there  is  no  law 
there  can  be  no  transgression,  and  consequently 
no  legal  amercement  or  fine,  9  H.  3,  chap.  U. 
But  how  the  prisoners  were  trepanned  into  it, 
IS  most  ridiculous  on  the  side  of  the  contriver?, 
that  finding  their  hau  off,  would  have  them 
pot  on  agam  by  their  officers,  to  fool  the  pri- 
eoners,  with  a  trial  of  potting  them  off  again, 
which  childish  conceit  not  being  gratified,  tli'ey 
4ned  them  the  forty  marks  a  piece. 

T.  Xoatead  of  accepting  their  verdict  as  good 


in  law,  and  for  the  true  decision  of  tbe  matter, 
according  to  tbe  Great  Charter  (that  constitutes 
them  proper  judges,  and  which  bears  them  out 
with  many  other  good  laws,  in  what  they  agreed 
to,  as  a  verdict,  the  court  did  most  illegally  and 
tyrannically  fine  and  imprison  thenii  as  in  tbe 
trial  was  expreuedi  And  that  notwithstanding 
the  late  joit  resentment  of  the  House  of  Com- 
mons, in  judge  Keeliag's  Case,  where  they  re*' 
soh'ed,  **That  the  precedent  and  practice  of 
fioiniTf  and  imprisoning  of  juries,  for  their  ver« 
diets,  were  iUegal.''  And  here  we  must  needs 
observe  two  things. 

1st.  That  the  fundamental  laws  of  England 
cannot  be  more  slighted,  and  contradicted  in 
any  thine  (next  Englisbmeus  being  quiet  de- 
stroyed) tbau  in  not  suffering  them  to  have  that 
equal  medium^  or  just  way  of  trial,  that  the 
same  law  has  provided,  which  is  by  a  jury. 

Sd.  That  the  late  |>rocecding  of  the  court, 
at  the  Old  Bmley,  is  an  evident  demonstration, 
that  juries  are  now  but  mere  formality,  and 
that  the  partial  charge  of  the  Bench  must  be 
the  verdict  of  the  jury  ;  for  if  ever  a  ra|ye  were 
attempted  on  the  consciences  of  any  jury,  it 
was  there.  And  indeed  the  ignorance  of  jurors 
of  their  authority  by  law,  ik  the  mily  reason  of 
their  unhappy  cringing  to  the  court,  and  being 
scared  into  an  Anti-ConScience  Verdict,  by 
their  lawless  threats. 

But  we  have  lived  to  an  age,  so  debauched 
from  all  humanity  and  reason,  as  well  as  faith 
and  religion,  that  some  stick  ntit  to  turn 
butchers  to  their  own  privileges,  and  conspira- 
tors against  their  own  liberties.  For  however 
Magna  Charta  had  once  the  reoiitation  of  a 
sAcred  unalterable  law,  and  few  hardened 
enough,  to  incur  and  bear  the  long  curse,  that 
attends  the  violators  of  ir,  yet  it  is  frequently 
objected  now,  that  the  benefits  there  designed 
are  hut  temporary,  and  therefore  liable  to  al- 
teration, as  otiier  statutes  are.  What  game 
such  persons  play  at,  may  be  lively  read,  in 
tbe  attempts  of  Dionisius,  Falaris,  etc.  wbich 
vfould  have. will  and  power  be  the  people's 
law. 

But  that  the  privilege*  due^  to  Englishmen, 
by  the  Great  Charter  of  England,  have  Ihetr 
foundation  in  reason  and  law  :  and  that  thos« 
new  Cassandrian  ways,  to  introduce  will  and 
power,  deserve  to  be  detested  by  all  per- 
sons professing  sense  and  honesty,  and  the 
least  allegianoe  to  our  English  government ;  we 
shall  muie  appear  from  a  sober  consideration 
of  the  nature  of  those  privileges  contaitied  in 
that  Chtrter. 

1.  The  ground  of  alteration  of  any  law  in 
government  (where  there  is  no  invasion)  aboold 
ante  from  the  universal  discommodity  of  its 
continuance,  but  there  can  be  no  diaprofit  in 
the  discontinuance  of  liberty  and  property, 
therefore  there  can  be  no  just  groimd  of  altera* 
tton. 

%,  No  one  Englishman  is  bom  slave  to  ano- 
ther, neither  has  the  one  a  right  to  inherit  the 
sweat  and  benefit  of  the  others  laboor,  without 
consenti  the.re6ti^  the  liberty  and  proporty  of 
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an  Englishmao,  cannot  rcasooably  ht  at  the 
^tU  and  beck  of  anotberi  let  his  qualitj  and 
rank  bo  never  so  great. 

3.  There  can  be  nothing  more  an  reasonable 
than  that  which  it  partiaii  btft  to  take  awaj 
the  liberty  and  |»roperty  of  any i  which  aiejia- 
tiyal  rights,  without  breaking  the  law  of  natura 
(and  not  of  will  and  power)  is  i^anilestly  par- 
tial, and  therefore  unreasonable. 

4.  If  it  be  jost  and  reosonable  for  men  to 
do  as  tbev  would  be  done  by,  then  no  sort  of 
men  should  invade  the  liberties  and  properties 
of  other  men,  because  they  would  not  be 
served  so  themselves. 

5.  Where  liberty  and  property  are  destroyed, 
there  must  always  be  a  state  ot  force  and  war, 
which  however  pleasing  it  may  be  no  to  the  in- 
vaders, it  will  lie  esteemed  intolerable  by  the 
invaded,  who  will  no  longer  remain  subject  io 
all  human  proliability,  than  while  they  want  as 
much  power  to  free  themselves,  as  their  adver- 
saries had  to  enslave  them ;  The  troubles,  ha- 
zards, ill- consequences,  and  illegality  of  such  at- 
tempts, as  they  have  declined  by  the  moK  pru- 
dent in  all  ages,  sr>  have  they  proved  most 
uneasy  to  the  ntost  savage  of  all  nations,  who 
first  or  last  have  by  a  mighty  torrent  freed  them- 
selves, to  the' due  punishment  and  great  infamy 
of  their  oppressors ;  such  being  the  advantage, 
such  tlie  disadvantage  which  necessasily  do  at- 
tend the  fiiation,  and  removal  of  liberty  and 
property. 

We  shall  proceed  to  make  it  appear  that 
Magna  Charta  (as  recited  by  us)  imports  no- 
thint;  less  than  their  oreservaiion. 

'*  No  freeman  shall  be  taken,  or  imprisoned, 
or  be  disseized  of  bis  freehold,  or  liberties,  or 
free  customs,  or  be  out-lawed,  or  exiled,  or 
any  other  ways  destroyed ;  nor  we  will  not 
pass  upon  him  nnr  condemn  him,  but  by  law- 
ful judgment  of  bit  peers,  &c. 

'*  A  freeman  shall  not  be  amerced  for  a 
small  fdult,  but  after  the  manner  of  the  fanlt, 
and  for  a  great  fault  after  the  greatness  there- 
of, and  none  of  the  said  amercement  shall  be 
assessed,  but  b^  the  oath  of  good  and  lawful 
men  of  the  vicinage/' 

1.  It  asserts  Englishmen  to  be  free  ;>  that's 
liberty. 

2.  That  they  have  free-holds,  that's  pro- 
perty. 

3.  That  amercement,  or  penalties,  should 
be  proportioned  to  the  faults  committed,  which 
is  equity. 

4.  That  they  shall  lose  neither,  but  when  they 
'are  adjudged  to  have  forfeited  them,  in  the 
judgment  of  their  honest  neighbours,  accor- 
ding to  the-  law  of  the  land ;  whicli  is  lawful 
judgment. 

It  is  easy  to  discern  to  what  pass  the  ene- 
mies of  the  Great  Cbartenivottld  bring  the  people. 

1,  They  are  now  free-men  ;  but  they  would 
have  theoi  slaves. 

8.  They  have  now  right  unto  their  wives; 
children,  and  estates,  as  their  undoubted  pro- 
perty ;  but  such  would  rob  them  of  all. 

.3.  Now  no  man  is  to  be  amerced,  of  punisbied 


but  soUably  to  his  fault;   whilst  they  wovh! 
niak^  it  suitable  to  their  revengeful  minds. 

4.  'Whereas  the  power  ofjndgmest  lies  in 
the  breasts  and  consciences  of  twelve  honest 
neigbboors ;  they  would  have  it  at  the  discretidii 
of  mercenary  Judges :  to  which,  We  cannot 
chuse  but  add,  Tnat  sach  discourses  mani* 
festly  strike  at  this  present  constitution  of  go- 
vernment ;  for  it^being  founded  upon  iht  Great 
Charter,  wbioh  is  the  ancient  common  law  of 
the  Land,  as  upon  its  best  foundation;* none 
can  design  the  cancelling  of  the  Charter,  but 
they  must  necessarily  intend  the  extirpation  of 
the  English  government ;  For  where  the  cause 
is  taken  away  the  effect  must  consequently 
cease.  And  as  the  restoration  of  owe  ancient 
English  laws,  by  the  Great  Charter,  was  the  so- 
vereign balsam  which  cured  our  former  breaclies, 
so  doubtless  will  the  continuatioa  of  it,  pr«ve 
an  etcellent  prevention  to  any  fatare  distur- 
bances. 

Butsoihe  are  readj^  to  object,  ''That the 
Great  Charter  consisting  as  well  of  religions  aa 
civil  rights,  the  former  having  received  an  al- 
teration, there  is  tha  same  reason,  why  the  lat- 
ter may  have  the  like.'' 

To  which  we  answer.  That  the  reason  of  al- 
teration cannot  he  the  same,  therefore  the  con- 
sequence b  false.  The  one  being  matter  of 
opmiou,  about  faith  and  religious  worship, 
which  is  ns  various  as  the  unconstant  apprehen- 
sious  of  men ;  but  the  otlier  is  matter  of  S0 
immutable  right,  and  justice,  that  all  gener»* 
tions^  however  differing  in  their  religions  opi- 
nion, have  concentered,  and  agreed  to  (he  cer- 
tainty, equity,  and  indispensable  necessity  of 
preserving  these  fundamental  laws;  So  that 
Magna  Charta  hath  not  risen  and  fallen  with 
the  differing  religious  opinions,  that  have  been 
in  this  land,  but  have  ever  remained,  as  the 
stable  right,  of  every  individual  Englishman^ 
pnrely  as  an  Englishman.  Otherwise,  if  the 
civil  privil^es  of  the  people  had  fallen  with 
the  pretended  religious  privileges,  of  the  po- 
pish tyranny,  at  the  first  reformation,  as  roust 
needs  be  suggested  by  this  objection,  our  cas4 
had  ended  here,  that  we  had  obtained  a  spiri- 
tual freedom,  at  the  cost  of  a  ci«il  bondage; 
which  certainly  was  for  from  the  intention  Or 
the  Hrst»  reforme/s,  and  probably  an  unseen 
consequence,  by  the  objectors  to  their  idle 
opinion. 

Iif  short,  there  is  no  time,  in  which  any  man 
may  plead  the  necessity  of  such  an  action,  as 
is  unjust  in  its  own  nature,  which  he  must  un- 
avoidably be  guilty  of,  that  doth  deface  or 
cancel  that  law  by  which  the  justiceof  liberty 
and  property  is  confirmed  and  maintained  to 
the  people.  <  And  consequently^  no  person 
may  legally  attempt  the  subversion,  or  exten na- 
tion of  the  force  of  the  Great  Charter.  We  shall 
proceed  to  prove  from  instances  out  of  both. 

1.  Any  judgment  given  contrary  to  the  said 
Charter,  is  to  be  undone,  and  holden  for 
nought.  %S  Edw.  1,  Chap.  S. 

2.  Any  that  by  word^  deed,  or  counsel,  ^ 
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contrary  to  the  SQid  Charter,  are  to  be  excoro- 
iDunicatcd  by  the  bi.shops;  And  the  arch- 
bishops of  Canterbury  and  York^  are  bound  to 
compel  the  other  bi>hu|)k  to  denounce  sentence 
accordingly,  in  case  of  their  remisiness,  or 
neglect ;  which  certainly  halh  relation  to  '  the 
statCi  rather  than  the  church ;  since  there  was 
never  any  necessity  of  compelling  the  bishops 
to  denounce  senteuce  in  tlieir  own  case,  thoui^^b 
frequently  in  the  pepples.  25  Edw.  1,  chap.  4. 

3.  That  the  Great  Charter,  and  Clarter  of 
Forest,  be  holden  and  kept  in  all  points,  and 
if  any  statute  be  made  to  the  contrary,  that  it 
shall  be  holden  for  nought.  42  £dw.  3,  1. 
Upon  which  Cc^e,  that  famous  English  lawyer, 
saidy  ^  That  albeit  judgments  in  the  king's 
courts,  are  of  high  regard  in  law,  and  Judkia 
are  accounted  as  juris  dicta  ;  yet  it  is  pro- 
Tided  by  act  of  parliament,  tliai  if  any  judg- 
ment be  given  contrary  to  any  of  the  points  of 
the  Great  Charter,  it  should  be  holden  fur 
nought/' 

He  further  saith, "  That  upon  the  Statute  of 
the  fi5tb  of  Ed.  1,  chap.  1.  That  this  Great 
Charter,  and  the  Charter  of  Forest,  are  pro- 
perly the  common  law  of  this  land,  br  the  law 
It  common  to  all  the  people  thereof." 

4.  Another  statute  runs  thus,  *'  If  any  force 
come  to  disturb  the  execution  of  the  common 
law,  ye  shall  cause  their  bodies  to  be  arretted, 
and  put  in  prison ;  Ye  shall  deny  no  man  right 
by  the  king  a  letters,  nor  counsel  the  king  any 
tiling,  that  may  turn  to  his  damage,  or  dishe- 
rison. 18  Ed.  3,  chap.  7.  Neither  to  delay 
right  by  the  great  and  little  seal."  This  is  the 
judges  charge  and  oath.  S  Ed.  3,  chap.  8, 14 

Ed.  3,  14,  11  R.  3,  chap.  10. 

5.  Such  care  hath  been  taken,  for  the  pre- 
servation of  this  Great  Charter,  that  in  the  S5th 
of  Ed.  1.  It  was  enacted,  '*That  commis- 
sioners should  issue  forth,  that  there  should  be 
chosen  in  every  shire- court,  by  the  commonalty 
of  the  same  shire,  three  substantial  men, 
l^nigbts,  or  other  lawful,  wise,  and  well  dispos- 
ed persons,  to  be  justices,  which  shall  Lc  as- 
signed by  tlie' kings  letters  patents,  under  the 
great  seal,  to  hear  and  determine,  witiiout  any 
other  writ,  hut  only  their  commission,  such 
plaints  as  shall  be  made  upon  all  those,  that 
commit  or  ofiend  agniubt  any  point,  contained 
in  the  aforesaid  Charters."    28  Ed.  1,  chap.  1. 

6.  The  necessity  of  pfC8er\'ing  these  Char-  [ 
ters,  hath  appeatod  in  nothing  more,  than  in 
the  care  they  have  taken  to  confirm  them ; 
which  as  Coke  observes,  "  hath  been  by  32 
parliaments  confirmed,  established,  and  com- 
manded to  be  put  in  execution,''  with  the  con- 
dign punishment  ihey  had  inflicted  upon  the  of- 
fenders. Coke*b  Proem  to  the  second  book  of 
bis  lust. 

7.  That  in  the  notable  Petition  of  Right, 
many  of  these  great  privdeaes,  and  free  customs, 
contained  in  the  aforesaid  Charters,  and  other 
good  laws,  are  recited  and  confirmed,  3  Car.  1  .♦ 

8.  The  late    king,  in  his  Declaration,  at 

♦  Sec  ?  Coib.  Pari.  liist.  374. 


Newmarket,  1641,  acknowledged,  '  The  law  to 
'  be  the  rule  of  his  power/*  By  which  heduubt- 
less  intended  fundamental  laws,  since  it  may 
be  the  great  advantage  of  countries,  sometimes 
to  suspend  the  execution  of  temporary  laws. 

Having  so  manifestly  evidenced  that  venera- 
ble esteem,  our  ancestors  bad  of  that  golden 
rule,  (he  Great  Charter,  with  their  deep  soli- 
citude, to  preserve  it,  from  the  defacing  of 
usurpation  and  faction.  We  shall  proeeed  to 
give  ah  account  of  their  just  resentment  and 
earnest  prosecution  against  some  of  those,  who 
in  any  age  have  adventured,  to  undermine  that 
ancient  foundation,  by  introducing  an  arbitrary 
way  of  government. 

1.  As  judicious  Lambard  reports  in  his 
Saxon  translation  ;  <*  That  the  kinp  in  those 
days,  were  by  their  coronation  oat  lis  obliged  to 
keep,  the  ancient  fundamental  laws,  and  cus- 
toms of  this  land*'  (of  which  this  Great  Charter 
is  but  declaratory)  "  so  did  king  Alfred  (reputed 
the  most  famous  compiler  of  laws  amongst  them) 
give  this  discovery  of  hb  indignation  against 
his  own  judges,  lor  actions  contrary  to  those 
fundamental  laws,  that  he  commanded  the  exe- 
cution of  40  of  them,''  which  may  be  a  sea- 
sonable caveat  to  judges  of  our  times. 

2.  Hubert  de  Burgn,  once  chief  justice  of 
England  (having  advised  Ed.  1  in  the  11th  year 
of  his  reign,  (in  his  council  holden  at  Oxford) 
"  To  cancel  this  Great  Charter,  and  that  of  the 
Forest)  wasjustly  sentenced  according  to  law, 
by  his  peers,  in  open  parliament.  When  the 
statute  called  Confirmationis  Cartariiin  was 
made ;  in  the  1st  cliapter  whereof.  Magna 
Charta  is  peculiarly  called  the  common  law, 
95  Ed.  1,  chap.  9. 

3.  The  Spencers,  both  fatber  and  son,  for 
their  arbitrary  domination,  and  rash,  and  evil 
counwl  to  Kd.  «,(by  which  he  was  seduced  to 
break  the  Great  Charter)  were  banished  for 
their  pains,  as^Coke  relates.f 

4.  The  same  fuse  attended  Tresilian  and 
Belknap,  for  their  illegnl  proceedings.|| 

5.  The  breach  of  this  Great  Charter,  was  the 
ground  of  that  exemplary  justice  done  upon 
Emp^on  and  Dudley,*  whose  case  is  very  me- 
morable in  this  pomt ;  for  though  they  gra- 
tified lien.  7.  in  what  they  did,  and  had  an 
Act  of  parliament  for  their  warrant,  made 
the  lllh  of  his  reign  ;  yet  met  tiiey  with 
iheir  due  reward  from  the  hands  of  jus- 
tice, that  Act  being  against  equity  and  com*- 
inon  reason,  and  so  no  justifiable  ground  or 
apology;  for  iho«>e  frequent  abuses,  uud  oppres- 
sions of  the  people,  they  were  lound  gudty  of. 
Here  what  the  Lord  Coke  further  saith,  con- 
cerning the  matter,  '*  There  was  an  Act  of 
parliament,  made  in  the  llih  year  of  king 
\len.  7.  which  had  a  fair  flattering  preamble, 
pretending  to  avoid  divers  mischiefs,  which 
were  (Isi)  The   high  dbpleasure  of  Aimigbtj 

•  See  2  Cobb.  Pari.  Hist.  p.  970. 
f  See  vol.  1,  p.  23  of  this  Collection. 
§  Ibid,  p.  89.        II  See  vol.  1,  p.  283* 
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God.  9d.  The  great  let  of  the  common  )avr. 
And  (3d)  The  great  let  of  the  wealtli  of  this 
land.  And  the  purvieu  of  that  act,  tended  in 
the  execution  contrary,  ex  diametro,  viz.  To 
the  high  displeasure  of  Almiwhty  God,  and  the 
great  let,  nay  the  utter  subversion  of  the  com- 
mon Lhw,  and  the  great  let  of  the  wealth  of 
this  land,  as  liereafter  shall  appear ;  the  sub- 
stance of  which  Act  follows  in  these  words. 
*  That  from  thenceforth,  as  well  justices  of 

*  Assize,  as  Justices  of  the  peace,  in  every 
<  county,  upon  information  for  the  king,  before 

*  thcin  made,  without  any  finding  or  presentment 
'  by  twelve  men,  shall  have  fuifpower  and  au- 
'  thority,  by  their  discretion ;  and  to  hear  and 
'  determine  all  ofTences,  as  riots,  unlawful  as- 

*  6emblies,&c.  committed  and  done  against  any 

*  act  or  statute  made,  nnd  not  repealed,  &c.' 
(a  Case  that  very  much  resembles  this  of  our 
own  times.) 

By  pretext  of  this  law,  Empson  and  Dodley 
did  commit  upon  the  subjects,  unsufferable 
pressure,  and  oppressions;  and  therefore  this 
statute  was  justly,  soon  after  the  decease  of  Hen. 
T.  repealed,  at  the  next  parliament,  after  his 
decease  by  the  statute  of  the  1  II.  8.  chap.  6. 
A  good  caveat  to  parliaments,  to  leave  all 
causes  to  be  measured  by  the  golden  and 
straight  metewand  of  the  law,  and  not  to  the  in- 
certain  and  crooked  cord  of  discretion. 

*<  It  is  almost  incredible  to  foresee,  when  any 
makim,  or  fundamental,  kiw  of  this  realm  is 
altered  (as  elsewhere  hath  been  observed) 
what  dangerous  inconveniences  do  follow ; 
which  most  expressly  appeareth  by  this  most 
vnjust  and  strange  act  of  the  lltb  of  11.  7. 
For  hereby,  not  onljf  Empson  and  Dudley 
themselves,  but  such  justices  of  peace  (corrupt 
men)  as  they  caused  to  be  authorised,  commit- 
ted most  grievous,  and  heavy  oppressions  and 
exactions;  grinding  the  fnce^ofthe  poor  sub- 
jects by  penal  laws  (be  they  never  so  obsojete, 
or  unfit  for  the  time)  by  information  only,  with- 
out any  presentment,  or  trial  by  jury,  being  the 
ancient  birth-right  of  tlie  subject  ;  but  to  hear 
and  determine  the  same,  by  their  discretions  ; 
inflicting  such  penalty,  tfs  the  statute  not  re- 
peated imposed.  These  add  other  like  oppres- 
sions, and  exactions  by,  or  by  the  means  of 
Smpson,  and  Dndleyi  and  their  instruments, 
brought  infinite  treasure  to  the  king's  coffers, 
thereof  the  king  himself,  at  the  end,  with 
great  grief,  and  compunction,  repented  as  in 
another  place  we  have  observed. 

'*  This  statute  of  the  11th  of  11.  7.  we  have 
recited,  and  shewed  the  just  inconveniences 
thereof;  to  the  end,  that  the  lika  should  never 
hereafter  be  attempted  in  any  court  qf  par- 
liament; and  that  others  might  avoid  the  fear- 
ful end  of  those  two  time-servers,  Empson  and 
Padley, '  Qui  eorum  urstiquiis  iusistont,  eorum 
^  exitus  per  horrescant.' 

^  See  the  Statute  of  8  Edw.  4.  chap.  8.  a 
Statute  of  Liverit*s,  an  Inft)rm4tion,  &c.'  By 
the  discretion  of  x the  judges,  to  stand  as  an 
original,  &c.  This  act  is  deservedly  repealed, 
■vid*  18  II.  4.  c  IS.    Piioithaent  by  diKretion, 


Ike,  ride,  5th  of  H.  4.  c.  68.  See  the  Com* 
mission  of  Sewers;  discretion  ought  to  be  thua 
discribed,  *Discretio  est  descernere  per  Legem, 
'  quid  sit  just  urn,'  From  whence  three  things 
seem  niost  remarkable. 

'1.  The  great  equity  andjusticeof  the  Great 
Charter,  with  the  high  value  our  ancestors  iiave 
most  deservedly  set  upon  it. 

2.  The  dreadful  maledictions,  or  curse,  they 
have  denounced  upon  the  Breakers  of  it; 
with  those  exemplary  punishments  they  have 
not  spared,  to  inflict  upon  such  notorious  of- 
fenders. 

3.  So  heinous  a  thing  was  it  esteemed  of  old, 
to  endeavour  an  enervation,  or  subversion  of 
thestt  anfient  rights  and  privileges,  that  acts  of 
parliaments  theosselves  (otherwise  the  most  sa* 
cred  with  the  people,)  have  not  been  of  force 
enough  to  secure  or  defend  such  persons  from 
condign  punishment,  who  in  pursuance  of  the  m» 
have  acted  inconsistent  with  our  Great  Charter. 
Therefore  it  is,  that  great  lawyer,  the  lord  Coke, 
doth  once  more  aggravate  the  example  of  Emp- 
son and  Dudley  (with  persons  of  the  same  rank) 
into  a  just  caution,  as  well  to  parliaments  aa 
judges,  justices  and  inferior  magistrates,  to  de- 
cline making,  or  executing  any  act,  that  may  ii^ 
the  least  seem  to  rcstrioge  or  confirm  this  so 
often  avowed  and  confirmed  Great  Charter  of 
the  liberties  of  Eoglsnd,  since  parliaments  are 
said  to  err  when  tliey  cross  it ;  the  obeyers  of 
their  acts  punished,  as  time-serving  transgress- 
ors, and  that  kings  themselves,  (though  enriched 
by  those  courses)  have  with  great  compunction 
and  repentance,  left  among  their  dying  woitf* 
their  recantations. 

Therefore  roost  notable  and  true  it  was,  with 
which  we  shaH  conclude  this  present  subject^ 
what  the  king  pleased  to  observe  in  a  Speech  t» 
the  Parliament,  about  166S,  (viz.)  <*  The  good 
old  rules  of  law  are  our  best  security."* 

The  manner  of  the  Court's  behaviour  towardl 
the  Prisoners,  and  Jury,  with  their  roanj 
extravagant  expressions,  must  not  altogether 
slip  our  observation, 

1,  Their  carriage  to  the  Jury  outdoes  all  pre^ 
cedents ;  they  entertained  them  more  like  a 
pack  of  felons,  than  a  Jury  of  honest  men,  at 
being  fitter  to  be  tried  themselves,  than  to  ao 
quit  Others.  In  short,  no  Jarv,  for  many  ages, 
received  so  many  instanceli  of  displeasure  and 
affront,  because  they  preferred  not  the  humour 
of  the  Court,  before  the  quiet  of  their  own  cod* 
sciences,  even  to  be  esteemed* as  perjured^ 
though  they  had  really  been  so,  had  they  not 
done  what  they  did.  t 

9.  Their  treatment  of  the  Prisoners  wa9  not 
more  unchristian,  than  inhuman,  flistory  can 
scarce  tell  us  of  one  heathen  Roman  that  ever 
was  so  ignoble  to  his  captive :  what!  to  accuset 
and  not  hear  them ;  to  threaten  to  bora  tbeir 
tongues,  gag  and  stop  their  mouths,  fetter  tbeir 
leg9^  merely  fov  defending  themselves^  and  that 
by  the  ancient  fundamental  laws  of  England 
too.    G  barbarous !  had  they  been  Turks  and 

•  See  4  Cobb.  Perk  Hiet.  147.  ' 
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iofideby  that  carrisge  wMild  bnve  ill  bec(»aie  %  , 
Cbristian  court,  such  actioni  proving  much  ; 
stronger  dissuwives,  than  ar^uwent  to  convince  ! 
tbem,  bow  much  the  Christian  religion  inclines 
men  to  justice  nnd  moderation  above  their  dark 
idolatry.  It  is  truly  lamentable  that  such  occa- 
jion  should  be  given,  fof  intelligence  to  foreign 
parts,  wherQ  England  hath  bad  the  reputation 
of  a  Christian  country,  by  the  ill  treating  of  its 
sober  and  religious  inhabitants  for  their  con* 
scientious  meetings  to  worslup  God.  But  above 
all,  Di»sen(eis  hod  little  reason  re  have  esipect* 
cd  this  boari^h  fierceness  from  the  mayor  of 
London,  when  they  consider  his  eager  prosecu- 
tion of  the  kme*s  party  under  Cromwell's  go- 
vet  nnient,  as  thinking  he  could  ne\'er  gi^c*  too 
great  a  testimony  of  tiis  loyalty  to  that  new  in- 
strument, which  makes  the  old  saying  true, 
That  one  renegade  is  worse  than  three  Turks. 

Alderman  Blud worth,  being  conscious  to 
himself  of  his  partial  kindness  to  the  Popish 
Friars,  hopes  to  make  amends  by  his  lealous 
prosecuti<m  of  the  poor  Dissenters ;  for  at  the 
aame  sessions  he  moved  to  have  an  evidence  (of 
no  small  quality)  against  Harrison,  the  friar, 
tent  to  Bridewell  and  whipped ;  that  he  wa« 
earnest  to  have  the  Jury  fined  and  imprisoned, 
because  they  brought  not  the  Prisoners  guilty, 
for  only  worshipping  tiieir  God :  whence  it  may 
be  easy  to  observe,  Ttiat  Popish  friars,  and  pre- 
latical  persecutors  are  mere  confederates^ 

But  what  otliers  have  ouly  adventured  to 
fttammer  at,  the  Recorder  of  London,  has  been 
•o  ingenious  as  to  speak  most  plainly ;  or  else 
wjjlpt  means  those  two  fatal  expressions,  whuch 
are  become  the  talk  and  terror  both  of  city 
and  country? 

First,  in  assuring  the  Jury,  '  That  there 
*  would  be  a  law  neit  seesion  of  parliament, 
'  Tliat  no  man  should  have  the  protection  of 
'  the  law,  but  such  as  conformed  to  the  church  :* 
•shich,  should  it  be  as  true,  as  we  hope  it  is 
fabe  (and  a  dishonourable  prophecy  of  that 
ereat  assembly)  the  papists  may  live  to  see  their 
Marian  days  outdone  by  professed  Protestaats. 
But  soraly  bo  EngHsbman  can  be  so  sottish^  as 
to  conceive  that  liis  right  to  Liberty  and  Propei^ 
ty,  came  in  with  his  profession  of  the  Protestant- 
religion  ;  or  that  his  natural  and  human  rights, 
are  dependent  on  certain  religions  apprebeo- 
•tons,  and  consequently  he  must  esteem  it  a 
criieky  in  the  abitcact,  that.persons  should  be 
denied  the  benefit  of  those  laws  which  relate  to 
cavil  concerns,  who  by  their  deportment  in  civil 
affi&in,  liave  no  ways  traoMressed  them,  hot 
merely  upon  an  opinion  of  with  and  matter  of 
consctsnoe.  It  is  wcJl  known  that  liberty  and 
Property,  Trade  and  (^Kiimerce  were  in  the 
worn  long  before  the  points  in  difference  b»- 
twiat  Pit>teitaBts  and  bisientea,  as  the  con- 
luoa  privileges  of  mankind  ;  and  therefore  not 
to  be  measured  out  by  a  confi>nnity  to  this,  or 
the  other  religjoua  persuaaioo^  but  puvely  as 
£n|lishmen. 

Secondly^  Bat  sre  shoukl  rather  choose  to 
«steem  tlus  .mn  expmiion  of  heat  in  the  Re- 
QordefytfaMUhMl  w»  couki  bdieve  a  London's 


Recorder  should  say,  an  En^ish  parliamein 
shouU  impose  so  much  slavery  on  tne  present 
age,  and  entail  it  upon  their  own  posteritj 
(who  for  ought  they  know  may  be  reckoned 
among  the  diisentens  of  the  next  afse)  did  he 
not  encourage  us  to  believe,  it  was  both  his  de- 
sire and  his  judgment^  from  tliat  deliberate 
eulogy  he  made  on  the  Spanish  inquisitiun,  ex- 
pressing himself  much  to  this  porpose  :  via, 
**  Till  now  I  never  understood  the  reason  of 
the  policy  and  prudence  of  the  Spainiards,  iu 
suflferiog  the  inquisition  amongst  them :  And 
certainly  it  will  never  be  well  with  us,  till  some 
thing  like  unto  the  Spanish  inquisitinn  be  in 
England."  The  gross  malignity  of  which  sayine 
is  almost  tneipressibie:  What  d(»es  this  b«i 
justify  that  hellish  design  of  the  papists  to  hove 
prevented  the  first  reformation ;  If  this  be  good 
doctrine,  then  Hoe^trant,  tlie  grand  inquisitor, 
was  a  more  venerable  persou  than  Luther  the  re* 
former.  It  was  an  expression  that  had  better 
become  Cajetan  the  pope*s  Legate,  than  Howel 
a  protestant  city's  recorder.  Tiiis  b  so  far 
from  helping  to  convert  the  Spaniard,  that  it  is 
the  way  toliarden  him  in  his  idolatry;  wl«en  bis 
abominable  cruelty  shall  be  esteemed  prndence* 
and  his  most  barbarous  and  eaqniiiie  tortur- 
ing of  truth,  an  excellent  way  to  prevent  faction. 
If  the  recorder  hss  spake  for  oo  more  than 
for  himself  it  is  well ;  but  certainly  he  little  de- 
serves to  be  thought  a  protestant,  and  a  law* 
jrer,  that  put  both  reformation  and  law  iatotho 
inquttition;  There  being  nothing  more  desimc- 
tive  of  the  fondameotal  laws  wid  liberties  of 
England,  and  that  noble  design  of  primitive  re- 
formation ;  than  the  urbitary  power  and  ter- 
rifying racks  of  the  Spanish  mqoisicioo-  And 
doubtless  the  supreme  governors  of  the  bund, 
are  highly  obliged  in  honour  and  conscience  (in 
dischai^  of  their  trust  to  God  and  the  people) 
to  take  these  things  into  their  serioos  considera- 
tion, as  what  is  expected  from  them,  by  those 
who  earnestly  wish  theirs  and  the  kiiigdom*s 
safety  and  prosperity. 

The  Copy  of  Judge  REELING'S  Case,*  taken 
out  of  the  Parliament  JonmaL 


i)ec<iii6er  11th,  1667. 

'  The  Hense  returned  the  hearing  of  the 
'  of  the  report  touching  the  matter  of  restrainta 

*  <«On  the  16th  of  October,  1667,  tbo 
House  being  informed,  <  Thai  there  have  been 
some  innovations  of  late  in  trials  of  men  for 
their  lives  and  deaths ;  and  in  some  particular 
cases,  restraints  have  been  put  upon  juries,  in 
the  inquiries,'  this  matter  is  referred  to  a  com* 
mittee.  On  the  18th  of  November,  this  com- 
miuee  are  empowered  to  receive  information 
against  the  Lord  Chief  J  ustiee  Reeling,  for  na  j 
other  misderaeanors,  besides  those  concerning 
juries.  And  on  the  11th  of  December,  1667» 
the  committee  report  several  Resolutions  [aa 
above]  against  the  Lord  Chief  Justice  Keeiinf^ 
of  ill^al  and  arbitrary  proceedings  in  his  office. 
The  Chief  Jeatioe  tkaictng  to  be  heard,  he  ii 
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*  Ji/dtice,  in  the  cases  now  reported,  are  inno- 
'  vations,  in  the  trial  of  men  for  their  lives  and 

*  liberties ;  and  that  he  hath  used  an  arbitar^ 

*  and  illegal  power,  which  is  of  dangerous  con- 
'  sequence  to  the  lives  and  liberties  of  the  peo-> 

*  pie  of  Emrland,  and  tends  to  ihe  introducing 

*  of  an  arbitrarj  government. 

and  to  be  collected  from  the  testimony  of  the 
witnesses,  as  the  giving  the  mortal  wound. 
Those  matters  therefore  should  have  been  left 
to  the  jury.  See  the  8th  Resolution  of  the 
Judges  in  lord  Morle/s  case  anfe,  p.  771.  It  is 
not  improbable,  that  in  Hood*s  case  there  was 
some  provocation,  which  the  jury  thought  soflS- 
cient  to  excite  his  sudden  resentment,  and  put 
him  off  his  guard,  and  so  reduce  his  offence  to 
nnan-slaijgbter,  but  which  the  judge  did  noc 
>  think  sufficient  for  thi^  purpose.  . 

The  following  Case  is  in  2  Keble,  IBO. 

"  The   King    aeaintt  Sir   H,    Windham  and 
others,  Jurors  of  Sointrsetshire,        ' 

''  The  Chief  Justice  bound  them  over  to  ap>- 
pear  here  in  regard  they  would  not  find  a  biff  of 
murder,  albeit  they  were  satisfied  the  man  died 
by  the  hands  of  the  party  indict,  and  were  told 
this  was  but  an  accusation,  and  no  trial  of  the 
issue  Guilty  or  Not  Guilty,  or  whether  it  were 
maliciously  or  /ortnito,  and  that  whether  tlie 
fiict  were  murder  or  $e  defendendo  was  matter 
oflaw ;  and  because  tliey  would  not  find  the 
bill,  the  Chief  Justice  fined  the  eleven  who  re» 
fused  to  find  it,  to  30/.  a-piece  at  the  assises; 
and  now  the  Court  delivered  their  opinions  se^ 
verally  that  this  was  well  assessed,  in  regard  if 
they  should  try  the  malice  by  the  grand  jury, 
thev  would  prevent  the  judgment  of  the  Court, 
and  the  grand  jury  is  only  for  enquiry  not  for 
conviction;  also  they  are  not  to  regard 
the  legal  forms  of  maiitiose^  no  more  than  the 
saying  vi  ei  amis  in  trespass,  which  is  found 
every  day  tvithout  scruple ;  and  wheti  the  petty 
jury,  contrary  to  directions  of  the  Court,  will 
find  a  murder  manslaughter,  albeit  it  lie  pro^ 
perly  before  tbem,  yet  the  Court  will  fine 
them,  but  because  they  were  gentlemen  of  re- 
pute in  the  country,  the  Court  spared  the  fine, 
yet  in  Parliament  the  Chief  Ju<itice  was  fain  to 
submit,  being  by  sir  U.  W.  accused/' 

"  This  conduct  of  Chief  Justice  Kelyng,'' 
says  Mr.  Uatsell,  <*  was  grounded  on  the  au- 
thority of  Wharton's  case,  Mich,  term,  44 
Eliz.  reported  in  Yelverton's  Kep.  p.  23. 
'  Wharton  and  others  were  indicted  Qf  murder; 

*  on  which  indictment  all  the  parties  were  fo«nd 
'  Not  Guilty ;  per  q  Popham,  Gaudy  and  Fen* 

*  ner,  fuerunt  valde  irati,  et  touts  les  juron 

*  comit  et  fine,  et  oblige  a  lour  bon  behaviour.' 
See  the  case  erf  Watts  v.  Brains,  m  1  Crake's 
Rep.  p.  Trs." 

A  hill  was  ordered  in,  which  however  did 
not  pass  tlie  House  of  Commons,  to  <*  declare 
the  tilling  and  imprisoning  of  jurors  to  be  iU 
legal.'^ 

3  a 


'  ttpon  juries  ;  and  that  npon  the  examination 
'  of  divers  witnesses,  in  several  clauses  o^  rp- 
'  strsints,  put  upon  juries,  by  the  Lord  Chief 
'  Justice  Keeling  ;  whereupon  the  committee 

<  made  their  resolutions,  which  are  as  follow- 
«eth: 
'    <  1.    That  the  proceedings  of  the  Lord  Chief 

admitted  on  the  13 th  of  December,  and  heard 
in  bis  defence  to  the  matte's  cliarged  against 
him,  and  being  withdrawn,  the  House  resolve. 
That  they  will  proceed  no  farther  in  the  matter 
against  him."    4  Hatsell. 

Mr.  Hatsell  observes,  that  "  The  report  of 
the  facts  on  which  these  Resolutions  are 
grounded,  is  not  entered  in  the  Journals ;  but 
the  cases  complaiifed  of,  in  which  innovations 
had  been  had  of  late,  were  probably  those  of 
Wagstaff'  and  Hood.  Wagstaff^s  ca»e  in  Trin. 
term,  17  Cb.  9|  is  reported  in  Hardress's  Rep. 
p.  409.    ''Wagstaff  and  others  of  a  jury  were 

*  fined   an    hundred  marks  » piece  by  Lord 

*  Chief  Justice  Keeling,  because,  though  evi^ 

*  denoe  was  given,  that  persons  had  assembled 
'  at  conventicles  and  had  bibles  with  them,  the 

*  jury  would  not  find  tbem  guilty  of  keeping  a 

*  cooveuticle,  npon  the  late  act  of  16  Ch.  9. 
^  And  the  jnry  were  committed  till  they  paid 

<  their  fine :  and  on  application  to  the  court  of 

<  Exchequer,  Lord  Chief  Baron  Hale  directed 

*  the  fines  to  be  estreated.'  The  other  case 
was  in  the  18th  of  Charles  9,  Kelyng's  Reports, 
p.  50.''    4  Hatsell^  113. 

<'  Memorandum,  At  Lent  circuit  at  Win- 
chester, 18  Car.  2,  one  Henry  Hood  was  in- 
dicted for  the  murder  of  John  Newen,  and 
upon  the  evidence  it  appeared^  that  he  killed 
him  without  any  provocation,  and  thereupon  I 
directed  the  jury  that  it  was  murder :  ^ot  the 
law  in  that  case  intended  malice ;  and  I  told 
them  they  were  judges  of  the  matter  of  fact, 
▼is.  whether  Newen  died  by  the  hand  of  Hood ; 
hut  whether  it  was  murder  or  manslaughter, 
that  was  matter  in  law,  in  which  they  were 
to  observe  the  direction  of  the  Court.  But 
notwithstanding  they  would  find  it  only  man- 
slaughter ;  whereupon  I  took  the  verdict  and 
fined  the  jnry,  of  which  John  Goldwier  t^as  the 
foreman,  5/.  a-piece,  and  committed  them  to 
gaol  till  they  found  sureties  to  appear  at  the 
next  assizes,  and  in  the  mean  time  to  be  of  the 
«K)d  behaviour :  but  afler,  upon  the  petition  of 
3ie  jurors,  I  took  down  their  fines  to  40t. 
shpiece,  which  they  all  paid  and  entered  in  re- 
CQ^isance,  &c."    Keljrng,  50. 

.  It  is,  perhaps,  worth  observation,  that  in  this 
«ase  of  Hood,  Kelvng's  direction,  (for-  not  fol- 
lowing which  he  fined  the  jury),  seems  upon  his 
own  shewing  to  have  been  wrong.  According 
to  his  own  report  of  the  case,  the  only  question, 
^hich  be  left  to  the  jury,  was,  whether  Newen 
died  by  the  hand  of  Hood.  Now  most  un- 
doubtedly the  circumstances  of  intention  on  the 
part  of  Hood,  and  of  provocation  (the  sufficiency 
of  provocation  is  altogether  distinct)  on  the 
ptrt  of  Newen^  were  ai  nuch  matters  of  fact, 

YOL.  VI. 
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'  3.  That  in  the  place  ofjadicatore,  the  Lord 

*  Chief  Juttice  hath  uiider-TiUued,  vilified^  and 

*  condemned  Mapia  Charta,  the  areat  preserver 

*  of  our  lives,  freefiom^  and  property. 

*  3.    That  lie  be  brought  to  tnal,  in  order  to 

*  condign  punishment,  in  such  manner  as  tlie 

*  House  shall  judge  most  £t  and  requisite/ 

December  13th  1667. 

*  Rtflolved,  &c. 
'  That  the  precedents  and  practice  of  fining 

*  or  imprisoning  jarorsf  for  verdicts,  is  illegal*** 

Now  wbeiber  the  justices  of  this  courts  in 
their  proceedings  (both  towards  the  prisoners, 
and  Jurj)  have  acted  according  tolaw^  to  their 
oaths  and  datj,  and  to  do  justice  wichont  par- 
tiality: wberebj  riglit  might  be  preserved^  the 
peace  of  the  hind  seeuredy  and  our  aucaenc 
laws  estabhslied  i  or  whether  such  actions  tend 
not  to  deprive 4IS  of  onr  lives  and  liberties,  to 
rob  mof  (oar  birth*riKht)  the  fuudamcntal  laws 
of  Entland  ?  and  finafij  to  bring  in  an  arbitrarv 
nn^  yiegal  power  to  nsorp  tM  benches  of  all 
oar  courts  of  jnsdee,  we  leave  the  En^ish  read- 
er lojadgn. 

'  CerUtnly,  theve  can  be  no  higher  aflfifont  ef- 
lertd  to  king  and  pariinmeat,  than  the  brin^ 
ing  their  reputations  into  suspidoo  wkh  thair 
people,  by  the  irregoiar  actions  of  sobordinate 
jodMS :  And  no  age  can  parallel  ^tbe  carriage 
of  this  recoider,  mayor,  &c.  Nor  can  we  think 
go  knobly  of  the  parliament,  at  that  they  shoald 
4o less  tban  call  these  penoos  to  dooount,  who 
fluled  not  to  do  it  to  one  less  goillarr  **^  ^^ 
«Mre  repale,  (to  wit)ja(%^  Seeling:  for  if  his 
Miaviour  gave  just  ground  of  jealousy,  that  he 
intended  an  innovatioo.  and  tM  introducing  an 
erbitary  gnverMneat,  this  recorder  mnch  more. 
Did  Chief  Justice  Keelii^  aey,  Mi«na  Ghana 
was  MajgnMfmi^  ;  so  did  this  recorder  too ;  A  ud 
did  justice  Keeling  fine  and  imprison  Juries,  €i>n- 
traiy  to  law ;  so  aid  this  Ueoorder  also.  In  short 
there  is  no  difierence,  unless  it  be,  thai  the  one 
was  iioestiooed,  and  the  other  deaerres  it: 
Bat  we  desire  in  this  they  amy  be  said  to  differ, 
that  tboegh  the  fi>rmer  escaped  punishment,  the 
Utter  nuLj  not,  who  having  a  precedent  before, 
4id  aolwithstandinc  notoriously  transgress. 

To  eondude,  thelaw  snpposes  the  king  cannot 
tHt  hncnnse  it  is  willing  to  suppose,  he  always 
hets  by  law  (and  <  volvntas  legit,  est  voluntas 
'  RfluSf'or  the  king%  will  is  regulated  by  the  law) 
fcnt  It  fliys  no  snch  thing  orhis  judges.  And 
^noe  they  are  obliged  by  oath  to  disregard  the 
king's  letters  (though  under  the  broad  and  privy 
seal)  if  diey  auy  wise  oppugn,  or  contradict  the 

*  See  Mr.  Oliflford's  argument  in  the  Case  of 
Bower,  a.  n.  1799,  and  Mr.  Cliflbrd's  Post- 
•cript  to  that  Case,  infra.  See  also  what  Mr. 
Ha^reve  says  of  this  matter,  in  his  Preface  to 
lord  HrIc's  Treatise  on  the  Judicature  of  the 
Lords'  House  of  Parliament.  Some  spirited 
observations  on  Kelyng's  conduct  are  to  be 
found  in  the  Tract  concerning  Juries,  ascribed 
to  lord  Somers.  See  lord  Shaftesbugr*s  Case, 
a.l>.  1681,  itifra. 
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laws  of  the  land  ;  and  considering  that  every 
singular  action  of  an  inferior  minister,  has  an 
ugly  reference  to'the  supreme  maxisirate,  where 
not  rebuked ;  we  cannot  but  conclude,that  both 
judges  are  answerable  for  their  irregularities^ 
especially,  mbere  they  had  not  a  limitation  of  a 
kiiig's  letter,  or  command  ;  and  that  the  sa- 
preme  magistrate  is  obliged,  as  in  honour  and 
safety  to  himself,  Alfred-like,  to  bring  sach  te 
condign  puuijiiiment,ie»tevery  sessions  produce 
the  like  tragical  scenes  of  usurpationover  the  con^ 
sciences  of  Juries,  to  the  vilifying  and  conten- 
ning  of  justice,  and  great  detriment,  and  prejo* 
dice  of  the  good  and  honest  men  of  this  fiUDOus 
and  free  ciiy.    Fiat  Justitia. 


Tns  severe  measures  adopted  in  the  eariy 
part  of  the  reign  of  Charles  the  Second^  ageinsc 
Protestant  Non- Conformists,  (Set  tlie  Ant  of 
Uniformity,  Sue  13  and  U  Car.  3,  c.  4,  Ihe 
first  Conventicle  Act  Stat.  16,  Car.  8,  c.  4^ 
The  Five  Mile  Act  Stat.  XT  Car.  8,  c  9,)  it  is 
probable  were  occasbned  by  the  sentiments  oC 
Latred  and  revenge  which  Clajrendon  feU  to^ 
wards  the  Presbyterians.  The  revival  of  thai 
coarse  of  measures,  after  Clarendno  bad  bean 
removed,  was  perhaps  the  result  of  cool  policy 
in  favour  of  toe  Papists.  It  eeeoM  to  hfnre 
been  supposed  that  bv  the  enectneot  and 
severe  enforcement  of  the  second  Conventicle 
Act,  Stat.  83,  Car.  8,  c.  1.  the  .Proteslani 
Diseenters  mif^  have  been  driven  to  petition 
for  a  general  Toleration.  However  this  Bsaj 
be,  it  appears  thnt  au  active  persecution  was 
exercised  under  tbe  prorisions  of  th»t  statutes 

*'  Many  ofthe  bishops,''saysNeal,*'  chose  to  lit 
beliind  tlie  curtain^and  throw  off  tlie  odium  fi«m 
themselves  to  the  civil  magistrate ;  but  som# 
of  the  more  zealous  could  not  forbear  appear- 
ing in  person,  as  bishop  Ward,  already  meis» 
tiooed,  and  bishop  Gunning,  who  often  ihtH 
turbed  the  meeung<i  in  person ;  once  findsim 
tbe  doors  shut,  he  ordered  the  constabln  to 
break  clicni  open  »iih  a  fledge ;  another  time 
he  sat  upon  the  bench  at  tlie  quarter  session^ 
upon  which  the  chairmiio  desired  his  kiniship 
to  give  the  cbaige,  which  he  refusii^,  received 
a  very  handsome  rebuke ;  it  being  iMsrdly  eais* 
sistent  «viib  one  that  is  an  ambassador  of  the 
prince  of  peace,  to  sit  in  jiidgpient  upon  t^ie 
consciences  of  his  poor  Counuymen  nod  neigh* 
hours,  in  order  to  pUiuder  anil  tear  them  to 
pieces.  The  bishop  was  no  zealous  in  the  causey 
that  he  sunk  his  cluinirter  by  giving  n  public 
challenj^e  to  the  Presbytcriaos,  Independaftts, 
Anabaptists,  and  Quakers,  and  appointed  three 
days  for  the  disputation  ;  on  the  fine  of  which 
his  lordship  ^vent  into  the  pulpit  in  the  chuKh^ 
where  was  a  considerable  congregation,  and 
chaiged  the  former  with  sedition  and  rebeUioa 
out  of  their  books,  but  would  hear  no  reply. 
When  the  day  came  to  dispute  with  ibe 
Quakers,  tfaev  summoned  their  friends,  and 
when  the  bishop  railed,  tliey  paid  hun  in  his 
own  coin;  nod  foUowed  him  to  hie  very 
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with  r«p«ftt«d  cries,  **  The  Hireling  flypth  ;** 
The  Non-con formitt  imuistere  did  what  they 
coHld  to  keep  themselves  withui  ihe  compHts  of 
the  law ;  they  preached  frequently  twice  a  day 
in  large  familiet,  with  only  four  strangers,  «nd 
as  many  uader  the  age  of  sixteen  as  would 
come;  and  at  other  times  in  places  where 
people  night  hear  in  several  adjoining  liouses*; 
but  aA«r  all,  infinite  mischiefi  ensued,  fiiniilies 
were  iinpoverikhed  and  divideil ;  iVieed»1ifff 
between,  neighbours  was  interrupted;  thefe 
was  a  gcaernl  distrust  and  jealousy  of  each 
other ;  aMl  sometimes  npon  little  quarrels,  ter^ 
▼ants  weald  betray  their  masters  and  rain  all 
their  aftitrs.  Among  othera  that  suffered  at 
this  time  was  Dr.  Manton,  who  was  Appre- 
hended on  a  Lord's  day  in  the  aRemoon  justas 
lie  liad  done  sermon,  the  door  being  opened  to 
Ik  a  gentleman  out,  the  jtistioe  and  nia  attee- 
dants  nished  in  and  went  vp  stairs ;  tbey 
stayed  tiU  the  Doctor  had  ended  his  prayer  end 
then  writ  down  the  names  of  the  principal  pei^ 
sons  present,  and  took  the  Doctor*!s  promise  to 
oome  te  titem  at  an  lionse  in  the  Piasxas  of 
Covent  Garden,  where  they  tendered  him  the 
Oxford  oath,  upon  liis  refloat  of  which  he  was 
oommitted  prisoner  to  the  Gatehouse,  where 
be  eontinucMl  till  he  was  released  by  the  indol- 
geooe.  At  another  time  his  Meeting-hoose  in 
Wluti»>hart-^erd  was  broken  up ;  the  place  was 
fined  ibrty  pounds,  and  the  minister  twenty, 
tihieb  was  paid  by  Lord  Wharton,  who  was 
tben  present :  they  also  took  down  the  names 
of  the  hearers  for  the  benefit  of  the  justices  of 
peace  and  spiritual  coorts." 

These  severities  seem  to  have  been  attended 
Ib^  ihe  usttal  effects  of  religious  persecution. 
llie  tame  author,  by  way  of  introduction  to 
hh  Account  of  this  Case  of  Peon  and  Mead 
tells  tts : 

^  The  behaviour  of  the  Qoakers  was  very 
eitraerdiBhry,  and  bad  somethine  in  it  'that 
looked  like  the  spirit  of  martyrdom.  They 
mat  at  the  same  place  and  hour  as  in  times  of 
liberty,  and  when  the  officers  came  to  seize 
tbem  none  of  them  would  stir;  they  went 
altogether  to  prisoo ;  they  btayed  there  till  they 
were  dismissed,  for  they  would  not  petition  to 
be  set  at  hberty,  nor  pay  the  fines  set  upon 
iMfli,  nor  so  much  as  the  gftoi  fees.  Inr  hen 
they  were  dischaiged  they  went  to  their  Meet- 
ang-house  again,  as  before;  and  when  the  doors 
weie  shut  op  by  onler,  they  assembled  in  great 
numbers  in  the  street  before  the  doors,  saying, 
tbey  would  not  be  ashamed,  nor  afraid  to  dis- 
ewn  their  meeting  together  in  a  peaceable 
«ianner  to  worship  God  ;  but  in  imitation  of 
the  Prophet  Daniel,  th^  would  do  it  more 
pablidy  because  they  were  forbid.  Some  called 
this  obstinacy, others  firmness ;  but  by  it  tlicy 
earned  their  point,  the  government  bemg  weary 
of  dealing  with  so  much  perverseness." 

The  fimaticism  of  the  Quakers  had,  indeed, 
oocasionally  displayed  itself  in  an  offensive 
manner  some  years  earlier,  as  may  be  seen  in 
ibeCase  of  James  Nayler,  ante,  toI.  5,  p.  80l| 
and  in  the  following  curiocs  narrativ^^ 


<*  In  tlieyear  1659,in  the  fanrtb  month,  the  last 
day  of  the  mouth  being  the  5tb  day  of  the 
week, 

**  The  presen<;ie  of  the  T^rd  God  was  felt 
within  me,  and  ic  his  light  he  let  me  see  what 
bis  pleasure  was  with  me ;  it  was  clearly  shewed 
me  that  I  should  go  to  the  Steeplehouse  in 
Alderman-bury  the  first  day  of  the  week  then 
following,  and  take  with  me  something  to 
work,  aod  do  it  in  the  pulpit  at  their  singing 
time. 

"At  which  si^lit  I  found  much  onwtlltngness 
in  myself,  yet  Kitting  still  with  trembiinij^  there 
o«roe  iqpon  me  a  vet y  great  weiglit  pressing  me 
to  obedience ;  yea  a  heavy  btirtheo  was  feU^ 
tHl  I  had  consented  to  obey, ;  i  felt  the  weight 
to  increase,  oh  how  bard  my  enwiMing  will  was 
te  yields  but  the  Lord  strdigtbened  ne,  and 
having  cotiseotedy  I  found  a  littk  eosci  yea  I 
did  resolve  in  the  power  of  the  Lord  to  go  ont 
I  purposed  to  carry  witb  oie  a  |iocket  to  sow. 

*'  So  the  fitst  day  momiog  being  tlie  3rd  day 
of  tbe  5th  month  after  the  8th  bonr  one  of  tbe 
doors  being  open,  I  passed  in,  thinking  to  fet 
into  the  pulpu  to  hide  myself  there  tUl  their 
singing  time,  and  tben  get  op  and  work ;  the 
Seicon  spying  me,  took  me  by  tbe  arm,  said 
friend  we  do  not  open  yet,  for  it  was  their 
Communion  day  as  they  call :  but  the  time  I 
was  in,  I  found  the  galleries  were  higher  than 
the  pulpit,  and  I  should  have  been  discovered 
liefiure  their  song  began ;  I  see  tlie  clerk  girio^ 
tickets :  so  aboat  the  9th  hour  their  doors 
were  opened,  I  passed  in  as  one  of  their  own 
crowd,  the  throiig  came  in  very  fast,  I  got  into  ^ 
one  of  the  galleries  to  spy  if  possible  to  get  in 
the  pulpit  some  way,  but  I  found  none  at  tliaS 
time,  so  they  began  to  read,  and  I  came  down, 
and  finding  no  way  to  get  into  tbe  pulpit,  I 
came  to  the  table  that  is  prepared  for  that 
troop,  I  thought  to  get  upon  the  table  to  work, 
but  the  table  was  set  round  witb  young  men, 
and  when  they  began  their  song,  they  laid  on 
their  hats  upon  the  table^  so  1  standing  still 
waiting  on  tbe  Lord,  baring  a  great  mind  to  do 
the  Lord's  work ;  their  song  being  op,  my  hat 
offended  tliem,  they  took  it  off,  and  cast  it 
away,  and  one  of  the  yuuiig  men  gave  it  me 
again,  I  pet  it  on,  and  it  ofi^raded  again,  into* 
much  that  Piercefall  did  perceive  me,  who 
came  violently,  and  took  my  hat  off  to  fling  it 
away,  but  I  held  it,  then  he  took  me  by  the 
hair  of  the  head,  and  dragged  roe  out,  and  as 
one  of  their  own  company  testified  to  his  face 
that  he  struck  me,  but  I  cannot  say  that,  but  a 
lusty  red-haired  man  did  strike  me,  1  supposed 
him  to  be  an  officer  in  that  hateful  place,  but 
PiercefaU  aller  he  had  dragged  me  out  by  the 
hair»  said,  Sirrah  do  you  not  know  William 
Duike,  I  said  nay,  for  I  did  not  know  him  ; 
Sirrah,  said  he,  1  put  him  in  prison,  and  fin&l 
him  ten  pound,  and  you  must  be  served  so  toti^ 
and  so  charged  the  constable  with  me,  and  went- 
himself  in  again,  and  received  tlie  Sacrament 
for  all  this. 
^  «  The  constabkr  told  ne  that  I  might  go 


999]     STATE  TRIALS,  22  Charles  II.  1 07O.--Gue  xfE.  Buskelljar  alkged    [1000 


away  if  I  would,  but  in  again  I  must  not.  So 
}  fttuod  a  while  and  finding  in  piy^elf*  no  con- 
straint, I  passed  awaj  towards  More^field^ 
finding  a  little  ea^e  frotn  the  weight  of  the  bur- 
den, hvxn^  tuithful  to  wiiat  might  be  done  at 
t))at  time :  hut  the  6ch  day  of  the  week  being 
the  Uth  day  of  the  month  sitting  at  wurk  in  my 
shop  hue  not  ou  the  shop  b'lacd,  the  burden  oi' 
tl)e  lA>rJ  CMuie  upon  me,  and  the  light  making 
mamt'cst  ila>  »ame  thint;  that  was  not  yet  done, 
mu^t  be  done,  and  the  Lord  would  notdia^ 
charge  me,  but  Uid  a  necessity  upon  me.  I 
beholding  this  laith  Crembliogand  fear  ;  I  did 
re^iohe  in  the  power  of  the  Lord  not  to  eat  nor 
driitk,  till  I  had  performed  the  Lord's  requiriag. 
So  hating  purposed  in  heart,  I  greatly  desired 
the  Lord's  assistance ;  and  it  was  sh<  wed  me 
bow  to  do  it,  and  the  I/ird  made  way  for  lue. 

'*  So  the  6rst  day  of  the  week  being  the  lOfh 
day  of  the  5th  month,  I  waited  opportunity  till 
Che  singing  time  be^un,  which  when  I  heard,  I 
passed  in,  but  being  fearful  to  be  taken  with  the 
hut  n^ain ;  and  so  loo<»e  my  main  business,  for 
the  Lord  :  I  slept  out  again,  but  staid  not,  I 
came  in  ngarn  ;  I  looked  towands  the  pulpit  and 
flpyed  the  pew  door  open,  that  the  priest  might 
muis  up  the  pulpit.  So  I  waited  thmking  that 
£dmund  Calomy  would  go  up  the  pulpit,  I  in- 
tended to  get  in  before  him  ;  foV  thought  I  tliat 
boy  that  sits  upon  the  stairs  will  open  the  pulpit 
dour  for  the  priest,  and  I  will  get  in  before,  but 

00  priest  rame,  whereupon  in  the  power  of  the 
Lord  I  fixed  my  eye  upon  the  pulpit,  and  I 
spyed  an  iron  howk,  and  I  passed  through  the 
pew  up  the  stairs,  and  unhooked  tlie  door,  and 

.pulled  twice  and  got  it  open,  and  I  sat  myselt 
down  upon  the  cushion,  and  my  ffet  upon  ihe 
seat  where thf  priest  when  he  hath  told  out  hi«> 
lies  doth  sit  down,  and  having  my  work  ready, 

1  pulled  one  or  two  stitches.  The  people  lost 
thf  ir  song,  and  some  cried  Pull  him  down,  some 
break  his  neck  down,  and  a  lu^ty  fellow  came 
up  and  did  intend  to  do  me  a  mischicrf,  and 
wrung  my  neck  ms  if  he  would  have  wrung  it  in 
two.  So  I  let  go  my  hold  and  he  flung  mt 
down  stairs  ;  but  the  Lord  preserved  me.  and 
X  felt  no  hurt  ;  for  having  done  that  which  the 
Lord  required  mc  to  do  I  was  full  of  peace  ; 


and  it  had  been  little  to  me  if  they  bad  there 
taken  away  or  killed  the  body.  For  I  was 
full  of  jqy,  and  ttiey  were  full  of  wrath  and 
madness  ;  so  they  lure  my  coat  t)ff  and  my  hat, 
aud  dragged  me  out,  and  one  took  me  by  the 
hair  and  fluug  me  upon  the  ground,  and  aomo 
that  was  wiihoui said, Why  do  you  use  the  man 
se,  but  I  got  up  again,  then  they  dragged  me 
quite  out  into  the  street,  and  there  lield  roe, 
and  while  they  held  me,  one  came,  and  gave 
me  a  violent  kick  on  the  shins,  and  said  he 
could  find  in  his  heart  to  knock  me  down,  be 
made  my  shin  bleed,  and  another  kicked  me 
on  the  other  shin,  hut  did  not  much  hurt,  ano* 
thcr  said  that  I  had  been  some  notorious  sinner 
heretofore  and  now  came  to  do  something  that 
might  merit,  presently  the  church-warden  as 
(hey  call  liim,  came  out,  and  he  and  tlie  bell- 
toiler  carried  me  away  to  the  counter,  till  their 
Sermon  was  ended,  as  they  call  it,  then  they 
carried  me  away  to  Paul's  Yard  to  stay  for  the 
mayor,  but  the  sergeant  said  be  would  carry 
me  away  to  the  mayor's  house  and  there  stay 
me  till  be  came  in  ;  and  so  be  did :  and  all  the 
way  through  Patenioster-Row  as  I  went,  the 
boys  kicked  my  heels,  so  then  the  mayor  came 
in,  and  they  told  him  that  I  was  at  work  in  the 
pulpit  ;  then  said  he  to  me, Wherefore  did  you 
work  there?  I  said  in  obedience  to  the  Lord's 
commandment :  he  said,  It  was  a  false  spirit, 
aud  said  be,  where  are  your  sureties  P  I  said 
the  Lord  was  .my  surety  ;  he  said,  the  Lord 
would  not  bear  me  out  m  this  thing :  said  he 
to  tliein.  Carry  him  again  to  the  Coimter :  so 
they  carried  me  back  again,  and  there  I  was 
till  the  third  day. 

*'  Now  let  all  sober  people  judge  whether  I 
(lid  this  thing  out  of  onvy  against  either  priest 
or  people. 

'<  Yea  farther  I  sav,  the  Lord  God  lay  it 
not  to  their  charge,  wlio  have  said  that  I  dul  it 
in  n^ice,  devilishness  and  envy;  it  is  the  d^ 
Mre  of  my  soul  that  they  might  be  saved. 

**And  so  do  write  my  name  being  a  prisoner  for 
the  Testimony  of  the  Lord  in  the  common 
gaol  in  Newgate,  London  :  committed  the 
l^th  of  the  5th  month,  1659. 

"  Solomon  Eccles." 


231.  Case  of  the  Imprisonment  of  Edward  Bushell,*  for  alleged 
Misconduct  as  a  Juryman:  22  Ch^irles  II,  a.  d.  1670. 
[Vaughan's  Reports,   ISJ.f] 

1  HIS  important  Caae,  which  arose  out  of  the 
©receding,  is  thus  reported  by  Chief  Justice 
Vaui:han: 


The  king^Writ  of  Habeas  Corpus,  dat.  9 
dieNo\t'inhri*,  22  Car.  3.  issued  out  of  this 
court,  difected   to  the  then  Sheriffs  of  Loudon, 

•  See  also  3  Kehle's  Hep  322.  Freeman's 
Kep.  1.  2  Jones's  13,  and  1  Modern  Hop   119. 

f  See  the  Oh»ervtttious  of  Lord  Erskine 
upoJi  this  Case  in  his  vet^  able  and  eloquent 


to  have  the  Imdy  of  Edward  Bushell,  by  them 
detained  in  Pri>on,  together  with  the  day  and 
cause  of  his  caption  and  detention,  on  Friday 
then  next  following,  before  ttiis  court,  to  do 
•nd  receive  as  the  court  should  consider;  as 
also  to  have  then  the  said  writ  in  court. 


Argument  in  tlie  Court  of  King*s  Bench  in 
support  of  an  application  for  a  new  trial  in  the 
Case  of  die  Dean  of  St.  Asaph  (Sbiply)  in  Mi- 
chaelmas Term  1784^  infra. 
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Of  which  Writ^  Patient  Ward  and  Danbet 
Fooith,  then  Sheriffs  of  London,  made  the'  re- 
turn following,  annexed  to  the  said  Writ. 

That  at  the  king's  court  of  a  se&sion  of  Oyer 
and  Terminer,  held  for  the  City  of  London,  at 
Juatice  Uall  in  the  Old  Bailey,  London,  in  the 
pariah  of  St.  Sepulchre's  in  Farringdon  ward 
without  London,  on  Wednesday  31  die  August 
39   Car.   9.   before  sir.  Samuel  Sterling  then 
mayor  of  London,  and  divers  other  his  majes- 
ty's jus  ticesy  by  virtue  of  his  majesty's  letters 
patents,  under  the  great  seal  of  England,  to 
them,  or  any  four  or  more  of  them^  directed  to 
enquire,  hear,  and  determinie,  according  to  the 
tenor  of  the  said  letters  patents,  the  offences 
therein  specified:    an4    amongst   others,    the 
o£fences  of  unlawful  congregating  and  assem- 
blies, within  the  limits  appointed  by  the  said 
commission  within  the  said  city,  as  well  within 
liberties  as  without.     Edward  Bushel,  the  pri- 
soner at  the  bar,  was  committed  to  the  gaol  of 
Newgate,  to  be  there  safely  kept,  under  the 
custody  of  John  Smith  knigbt,  and  James  Ed- 
wards, then  sheri&  of  the  said  city,  by  virtue  of 
a  certain  Order,  then  and  there  made  by  the 
said  court  of  sessions,  as  foUoweth : 

Ordinatum  est  per  curiam   hie  quod  Finis  40 
marcarum  separatim  ponatur  super  Edwarduro 
Bushell,  and  other  eleven  persons  particularly 
\        named,  and  upon  every  of  them,  being  the  19 
\       jurors,  then  and  there  sworn,  and  charged   to 
\     try  several  issues  then  and  there  joined  between 
\    our  lord  the  king,  and  VVilliam  Fenn  and  Wil- 
I  liam  Meaii,  for  certain  trespasses,contenipts,  un- 
f  lawful  assemblies  and  tumults,  made  and  perp^ 
trated  by  tht  said  Henn  and  Mead,  together  with 
divers  other  unknown  persons,  to  the  number 
of  three  hundred,  unlawfully  and  tumultuously 
assembled  in  Grace-Cburcb-street  in  London, 
to  the  disturbance  of  the  peace,  whereof  the 
said  Penn  and  Mend  were  then  indicted  before 
the  said  justices.     Upon  which  indictment,  the 
said  Penn  and  Mead  pleaded  they  were  Not 
Guilty.     For  that  they,  the  said  jurors,  then 
and  titf*re,  the  said  William  Penn  and  William 
Mead,  of  the  said  trespasses,  contempts,  un- 
lawful assieniblies  and   tumults, '  Contra  legem 

*  hujus  regni  Angliae,  et  contra  plenum  et  ma- 
'  nifestum  evidentiam,  et  contra  directionem 
'  curia:  in  materia  legis,  hie,  de  et  super  prssmis- 

*  sis  eisdem  juratoribus  versus  prsfatos  Will. 
<  Penn  ct  Will.  Mead,  in  curia  hie  aperta  da- 
'  tarn,  et  declaratam  de  pnamissis,  iis  impositis 

*  in  indictamento  prmlicto  acquietaverunt,  in 
'  contemptum   domini  regis   nunc,   legunK]ue 

*  suaruro,  et   ad   magnum  impedimentom  et 
.  *  ob^tructionem  justicise,  nernon  ad  malum  ex- 

'  emplum  omnium  aliorumjuratorumin  consi- 
Lmili  casu  delinquentiuro.  Ac  super  inde  modo 
^ulterius  ordinatum  est  per  cunam  hie  quod 
'  poefatus  Ed.  Bushell,  capiatur  et  conunittatur 
«  <  gaoLe  dicti  douiini  regis  de  Newgate,  ibidem 
'  remansurus  quousque  solvat  dicto  domino  regi 

*  40  Marcas  pro  fine  suo  prasdiclo,  vel  delibera- 

*  tus  fuexit,  per  debitum  legis  corsum.  Ac 
'  e^dem  Edwardo  Bushell  ad  tunc,  ei  ibidem 


'  capto  ct  commisso  exisiente  ad  dictam  gaolam 
'  de  Newgate,  sub  custodia  pr»fat.  Johannis 
'  Smith  et  Jacobi  Edwards  adtunc  vie,  civitatis 
'  Loud,  predict,  et  in  eorum  custodia  in  gaola 
'  praedict  existente  et  remanente  Yirtute  ordinis 
'  predict',  iid em  Johannis  Smith  et  Jacobus  Ed* 

*  wards,  postea  in  eorum  exitu  ab  officio  vie.  ci* 

*  vitatis  Lond.  predict,  scilicet  28  die  Sep- 

*  tembris,  anno  92.  supra  dicto  eundem  Ed- 

*  wardura  Bushell  in  dicta  gaola  dicti  domini 

*  regis  adtunc  existentem,  deliberaveront  nobit 
'  prsfatis  nunc  vice  comitibus  civitatis  predict 

*  in  eadem  gaola,  salvo  costodienduro  secundum 

*  t«norem,  et  effectum  ordinis  predicte.    Et 

<  quia  predictus  Edwardus,  nondem  solvit  dic- 

*  to  domino  regi  predictum  finem  40  marca- 

*  rum,  nos  iidem  nunc  vicecomites  corpus  ejus- 

*  dem  Edwardi  in  gaola  predicts,  hocosque  de- 

<  tinuimus,  et  hec  est  causa  captionis  et  de* 

*  tentionis  prefati  Edwardi,^cujos  qoident  cor- 

<  pus  coram  prefatis  justitiariis  paratum  habe>* 

*  mus.' 

The  Writ  of  Habeas  Corpus  is  now  the  most 
usual  remedy  by  which  a  man  is  restored  again 
to  his  liberty,  if  he  have  been  against  law  depri- 
ved of  it. 

Therefore  the  writ  commands  the  day,  and 
the  canse  of  the  caption  and  detaining  of  the 
prisoner  to  be  certified  upon  the  return,  which 
if  not  done,  the  Court  cannot  possibly  jndga 
whether  the  cause  of  the  commitment  and  de- 
tainer be  according  to  law  or  against  it. 

Therefore  the  cause  of  the  imprisonment 
ought,  by  the  return,  to  appear  as  specifically 
and  certainly  to  the  judges  of  the  return,  as  it 
did  appear  to  the  court  or  persfin  authorized  to 
commit;  el»e  the  return  is  insufficient,  and  the 
consequence  must  be, 

That  t  ither  the  prisoner,  because  the  canse 
returned  of  his  imprisonment  is  too  general, 
must  be  discharged ;  when  as  if  the  cause  had 
been  more  particularly  returned,  he  ought  to 
have  been  remanded;  ur  else  he  must  be  re- 
manded, when  if  the  cause  had  been  pardco- 
larly  returned,  he  ought  to  have  been  dis- 
charged: Bith  which  are  inconveniences  not 
agreeing  with  the  dignity  of  the  law.  (There  is 
a  specious  exception  to  this  rule,  but  doth  not 
materially  vary  it,  as  shall  appear.) 

In  the  present  case  it  is  returned.  That  the 
prisoner,  being  a  juryman,  among  otliers 
charged  at  the  Sessions  Court  of  the  Old 
Bailey,  to  try  the  issue  l)etween  the  km^,  and 
Penn,  and  Mead,  upon  an  indictment,  for  as- 
sembling unlawfully  and  tumultuously,  did  *  con- 
tra plenam  et  manifestam  evidentiam,'  openly 
given  in  court,  ac<)uit  the  prisoners  indicted,  in 
contempt  of  the  kmi?i  &c. 

The  court  bath  no  kno\^  ledge  by  this  retam, 
whetlier  the  evidence  given  were  full  and  mani* 
fest,  or  donbtful,  lame,  and  dark,  or  indeed 
evidence  at  all  material  to  the  issue,  because  it 
is  not  returned  what  evidence  in  particular,  and 
as  it  was  delivered,  was  given.  For  it  is  not 
possible  to  judge  of  that  rightly,  which  is  not 
j  exposed  lo  a  man's  judgment.  But  here  the 
I  evidciict  given  to  the  jory  is  not  exposed  at  ftM 
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to  this  OHiffty  bul  the  judguicat  of  iht  Court  of 
^Miioni  upon  Uuit  ovidence  ii  onljr  eipoied  to 
iM ;  who  t«|l'  uf  k  WM  fuU  aod  isiuiifMt.  Bot 
oar  judnoDt  oiU(Ut  to  be  grooodod  upon  nor 
«wn  inferOMoti  «ad  un4«ntMkiiiii|«,  mid  aot 
upon  tlmi. 

It  wuitid  bjalovned^udge.  If  tho  jury  migbt 
bo  finod  for  finding  against  manilWtt  evidence, 
the  mtttJii  was  good,  tiiough  it  did  not  express 
what  the  evidence  parcicuUriy  wiu,  vbeeeby  the 
court  might  judge  of  it,  becauie  returning  all 
the  evideni:e  would  he  too  long.  A  Strang 
reason :  For  if  the  Law  aliow  me  remedjr  tur 
wrongs  iinpriaonmeat,  and  that  must  be  bj 
j urging  wiiether  the  cause  of  it  were  gpod,  or 
not,  to  say  the  cause  is  too  long  to  be  made 
.  known,  is  to  say  the  lew  gives  a  remedy  which 
it  will  not  let  me  have,  or  I  must  be  wrongfully 
imprisoned  still,  because  it  is  too  long  to  know 
ihat  I  ou£ht  to  be  freed?  Wliat  is  necessary  to 
•n  end,  the  law  ntbws  is  never  too  long.  *  Non 
tont  longa  quibus  nihil  est  quod  demere  possis,' 
is  as  true  as  any  axiom  in  Euclid.  Besides, 
one  manifest  evidence  returned  had  sufficed, 
without  returning  all  the  evidence.  But  the 
other  judges  were  not  of  his  mind, 

If  the  return  had  been,  That  tlie  jurors  were 
eommittcd  by  an  order  of  the  Court  of  Sessiotts, 
becaube  they  did,  *  minus  juste,'  acquit  the 
persons  iudicted.  Or  because  they  did, '  con* 
Ua  lc|g*i*f'  ecQoit  the  person  indicud.  Or  be- 
cause they  did,  '  contra  Sacrameotam  snum,' 
aoqiiit  them. 

The  judg^  cannot  npoo  the  present  more 
judge  of  the  legal  cause  of  their  commitment, 
than  tliey  ofHild  if  any  of  these  causes,  as  g^MO- 
f«l  m  ibey  are,  had  Usea  retm-aed  Cor  the  canee 
of  their  coroinitment.  And  the  same  argumeat 
may  he  exactly  made  to  justify  any  ol'  these 
Bemms,  had  they  been  made,  as  to  justify  the 
present  leturu,  they  being  equally  as  legpd, 
aquAlly  as  oertaioj  and  equally  as  fiir  from  poe- 
ttminc  the  court  with  the  truth  of  the  cause : 
aad  in  what  condition  should  all  men  be  for  the 
juti  liberty  of  their  persons,  if  such  caoses 
ihould  be  adaMired  suwciaat  causes  to  remand 
peisoas  to  piiaoa.  . 

To  those  Objections  made  by  the  prisoners 
mnsel  againsi  the  return,  as  too  general. 


eounsel  againsi 

t.  It  hath  been  said,  That  '  Institnlam  as| 
t|aod  non  iaquiratur  de  discretioue  Judicis.' 

8.  That  the  Court  of  SessioDS  in  London,  is 
not  to  be  looked  on  ae  an  inferior  court,  having 
all  the  iudges  ooasmissiooers.  That  the  coivt 
having  heard  the  evidence,  it  must  be  credited, 
that  the  evidence  gpvan  Co  the  jury  of  the  fact 
was  clear,  and  not  to  he  doubted. 

As  te  aay  soch  institution  preleadad,  I 
know  no  such,  nor  believe  any  soch,  as  it 
jras  applied  to  the  present  canse;  bus  tak- 
ing it  in  another,  and  ia  the  true  aenee,  I 
admit  it  for  troth:  that  is,  when  the  king  hath 
aoa»tituled  any  man  a  judge  aader  him,  hie 
ability,  paru,  filineis  for  his  place,  are  not  to  be 
icAected  on,  ceaeured,  dewned,  or  viliied  by 
wijr  othsff  penotty  being  aUowed  anA  Mnmpt 


with  the  king's  approbation,  to  whom  only  it 
belooa  to  jiulge  ot  the  fitness  of  his  ministenb 
Ado  such  scandalous  assertions  or  iiiquirice 
upon  the  judges  of  both  benches,  is  forbidden 
by  the  statute  of  scandalom  magnatum,  S  R. 
9.  c.  y  Nor  most  we,  upon  supposition  only, 
either  admit  judges  deficient  in  their  ofioe,  iur 
so  they  shonld  never  do  any  thing  right;  nor 
on  the  other  side,  must  we  admit  them  uner- 
ring in  their  places,  for  so  they  should  never  do 
any  thing  wixmg. 

And  in  thai  sense  the  saying  concerns  not 
the  preseot  case. 

But  It'  any  man  thinks  that  a  person  con- 
ceroed  in  interest,  by  the  judgment,  action,  or 
authority  exercised  upon  his  person  or  fortunes 
by  u  judge,  must  submit  in  all,  or  any  of  these, 
to  the  implied  disoretioa  and  unerringne»s  of 
his  judge,  without  seeking  soch  redress  as  the 
law  allows  him,  it  is  a  persuasion  against  com* 
mou  reason,  tbie  rseeivtd  law,  and  usage  both 
of  this  kingdom,  and  alamst  all  others. 

If  a  court,  inferior' or  superior,  hath  given  a 
false  or  erroneous  judgmeot,  is  aay  thiug  more 
frejqjuent  than  to  reverse  such  judgments,  by 
writs  of  false  iudgment,  of  error,  or  appeals^ 
according  to  Uw  course  of  the  kingdom. 

If  they  have  given  corrupt  aad  diuonest  jadg* 
ments,  they  bave  in  all  ages  been  compiainM 
of  to  the  king  in  the  Star  Chamber,  or  to  the 
parliainent. 

Andrew  Horne,  in  his  Mirror  of  Justices  (f. 
CM.)  mentions  many  judges  jpunished  by  kiag 
Alfred  before  the  conouesC,  for  corrupt  judg* 
ments,and  tlieir  uerticular  uaases  and  offences, 
which  could  not  be  hod  but  from  the  records  of 
those  times. 

Our  stories  mentioa  many  pnniabed  in  the 
time  of  Edward  1.  our  parliament  mlb  of  £d- 
ward  3.'8  time,  of  Richaid  9.'s  time,  for  the  peiw 
aicioos  resolutions  given  at  Nottingbam  cas- 
tle, aflbrd  examples  of  this  kind :  in  later 
times,  the  parliament  jonineh  of  18  and  tl 
Jac  the  Judgment  of  the  Ship-money*  in  the 
time  of  Charles  1.  questioned,  and  the  parti* 
cniar  jadgee  impeached.  These  instances  are 
obvioos,  and  therefore  I  but  mention  them. 

In  cases  of  returns  too  general  upon  writs 
of  Habeas  Corpus,  of  many  1  coM  urge,  I  will 
snstancf  in  two  oaly. 

One  Astsrick  beougbt  by  Habeas  Corpos  to 
the  kiag'e  bench,  was  retnmed  to  be  cose- 
mitted,  per  mandatum  Nicholai  Booon  mi* 
litis,  dumiai  oactodis  magni  sigiUi  Angbss  nt^ 
tute  enjnsdew  caniensptus  in  cuiia  rancdbr. 
facti,  aad  was  presently  bailed.    (•  EL) 

One  Apsley,  prisoner  in  the  Fleet,  npona 
Habeas  (jorpus,  was  returned  to  be  coannitted, 
per  oonsiderationem  earis  caaortlar.  pro  con- 
tempta  eidem  curia  illato,  im  upon  dUn  lie 
turn  set  at  libeitj.    (18  Jac.) 

Ia  both  these  ctamt  no  inquiry  was  mndc  or 
coasideiatieo  had,  whether  the  contempts  ware 
to' the  Inwconrt^  fr  equitnble  court  of  Cban» 
eery,  cithar  was  alike  to  the  jodgeiy  hat  any 


» tlciBL  8.  p«  880,  of  tfafsCoUactiasi. 
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mMi  should  think  n  difitrence  tni^fc  ttiM 
tbeooe. 

The  rettflon  of  diachaifiag  ihm  frisonen  upos 
those  returns,  wes  the  gencTBlhy  of  them  beiiHt 
lor  coDtein)#ts  to  t)ie  covrt,  hat  no  pvricalar 
of  the  ooateinpt  espmt,  wherehj  the  Kiog's 
Bench  eoeld  judge,  whether  it  were  a  oittse 
ibr  cemnitoieDt  or  not. 

And  was  it  not  ns  sopposenble,  and  as  much 
to  be  credited,  that  the- lord  keeper  and  court 
•f  Chancory,dad  well  onderscand  what  was  a 
contempt  deserring  commitment,  as  it  is  now 
to  he  credited,  thnt  the  court  of  sessions  did 
understand  perfectly  what  was  full  and  mani- 
fest evidence  acaiiist  the  persons  indicted  at 
the  sessions,  nnd  therefore  it  needed  not  te  be 
revealed  to  us  upon  the  retnm? 

Hence  it  is  apparent,  that  the  commitroent 
•nc^retUM  ponuing  it,  beinn  in  itsetf  too  g^ 
neral  and  uncertain,  we  ought  not  implicitlj  to 
think  the  commitment  was  m  veroj  for  cause 
particular  and  sufficient  enough,  because  it 
was  the  act  of  the  oonre  df  sessions. 

And  as  to  the  other  part,  that  the  court  of 
•essions  in  London  b  not  to  be  resembled  to 
other  inlenor  ooorts  of  oyer  and  terminer,  be- 
cause all  the  judges  are  ooromhsioned  ber^ 
(which  is  tnie)  but  few  are  thttre,  at  the 
same  time,  and  as  I  hare  beaid,  whmi  tbis 
trial  wa^  none  of  them  wera  pimnt.  How->> 
over  persons  of  great  qnalitf  are  in  the  cam- 
nissions  of  oyer  and  terminer,  through  the 
ibirce  of  the  kingdom,  and  always  some  of  the 
i^odgcs ;  nor  doth  one  oooimission  of  oter  and 
terminer  differ  in  its  essence,  nature,  and  power 
from  another,  if  they  be  general  commissions ; 
but  all  differ  in  the  accidents  of  the  coramis- 
siooers,  which  makes  no  alteration  in  their  act* 
ings  in  the  eye  of  law. 

Another  fault  in  the  return  is,  that  the  ja- 
Tors  are  not  said  to  have  acquitted  the  pf  raons 
tadioted,  against  full  and  manifest  erideace 
oorroptly,  and  knowing  the  said  evidence  to 
be  ml  and  manifest  against  tb«  persons  i«- 
dioted,  Ibr  how  manifest  soever  the  evidence 
was»  if  it  were  not  manifest  to  them,  and  tibat 
they  believed  it  such,  it  was  not  a  finable  ianh, 
aor  deserving  imprisonment,  upon  which  dif- 
ieience  ibe  kw  of  ponishing  jaron  for  labe 
verdicts  principally  depends^ 

A  passage  in  Bractonis  remarkable  to  thb 
patpose  concerning  attainting  in^aestt.  *  Com- 

*  mittit  Jurator  per  joriam  propnr  falnm  Sa- 

*  cramentom,  ut  ex  certa  sdeatia  aiiter  jura* 
f  vent  quam  Dm  Teritate  se  habuerk,  si  autem 
<  Sacrameotum  iatmim  fnerit  ficet  falsam, 
^  lamen  novaomosiltit  peijuriola  licet  re  vera 

*  maliter  se  habeat  qoamjuravttat,  et  quia 

*  jurat  secundum  consdentiam  eo  quod  nun 

*  eadU  contra  mentem.  Santcfuidam  qui  furum 

*  dicunt*.  menttendo,  sed  se   perferant  quia 

*  centra  meMemvadont/  Bncton,  1. 4,  0.  4. 
f..9d8,b. 

Theaame  wank,  and  nponthe  sameoccaf^ 
•ipa,  aia  m  efiiect  in  Fleta.    *  Comroittit  enim 

*  jnretor  peijnrium  qoandoqoe  propter  falsum 

*  Saoraitieiitnm,  ut  si  «z  carta  icieniia  alitar 


*jnravurit  qnam  res  in  vetiiate  se  habaarit 

*  sccos  eaiai  propter  Actum  qoamvia  falsum  ;* 
Fieca,  1. 5»  c.  t«,  f.  886,  a.  0.  and  lest  any 
should  thiak  that  these  pasaagca  are  to  b^ 
understood  eolj  of  jury-meos  peijuries  in  Jm^ 
eataeientut,  it  is  clearly  otherwise  by  both  thosd 
books,  which  shew  how,  by  the  discrset  exa- 
mination of  tue  judge,  the  error  of  the  jury  not 
wilful,  mtij  be  prevented  and  oonected,  and 
their  Verdict  rectified. 

And  in  another  place  of  Bracton,  in  tht 
same  chopter:, '  Judex  enim  sive  Jesticiarius 

*  ad  quern  pertinet  etaminatio,  si  minus  dilieeo- 

*  (er  examinaverit,  occssionem  prebet  perturii 
'  Juratoribos/  And  after,  *  Et  si  exaniinatf 
'  cum  justo  deducantur  errore  dictum  suum 


After  these  Authoritfes, 

I  would  know  whether  any  thing  be  mort 
common,  than  for  two  men  students,  barristers, 
or  judges,  to  deduce  contrary  and  opposite  con- 
dosions  out  of  the  same  case  in  law  ?  Ahd  ia 
there  miy  difference  that  two  men  should  infer 
distinct  oonclasions  from  the  same  testimony  f 
Is  any  thing  more  known  than  that  the  same 
author,  and  place  jn  that  author,  is  forcibly 
ufged  to  maintain  contrary  oonclasions,  and 
the  decision  hard,  which  is  in  the  right  ?  Is  any 
thing  more  frequent  in  the  oontrovmaies  of  re- 
ligion, than  to  press  the  sane  text  for  opposiia 
tenets  ?  bow  then  comes  it  to  aaso  that  two. 
neraons  may  not  apprehend  witli  ranson  and 
nonesty,  what  a  witness,  or  many,  say,  to  prova 
in 'the  understanding  of  one  plamly  one  thiat^ 
but  in  the  apprehension  of  the  other,  cleany 
the  contraty  tmng }  Must  therefore  one  of  these 
merit  fine  and  imprisonment,  because  he  dtoth 
that  which  he  cannot  otherwise  do,  preservii^ 
his  oath  aad  integrity }  And  this  often  is  di^ 
case  of  the  judge  and  jury. 

I  conclude  therefore,  That  this  retara, 
ehaigiikir  the  prisoners  to  have  aoqaitted  Penn 
and  Mead,  against  foil  and  maniM  evidencew 


first  and  next,  without  satiag  that  they  did 
know  and  believe  that  Evidence  to  be  fdfi  and 
manifest  against  the  indicted  persons,  is  no 
cause  of  finO'Or  impriso&menL* 

And  by  the  way  I  mast  here  note.  That  th* 
Verdict  of  a  Jury,  and  Evidence  of  a  Witdcit 
are  veiy  different  thingp,  in  the  truth  and  fol»> 
hood  of  them :  A  witnem  swears  bnt  to  wini 
he  hath  heard  or  seen,  genefally  or  more  laif^ 
)y,  to  what  hath  fallen  under  his  senses.  Bnt  A 
jury-man  jwean  to  what  ho  caa  infer  and  eon*- 
chide  from  the  testimony  of  such  witneseei^  by 
the  act  and  force  of  his  undirstattding.  to  M 
the  foct  inqoired  after,  which  differs  notting  ia 
Uie  reason,  though  much  in  the  pwiWment, 
from  what  a  jud^,  out  of  Tirioas  casat  con* 
sidered  by  him,  infers  to  be  tte  law  in  thi 
question  before  hhn.    Thertfore  Bractmi,  '  Bt 


MiMMkUMM 


mtmtn 


i«*MM.MMM 


mm^tttmmtk 


•  Of  this  mind  were  10  judg^  of  11,  tlld 
Chief  Baron  ToroOr  gave  tto  o|nnioa,  becaasa 
aot  at  tfaa  argamenn. 
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*  tiod  nuttttio  iacti  cootraria  tit  Mcranwoto,  et 
'  dicto  prcccdcntiy  Cmmen  fftbum  non  fiuaunt 
'  SacraiDentiiiD  licet  faciuot  fatuimi  Jadiciwii, 
'  quia  ioquimtur  Mcundum  conscicotiam  quia 

*  ialb  poasttiit  in  Judiciit  suity  ticBt  ipse  Justi- 
'  Ciarius.'    Bract,  f.  S89.  a. 

There  b  one  objection  which  hath  been 
made  by  none,  as  1  remember,  to  justify  this 
general  Return ,  I  woold  give  answer  to. 

A  man  committed  for  treason  or  felonVf  and 
bringing  a  Habeas  Corpus,  hath  returned  upon 
it.  That  be  was  committed  for  High  Treason  or 
Felony ;  and  this  is  a  sufiicient  return  to  re- 
mand him,,  though  in  truth  this  is  a  general  re- 
turn: for  if  the  specifical  fact  for  which  the 
party  was  committed,  were  expressed  in  the 
^^urant,  it  might  then  perhaps  appear  to  be 
DO  treason  or  felony,  but  a  trespass,  as  in  the 
Case  of  the  earl  of  Northumberland,  5  H.  4. 
questioned  for  Treason  in  raising  power.  The 
•l<ords  adjudged  it  a  trespass;  for  the  powers 
miaed  were  not  against  the  king,  but  some 
subjects. 

Why  then  bT  like  reason  may  not  this  return 
be  sufficient,  though  the  foct  fiir  which  the  pri- 
soners stood  committed  particularly  expressed, 
oii^t  be  no  cause  of  commitment? 

The  cases  are  not  alike ;  for  upon  a  general 
commitment  for  treason  or  felony,  the  prisoner 
(the  cause  appeariof )  may  press  for  his  trial, 
wliich  ought  not  to  be  denied  or  delayed,  and 
upon  his  indictment  and  trial,  the  particular 
cause  of  his  imprisonment  most  appear,  which 
proving  no  treason  or  felony,  the  prisoner  sliall 
have  the  benefit  of  it.  But  in  this  case,  though 
the  evidence  given  were  no  full  nornnanifest 
evidence  agftinst  the  persons  indicted,  but  such 
aa  the  jury  upon  it  ought  to  have  acqnitted 
those  indicted,  the  prisoner  shall  never  have 
any  benefit  of  it,  but  roust  continue  in  prison, 
when  remanded,  antil  be  hath  paid  the  fine 
uryustly  imposed  on  him,  which  was  tlie  whole 
•f|d  of  hit  imprisoonient. 

We  come  now  to  the  neat  part  of  the  Re- 
turn, vis.  '  That  the  jury  acquitted  those  in* 
«  dieted  against  the  direction  of  the  court  in 

*  matter  of  law,  openly  given  and  declared  to 

*  them  in  court.' 

1.  The  words,  That  the  jury  did  acquit, 
•g^uost  the  direction  of  the  conrty  in  mMiter  of 
lawy  literally  taken,  and  depiano^  are  insigni- 
licant  and  not  intelligible,  mr  no  issue  can  be 
joined  of  matter  in  law,  no  jury  can  be  cbarf;ed 
witli  the  trial  of  matter  in  law  barely,  no  evi- 
dence ever  was,  or  can  bo  given  to  a  jury  of 
what  is  law,  or  not ;  nor  Ao  such  oath  can  be 
aiveo  to,  or  taken  by,  a  jury,  to  try  matter  in 
&w ;  nor  no  attaint  can  lye  for  such  a  false 
oath. 

Therefore  we  must  take  off  this  vail  and  co- 
lour of  words,  which  make  a  shew  of  being 
something,  and  in  truth  are  nothing. 

If  the  meaning  of  tliese  words,  finding 
Against  the  dire«:cion  of  the  court  in  matter  of 
law,  be,  Tliatif  the  judge  having  beard  the  evi* 
dence  given  in  court  (for  be  knows  no  other) 
•hall  tell  the  jury,  upon  this  tvidence.  The  lavr 


b  for  the  plaintiff,  or  for  the  defendant,  and 
you  are  under  the  ^am  of  fine  and  imprison* 
ment  toifind  accordingly,  then  the  jury  ought 
of  duty  so  to  do ;  Every  man  sees  that  the  jury 
is  but  a  troublesome  delay,  i^reat  charge,  and 
of  no  use  in  determining  right  and  wrong,  and 
therefore  the  trials  by  tton  may  be  better  abo- 
lished than  continued :  which  were  a  strange 
new-found  conclusion,  after  a  trial  so  celebrat- 
ed for  many  hundreds  of  years. 

For  if  tlie  judge,  from  the  eviiieoce,  sliall  by 
bis  own  judgment  first  resolve  apon  any  trial 
what  the  foct  is,  and  so  knowins  the  foct,  shall 
then  resolve  what  the  law  is,  and  order  the  jury 
penally  to  find  accordingly,  what  either  neces- 
sary or  convenient  use  cau  be  foncied  of  jurieti 
or  to  continue  trials  by  them  at  all  ? 

But  if  the  jury  be  not  obliged  in  all  trials  to 
follow  such  directions,  if  given,  hot  onlj  in 
some  sort  of  trials  (as  for  instance,  in  trials  for 
criminal  matters  upon  indictments  or  appeals) 
why  then  the  consequence  will  be,  though  not 
in  all,  yet  in  criminal  trials,  the  jury  (as  of  no 
material  use)  ought  to  be  either  omitted  or  abo- 
lished, which  were  tlie  greater  mischief  to  ihm 
people,  than  to  abolish  them  in  civil  trials.  • 

And  how  the  jury  shonid,  in  any  other  maik- 
ner,  according  to  the  course  of  trials  used, 
find  against  tho  direction  of  the  couct  in  matter 
of  law,  is  really  not  cnaceptible. 

True  it  is,  if  it  foil  out  open  some  special 
trial,  that  the  jury  being  ready  to  give  their 
Verdict,  and  before  it  n  given,  the  judge  shall 
ask,  whether  they  find  such  a  pariicalar  thing 
propounded  by  him  ?  or  whether  they  find  the 
matter  of  fact  to  be  as  such  a  witness,  or  wit- 
nesses have  deposed?  and  tlie  jury  answer,  thej 
find  the  matter  of  foct  to  he  so ;  if  then  the 
judge  shall  declare,  The  matter  of  fact  being  by 
you  BO  found  to  be,  the  law  is  for  the  plaintiff, 
and  you  are  to  find  accordincly  for  him. 

If  notwithstanding  they  find  for  the  defend- 
ant, this  may  be  thought  a  finding  iti  matter  of 
law  agaiust  the  direction  of  the  court :  for  in 
that  case  the  jurv  first  declare  the  fact,  as  it  is 
found  by  themselves,  to  which  foct  the  judge 
declares  how  the  law  is  consequent. 

And  this  is  ordinarv,  when  the  jury  find  nn- 
eipcctedlv  for  the  plaintiff  or  defendant,  the 
judge  will  ask,  how  do  you  "find  such  a  foct  in 
particular  ?  and  upon  their  ansiwer  he  will  say, 
then  K  is  for  the  defendant  choufth  they  found 
for  the  plaintiff,  or  ^  cantrario,  and  thereupon 
they  rectify  their  verdict. 

And  in  the^e  cases  the  jury,  and  not  the  judge, 
resolve  and  find  what  the  foct  is. 

Wherefore  always  in  discreet  and  la««  ful  a»« 
sistance  of  the  jury,  the  judge  his  dire ctr»n  is 
hypothetical,  and  upon  suppo»itif»n»  and  not 
positive,  and  upon  coercion,  viz.  if  you  find 
the  fact  thns  (le«ivine  it  to  them  what  tu  find) 
then  you  are  to  find  for  tlie  plaintiff;  but  if  yon 
find  the  fact  thus,  then  it  is  for  the  defendant. 

But  in  the  case  pnipoonded  by  me,  where  it 

,is  posiiible  in  that  special  manner,  the  jury  may 

find  against  the  direction  of  the  court  In  matter 

of  law,  it  will  not  follow  they  are  therefore 
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finable ;  for  if  an  attain c  will  li^  upon  the  ver- 
dict so  given  by  «them,  ch^  ought  n6t  to  be 
fined  and  imprisoned  by  the  judge  for  that  ver- 
dict; for  ali  t)i6  judges  have  agreed  upon  a  full 
conference  at  Serjcfants-Inny  in  tht9  case.  And 
it  f^as  formerly  so  agreed  by  the  then  jud(^  in 
jR  case  where  justice  Uyde  had  fined  a  jur^  at 
Oxford,  for  findini^  against  their  evidence  in  a 
civil  cause.  That  a  jury  is  not  finable  for  going 
against  their  evidence,  where  an  attaint  lies ; 
for  if  an  atraint  be  brought  upon  that  verdict, 
it  may  be  affirmed  and  found  upon  the  attaint  a 
true  verdict,  and  the  same  verdict  cannot  be  a 
false  verdict,  and  therefore  the  jury  fined  for  it 
at  such  by  the' jodge,  and  yet  no  false  verdict, 
because  affirmed  apon  the  attaint. 

Anotjier  reason  that  the  jury  biay  not  be 
fined  in  such  case,  is,  because  until  a  jury  have 
consummated  their  verdict,  which  is  not  done 
UMtil  they  find  for  the  plaintiff  or  defendant, 
and  that  also  be  entered  of  Record ;  they  have 
timeistiUof  deliberation,'  and  whatsoever  they 
have  answered  the  judge  upon  an  interlocutory 
Question  or  discourse,  they  mtky  lawfully  have 
irontft  if  they  find  cause,  and  are  Jiot  thereby 
concluded. 

Whence  it  follotvs  upon  this  last  reason,  that 
upon  trials  wherein  no  attaint  lies,  as  well  as 
Qpon  such  where  it  doth,  no  case  can  be 
invented  ;  wherein  it  can  be  maintained  that  a 
jury  can  find,  in  matter  of  law,  nakedly  against 
she  direction  of  the  judge. 

And  the  judges  were  (as  before)  all  of  opiikion 
that  the  return  in  this  latter  part  of  it,  is  also 
insufficient,  as  in  the  former,  and  so  wholly  in- 
sufficient. 

But  that  this  question  may  not  hereafVer  re- 
vive if  possible,  it  is  evident  by  several  resolu- 
tiods  of  all  the  judges,  that  where  an  attaint  lies, 
the  judge  cannot  fine  the  jury  forgoing  against 
their  evidence  or  direction. of  the  court,  wkhout 
other  misdemeanour. 

For  in  such  case,  finding  against,  or  fbllow- 
ing  the  direction  of  the  court  barely,  will  not 
barr  an  attaint,  but  in  some  case  the  judge 
being  demanded  by,  and  declaring  to,  the 
jury  what  is  the  law.  Though  he  declares  it 
erroneously,  and  they  find  accordingly,  this 
may  excuse  the  jury  from  the  fbrfeitures;  for 
though  their  verdict  be  false,  yet  it  is  not  coi^ 
Topt,  but  the  judgment  is  to  be  reversed  how- 
ever upon  the  attaint  ;  for  a  man  lOseth  not 
his  right  by  the  judge's  mistake  in  the  law.  In- 
geralb  C.  Cr.  35  £1.  f.  909.  n.  18. 

Therefore  if  an  attainc  lies  for  a  false  verdict 
upon  indictment  not  capital  (as  this  is)  eitheV  by 
the  common  or  statute  law,  by  those  resolutions 
the  court  would  not  fine  the  jury  in  this  case 
ibrgoing  against  evidence,  because  an  attaint  lay. 

But  admitting  an  attaint  did  not  lie  (as  I 
think  the  law  clear  it  did  not)  for  there  is  no 
case  in  all  the  law  of  such  an  attaint,  nor  opi- 
nion, but  that  of  Thimings  10  H«  4.  Attamt 
00.  and  64,  for  which  there  is  no  warrant  in 
law,  though  there  be  other  specious  authority 
against  it,  touched  by  none  that  argued  this  case. 
'  The  question  then  will  be.  Whether  before 
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the  several  acts.of  parliaoieot,  which  granted 
attaincsy  and  are  enumerated  in  their  order  ia 
the  ttegister,  [f.  1$8.  a.]  the  jndge  by  the 
cornmoo  law,  in  all  cases,  might  have  fined 
the  jury,  going  agaihst  their  evidence  and 
direction  of  the  court,  where  no  attaint  did  lie, 
or  could  so  do,  yet  if  the  statutes  which  gave 
the  attaints  were  repealed. 

If  he  could  not  in  civil  causes  before  attaints 
granted  in  them,  he  could  not  ia  crimiosll 
causes  upon  mdictaient  (wherein  I  have  ad« 
mitted  attaint  lies  not)  for  the  fault  in  both 
was  the  same,  vis.  finding  against  evidence  and 
direction  of  the  cou|t,  and  by  the  common 
law  ;  the  reason  being  the  sanie  in  both,  the 
law  is  the  same. 

That  the  court  could  not  fine  a  jury  ist 
the  common  law,  where  attaint  did  not  lie 
(for  where  it  did,*  is  agreed  be  tbuld  not)  1 
think  to  be  the  clearest  j^ition  that  ever  I 
considered,  either  for  authority  or  reason  of  law.' 

After  attaints  were  ^nted  by  statutes  g^ 
nerally ;  as  by  Westminster  the  first  c.  ^8. 
in  pleas  real,  and  by  34  £.  3.  c.  7.  in  pleas  peK 
sonal,  and  where  they  did  lie  at  common  la!lr 
(which  was  only  in  wrrits  of  assise)  the  examples 
ave  frequent  in  our  books  of  punishing  jurors 
by  attaint. 

But  no  case  can  be  offered,  either  befo^ 
attaints  granted  in  genera],  or  after,  that  ever 
a  jury  was  punished  b^  fine  and  imprisonmeilt 
by  the  jodge,  for  not  nnding  accnrdrog  to  their 
evidence,  and  his  direction,  until  Popham% 
time,  nor  is  there  clear  proof  that'  he  ever 
fined  them  for  Umt  reason,  separated  frooi' 
other  misdemeanor.  If  juries  might  bt  fined 
in  such  case  before  attaints  granted,  why  n6c 
sinoe ;  for  no  statute  hatli  taken  that  "power 
firom  the  judge.  But  since  'attaints  emMedy 
the  judges  resolved  they  -cannot  find  whefe 
the  attaint  lies,  therefore  they  could  nut  fine 
l>efore.  Sure  this  Yatuf  age  did  m>t  first  dis- 
cover that  the; verdicts  of  juries  wer^  teany 
times  not  acConling  to  the  judge'^s  opinion  and 
liking. 

But  the  reasons  are,  I  conceive,  tnost  clear, 
that  the  jud(;e  could  not,  nor  can  fine  and 
imprison  the  jury  in  such  cases. 

Without  a  fact  agreed,  it  is  as  impossible 
for  a  judge,  or  any  other,  to  know  the  'law 
relating  to  that  fkct  or  direct  concerning  ity 
as  to  know  on  accident  that  hath  no  subject. 

Hence  it  follows,  that  the  judge  can  nievbr 
direct  what  the  law  is  in  any  matter  contro- 
verted, wiiliout  first  knowing  the  fact ;  afid 
then  it  follows,  that  without  his  previous 
knowledge  of  the.  fact,  the  jury  cannot  go 
against  his  direction  in  law,  for  he  could  not 
direct. 

But  the  judge,  qud  judge,  cannot  know  the 
fact  possibly  but  from  the  evidence  which 
the  jurv  have,  but  (as  will  appear)  he  can 
never  know  what  evidence  the  jury  have^ 
and  consequently  be  cannot  know  ihe  mat- 
ter of  fact,  nor  pdnish  the  ju^y  fur  going 
against  their  evidence,  when  he  cannot  know 
what  their  evidence  is. 

4T  .     ' 


lOlI]     STATE  TRIALS;22  Cbaalbs  H.  imO.—Oue  qfR  BmOdlJor  att^    [1012 
It  is  true,  if  the  jury  were  to  liave  no  other  piriseth  i  Td  what  end  must  hundredort  be  of 


evidence  for  the  fact,  but  what  is  deposed  in 
court,  the  judge  might  Jlrow  tlieir  evidence, 
and  the  fact  from  ^  it,  equally  as  they,  and  so 
direct  what  the  Uw  were.in  the  case,  though 
even  tben  the  judge  and  jury  might  honestly 
differ  in  the  result  from  the  evidence,  as  well 
as  two  judges  may,  which  often  happens. 

But  the  evidence  which  the  jury  have  of  the 
fact  is  much  other  than  thst :  for, 

1.  Being  returned  of  the  vicinage,  whence 
the  cause  of  action  ariseth,  the  law  supposeih 
them  thence  to  have  sufficient  knowledge  to 
try  the  matter  in  issue  (and  so  they  must) 
though  no  evidence  were  given  on  either  side 
in  court,  but  to  this  evidence  the  judge  is  a 
•traoger. 

3.  Tiiey  may  have  evidence  from  their  own 
pergonal  knowledge,  by'  which  they  may  be 
assured,  and  sometimes  are,  that  what  isde- 
^ posed  in  court,  is  absolutely  false  c  but  to  this 
the  judi^e  is  a  stranger,  and  he  knows  no  more 
ofihetHct  ihan  he  haih    learned  in  court,  and 

ferh:«ps  by  false  depObitiooSy  and  consequently 
UOM8  not  hill  g. 

3.  The  jury  may  know  the  witnesses  to  be 
stigmatised  and  infamous,  which  may  be  un- 
known to  the  parties,  and  consequently  to  the 
court. 

4.  In  many  cases  the  jury  are  to  have  view 
necessarily, .  in  many,  by  consent,  for  their 
better  information';  to  this  evidence  likewise 
the  jud^e  i)  a  stranger. 

5.  If  they  do  follow  his  direction,  they  may 
be  attainted  and  the  judgment  reversed  for 
doing  that,  which  if  they  had  not  done,  they 
should  have  been  fined  and  imprisoned  by  the 

'  judge,  which  is  unreasonable. 

6.  If  they  do  not  follow  his  direction,  and 
be  therefore  fined,  vet  they  may  be  attainted, 
and  so  doubly  punished  by  distinct  judicatures 
for  the  same  offence,  which  the  common  law- 
admits  not. 

A  fine  reversed  in  Qanco  Regis  for  infancy,* 
per  inipectionem  et  per  testimonium  del.  4. 
ode  dignorum.  .Ader  upon  eaamination  of 
divers  witnesses  in  chancery,  the  supposed 
infant  was  proved  to  be  of  age, '  tempore  finis 
*  levati,'  which  testimonies  were  exemplified, 
and  given  in  evidence  after  in  Communi  Banco 
in  a  writ  of  entry  in  the  quihus  there  brought. 
And  though  it  was  tlie  opinion  of  the  court, 
.that  those  testimonies  were  of  no  force  against 
the  judgment  inthe  KingV Bench,  yet  the  jury 
found,  with  tlie  testimony  in  chancery,  against 
direction  of  the  court,  upon  a  point  in  law, 
and  their  verdict  after  affirmed  in  an  attaint 
brought,  and  after  a  writ  of  right  was  brought, 
and  battlejoined.f 

7.  To  what  end  is  the  jury  to  be  returned 
out  of  the  vicinage,  whence  the  cause  of  action 

.'  • 

*  Che  via  and  Paramom  ^s  Case,  S  £1.  Dyer. 
SOI.  a.  n.  63. 

t  The  progress  in  this  writ  of  right  till  judg- 
ment for  Paramour  the  defendant,  if  at  large 
13  £i.  Dyer  f.  331.  u.  40. 

7 


the  jury,  whom  the  law  sapposeth  to  have 
neaier  knowledge  of  the  fact  than  those  of 
the  vicinage  in  general:  To  what  end  are  they 
challenged  so  serupulously  to  array  and  pole  f 
To  what  end  must  they  have  such  a  certain 
free-hold,  and  be  '  probi  et  1r  gales  homines/ 
and  not  of  affinity  with  the  parties  concerned  f 
To  what  end  roust  they  have  in  many  cases  the 
view,  for  their  eiactcr  information  chiefly  ? 
To  what  end  must  they  undergo  the  heavy 
puni&hment  of  the  villanous  judgment,  if  after 
all  this  they  implicitly  must  giie  a  verdict  by 
the  dictates  and  authority  of  another  man« 
under  pain  of  fines  and  imprisonment,  when 
sworn  to  do  it  according  to  ihie  best  of  their  owa 
knowledge  ? 

A  man  cannot  see  by  anotbers  eye,  nor  bear 
by  anotbers  ear,  no  more  can  a  man  conclude  of 
infer  the  thing  to  be  resolved  by  anothers  un« 
derstanding  or  reasoning;  and  though  the 
verdict  be  rii^ht  the  jury  gi«e,  )cc  they  being 
not  assured  ii  is  so  from  their  own  understand 
ing,  are  forsworn,  at  lea^t  iujoro  comeientidr^ 

9.  It  is  absurd  ajury  should  be  fined  by  tb« 
judge  fur  £oing  agamst  their  evidence,  when  1m 
who  fine  in  knows  not  what  it  is,  as  where  a 
jury  find  without  evidence,  in  court  of  eitbo 
side,  so  if  the  jury  find,  upon  their  own  know- 
ledge, as  the  course  is  if  the  defendant  plead 
solvit  ad  diem,  to  a  bond  proved,  and*  offers  no 
proof.  The  jury  is  directed  to  find  for  th« 
plaintiff,  unless  they  know  payment  was  made 
of  their  own  knowledtte,  according  to  the  plea. 
[14  U.  7.  f.  S9  per  Vavasor  in  Camer.  Scacc, 
without  contradiction  Hob.  f.  237.] 

And  it  is  as  absurd  to  fine  a  jury  for  finding 
against  their  evidence,  when  the  judge  knows 
but  part  of  it ;  for  the  better  and  greater  part 
of  the  evidence  may  be  wholly  unknown  to  him^ 
and  this  may  happen  in  most  cases,  and  often 
both^  as  in  Graves  and  Short's  ^ase.  [40  £!• 
Cro.  f.  616.] 

Brror  of  a  Judgment  in  the  Common  Bench, 
the  error  assigned  was,  The  issue  being,  whe* 
ther  a  feoffment  were  made  ?  and  the  Jurors 
being  gone  together  to  confer  of  their  verdict^ 
one  of  them  shewed  to  the  rest  an  *  Escrow  p^a 
'  petentibus,'  not  given  in  evidence  by  the  parw 
ties  per  quod,  they  found  for  the  demandant, 
upon  demurrer  adjudged  >no  error ;  for.  it  ap- 
pears not  to  be  given  him  by  any  of  the  parties^ 
or  any  for  them,  it  must  be  intended  he  had  ic 
as  a  piece  of  evidence  about  him  before,  and 
shewed  it  to  inform  himself  and  his  fellows,  and 
as  he  might  declare  it  as  a  witness,  that  he 
knew  it  to  be  true.*     They  resolved,  if  that 

*  The  late  Mr.  Justice  BuUer  in  converssr 
tion  concerning  a  case  which  had  been  tried 
before  him  (Smith  r.  IloUings,  Stafford,  Spring 
Assizes,  1791)  said. to  the  editor  of  this  work, 
that  where  a  juryman  has  knowledge  of  any 
matter  of  evidence  in  a  cause  which  he  is  try- 
ing, he  oueht  not  to  impart  the  same  privily  to 
the  rest  of  the.  jury,  but  should  state  to  the 
court  that  he  had  such  knowledge^  and  tbereupou 
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might  have  avoided  the  verdict,  which  they 
agreed  it  could  not,  yet  it  ou2ht  to  have  been 
done  by  exaniinntiaii,  and  not  by  error. 

That  Decantatom  ih  our  books, '  Ad  qoae^ 
'  tionem  iacti  non  respondent  Jttdices,  ad  ques- 
'  tionem  le^is  non  respondent  Juratores,'  lite- 
.  rally  tuk  en  18  true;  for  if  it  be  demanded,  What 
is  the  fact  ?  the  Judge  cannot  answer  it :  if  it 
be  aske<l,  What  is  the  law  in  the  case,  the  Jury 
cannot  answer  it.* 
.     ■    ■  ■        I  III  «         I  ■■ 

be  examined,  and  subjected  to  cross  examina- 
tion, as  a  witness.  Sbe  too  what  (!^hier' Justice 
North  says  as  mo  sir  John  Cutler  in  Heading'^ 
Case,  A.  D.  1679,  infta.  See  also  Bum's  Jus- 
tice, *'  Of  the  Demeanour  of  Jurors  in  giving 
their  Verdicts>."  In  the  trial  of  an  Impeach- 
ment, a  peer,  who  is  oue  of  the  judires,  may  be 
examined  as  a  wiioess.  Lord  Stafl^rd*s  Case, 
A.  D.  1680,  infra.  Upon  the  Trial  of  the  Earls 
of  Essex  and  Southampton  (ante,  vol.  1,  p. 
1333)  the  Lord  Keeper  Egertdn,  the  Earl  of 
Wtircebter,  (one  of  the  Lords  Tryers)  and  the 
Lord   Chief  Justice    Popham  gave   evidence 

*  upon  their  honours'  against  the  prisoners. 
Upon  the  trial  of  Ua'cker,  one  of  the  regicidesj 
Secretary  Morricr  and^Annc&ley  President  of 
tiie  Council,  who  were  both  CommisMooers  for 
trial  of  the  Prisoners,  and  as  such  sat  on  the 
bench,  came  off  from  the  bench  and  bemg 

'  tworn  gave  evidence  on  the  part  of  the  Crown, 
but  did  not  go  up  to  the  bench  upon  that  man's 
tri'jil,  ante.  Vol.  5,  p.  1181,  and  note.  Oaus  ia 
bis  trial  for  perjury,  May  8ih,  1685,  in/rn,  pro- 
posed that  the  Chief  Justice  (Jefferies)  who 
cried  him  should  be  sworu  to  give  an  account 
•f  what  had  passed  at  a  former  trial,  to  which 
Jefferies  answered,  *  No,  there  will  be  no  need 
^  of  that:  I  will  acknowledge  any  thing  I  said 
'  then.'  [For  more  matter  relating  to  these 
points,  see  sir  John  Uawles's  Observation  on 
Lord  Shaftesbury's  Grand  Jury,  a.  d.  1681, 
and  on  Cornish's  trial  for  treason,  a.  d.  1685  ; 
also  the  speech  in  the  House  of  Commons  of 
the  same  sir  John  Hawles  when  Solicitor  Gene- 
ral upon  the  Bill  of  Attainder  against  sir  John 
Fenwick,  A.  D.  1696,pos^] 

Mr.  Bnrrington  observes  on  the  statute  of 
York  (19  Ed.  2.)  that  the  witnesses  to  a  deed 
seem  to  have  been  antienily  a  necessar^  part 
of  the  Jury,  which  was  to  try  the  validity  of 
such  an  instrument. 

*  "  The  most  uftual  trial  of  matters  of  fnct," 
•ays  Lord  Coke,  (First  Inst.  155,  b.)  <' is  by 
twelve  such  men  ('  4iberi  et  legales  homines') 
for  *  ad  quaestionem  facti  non  respondent  ju- 

*  dices  ;*  and  matters  in  law  the  judges  ought 
to  decide  and  discuss,  for  '  ad  qusstionem  juris 
'  non  respondent  juratores.' " 

Upon  which  passage  his  learaed  commen- 
tator, Mr.  llargrave,  has  given  the  following 
Kote; 

^  This  decantatumt  as  Lord  Chief  Justice 
Vaoghan  calls  it  on  accouut  of  its  frequency  in 
the  books,  .about  the  respective  provinces  of 
judge  and  jury,  hath,  since  lord  CoWs  time, 
Ucomc  the  ^abject  of  very  bfa(«d  controvcriy, 


Therefore  the  parties  agree  the  fact  by  their 
pleading  upon  Demurrer,  and  ask  the  Jird^ 
mentof  the  Court  for  the  law.  . 

In  special  verdicts  the  Jury  inform  the  naked 
fact,  and  the  Court  deliver  the  law  ;  and  so  is 
it  in  Demurrers  upon  evidence,  in  arrest  of 
judgments  upon  challenves,  and  often  upon  th« 
judge's  opinion  of  the  evidence  given  in  Court, 
the  plaintiff  betcomes  nonsuit,  when  if  the  mat- 
ter had  been  left  to  the  Jury,  they  might  well 
have  found  for  the  plaintiff. 

Bat  upon  all  general  issues;  as  upon  not  cul* 
pable  pleaded  in  trespass,  *  nil  debet'  in  debt, 
<  nul  tort,  nul  disseisin*  in  assize, '  ne  disturba 
*  pas'  in  *  quare  impedit,'  and  the  like ;  though 

especially  on  prosecutions  for  state  libds; 
some  aimiilg  to  render  juries  wholly  dependent 
on  fhe  judEe  for  matters  of  law,  and  others 
contendingfor  nearly  a  compleat  and  unquali- 
fied independence.  On  the  trial  of  J6hn  Lil* 
bume  for  treason  in  16-19,  high  words  passed  . 
between  the  Court  and  bim^  in  consequence  oC 
his  stating  to  the  jury  that  they  were  judges 
both  of  law  and  fact,  and  citing  passages  in  tb« 
Coke  upon  Littleton  to  prove  it.  3  State  Tr, 
4th  ed.  69  and  pott.  S:28,  a.  In  the  case  of 
Penn  and  Meade,  who  in  1670  were  indicted 
for  unlawfully  assembling  the  people  and 
preaching' to  them,  the  jury  gave  a  verdict 
against  the  directions  of  the  Court  m  point  of 
law,  and  for  this  were  committed  to  prison. 
But  the  commitment  was  questioned ;  and  on 
a  Habeas  Corpus  brought  in  the  court  of  Com- 
mon Pleas,  it  was  declared  illegal ;  Lord  Chief  ' 
Justice  Vaughan  distinguishing  himself  oo  the 
occasion  by  a  most  profound  argument  in  fa* 
vour  of  the  rights  of  a  jury.  Bushell's  case  1 
Freem.  1,  and  Vaughan  135.  However  th« 
contest  did  ilot  cease,  as  appears  by  sir  John 
Hawles*s  famous  Dialogue  between  a  Barrister 
and  a  Juryman,  which  was  published  in  1*680 
to  assert  the  claims  of  the  fatter  against  ih« 
then  current  doctrine  decrying  their  authority. 
Since  tiie  Uevolution  (dso  many  cases  hav<e  oc- 
curred, in  which  there  has  been  mudi  debat« 
on  the  like  topic.  See  King  v.  Poole  in  Ols. 
B.  li.  temp.  Ilardwicke  33.  Franklin's  case  in 
theSt.Tr.  Peter  Zeuger's  ihid.  Owen's  cast 
in  the  St.  Tr.  and  Woodfall's  case  5  Burr.  961. 
By  attending  to  the  cases  before  referred  to,  il 
will  be  easy  to  trace  the  progress  of  this  con- 
troversy on  the  limits  of  the  jury's  province.       ' 

•''  lu  respect  to  my  own  ideas  on  this  sub> 
ject,  they  are  at  present  to  this  effect: 

'*  On  the  one  hand,  as  the  jury  may,  asofteo 
as  they  think  fit,  find  a  general  verdict,  I  there- 
fore thnik  it  uuquestionable,  that  they  so  far 
may  decide  upon  the  law  as  well  as  fact,  such  a 
verdict  neces!>arily  involving  both.''  In  this  I 
have  the  authority  of  Littleton  himself,  who 
hereafter  writes.  That  if  t|ic  inquest  will  taka 
upon  them  the  knowledge  of  the  law  upon  the 
matter,  they  may  give  their  verdict  generally. 
Post.  sect.  368  and  fol.  S88. 

*<  But  on  the  other  hand  I  think  it  seems, 
devi  that  qucitioDS  of  law  gencndly  .and  mor» 
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k  be  matter  of  Itw  wb^er  the  defeiuhni  be  a 
trespasser,  a  debtor,  diiseiBor,  or  disturber  in 
tbe  particular  cases  in  issue ;  yet  the  jufy  6*>d 
not  (as  in  a  s))ecial  verdict)  tbe  &ct  of  every 
case  byicseify  leaving  tbe  bi«r  to  tbe  court,  but 

properly  belong  to  tbe  judges ;  and  that,  ex- 
clusively of  tbe  fitness  of  Having  the  law  ex- 
pounded by  those  who  are  traiu^  to  tbe  know- 
Mge  of  it  by  long  study  an4  practice,  this  ap- 
pears from  various  considerations.    1.  If  tbe 
parties  litigating  agree  in  their  facta,  tbe  cause 
can  never  go^to  n  jury,  but  is  tried  on  a  de- 
murrer ;    it  being  a  rule,  and  I  believe  without 
exception,  that  issues  in  law  are  ever  deter* 
mined  by  the  judges,  and  only  issues  of  /act 
are  tried  by  a  jury.    Aftt.  71.  b. — II.  £veu 
when  an  issue  in  fact  is  joined,  and"  comes  be- 
fore a  jury  for  trial|  either  parly,  by  demurring 
to  evidence,  which  includes  an  admission  of 
tbe  fact  to  which  the  evidence  applies,  may  so 
lar  draw  the  cause  from  the  cognisance  of  the 
Jury ;  for  in  that  £ase  the  law  is  reserved  for 
the  decision  of  the  Court,  from  which  the  issue 
of  fact  comes,  and  tbe  jury  is  either  discharged 
or  at  the  utmost  only  ascertains  the  damages. 
Ant.  Ta.  a.  Dou^i.  Rep.  187,  *213.    Buller's 
Nisi  Pri.  Sbd  edition,  3Jd. — HI.  Tbe  jury  is 
aopposed  to  be  so  inadequate  to  finding  out  the 
law,  that  it  is  incumbent  upon  tbe  judge  who 
oresides  at  tbe  trial,  to  inform  them  what  the 
law  is;  and  as  a  check  to  the  judge  in  Uie  dis- 
cbarge of  this  duty,  either  party  may  under  the 
statute  of  Westmmster  the  send,  c.  31,  make 
liis  exception  in  writing  to  tbe  judge's  direction, 
and  enforce  its  being  made  a  part  of  the  re- 
cord, so  as  afterwards  to  found  error  upon  it. 
See  poit,  2  lust.  496.    Trials  per  Pais,  8th  ed. 
SS2, 466.     Case  of  Fabrigss  and  Mostyn  in  the 
State  Trials.    Case  of  Monev  and  oUiars  v. 
Leach,  3  Burr.  1743.      BolleVs  Law  of  Niii 
Pri;  Sad  ed.  31S.--1V.  The  jury  is  ever  at  li- 
berty to  give  a  special  verdict,  the  nature  of 
which  is  to  find  the  facts  at  large  and  leave  tbe 
conclusion  of  law  to  the  judges  of  the  court 
from  which  tbe  issue  comes.    Formerly  indeed 
it  was  doubted,  whether  in  certain  cases,  in 
which  the  issue  was  of  a  very  limited  and  re- 
strained kind,  the  jury  was  not  bound  to  find  a 
general  verdict.    But  the  contrary  was  settled 
m  Downman*s  case,  9  Co.  11  U  and  the  role 
now  holds  both  in  criminal  and  civil  cases 
i^itboot  exceplion.  See  |wi<.  2S7.  b.    Staundf. 
•PI.  C.  165.  a.  Oneby's  case,  2  L.  Rayra.  1494. 
[a.  d.  1736,  tfi/ra.]— V.   Whibt  attaints  which 
still  subsist  in  law  were  in  use,  it  was  hazardous  in 
a  jury  to  find  a  general  verdict,  where  the  case 
was  doubiful/and  they  were  apprised  of  it  by  the 
judges ;  because  if  they  mistook  the  law,  they 
were  in  danger  of  an  attaint.      Poit,  338.  a. 
Hob.  337.    Vaugb.  144.    8  Hal.  Hist.  PI.  C. 
310.    Gilb.  Com.  PI.  Snd  edit.  138.— VI.  If 
tbe  jury  find  the  facts  specially,  and  add  their 
conclusion  as  to  the  law,  it  is  not  binding  on 
the  judges;  but  they  have  a  right  to  controul 
the  verdict,  and  declare  the  law  as  they  con- 
cciveittobe.    At  least  this  is  tbf  language  of 


find  for  tbe  plaintiff  or  defendant  upon  tbe  iisue 
to  be  tried,  wherein  tliey  resolve  both  law  and 
fact  compUoately,  and  not  the  fact  by  itself; 
so  as  though  they  answer  Aot  singly  to  the  ques- 
tion what  is  the  law,  yet  they  determine  the 

some  most  respectable  authorities.  Stavodf, 
Pi.  C.  165.  a.  Piowd.  1 14,  a.  b.  4  Co.  43,  U 
Hal.  Uist.  PI.  C.  v.  1.  p.  471, 476,  477.  and  v. 
3.  p.  303.-rVlI.  The  cooruhaye  long  exercised 
tbe  power  of  granting  new  trials  iu  civil  cases, 
where  tbe  jury  find  against  that  which  tbe 
judge  trying  tbe  cause  or  the  court  at  large 
holds  to  oe  Taw,  or  where  the  jury  find  a  gene- 
ral verdict,  and  the  court  conceives  that  on  ac- 
coant  oi  dilBcutey  of  law  thete  ought  to  have 
been  a  special  one.  King  v.  Poule,Cas.  B.  E. 
temp.  Hardwicke  36.  Though  too  io  criminal 
and  penal  cases  tiie  judges  do  not. claim  such  a 
discretion  against  persons  acquitted,  the  reason 
l4>resume  is  in  respect  of  the  rule  that  *  nemo 
'  bis  punitur  aut  vexatur  pro  eodem  delicto,' 
or  the  hardship  which  would  arise  from  allow- 
ing a  person  to  be  twice  put  in  jeopardy  far 
one  ofi'ence ;  and  if  this  be  so,  it  only  she  vis 
that  on  that  account  sn  exception  is  made  to  a 
general  role.  4  Blackst.  8th  ed.  361.  3  L. 
Ravm.  1585.  3  Stra.  899.  4  Co.  40,  a. 
and  Wingate's  Maxims,  695. 

"  Upon  the  whole,  as  my  mind  is  afiecfted 
with  tbh  iiHeresting  subject,  the  result  is,  that 
tlie  immediate  and ,  dwect  right  of  deciding 
upon  questions  of  law  is  entrusted  to  the 
judges;  that  in  a  jury  it  is  only  incidental; 
that  in  the  exercise  of  tins  incidental  right  the 
latter  are  not  only  placed  under  tbe  superin- 
tendence of  the  former,  but  are  in  some  degree 
controulable  by  them  ;  and  therefore  that  in  all 
points  of  law  arising  on  a  trial,  juries  ought  to 
shew  the  most  respectful  deference  to  the  ad- 
vice and  recommendation  of  judgea.  In  i'avoar 
of  this  conclusion  the  conduct  of  juries  bears 
ample  lettimony  ;  for  to  their  honour  it  shnuhl 
be  remembered,  that  tlie  ex  am  piss  of  their  re- 
sisting the  advice  of  a  judge  iu  'points  of  law 
are  rare,  except  where  they  have  been  pro- 
voked into  such  an  opposition  by  the  grossness 
of  his  own  misconduct,  or  betrayed  into  an  un- 
just suspicion  of  his  integrity  by  tbe  misrepre- 
sentation and  ill  practice  of  others.  In  civil 
cases,  particularly  where  the  title  to  real  pro- 
perty IS  in  question,  juries  almost  universally 
find  a  special  verdict  as  often  as  the  Judge  re- 
commends their  so  doing ;  and  though  in  cri- 
minal cases  special  verdicts  are  not  frequent,  it 
is  not  from  any  averseness  to  them  in  juries, 
but  from  tbe  nature  of  criminal  causes,  which 
generally  depend  more  upon  the  evidence  of 
facts  than  any  difficulty  of  law.  Nor  is  it  any 
small  merit  in  this  arrangement,  that  in  conse- 
quence of  it  every  person  accused  of  a  civil 
crime  is  enabled  by  the  general  plea  of  Not 
Gtiilty  to  have  the- benefit  of  a  trial,  io  which 
the  judge  and  jurj  are  a  check  upoq  each 
other ;  and  that  this  benefit  may  be  always  en- 
joya^,  except  in  such  small  ofiences  as  are  Icfl 
|o  tberaaiiiMury  jurtsdictioQ  of  a  justice  of  tbs 
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l^ir  in  all  maU^n,  where  iMoe  is  joined,  and 
tried  in  the  priocipai  case,  but  wliere  the  ver- 
dict is  special. 

To  this  purpose  the  lord  Hobart  (f.  297.)  in 
Needler*s  Case  against  the  biithop  of  Winclies* 
ler,  is  very  apposite :— -*  Legail)  it  Mrill  be  very 
^.  hard  to  quit  a  jury  that  finds  against  the  law, 

*  either  commoo  law,  or  several  statute  law, 

*  whereof  all  aaen  were  to  take  knowledge,  and 
<  whereopon  verdict  is  to  be  given,  whetber  any 

peace ;  which  exoeptioa  from  the  necessity  of 
the  times  is  continually,  increasing,  but  which 
however  cannot  be  too  cautiously  extended  to 
new  objects.  Thus  considered,  the  distinction 
between  the  office  of  judge  and  jury  seems  to 
claim  our  utmost  respect.  May  this  wise  dis- 
tribution of  po^er  between  the  two  long  con- 
tinue to  flourish,  unspoiled,  either  by  the  proud 
enc/oachmeot  of  ill-detiguiog  judges,  or  the 
wild  pr^umption  of  Ucentiiuis  juries. 

'*  It  would  be  wrong  to  conclude  this  note, 
withfjuf  referring  the  reader  to  the  very  forci- 
ble reasoning  on  the  same  subject,  in  a  mo- 
dern work,  i%hicb  contains  much  general  legal 
instruction  elegantly  -  conveyed.  See  '*  £uno- 
Bius,  or  Dialogues  concerning  theLawJand  Con- 
stitution of  England,"  vol.  3,  p.  196, 

**  See  further  ou  the  origin  of  Eng^sh  Juries, 
Spehn.  QIoss.  voc.  j'tirofa,  Dissertat.  Epistolar. 
in  Ling.  Septeotrion.Thesaur.  Hickes.  Stiemh. 
de  jore  Sueon.  el  Gotb.  vetust.  lib.  1,  c.  3,  and 
Pt.  Pettiiigars  Enquiry  into  the  Use  and  Prac- 
tice of  Juries  amongst  the  Greeks  and  Romans.'' 
Gee,  too,  ihe  dean  of  8t.  Asaph's  Case,  ▲.  d. 
1784,  infra. 

On  tlie  ri^ht  of  jurors  to  find  general  verdicts 
Blackstooe  is  very  decisive. 
.  *'  Sometiflpes,  if  there  arises  in  the  rase  any 
difficult  matter  of  law,  the  jury,  for  the  sake  of 
better  information,  and  to  avoid  the  danger  of 
ngving  their  verdict  attainted,  will  find  a  special 
verdict;  whiclh  is  .grounded  on  the  statute 
Westm.  S.  13  Edw.  1,  c  SO,  s.  8.  And  herein 
they  state  the  naked  facts,  as  they  find  them  to 
)>e  proTed,  and  pray  the  advice  of  the  court 
thereon ;  concluding  conditionally,  that  if  upon 
the  whole  matter  tM  court  shall  be  of  opinion 
ihat  the  plaintiff  had  cause  of  action,  they  then 
find  for  the  plaintiff;  if  otherwise,  then  for  the 
^efeudant.  This  is  entered  at  length  on  the  re* 
icord,  and  afterwards  argued  and  determined  in 
ihe  court  at  Westminster,  from  whence  the  is- 
#ue  came  to  be  tried. 

"  Aiiother  method  of  finding  a  species  or 
special  verdiet,  is  when  the  jury  find  a  verdict 
IpBncrally  for  the  plaintiff,  but  sul^ect  nevertbe- 
kss  to  the  opinion  of  the  judge  or  the  court 
above,  on  a  special  case  stated  by  the  counsel 
An  both  sides  with  regard  to  a  matter  of  law ; 
^hich  has  this  advantage  over  a  special  verdict, 
that  it  is  attended  witji  much  less  expense,  and 
iibtains  a  much  speedier  decision  t  the  pottea 
{of  which  in.  the  nest  chapter^  being  stayed  in 
the  hands  of  the  officer  of  nui  priuSf  till  the 
question  is  determined,  mid  tbc^ verdict  is  then 
«itfeicd  ht  the  plaintiff  or  defendant  as  the  case 


'  evidence  be  giyen  to  them  or  pot.     As  if  n 
*^feoffioent  or  devise  were  made  to  one  iinper* 

*  petuum,  and  the  jury  should  find  cniss,  either 
'  an  estate  ibr  life,  or  in  fee  simple  against  the 

*  law,  they  should  be  subject  to  an  attaint^ 

<  though  no  man  informed  ihem  what  the  law 

<  was  in  that  case.' 

The  legal  verdict  of  the  jury  to  be  recorded^ 
is  finding  fur  the  plaintid  or  defendant,  what 
they  answer,  if  asked  to  questions  concerning 

may  happen.  But,  as  nothing  appears  upon 
the  recond  but  the  general  verdicr,  the  panics 
are  precluded  hereby  from  the  benefit  of  a  writ 
of  error,  if  dissatisfied  with  the  judgment  of  the 
court  or  judge  upon  the  point  of  law.  Which 
makes  it  a  thing  to  be  wished,  that  a  method 
could  be  devised  of  eitlwr  lessening  the  expense 
of  special  verdicts,  or  else  of  entering  the  case 
at  length  upon  the  patter.  But  in  b(»th  these 
instances  the  jury  may,  if  they  think  proper, 
take  upon  themselves  to  determine,  at  their  own 
hazard,  the  complicated  question  of  fact  and 
law ;  and,  witliout  either  special  verdict  or  spe- 
cial case,  may  find  a  verdict  absolutely  either 
for  the  plaintiff  or  defendant."  3  Bl.  Com.  377. 
**  When  the  evidence  on  both  sides  isclosed^ 
the  jury  cannot  be  discharged  till  they  liavo 
given  in  their  verdict ;  but  are  to  consider  of 
ir,  and  deliver  It'  in,  with  the  same  fi>rms,  as 
upon  civil  causes:  only  they  cannot,  in  a  crimi- 
nal case  which  touches  *life  or  member,  give  a 
privy  verdict.  But  an  open  verdict  may  be 
eitlter  general,  guilty,  or  not  guilty ;  orspeciaJ, 
setting  forth  all  the  circumstances  of  the  case, 
and  praying  the  judgment  of  the  court,  whether, 
for  instance,  on  the  facts  stated,  it  be  murder, 
manslaughter,  or  no  crime  at  all.  This  is  where 
they  doubt  tlie  matter  of  law,  and  therefore 
chuse  to  leave  it  to  the  determination  of  the 
court:  thoi^h  they  have  an  uaqaestioiieble 
right  of  determining  upon  all  the  circumstances, 
and  finding  a  general  verdict,  if  they  think  pro- 
per so  to  hazard  a  breach  of  their  oaths ;  and, 
if  their  verdict  be  notoriously  wrong,  they  may 
be  Dunished  and  the  verdict  set  aside  by  ^taiiit 
at  the  suit  of  the  king ;  but  not  at  tlic  suit  of 
the  prisoner."    4  Bl.  Com.  361. 

The  following  is  the  passage  in  Littleton, 
(sect.  368.)  * 

"  Item  en  tiel  case  Ton  I'enquest  pok  dire  lour 
verdict  a  large,  s'ils  voilent  prendre  sur  euz  le 
conusance  de  la  ley  sur  le  matter,  ils  poieot 
dir^  lour  verdict  generalmenr,  come  est  mis  en 
lour  charge;  come  en  le  case  avaot  dit  ilspoient 
hieo  dire,  que  le  lessor  ne  disseisa  pas  le  lessee, 
s*ib  voilent,  &c.'' 

Whereupon  Lord  Coke  thus  comments  t-«^ 
'<  Although  the  jury  if  they  will  take  upon 
them  (as  Littleton  here  saith)  the  kuowledge  of 
the  law,  ma^  give  a  general  verdict,  yet  it  is 
dangerous  for  them  so  to  do,  for  if  they  do 
mistake  the  law,  they  run  into  the  danger  of  an 
attaint  (  therelbre  to  find  the  special  matter  is 
the  safest  wmf  where  the  case  isdoubtful.'^  See 
also  theLnw  Dictienaiji  Artidce^KeMi',  Jyry. 
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•ome  particular  fact,  is  not  of  their  Terdict  es- 
sentially, nor  are  they  bound  (o  a^ ree  in  such 
particulars ;.  if  they  all  agree  to  find  their  issue 
for  the  plaintiff  or  defendant,  they  may  differ 
in  the  motives,  therefore,  as  well  as  judges,  in 
giving  judgment  for  the  plointiff  or  defendant, 
may  differ  in  the  reasons  wherefore  they  give 
that  judgment,  which  is  very  ordinary. 

I  conclude  with  the  statute  of  S6  A.  8,  c.  4. 
'  That  if  any  jurors  in  Wales  do  acquit  any  fe- 

*  Ion,  murderer,  or  arcessary,or  give  an  untrve 
'  verdict  against  the  king,  upon  the  trial  of  any 
'  traverse,  recognizance,  or  ibrfeitnre,  contrary 

*  to  good  and  pregnant  evidence  ministered  to 

*  them  by  persons  sworn  before  the  king*s  jus- 
'  liciar,  That  then  such  jurors  should  be  bound 
f  to  appear  before  the  Council  of  the  Marches, 

*  there  to  abide  such  fine' or  ransom  for  their 

*  offence,  as  that  Court  should  think  fit/ 

If  jurors  might  have  been  fined  before,  by 
the  law,  for  gbing  against  their  evidence  in 
matters  criminal,  there  had  been  no  cause  for 
makinethis  statute  against  jurors,  for  so  doing 
in  Wales  only. 

Objections  out  of  the  Ancient  and   Modern 

Books. 

1.  A  juror  kept  bis  fellows  a  day  and  a 
flight,  without  any  reason  or  ntsentingi  ond 
therefore  awarded  to  the  Fleet.  [8  Ass.  pi.  $5.] 

This  book  rightly  understood  is  law,  That  he 
staid  his  fellows  a  day  and  a  night,  without  any 
reason  or  assenting,  may  be  tmderstood.  That 
he  would  not  in  that  time  intend  the  verdict 
at  all,  more  than  if  he  had  been  absent  from 
his  fellows,  but  wilfully  not  find  for  either  side  : 
]|p  this  sense  it  was  a  misdemeanor  against  his 
oath,  for  his  oath  was  truly  to  try  the  issue, 
which  he  could  never  do,  that  resolved  not  to 
confer  with  his  fellows. 

And  in  this  sense  it  is  the  same  with  the 
Case  34  £d.  S,  where  12  being  sworn,  and  put 
together  to  treat  oT  their  verdict,  one  secretly 
witlidrew  -himself,  and  went  away,  for  wbicli 
he  was  justly  fined  and  imprisoned ;  and  it 
differs  not  to  withdraw  from  a  man's  duty,  hy 
departing  from  his  fellows,  and  to  withdraw 
from  it,  tnoijgh  he  stay  in  the  same  room,  and 
so  is  that  book  to  hie  understood.  [34  £.  3 
Bra.  Title  Jurors  n.  46.] 

But  if  a  man  differ  in  judgment  from  his  fel- 
lows for  a  day  and  a  night,  though  his  dissent 
may  not  be  as  reasonahle  as  the  opinion  of  the 
rest  that  ngfee,  yet  if  his  judgment  be  not  satis- 
fied, one  disagreeing  can  be  no  more  criminal 
than  four  or  five  disagreeing  with  the  rest. 

S.  A  iuror  would  not  agree  with  his  fellows 
for  two  days,  and  being  demanded  by  the 
^ttdi^esy  if  he  would  agree  ;  said,  he  would  first 
die  m  prison  ;  whereupon  he  was  committed, 
and  the  verdict  of  the  11  taken  {  but  upon 
better  advice  the  verdict  of  the  11  was  quasht, 
and  the  juror  discharged  without  fine,  and  the 
justices  said,  the  way  was  to  carry  them  in 
carts,  until  they  agreed,  and  not  by  fining  them ; 
and  as  the  judges  erred  in  taking  the  verdict  of 
llj  so  they  did  in  impriaoniog  the  IStb ;  and 


this  case  makes  strongly  that  the  juror  was  not 
to  be  fined,  who  disagreed  in  juagment  only. 
[41  Ass.  p.  11.] 

Much  of  the  office  of  jurors,  in  order  to 
their  \'erdict,  is  ministerial,  as  not  withdrawing 
from  their  t'clluws,  after  they  are  sworn,  not 
withdrawing  after  challenge,  and  being  tried  in 
before  they  take  th^ir  oath,  not  receiving  from 
'either  side  evidence  ai^er  their  oath  not  given 
in  court,  not  eating  and  drinking  betbre  their 
verdict,  refusing  to  give  a  verdict,  and  the  like  ; 
wherein  if  they  tran5gresi,  they  are  finable.; 
but  the  verdict  itself,  when  given,  is  not  an 
act  ministerial,  but  judicial,  and  according  to 
the  best  of  their  judgment,  for  which  they  are 
not  finable,  nor  to  be  punished,  but  hy  attaint, 
36  H.  6,  f.  ?r,  Br.  Jurors  18. 

3.  The  Case  of  7  R.  2,  Title  Corona  Fitz, 
108,  was  cited,  where  upon  acquittal  of  a  com- 
mon thief,  the  judge  said,  The  jury  ought  to  be 
bound  to  liis  good  behaviour,  during  hts  life  : 
But  saith  the  book,  *  qucre  per  quel  ley/ but  that 
was  only  grati$  dictum  by  the  judge,  for  no 
such  thini:  was  done,  as  binding  ihcm. 

4.  Brad^haw  and  Salmon's  Cose  wns  urged, 
where  ajury  h:\d  given  exccsbive  damages  upon 
a  trial  in  an  aciioo  of  covenant,  and  the  court 
of  Star  Chamber  gave  damages  to  the  com- 
plainant almost  as  high  as  the  jury  had  givea 
upon  the  trial:  But  the  "^^ry,  who  gave  the 
damages,  were  not  questioned  :  Though,  saith 
the  book,  they  might  have  been,  because  they 
receiied  briefs  from  the  plaintiff,  for  whom  they 
gave  damages,  which  was  a  misdemeanor; 
but  the  express  book  is.  That  the  jury  could 
not  be  punished  by  information  for  the  exces- 
sive damages,  but  only  by  attaint,  therefore  not 
for  their  false  ?erdict  without  other  misde- 
meanor ;  which  answers  some  other  cases  al* 
ledged.     [Hob.  f.  114.] 

Nor  can  any  man  shew  (though  it  was  said) 
lliat  a  jur^  was  ever  punished  upon  an  infor- 
mation, either  in  law,  or  in  the  Star  Chamber, 
where  the  charge  was  only  for  finding  against 
their  evidence,  or  giving  an  untrue  verdict,  un- 
less imbracery,  subornation,  or  the  hke,  were 
joined. 

3.  It  was  said,  a  perjury  in  facie  curia  i% 
punishable  by  the  judg^ ;  and  such  is  it  if  jurors 
go  against  their  evidence  :  perhaps  a  witness 
may  be  punished  for  peijury  ^tn  faci9  airut 
(wliicb  I  will  not  maintain  to  be  law)  but  a 
jury  can  never  be  so  punished,  because  tba 
evidence  in  court  is  not  binding  evidence  to  a 
jury,  as  bath  been  shewed. 

6.  Some  records  were  cited,  of  fines ^re 
cimcelament0 ;  no  doubt  it  is  ao  article  in- 
quirable  in  every  Oyer  and  Terminer,  and  one 
jury  may  find  it  upon  another. 

7.  Braynes  Case  was  ur|ed,  but  the  jurors 
were  there  fined  for  a  mffnitest  combinaiion  to 
delude,  the  court,  by  agreeing  upon  two  ver^ 
dicta,  and  concealing  the  latter,  if  the  court 
would  be  satbfied  with  the  former.  [ASt  £1, 
Cr.  778.1 

8.  Wharton's  Case,  reported  by  two  r*- 
porteiVi  YeiveitoD  saith|  That  tl|t  judgesi  wfaer»» 
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©f  Popham  was  one,  and  a  privy  counsellor, 
wer5  very  anjiry,  and  fined  the  jury  for  their 
▼erdtCt,  iM)d  finding  agaio&t  direction. 

In  those  reports  that  pass  under  the  name  of 
Noy's,  Che  same  case  is  reported  with  this,  that 
the  judges  conceived  ihe  jury  had  been  unlaw* 
fully  dealt  with  to  give  that  verdict ;  which,  if 
true,  the  fining  was  lawful,  and  the  case  tbereio 
reported  short  by  Yelverlon. 

9.  Wagstaflf's  Case,  in  the  King's  Bench 
lately,  was  the  same,  with  the  present  Case; 
but  by  the  record  it  is  reasonable  to  chink  the 
jurors  coroqaitted  some  fault  be&ides  going 
against  their  evidence,  for  they  were  unequally 
fined. 

But  however,  all  the  judges  having,  upon 
this  return,  resolved.  That  finding  against  the 
evidence  iu  court,  or  direction  of  the  court 
barely,  is  no  sufficient  cause  to  £ne;  the  jury 
answers  all  these  cases,  if  not  answered  be- 
fore. 

10.  There  remains  SouthwcIPs  Case,  re- 
ported by  Leonard ;  some  easel  out  of  the 
Court  of  Wards  it)  Lsnuov's  Case,  reported  by 
Serjeant  Moore,  f.  730,  where  jurors  were  sent 
to  the  Fleet,  or  threatened  to  be  sent,  for  not 
finding  offices  according  to  the  direction  of  the 
court.     [Lannoys  C.  Moore  730.] 

1.  An  inquest  of  office  is  not  subject  to  an 
attaint. 

9.  It  neither  determines  any  man's  right, 
nor  doth  any  party  putanv  trial  upon  them. 

3.  They  are  only  to  nnd  naked  matter  of 
Ikct,  as  the  books  are  of  3  H.  7,  f.  10  b.  and  8 
H.  4,  f.  5,  a.  but  principally  an  office  for  the 
king  u  in  many  cases,  as  necessary,  as  an  entry 
for  a  common  person,  without  which  be  can 
never  come  by,  or  try  his  right,  nor  can  the 
king,  without  an  office,  know  whether  he  hath 
a  right  to  a  ward,  a  mortmain,  or  the  like ; 
and  as  it  is  an  injury  to  hinder  a  man  from  his 
•ntry,  whereby  his  right  may  be  tried,  so  it  is 
not  to  find  an  office  for  the  king,  whereby  his 
^riglit  may  be  tried,  which  concludes  no  man, 
but  enables  the  king  to  a  trial  of  his  right,  nnd 
in  truth  is  only  a  finding  of  matter  of.  fact,  and 
no  more. 

Therefore  perhaps  it  may  be  an  ofience,  as  of 
a  witness  refusing  his  Testimony,  not  to  find  an 
affice  for  the  king,  when  clear  proof  is  made  of 
the  matter  of  fact ;  -but  if  proof  be  not  made  at 
all,  or  be  altogether  doubtful,  or  that  tite  mat- 
ter be  matter  of  law,  the  Inquest  may  find  an 
Ignoramus,  which  a  jury,  upon  a  trial,  can 
never  do :  But  of  this  I  shall  say  no  more,  it 
concerning  hot  the  case  in  question. 

Precedents.  'That  the  Court  of  Common 
Pleas,  upon  Habeas  Corpus,  hath  dis- 
charged .persons  imprisoned  by  other 
Courts,  upon  the  insufficiency  of  the  re* 
turn  only,  and  not  for  privd^e. 

Sir  Anthony  Roper,  committed  by  the  High 
Commission  Court,  discharged  absolutely  in 
the  Common  Pleas,  as  unlawfully  ootnmitted 
and  detaiacdj  without  any  meotioa  of  privi- 
lege. 


George  Milton,  imprisonei  for  contempt, 
scandalous  words  of  Jthe  Court,  and  convicteii 
of  drunkenness;  the  causes  resolved  insuf- 
ficient, and  therefore  dimittitur  d  prisonoj  and 
the  gaoler  discharged  of  l)im ;  but  he  gave  bail 
to  attend  the  pleasure  of  the  Court.  [5  Jac 
Sir  Anthony  Roper's  Ca»e,  12  Rep,  Sir  William 
Chan>eys  C.  and  Edward  Thicknes  C.  IS  Rep. 
8  Jac] 

Elizabeth  Ash  committed  by  the  High  Com« 
mission,  pro  UnociniOf  in  like  manner  dit« 
charged ;  ;he  cause  being  insufficient  to  detain, 
her  in  prison,  or  to  binder  her  from  the  privi- 
lege of  that  Court,  but  no  other^  mention  of 
privilege  put  in  bail.     [4  Car.  1.] 

Richard  Hayes,  for  refusing  to  do  penance, 
as  injoined,  committed  by  the  High  Commis- 
sion,  the  cause  judged  insufficient  to  codimit, 
but  gave  bail  as  before  ;  he  demanded  a  Habeaa 
Corpus  by  reason  of  privilege.     [7  Jac] 

But  it  is  to  be  obserx*^.  That  privilege  lite 
pnlv  where  a  man  is  officer  of  the  Court,  or 
hath  a  prior  suit  in  the  Common  Pleas  depend* 
ing,  and  is  elsewhere  arre&ted  to  answer,  and 
molested,  that  he  cannot  prosecute  his  suit,  be 
is  then  privileged  justly,  and  without  wrpug, 
because  his  prosecutor,  elsewhere  might  hava 
sued,  if  he  pleased,  in  the  Common  Pleas. 

All  privilege  is  either  for  officers,  clerks,  or 
attorneys  of  the  Court,  not  to  be  sued  else- 
where ;  or  for  persons  impleading  or  impleaded^ 
having  priority  of  suit  in  the  Common  Pleas, 
arrested  or  sued  in  other  jurisdictions;  or  for 
the  menial  servants  of  such  officers. 

These 'privileges  are  not  detrimental  to  any, 
because  whoever  hath  occasion  to  sue  an  officer, 
or  any  other,  having  priority  of  suit  as  before, 
is  not  restrained  to  sue  them  in  tba  Commoa 
Pleas,  but.  is  restrained  from  suing  elsewhere.  * 
And  this  is  the  true  privilege  of  the  Court. 

And  the  way  of  enjoying  this  privilege,  was^ 
by  writs  of  privilege  to  supersede  the  proceed* 
^  in^  of  other  Court%  against  such,  who  had  the 
privilege  of  the  Common  Pleas,  as  is  yet  ordi- 
nary in  the  cases  of.  attorneys,  officers^  and 
clerks. 

And  in  such  writs  the  cause  of  pririlege  is 
mentioned,  and  as  to  their  menial  servants,  if 
not  true,  may  be  traversed.  As  22  H.  6.  38, 
Debt  was  brought  against  baron  and  feme,  and 
a  snpenedeas  out  of  the  Chancery,  wa^cast 
for  the  baron,  as  menial  servant  to  an  officer  of 
Chancery  >i- whereupon  the  plaintiff  said  it  was 
contained  in  the  writ  that  the  husband  wat 
menial  servant  to  R.  J.  del  Chancery,  whereaa 
he  was  not  his  menial  servant,  and  thereupon 
issue  was  taken.  But  quere  of  the  officers  ap* 
pearing  of  record  in  th%  Court  may  be  tr»» 
versed.* 

Hence  it   follows.    Though  proceeding  in 

*  21  H.  6.  f.  SO.  22  H.  €.  f.  38.  34  H.  6.  f. 
15.— Vide  Dyer  12  El.  f.  28f.pl.  48.— Vid. 
the  su parsed,  for  clerk's  of  the  Court,  and  £or 
attorneys  anciently,  and  their  great  differeooe. 
Reg.  Jud.  f.  84.  a.  But  now  attorneys  art  in- 
rojled  as  well  as  officers,- 
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other  Courts  against  a  persoft  privileger)  in 
Booco,  might  be  soper^eded,  yet  it  waa  when 
the  matter  proceeded  upon  ia  such  Courts 
mi^ht  as  welt  be  prosecuted  in  tlie  Cmiimon 
bench ;  but  if  a  privileged  persmi,  in  Banco, 
were  sued  in  the  Kcclesiattical  Courtb^  or  be- 
fore the  High  Commission,  or  constable  and 
marshal,  fur  things  vi  hereof  the  Common  Pleas 
had  no  cognizance,  the^  could  not  sapefsede 
ihat  proceeding  by  privilege.  And  this  was 
(be  ancient  reason  and  course  of  privilege. 

1.  Another  way  of'  privilege,  by  reason  of 
•uit  depending  in  a  superior  Court,  is,  wheu  a 
person  impleading  or  impleaded,  as  in  the 
Common  Bench,  is  after  arrested  in  a  civil 
action  or  plaint  in  London,  or  elbe^here,  and 
by  Habeas  Corpos  is  brouj^ht  to  tlic  Common 
Picas,  and  the  arrest  and  cause  returned  ;  if  it 
appear  to  the  Court,  That  the  arrest  in  London 
was  after  the  party  ought  to  have  had  the  pri- 
vilege of  the  Common  Pleas;  he  shall  have 
his  privilege  allowed,  and  be  discharged  of  bis 
•rresty  and  the  party  left  to  prosecute  his  cause 
of  actios  in  London,  in  the  Common  Pleas,  if 
1m  will. 

^.  If  the  cause  of  the  imprisonment  retorned, 
be  a  lawful  cnuse,  but -which  cannot  be  prose- 
cuted in  the  Common  Pleos,  as  felony,  treason, 
or  seme  caose  wherein  the  Hi);h  Commission, 
Admiralty,  or  Other  Covrt^  had  power  to  im- 
prison lawfully,  then  the  party  imprisoned, 
which  did  imulead,  or  was  impleaded  in  the 
Cotofflon  Bencn  before  sach  imprisoomenti  shall 
not  be  allowed  privilege,  but  ought  to  be  re- 
manded. 

8.  The  third  way  is,  when  a  man  is  brought 
by  Habeas  Corpos  fo  the  Coort,  and  upon  re- 
tarn  of  it,  it  appears  to  the  Court,  That  he  was 
against  law  imprisoned  and  detained,  though 
there  be  no  cawe  of  privilege  for  him  in  this 
Comt,  he  shall  never  be  by  the  act  of  the 
Coort  remanded  to  his  unlawful  imprisonment, 
tof  then  the  Court  should  do  an  aet'of  injus- 
tice tn  imprisoning  him,  dt  novo,  against  law, 
wberaas  the  Great  Charter  is,  *  Quod  ni^lus 
*  liber  homo  imprisonetur  nisi  per  legem  terrse;* 
This  is  the  present  case,  and  this  was  the  case 
upon  all  the  precedents  produced  and  many 
more  that  might  be  prodoeed,  where  lipon 
Habeas  Corpus,  many  have  been  dischai^ed 
and  bailed,  though  there  was  no  cause  of  privi- 
lege in  the  case. 

This  appears  plainly  by  many  old  books,  if 
the  reason  of  them  be  rightly  taken.  For  insuf- 
ieient  causes  are  as  no  causes  returned ;  and 
to  send  a  man  back  to  prison  for  no  cause  re- 
turned, seems  unworthy  of  a  Court. 

If  a  man  be  impleaded  liy  writ  in  the  Com- 
mon Pleas,  and  is  afVer  arrested  in  London 
upon  a  plaint,  tbereopon  a  Hahea**  Corpus  he 
shall  have  privilege  in  the  Common  Pleaa,  if 
the  writ,  upon  which  he  is  impleaded,  bear  date 
before  the  arrest  in  London^  and  he  returned, 
flithengb  the  plaintiff  in  the  Ccimmon  Pleas  be 
nonsuit,  essoined,  or  will  not  appear,  and  con- 
geqoently.the  case  of  priviledge  at  an  end  he- 
fore  the  Cerfus  cvm  cmim  rttamed ;  but  if  thfi 


first  writ  be  not  reti^rncd,  there  is  tio>ecord  ia 
Ctfurt  that  there  is  such  a  defendant.  [9  H.  6. 
54.  68.  fir.  o.  5.  14  H.  7.  f.  6.  n.  19.  9  £.  4. 
47.  n.  24.  12  H.  4.  f.  21.  n.  11.  Br.] 

The  like  where  a  man  brought  debt,  in 
Banco,  and  after  for  the  same  debt  arrested 
the  defendant  in  London,  and  became  nonsuit 
in  Banco ;  yet  the  defendant,  upon  a  Habeas 
Corpus,  had  his  privilege,  becauae  be  had 
cause  of  privilege  at  the  Ume  of  the  arrest, 
14  H.  7.  6.  Br.  Privilege,  n.  19. 

The  like  case  9  E.  4,  where  a  man  appeared 
in  Banco,  by  a  Cepi  Corpus,  and  found  main- 
prise, and  had  a  day  to  appear  ia  Coort,  and 
before  his  day  was  arrested  in  London,  and 
hroogiit  a  Corpus  cum  causa  in  Banco  Regis, 
nt  which  day  the  plaintiff  became  nonsuit,  yet 
he  was  discharged  from  the  seijeant  at  London, 
because  his  arrest  there  was  afker  liis  arrest 
in  Banco,  and  consequently  unlawful,  9  E.  4.  f. 
47.  Br.  privilege  34,  and  a  man  cannot  be  im- 
prisoned at  the  same  time  lawfully  in  two 
Court*. 

The  Court  of  King's  Bench  eapnot  pretend 
to  the  only  discharging  of  prisoners  upon  Ha- 
beas Corpus,  unless  in  case  of  privilege,  for  the 
Cbahcery  may  do  it  without  question.. 

And  the  same  book  is,  That  the  Common 
Pleas  or  Exchequer  may  do  it,  if  npon  return 
of  the  Habeas  Corpus,  it  appear  the  imprison* 
ment  is  against  law. 

An  Habeas  Corpus  may  he  had  out  of  the 
King's  Bench  or  Chancery,  though  tbete  be  no 
privilege,  &o.  or  in  the  Court  of  Common- 
Pleas,  or  Exchequer,  for  any  officer  or  privi* 
leged  person  there ;  upon  which  writ  the  gaoler 
must  retom  by  whom  he  was  committed,  and 
the  cause  of  bis  imprisonment ;  and  if  it  ap- 
pearetb  that  his  imprisonment  be  jnst  and  law- 
ful, he  shall  be  remanded  to  the  former  gaoler ; 
but  if  it  shall  appear  to  the  Court  that  he  was 
imprisoned  against  the  law  of  the  land,  they 
pught,  by  force  of  this  statute,  to  deliver  him ; 
if  it  be  doubtful  and  under  consideration,  he 
may  be  bailed.— The  King's  Bench  may  bail, 
if  they  please,  in  all  cases;  but  the  Common- 
bench  must  remand,  if  the  cause  of  tlie  impri* 
sonment  retorned  be  just.- 

The  writ '  de  homine  repl^ando/  is  as  well 
returnable  in  the  Common  Pleas,  *as  in  the 
King's  Bench. 

All  prohibitions  for  incroachittg  jiuiadiction 
issue  as  well  out  of  the  Common  Ptelts  at 
King's  Bench. 

Quashing  the  order  of  commitment  upon  a 
certiorari^  which  the  King's  Bench  may  do, 
but  not  ilie  Common  Pleas^  is  not  material  in 
this  case. 

1«  The  prisoner  is  to  be  discharged  or  re- 
manded barely  upon  the  return,  and  nothing 
else,  whether  iu  the  King's  Bench,  or  Commoo 
Pleas. 

Q.  SHoald  the  King's  Bench  have  the  order 
of  eommittnent  certified  and  ,qtta:Aed,  before 
the  return  of  the  Habeas  Corpus,  or  after,  what 
will  }t  avail  the  prisoners ;  they  cannot  plead 
nul  titl  rtcordf  in  the  one  case  or  the  other. 
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3.  In  bU  the  precedents  shewed  in  tbe  Com-  f 
inon  Pleas,  or  io  any  that  can  be  shewed  in 
the  King's  B^fnch,  u|>on  discharging  tbe  pri- 
soner by  UabtttS  Corpus,  nothing  can  be  shew- 
ed of  quashing*  the  orders  hr  decrees  of  that 
Covrty  that  made  tbe  wrong  commitoient. 

4.  It  is  manifest,  wliere  the  King's  Bench 
hath,  upon  Habeas  Corpus,  discharged  a  pri- 
soner committed  by  the  Chancery,  the  person 
bath  been  ajtaiu  re-committed  for  the  same 
cause  by  the  Chancery,  and  re-delivered  by  tlie 
King's  Bench;  but  nu  quashing  of  the  Chan- 
cery order  for  commitment  ever  heard  of. 
[Glanviirs  C.  Moore  f.  836.] 

5.  In  such  cases  of  re- commitment,  the  party 
hath  other  and  proper  remedy  besides  a  new 
JSabeas  Corpus;  of  which  I  shall  not  speak 

'  now. 

6.  It  is  known,  That  if  a  man  recover  in 
assise,  and  afler  in  a  re-disseisin,  if  tbe  first 
judgment  be  reversed  in  the  assise,  the  judg- 
ment in  the  redisseisin  is  also  reversed.  So  if  a 
man  recover  in  waste,  and  damoges  given,  for 
which  debt  is  brought  (especially  if  the  Hrst 
judgment  be  reversed  before  execution)  it  de- 
stroys the  process  for  the  damages  in  debt, 


though  by  several  originals.  But  it  may  be 
said,  That  in  a  Writ  of  Error  in  this  kind,  the 
foundation  is  destroyed,  and  no  such  record  is 
left. 

But  as  to  that  in  Dniry's  cose,  8  Rep.  an 
outlawry  issued,  and  process  of  Capias  upon 
the  outlawry,  the  sheriiT  returned,  ^on  est  i*i« 
ventus  ;  and  the  same  day  the  party  came  into 
Cuurt  and  demanded  Oyer  of  tbe  exigent  which 
was  the  warrant  of  the  outlawry ;  and  shewed 
tbe  exigent  to  be  altogether  uncertain  and  in- 
sufficient, and  consequently  the  outlawry  de- 
pending upon  it  to  be  null.  And  tbe  Court 
gave  judgment  accordingly,  though  t lie  record 
of  the  outlawry  were  nevttr  reversed  by  error; 
which  diflfers  not  from  this  case,  where  the 
order  of  commitment  is  judicially  declared  il- 
legal, though  not  quashed  or  reversed  by  error, 
and  consequently  whatever  depends  upon  it^ 
as  the  fine  and  commitment  doih,  and  .the 
outlawry  in  the  former  case  was  more  tbe  king's 
interest,  than  the  fine  in  this. 

The  Chief  Justice  delivered  the  Opinion  of 
the  Court,  and  accordingly  the  Prisoners  were* 
discharged. 


V 


232.  Proceedings  in  the  House  of  Commons  against  the  Duke  of 

Lauderdale*   25  Charles  II.  a.  d.  1674. 


7HE  Commons' House  of  King  Charles  the 
second's  Lon^  Parliament  had  in  their  11th 
session  manifested  much  discontent.  They 
had  devoted  much  attention  to  the  considera- 
tion of  Grievances.  On  the3]stofOctober,1673, 
they  resolved  :  "  That  this  house,  considering 
tbe  present  condition  of  the  nation,  will  not 
take  into  any  farther  debate,  or  crmsideration, 
any  Aid,  or  Supply,  or  Charge  upon  the  subject, 
heti)re  the  times  of  payment. of  the  eighteen 
months  Assessment,  ^cc.  granted  last  session, 
be  expired  :  unless  it  shall  appear,  that  the  ob- 
stinacy of  the  Outch  shall  render  it  necessary ; 

■nor  before  this  kingdom  be  effectually  secured 
from  the  dangera  of  Popeiy,  and  popish  coon- 
sels  and  counsellors,  and  the  other  present 
Grievances  be  redressed." 

On  lhe^4th  of  November,  after  the  Speaker 
(Seymour,  against  whom  in  the  preceding  week 
several  objections  and  reproaches  had  been  al- 
leged in  the  house  by  different  members)  who 
came  not  to  the  house  till  10  o'clock,  though  the 
house  was  the  day  before  adjourned  to  ei^ht, 
had  been  called  to  the  Chair  by  a  great  voice, 
he  at  last  topk  the  chair ;  and  then  sir  Robert 
Thomas  moved  to  take  into. his  consideration 

•  the  business  of*  evil  counsellors,'  as  *  a  griev- 
ance,' hinted  the  other  day,  and  would  name 
one,  *  the  duke  of  Lauderdale.'    The  word  was 

*  '^The  duke  of  Lauderdale  had  been  for 
many  years  a  zealous  Covenanter :  but  in  1647 
he  turned  to  the  king's  interest ;  and  had  con^^ 
tinued  a  prisoner  all  the  whil^  after  Worcester 
i^bt,  where  he  was  taken.    He  was  kept  for 
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no  sooner  out  of  his  mouth  but  the  usher  of  th« 

some  years  in  the  Tower  of  London,  in  Port- 
land Cnstle,  and  in  other  prisons,  tilt  he  was 
set  at  liberty  by  those  who  culled  home  the 
king.  He  wtis  very  learned,  not  only  in  Latin, 
in  which  he  was  n  roaster,  but  in  Greek  and 
Hebrew,  He  was  a  man,  (as  the  duke  of 
Buckingham  called  him  to  me)  of  a  blundering 
understanding.  He  was  hnu);l)ty  beyond  ex- 
pression, abject  to  those  he  saw  he  must  stoop 
to,  but  imperious  to  all  others.  He  had  a  vio- 
lence of  passion,  which  carried  him  often  to 
fits  like  madness,  in  which  he  had  no  temper. 
He  was  the  coldest  friend,  and  the  violentest 
enemy  I  ever  knew.  He  at  first  seemed  to  de- 
spise wealth ;  but  l]e  delivered  himself  up  af- 
terwards to  luxury  and  sensuality.  He  was  io 
his  principles  much  against  Popery  and  arbl« 
trary  government  ;  and  yet,  by  a  fatul  train  of 
passions  and  interests,  be  made  way  for  the 
former,  and  bad  almost  established  the  latter; 
and  whereas  some,  by  a  smooth  deportment, 
made  the  first  beginnmes  of  tyranny  less  disr 
cernible  and  unacceptable  ;  he,  by  the  fury  of 
his  behaviour,  heightened  tbe  severity  of  his  mi^ 
nistry,  which  was  more  like  the  cruelty  of  an  in- 
quisition than  the  legality  of  justice.  With  all 
this,  he  was  a  Presbyterian,  ai)H  retained  his 
aversion  to  king  Charles  1,  and  his  party,  to  his 
death  [which  bapoened  Jn  1689.**]  6urnet.-r 
Many  years  after  his  death  there  was  published 
a  translation  by  him  of  Virgil's  £neid,  which 
had  been  shewn  in  MS.  to  Dryden,  and  frotfk 
which  he  has  borrowed  many  Unes^ 
3U 
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black  rod  knocked  at  the  door,  and  the 
Serjeant  gave  notice  of  it  to  the  Speaker, 
who  forbsute  sir  Robert  ppoceediag  any  far- 
ther  .♦ 

The  next  session  coxamenced  on  the  7tb  of 
Jknaary  1674,  and  on  the  12th  the  Hoaie  of 
Commons  resolved,  **  That  this  boose  will  pro- 
ceed, in  the  first  place,  to  have  Grievances 
dTectually  redressed,  the  Protestant  Reli-- 
gion,  Liberties,  and  Properties,  efTectaallj 
secured,  to  suppress  Popery,  and  to  remove 
persons  and  Coonsellors,  popishJy  affectedy  or 
oiberwise  obnoxious,  or  dangeroas  to  the 
I  government."  S.  "  That  the  humble  and 
hearty  Thanks  of  this  house  be  returned  to  lib 
majesty  for  his  gracious  Promises  and  Assn- 
ranees  in  bis  last  Speech,  and  for  tliose  Acts 
«rhich  be  has  done  since  the  last  prorogation, 
tDwards  the  suppressing  and  discountenancing 
of  Popery ;  ano  that  he  would  please  to  give 
order  for  the  Militia  of  London,  Westminster, 
and  Middlesex,  to  be  rendy  at  an  bourns  warn- 
ing, and  the  other  Militia  of  the  kingdom  at 
a  day's  warning,  for  the  suppressing  any  tu- 
multuous meeting  of  Papists,  or  other  mal- 
content persons  whatsoever ;  and  that  the 
bouse  will  go  with  this  Address  to  his  majesty 
in  a  body.'' 

On  the  aexi  day  the  following  Proceedings 
took  place. 

Mr.  Stockdak,  Many  Grievances  have 
been  represented ;  the  «ray  is  now,  how  you 
will  redress  your  grievances;  the  last  ses- 
sion produced  many  good  votes  as  to  that,  but 
we  were  prorogued ;  and  to  the  intent  that 
'  that  may  not  happen  again,  consider  that  the 
tame  Counsellors  are  interposing,  and  inter- 
preting oar  intentions  may  procure  the  same 
prorogation ;  therefore  moves  to  begin  with 
the  last  part  of  the  vote  first,  viz.  '  Evil  Coun- 
sellors.' You  cannot  have  Grievances  efifec- 
tually  redressed,  without  removing  those  that 

•  "The  Address  (agreed  wrtbe  dav  before) 
was  to<  have  been  presented  this  afternoon  ; 
but  the  king  disappointed  all  by  coming  unex- 
pectedly to  cbe  House  of  Lords,  aiki  ordering 
the  Commons  to  attend  him.  It  happened  that 
the  Speaker  and  the  usher  both  met  at  the 
door  of  the  House  of  Commons,  and  the  Speaker 
being  got  within  the  house,  some  of  the  mem- 
bers suddenly  shut  the  door,  and  cried  out 
•  To  the  Choir  !  To  the  Chair  V  while  others 
cried,  <  The  Black  Rod  is  at  the  door.'  The 
Speaker  was  immediately  hurried  to  the  chair, 
and  tlien  it  was  moved,  1.  'Tliat  our  Alliance 
with  France  was  a  Grievance.  2.  That  the 
Evil  Counsellors  about  the  king  were  a  Griev- 
ance. And  3.  That  the  duke  of  Lauderdale 
was  a  Grievance,  and  not  fit  to  be  trusted  or 
employed  in  any  office  or  place  of  trust.'  Upon 
which  thei;e  was  a  general  cry,  *  To  the  Ques- 
tion !  To  the  Question  V  But  the  Black  Rod 
knocking  earnestly  at  the  door,  the  Speaker 
leaped  out  of  the  chair,  and  tbo  hoittO  losi  in 
graUooiifiisioii."'  Echard. 


have  advised  these  things,  and.  when  that  is 
done,  he  perfaaos  will  name  one.         '   • 

Sir  Robert  Thomas,  We  have  a  great  man j 
Grievances ;  hazard  of  Religion,  Counscllorsi 
advising  tlie  king  to  take  awav  religion  and 

Sroperues ;  must  name  one ;  (by  the  bye,  the 
Hack  Rod  being  called  in  by  you,  Mr.  Speaker, 
the  last  session,  before  he  knocked,  he  could 
not  do  it  then)  a  person  that  has  contributed 
as  much  to  our  misfortunes  as  any  man  ; 
the  duke  of  Lauderdale. — ^You  will  have 
pTooh  of  his  advice  by  four  of  yoor  members  ; 
vis.  *^Yt>or  majesty  is  bound  in  honour  to 
justify  your  Edicts;  I  wonder  at  the  confideoce 
of  any  person  to  deny  yoor  majesty's  Edicts^ 
and  those  persons  that  do,  I  think,  deserve  to 
be  most  severely  punished  f .'  The  act  of  the 
Militia  in  Scotland,  ^  which  fiarces  are  to  be  id 
a  readiness  to  be  called  to  march  into  England 
or  Ireland,  upon  any  service  where  the  honour^ 
authority,  or  greatness  of  the  king  shall  be 
concerned.'  Other  gentlemen  know  more  : 
he  has  great  forces  in  readiness  and  pay,  and 
for  no  other  end,  he  }>elieves,  than  to  awe  us. 

Sir  Nich.  Carew.  We  should  never  have 
Grievances,  but  by  such  '  Coonsellors :'  the 
duke  is  at  the  bead  of  a  great  isrmv  in  Scot- 
land ;  desires  that  we  may  move  the  Icing,  that 
he  may  keep  there  nod  return  no  more  iiite 
England. 

Sir  T.  Uttki^n,  ne  wonb  are  ready,  and 
desires  yon  will  order  the  gentlemen  that  heaid 
them,  to  declare  them. 

Sir  B,.  Thomtu  names  sir  Seroope  Howe, 
Mr.  Man,  and  Mr.  Robert  Pierpoin^,  who^ 
heard  the  wards,  and  lord  St.  John. 

Lord  St.  John,  The  last  session,  Febmarj 
he  was  called  to  do  it,  but  then  refused,  because 
there  was  a  dispute  dien  betwixt  the  duke  of 
Lauderdale  and  himself;  Mr.  Howe,  ^hen  sick, 
being  concerned  for  Mr.  Wballey,  desired  bin 
to  go  hear  the  business  at  the  Council,  where 
Mr.  Wballey  (a  justice  of  peace  in  Notting- 
hamshire) was  summoned,  who  had  com- 
mitted a  preacher  contrary  lo  the  Declaration. 
Whallev  was  to  answer  tlie  contempt,  the  par- 
son had  no  licence  to  preach,  but  entry  was 
made  of  it  in  the  Secretary's  Book ;  a  law 
bound  Wballey,  and  a  Declaration  did  not 
bind  him.  Lauderdale  then  spoke  the  words 
mentioned  by  sir  Robert  Thomas,  that  be  won- 
dered at  the  words  and  said,  '  Lauderilale  roav 
be  questioned  in  parliament.'    Some  members 

*  The  expressions  mentioned  in  the  Jour- 
nal are,  **  Tonr  majesty's  Edicts  ought  to  be 
obeyed ;  for  your  maiesty*s  Edicts  are  equal 
with  the  laws,  and  obghc  to  be  observed  in  the 
first  place.*^ 

t  **  A  gentleman,  there  present,  informed 
me,  that  the  king  should' say  to  Mr.  Penyston 
Wballey  (the  person  then  before  the  cooacil) 
<  I. wonder  that  you  should  withstand  my  De> 
claration.  I  would  have  you  know,  that  I  will 
be' obeyed  according  to  my  interpretation  of 
the  law,  and  not  yours ;  and  if  you  will  not  I 
shall  put  in  thoK  that  will.'*    Crey« 
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being  present,  Lauderdale  ipoke  as  before, 
none  else  of  the  Council  spoke,  and  all  were 
bid  to  withdraw. 

Sir  Scroope  Howe  averred  the  words  as  be- 
fore ;  Mr.  Pierpoiuty  and  Mr.  Man  likewise. 

Sir  T.  littUton.  Now  you  are  possessed 
of  this,  he  shall  offer  his  sense ;  the  last  session, 
we  were  cot  oBF  in  the  beginning  j  in  Scotland, 
an  army  is  raised  by  this  great  duke;  though 
by  act  of  parliament,  yet  his  power  is  great, 
and  the  army  under  his  power :  it  is  in  vain  to 
act  here,  without  converting  our  thoughts  to 
Scotland.  Pray  God  !  this  be  not  elsewhere : 
B  man,  so  principled  and  arbitrary  I  You  bad 
need  look  about  you ;  needs  say  nothing  to 
aggravate,  the  bare  thing  aggravates  itself;  a 
cloud  han^  over  us,  and  it  is  high  time  it  was 
scattered ;  it  has  made  Counsellors  in  England 
•omuch  the  bolder;  moves  <to  address  the 
king  tq  exclude  the  duke  of  Lauderdale  from 
bis  Cooncib  in   England;'    keep   him  from 


eouncils  here,  and  you  may  shake  his  autho- 
rity in  Scotland :  he  is  in  all  respects  a  c()m- 
mooer*,  aiid  so  we  cannot  clash  witb  the 
Lords  in  point  of  trial ;  there  are  20,000  foot^ 
and  3,000  horse,  ready  in  Scotland,  and  no 
colour  for  it;  a  man  of  such  principles  is  not 
fit  to  be  trusted  with  such  an  army,  nor  with 
our  councils,  and,  without  any  more  ceremony,, 
woold  address  the  king,  as  he  is  a  commener. 

Sir  C.  Harhord  has  a  double  charge  against 
bim,  tliat  of  the  armv  in  .  Scotland,  and  his 
words  at  the  Council  here.  You  may  miss  of 
trial,  hut  an  Act  may  reach  him. 
'  Mr.  Vaimahojf  has  beard  the  dnke  of  Lau- 
derdale deny  the  words;  he  waa  not  in  Scoti- 
Und  when  the  Act  about  the  Militia  was  made; 
^  knowa  not  who  waa  then  commissioner. 

Mr.  PowU  supposes  that  every  man  is  sensi- 
ble of  a  pernicious  design  to  alter  the  govern- 
ment, ana  these  Counaalors  have  brought  us 
to  the  brink  of  destruction  ;  we  have  a  g^a- 
cioBS  prince^  but  the  great  design  was,  first  ta 
abiiae.the  kiJig,.and  then  to  oppress  the  people^ 
fieariog  his  good  disposition  to  us ;  the  Triple 
league  was  n^ade  to  check  a  great  prince; 
to  ruin  the  Protestant  religion  was  the  design, 
and,  without  Money,  that  was  not  t4  be  car- 
tied  on,  which  money  was  given  for  the  main- 
taining the  Triple  Alliance ;  and  then  more 
money  was  get,,  by  stopping  the  Exchequer,  t» 
the  undoing  of  many  nundreda  of  persons. — 
Then  a  Dedaration  for  the  ease  o(  tender 
consciences,  aiidt  under  pretence  of  Tolera- 
tion, suspending  by  it  all  ecclesiastical  laws, 
and,,  in  consequence,  laying  all  laws  aside; 
upon  the  declaration  of  war  against  Holland, 
•rieiea  were  raised,  and  popish  officers  at  the 
bead  of  them,  and  in  places  of  civil  authorities, 
honours,  and  dignities;  then  Popish  officers 
ere  sent  over  into  Ireland,  Papists  pat  into 
trust  and  office  there;  then  in  Scotland,  an  army 

*  The  Duke  was  at  this  time  only  a  Peer  of 
flootitod.  But  in  June  following  he  was 
created  an  Eoglisb  peer,  by  the  title  of  earl  of 
dflilfunL 


it  raised  to  marcb  into  England,  &ev  or  for  any 
other  cnnse  wherein  '  the  king's  honour  or  great- 
ness may  be  concerned  ;*  but  the  greatness  of 
the  king  consists  in  governing  a  free  people  ; 
the  parliament  fupplied  and  brought  him  from 
banishment,  and, '  because  the  king  would 
hearken  to  their  advice,  they  must  be  proro^ 
sued,  the  juuaure  of  their  time  not  being  fit. 
ror  the  fleet  against  Holland  ;  they  suppose  we 
would  give,  and,  if  not,  the  necessity  must 
justify  raising  of  money :  what  benefit  had  we 
out  fruitless  battles  at  sea,  and  engaging  us,  by 
the  French,  with  his  allies?  The  king  was  per- 
suaded that  the  parliansent  would  not  assist 
bis  interest,  but  doubts  not  but  time  will  de- 
monstrate the  contrary :  when  we  would  have 
reached  these  men,  we  were  prorogued,  and 
now  there  is  a  necessity  of  giving  money  ;  the 
king's  credit  lost,  the  people  poor,  jealousies 
great,  and  all  might  have  been  remedied 
by  our  meeting.— Lauderdale  asserted  *  Edicts 
superior  to  law,'  and  it  was  spoken  in  the  pre* 
sence  of  the  king  and  council;  no  greater 
argument,  though  some,  he  doubts  not,  have 
done  it  privately,  but  he  publicly:  Ha* 
miltun*s  book  asserts  the  king*s  authority 
of  raising  Money  without  Parluunent,  ana 
it  was  countenanced  by  Lauderdale  in  1667. 
When  lord  Rothes  was  coomiissioner,  then 
was  the  foundation  of  this  army,  but  it 
came  not  to  maturity  till  1669,  when  Lau- 
derdale was  commissioner;  it  was  then  kept 
on  foot,  and  boasted  of;  it  ia  not  unknown 
at  what  vast  greatness  this  person  has  livedi 
therebjf  bringing  the  king  into  necessity,  and 
disobliging  the  house,  that  we  should  not  sup* 
ply :  Diuderdale  sued  out  the  kingfS  pardon ; 
anew  trick  our  great  men  have  gotten,  fearing 
our  enquiry,  and  would  arm  themselves  agginst 
us  with  the  king's  pardon ;  let  this  be  consi- 
dered and  weighed  well :  less  crimes  than  these 
have  brought  men  to  the  scaffold,  Imt  the 
temper  of  this  lioose  is  not  desirous  of  Uood* 
The  5th  R.  S.  counsellors  were  removed  with« 
out  cause :  the  people  only  spoke  ill  of  them« 
11  R.  S.  the  duke  of  Ireland,  and  sir  John 
Crosby  were  impeached ;  the  people  spoke 
ill  of  them,  SO  Hen.  6.  the  lord  Di^ley  for 
the  same  cause:  It  may  be  the  case  of  peers 
of  England,  and  this  upon  no  other  article 
but  merely  the  people  speaking  ill  of  thens.  Si, 
C.  1.  remonstrance  against  the  duke  of  fiucksi 
bishop  Neale,  arch-bishop  Laud,  to  be  removed 
as  evil  counsellors:  moves,  '*  That  this  ijreat 
person,  the  duke  of  Lauderdale,  may  for  ever 
be  removed  from  the  king's  presence." 

Mr.  Secretary  Covemtry.  Te  condemn  a  man, 
without  hearing,  he  never  knew  the  precedent 
before  in  this  house. 

Mr»  Stockduk.  If  for  taking  away  bloody 
witnesses  must  be  sworn ;  but  to  remove  this 
man  you  have  testimony  sufficient  to  gjsonod 
an  Address  te  the  king ;  so  Botarious  a  man  I 

Sir  Rob.  Carr.  ^  person  was  accused,  and 
you  gave  a  day :  mexes  to  consider  of  it. 

Col.  Birch.  It  is  true^  there  was  a  penoa 
had  a  dayi  hot  he  had  ao  pardei^  aa4  ha  ssoaU 
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liave  Laoderdale  sent  where  'Edicts* are  in 
fashion. 

Sir  John  Duncombe,  It  is  hard  to  condemn 
a  man  without  beins;  heard;  '  removed  from 
the  king's  presence'ls  as  hurd  a  judgment  as  a 
man  c»n  have:  thinks  it  wortbj  consideration 
to  give  him  a  day. 

Sir  J  ihn  Trrvtfr.  If  you  proceed  merely  to 
auspend  him  from  the  king's  *  Councils/  you 
may  do  it,  but  if  from  the  king's  '  presence,' 
where  no  manner  of  proof  is  taken,  yon  ought 
to  %ive  htm  a  day ;  by  way  of  confiscation,  or 
attainder,  you  give  time,  but  as  to  '  removal 
from  counsels/ you  need  giie  none. 

Mr.  Howe.  He  was  the  mjst  active  person 
lo  bring  the  Inte  king  to  his  murder:  he  was 
solicitor  from  Scotland  to  bring  the  late  king 
t»  the  Hock,  and  to  destroy  this  king  by  giving 
)U  advice  to  him. 

Mr.  Garrowiiy  has  often  heard  that  this 
man  brouoht  the  declaration  from  Scotland  to 
bring  (h^lute  king  to  the  block,  and  those  peo- 
ple had  a  horror  for  the  fact  would  have  him 
come  and  ans^ver  it  here,  and  all  that  are  con> 
cerned  with  him  :  he  has  heard  of  one  Murray 
kept  ill  the  Tower,  by  the  instigation  of  Lau- 
deninle,  for  complaining  against  him  ;  these  are 
violences,  when  no  writs  of  Habeas  Corpus  can 
be  had  ;  and  would  send  to  the  Gatehouse, 
where  he  nows  stands  committed,  for  the  Mit- 
timus: you  will  (ind  it  of  his  own  making,  and 
illegal :  agrees  to  the  Address  for  removing 
him  ;'  and  would  have  a  Bill  to  make  it  treason 
if  ever  he  return  hither  again. 

Mr.  Sec.  Coventry.  If  he  be  guilty  of  this 
horrid  crime  aliedged,  will  not  defend  him ; 
neither  will  he  condemn  him  without  proof. 

Sir  Xokn  Birkenhead,  The  duke  of  Ireland, 
Oxford,  and  Somerset,  had  a  day  assigned  them 
•—No  man  has  been  banished  the  king's  pre- 
sence on  this  formality,  though  you  cannot 
liave  greater  evidence ;  it  may  be  he  may  con* 
fess  it ;  many  thinirs  are  law  in  Scotland,  and 
not  so  here ;  would  not  have  a  precedent  tu 
feach  every  body :  auigo  him  a  day,  and  you  will 
tread  more  safely,  and  do  him  right,  ajid  no 
man  wrong. 

'Sir  Thomat  lAttleton  has  heard  a  great  man 
in  the  Rump,  and  a  counsellor  then,  say, 
f  That  Lauderdale  did  solicit  that  bloody  Kirk- 
Declfiration  against  the  king  ;'  does  not  name 
the  person,  because  desired  not  to  do  it :  would 
have  him  removed  from  the  king's  person  and 
counsels  for  ever.  This  thing  is  not  so  bard,  he 
at  a  great  distance,  and  great  afiairs  in  Scot- 
land to  attend,  and  so  he  may  excuse  himself 
from  coining,  and  perhaps  when  come  we  may 
not  be  sitting,  and  if  he  will  come,  at  any  time, 
lie  may  be  tried  hy  parliament. 

Col.  Sandy t.  Since  he  has  heard  that  Lau- 
derdale had  some  part  in  the  king's  murder, 
fhat  has  raised  him  ;  and  would  have  him  as 
much  sequestered  from  the  world,  as  from  the 
iing,  and  would  have  *  a  Bill  i^f  Attainder 
Ugainst  him.' 

Mr.  Sackeverell  fears  that  this  lord  has  not 
)Q|t  tija  q[4  6vil  priadplcSj  bat  improved,  then  ; 


the  Scotch  Act  of  Militia  plainly  shows  it  t  It 
puts  the  king  in  power  plainly  to  alter  any  thmg 
m  Church  or  State,  and  so,  bjr  this  army,  po- 
pery may  be  set  up :  not  content  to  keep  their 
law  in  Scotland,  but  printed  here  by  authority  ; 
it  was  done  this  time  twelvemonth,  when  the 
question  was,  whether  all  your  laws  mast  be 
set  aside  ;  and  therefore  is  for  seclndinc  him 
for  ever  from  the  king's  presence,  and  an  Act  of 
banishment. 

Col.  Stranewayt  would  have  the  words  *  ob*' 
noxious  and  dangerous'  retained  in  the  vote  : 
our  Saviour  panloned  them  that  persecuted 
him,  but  where  a^man,  by  after-actions,  haa 
done  ill,  his  righteousness  shall  be  forgotten, 
when  transgressing  de  novo:  he  abhors  the 
crime;  but  consider  ybur  case;  '  sequestering 
htm  from  the  kioe*s  presence  and  the  kingdom  :' 
common  fame  from  this  house  is  a  greater 
ground  for  accusation  than  thunght  to  be. 

Sir  R.  Temple  dues  not  remember  that,  hj 
any  of  the  precedents,  men  were  sent  for,  and 
time  given  them  to  atis«^er;  this  vote  is  with 
that  moderation,  '  to  remove'  only :  would  add 
something^  that  it  may  have  more  strength, 
viz.  '  as  a  man  found  by  this  house  to  be  dan- 
gerous.' Has  heard  of  his  being  no  less  arhi- 
tary  in  Scotland  than  here  ;  to  have  made  him- 
self a  perpetual  commissioner  there. 

Sir  John  MjnMon  hears  it  said,  '  that  every 
subject  has  a  right  to  come  into  the  king's  pre- 
sence ;'  therefore  to  prevent  that,  when  we 
are  up,  would  have  a  Bdl,  as  well  as  an  Ad- 
dress now. 

Sir  Eiiab  Harory  would  have  a  Bill  ordered 
to  make  it  treason  for  him  to  return  to  England. 

Mr.  Waller  thinks  as  bad  of  this  case  as  anj 
man  here;  If  so  much  had  been  against  lord 
Strafford,  would  not  hare  then  been  against  his 
Impeachment. 
I  Sir  K^.  Coventry,  The  bill  as  proposed,  it 
contradictory  to  wliatyon  have  spoken  of  *  re- 
moving him  from  the  king's  presence.*  The 
king  may  remove  him,  by  his  own  power,  *  fnm 
his  presence,'  at  the  request  of  any  private  man, 
and  when  ic  is  done,  it  is  well  done :  everj 
subject  has  a  right  of  petitioning  the  king, 
though  he  be  not  of  his  bed-chamber  of  coun- 
cil ;  but  it  is  not  so  easy  a  thing  to  exclude 
any  man  out  *  of  the  kingdom.'  To  make  • 
precedent  to  exclude  a  man  '  the  kingdom,' 
without  hearing  him,  cannot  agree  to  it. 

Mr.  Boscuwen  desires  that  lord  Clarendon's 
Bill  of  Bsnishment  may  not  be  a  precedent : 
that  Was  done  somewhat  hastily. 

Sir  T.  Clarges  would  have  a  Bill,  to  forliid 
him  coming  within  IS  miles  of  the  court,  wher- 
ever the  king  shall  be :  will  consent  |o  that 
and  no  farther. 

Resolved  nem.  con.  "  That  an  Address  be 
**  presented  to  his  majesty  to  remove  the  dake 
*^  of  Lauderdale  from  all  his  employments,  and 
"  from  his  proence  and  councils,  for  ever ;  be- 
*'  ing  a  person  obnoxious  and  dangerous  to  thf 
"  goyemment." 
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For  an  account  of  Lauderdale's  abominable 
misgovernment  of  Scotland,  see  the  fourth  vo- 
lume of  the  Hiftor^  of  that  kingdom  by  Mr. 
Lain)!!,  who  in  relating  the  transactions  of  the 
year  1663,  thus  describes  him  : 

**  Originally  not  less  attached  to  the  cove- 
nant than  at  present  (u  the  court,  he  engager! 
in  its  measures  with  the  zeal  of  a  proselyte ;  de- 
termined that  no  compliance  should  be  omitted 
to  promote  his  ambition  or  to  preserve  his  place. 
His  personal  appearance  is  perhaps  satirically 
described  as  enormous  or  pncouth ;  his  hair 
was  red  and  dishevelled  ;  his  tongue  too  bi^  for 
distinct  articulation ;  his  address  uofiracieus, 
and  his  manners  coarse,  boisterous,  and  unsuit- 
able to  the  fastidious  refinement  of  a  court. 
During  a  long  impri*(onmeut,  his  mind  had  been 
carefully  improved  by  study,  and  impressed 
with  a  sense  of  religion  which  was  soon  effaced 
on  his  return  to  the  wurld.  His  learning  was 
extensive  and  accurate ;  in  public  aflTnirs  his 
experience  was  considerable,  and  his  elocution 
copious,  though  unpolished  and  indistinct. 
But  hi^  temper  was  dark  and  vindictive,  inca- 
pable of  Friendship,  mean  and  abject  to  his  su- 
periors, haughty  and  tyrannical  to  his  infiriors; 
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and  his  judgment,  seldom  correct  or  juit,  va». 
ohstitiaie  in  error,  and  irreclaimable  by  advice. 
His  passions  were  furious  and  un^overnabla, 
unless  when  lus  interest  or  ambition  interposed : 
his  violence  was  ever  prepared  to  suggest  or 
to  execute  the  most  desperate  counaels ;  and 
his  ready  compliance  preserved  his  credit  witb 
the  king,  till  bis  facallies  were  visibly  impaired 
with  age." 

The  descriptions  left  of  him  mar  perliaps,  at 
Laing  suggests,  aggravate  the  unfavoorableneM 
of  his  personal  appearaoee :  there  is  no  reason, 
however,  to  doubt  that  it  was  sufficiently  un- 
couth. In  the  following  imnical  description 
(which  is  said  to  have  been  composed  by  Ro- 
chester, but  which  I  have  never  seen  in  print) 
of  Cliarlee  9,  and  a  party  of  his  aseociatfi,  the 
ui^liness  of  Lauderciale  is  selected  at  the  topic 
of  characteristical  allusion  to  him : 

See  Monmouth  the  witty, 
And  Lauderdale  pretty, 

And  Frascr  tliat  learned  Phytioian, 
Then  the  DuVe  for  a  jest. 
And  above  all  tbe  rest. 

The  King  for  a  wise  Politidao. 


S33.  Proceedings  in  the  House  of  Commons  against  the  Duke  of 

Buckingham:  25  Cuarlks  II.  a.d.  1674. 

X^HE  Proceedings  against  Lauderdale  were 
closely  followed  by  other's  against  Buckingham. 


On  tbe  ISih  day  nf  Jamiary,  1674,  a  Letter 
being  brought  in  to  the  Speaker  of  the  House 
of  Commons,  signed  '*  Buckingham,'*  on  his 
offering  m  read  it, 

Mr.  SioekdaU  said,  He  would  not  have  the 
Letter  now  r<*ad,  he  havine  something  to  offer 
against  the  duke  of  Buckingham.*    Whatever 

*  "  The  duke  of  Buckingham  was  a  inan  of 
a  noble  pretence.     He  had  a  great  liveliness  of 
wit,  and  a  peculiar  faculty  of  turning  nil  things 
into  ridicule' with  bold  figures  and  natural  de- 
scriptions     He  had  no  tort  of  literature ;  only 
he  was  drawn  into  chemistry;  and  fr»rsome 
years  he  thought  he  was  very  near  finding  the 
rhilotopher's  Stone.    He  had  no  principles  of 
religion,  virtue,  or  friendship ;  pleasure,  frolic, 
Of  eitravagant  diversion,  was  all  that  he  Inid 
to  hearL    He  was  true  to  nothing,  for  he  was 
not  true  to  himself.    He  had  no  steadiness, 
nor  cpndtict.    He  could  never  fit  his  thoughts, 
lior  govern  hit  estate,  though  then  the  greatest 
in  England.     He  #as  bred  about  the  king,  and 
for  many  year*  he  bad  a  great  ascendant  over 
him ;  but  he  spoke  of  htm  to  all  persons  with 
that  contempt,  that  at  last  he  drew  a  lasting 
disgrace  upon  himself;  and  he  at  length  ruined 
both  body  and  mind,  fortune  and  reputation, 
equally.     The  madness  of  vice  appeared  in 
bit  person  in  many  instances ;  since  at  late  he 
)>ecamt  contemptiblo  and  poor,  sickly,  and 
tonk  in  hir  pant,  at  well  as  in  all  other  re- 
tpccts;  to  that  bit  cooTenatioo  was  at  raocb 


that  Letter  contains,  he  has  a  charge  against 
the  perton,  of  as  hi^h  a  nature  as  the  Letter 
can  be  :  says,  it  is  irregular  for  the  Speaker  to 
bring  us  a  new  business;  the  Letter— 'He  wat 
interrupted  by 

Sir  6h,  Wheeler,  To  order  of  proceedings, 
in  reference  to  your  vote,  after  what  manner  I 
Would  have  tome  previoat  consideration,  that 
one  man  may  not  prevent  another. 

■       -■         ■  ■«  -..^^il— i^^.^.^— ^^^.1— ^M^>^^ 

avoided  at  ever  it  bad  been  courted.  The 
main  blame  of  the  king*s  ill  principlet,  and  bad 
morals,  wat  owing  lo  tbe  duke  of  Buckingham,* 
Burnet. 

Dryden  in  bis  Absalom  and  Acbitopbel  tfjtp 

that  he  wat  ^ 

*<  A  man  to  variout,  that  be  teemed  to  be 

Xot  one,  but  all  mankind*t  epitome ; 

Stiff"  in  opinion,  always  in  the  wion^ ; 

Was  ev*ry  tbing  by  ttarts,  and  nothmg  long; 

But,  in  the  course  of  one  revolving  rooon, 

Wat  chvmist,  fidler,  statesman,  and  bnfiboo ; 

Then  aU  for  women,  painting,  rhyming,  drin1> 

init* 
Betidet  ten  ibovtand  fieakt  that  dyM  m  think- 
ing. 
Blest  madman !  who  could  every  hour  employ. 
With  tomething  new  to  with,  or  to  enjoy ! 
Raiting  lyid  praising  were  his  utual  themet^ 
And  both  (to  shew  bit  judgment)  in  extremet ; 
So  over  violent,  or  over  civil. 
That  every  man,  witb  him.  wat  god  or  deviU 
In  tomnd'ring  wealth  wat  hit  pecnKar  att^ 
Notbing  went  anfcwarded  hot  deter^ 

^  a 
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Mr.  Sioekdcle.  Would  have  all  men  con- 
cerned, nftmed :  and  yoa  are  potseised  of  one 
against  whom  he  has  a  charge,  the  duk^  of 
mckinghara;  that,  if  encouraging  or  prac- 
tising, and,  be  supposes,  establishing  Popery ; 
if  taking  money  (Vom  the  subjec^  and  breaking 
the  Triple  Alliance,  and  enga^ng  us  in  this 
French  alliance,  be  a  Charge,  he  Utf  a  Charge 
against  the  duke  of  Buckingham :  the  proofs 
are  not  so  ready  as  the  last,  but  the  particu- 
Ufls  will  all  be  proved :  ofera  not  aa  laipeaith- 
BMOt :  though  the  Crimea  nay  be  proved,  im* 
peachmenti  take  op  a  loog  tioia ;  it  aiay  be 
longer  than  we  have  tt>  ik:  hia  own  leturs 
show  correspoodMg  wtth  Peter  Talbot^  the 
pretended  archbishop.    Whcs  IreUod  waa  ia 


Beggared  by  fools,  whom  still  he  found  too  late  i 

He  had  bis  jest,  aod  they  had  his  estate. 

He  laushM  himself  from  Court;  then  aoufbt 

relief 
By  forming  parties,  but  could  ne'er  be  chief: 
For,  spite  of  him,  the  weight  of  business  fell 
On  Aosabm  and  wise  Acbitophel : 
Thus,  wicked  but  in  will,  of  means  bereft. 
He  left  not  faction,  but  oftbat  was  left." 

Pope  thus  paints  at  once  his  character  and 
the  last  seene  of  hb  Hfe,  which  on  April  td, 
1688,  was  dosed  at  Kirkby-moor-side.  The 
Biof^rapbia  says,  that  he  left  moeh  more  than 
enough  to  pay  his  debts : 
*'  In  the  worst  inn's  worst  room,  with  mat  half- 

buug. 
The  floors  of  plaister,  and  the  walls  of  duag. 
On  once  a  flock-bed,  but  repaii^d  with  straw, 
With  tape-ty'd  eurtuoe  never  meant  to  draw, 
The  George  and  Garter  danglinc  from  that  bed 
Where  tawdry  yellow  strove  with  dirty  red, 
Great  Villiers  lies— alas?  how  chang'd  from 

him, 
That  life  of  pleasure,  and  that  soul  of  whim ! 
\    Gallant  and  gay,  in  Cliveden's  proud  alcove. 
The  bow'r  of  wanton  Shrewsbury  and  love ; 
Or  just  as  gay,  at  council,  in  a  ring 
Of  mimic  statesmen,'  and  their  merry  king. 
No  wit  to  flatter,  left  of  all  his  store ! 
Ko/ool  to  laugh  at,  which  be  vala'dmoie : 
There;  victor  of  his  health,  of  fortuqe,  friends, 
And  fame,  this  lord  of  useless  thousands  end !" 

Sir  John  Dalrymple,  4to  edition,  vol.  3, 
p.  331,  notices  that  Qariilon  writes  March  16, 
167^,  to  his  court.  That  Buckingham  dares 
not  attend  the  House  of  Lords,  in  the  prose- 
cution of  lord  Danby,  because  Danby  threat* 
iUied  him  with  a  prosecution  for  Sodomy. 
There  is  in  Tremaine*s  Pleas  of  the  Crown, 
.  171,  ail  tudictment  at  the  suit  of  the  King 
.  And  Buckingham  against  eleven  persons^  of  the 
xiames  of  llickley,  I]i||ios,  Smitn,  Jones,  Ha- 
ley, Curtis,  Blood,  Chnstiao,  O'Brian,  Lemarr, 
and  Bradley,  for  endeavouring  to  suborn  per> 
•ons  to  swear  against  the  duke  of  Buckingbara 
that  be  was  guilty  of  Sodomv.  Aa  to  this  and 
other  iroputatjnua  on  Buckingham,  see  the 
duke  .of  Buckin^haui's  litany,  inserted  ia  n 
Mote  to  hi»  Life  ia  tbt  Btnunn^hia  Brittumw^ 


great  danger  by  Popery,  he  advised  the  army 
to  be  drawn  out  of  that  kingdom,  and  headed 
his  own  regiment  with  Popish  ofiicers.  At 
Knaresborougb,  Whitsuntide  last  (the  Standing 
Army  was  then  forming)  this  duke  cane  into 
Yorkshire  to  raise  men;  a  poor  man,  being 
pressed,  came  to  the  overseers  of  the  poor,  and 
told  them,  '  You  must  provide  for  my  wife 
and  children,  I  am  pressed  away  sind  cannot 
maintain  them.'  The  duke  sent  for  the  over> 
seer,  and  beat  him  for  not  doing  it,  and  sent  % 
warrant  to  the  marshal  of  the  West  Riding  of 
Yorkshire,  to  keep  him  till  farther  order  from 
him ;  the  man  applied  to  the  duke,  and,  after 
3  days  imprisonment,  was  delivered  by  the 
marshal  (Weinman)  who  demanded  30^  fees, 
and  got  5/.  for  three  days :  this  was  done» 
when  th^re  was  a  prospect  of  arbitrary  power, 
and  this  was  the  first  action  of  martial  law, 
committed  by  a  martial-man.  The  next  is  the 
duke's  taking  of  money,  2t,  6d,  upon  every 
horse  exported  at  Dover,  by  virtue  of  his  place 
as  Master  of  the  Horse,  against  law :  breaking 
of  the  Triple  Alliance :  tht  duke  was  sent  into 
France,  and  what  treaty  he  made  there  w6 
know  by  the  effect ;  the  Triple  Alliance 
broken:  lord  Bellasis  was  sent  to  Dunkirk, 
and  the  duke,  though  he  had  no  buaioeas^  yet 
would  go  to  see  the  king  of.  France,  and  has 
heard  what  presents  he  Md  tbere^  aad  btlievei 
it  will  be  proved :  his  endeavours  to  take  away 
the  afiections  of  the  king's  good  subjects,  by 
saying  *  thai  the  king  was  an  anaiit  knave, 
aod  unfit  to  govern ;'  Dr.  Williams  oan  pcov« 
it:  he  has  defcaaided  the  king's  aespaota  of 
their  wages,  so  disadvantageous  to  his  service; 
this  is  public ;  now,  there  is  a  Petition  against 
him  in  the  House  of  Lords  of  a  strange  nature  i 
kiUing  the  eati  of  SJlirewsbucy,*  aod  Uving 
scandalously  with  his  widow.  Not  only  th«r, 
but  be  hae  attempted  a  horrid  sin  not  to  b* 
named ;  not  to  be  named  at  Home,  where 
their  other  pmcticea  are  horrid  :  moaes^  ^  That 
a  person  so  dangerous  Ip  the  goverementi 
and  of  so  ill  a  lite  and  conversation,  may  be 
removed  from  the  king's  presence  and  from 
all  his  employmente :  and  tor  *  air  Act  of 
Banishment'  against  him,  .aa  against  the  dukt 
of  Lauderdale. 

Sir  John  Coumiry.  Tbia  man  hae  made  it 
bis  bosbesa  to  sow  disieotion  betwixt  the  king 
and  this  House,  but  he  ia  not  a  man  to  pat 
things  in  executioa  when  much  danger  is  in 

•  This  was  in  ai^uel,  March  16, 1«67.  "  The 
Countess  is  said  to  have  bdd  ihd  duke's  hocse, 
disguised  like  a  pu^«»  during  the  combat ;  to 
reward  his  prowessin  which,  she  went  to  bed  to 
him  in  the  shirt  stained  with  her  buaband'a 
blood."  Wa^polc^s  Noble  Authors,  vol  ii.  p, 
83,3. 

Of  thia  intrigue,  Alarvell^  in  one  of  his  Letr 
ters,  makes  the  following  mention :  *'  Bockn 
ingbaqi^nins  out  of  all  with  Lady  Shrewsbury  j 
by  whom  he  believes  be  had  a  son,  to  whom 
the  king  stood  gpdfiubwi  it  died  juaun^^  ead 
of  QovtuirjJ* 


the  cases  when  the  king  htA  his  ministers 
in  Franctfy  the  duke  of  B.  |xut  manj  of  bis  ser- 
vantSy  incognito,  to  treat  with  the  ministers  of 
that  state.  Papists  and  persons  ill  affected  to 
our  goverament ;  it  is  a  sad  condition  we  are 
in,  to  have  a  man  so  near  the  king's  person 
that  contemns  his  person :  this  duke  has  given 
night  and  Ian  thorn  counsels,  not  to  be  owned 
by  the  rest  of  the  counsellors.  He  corresponds 
with  a  traitor,  Peter  Talbot;  the  letter  was 
burned  in  the  king's  bed-chamber,  and  pan 
remains :  some  sa^  the  duke  is  not  ashamed  of 
that  profession ;  it  is  known  to  you  all,  that 
these  people  have  been  protected  by  him :  it 
may  he  said,  that  the  officers  of  his  regiment 
are  Protestants,  but  we  mav  thank  the  Com- 
inons  of  Engti^id  for  it :  if  these  things  be 
proved,  he  desires  the  duke  may  be  removed 
from  the  king's  person  for  ever. 

Mr.  Howe,  besides  all  ihis»  when  the  king 
was  at  Windsor,  because  he  would  not  stay  so 
long  as  the  duke  would  have  him,t  he  took  the 
bridle  from  the  king's  horse,  to  the  great  dan- 

5er  of  the  kingV  person,  and  the  duke  was  then 
laster  of  his  Horse. 
Sir  Winiton  Churchill,  He  that  would  an- 
swer this  charge  of  the.  duke's  may  do  himself 
more  wrong  tnan  the  duke  has.  Wishes  the 
particulars  as  easily  proved  as  charged :  the 
Business  of  Windsor  he  knows :  the  duke  is  not 
far  from  you,  and  supposes,  if  the  Letter  he  not 
of  importance,  the  duke  has  forfeited  his  un- 
derstanding, as  the  charge  makes  bim  forfeit 
Ills  reputation :  men  of  his  qmility  will  not  in- 
form you  of  triBes :  the  Letter  may  be  of  con- 
cernment; it  may  discover  something  you  know 
not  (as  that  in  the  Lords'  House  about  a  plot) 
therefore  would  read  it. 

I^rd  OroendU^. '  Should  the  artifice  of  the 
man  put  it  out  of  our  power  to  proceed,  it 
would  be  of  ill  consequence :  would  have  him 
removed  fi-om  offices  and  councils  about  the 
king  and  suspended  his  presence  till  farther 
proceeded  against. 

Sir  Tho,  Ciarges  would  first  put  the  question 
for  *  the  Address,'  and  then  read  the  Letter. 
"No  great  need  of  particular  proof;  but  all  you 
desire,  is,  that  he  may  not  be  near  the  king's 
person  to  pursue  these  dangerous  couusels:  in 
Scotland,  did  he  not  correspond  with  Argyle, 
and  ransack  the  king's  close-stool  for  papers  ? 
There  were  .shrewd  suspicions  of  him  in  the 
rebellion  in  the  north,  and  soon  after  he  got  his 
pardon.  Is  it  no  crime  to  kill  the  husband, 
and  prostitute  the  wife  ?  He  accuses  him  not, 
for  it  may  be  pardoned )  but  for  us  to  counte-  ' 
Dance  such  things,  will  bring  God's  judgments 
upon  us :  after  so  great  an  accusation,  to  come 
so  familrarly  amongSt  the  lords,  his  judges,  and 
to  do  his  oroces  about  the  king,  argues  a  strange 
.boldness:  there  are  seven  persons  that  have 
liad  five  pardons  since  the  Restoration  of  the 
,;  king ;  two  by  act  of  parliament,  and  three 
under  the  great  seal,  for  murder,  treason,  &c. 

t  It  was  wbiipered  ''  at  a  drinking- lout." 
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so  that  Tou  can  never  lay  hold  of  him :  since 
March  fast  he  has  got  another  Pardon,  and,  as 
the  docket  sa^s,  *'for  all  treasons,  insurrections, 
murders,  misprisions,  manslaughters,  &c.  com- 
mitted or  done  before  the  14th  of  Nov.  last/ 
This  is  in  son^e  sort  a  confession  of  the  guilt  of 
so  many  crimes  as  are  enumerated  in  the  par- 
don :  you  must  give  it,  by  Vote,  for  the  safety 
of  witnesses,  and  he  to  be  '  removed  from  the 
king's  person.'  Men  are  awed;  and  at  tlie 
reading  of  the  Petition  against  bim,  in  the 
house  of  lords,  there  was  a  great  silence :  he 
has  not  common  bowels  of  mercy ;  he  beat  an 
old  gentleman  for  desiring  him  not  to  ride  over 
his  com,  till  the  blood  ran  down  his  hoary  head. 
At  Barnet  he  beat  a  poor  soldier  in  bonds 
about  the  unfortunate  killing  lady  Shrewsbury's 
coachman :  moves  as  before. 

Sir  Edm.  Jennings.  The  Letter  may  be  of 
consequence.  .The  paper  of  discovery  was 
read  in  the  Lords  house,  and  he  would  have 
the  duke^s  Letter  read. 

The  puke's  Letter  was  then  read,  as  follows: 

*  Mr.  Speaker ;  I  desire  ybu  to  do  me  the 
'  favour  to  get  leave  of  the  hon.  House  of  Com- 
'  mons,  that  I  may  inform  them»  in  person,  of 

*  some  truths  felatmg  to  the  public ;  by  whicli 
«  you  will  much  oblige,  &c.       Bickimcham/ 

*  Jan.  13, 1674.' 

Mr.  SaehtvtreU.  You  ought  to  bear  the 
Duke,  because  the  matter,  he  prebends,  is  pub- 
lic, and  you  may  be  concerned. 

Mr.  Gammay  hopes  you  will  do  justice  to 
all  men.  If  you  pass  your  vote  aeamst  him, 
of  what  validity  will  any  thing  be  tTwt  be  can* 
say  ?  Moves  that  that  r^ht  may  be  <ione  t» 
the  duke,  which  you  will  not  deny  to  the  mean- 
est commoner :  lord  chief  justice  Keeling,  and 
the  earl  of  Bristol,  had  a  chair  set  for  them : 
you  heard    them  speak,  and  Bristol  cleared 

Sour  member,  sir  Kd.  Temple*:  would  wm 
ear  the  duke. 

Sir  Tho,  CtargeM.  This  nan  has.  done  faia 
impieties  in  the  face  of  the  sun ;  be  prevented 
oar  meeting  in  Oct.  last.  Has  be  not  per- 
verted tl>e  king's  word  ?  Would  only  now  hate 
him  removed  from  the  king's  council  My  lord 
of  Bristol's  coming  hither  was  a  voluntary  de- 
sire, and  nothing  against  him  berer  ir  not 
against  his  coming  in,  but  would  first  remove 
him  from  the  king's  person. 

Col.  Bireh.  Such  things  as  the  duke  baa 
done,  cannot  be  without  company:  would 
have  him  come  in,  and  bear  him  what  lie 
ciinsay. 

Mr.  SoBOfftr,  Your  vote  may.  disoounifc 
bim,  that  be  may  say  littie  to  yon,  and  fioe- 
sibly  be  may  reveal  something  in  cempeosationj 
by  way  of  discovery  t  would  bear  him. 

Col.  Sirangwayti  Hear  him  what  be  ean 
say :  some  vices  of  the  man  may  not  take 
away  a  man's  testimeny.  * 

The  Duke  of  Buckingham  was  orderell  io]^ 
*  See  p.  Sdd  of  thb  Volume. 
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called  in,*  and  «  chair  was  &et  for  him  on  the 
left  hand  of  the  bar,  tlie  terjeant  standing  with 
his  mace  on  his  rigUt  hand,  "theo  the  duke 
saluted  the  bouse  round. 

Ordered,  <*  That  tlie  S|>eaker  ask  him,  Whe- 
ther he  owned  the  Letter  he  »e»t  him,  and 
what  he  has  to  communicate  to  the  house,  of 
concernment?'* 

The  Duke  sat  a  short  space,  covered :  then 
the  Speaker  asked  him,  &c.  and  showed  him 
the  Letter,  which  the  Duke  owned.  The 
Speaker  then  said,  **  The  house  is  rcadjr  to 
hear  what  your  grace  has  to'say,  relating  to 
the  public  service." 

Tke  Duke't  S^ech  to  the  House  qfCommon$, 

The  Duke,  standing,  tlien  said,  **  I  have 
written  something,'*  [Tumbling  a  Paper  in  his 
hand]  **  but  will  trust  to  my  own  present 
tboucDts,  I  give  this  bon.  bouse  bumble  tlianks 
foe  the  honour  done  me,  in  admitting  me  to 
come  and  speak  here.  I  have  always  made  it 
my  basinets  to  get  tbe  good  opinion  of  this 
liouse ;  I  desire  that  my  actions  may  be  ex- 
amined, and  I  will  stand,  or  fall,  by  the  cen- 
sure and  judgment  of  this  bouse  :  the  business 
against  me,  I  understand,  is  the  breaking  of 
tbe  Triple  Alliance ;  I  bad  as  j^reat  a  hand  in 
making  it  as  any  man :  my  going  to  Holland 
was  to  hinder  De  Witt's  conjunction  with 

'  France,  and  I  did  no  ill  service  in  ic,  and 
the  more  the  thtni;  is  examined,  the  more 
my  innocence  will  appear.  I  was  not  of 
tlie  opinion  of  a  war,  and  France  to  take 
all,  and  give  us  nothing;  if  my  advice 
had  been  followed,  there  would  have  been  betr- 
ter  effects ;  it  is  not  my  practice  to  accuse,  but 
it  i^  hard,  if  a  man  may  not  clear  himself.  I 
have  been  in  as  much  danger,  fur  my  respect 
to  tliis  house,  as  any  man ;  have  been  turned 
out  of  all  my  places  at  court;  proclaimed 
traitor ;  witnesses  hired  to  swear  against  me, 
and  confessed  so;  no  man  can  l>e  exempted 
from  maKcicus  accusations,  and  all  for  favour- 
ing BiUs  from  this  boose ;  and  after  the  pro- 

•  claiming  me  traitor,  I  had  a  Lptter  from  a 

^risler  of  mine,  which  was  alledged  one  from  Dr. 

Haven  a  conjurer,  but  through  his  name  any 

man  might  see  Richmond  and  Lenox.t    I  was 

*  Bufaet  says,  '<  That  the  Duke,  the  first 
day  of  his  being  before  tbe  house,  fell  into  such 
ft  disorder,  that  he  pretended  he  was  taken  ill, 
•nd  desired  to  be  adn^itced  again.  But  that 
.licit  day  he  was  more  composed." 

t  <'  There  was  a  poor  fellow,  who  had  a 
ipoorcr  lodging  about  Tower  Hill,  to  whom 
the  dofca  often  repaired^  in  disguise,  in  the 
iiight;  and  lord  Arhngton  hod  caused  that 
fellow  to  be  apprehended,  and  his  pockets  and 
chamber  to  ha  searched ;  where  were  found 
aeveral  letters  to  the  duke  of  Buckinelumi,  and 
4ine  original  letter  from  the  duke'  to  him,  in  all 
vbick  there  were  many  unusual  expressions, 
Whicn  were  capable  of  very  ill  interpretations, 
•nd  coald  not  bear  a  good  one.    This  man  and 


not  afraid  of  my  enemies  in  tbe  house  of  com- 
mnns,  but  afraid  of  being  tried  for  my  life, 
before  vou  met.  There  have  been  great  de- 
sires ot  having  me  removed  from  tlie  king.  I 
con  hunt  the  hare  with  a  pack  of  hounds,  hot 
1)1  »t  with'  a  pack  of  lobsters.*  If  this  bouse 
desires  it,  I  will  remove  from  the  kiug»  and  go 
beyond  sea ;  no  man  ought  to  serve  the  king* 
wliom  the  nation  Ims  no  good  opinion  of.  I 
have  spent  an  estate  in  the  king's  service, 
uhen  .others  have  cot  thousands.  Beggars 
that  run  away  with  the  haas,  when  a  robberjf 
is  done,  you  stop;  but  a  fine  gentleman,  rid- 
ing upon  the  highway,  you  let  go.  I  desire  to 
he  removed  from  my  place,  and  to  have  leave 
to  sell  it.  Persons  are  vehement  upon  me«  and 
would  ruin  me.  I  submit  myself,  and  aciiuns, 
to  the  good  construction  of  the  boo.  bouse.* 
— He  then  withdrew. 

Debate  tkeremL 

Mr.  Stockdttle  desires,  that  seeing  the  duke  sa 
of  your  mind,  you  mny  join  issue  with  him,  and 
let  him  go  beyond  sea. 

Lord  Buckhunt.f  Tbe  duke  has  informed 
you  of  nothing  concerning  '  public  afiairs,'^and 

some  others,  were  sent  close  prisoners  to  the 
Tower,  and  a  warrant  being  issued,  under  the 
king's  sign  manual,  to  apprehend  tlie  duke,  be 
at  last  surrendered  himself,  and,  on  his  exami- 
nation at  tlie  council  board,  the  letter  being 
produced,  as  soon  as  be  cast  his  eyes  upon  it, 
tie  said,  '  It  was  not  his  band,  but  his  si&ter'a 
'  the  duchess  of  Richmond's,  with  whom^  be 
'  said,  it  was  known  he  bad  no  correspondence/ 
Whereupon  the  king  called  fur  the  letter,  and 
having  looked  upon  it,  he  said,  '  He  had  bees 
niibtakeo,'  and  confessed,  *  that  it  was  the 
duchess's  liand;  and  seemed  much  oot  of 
countenance  at  the  mistake :  though  the  letter 
gave  still  as  much  cause  of  suspicion,  for  it 
was  as  strange  that  she  sliould  write  to  such  a 
fellow,  iu  a  style  very  obliging,  and  in  answer 
to  a  letter ;  so  that  it  seemed  very  reasonable 
still  to  believe,  that  she  might  have  written  it 
upon  liis  desire  and  dictating.**  Earl  of  Claren- 
don's Life,  p.  430,  4S4. 

*  **  The  duke  justified  liisown  designs,  lavrag 
all  the  ill  counsels  upon  others,  chiefly  on  lord 
Arlington  ;  intiniatin|r  plainly,  that  the  root  of 
all  errors  was  in  the  king  and  the  duke  of  York. 
He  said,  *  Hunting  was  a  good  diversion,  but 
if  a  man  would  hunt  uith  a  brace  of  lobsters 
he  would  have  but  ill  sport.'  He  had  used 
that  figure  to  myself;  hut  had  then  applied  it 
to  prince  Rupert  and  lord  Arhngton.  It  was 
now  understood  to  go  higher."    Burnet. 

t  "  Son  of  the  earl  of  Dorset,  to  which  title 
he  succeeded  in  1677,  having  been  created  earl 
of  Middlesex,  1675.  He  was  a  volunteer  in  the 
first  Dutch  war,  in  1665,  and  the  night  before 
tlie  engagement,  composed  tbe  famous  song, 
*  To  all  you  ladies  now  at  land,*&c.  At  the 
Revolution  he  was  early  engaged  in  the  inter- 
est of  the  prince  of  Orange,  and  was  pitched 
upon  to  convey  tbe  princess  (afterwards  qoeea) 
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why  will  you  pttt  him  out  of  all  capacitjf 
Tlioi^h  his  relation  to  him  were  ever  to  near/ 
or  obligations- ever  lo  great,  woo  Id  have  bim 
answer  his  accnsniions :  but  bear  him  fint. 

Mr.  Sec.  Ctwentty,  This-  duke's  is  not  the 
•ame  case  with  the  duke  of  Lauderdale's.  The 
kijig  ma?  turn  anj  man  out  of  bis  service,  and 
especially  on  voor  desires;  but  when  it  shall 
be  upon  record,  that  the  duke  has  uttered  such 
words  against  the  king,  if  a  man  asks  whether 
fuch  words  are  treason,  it  roajr  be  represented, 
that  he  said  tlie  words,  '  of  the  king's  being  a 
knave,  and  onSt  to  govern.' 
.  Mr.  Bo$cawett  has  no  kindnen  nor  relation 
to  the  duke,  but  we  ought  to  bear  bim«  Your 
judgment  witl  not  he  thought  just,  though  it  is 
so  in  truth,  by  persons  that  midersund  not 
the  reasons;  would  have  him  acquainted  with 
Hrhat  is  against  him,  and  then  you  may  pro> 
ceed. 

Col.  Birch,  The  duke  has  not  spoken  one 
word  of  <  pnl4ic'  in  what  be  has  offered,  but 
aU  '  private/  It  seems  to  him,  that  be  would 
be  drawn  to  accuse,  bot  in  modesty  would  not 
do  it  of  himself:  would  adjourn- now,  and  let 
him  know,  if  be  has  any  *  public'  thing  to  say, 
we  are  ready  to  hear  him. 

Mi\  Garrcmaif  would  make, no  false  steps  in 
the  business;  would  adjourn  the  debate,  but 
would  have  nothing  said  to  the  doke.  He 
wemed  discomposed,  and  fumbled  with  a  pa- 
per, and  would  *  sell  his  place,'  and  could  bunt 
*  with  hounds  and  not  with  lobsters/  but  if  any 
man  desires  he  may  be  heard  on  any  *  public 
occasion,'  would  have  htm  heard,  but  not  any 
thing  '  private'  from  him. 

Lord  Cambury  observes  that  the  doke  has 
good  intelh^ence  of  what  we  do  here ;  for  he 
began  his  discourse  with  the  great  business  of 
France :  if  you  accuse  him,  he  is  pardoned, 
and  has  the  king's  pardon ;  being  so  secured, 
there  is  no  justice  4o  proceed  upon  these 
crimes :  but  suppose  he  should  acquit  himself 
«f  all  the  great  matters  relating  to  the  king, 
3Fet  here  is  a  crime  in  the  foce  of  the  sun,  a 
murder,  and  his  living  with  that  miserable  wo- 
man in  that  perpetual  adultery.  He  never 
was  tried  for  killing  her  husband,  and  would 
be -satisfied  how  you  may  try  him  ;  bot  how 
will  you  reach  him  ?  He  m|sst  be  tried  by  the 
Lords.  Every  body  knows  the  great  friend- 
ship that  you,  Mr.  Speaker,  have  tor  him  ;  and 
would  not  have  yon  write  or  speak  to  him  t 
but  if  he  has  any  thing  more  to  say,  you  may 
beer  him  to-morrow. 

Sir  Bob.  Howard  moves  to  adjourn  the  de- 
bate till  to-morrow. 

Mr.  Powle.  In  Impeachments,  '  by  way  of 
justice,'  is  another  way  of  proceeding,  but, '  in 
point  of  fame,'  every  man  must  lay  his  hand 
upon  his  heart,  in  his  judgment  of  bim. 

Anne,  out  of  the  reach  of  her  fatlier's  displea- 
sure. He  was  a  great .  patron  of  men  of 
letters,  who  have  not  been  ungrateful  in  trans- 
mittiag  1  name  with  lustre  to  posterity.  Ue 
died  in  1706.''  Biog.  Bni. 
VOL.  VI, 


Sir  John  Momon  has  attended  this  noble 
lord's  speech,  but  wonders  that  he  should  in* 
terpret'  the  weighty  a^irs  of  this  house  to  be 
bis  own  private  affairs^  and  believes,  that  hia 
mind  changed  from  what  he  had  to  say  at  fins 
upon  our  debate* 

The*  debate  was  adjourned  till  the  next  day. 

The  Speaker  reminded  the  house,  that  it  is 
against  order,  that  members  should  salute 
messengers  from  the  Lords  house,  as  if  this 
house  was  the  School  of  Compliments :  the 
Speaker  only  ought  to  do  respect  for  the  whole 
house* 

The  Speaker  reported,  "  That  he  had  pre- 
sented the  Addresses  to  his  majesty,  who  was 
pleased  to  return  Answer  to  this  efiiM^t :  "  That 
oe  was  always  ready  to  preserve  them  in  their 
Liberties  and  Properties,  and  to  secure  the 
Protestant  Religion  ;  and  would  take^care  the 
Militia  should  be  in  readiness  upon  all  occasioof 
to  secure  the  Government." 

January  14. 

HirJvhn  Montcn  vrould  know  whether  the 
Speaker  has  any  more  letters,  or  intimattons 
from  the  doke;  and  thttt,  if  he  had,  he  would 
produce  tliem. 

Sir  Eiiah  Harvey  moves  to  sttite  the  qaes« 
tion,  upon  the  matter  of  the  debate  adjourned 
yesteraay ;  the  question,  '  to  remove  the  duke 
of  Buckingham  from  his  majesty's  person,  and 
employments,  for  ever,'  to  be  the  Address  to  the 
king. 

Sir  Cf.  Wheeler  would  do  things  so  like  an 
honest  man,  that,  if  informed  of  any  other  mat* 
ter,  he  may  not  repeat  bim  of  his  votei  The 
debate  arises  fairly  from  the  first  vote,  *  all 
Papists,  and  persons  obnoiioos,  to  he  removed 
from  the  kinf!.'  That  he  will  stick  close  to.  If 
the-hoose  will  add  <  all  others  guilty  of  murder' 
he.  and  have  all  scandalous  livers  removed,  be 
is  content :  ourny  others  may  be  as  perplexed 
in  the  vote,  and  entangled  as*  he  is;  therefore 
would  come  to  a  fair  debate.  If  any  person, 
be  it  who  it  will,  is  ''SO-obm>xious,'  would  fairly 
give  his  vote  to  have  him  removed :  wonid  m 
man  be  content  that  every  duke  in  England 
that  has  killed  a  man,  or  lived  in  adultery, 
should  be  comprehended  in  your  vote  as  dan* 
gerous  to  the  government  ?  Whether  *  seixiog 
on  money,'  *  popishly  afiected'  or  *  has  made  a 
league,'  let  all  these  come  foirly  before  us: 
How  carefully  did  we  proceed  in  the  duke  of 
Lauderdale's  vote  ?  The  duke  said  '  he  was  not 
a  man  to  be  an  accoser,  bet,  if  examined,  be 
would  throw  himself  upon  the  judgment  of 
the  house;'  if  be  did  not  make  the  Lenp^ue 
(French  Alliance)  he  may  know  who  did  it: 
shall  we  lose  such  an  opportunity,  as  this  ofier 
of  the  duke's  f  Though  not  expressed,  yet'  it  is 
fairly  implied,  that  he  can  tell  yon ,  would  set 
the  saddle  upon  the  ri^bt  horse,  end  send  for 
him,  if  he  will  come. 

The  Speaker,  Dr.  WiHiams  addreSiied  binl- 
self  to  bim  thus:  *  that  his  name,  he  has  heard, 
was  made  use  of  in  the  house,  about  what  be 
should  beer  the  doke  say  of  the  kmg;  protests 

3X 
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ke  never  heard  tbe  words,  nor  said  be  heard 
them.' 

Mr.Roh.  PkUipt.  Dr.  WiUiams  told  him, 
*  That  the  words  were  not  only  spokcu  ooce, 
bot  frequeDtWt  bj  the  duke.' 

Sir  John  Cotentry  has  no  malice  against  the 
duke,  but  could  not  be  silent  when  a  worthy 
member,  col.  Titus,  can  tell  you  as  much. 

Col.  TUut  rises  up  very  unwillingly  to  speak 
in  the  matter,  for  be  has  been  under  a  misfor- 
tune from  this  person :  will  not  do  a  public 
good  lor  a  pri? ale  revenge :  he  has  heaf  d  the 
tame  things  from  Dr.  WiUiams. 

Mr.  SachevtreU,  We  are  uot  going  to  hang 
the  duke,  nor  try  him  for  his  life,  we  only  de- 
tire  to  remove  him  from  the  king.  The  qoet- 
tioo  mi|thc  have  been  yesterday,  but  lie  being 
toe  foal  we  would  not  touch  him:  Wheeler 
•aid,  '  affairs  are  not  mended  since  lord  Cla- 
tendon's  banishment;'  bot  the  house  is  a  judge 
of  that,  not  he;  bot  if  this  person  is  not  re- 
moved, will  never  move  to  have  any  removed 
more* 

Sir  Th04  Clarga.  The  duke  told  you,  *  he 
bad  no  hand  in  the  French  Alliance/  and  at 
the  same  time  that,  <  he  would  have  had  no 
•hips,  but  towns :'  Averse  from  the  war,  and 
yet  woold  have  towns  and  no  ships !  When  he 
told  yoQ,  '  he  was  not  for  breaking  the  Triple 
AUiance,'  a  thing  of  great  honour!  but* fur 

Suiting  most  of  the  towns  into  the  French 
ands»'  it  was  one  of  the  elegancies  of  speech 
which  men  call  a  Bull :  *  would  have  leave  to 
mW  his  place :'  he  has,  under  the  signet,  8,400/. 
a  year,  m  compensation  of  what  he  has  given 
for  the  place  of  Master  of  the  Hone;  and  yet 
be  affinns  *  he  has  nothing  from  the  crown :' 
the  meihod  we  take  is  by  oommoa  fame  here; 
the  wisest  parliaments  have  taken  it  before  us. 
lien.  4.  in  the  case  of  the  Abb^t  of  i  his 
Confessor,  removed  liim  for  no  other  reason 
but  for  not  beiog  loved  by  the  people,  though 
the  king  knew  nothing  against  him:  many 
more  have  been  removed  at  the  instance  of 
the  Commons :  would  not  liave  a  hair  of  his 
bead  touched,  but  a  learned  judge  (Atkius) 
•aid  here,  in  lord  Clarendon's  case  (about  re- 
moving lum)  <  Was  he  a  young  gentleman, 
and  came  to  town  with  money  in  his  pocket, 
and  eave  it  to  a  gamester  to  improve  it  for  him 
by  play,  and  he  lost  it,  believes  he  should  not 
put  another  bag  into  such  unlucky  hands  to 
plajf  for  him:'  would  have  the  question,  *  That 
M  is  not  a  man  fit  to  be  about  the  king.' 
Whom  will  you  impute  your  Grievances  to  ? 
Ko  man  *will  say,  to  the  king ;  but  if  such  a 
man's  crimes  must  be  alleviated,  he  is  for  the 
king  and  the  common-wealth  :  would,  perhaps 
move  you,  that  no  member  for  the  future,  whilst 
parliaments  sit,  should  have  the  temptation  of 
offices;  moves  for  the  single  question,  as  be- 
fore. 

Col.  Sandy i  iint  met  with  a  servant  of  the 
duke's,  who  informs  him,  <  that  the  duke  de- 
aires  to  be  heard  here  again ;  being  under  a 
•urpriie  /titerdayi  Uthai  something  farther  to 


Sir  Jompk  Trtdenkmn  says  the  same. 
Mr.  Kutsell  has  no  malice  against  the  dofce^ 
but  woold  have  this  Question  *  for  removing 
him'  pufMod ;  fearing  the  danger  the  king  aod 
the  nation  are  in,  firom  a  knot  of  persons  that 
meet  at  the  duke's,  who  have  neither  morality 
nor  Christianity,  who  turn  our  Saviour  aud  par- 
liaments into  ridicule,  and  contriTe  proroga* 
tious;  and  vioold  have  such  peiaoos  removed. 
Col.  Sand^i  remembers  that  my  Lord  Keeper 
Fiuch*  desired  to  be  heard,  and  was  beard, 
but  ran  away ;  but  the  duke  has  no  reason  te 
do  so;  you  luive  dealt  favourably  with  him: 
but  would  hear  him ;  you  cannot,  it  may  be, 
ha%e  notice  of  things  withoot  hcariog  him. 

Sir  Tho.  Lte  knows  notliing  cf  what  the 
duke  intends,  bot  he  has  been  at  the  head  of 
councils,  and  knows  much :  tlie  kingdom  is  to 
misery,  a  little  knowledge  of  a&irs  may  bring 
yuu  to  more,  and  you  may  at  last  know  the 
end :  he  has  no  design,  nor  hopes,  but  to  keep 
his  property  in  the  country :  pardons,  it  seemSf 
in  parliament  have  not  served  the  turn :  vrould 
call  in  any  man  that  can  inform  the  house. 

Lord  St,  John  is  a  frielid  to  no  man  that 
gives  ill  counsels:  any  in  the  private  Cabal 
that  advised  against  the  House  of  Commons, 
'  to  force  the  llouse  of  Commons  to  pass  Bills, 
and,  if  any  refused,  to  take  off  their  beads  tt* 
^vould  have  these  Uiincs enquired  into:  he  haf 
been  told  it  by  one  of  we  Cabal  ^. 

Mr.  Samyer  did  not  expect,  yesterday,  ex* 
coses,  from  ihe  duke,  of  his  own  actions,  but 
discoveries  of  matters  of  concernment  to  the 
nation,  relating  to  the  public;  but-wonld  not 
call  him  in  to  do  the  same  diing  aaain,  onl^ 
would  have  light  into  those  causes  that  have 
produced  such  ill  effects.  He  was  called  ifk 
only  for  discovery :  the  bouse  proceeds  not  by 
fame  of  vulgar  persons,  but  upon  things  as  plain 
as  tiie  son.  Tliis  new  li^ht,  a  thing  called  wit, 
is  little  less  than  fanaticism,  one  degree  below 
madness:  of  Democritus's  family,  ne  laugha 
always  at  all  religion  aud  true  wisdom:  we 
come  here  to  take  away  examples  of  tuch 
tilings;  such  as  this  duke  as  great  as  any.  Thia 
kind  of  wit's  best  ornament  is  most  horrid 
blasphemy,  oaths,  and  imprecations,  which  have 
done  more  hurt,  in  a  few  years,  than  all  tb« 
convents  and  Jesuits  could  do  in  100  years: 
prays,  that  the  duke  may  not  be  heard  to 
<  matters  of  excuse,'  to  acquaint  yon  with  that 


*  See  vol.  4,  p.  1,  of  this  Collection. 

t  Burnet  says,  **  That  sir  Ellis  Leighton  as- 
sured him,  that  the*  duke  of  Buckingham,  and 
ford  Berkeley,  offered  to  the  king  it  be  would 
bring  the  army  to  town,  that  they  would  ti  ke 
out  of  both  liouses  the  members  that  made  the 
opposition  to  the  declaration," 

I  The  Cabal  (so  called  from  the  initial  lct« 
ters  of  their  titles)  consisted  originally  of  CUT-' 
funj,  Arlington,  Buckingham^  Ashley,  (after* 
wards  Shaftesbury)  and  I^udc rdale.  ^  Of  these, 
three  only,  who  were  row  attacked  by  the 
Commons,  remained ;  Cliff'^rd  being ^«ad|  aiul 
SbatVesbury  laving  made  hit  peace* 
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which  nil  the  world  is  tadtfied  in;  bat  ooft- 
fined  only  to  mattert  of  diiooverj. 

Mr.  (jarrcway  fears  not  ally  thing,  the  dnke 
can  say,  in  *  eicase*  of  himself;  be  had  little 
adfanta^  upon  us  by  it  yesterdaj.  *  Seaues^ 
tering  htm  only  from  his  employments,  and  the 
king's  presence/*  is  a  i^entle  Mray,  and  would 
have  it  done  in  as  gentle  words  as  possible :  it 
is  likely  he  may  hare  been  as  ill  an  instrument 
ns  any;  you  have^grtevanoes,  hot  will  you  not 
have  the  causes  discovered?  would  call  him  in, 
and  hear  him  at  large:  would  have  lord  St. 
John's  question  asked  the  duke,  or  any  other 
delivered  you. 

Mr.  Sec.  Oroenirjf,  Lord  St.  John  said,  *  one 
of  the  Cabal  told  him,  &c.'  would  know  what 
the  meaning  of  the  Cabal  is. 

Mr.  GrarroflMty.  That  is  so  great  a  mystery, 
that  he  would  know  it  above  all  things. 

Mr.  Sec  Cttventry,  We  do  things,  not  vo- 
luntarily, but  b^  law;  the  king's  privy  coun- 
sellors f  and  it  is  perjury  for  us  to  reveal :  as 
for  the  oommittee  of  foreign  affairs  (of  which 
be  is  the  only  man  of  this  house)  wishes  (he 
protests  to  God)  that  you  knew  what  opinion 
tie  has  ever  given  of  auHirs. 

Sir  Wm,  Luoit,  The  way  is  to  hear  him  at 
large  and  then  propose  your  questions,  and  he 
4ias  time  by  it  to  ask  the  king's  leave  to  answer : 
that  has  been  anciently  done  in  these  cases. 

Mr.  Fomie  commends  secretary  Coventry 
for  his  sectesy.  This  bouse  has  liberty  to  ea* 
amine  any  man,  not  being  a  peer,  and  what  he 
discovers  is  uo  breach  of  his  oaib :  but  if  this 
•house  most  take  no  notice  of  things,  and  pei^ 
sons  are  rescued  from  punishment,  we  may  be 
all  destTOjfed.  A  privy  counsellor  may  do  it 
saiely,  without  broach  of  his  oath:  m  lord 
Strsfibrd's  case,  examination  was  upon  oath  of 
what  was  done  at  the  council-table,  and  no 
eieeption  was  then  taken  against  it :  Cabal  is 
a  new  word,  and  what  is  said  there  is  not  snid 
in  council,  any  mora  than  in  the  bed-chamber; 
and  those  few  men  of  the  Cabal  to  encroach 
upon  royal  power  as  the  dnke  of  Ireland  did, 
would  have  that  question  *  of  the  Cabal'  pro- 
posed to  the  doke. 

Sir  TAe.  Mercf.  <  Cabal^  end  <  Councii'  aro 
different,  but  we  have  power  over  boih. 

Sir  JoAm  Birkenkemf.  In  lord  Strafford's 
case  the  attorney  general,  when  he  was  exar 
mined  liero,  said,  '  he  would  answer,  when  lie 
bad  his  master's  leave:'  it  is  perjury  in  any 
privy  counsellor  to  answer  without  it. 

Sir  CAe.  Harbord.  To  give  counsel  to  the 
king '  to  take  away  privilege  of  parliament  1' 
no  council  can  protect  him. 

Seij.  MayMird,  Supposed  ihia  '  of  the  par^ 
lianient-men*s  heads'  [said  in  the  king's  council] 
'  to  be  set  upon  the  boose ;'  will  not  meddle 
with  that ;  knows  not  how  the  question  pro- 
pounded about  the  Cabal  is  oaderttood. 

Mr.  SwihevereU,  The  duke  said,  '  S,  4,  or 
5fi00l*  a  year  some  had  got ;'  wouki  have  him 
asked  to  every  one  of  them. 

The  Speaker.  The  tb'mga  proposed  ^o  be 
Mked  the  duke  be  will  state;  *  Om  prifate 


Cabal  to  destroy  the  privileges  of  this  fiousa' 
*  altering  the  government  whece  and  by  wbom?^ 
'  What  meant  by  4,  5,  or  4,000/.  a  year  gotten  P 
'  Who  got  it  f  and  by  what  means  the  Triple 
Alliance  was  broke?'  <Tbe  Smyroa  6eetset 
oponT  *  The  Parliament  Prorogued  P 

Sir  Rob.  Hotmti.  He  was  commanded  to 
fall  upon  the  Smyrna  fleet,  and  has  his  orders 
to  show  from  the  lord  high  admiral  to  do  it?. 

Sir  Nieh,  Cmrw.  *  By  whose  advice  • 
Frenchman  was  made  general  of  an  army, 
when  here  raised,'  another  question. 

Mr.  Sec.  Caotntry,  Count  Schombei^  it 
far  from  a  Frenchman;  his  mother  was  aa 
Englishwoman,  and  his  ^tlier  a  German.  He 
first  commanded  the  Scots  under  the  duke; 
and,  would  he  have  been  a  Papist,* mictions 
aco  have  been  Marshal  of  France  f.  Though 
Uermaoy  be  one  Country,  they  are  not  of  one 
mind,  in  this  war;  divers  prinoes  are  now  arm- 
ing in  Germany,  that  will  neither  obey  -the  em* 
peror,  nor  the  king  of  France :  he  came  first  t# 
marshal  Turenne,  when  be  was  a  Proiesunt. 

Sir  Wm.  Cwpentry.  What  was  said  .from 
the  bar,  of  M.  Schomberg,  needs  not  his  con* 
firmation.  This  gentleman  might  be  abler 
than  another  man,  it  may  be  reasonably  sup* 
posed,  for  the  king's  service,  having  served  long 
m  Holland,  and  knows  the  condition  of  that 
country:  would  lay  no  more  weight  on  this 
than  wiU  be  borne:  I  wish  this  was  our  great- 
est  Grievance;  the  gentleman  came  only  for 
the  command  of  the  army,  when  intended  for 
foreign  service,  and  when  that  intention  was 
laid  aside,  he  went  away. 

Sir  Tko.  Lee  is  for  avoiding  all  things  that 
give  any  umbrage  or  jealousy:  it  may  be 
thought  as  necessary  to  have  *  a  foreign  army,' 
as  to  have '  a  foreign  general;'  they  may  both 
give  umbrage  or  jeatousy,  and  therefore  woukt 
avoid  them. 

Sir  CA.  Wheeler  does  not  believe  that  an 
English  general  would  serve  for  such  purposes  ; 
but  a '  foreigner*  has  giv4n  us  great  jealousice, 
and  would  have  that  one  of  the  questions. 

Air.  Lom  would  have  it  another  Question, 
who  advised  that  the  army  should  be  appointed 
to  draw  up  towards  London,  to  awe  this  house^ 
to  make  us  vote  what  they  please  f 

*  **  This  perfidious  and  piratical  attempt  o* 
the  Smyrna  fleet,  though  performed  with  the 
utmost  bravery  and  resolution  by  sir  RobevC 
Holmes,  and  the  earl  of  Osaory,  miscarried* 
Though  the  Dutch  defended  themselves  with 
amazing  obstinacy,  they  could  not  bave.ea^ 
caped  (as  they  did)  if  sir  Rob.  Holmes  had 
condescended  to  impart  his  design  co  sir  £dw» 
Spragge,  (whom  he  met  at  sea)  and  desired 
his  assistance.  But  though  sir  Kobert  appUed 
to  him  for  intelligence  concerning  the  pame  he 
sought,  he  kept  uie  secret  thai  he  might  en- 
gross,  the  whole  honour  and  profit  to  himseU^ 
aikd  thereby  foil  into  the  disgrace  of  under* 
taking  a  bad  thing,  without  having  the  glitter 
of  good  success  to  gild  it  over.    Ralph. 

f  He  wisiaede  HuthnI  in  1676* 
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2^   Duke's  Setand  Speech  to  the  Houh   of 

Commoru, 

The  Bvke  of  Buckinghmm  was  theo  called 
ia,  as  before,  and  spoke  thus: 

**  In  the  first  place.  I  return  this  bonoarable 
lioiise  humble  thanks  for  the  honour  of  twice 
adioiiting  me ;  especiaUj  nheo  I  consider,  how 
iU  I  expressed  mjpself  yesterday  :  consider  the 
condition  1  am  in ;  in  danger  to  pass  for  a  vici- 
ous person,  and  a  betrayer  of  my  ooantiy,  all 
Che  world    over.     I  have  the  misfortune  to 
bear  the  blame  of  other  meo't  faults.    I  know 
that  it  is  laid  against  roe  the  '  revealing  the 
king's    counsels,    '  correspondency  with  the 
eoemyj  in  time  of  war/  and  '  liaviog  hindered 
ivbat  the  Council  would  have  done.'    I  hope  I 
phall  have  pardoo»  if  I  speak  truth  for  myidf. 
I  told  you,  that,  if  the  I'riple  Alliance  had  ad- 
vantage in  it,  I  had  the  honour  to  have  as  great 
a  baud  in  it  (I  speak  it  without  vanity)  as  any 
piau  :  then  upon  the  French  ambassador's  and 
other  iaielligeoce,    I    had  orders   to  compli- 
meat  upon  the  sad  subject  of  Madame.*    I 
thougbt  it  for  the  service  of  the  kingj  that  the 
French  ought  not  to  endeavour  to  be  consider- 
able at  sea ;  we  were  jealous  of  them,  that  the 
Dutch  should  make  their  peace  with  them,  be- 
cause they  had  power  to  conquer.    When  I 
returned,  I  had  ail  the  demonstrations  imaKin- 
able  that  the  French  bad  no  such  thougbiS| 
liut  ihst  the  king  of  England  should  be  master 
at  sea.    I  pretend  not  to  jadge,  whether  I,  or 
another,  was  in  the  right,  but  Leave  the  house 
to  judge.    At  that  time,  I,  and  lord  Shaftsbnry, 
were  of  ooioion  not  to  begin  a  war,  without 
advice  of  the  parliament,  and  the  afi'ections  of 
the  people,  that  the  parliament  might  join  in 
it ;  and  I  believe  the  king,  at  the  head  of  his 
parliament,  the  greatest  prince  in  the  world  t 
this  was  Shaftsbury's  opinion  and  mine,  but 
not  lord  Arlington's.    Then  I  was  of  opinion 
not  to  make  use  of  the  French  shipt  f    but 
to    have  half  the  value   of  them  in  money, 
for  English  ships,  which  would  have  been  of 
more  service ;  the  French  ships  of  no  use  to 
us,  because  of  no  esperienoe^  and  the  use  of 
our  seas,  learned  by  them,  of  great  danger  to 
us :  lord  Arlington  was  of  a  contrary  opinioo. 
I  was  tent  to  Duukirk  to  the  king  of  France, 
Arlington  to  Utrecht.    I  endeavoured  to  have 
BQoney,  instead  of  ships;  at  ray  first  audience, 
the  French  king  was  willing  to  comply  with  it, 
but,  after  some  time)  by  letters  and  returns 
from  hence,  it  was  allered.     I  make  no  reflec- 
tions, but  declare  matter  of  fact    Then  lord 
Shaftsbnry  and  I  were  of  opinion  to  order  the 
war  so,  iliat  the  French  were  to  deliver  towns 
suto  Our  bands ;  an  useful  precedent !  lord  Ar^ 
■~~ —    — 

*  King  Charles's  sister,  the  duchess  of  Or* 
leans  who,  in  1671,  soon  after  her  Kturn  from 
an  interview  with  her  broihei  at  Dover,  was 
poisoned  at  Paris,  (as  was  supposed)  by  the 
directiou  of  her  husband.  The  duke  of  Buck* 
ingham  was  sent  over,  on  that  occasioD|  with 
compliments  of  condoiedca. 
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lingtoa  was  of  opinion  to  have  no  towns  at  aU 
delivered,  for  one  year,  and  here  is  the  cause 
of  cfaa  condition  of'^affiiirs,  with  that  of  the  fleet, 
and  the  French  army  let  go  on  to  conquer ; 
they  gel  all,  and  we  Dotbin|,  and  agree  for 
none  neither ;  conaider  who  it  was  locked  up 
with  the  French  ambassador;*  my  spirit  movea 
me  to  tell  you.  When  we  are  to  consider 
what  to  do  we  must  advise  with  the  Freodi 
ambassador :  I  will  not  trouble  you  with  re» 
ports.  Look  not  upon  me  as  a  peer,  bnt  aa 
HU  honest  English  gentleman,  who  have  sa& 
fered  much  for  my  love  to  my  country.  1  had 
a  regiment  given  me,  which  was  sir  Edwaiid 
Scott's :  and,  not  knowing  the  law  of  England, 
I  gave  him  1,600/.  for  it;  no  Papists,  nor 
Irish  in  the  regiment.  I  will  sav  nothing  of 
my  estraordinary  gains.  I  have  lost  as  much 
estate  as  some  have  cot,  and  that  is  a  big  word. 
I  am  honest,  and  when  I  shall  ba  found  other- 
wise, desire  to  die.  A  man  that  has  not  gotlca 
by  all  this.  I  leave  it  to  yoa.  •  If  I  am  a 
Grievance,  I  am  the  cheapest  Grievance,  after 
all  this,  that  ever  this  boose  had :  and  m 
humbly  ask  pardon  of  the  house  for  the  froabia 
I  have  given  it." 

Questions  put  to  the  Duke  :   mith  hU  Answeru 

Then  the  Speaker  told  the  duke,  *  That  ha 
was  oommaaded,  by  the  house,  to  ask  his  grace 
sooie  Questions^  if  be  pleased  to  make  an- 
swer to  them/  The  duke  answered,  *  he  waa 
williug.' 

Questms  1.  '^  Whether  any  persons  havc^ 
at  any  time,  declared  to  him  any  of  their  ad^ 
vices,  or  ilUpurposes,  against  the  liberty  of  this 
house,  or  propounded  any  ways  to  htm  for  al« 
taring  our  government ;  and  if  they  did,  what 
was  that  advice^  and  bv  whom  ?  Amtw.  It  is 
an  old  proverb, '  over  shoes,  over  boots.'  Tliia 
reflects  upon  one  now  not  living  [lord  Clifibrd] 
and  I  would  have  pardon  for  not  oannfig  htm^ 
and  fear  it  will  be  thougbt  a  malicious  invent 
tion  of  mine.  I  have  said  nothing  yet  hot 
what  I  can  justify;  but  this  not. — S.  What  hit 
grace  meant  by  this  eipression  yesterday  *  that 
he  had  gotten  nothing,  and « that  otiiers  ba4 
gotten  3, 4,  and  6,000i. :'  who  they  w^re  that 
had  gotten  it,  and  by  what  means  }  Amsm, 
I  canuot  acquaint  you  how  they  got  ir,  because 
not  well  acquainted  myself  with  the  means  of 
getting  money.  What  the  duke  of  Ormond 
has  got  n  upon  record.  Lord  Arliiigtoa  haa 
not  got  so  much,  but  a  great  deal. — 3.  Bj 
whose  advice  the  army  was  raised,  and  Papists 
set  to  officer  them,  and  M.  Sehomberg  to  ba 
their  general  ?    Ansm.  I  cannot  say  *  by  wlmsa 

*  Reflecting  on  lord  Arlitigton.  The  French 
ambassador,  here  mentioned,  was  M.  Ron* 
v>SQy»  ^  Protestant,  whose  son  was  created 
earl  of  Gal  way,  by  king  William,  and  com« 
mended  the  British  forces  in  Portugal,  in  the 
reign  of  queen  Anne,  fiomet  says,  **  he  had 
the  appointment  of  an  ambassador,  but  would 
not  take  the  character,  chat  he  mi^ht  not  have 
a  ohapiely  and  aaM  said  in  is." 
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advice/  bat»  on  ny  bonoocy  not  by  my  advice ; 
but  was  told  by  a  mad  tbat  is  dead, '  that  lord 
Arlington  sent  for  bim,*  aad  it  will  b«  evily 
proved.— 4.  W bother  be  knows,  tbat  any  liave 
adviud  10  make  ase  of  the  army  to  awe  (he 
debates  and  retoluiioDs  of  (bis  boose  ?  Annf, 
This  is  the  same  question  of  a  discoorse  Arom  a 
men  that  is  dead  to  a  man  that  is  living.  If  I 
-had  desired  it,  I  might  have  had  the  command 
of  the  army  tbat  M.  Schomberg  bad;  bat  1 
bave  been  told,  that  lord  Arlington  woald  have 
the  govemmeut  by  an  army.-^5.  By  whose 
counsel  and  ministry  the  Triple  League  was 
made?  Amu^.  Lord  Ariinaton  and  I  were 
only  employed  to  treat,  and  finding  the  danger 
that  we  were  in  of  being  cheated,  pressed  ibe 
ambassadors  to  sign  before  tbey  had  power. 
It  was  an  odd  request'  to  the  ambassadors,  yet 
tbey  did  Agn.— ^.  Who  made  the  first  Treaty 
with  France,  by  which  the  Triple  League  was 
broken,  and  tlie  Articles  thereof  f  Amtw,  I 
made  no  Treaty. -<-7.  Who  advised  the  shutting 
op  the  £scbeqoer,  wbereby  the  orders  of  as- 
signment and  credit  of  the  exdiequer  were 
broken  and  destroyed  f  Anuff*  I  was  not  the 
adviser.  I  lost  3,000/.  by  it.— 8.  And  the  Dt» 
claratioo  about  mutters  of  Reli|Oon  made  ? 
Antw.  I  do  not  disown  that  I  advised  it,  hut 
no  farther  only  than  whet  might  be  done  by 
the  Declaration  by  law. — 9.  And  the  Smyrna 
fleet  fallen  upon,  before  war  was  declared  ? 
Amsw,  It  was  loitl  Arlington's  achrice ;  I  was 
against  it:  so  much  against  it  (as  careful  of  the 
honour  of  the  nation)  that  I  incurred  some  anger 
from  the  -  king.  Lord  Arlington  principally 
moved  it :  and  I  might  say  more  —10.  And  rhv 
second  Treaty  with  the  French  king  at  Utrecht, 
and  the  Articles  thereni  t  Amw,  Lord  Ar- 
lington tLwUl  were  sent  over  to  Utrecht,  and 
.  found  in  the  common  people  of  Holland,  in 
'  our  joamey  thiiber,  the  greatest  consternation 
imaginable :  like  burning  the  Rump  in  £ne- 
land,  crying, '  God  bless  the  king  of  England T 
and  *  cursing  the  States ;'  and  had  we  then 
gone  over  and  landed  our  men,  we  might  hnve 
oooouered  the  country ;  the  prince  of  Orange 
would  have  had  peace  with  France ;  but  what 
share  should  we  have  had  ?  Though  he  was 
the  king's  nephew,  yet  the  king  mosr  be  kind 
to  his  own  country.  If  peace  had  been  then, 
we  had  heen  in  worse  condition  than  we  were 
before :  at  last,  the  prince  of  Orange  hoped  for 
m  good  peace ;  but  I  was  not  for  France  to 
have  all,  and  Eni^laod  nothing.  The  conse# 
quence  would  have  been,  Holland  most  depend 
on  France,  if  France  had  conquered  near  Ger^ 
many.  I  tbfnk  it  a  wise  Article,  that  France 
should  not  make  peace  without  us.— -11.  By 
vrfaose  counsels  the  war  was  made,  without  a((> 
irice  of  parliament ;  and  the  parliament  there- 
upon prorogued  ?  Answ.  Lord  Shaftsbory  and 
I  were  fop  '  the  advice  of  parliament  for  the 
war.'  I  can  say  nothing  to  *  the  prorogation'. 
I  believe  the  parliament  will  never  be  against 
a  war  for  the  good  of  England  ;  and  so  debire 
the  pardon  of  the  House :  I  know  not  how 
words  may  have  slipped  aie^  and  laymyidf  at 


the  feet  of  the  House,  as  an  English  gentle- 
man.'' 

The  Dake  then  saluted  the  House,  as  before^ 
and  withdrew.  ^ 

Debate  on  the  Duke's  Answers, 

Colonel  JBircA.  What  << lie  duke  has  told  ut 
are  personal  discourses  of  one  that  <  is  dead/ 
He  may  inform  us,  if  he  pleas^,  of  one  of  those, 
'  living :'  would  have  him  declare  them,  and 
have  him  called  in  again. 

Mr.  Sawyer,  What  came  from  a  dead  man 
can  be  ot  no  use  imaginable;  but  here  i«  no 
answer  made  to  *  setting  upon  the  Smyrna 
fleet.'  Probably  he  is  less  eoilty  as  to  state 
affairs,  but  for  public  scandsT,  would  have  tlie 
Queatioo  put  -*  for  his  removal.' 

Sir  Nich.  Carem  hoped  for  great  light  froni 
the  duke,  but  he^  gives  no  light  ai  to  penons  of 
a  contrary  opinion  to  him. 

Sir  Cuurlaey  Fooh,  thinks  us  not  so  much  in 
the  dark :  thinks  this  noble  lord  will  satisfy 
you  farther  to-morrow  :  he.  named  but  one 
about  the  army,  he  may  tell  you  more. 

Sir  Tho,  Lee,  All  he  has  said  terminates  in 
one  man ;  but  he  believes  no  man  so  big  as  lie 
represents  bim :  it  was  in  his  power  to  have 
given  larger  answers  if  he  would  :  he  cannot 
believe  that  some  one  person,  without  help, 
could  carry  counsels  agamst  two  or  three ;  not 
one  evil  against  two  good  :  by  the  same  Hghr, 
you  may  send  for  him,  as  he  came  before ;  and 
if  not,  you  may  send  to  the  House  of  Peers  for 
their  leave. 

Mr.  Secretary  Coventry.  We  have  little  light 
from  the  duke  without  eifplatniug  :  no  oath  of 
secrecy  does  bind  a  man  to  pr9mnte  an  ill 
act ;  but  as  for  promoting,  or  not  promoting  a 
league,  it  is  no  sin  ?  in  one  of  tne  Answers, 
the  duke  makes  lord  Arlington  instrumental  in 
breaking  the  Triple  Alliance  ; ,  but  it  is  not  the 
duke's  saying  it,  that  makes  him  so  :  nor  lord 
Arlington's  saying  it  that  makes  the  duke  so  : 
otherwise,  happy  is  the  fint  accuser  :  would 
be  equal  on  both  sides,  but  would  ask.  Whe- 
ther any  man  believes  that  lord  Arlington 
would  own  all  this?  You  are  to  have  farther 
light  from  the  duke.  Send  to  him  to  come 
again,  if  he  be  willing,  or,  if  not,  to  the  House 
of  Lords,  for  leave  for  him. 

Col.  Birch  would  send  out  two  gentlemen  to 
know,  whether  the  duke  has  any  thing  farther 
to  say  :  that  is  parliamentary. 

Sir  Rob,  Htrward,  Some  things  came  from 
the  dtke  thai  require  us  to  proceed  more  care« 
fully,  than  we  are  about  to  do  ;  but  the  quea* 
tion  that  is  pressed  is  like  bearing  him  after, 
and  condemning  him  first.  Upon  the  whole, 
you  cannot  but  think  the  time  of  the  day,  and 
the  thing,  great  enough  to  put  us  upon  const* 
dering  it  till  to-morrow. 

Mr.  RuMul,  If  the  debate  be  adjbnrnedy 
the  duke,  by  his  power,  may  prorogue  us  again, 
lis  he  has  done  formerly. 

Mr.  Snwyer  pities  the  duke's  condition  here, 
and  the  lose  of  bit  estatf }  bot  would  baVe  yoA 
proceed  in  it|' 
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Sir  JVicA.  Pedley,  Tba  dake  may  hare  pa- 
tenu  for  life.  The  serjeant  of  your  nrace  has 
a  patent  for  bis  place,  tor  life,  and  it  is  a  free- 
bold  in  him.  You  cannot  take .  away  the 
duke*s  office  witliuut  legal  proceedings  against 
him  :  by  rule  of  law,  there  must  be  a  scire 
fac'uu :  you  cannot  put  a  man  from  his  free- 
•hold ;  and  he  would  not  have  the  question. 

Sir  X^o,  Lee  sees  not  such  denser  in  this,  as 
is  alledged  :  by  impeachinents,  the  Lords  are 
judges.  By  the  Address  we  make  to  the  king, 
the  king  cannot  grant  against  law  more  than 
is  in  his  power  would  clear  it  to  the  liouse. 
It  may  fall  out  to  have  the  same  case  before 
you  again,  and  would  not  have  any  person  out 
of  the  power  of  the  House  of  Commons. 

Mr.  Waller  moves,  not  for  the  duke's  sake, 
but  for  his  own.  You  take  away  from  him 
more  than  you  leave  him :  common  fame 
against  one  of  the  lords  is  the  same  thing  here: 
you  go  with  an  humble  desire  to  the  king  to 
have  our  judgment  put  in  execution  :  because 
you  have  not  liked  men,  they  have  been  re- 
moved :  some  sa^,  he  never  said  the  word  al- 
ledt^ed  against  him ;  others  say,  others  said 
them — no  proof— witnesses  may  be  corrupted  : 
not  many  men  are  hanged  for  want  of  their 
pardon,  if  recorded :  never  any  man  was 
hanged,  with  his  pardon  in  his  hand  :  this  is  a 
great  convulsion  of  state,  a  peer  to  come  down 
to  your  house.  If  times  are  so  corrupt,  I 
must  piece  out  my  innocence  with  a  pardon  : 
if  this  ligation  be  ever  preserved,  it  must  be  in 
this  place;  and  where  so  great  a  power  is,  if 
not  as  exact  a  justice  with  it,  we  are  not  safe : 
God  has  given  us  great  power,  and  thank  God 
for  it. 

Mr.  Sec.  Cuvmiry,  The  duke*s  office  is  a 
patent,  and  a  freehold :  the  duke  may  have  a 
ret^mpence  for  his  office. 

Sir  Cha,  Harhord,  The  duke's  office  cost 
bim  a  great  sum  of  money,  and  it  may  be  any 
roan's  case :  pray  be  tender  in  what  you  can- 
not put  the  king  upon,  in  point  of  law. 

Sir  Wwt.  Lewit.  We  uve  cause  to  be  ten- 
der in  the  things  offered,  and  *  to  desire  that 
the  king  would  be  pleased  to  give  him  leave  to 
•ell  his  place.' 

Lord  Cavendithy  should  not  be  for  the  latter 
part  of  the  question,  if  it  *  took  bis  place'  from 
bim,  for  tiie  king  may  '  give  him  leave  to  sell  it.' 

Lord  Cornbury  is  not  for  taking  away  the 
duke's  life.  Would  have  things  rightly  under^ 
stood  :  ii  concerns  not  his  freehold  ;  be  holds 
it  only  during  the  king's  pleasure.  Is  not 
against  hit  <  leave  to  sell  it  r  do  ydu  intend  to 
leave  ^  employment'  wholly  out  of  the  ques* 
tion?  He  has  a  patent,  for  gentleman  of  the 
bedchamber,  and  a  pension  for  it,  and  his 
lieutenancy  of  Yorkshire ;  and,  on  the  other 
aide,  would  not  recommend  him  to  the  king, 
and  not  think  bun  fit  to  be  about  bis  person. 

Sir  John  Duncombe  has  a  great,  compassion 
for  this  honourable  person's  misfortunes  :  what 
comfort  can  a  man  have,  after  such  a  charge, 
without  some  compeoiatioa  for  hit  place : 
which  he  moves  for. 


Mr.  Harmood  has  had  great  honoor  for  this 
person,  but  now  must  lay  aU  aside  here :  with 
what  face  cnif  you  make  such  an  Address  to  the 
kmg  ?  you  do  nothing  to  take  away  the  king'i 
charity,  in  compensation  of  bis  places,  and 
doubts  not  but  the  king  will  do  it :  it  is  a  bur- 
den greater  than  he  could  wi»h  he  had,  but 
would  not  put  it  upon  Hie  king  by  our  Address. 
.  Sir  Wm.  Coventry,  *  To  remove  hiM'  is  the 
general  sense,  but  would  not  wound  other 
men,  by  destroying  his  patent,  nor  wound  hie 
freehold,  nor  take  away  his  blood:  would 
have  added  to  the  question,  *  reserving  to  bim 
th^  profits  of  such  places,  as  of  right,  he  bat  bj. 
any  inheritance,  or  freehold.' 

Mr.  Ptmle  would  have  him  removed  out  of 
offices  that  are  granted  liim  at  bis  majesty's 
pleasure. 

Mr.  Smynfin,  Be  the  offender  ever  so  great, 
or  the  offence,  you  may  err  in  the  manner  of 
proceeding :  would  have  you  proceed  by  such 
rules  as  agree  with  justice :  in  the  duke  of  Lao* 
derdale's  case,  persons  did  prove  tkungs  against 
him  (your  members)  :  looks  for  judicial  proof 
before  you  ;  information  bss  been  but  remem- 
bers no  proof:  it  has  been  the  course  that 
great  ministers  of  state  do  cake  out  those  par- 
dons,  sometimes  one  or  two  in  a  year  :  as  to 
impeachment,  this  way  was  well ;  for  tben  all 
evidence  on  both  sides  is  heani :  does  not 
think  <  removal  from  the  king's  presence'  a  Ugbt 
thing.  Put  the  case,  you  bad  thb  upon  your 
own  membefs-— would  you  have  freehmds  taken 
away  without  proof?  Thinks  it  an  ill  prece* 
dent :  let  the  case  be  this,  Lords  or  whose  it 
will,  we  have  nothing  but  instice  for  our  own 
preservation  :  whoever  sball  judge  a  man,  and 
not  hear  him  to  the  point,  though  his  judgment 
be  just,  he  is  unjust  in  judging. 

Col.  Strangways,  There  is  no  freehold  in  a 
grant  <  at  the  king's  pleasure  :'  will  you  make 
'  Lex  et  consuetude  parliamenti'  nothing  ?  Wa 
do  as  a  grmid  jury  does,  persuaded  in  consci* 
enoe  that  the  thing  is  so.— 'Neither fornicator, 
nor  adulterer,  &c  shall  enter  into  the  kingdom 
of  Heaven' — ^Hopes  that  virtue  will  be  coun* 
tenunced  here  :  this  vote  is  only  *  to  remova 
such  a  Counsellor,'  to  restore  the  king,  and 
honour  and  integrity  unto  the  kingdom:  no 
sanguinary  law  :  not  for  taking  awaj  his  free* 
bold,  but  only  what  he  holds  at  the  king's  plaa> 
sure :  hopes  that  men  of  sobriety  and  boaeaty 
will  be  near  the  king,  and  would  have  tlie  duke 
removed. 

Sir  Tho.  Meret.  '  Removing  firom  the  king's 
person'  is,  in  constfqtience,  removing  Irom 
places  and  employments :  it  is  also  said,  *  wa 
are  heard  as  a  grand  jury,  in  impeachments;' 
but,  as  you  proceed  now,  there  are  objections  { 
you  now  give  your  last  jiidginent,  wbioever  tba 
king .  will  do.  "Says  anotl^  gentleman,  *  yoa 
have  heard  no  proofs ;'  but  these  shall  not  go 
without  an  answer:  this  House  had  great 
power  in  judgment  by  common  fame,  as  every 
one  of  us  is  told  without  doors.  Lm  Pariia* 
mentaria.  Thirty  persons,  «in  Mr.  Pnrane^a 
booki^  were  dcmd  to  be  removed  from  MNmer 
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kiogSy  becaasa  the  people  $po|ie  ill  of  them ; 
some  of  them,  though  not  a(|,  were  removed  : 
the  dake  is  a  fine  person,  and  taking  with  us, 
and  we  hare  a  tenderness  ;  but  it  does  not  be- 
conie  this  house  to  countenance  selling  of 
places :  thougli  common  fame  is  the  great  pre- 
rogaiive  of  ihis  House,  yet  would  use  it  very 
sparingly. 

Sir  John  Berktnhead  is  against  clanculnr  and 
clamlcstlne  proceedings :  in  the  common  taw, 
if  the  Christian  neighbourhood  say, '  one  keeps 
another  man's.wife,' yet  upon  his  oath  he  may 
clear  himself:  lord  Bacon  calls  common  lame 
*  a  common  liar  f  and  the  precedents  cited,  of 
removals,  were  in  ill  times :  is  against  the  latter 
part  of  the  question. 

Mr.  Fowk,  Birkenhead  said, '  the  prece- 
dents, cited,  were  of  ill  times,* — 11  Richard  9, 
a  great  while  before  his  deposing :  ihat  was  done 
in  the  S9d.  The  effects  or  those  censures  then 
kept  thinn  quiet,  till  his  deposing :  the  duke 
of  Ireland  was  then  removed,  for  encroaching 
upon  royal  power :  wishes  we  might  ever  use 
this  power  moderately,  and  that  we  had  no  oc- 
casion of  using  it  now. 

Col  Birch  is  one  of  those  who  desired  no 
resolution  of  this  matter  till  another  day  ;  and 
did  it  then  for  another  reason,  not  for  favour 
to  the  duke :  it  is  the  custom,  that  the  Speaker 
«all  for  a  clear  account,  and  wishes  it  bad  been 
now  from  the  duke :  but  cannot  a  gentleman 
give  a  clear  opinion  in  th^  question  ?  Would 
not  call  for  it :  when  once  the  debate  was,  in 
the  Convention,  of  recommending  Counsellors 
io  the  king,  it  was  answered,  *  all  the  awe  you 
have  upon  the  king's  Council  hereafter  is,  if 


they  be  such  as  the  people  have  an  ill  opinion 
of,  you  may  remove  them  ;  and  it  is  better  for 
us  then  to  name  them,  for  we  must  bo  respon- 
sible for  tliein:  shall  you  depart  from  ihis,  and 
call  for  direct  proof  of  persons  only,  and  nut 
things  ?  You  have  great  prejudide^  by  it :  you 
cannot  take  bis  Ireehold  from  him  by  your  vote, 
and  he  is  therefore  for  tlie  question. 

Sir  T/to.  Liitieton  fears,  thnt  yon  may  clash 
with  the  Lords  upon  another  thing  :  when  the 
point  was  of  removal  from  the  king's  presence, 
HO  Hen.  6,  as  now,  the  king  answered,  '  be  i^ 
content  to  remove  therh  from  his  presence^  ex- 
cept they  be  Lords,  unless  they  approve.'  Whe- 
ther any  clear  precedent,  tie  Cpmmons  oiigi- 
nally  to  go  to  the  king  to  remove,  in  case  of 
peers,  is  uot  saiibfied  :  it  is  not  the  case  of  the 
duke  of  Lauderdale,  who  is  no  peer. 

Lord  Comhwy'  Littleton  is  mistaken  ia 
the  precedeut  of  80  Hen.  6.  The  duke  of  So* 
merset>  and  the  bishop  of  Winchester,  were 
removed  :  the  words  of  the  ^accusation  were, 
*  the  people  spake  ill  of  them  :'  the  kinggranta 
the  request  of  the  Commons,  unless  to  some 
few  persons  that  were  Lords,  who  are  necessary 
about  him  :  the  Lords'  Concurrence  in  ill  beget 
aaother  debate,  but  the  king  is  still  at  the  sane 
freedom^ 

Resotklion  against  the  Duke. 

At  length  it  was  resolved, «  That  an  Addrest 
''  be  presented  to  his  majesty  to  remove  the 
**  duke  of  Buckingham  from  all  his  Employ* 
**  meats  that  are  held  during  his  majesty's 
'*  pleasure,  and  from  his  Presence  and  Councils 
"  for  ever." 


1 


234.'  Proceedings  in  the  House  of  Commons  against  the  Earl  of 

Arlington:*  S5  Charles  II.  a. £>.  1674. 


On  the  15th  of  January,  1674,  Sir  Gilbert 
Gertard  states  to  the  House  of  Commons,  that 
be  has  a  Complaint  against  a  great  minis- 
ter of  state,  the  earl  of  Arlington  f ;  all  great 

*  See  an  account  of  him  in  the  Note  to  Cl»> 
rendon'ftCase,  p.  307,  of  this  volume. 

t  '*  Bennet,  advanced  afterwards  to  be  earl 
of  Arlington,  was  made  secretary  of  state,  by  the 
interest  of  tlie  popish  party,  [in  1662.]  He  was  a 

Eroiid  man.  His  parts  were  solid,  bat  not  quick. 
[e  had  the  art  or  observing  the  king's  temper, 
and  managing  it  beyond  all  the  men  of  that 
time.  He  was  believed  a  Papist.  He  had  once 
professed  it,  and  when  he  died,  he  again  recon- 
cilied  hmself  to  that  church.  Yet  in  the  whole 
course  of  his  ministry,  he  seemed  to  have  made 
it  a  maxim,  that  the  king  ought  to  show  nu 
favour  to  popery,  but  that  all  his  ai!airs  would 
be  spoiled,  if  ever  he  turned  that  way ;  which 
made  the  Papists  become  his  mortal  enemies, 
and  accuse  hun  as  an  apostate,  and  a  betrayer 
of  their  interest.''  Burnet. — He  died  in  1686, 
leaving  an  only  daughtt^r,  married  to  king 
Chario'f  favoiinte  son,  xh^  duke  of  Grafton, 


affairs  and  transactions  go  though  his  hands  i- 
he  has  been  the  great  treasurer ;  the  manage* 
ment  of  that  must  pass  by  him :  he^has  no  pre^ 
judiceto  him,  or  disobligation  from  him,  hut  ic 
is  a  duty  be  owes  the  kwg  and  nation  :  it  was 
jost  npon  your  heels  the  taking  away  your  Li- 
oerties,  contrary  to  the  laws  of  the  kingdom  ; 
and  to  back  this,  an  Army  was  raised  of  dan- 
gerous men,  unfit  to  command  ;  nothing  haa- 
passed  for  some  years  but  through  his  ba^s ; 
the  Army,  the  Declaration  ;  he  the  great  con* 
duit-pipe;  this  instance  maay  within  tiiese  walls 
know,  and  abroad  he  is  reported  a  papist^  and 
reconciled  to  the  church  of  Home:  in  the 
Journal  you  may  6nd  the  Act  for  suppressing 
Conventicles ;  upon  his  majesty's  power  to  sus- 
pend Laws  in  the  Proviso;  upon  the  division  of 
the  house,  Arlington  staid  in  for  it  with  not 
above  SO:  every  thing  passed  through  his  hands; 
all  Licences  according  to  the  declaration. 

He  then  opened  and  presented  to  tlte  House 
the  following 

Articlfs  of  treasonable  and  other  Crimea 
of  High  Misdemeanor  against  the  Earl 
of  Arlington,  principal  Secretary  of  State: 
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I.  **  That  the  said  earl  hath  been  a  con- 
stant and  most  vehement  promoter  of  Popery 
and  Popish  Coonsels  :  1.  By  procuring  com- 
missions lor  all  the  Papists  lately  in  com- 
mand, and  who  made  tticir  applioution  to  him, 
as  a  known  favourer  of  that  fnction ;  there 
being  not  one  commission  signed  by  the  other 
secretary  ;  many  of  which  commissions  were 
procured  and  ^i'^ned  by  him,  since  the  teveml 
Addressesof  the  two  houses  of  parUament  to 
his  mujesty  and  the  passing  the  late  Act 
against  Popery  :  3.  By  procuring  his  majesty's 
letter,  command mg  Irish  papists  and  rebels 
to  be  let  into  corporations^  and  admitted  into 
the  commissions  of  the  peace,  and  other  offices 
of  trust  military  and  civil,  coutrar^r  to  tlie  esta- 
blished laws  and  constitutions  ol  that  realm, 
to  the  great  terror  of  the  king's  protestant 
aabjects  there  :  3.  By  not  only  setting  up  mod 
supporting  the  aforesaid  Papists  there,  but 
bringing  the  most  violent  and  fiercest  of  them 
to  command  companies  and  regiments  of  the 
kiog's  English  subjects  here  to  the  great  dis- 
honour and  danger  of  this  kingdom :  4.  By 
openly  and  avowedly  entertaining  and  lodging 
in  hit  family  a  Popish  priest,  contrary  to  the 
luiown  laws  of  the  land  ;  which  said  priest  was 
a  noted  solicitor  and  promoter  of  the  Popish 
faction,  and  has  since  fled  out  of  this  kingdom. 
5.  By  procuring  Pensions,  in  other  mens 
names,  for  Papist  officers,  contrary  to,  and  in 
illusion  of  the  late  act  of  parliament :  6.  By 
obtaining  several  Grants  of  considerable  snms 
of  money,  to  be  charged  upon  the  revenue  of 
Ireland,  for  the  moftt  violent  and  peroicioas 
papists  there  ;  particulary  S,000/.  for  one  colo- 
nel Fitx  Patrick,  a  notorious  Irish  rebel,  whose 
mother  was  hanged  in  the  late  war,  for  mur- 
deriog  several  Eiijglish,  and  making  candlei  of 
their  fnt ;  this  grant  being  procured  for  the 
said  Fitx  Patrick  at  a  time  when  he  was  ac- 
cused to  the  lord  Arlington  of  high  crimes,  by 
the  now  lord  lieut.  of  Ireland  :  7.  by  procur- 
ing  his  majesty  to  release  several  Irish  Papists 
fsome  whereof  deeply  engaged  in  the  horrid 
rebellion  of  that  kingdom))  the  chiefties  or 
bead  rents  reserved  to  the  crown,  out  of  the 
forfeited  estates  of  Papists  there,  being  a  prin- 
cipal part  of  his  majesty's  revenoe  in  tnat  king- 
dom. 

II.  '<  That  the  said  Earl  had  been  guilty  of 
nan^and  undue  pi^actices  to  promote  his  own 
greatness ;  and  liath  embezzled  and  wasted 
the  treasure  of  this  nation ;  1.  By  procuring 
vast  and  exorbitant  Grants  for  himself,  both  in 
England  and  Ireland,  breaking  into  the  set- 
tlement of  tlint  kingdom,  and  dispossessing  se- 
veral English  Adventurers  and  Soldiers  of  their 
properties  and  freeboids,  in  which  they  were 
duly  and  legally  stHted,  without  any  colour  of 
reason,  or  suggestion  of  right.  S.  By  charging 
excessive  and  almost  incredible  snms  for  false 
and  deceitful  incelltgenoe  :  3.  By  procuring  his 
majesty's  hand  for  the  giving  away,  between 
his  firnt  entrance  into  his  t»ffice,  tlie  value  of 
three  millions  of  sterling  money,  at  the  least ; 
the  several  Grants  whereof  are  extant^  oeunter- 


signed  by  him,  and  by  him  only.  4*  That  the 
said  Earl,  presuming  to  trample  upon  all  estates 
nnd  degrees  of  the  subjects  of  this  realm,  the 
better  to  subdue  thorn  to  his  M^ill  and  pleasure, 
Imth  causelessly  and  illegally  imprisoned  mmny 
of  his  majesty's  subjects.  5.  That  he  did  pro^ 
cure  a  principal  peer  of  this  realm  to  be  un- 
justly imprisoned  and  to  be  proclaimed  traitor, 
without  any  legal  proceed  or  trial ;  and  did  ma- 
licfously  suborn  false  witness,  with  money  to  take 
away  his  life,  upon  pretence  of  treaonabU 
worils. 

III.  <<  Thattheaaid  Earlhath  faWy  and trai- 
terously  betrayed  the  great  trust  reposed  in 
bun,  by  bis  majesty,  as  counsellor  and  prin- 
cipal secretary  of  state;  1.  By  entertaining 
a  more  than  usual  intimacy  with  tl>e  Fiencn 
ambasaador  *  nat  only  lodging  him  in  his  biiuse, 
but  letting  him  into  the  king's  moai  aecrec 
counsels.  12.  By  altering  hi  private,  and  smgly 
by  himself,  several  solemn .  determinations  of 
his  majesty's  councils.  3.  By  procuring,  n 
stranger  tj  have  the  chief  cummand  of  the 
late  raised  army,  for  invasion  of  Uolhindy  to 
the  great  di»honour  and  diseouragement  of  aU 
the  loyal  nobility  and  gentry  of  this  nation.  4. 
By  advising  his  majesty  to  admit  of  a  squadron 
of  French  ships  10  be  joined  with  oor  English 
fleet ;  the  sad  consequence  whereof  we  ham 
since  felt,  notwithstanding  the  king  of  France 
bad  agreed  to  send  a  suppl)  of  money,  in  or- 
der to  the  having  ^the  fleet  wholly  Engliali. 
S.  Whereas  the  king  was  advised  by  several 
of  his  council  to  press  tlie  French  king  to  de-^ 
sistfrom  making  any  further  progress  in  fats 
conquest  of  the  inhud  towns  of  IloHand, 
whereof  England  was  to  have  no  benefit,  and 
to  turn  his  arms  updn  those  maritime  town» 
that  were  by  the  treaty  to  have  been  ours,  big 
lordship  gave  the  king  counsel  to  desist ;  where- 
by that  part  of  our  expectation  was  wholly  fraa- 
trate.  6.  Whereas  the  king  was  advised,  bj 
several  of  his  council,  not  to  enter  into  this 
war,  till  bis  majesty  was  out  of  debt,  and  had 
advised  with  las  parliament,  bis  lordship  was  of 
opinion  to  the  contrary,  and  gave  his  advice  ac- 
cordingly. 7.  When  the  French  ships  were 
dispersed  after  the  late  Fight  at  aea,  and  had 
lost  all  their  anchors  and  cables,  by  reason  of 
the  fool  weather  that  then  ensued,  he  persuaded 
hii  ronjesty  to  send  them  fourscore  cables  and 
anchors;  although  it  was  then  objected,  and  he 
knew  it  to  be  true.  That  his  majesty  had  not 
at  that  present  time  any  more  in  bis  stores  than 
would  supply  his  own  ships,  in  case  of  the  like 
necessity.  8.  He  hath  traiterously  correspon* 
ded  with  the  king's  enemies,  beyond  the  seaa, 
nnd  contrary  to  the  trust  repos«i  in  him,  hath 
given  intelligence  to  them.*^ 

The  above  Articles  being  delivered  in  at  tb« 
Clerk's  table  and  read, 

Sir  Robert  Carr  -essores  the  hoose  that  b* 
does  not  oppose  the  bringing  in  the  Articles, 
or  any  thing  objected  against  lord  Arlington  ; 
but  he  has  a  letter  to  the  Speaker  to  be  com* 
miratcated  to  the  home. 
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Lord  OMm  kaowt  Ait  b«t  IrbM  1i^9  bceii 
mid  vciit^rday  maj  fa«^  b^c^n  ^b*  oocttion  of 
this  Letter,  and  would  have  it  read. 

» 

The  Earl's  Ixtrt,^  to  the  Hovsb  «f  Commoiis. 

The  Speaker  moTci  that  he  may  read  lurd 
Arlini^toa «  Letter.  The  Letter  wai  read  ac* 
cordin^y,  as  follows : 

*  Mr.  Speaker ;  hearing  that  the  hnnournble 
'  Home  of  Commons  are  iDforroiogthemsetves 
'  of  poblic  affairs,  wherein,  I  humbly  conceives 
*  what  I  can  say  may  be  of  use,  and  sati^fuc- 
^  tion  to  them,  I  beseech  you  to  do  me  the 
'  favour,  by  the  means  of  this  house,  to  obtain, 
'  leave  for  me  to  be  beard  by  the  honouraMe 
'  house.  Arlingtoiv.' 

Mr.  Tfiomai  Lee  moves  that  lord  Arlington 
may  be  asked  the  same  Questions  with  the  duke 
of  Buckioghamy  excepting  that  of  M.  Schum- 
bergy  being  one  of  the  Articles  lord  Arlington 
is  accused  of. 

Mr.  Sec.  Cirventry  hopes  that  the  house  will 
not  vote  that  we  shall  examine  him .  no  mem- 
ber of  the  Lords  house  can  answer  us. 

Sir  William  Lewu,  lie  is  at  his  own  pleasure 
for  answering  oor  questions  :  he,  by  his  letter, 
offers  information  only. 

Sir  Thomas  Lee,  He  is  judge  of  bis  own  diKre- 
tton  ;  you  may  ask  him  what  you  please. 

Sir  liobert  Carr  believes,  that  any  question 
this  house  will  ask  this  noble  lord  he  « ill  answer. 

The  Speaker  reminded  the  house  of  making 
a  noise  yesterday,  and  that  we  ought  not  par- 
ticularly to  salute  any  man^  because  the  respects 
of  the  boose  are  paid  by  the  Chair;  an  irregular 
motion  w  hen  performed  by  any  else. 

Sir  Edmund  Jenuin£S,  If  you  lose  the  op. 
portunity  of  asking  him  questions  here,  per* 
baps  you  will  not  see  him  aj^aio. 

Col.  Birch,  Can  any  thing  be  more  natu* 
ral  than  asking  of  questions  ?  and  the  Speaker 
has  drawn  questions  this  way  and  that  way, 
till  you  have  come  to  the  bottom  :  if  he  gives 
full  Answers,  you  need  go  no  farther  :  it  was 
not  so  managed  yesterday. 

Sir  Cha rlet  Harbord.  I  f,  upon  the  relation  he 
makes,  you  find  no  cause,  then  would  have  no 
questions  asked  ;  you  cannot'  examine  a  peer, 
nor  can  you  send  f^ir  him  again. 

Mr.  SachevereU  would  have  no  questions 
asked  him  tn  accuse  himself :  five  of  the  ques* 
f  ions  concern  him,  and  be  would  have  all  tlicse 
laid  aside. 

2^  Earl's  Speech  to  the  HoT7tR  ^Commohs. 

The  Earl  ofArlingtbD^as  admitted  into  the 
boose,  in  the  same  manner,  in  all  respects, 
with  the  duke  of  Backingbam.  He  then  Spoke 
to  this  efiect : 

^  I  acknowledge  the  honour  the  House  has 
^oae  me  in  admitting  lAe  to  speak  here ;  in 
private  conversation,  and  at  dinners,  I  have 
nee  with  a  paper  of  Articles  e^ainst  me,  in  tbe 
Mitiirt  of  an  Impeachment,  thovgh  u)xm  un- 
mnm  grounds  t  hud  I  ••omchiBtBBory  at 


imioeence,  I   assure  myself 'of  all  Ai¥onr 
this  House:  I  have  a  badmenoiy,  i^nd  so  muil 
make  use  of  papers.  * 

•*  I  reduce  tbe  accusations  to  three  he«d«. 
1.  Matter  of  Religion,  fl.  MatterofWar  afid 
Treaties.  S.  *  Partienlar  Fortone  and  Acqnt« 
sttions  I  have  got  since  the  king's  Restoration, 

**  t«t,  For  Religion.  1  never  did  one  act  to 
derogate fi*om  the  pmtestant religion,  neither. 
have  I  heard  fiiaf0,nor  made  any  recondliutiq]^ 
to  the  Church  of  Uome.  I  hope  ^ou  will  not 
rest  upon  aspersions,  unless  any  honourable 
inenibem^ill  aver  it  on  his  hnuwlt- d&e,  and,  if 
so,  I  am  content  it  should  pass  for  a  convict 
tion.     1  am    eccusfd,  of   having  a    part  in 

*  composing    the    declaration'  for  Liberty  of 

*  Conscience.'  I'was  present  in  d«if ncH  wlien 
it  was  reso|ied,'lhet,in  time  ofwur,  it  mf^ht 
beofgreat  advantage  to  do  any  temporary  thing 
till  the  parliament  might  consider  of  it  ;  but^' 
as  soon  as  I  was  ctmvinced  that  it  was  contrary 
to  laws  I  was  the  first  roan  that  advised  to  > 
desist  from  wiiat  was  not  tenable  by  law  ;  as 
for  what  concerns  the  papi'^s  (Roman  Catho* 
lies)  I  sappose,  that  according  to  the  ftinction 
of  my  place,  1  might  pen  it,  but  it  was  brought 
to  me  changed  to  what  was  resolved  in  council  x 
to  the  charge  of  being  'a  favourer'of  Papists,* 
I  answer,  in  particular  I  have  favoured  thoso 
of  tbe  Church  of  England  ;  but  I  have  promis- 
cuously obliged  men  of  merit,  without  distinc* 
tion  of  religion. 

To  the  9nd.    ''  That  I  have  promoted  Irisb 

*  Papists  and  Rebels,  to  be  let  into  corponC* 
'  tions  and  commissions  of  the  peace,  offices  c/f 

*  trust,  military  and  chril,  &c.'  This  is  so  ill  im* 
puted  to  me,  that  I  was  not  at  London,  at  tlio 
council,  but  at  my  country  h^use,  when  the 
order  was  made.  Any  gentleman  here,  that 
knows  the  forms  in  this  matter,  can  tell,  that 
these  letters  are  by  the  king's  particalar  dW 
rection. 

3.  **  Bringing  the  most  violent  Papists  into 

*  command  of  companies  and  re^imentvof  tho 
'  king's  English  subjects,  6cc.  and  though  they 

*  refused  the  oaths  by  the  act  enjoined,  procur^ 
'  ing  them  new  commissions.''  It  was  affirmed 
to  me,  that  colonel  Panion  would  take  the  oaths  , 
and  test,  arid  by  his  lookt  seemed  to  accept  hit 
commission  accordingly.  I  dare  pronouoco 
that  not  one  commission  was  signed  by  me» 
bnt  for  such  as  went  into  foreign  parts,  and 
were  not  likely  to  return. 

4.**  *  That  I  stopped  prosecution  of  the  f\ncf 

*  in  Ireland  of  one  Fitxpntrick/  My  hand  if 
noway  seen  in  it,  bnt  in  an  order  for  bb  proy 
secution.  A  letter  was  sent  me  from  |tfao 
tordWutenant  of  Ireland!  but  I  gave  no  in* 
terroption  directly  nor  indirectly  to  liis  pro* 
secution. 

5.  **  *  Entertaining  and  lodging  in  my  bomt 
'  a  Priest,  contrary  to  the  known  laws»  a  ttoted 

*  solicitor  of  the  I'^pisb  faction,  &c.*  1  know 
of  ni»Be,  exeeift  father  Patrich,  that  ever  ik«» 
qnented  my  noose,  unless  by  chance^  Qf^ 
some  sodden  eaieigeqcy,'^    - 

(k  •«  <  Tbail  was  tiui  «dhristr  to  b«^ tlM 
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<  war,  wohout  opulent  of  parliumfnt.'  WMr 
^ver  oiliers  mav  have  dope,  few  htd  a  more  pcK 
sitive  share  in  hiodering  it  ihao  onjielf.    Tbeve 

•  j^aa  no  such  tbiiig  as  *  coostraining  the  amba»- 
}  tadors  to  sign/  as  vas  alicfC<U*  What  «As 
jdone  was  on  the  other  side  of  the  ifater,  andd 
was  fi^Qs^ible  of  all  approaches  of  ▼aplation  of 
jtbe  league ;  in  this  I  oan  scarce  vindicate  ipjs^lf 
without  reflection  on  others  s  I  caoaoi  aaniiy 
liut  will  lay  before  jou  my  preaomptioiis  and 
others  in  this  business.  France,  to  bring  the 
.duke  of  BuckiogUaio  on  their  side,  oootrived  his 
going  pver  to  PariSy  on  pretence  of  some  easy 
.coacties  for  the  king,  which  he  had  lea?e  for. 
The  king,  warned  fiylt  by  bo  means  to  meddle 
with  afiiirs,  The  king  of  France  ased  him 
well,  and  gave  him  |i  jewel.  He  couoselled 
me  about  it;  to  requite  him,  I  told  him  in 
v^hat  state  matters  lay :  'I  see  you  fast  to  the 
'  Spiuii»h  interest,  if  you  will  procure  ine  a  peur 

*  sion  from  tlie  Spanish  ambassador;'  the  duke 
^ook  the  pleasure  of  telling  the  tale,  and,  upon 
piy  honour,  I  appeal  if  many  have  not  heard 

.  ihe  duke  say,  with  oitths,  <  Arlington  is  to  be 
f  turned  out,  and  he  would  furnish  the  king  with 

*  a  better  seci^tary ;'  which  he  might  easily  have 
jdooe.  The  first  time  the  duke  discovered 
liimself,  be  desired  to  go  with  a  compliment 
into  France,  which  might  have  been  done  by  a 
more  ordinary  man.  Ue  had  authority  to 
^und  that  court,  and  brought  word  of  the 
French  resolutions  for  war,  and  so  magnified 
^t  king  and  his  ministers,  that  all  wondered 
Ht  it.  He  brought  accounts  of  resoluttonrof 
France  for  our  interest,  but  no  particulars ; 
fcimeiimes  serbusly,  sbmetirae4  pleasantly.  The 
itiug  told  me  the  reporii.  I  answered,  *  £t- 
'  amine  the  thing,  and  be  not  guided  by  pacii- 

*  cular  partiaUty.'  t  have  leave  firpm  the  king 
for  my  coming  hither,  for  the  poq^ation  of  my- 
:«)f.  *  I  am  taxed  with  having  spoiled  Ibe 
treaty  with  France.  Many,  that  I  can  name^ 
I>re8ent  in  council,  hn*o  beard  the  duke  say, 
'  I  am  persuaded,  what  lord  Arlington  says  is 

<  with  reflection.    Either  I  did,  or  did  not  say, 

<  he  changed  ilie  Treaty.'  I  fear  the  Duke 
has  furgot  the  Trefity.  This  French  Treaty 
poo^med  the  Triple  Alli«npe ;  the  king  estar 
blished  it  in  the  (reaty.  It  is  true,  the  progiress 
^f  the  war  has  begotten  some  disturbance ;  as 
the  bMsiness  of  Qherl^jroy.  If  France  discurbi^ 
^if  Treaty  ifi  violated]  Franco  was  thus  warn- 
ed. Vhe  king  of  Franco  asked  leave  for  so^ie 
forces  to  p^ss  through  Flanders;  Mooteri 
tnv^liinya  civi(  denial ;  which  being  re^eqted 
hy  the  k^Qg,  on  the  behalf  of  Fianc^  diverted 
$be  Freo^h  king  from  marchiogp 

^  As  for '  the  deliveiy  of  tcnvnt  to  us,'  it  is 
fo  silly  a  t)iip|;,  that^t  de$erv^  not  en  eoswer. 
We  have  ever  pressed  France  for  mOB€y  ip^ 
^tcja^  <^  ships.  Fftmoe  h$d  stmes;  but  could 
pot  spare  mqney*  The  Ving  lebt  to  complL 
mej^  tb^iiioK  at  Frsipce  at  po^kirk;  Bs^cl^iug. 
iiam  ojired  hinyetfj  a»d  yrft^t^  of  thiejgs  un- 

*  See  the  duke  of  ^u^ogham's  Sp^e^h, 


knomi  to  met  t»o  ^liipod  mtnbdmn  to  sraii' 
upon  so  mat  a  king,  so  obliging,  when  are  ap* 
proached  so  near  the  war.  Ambassador  Mon- 
tagu, under  the  kio^s  own  head,  was  com- 
manded not  tp  spetk  to  *  tlye  ministers,  but  to 
the  king  of  France  himself;  6,000  men  for  the 
king  to  mointaiii . *  I  pressed  the  king  that  Moiw 
tague  might  desist  firom  that  proposition. 
Buckingham  eras  the  head  of  them,  and  hia 
officers. 

'*  As  to  my  charge  of  '  being  privately  sknt 
.'  up  with  the  French  ambassador  ;*  my  doors 
were  not  shut  to  him,  nor  the  Spanish  aoibaa* 
sador ;  but  as  for  *  Pensions/  those  that  wrote 
the  paper  of  Articles  should  have  had  the  good 
manners  to  have  told  mine. 

'<  As  for  *  M.  Schombeig's  being  general  of 
'  the  Engliib;'  his  mother  was  an  English  wo-> 
man,  and  he  commanded  the  king's  troops  ia 
Portugal.  If  he  would  have  changed  his  reli-* 
gion,  he  might  have  lieen  marshal  of  France. 
It  was  not  strange  he  should  be  sent  for  to  com- 
mand, when  a  descent  was  intended  into  Hol- 
land, in  which  country  he  had  long  commanded. 
Though  Buckingham  is  a  man  ofwit  and  parts, 
yet  liis  etperience  is  little  or  none  at  all  m  mi- 
litary affairs.  Buckingham  proposed  that  he 
might  go  to  Utrecht,  and  I  be  joraed  with  him^ 
to  temper  him  with  mj  alow  pace.  Hard  by, 
the  king  of  France  stud  in  bis  camp  ten  days, 
expecting  the  Holland  Deputies;  neither  prince 
was  to  treat  without  the  other.  I  and  Hdifiuc 
were  for  moderate  courses ;  Buckingham  was 
for  exorbitant. 

**  At  to  *  the  Parliament's  not  being  ao- 
*  quainted  with  the  war  by  my  means ;'  it  was 
represented,  that  the  king  had  money  to  carry 
it  on ;  it  was  never  morcS,  nor  urged,  by  any, 
that  the  war  should  come  to  the  parliament. 
And  wS  for  our  *  having  towns,'  what  shoald  we 
have  done  with  them,  if  the  king  of  France  had 
eiven  us  half  his  conquests  ?  To  *  the  falling 
^upon  the  Smyrna  fleet  before  war  vras  de* 
'  clared  agaiust  Holland,'  I  remember  that  mj 
opinion  was  not  prevalent,  for  I  never  pre- 
tended to  maritime  affairs ;  neither  do  I  re* 
member,  that  I  had  more  concemzneiit  in  ic 
than  others.  '  That  we  should  be  eovemed 
'  by  a  Standing  Armjr.*  None  in  this  house, 
nor  out  of  it,  abommate  it  more  than  I.  I 
think'it  impossible  to  awe  it  vrith  20,000  OMni. 
I  never  heard  the  thing  said,  no,  not  by  the 
duke  of  Bockin^am.  It  was  never  in  debate 
and  we  never  had  it  in  our  mouths. 

"  As  for  *  my  having  had  extraordinaiy 
'  Grants  from  the  king,  &c.'  had  X  presumed  to 
beg  of  the  king,  as  others  haye  dooe|  I  m%ht 
bare  had  mora ;  buK  if  I  have,  lo  maintain  half 
Um  dipity  of  my  f  mployment,  I  gpi  thf  ^tlsesl 
man  tbnt  livaa.  I  never  bfiasffd  iny  tlung  ia 
England,  but  *  I  have  had  10,000t  oa<  of  Ire^ 
'  Uga4J  I  ha^  lord  Beme^s  esteiCt  in  Ireland, 
given  me,  (which  I  Vrnd)  whjch  ke  forfeile4 
m  the  Biobelliop,  w^qjcu  ^0CMM»  per  ano.  I 
provi^  I  was  never  in  ribcAion,  ami  so  I 
cU^imed  his  estates  mselA  '  Bngnnsiot  att 
Sjlffaitai^tOfl^tend^^   I ^byyU t&n^ iflfiilC 
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the  hfippMtt  nmn  io  the  world,  if  I  ml^t  retire 
from  the  mtuiagi^ent  of  ftffatrt.  Am  ^i^l^ 
mftn  of  honour  or  parts,  that  hath  had  any  ba- 
aioess  with  the  kiagi  t  have  gooe  with  kntt  at- 
silted..  .  . 

«  I  beg  pardon  for  tiring  the  house  with  this 
abropr  paper.  I  doaht  not  bat  to  he  found  an 
innoccrot  man.  If  what  I  have  said  is  applica- 
ble to  any  thing  the  house  desires  to  be  in- 
formed of,  I  will  serve  Ae  bouse:  I  think  my- 
self safe  io  your  bant}s,'aod  lay  myself  at  your 
feet.** 

Queslidnt  put  io  the  Earl:  with  his  Answers, 

'  Then  the  Speaker  desired  to  know, «'  Whe^ 
th^  he  was  pleased  to  make  answer*  to  some 
Questions  he  had  in  command  from  tiie  house 
to  ask' his  lordship?*'  Who  answered,  **  he  was 
wOling." 

Quesikn  1.  ^  Whether  any  pertons  have,  at 
aoy  tsmr,  declared  to  bhn  any  of  tUeir  advices 
or  ill  purposes  ligainst  the  liberties  of  this  house, 
Of  propound^  any  waTs  to'  him  for  altering 
the  govemmeiit;  aad  ir  they  did,  what  was 
that  advice,  and  by  whom?  Answ.  I  cannot 
apply  this  to  any  discourse  I  have  heard,  either 
puohc  or  privati^. — 9.  By  whose  advice  the 
army  was  raised,  and  Papists  set  to  officer 
them?  Ani».  On  account  of  the  war  there  was 
a  nedessity  of  aood' officers,  and  the  Paoist  of- 
ficers, many  of  them,  were  represented  more 
ikilfol;  but  cannot  apply  the  advice  to  any 
person. — d.  And  that  army  to  awe  the  debates 
of  this  house?  Answ,  I  can  sa^r  nothingto  it. 
-—4.  By  whose  counsel  and  ministry  the  Triple 
League  was'  ntade?  Answ.  It  has  been  sug- 
gested by  me.  Sir  Wm.  Temple  yas  the  for- 
tunate min  that  dispatched  it.^-5.  Who  ad- 
vised the  first  treaty  with  France?  'Answ.  The 
makiDg  that  League  was  the  concurrent  opinion 
of  us  lul.  I  did  not  expect  the  French  in  earn- 
est, if  some  blots  had  not  happened. — 6.  By 
wliosi^  adtiee  theBxcfaequer  was  shut  up  ?  Answ. 
Yon  may  eaMly  believe  I  ffas  passive  in  it.  I 
can  say  but  sospictonsr  only :  many  thing^  were 
proposed,  but  r  hnre  nothing  to  do  with  the 
IVeatary.— *7.  By  whose  irdvice  the  Declaration 
for  Dberttr  w^  made  and  published  ?  Answ.  It 
was  a  doncutrent  opinion,  and,  we  thought, 
upon  good  grounds,  and  advisable  by  law ;  but 
When  found' contrary  tfo  law,  I  detested  it. — 8. 
By  whose  advice  the  Smyrna  fleet '  wlU  fallen 
upon?  Answ.  It  was  a  concurrent  advice,  and 
1  caottot  i^pply  a  to  any  raan*s  particular  ad- 
tfce.^^9.  By  whose  advice  the  war  was  under- 
taken withoot  advice  of  pariiam^t?  Answ. 
Therd  was  all  i^bability  of  peace  imngiuable, 
and  it  was  ill  to  show  our  adversaries  any  ill 
fttstemperSy'aod  it  was  a  concorrent  opinion .*- 
10.  And  the  pailiament  prorogued  upon  it,  in 
Nov.  last?  Answ.' Ik  is  a  harti  matter  to  say 
who  was  the  adviser.  I  protest,  I  knbw  not 
th«  aothor  of  itl  t  may  wrong-penons.  I  have 
■lesamptions,  but  no  evidence.'' — Theft  his 
lordsfaipy  afVer  ssdating  the  boose,  withdrew.* 

a  MJUMtl-  Ariiargtod  sj^ke  mfoch  better  than 


RE30LrTioir  against  t^e  Eaul. 

AfVer  several  long  debates  upon  the  a^ove 
Articles,  the  qote^tion  Eieing  par,*  *'  That  an . 
**  Ajddres^  be  pre^nted  to  his  tn^jest^  to  re- 
**  move  the  earl  of  Arlingcoh  from  all  his  em- 
'*  ployments  that  are  held  during  his  majesty's 
**  pleapora^  and  from  his  majesty's  presence  and 
**  councib  for  ever  ;*'  it  pasised  io  the  negative, 

Idd  CO  isr. 

It  was  then  retdlved,  '*  That  the  Articles  be 
referred  to  a  eoamutte^  and  that  they  report . 
what  matter  is  thereia  cootained,  and  can  ha 
proved,  that  is  fit  for  an  Impeacbmenu^f 

was  eipected :    he  excused  himself,  but  with* 
out  blaming  the  king:  and  this  had  so  good  aa^ 
efiect,  that  thooah  he,  as  secretary  of  state,  war 
more  exposed  Uian  any  other,  bv  the  niany 
warrants  and  orders  he  had  sisnec^  yet  he  was 
acquitted,  though  by  a  smalt  minority.    But 
the  care  he  took  to  preserve  himself,  and  htf' 
success  in  it,  lost  him  his  hish  fkvour  with  the* 
king,  as  the  duke  was  out  of  measure  offended 
at  him.    So  he  quitted  his  post^  aud  was  made ' 
lord  chamberlain."    Burnet. 

The  Author  of  his  Life,  in  the  Biographlag? 
says,  "  That  it  was  neither  his  speech,  nor  his 
cause,  that  broaght  him  off,  but  the  personal' 
friendship  of  a  noble  person  nearly  allied  to' 
him,  vix.  the  earl  of  Ossoty,  ehlest  isou  to  the; 
duke  of  Ormond,  and  then  the  most  popular 
man  of  his  quality  ih  England,  who  stood  fot^ 
Bve  days,  that  the  debate  Tasted^  in  the  lobby  of 
the  house  of  comttions,  and  solicited  the  mem-* 
ben  in  his  favour  as  they  entered  the  house.''   ' 

t  Nothing  further  appears  to  have  been* 
done  io  this  Accusation.  *'  No  greater  mis* 
^'take,'^  says  Ualph,  **  can  be  made  by^  the  pro- 
secutors of  a  bad  minister,  than  to  onarge  him^ 
with  any  one  Article  which  they  cannot  sufiport^ 
with  undeniable  proofk.  If  he  has  it  In  lilir 
power  to  loosen  any  one  link  of  the  chain,  he 
infallibly  makes  his  escape;  and,  instead  of 
being  punished  himself,  renders  odious  his  ac^ 
cusers.  Thk  was  the  circumstance  in  the  case 
before  US:  these gendemen  had  suffered' theii^ 
Charge  to  outrun  their  evidence,  by  dealing  itl 
presutnptlons  instead  of  proofs :  lord  Arliogtoif 
saw  the  opening,  and  improved  it  with  allthd 
a^ress  imaginable:  for,  being  admitted  to  bd 
heard  by  the  house,  in  his  turn,  he  so  far  tx^ 
ploded,  or  evaded,  all  that  the  duke  bad  saiA 
the  day  before,  and  set  so  plausible  a  gloss  oil 
his  own  actions,  that  the  Impeachment  died 
away^  and  he  escaped,  even  withoot  the  leasjb 
censure:  he  had  been  charged  in  particular 
with  corresponding  with  the  king's  enemies  be"- 
yond  the  seas:  his  friends,  who  had  tbkeii 
heart  oft  seeing  him  come  off  so  trmmphamm 
catlied  upon  sir  Gilbert  Gerrard  fur  his  vOCID^ 
ers :  he  was  unprovided,  woold  hav<i  withdrawn 
that  Article,  was  not  lolowed;,  had  recourse  t* 
the  wretched  expedient  of  desiring  time;  andj 
at  last,  took  refuge  in  saying,  that  this  treacKer^ 
oas  correspondenoe  was  earned  on  during  th$ 
last'Dtttch  war.* 
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rhe  Proceedings  in  the  Court  of  KingVBench,  Exchequer, 
and  House  of  Peers,  in  the  Case  of  Sir  Sahu£L  Barnak- 
DisTOw^  bart.  against  Sir  William  Soahe,  Sheriff  of  Suf- 
folk, concerning  the  Election  of  Members  to  Parliament: 
26  Charles  IL  a.  d.  1674  * 


A  Copt  of  toe  Record  inter  Soams  aks 

.  BAA|(Aia)ISTOV. 

Placita  cftram  Domino  Rege  Rpod  Westmonas- 
tprium  de  Termiiio  Sancte  Trinitmtit  Aauo 
Rpgui  DofQiDi  Caroli  SecunHi  nunc  Kei^M 
Anglie,  &c.  ricesimo  sexto,  Rotulo  1577. 

Midd.  $s. 

Memorandum  quod  alias  sdllcet  Ter- 
niino  Pusche  ultioio  preterito  coram  Domino 
Rege  apud  Westmouast.  venit  Samuel  Bar- 
nardistoo  Baronet,  per  Tho.  Ditchfield  Attor- 
natuiu  snum  et  protulit  bic  in  curia  dicti  Do- 
mini Regis  tunc  ibidem  quandam  BilUm  suam 
▼ersus  Wiilit^lmum  Soame  Militem  nuper  Vice- 
corn  item  Coiuitaiuft  Sutfolcie  in  custodia  Mar- 
rescalli.  &c.  de  placito  traosgrcssione  super 
casum  et  sunt  v^eg:  de  proc.  scilicet  Johannes 
Doe  (-t  Ricarduy  Roe.  Que  quidem  Billa 
•equitur  in  b«c  verba  ss.  Middl.  Samuel  Bar- 
iiardislMii   Barunettus  queritur  de    Willielmo 


soum  clausit  extrcmom  nt  dictos  Dominos  Bex 
acceperaty  cujus  pretexta  subditi  dicti  Domiiii 
Regis  Cum.  Suffblcie  pred.  de  uno  Milite  «d 
cractandum  pro  utilitate  ejusdem  Com.  de&ti- 
tuti  fuerunc^  idem  Don.  Ilex  ooleos  immen 
quod  Commuoitas  Rcgoi  sui  in  dicto  Parlia- 
mento  suo  ad  negotia  dicti  Domini  Re^is  ec 
statu m  Regoi  sui  et  Ecdesie  Anglicane  a^^gre- 
gat.  ex  causa  predicta  immdrmreCur  seu  exce- 
nuaretur,    quo  minus    negotia     ilia    dsbitum 


sorcierencur.  effectum  eiden 


ix.  dicti 


Soame    Milite  uuper  Vicecomite    Comitatus '  illos  qui  hujusmodi  EJectioui  interessiot  inde 


Suffblpie  in  custodia  Mar.  MarrescaL  Domini 
Regis  coram  ipso  Rege  existentem  pro  eo 
iridelioety  quod  com  Dominus  Rex  nunc  octavo 
die  Februarii  anno  Regni  dicti  domini  Regis  nunc 
viocsimo  quinto  per  breve  suum  gerend.  daL 
cisdem  die  et  anno  emanans  extra  Cancellari- 
•m  suam  apud  Westmonasterium  predict,  in 
dicto  Com.  Middl.  adtuiic  existent,  tunc  Vice, 
comit.  Com  Suffblcie  predict,  directum,  reci- 
tando  per  idem  breve^  quod  cum  Heuiicu% 
North  Baronettos  nuper  elect,  fuerat  unus 
Mil.  Com.  predict  pru  ad  tunc  present.  Parlia- 
mento  dicti  Doaiini  Regis  inchoat.  apud  Ci%i- 
tatem  suam  Westmonustehi  octavo  die  Maii 
Aono  Ret;ui  dicti  Domini  Regis  tertio  decirao, 
ct  ab  inde  per  dlversas  Prorngatiooes  usq; 
tricesimum  diem  Octobris  Anno  Regni  ejusdem 
nunc  iitgh  victsimo  quarto  cuntiouat.  et  ab 
codem  tricesimo  die  Octobris  idem  Parliamen- 
turn  Dsq;  quartnm  diem  tuoc  instantis  Febx^- 
riiulterius  pmrogat.  fuerat,  ibidem  tuncteueoa. 
^t  pru  sequead.  Quodque  ipse  sic  elect,  et 
debito  modo  retornat.  juxia  lormam  Statuti  in 
^ujusmodi  casu  edit,  et  provis.  in  domo  infe- 
rior! comiiiunitate  Regni  dicti  Domini  Regis 
Aitglie  cqnstitut.  fuerat.  pruut  per  Record,  dicti 
Parliameiiti  ,soi  in  CaoccUaria  sua  residend. 
pkniuft  con»tabat,  ac  idem  Henricus  Nortlt 
unus  Miiitum  pro  Com.  predict,  existend.  dirm 

.  •  See'  the  statute  (7  and  8  Will.  3.  c.  7.)  to 
prevent  false  and  doutde  returns  of  members  to 
■erve  m  parliament.  See  also  the  case  of 
Sljfddleton  ©.  air  VVatkin  Williams  Wynne,  1 
Wils^m's  Rep.  125.  better  reported  in  Willes's 
ll^p.  59t.  See  also  Comyos*s  Dig.  title  Par- 
liameuc    (D.  t6.) 


Com.  Suflf.  per  breve  ill.  precipisset  quod  loco 
predicti  Henrici  in  pleno  Com.  suo  inunediate 
post  receptum  brevis  illius  unom  alium  uuiicem 
giadio  cinctum  idoneum  ct  discretum  Com. 
prtiiict.  (proclamatione  prius  de  premtssta  ac 
de  die  et  loco  facta)  libere  et  indifftreoter  per 
illos  qui  hujusmodiprodamatiou.  ill.  interessenc 
juxta  formam  Statuti  inile  editi  et  provisi  etigi 
facerety  et  nomen  ejusdem  Militis  in  ^ni bus- 
dam  indenturis  inter  predict.  Viceconuiem  et 


conficiend.  (licet  bujusroodi  eligend.'preseoa 
esset  vel  abseos)  inferi  cumq ;  ad  dictum  Par- 
lianientum  venire  faceret,  ita  quod  idem  Miles 
sic  eligend.  plenam  et  sufficientem  potestatem 
pro  se  et  Coiumunitate  Com.  predict,  haberet 
ad  facieiid.  et  consentiend.  hiis  que  in  Pariia- 
mento  de  dbmmuni  ponsilio  dicti  resni  sui 
(favente  D^)  contingereut  ordioari  super  ne- 
gotiis  ante  diciis  (ooluit  dictus  Dominus  Rex 
tamen,  quod  predictus  Vic.  Suff.  nee  aliquis 
alius  Vicecomes  dicti  Regni  sui  aliqualiter  esset 
electus)f?t  Electiouem  illamsic  factam  distiacte 
et  aperte  sub  sij^illo  eiusdem  Vic  et  aigillis 
eorum  qui  Electioni  ill.  intereoent  dicto  Do- 
mino Regi  in  Caocellariam  suam  eertificaret 
iudilate  remiuend.  Dicto  Domino  Regi  alteram 
partem  Indenture' predicte  eidem  brevi  con- 
suetam,  una  cum  eudem  brevi  prout  in  eodeoi 
brevi  pleoius  continetur.  Quod  quidem  breve 
postea  scilicet  duodecimo  die  Februarii  Anou 
Regno  dicti  Domini  Rcj^s  nunc  Ticcsimo  quinto 
supradict.  apud  Ginpovicnm  in  dicto  Com.  Suff. 
prefato  Willielmo  doame  tunc  Vic.  dicti  Com. 
ouff.  existens  deliberatum  fuit  in  forma  juris 
exeou^ndum  quodq;  predictus  WiiL  Vic,  Com. 
predicti  tunc  existend.  ad  pfox.  Com*  suum 
ejusdem  Com.  Suff.  post  receptionem  dicti 
brevis,  scilicet,  vicesimo  quarto  die  Febru« 
arii  Anno  Regoi  dicti  Domini  regis  nunc 
ricesimo  quinto  supradicto,  ac  vigore  brevis 
illius  in  pleno  com.  suo  tunc  tent,  apud  Gip- 
povicum  predict,  in  diet.  Com.  SuC  coram 
eodem  Williel.  adtunc,  Vic.  ejusdem  Com. 
breve  ilium  legi  fecisset  nee  non  pnblicam  Pro« 
clamationem  de  die  et  luco  in  brevi  predicto  in 
ea  parte  content,  fecisset  nee  non  de  uno  milite 
giadio  cincto  magis  idoAto  ct  diacreto  Com. 


J 
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predict,  jq^ta  formftin  et  eiifentUm  brevi&ilHaa 
•lifond.  adveaiend.  ad  PariwmettCiini  predictuin. 
in  pieoo  Com.  ill.  prout  ill.  per  breve  ill.  pre- 
cept, fuit  et  aecuiidum  forman  ilL  preoept«  fuit, 
videlicet  int.  iioratu  octavam  et  horam  undcci* 
uum  antea  meridirm  ejuadem  vicesimi  quarti 
die  Febniarti  Anno  viceumo  qainto  iioprfKiicto 
utper  quo  procea»um  fait  lane  ibidem  in  pieno 
Com.  iil<  ad  Electionem  niiius  aliudMiiiiis  pro 
eodem  Com.  in  loco  predicti  Henrici,  per 
Gentea  in  Com.  iUius  reudentes  ac  eidem  Pro* 
clamatiooi  interea&entet,  ac  licet  idem  Samuel 
in  eodem  pleno  Com.  tent,  apud  Gippovieom 
predict,  (qui  tunc  etdiu  anten  fuit  Miles  i;Iadio 
ciDctu«  ill  predicto  Com.  videlicet  apud  Bright- 
ivell  c6mmoraii$  etconversans  et  id  eodem  Com. 
Suff.  natQs)  secundum  exigentiam  brevis  pre- 
dicti debite  electas  et  uominatua  fuit  eodem 
viocsimo  quarto  die  Febrnarii  inter  borem  oc- 
tavem  et  boram  undecimam  fore  Milicem  Com. 
illios  in  loco  predicti  Heurici  Nortli  pro  pre- 
dicto Parlinmento  advenieiid.  pro  eodem  Com. 
ad  idem  Parliaraentum  per  majorem  name  rum 
Gentium  tunc  resideotium  infra  dictum  Com. 
SufFulcivy  predicto  tempore  Pruclaroationia  pne- 
dicti  tunc  et  ibidem  present,  eidem  Proclama- 
tioni  interesaentium  quorum  tunc  quilibet  ex* 
pendere  potuit  quadragiota  solidos  liberi  tene- 
menti  et  ultra  per  annum  infra  Com.  ill.  Ac 
licet  predictus  Willielmus  adtunc  Vict,  dicti 
Com.  Sutifolcie  existens  premiasa  satis  sciens, 
postea  scilicet  eodem  vieesimo  quarto  die  Fe- 
oruarii  anno  regni  dicti  domini  Regis  nunc 
vjcesimo  quinto  in  Cancellarium  dicti  domini 
Regis  nunc  apud  Wcitiuonasterium  predictum 
in  dicio  Com.  Middl.  brete  predict,  retornnbit 
•iniul  cum  quadam  Indenture  inter  ipsum  Vice- 
Gomitem  et  predict.  Electures  ipsius  Sam.  de 
pred.  Eleccioi-e  ipsius  Sam,  fact,  secuotiem  eii- 
g/»ntiam  brevis  pred.  Predictus  tamen  Wiliiel. 
adtvoc  Vicecoines  predicti  Cam«  Suff.  existens 
Officii  sui  debitum  miniae  ponderans,  sed  ma^ 
cbinans  et  matitioseintendensipsum  Sam.  in  hac 

{>arte  minus  rice  pref^ravare  ac  eundem  Semue- 
em  de  fiducia  et  officii  unius  Militis  Comitatus 
predict*  in  dicto  Parliamento  €xercend.  omnia 
fruttrare  et  deprivare,  et  preiHctum  Samuel,  ad 
diversus  roaguas  et  grandes  pecuniarum  summas 
expendend.  causa  re,  contra  debitum  officii  sui 
predicti  falso,  malitiose  et  deceptive  adtunc  in 
oandem  CancelUriam  apud  Westmouasterium 
predictam  ret«>rnavit,  una  cum  Inilentura  pre- 
dicta  quaod am  aliam  Indenturam  eidem  brevi  si- 
militer annex,  specitican.  Ui.  fore  lact.  inter  pre* 
Cstum  Williebiium  adtunc  nisten.  Vicecoroit. 
dicii  Comitatus  Sufibl.  ex  una  parte  et  diversas 
alias  personaa  dicti  Comitaiu»  m  Indentura  iUa 
ipeci&cataetcontiiiens,  quod  dicie  alie  persone 
Qt  major  para  totins  Comitatus  predicti  in  pre- 
dicto pleno  Comitaiu  Suffol.  apud  Gippovipum 
predictum  dicto  viceaimo  quarto  die  Februarii 
•QUO  sopmdicto  eliaerunt  quendam  Lionel. 
Talamach  Baroneltum  aliaa  dictnni  Dominum 
Uuntinp(towre  in  Regno  Scotia  in  loco  predicti 
Hcnrici  North  an.  Militem  Comitatu»  Suffol. 
predict!  prr>  Parliamento  predicto  adveniend. 
eidem  ParLiamentQ  pro  Gomitata  illo  ubi(re 
vcn)  predictus ,  XioncL  noQ  fuit  elect,  per  ma- 


{ joiem  partem  Comitatus  illius  fore  Mil.  in  toco 
predicti  Henrici  pro  Cpmitata  predicco^  prout- 
per  uliimam  Indenturam  predictam  falso  sup- 
ponitur,  ratione  pujas  quidem  falsi  retorn.  an 
predicta  alia  Indentura  per  predictum  Williel- 
mom  Vicecomitem  dicti  Comitatus  Suffol.  es- 
isten.  in  fornM  predicta  fact,  idem  Samuel  in 
domn  inferiori  pro  Commonitate  bujus  regni 
Augliein  dicto  rarliamentorad  predict,  retorn.  • 
predicti  brevis  et  diverse  tempora  postea  as- 
semblat.  apod  Westmonasterium  pred.  con- 
it  iiut.  admit  ti  non  potuit,  quousqucf  idem  Sa- 
muel iop|5etitionem  suam  Communitati  dicti 
Parliamenti  pro  remedio  soo  congruo  in  ea 
parte  exhibit,  et  post  diversas  ingentes  denar. 
summas  in  et  circa  manifi'Stationem  et  veri* 
ficationem  diete  Electionis  ipsius  Samoelis  co- 
ram dicta  Communitate  expend,  et  diversot 
labores  in  ea  parte  per^ipsum  Samoelem  susten. 
postea  scilicet  vrcesimo  Hie  Februarii  anno  reg- 
ni Domini  regis  nunc  vieesimo  sexto  per  Com- 
munitat.  died  Parliamenti  in  domo  Comrauni- 
tat.  prsMi.  admiasoa  fuil,  et  electio  ipsius  Samo- 
elis prsd.  per  Cummunitat  pr«d.  declarat.  fuit 
fore  bona,  unde  idem  Samuel  dicit  quod  ipse 
deteriOratus  est  et  dampnum  habet  ad  valen- 
tiaqa  trium  n^ille  librarum  et  inde  producit  WG- 
tarn,  &c.  Kt  modo  ad  bunc  diem^  scilicet  diem 
Veneris  proximam  post  crastinum  sancte  Tn- 
nitatia  i»to  eodem  I'ermino  nsque  quem  diem 
prsd.  Wiliiel.  habuet  licentiamad  biilam  pned. 
micrloquendi  et  tunc  ad  respondendum,  &c.' 
coram  Domino  Rege  apud  Wesmonasiefium 
venit  tam  pred^  Samuel  per  Attornatum  soum 
pred.  qoam  pred.  WiUielmus  per  Johannem'^ 
Needham  Attornatum  suum,  et  idem  WiUiel- 
mus defendit  vim  et  injuham  quandOy&c.  et 
dicet  quod  ipse  non  est  inde  culpabilis,  et  de 
hoc  ponir  se  saper  patriam,  et  pred.  Samuel 
si)i  iliter,  &c.  Ideo  ven'inde  Juratores  coram 
Domino  Rege  apud  Wesmonasteriuni  die  Ve- 
neri*  proximo  post  tns  septimamis  sancti  Mi« 
cbaelis  et  qui  nee,  &c.  ad  recogo.  &C.  quia 
tam,  &c.  idem  dies  datus  est  partibus  prM.  - 
ibidem,  £cc.  De  quo  die  jorata  pred.  inter 
partes  predictas  de  placito  pned.  posita  fuit 
inde  inter  eas  in  respectum  coram  Domino  Rck6 
apud  Westmunasteriom  nsque  diem  Jovia  m 
crastino  sancti  Martini  ex  time  proximo  se- 
quente  pro  defect  o  Juratorem,  &c.  Ad  quem 
diem  coram  Domino  Rege  apud  West,  venit 
tam  pred.  Samuel  qoam  pred.  Wiliiel.  per  at* 
tornatos  suos  prsed,  &  Juratores  jurat  illius  «z^ 
act.  similiter  ven.  qui  ad  veritatt^m  de  et  super 
prcmissis  dicend.  elect,  triat.  et  jural,  dicunt 
super  Sscramentum  tnum  quod  prasd.  Wiliiel. 
est  culpabilis  de  premissis  pred.  modo  et  for* 
ma  prout  pned.  Samuel  superius  versus  eum  qu»- 
ritur  et  a^sidunl  dampna  ipsius  Samuelis  occa- 
sione  premissorum  pred.  ultra  misas  et  costagia 
sua  per  ipsum  circa  aectam  suam  in  bac  part* 
apposita  ad  octingentas  libras,  ec  pro  roisia  ct 
custagiia  illis  ad  quadragiota  solidos.  Sed  ooisf 
curia  dicti  Dommi  Regis  nunc  hie  de  judicio 
stto  de  et  super  premissis  reddendum  nondimi 
advisaiur  diea  inde  ulterior  datus  est  panibaA 
pred.  coram  Domino  Rege  apud  Wesim,  mtpam 
diem  Veneris  proxiuMinpost  iktobat  Ptarifinik 
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bemtt  Marie  de  judicio  too  inde  aadieiid.  eo 
i|liod  curw  dicti  Doniiii  Ucgis  hie  inde  Don- 
cknn«  htc*  Ad  qucm  diem  coram  Domino 
lUge  apud  Wefttin.  T^nit  tam  prad.  Samuel 
quam  pfwl.  Wiltiel.  per  Attornatos  anoe  prvd. 
aapcr  quo  vim  at  per  cttriam  dicCi  Domini 
Bagis  Done  hie  plena  toteUectia  omnibus  et 
stni^uUs  premimis  matoraque  delibaratione  inde 
habica^  consideratiiin  eit  quod  pred.  Samuel 
BaroardifCoa  recuperet  rersus  pnrfiitom  WiK 
lial.  Soame  dampoa  sua  pr»d.  per  Juratoris 
pnid.  in  fbnna  predicia  aestes.  necftan  n^ 
nagintft  ci  octo  libras  pro  misis  et  custa|(iis 
tais  pnsd.  eidem  Samuel  per  curiam  dicti 
Domtot  Regis  nunc  hie  assensu  sua  da  incrfr> 
raenCo  adjudicat.  Que  qoidem  dampsa  io 
loco  ae  attiDgvnt  ad  nooinglnitaa  libras  etpred. 
Wilhel.  io  ndseraoordia,  £c.  Poslea  sciiicet  die 
Sahbati  vioeiimo  quarto  die  Aprilis  Anno 
Begni  Domini  Regis  nunc,  &c  vioesimo  sep^ 
timo  transcript.  Rmord.  et  piocem.  pnsd.  inter 
partes  predictas  de  pkcico  enrOm  omnibus 
tangeniibus  pretratu  cajosdara  brem  dicti 
bomioi  Regis  de  errare  corngeod.  per  prefat. 
WiliieL  Soame  in  preniissis  jprosecut.  coram 
jasdciartis  Domini  Regis  de  Commum  Banco 
et  Baronibos  de  Scaccario  dicti  Domini  Regis 
degradu  de  le  Coile  in  Cameram  Scaccarii 
iuxtaiormamStatuii  in  Parliamento  Domine 
JEiliiabethe  noper  Regine  Anglie  apod  West. 
Ticesimo  terdo  die  Noveoibris  Anno  Regni  sui 
vicesimo  septimo  tent*  edit,  a  predicta  curia 
dicti  Domini  Regis  hie  coram  ipso  Ref^e  trans- 
missa  fuerunt,  pi^ictusque  Williel.  Soame  in 
eadem  curia  Caroere  Scaccarii  comparen*  dirrr- 
sasrcau^as  et  materias  pro  errore  in  Kecordo 
et  processo  prsed.  pro  revocatione  et  adbuila- 
tione  judicii  praui.  assignavit,  ad  quos  prvd. 
Samuel  Bomardbton  in  eadem  curia,  Caroere 
Scaccarii  pnsd.  similiter  coroparend.  placitavit, 
quod  nee  m  Recordo  nee « in  processu  prsd. 
necia  redditione  judicii  prsd.  ia  ullo  fuet 
erral.  Fostmodomq;  t^ilicet  die  sabbati  de^ 
cimo  die  Junii  Anao  Regoi  dicti  Domini  Regis 
noaa  vicesimo  octavo  visis  premissis  «t  per 
curiam  Camere  Soac.  ptwd.  diligent  examinat. 
et  plenis  intellectis  tam  Record,  et  Process, 
lined.  *quam  judicio  pned.  super  eisdem 
seddiL  videbatur  curia  Camer.  Scac.  pnsd. 
quod  judicium  pned.  ▼itiosnm  et  defectivum 
in  lege  existit;  Ideo  adtunc  et  ibidem  per 
eandem  curiam  coosideratnm  fait  quod  jodi- 
oiuar  pr»d.  in  omnibas  reTersetur,  adnul* 
leior  et  penitos  pro  nullo  habeatur,  et  ouod 
pracdk  wiUiel.  ad  omnia  qoe  occasiOne 
jadicu  prssd,  amisit  restitoator,  super  qeo 
Record  prsd.  nee  aon  process,  prttd.  jus- 
lieiar.  dicti  Dom.  Regis  da  Communi  Banco 
Baron,  de  Scaoe.  dicti  Dom.  R^s  odram 
eis  to  premissis  habit  coram  Domino  Regie  ubi* 
.  ounq9  &••  remittebaatar  secund*  formam 
itatiiti  prad.  et  in  eadem  curia  dicti  Dom. 
Begpi  hie  coram  ipso  Rege  jam  ccsidtat,  &e.  Pas* 
tea soilicec  vicesimo  quarto  die  Mail  Anno  Rcgai 
Bmnini  Goliekni  ei  Mane  none  Regis  et  Regai 
AogMo  prima  Record,  et  Prooem.  prnd.  inter 
pmlea  prmd.  eom  omnibas  ea  tangeotibos  pro- 
,>cnj\lidiin  bNfik  dq  cnwa  ^anigandi  par 
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prefio.  Samuel  Baraadhton  in  ptcmimis  pimd* 
prasecot.  dido  Domino  Rig.  et  Regine  in  pr^ 
sent  I'arL  a  ptmd.  curia  dicti  Dom.  Reg.  et 
Regine  hie  transmis.  fiiit,  prediccosq,  Samod 
in  eadem  curia  Perl,  compareas,  diveiww 
caosas  and  materias  pro  erronhos  in  Reooado 
et  prooesso  prad.  pro  revocaiioiie  et  adnulhs* 
tione  Judicii  prsd.  assigoaTit;  et  pO0tea«'Sciii* 
cet  vicesimo  qainio  die  Jooii  Anao  diecofram 
dom.  et  Dom.  Reg.  et  Regine  supradict.  io 
prssd.  earia  parliameati  visis  et  p^  cortam  ' 
ibidem  dilicenter  exaroiaar.  et  pleniua  intel- 
lectis tam  Record,  et  precem  prad.  jndicso 
super  eisdem  reddit  quam  prad.  errore  superios 
asiignat.  pro  eo  quad  videior  curie  Karl.  prcd. 
quod  Record,  ill.  ia  naUo  viciosom  ant  aefe»> 
ttvum  eiistit  et  quod  Kcoord.  ill.  in  nullo  (wtt 
erratum.  Ideo  adtunc  et  ibidem  consideratma 
est  per  eandem  curiam  Pari,  prsequod  judicisMB 
pned.  in  oomibus  affinnetur  et  ia  omni  soq  ro- 
bore  stet  et  efccten. 

SirSAMVEL  Barnaedistox  against  SirM^rt- 
UAM  SoAXBy  late  Sheriff  ofSuffolk  io  B.R.* 

Case,  and  declares  that  a  writ  imued  out  of 
Chancery  to  the  defendant,  then  Sheriff  of 
Soffblk,  to  elect  a  knight  of  the  county  for  ttie 
parliament :  and  that  the  plaintiff  was  chosen 
bj  the  majority  of  freeholden,  and  that  the  de- 
fendant  returned  the  writ  with  an  indenture  of 
the  said  election^  but  malldoasly  intending  to 
deprive  the  pUiniiff, '  de  fidueia  et  officio 
'  prvd'  falso  et  deceptive,  una  dim  tndeatoira 
'  pr«d'  retornavit  unam  alteram  indentviam 
'  m  cancellaria  prod'  specificant'qood  ali«  per* 
'  sons  liberi  tenentes*vel  major  para  liberomia 

*  taientium  elegerant  queodsm  Liooeyaitt  Tol- 

*  roach,   ubi  re  vera  pned'   Uoaellus  non  (wit 

*  electus  per  majorm  aumenun  liberoniiii 
<  tenentium  ;  i^tione  cojus^'  the  Plaintiff  waa 
kept  out  of  the  House  of  Commons,  and  pat  to 
gi4at  char|;e  to  prove  hn  election  in  the  Hoaaa 
ii(  Commons.  The  defendant  pleaded  ao»' 
vuip,  and  upon  trial  at  bar,  Twisdea,  Rainsferd, 
and  Wylde  held,  and  so  dtrectal  the  Jury, 
That  if  this  double  return  was  made  iHalici- 
oosly,  thev  ought  to  6nd  for  theplaiotiff,  which 
accordingly  they  did,  and  gave  him  BOOlL 
daroagei ,  though  the  evidence  as  to  theoMH 
lice  and  fidsity,  was  very  slender.  For  the  poll 
was  granted;  upon  which  the  matter  seeming 
doubtful,  whether  some  of  them  who  voted  ibr 
the  plaintiff  bad  sufficient  freehold  to  qbalify 
them  to  give  their  votes  ;  the  Sheriff,  by  adtiee' 
of  counsel  then  present,  and  of  some  members 
of  parliament  there  alio,  made  this  double  re-* 
turn,  to  prevent  an  action  for  a  falsi;  return,  io 
case  that  it  should  appear  that  some  fieehoidqa' 
that  voted  for  the  plaintiff  had'  sufficient  ftee- 
bold.  And  after,  apon  examinatioa  in  par* 
liament,  the  election  of  the  pkdntiffwaa  adjod^ 
ed  good,  and  thedefetidant  committed  by  them 
for  making  this  double  return  ;  And  now  it  was 
moved  in  arrest  of  jodgmeat  by  Nprik,  At* 

«  2  Lcvina's  Rep;  114.  5  Keble^s  Rep.  MS, 
369,  S89>  419, 498, 4S9, 449, 586,  €64.  PoUex- 
Bap.  4;r<k  1  FraeiiittVRelp.  30D|  SSr,  390. 
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CO  cfaug^  and  expanee,  and  lo  found  by  the 
}Qby ;  bdd  the  action  lay,  and  gave  judgment  for 
the  plaintiff;  Rainsfbrd  doubting^ 

Upon  this  a  Writ  of  Error  was  brought  in 
the  Chequer-chamber,  where  six  Judges  were 
for  revershig  the  Judgment^  and  two  for  affirm* 
iug  it. 

Their  Arguments  here  foUow ;  * 


toTMy-  Geo«ra)»  wadSerifggi^  king'«  Serjeant,  that 
thi«  action  lie*  not,  and  that  no  such  action  was 
ever  yet  maintained  in  this  case ;  for  the  case  of 
Nevil  and  Stroud  was  nWer  resolved,  but  in  res^ 
pect  of  dilbicuUy  scot  to  parliament;  where  it 
never  received  a  determination.  And  the  reasons 
ibey  urged  agaloal  the  actions,  were.  First,  Be- 
cause the  falsity  or  verity  of  the  return  is  only  ex* 
tminable  in  the  House  of  CooMnons,  who 
are  the  sole  judges,  find  will  punish  such  fal* 
lities;  and  accordingly  they  nave  so  done  in 
this  case,  by  committing  the  Sheriff,  and  he 
ought  not  to  be  twice  punished  for  the 
tame  fault.  And  before  the  statute  of  H.  6.  no 
action  lay  tor  a  false  return,  and  tliat  only 
gives  an  action  of  debt  for  lOOL  Secondly,  The 
right  of  the  party  is  not  considerable  in  this 
case ;  for  this  is  not  an  office  of  profit,  bat  of 
trusty  concerning  the  state.  Thirdly,  Wbat  the 
Sheriff  does  in  this  case,  he  doth  as  a  judge; 
for  he  is  judgq  of  the  election,  and  there* 
fore  no  action  lies  against  him.  Fourthly, 
What  the  Sheriff  doth  in  this  case,  is  propter 
dificuUatemp  upon  his  doubtfulness  of  the 
matter,  and  judges  of  assiie  mar,  propttr 
difficultattm^  adjourn  an  assize:  the  Sheriff  hath 
done  no  more  in' this  case  than  laid  the  matter 
before  the  House  of  Commons,  that  the  vali-^ 
dity  uf  the  votes  may  be  there  deliberately 
examined.  To  which  it  was  answered  by  Jlfoy- 
^ard  king's  seijeant,  and  sir  WiUiam  Jones, 
solicitor,;  First,  That  here  was  malice  and  fal- 
sity io.the  Sheriff,  and  thereby  damage  and 
charge  to  the  plaintiff,  and  all  this  found  by  the 
jury,  which  is  sufficient  to  maintain  an  actiun 
in  aU  oasesy  whether  there  has  been  a  like  ac- 
tion in  such  case  or  not  before ;  for  actions 
upon  the  case  are  founded  upon  the  particular 
case,  which  b  mostly  new.  And  the  case  of 
{^evil  and  Stroud  was  Aot  for  a  double  return, 
but  ibr  making  no  return  ;  /or  there  two  were 
elected,  and  the  Sheriff  made  no  return  as  to 
poe.  and  for  that  he  brought  the  siction.  Se- 
condly, The  Qomiuitment  by  the  parliament  is 
9nly  to  punish  the  contempt  of  the  Sheriil^  as 
to  them  ancl  the  state,  but  not  to  repair  the 
party,  for  tbe  damage  he  sustained ;  and  thus  in 
several  respects,  one  mav  be  twice  punished 
pro  Mao  deikio.  As  it  fhUs  out  often  in  many 
eases,  particularly  in  criminal  matters,  wherein 
the  party  is  pnmshed  for  the. king  bv  iivdict- 
mem,  aAd  by  the  party  for  the  special  damage 
he  sustained.  Thirdly,  the  Sheriff  is  not  a  judge 
of  theelectiouin  this  case,  but  a  minister  to  take 
^  polls ;  of  which,  in  point  of  sufficiency,  the 
House  of  Commons  is  j  ndge.  Fourthly,  Though 
the  sutute  of  U.  6,  gives  to  the  party  the  iOoL 
penalty,  that  will  not  prove  this  action  does 
iV>t  lie  at  common  law.  The  parliament  in^ 
tended  only  to  give  a  certain  penalty  to  the 
pMfy,  which  was  considerable  then,  though 
not  so  considerable  now,  aud  not  leave  them  to 
f  jury's  disccetion  altogether  for  damages.  *  £t 
'adioroatur  ad  pfoximum  terminuro/  when 
Bale  being  in  court,  he,Twy9deo  andW^lde; 
focasmuch  as  the  return  is  said  to  he  '  &lso  et 
<'  viaUtiosf  et  ta  intentiont^*  to  ptit  the  plaiatiff 

9 


fiARVAauzstoH  versus  Soamb.    Ii^  Case« 

TAe  Case. 

On  the  death  of  sir  Henry  North,  one  of  tb^ 
knights  for  Suffolk,  a  writ  was  issued  forth  for 
the  election  of  a  new  member;  and  sir  Semuel 
Baroardiston',  and  my  lord  Huntingtowre^ 
were  the  two  candidates;  but  sir  Samuel  car^ 
ried  it  by  78  voices,  and  was  raturned  t  And 
my  lord  Huntingtowre  having  made  an  iatereet 
With  the  sheriff,  ||0t  the  sheriff  to  return  him 
too ;  and  he  sat  m  the  House  till  the  election 
was  there  determined  for  sir  Samuel.  Wherer 
upon  air  Samuel  Barnardiston,  for  tiiis  double 
return,  brought  an  action  upon  the  case  againsc 
the  sheriff,  and  tried  it  at  tne  KintV  bench  bar 
18  Nov.  t«74,  before  my  Lord  Chief  Justice^ 
Hale,  and  recovered  1,000/.  damages :  and  af- 
terwards a  Writ  of  Error  was  brought  in  the 
£xchequer«hamber,  and  there  the  Judgment 
in  the  King's-bench  was  reversed ;  only  Atkii^ 
and  Ellis  were  for  affirming  it. 

Judge  Ellis's  Argument  is  as  follow^th : 

First,  The  dedaration  does  consist  of  the 
Writ  to  the  sheriff,  his  Ketura,  and  the  aveA 
ment  of  the  plaintiff's  damage.  The  Writ  does 
shew  the  great  import  of  what  was  to  be  done, 
and  what  he  should  do. 

Now  as  to  the  Return :  i.  It  is  impeasihie 
to  be  a  true  return,  hot  ft  is  a  &lse  retara ;  for 
that  jtmtf/  et  semel^  both  should  be  chosen  at 
the  same  time,  that  can't  ^e :  So  then  he  hath 
not  observed  the  Writ. 

2.  The  Writ  requires  that  the  House  should  he 
full,  and  have  a  member  of  parlianeM,  but  by 
this  returo  neither  can  sit  in  parliament ;  fur  it 
appears,  that  from  the  24th  of  Feb.  S6  Car.  % 
until  the  confirmatioo  he  was  kept  out.  So  the. 
end  of  the  writ  not  at  all  observed,  and  thebiH 
siness  of  the  parliament  retavded  as  much  at 
could  be. 

3.  It  may  be  said,  This  may  be  done  by 
mistake,  he  may  mistake  tbe  law ;  hot  when 
the  plaintiff  corner  and  says,  That  he  knowing 
the  plaintiff  was  duly  elected,  and  on  purpoto 
to  keep  him  out  of  the  House,  did  falso  et  wh»- 
lUiose  make  this  retura ;  the*  here  is  a  fols^ 
and  malicious  return,  and  m^de  knowingly 
upon  him :  Then  an  action  lies. 

Then  to  consider  the  Case, 

1.  At  common  law  ;  and  I  coaeeive  2t  wiU 
lie. 

2.  The  acts  of  parliament  have  BOt  taken 
away  the  remedy  which  the  common  law  gave. 

1.  That  the  oomroos  law  ^ave  remedy ;  for 
that  it  WM  folsely  aad  malieiottsly  deA%  -ws 
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must  not  lioobt  it :  It  is  a  matter  of  fact,  and 
the  jury  have  found  it  to,  and  ihat  there  was  a 
wrong  done  to  fieroardiiton,  and  it  is  of  the 
sheriff's  own  4Dowledge :  then, 

3.  When  I  suffer  an  injurj^  joined  with  a 
losiy  the  cotumon  law  gives  me  a  remedy  for  it. 

Cooper  and  Andrews*s  case,  Hob.  43. 

T4ien  take  it  as  done  by  an  officer  of  justice, 
and  a  sworn  officer,  one  of  the  greatest  in  the 
kingdiiro :  If  it  should  nui  lie  in  that  ca>e,  there 
would  be  a  iailare  of  justice,  but  no  fiiilure  of 
wrong. 

Second,  That  in  cases  of  far  less  concern,  as 
to  officers,  it  will  lie,  and  then  ue  shall  set  in 
^is  case  what  it  will  do. 

Puwle  and  Godfrey's  case^  Rolls,  lib.  1,  63. 
Co.  lib.  19,  198.  In  thai  case  became  there 
was  a  temporal  loss  to  the  party,  though  for  a 
tpiritual  wrong,  the  law  gave  hira  damages. 

Rolls  1  lib.  1,  108,  94.  Ford  and  Eloschin's 
case  against  an  archdencon,  F.  N.  B.  47,  and 
yet  an  archdeaom  is  a  spiritual  officer :  So 
that  if  he  do  n«*t  induct  the  parson,  he  may 
have  his  remedy ;  for  where  he  suffers  a  Iom, 
the  law  gives  him  his  remedy. 

Now  here  is  injuria  et  dampnym,  he  does 
compUtiii  Hboat  the  nature  of  his  election, 
and  the  undue  return  of  an  election ;  and  to  a 
court  that  never  yet  did  give  damages  to  the 
party. 

3.  Then  when  there  is  a  colour  of  justice, 
and  a  man  d"es  proceed  in  a  legal  way,  yet 
foUo  et  matithu  an  action  lies,  Hob.  266. 
•Waterer  and  Freeman's  case.  If  a  man  will 
arrest  out*  and  put  liim  to  special  hail,  a  special 
action  of  the  case  lies  against  him. 

Cro.  3,  130.  Windham  and  Clere*s  case 
against  a  justice  of  peace:  Whereas  in  truth 
the  justice  never  had  any  complaint.  An  action 
will  lie  again»t  him,  because  be  did /alto  el  ma- 
lilioie. 

Id.  il  £.  4,  99.  9Si  If  a  misinformation  be 
in  a  court  of  jutttce,  tin  action  lies  against  him. 
Now  here  is  a  very  g  eat  misinf«»nnation  given 
CO  the  Chancery  upon  this  return. 

06;'.    This  is  a  new  case,  and  a  case  of  a 

Sreat  deal  of  danger,  and  therefore  we  must 
ave  a  great  deal  of  care  of  tnaking  new  laws. 
Antw,  It  were  endless  to  put  cases  where 
there  never  was  a  case  before ;  yet  an  action 
will  lie,  if  damage  :  there  was  no  precedent  fur 
an  action  of  the  case  for  falsely  and  malicious- 
ly accusing  one  of  treason,  before  Stiuth  and 
Croshaw's  case.    Rolls  Abr.  1.  1,  1131. 

Bulstr.  9,  970.  Jones  93.  Cro  1,  15. 
Though  there  it  was  objected,  that  never  any 
precedents  were  tliat  this  action  was  hnmn^ht 
tor  maliciously  and  falsely  accusing  one  of 
treason,  and  the  danger  of  that  action  would 
lie,  vet  the  judges  resolved  otherwise,  being 
falsely  and  maliciously ;  and  though  never  any 
precedents  could  be  shewn,  yet  they  save  jtidg> 
aient  expressly  that  the  action  would  lie. 

9  Cro.  534.  Moor  aad  Blackweirs  case : 
Objected,  That  no  precedent  could  be  found 
wharf  iiMfficieot  retttnu  havi  bteoanaoded ; 


yet  the  conrt  said,  If  there  never  was  a*pt«oe- 
dent,  they  woukl  make  a  precedent  thereof. 
Tlie  first  precedent  had  a  beginning,  and  there 
was  none  at  first. 

9.  There  is  a  great  diflerence  where  the  law 
is  silent  in  the  case. 

Before  Sude's  case  they  never  could  shew 
any  aciion  of  the  case  upon  an  indehiimimM  aa- 
$mmp$it ;  multitudes  of  actions  of  debt,  boc 
none  of  the  case,  yet  adjudged  it  would  lie : 
For  wliere  there  is  eadem  raiiiP,  there  is  tadem 
lex :  and  will  any  man  doubt  where  there  ia  a 
fiUse  return  wbetlier  an  action  will  lie  f  In  ac- 
tions of  the  case  there  is  leas  reason  to  expect 
precedents  than  in  other  things ;  tliey  grow  aa 
the  invention  of  man  grows ;  according  as  new 
fniuds  and  new  deceits  arise,  so  should  new  re* 
medics. 

06f.  Never  an  action  brought  for  siicb  a 
return ;  and  Littleton's  rule  is.  That  if  such  aa 
action  could  be  brought,  it  would  have  becis 
brought  before  now. 

Antm,  1,  My  lord  Coke  says,  The  doi 
user  of  an  action  does  not  take  awav  the  ac> 
tion,  but  ye  may  bring  the  action  if  ye  have 


9.  May  it  not  be  said  as  it  was  said  to  tlw 
former  cases  ?  There  were  accosations  of  trea« 
son,    and    false    ones    too,  and    no    actions 


brought ;  therefore  no  action  ought  to  lie 

I  cannot  see  if  ye  reverse  this  judgment,  ye 

must  reverse  many  more  of  the  same  natore. 

It  is  true,  there  is  a  great  difference,  that  if 
the  nature  of  the  thing  be  such  as  it  cannot 
be  falsely  and  maliciously,  the  adding  theee 
words  will  not  change  the  natore  ;  hot  if  the 
nature  of  the  thing  be  so,  and  the  jury  do  find 
faUo  et  malitime,  the  action  will  lie.  As  tor 
the  first  part,  as'  for  a  fidse  accusation  of  sceai- 
ing  an  apple  off  a  tree,  an  action  will  not  lie, 
thoui:h  the  declaration  n  fain  et  malitu>§ef 
for  the  nature  of  the  thing  will  not  permit  it : 
so  Moor.  491.  Palmer  and  Porter's  case, 
there  no  action  will  lie  upon  that  reason  :  but 
in  our  case,  the  nature  of  the  thing  is  of  SQcb 
a  wrong,  that  an  action  may  lie. 

Then  though  the  acts  of  parliament  may 
give  remedy,  yet  that  takes  not  away  thererocdj 
at  common  law,  which  was  his  ancient 
remedy.  Plow,  1 13,  pats  many  cases  to  that 
purpose;  and  the  difference  is  phi  in,  for  if  it 
were  no  crime  aad  iiffence  at  common  law, 
hut  given  by  the  act,  then  no  actien  could 
lie  but  upon  the  act  ;  but  where  there  was 
another  remedy,  he  may  take  either  that  as 
common  law,  or  the  other  upon  the  act. 

The  corom«in  law  gave  an  action  of  the  case 
upon  too  little  issnet  returned  by  the-sheril^ 
the  «tatute  Kivrs  an  averment,  yet  be  may  take 
I'le  action  s'ltl. 

Now  consider  the  remedy  this  act  givea, 
and  see  wh«-th<>r  it  be  so  ff^^nd  ■  remedy  :  for 
first,  he  inu^t  briuK  hit  action  within  the  time^ 
lint i ted  by  tlieact,  or  «*Ue  he  i»outofii«eact; 
now  if  there  He  a  double  « Hvm  dr pending  in 
the  too  use,  nomati  will  briog  ao  action,  depending 
that  return  undecided|  and  the  judges  will  not 
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oowitenance  such  «n  8Cti<io  ;  so  the  party  is 
quite  deprtvedf  of  hb  remecfy.  The*  seeoiidlj 
99  thb  Cftse  is  tiie  sberiffis  luu  wiibiif  the^ft 
at  ally  for  be  has  returoed  the  plMUitiflT.  .^ow 
if  this  shouJd  be  suffered,  there  would  be  au 
evasion  out  of  the  statute,  and  the  statute 
would  give  no  remedy  at  all,  Thirdilj,  it  is 
the  same  mischief  to  the  plaintiff;  ir  tnj  lord 
had  been  singly  returned,  he  might  have  vin- 
dicated his  election  as  much  as  in  this  double 
return,  and  have  been  in  the  house  as  soon. 

Obf.  This  is  a  generaf  matter,  and  all  the 
sohfeets  of  England  are  concerned  in  it  ;  and 
Co.  Rep.  3.  VVilliacn's  c&se,  where  there  is  a 
geaeroi  nuisance,  every  mtui  shall  not  have  an 
action. 

Acip.  Where  there  is  a  general  concern, 
and  no  particular  damage,  every  man  shall 
aothaiean  a^tiou;  but  when  there  is  parti* 
cular  damage  tliere  he  may.  Here  is  a  par- 
(icular  damage  to  the  plaintiff,  and  so  he  is 
well  in  titled  to  his  action.  Eep.  9.  Marie's 
case.  1  Inst.  69.  Powell's  case.  S  Cro.  fi64. 
Fineux  and  Hovenden's  caae^ 

Obf,  This  matter  is  matter  proper  to  be 
determined  in  parliameet,  and  a  hard  case 
the  sheriff  sliould  be  condemned  for  that  he 
could  not  help. 

Bap,  As  to  the  right  of  election  that  is 
determinable  there,  and  it  was  so  ;  but  for 
his  damage;  it  neither  was,  nor  could  be  exa- 
mined there.  If  the  house  of  commons  had 
given  damages,  and  the  parliament  had  broken 
ep,  how  should  be  have  recovered  them  ? 

1.  H^e  is  no  action  brought  against  a 
mem^kr, 

9.  No  action  brought  for  any  thing  done  in 
parliament, 

3.  The  return  is  into  Chancery;  the  sfaeriff^s 
work  was  ended  in  Chancery;  it  «was  filed  in 
ehancery,  and  there  remains-and  there  must  re- 
main. So  that  all'  the  malice  and  falsity  was 
done  in  Chancery ;  and  the  action  is  not 
brought  for  any  ri^ht  of  election,  but  for  what 
was  done  to  put  him  to  charges. 

If  there  had  been  an  equality  of  voices,  he 
most  have  returned  so  ;  nor  is  here  a  little 
mistake  ;  but  r^hat  is  done,  is  done  falsely  and 
maliciously,  and  with  an  intent  to  put  him  to 
charires, 

ObJ,  The  sheriflT  is  not  concerned  himself 
for  what  was  done  in  the  Commons  House. 

Answ.  He  was  not  charged  with  it  there; 
this  action  is  not  brought  purely  for  a  double 
return ;  yet  if  eo,  and  he  does  it  knowingly,  an 
action  wUI  lip,  the  return  is  plain,  for  the  sheriff 
is  a  gseat  officer  and  the  law  does  give  that 
credit  to  him,  that  it  will  not  suffer  any  aver- 
ment against  his  return,  but  an  action  t}f  the 
case  will  lie.  Rep.  11.  Bagg'scase;  and  the 
sheriff  is  a  sworn  officer,  and  the  law  imposes 
this  man  upon  me,  and  the  law  is  my  caution 
in  that  case,  and  gives  me  a  remedy. 

Obf.  Here  is  no  double  return,  for  it  is  no 
return  at  all,  it  not  being  under  seal ;  and  the 
statute  says,  all  returns  shall  be  under  the  seal 
of  the  electors :  so  here  is  no  harm  at  all ;  he 

VOL.  Y!. 
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mfgbt  baire'  p)9/t  intoi  the  hoase,  if  he  b«A 
pleasecF. 

Answ^  At  the  Common  Law  there  was  no 
/necessity  the  return  should  liave  beea  under 
the  seal  i>f  the  eleetore :  so  it  is  a  good  returft 
until  avoided,  and  not  a  void  return.  If  it  wera 
not  good  unless  under  the  seal  of  all  time  elect 
what  wilf  become  of  these  that  sit  now?  It  wa9 
iiever  doneyet,  ifhe  makes  a  return  without 
seal,  it  is  good,  prim6/hck. 

As^o  the  exemptions  taken  to  the  declaratioB, 
it  is  well  laid  in  strictness  of  pleading  ;  he  says 
iecundum  erigetitiam  brtJfU  ;  and  though  he  say* 
per  aliam  indenluram  factum,  it  was  as  much  aa 
factum  ineUntahtm,  t  Inst.  lOS.  Leo.  SIO. 
Maydwell  and  Andrewe's  case.  Howshoold 
it  be  a  rftum,  unless  it  be  to  it  should  be  ? 
And  ye  roust  intend  so  as  it  should  be,  3 
Cro.  7Sf . 

Tlie  pleading  of  Bolkley's  case  is  the  8am# 
with  this,  and  no  exceptmn  taken  to  it :  bal 
if  it  had  been  upon  a  demurrer,  there  might 
have  been  more  said  for  the  exception;  bat 
now  it  is  an  exception  upon  a  verdict,  and  it 
shall  be  intended,  that  tney  that  tried  It  had 
the  rfght  of  the  return,  8  Bulsr.  41.  Yetv. 
847.  after  a  verdict  a  vicious  plea  shall  b# 
made  fpod,  Allen  and  Nashe's  case,  3  Cro. 
53.  ibid.  371.  Southwell  and  Brown's  case 
and  Fiilwopd's  case,  4  Rep.  is  a  stronger  case 
than  has  been  cited,  and  yet  adjudged  good. 

Thoueh  there  be  no  seal,  yec  when  he  re- 
turns this,  and  a  man  suffers  damage  by  it, 
and  all  the  mischief  that  may  happen^  who 
is  the  party  would  take  advantage  of  it  ?  he 
that  has  done  the  wrong?  f^o,  he  cannot,  91 
£.4.88;  15   £.4.18,19. 

So  therefore  both  because  the  dedarattoi^ 
is  well  laid,  and  the  party  well  entitled  to  his 
action. 

The  Jndgncfit  gvghc  to  he  affimed. 

An  Aact^tfcvT  in  the  great  Case  concerning 
Election  of  Membait  to  Parliament,  by 
sir  Robert  Atkiks,  kot.  of  the  Hon* 
Order  of  the  Bath,  abd    late  one  of  the 

Judges  of  the  Court  of  Common^Pleas. 

♦ 

Trinity  Terra,  86  Car.  8. 

la  the  Coart  of  Kiog's^Benob,  Rot.  577. 

Sir  Samuel  BQrRKARDiSToy,  bart.  Plaintiff: 
Sir  William  Soame,  Defendant. 

In  Trespass  upon  the  Case. 

That  whereas  the  king,  8  Feb.  85.  of  his 
reign,  bV  a  writ  out  of  the  Chancery,  directed 
to  the  then  sheriff  of  Suffolk,,  commanded  that 
he  should  cause  an  election  to  be  mada  of  ano- 
ther knight  for  the  said  shire  in  the  place  of 
sir  Henry  North,  lately  dead ;  and  that  ha 
should  certify  the  election  under  his  own  seal, 
and  the  seals  of  those  that  were  present  at 
the  election,  into  the  Chancery. 

Which  writ,  13  Feb.  85  Car.  3,  was  delivered 
to  the  defendant,  then  sheriff. 

And,  34  Feb.  96  Car.  8,  in  full  county,  by 
3Z 
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Ihc  Mople  resident  in  thmi  co«Dty,  the  writ  wm  . 
read.  And  although  the  plaintiff  waa  duly ! 
elected  to  be  knight  for  that  coontjr,  by  the 
greater  number  of  the  people  then  resideut  iu 
cbe  said  county,  every  one  whereof  could  spend 
40j.  per  annuin  wiihia  that  county :  Aud  »!• 
though  the  d  feiidant,  tlten  sheriff  of  the  sstid 
eoonty,  premiuti  talU  icitm,  ailcpwards  the 
same  S4  Feb.  S5  Car.  2.  returned  ttie  said  writ 
into  the  Clinncery  ;  loeether  with  an  indenture 
between  him  the  said  Sheriff,  and  the  aforeteid 
•lector)  of  the  plaintiff,  of  the  aforesaid  election 
of  the  plaintiff,  made  according  as  the  said  writ 
requires* 

Vet  the  defendant,  then  sheriff,  *  Officii  sui 

*  debitum  minimc  ponderant,  srd  machinausct 

*  malitiose  intem)aii»  ipsum  Samuelem  in  bac 

*  parte  minus  rite  prcgravare,'  and  to  deprive 
the  plaintiff  of  the  trutt  and  office  of  one  of  the 
knights  of  the  shire,  to  be  exercised  in  pariia- 
ment;  and  to  cause  the  plaintiff  to  expend 
great  sums  of  money,  against  the  duty  of  his 
office 

FaUely,  maliciously  and  deceitfully  returned 
into  the  Chancery,  together  with  the  aforesaid 
indenture,  another  indenture  annexed  Co  the 
said  writ,  pnrportine  the  same  to  be  made  be- 
tween him  the  said  defendant,  then  sheriff,  of 
the  uoe  part,  and  divers  other  persons;  con* 
taining,  That  the  said  other  persons,  as  the 
greater  part  of  the  said  county,  did  chuse  one 
sir  Lionel  Talmach,  bart.  otiierwisc  Lionel  lord 
Uuutin^^towre,  as  knight  of  the  shire,  to  come 
to  parliament.  Whereas  in  truth,  the  said 
Lionel  was  not  chosen  by  the  greater  part.  By 
reason  of  which  fnlse  return  of  the  said  otlier 
indenture,  the  plaintiff  could  not  be  admitted 
into  the  lower  tiouse  at  the  return  of  the  said 
writ,  and  a  long  time  after. 

Till  the  plaintiff,  upon  his  petition  to  the 
Commons,  and  till  after  he  had  spent  divers 
great  sums  of  money  about  the  proving  of  his 
election,  and  divers  pains  and  labours  in  that 
l>eha)f  sustained,  afterwards,  scil.  1M).  F^b.  96 
Car.  2,  he  was  admitted,  and  his  election  was 
declared  to  be  ^ood* 

To  his  damage  of  3,000/. 

Piia,  Not  Guilty. 

Verdict.     Pro  quer*  dum»  800/. 

Judgment.  Pro  quer*  sir  Samuel  Barnar- 
diston,  in  the  King's-Bench,  for  the  800/. 
damages,  and  for  the  98/.  costs. 

The  defendant,  sir  William  Soame,  sued  a 
Writ  of  Error  before  the  justices  of  the  Com- 
mon-Bench, and  the  boroi:s  of  the  Exchequer, 
in  the  Excbequer^Chnmber,  to  reverse  the  said 
judgment  given  by  the  judges  of  the  KingV 
Bench. 

And  two  of  the  justices  of.' the  Common- 
Bench,  viz.  sir  Robert  Atkins,  and  sir  William 
Ellis,  upon  argument,  were  of  opinion,  That 
the  said  judgutcut  was  good  in  law,  i^d  were 
for  affirmmg  that  judgment. 

But  the  other  two  judges  of  the  Common - 
Bench,  and  the  four  btirons  of  the  Exdiequer, 
holding  the  said  judgment  in  the  KjiigVBench 
trroneous,  were  for  reversing  the  said  judgment. 


And  ihe  said  Jndgmeof  still  atanda  reeaned  ; 
but  needs  a  redress  by  error  in  parliament. 

Sir  Samuel  BARMAaDiston,  Bart.  Plaintiff^ 
Sir  WiLLrAM  So  ami,  Defendant,  in  ao 
Action  upon  the  Case. 

1  shall  divide  the  Record  into  the  seecral 
parts  of  it : 

1.  There  is  first,  the  occasion,  or  as  we  com- 
monly call  it,  the  inducement  to  tlie  action  ; 
UiAt  IS,  sir  Henry  North,  who  served  in  parlia- 
ment as  knight  of  t lie  shire  for  Suffolk,  died;  and 
a  new  writ  issued  to  chuse  another  in  his  place. 

9.  In  the  next  place,  the  right  that  acemed 
to  the  plaintiff,  sir  Samuel  Barnardistoo,  be  waa 
duly  elected  knight  of  the  shire. 

3.  The  injury  done  him  by  the  defendant, 
with  the  aggravations  of  it,  viz.  Although  the 
defendant  wril  knew  the  claintiff  was  duly 
elected,  and  though  be  dio  return  him ;  yet 
contrary  to  the  duty  of  his  office  as  sheriff,  and 
intending  to  oppreaa  him,  and  to  deprive  him 
of  the  right  he  bad,  and  on  purpose  to  put  htm 
to  great  expence  and  charges. 

He  did  falsely,  muliciouslv,  and  deceit fuHy 
return  another  iodentare  with  the  former ;  im- 
porting, that  another  person  was  chosen  by  the 
greater  part  of  the  county. 

4.  The  damage  sustained  by  the  plaintiff, 
after  the  writ  was  retunted. 

1.  He  could  not  for  a  long  time  he  admitted 
to  sit  to  do  his  duty,  and  discharge  his. trust. 

^.  lie  was  put  to  great  charges  to  prove  his 
election. 

3.  lie  did  sustain  great  pains  and  laboor. 

5.  The  right  done  him  at  last,  and  tlie  salis- 
f«iction  and  amends  made  him. 

1.  By  the  House  of  Commons.  His  election 
was  declared  good,  and  he  was  admitted  to  sit. 

2.  By  tlie  Jury.  They  have  found  the  wrong 
ditue  by  the  defendant,  and  the  damage  sustain- 
ed hy  the  plaintiff;  .indthey  have  repaired  him 
with  HOO/.  damages. 

3.  By  the  court  of  King's- Bench.  They 
have  given  judgment  for  the  plainiiffl 

And  the  question  before  us  is,  whether  this 
Judgment  be  erroneous  ?  I  hold  the  judgment 
not  to  be  erroneous.  I  am  fur  affirming  of  the 
judgment. 

1.  f  conceive  the  matter  set  foKh  in  the 
plaintiff's  declaration,  to  be  actionable.  9. 
That  the  wrong  and  injury  complained  of,  is 
such  for  which  the  law  gives  him  ^  remedy. 
And  3.  That  he  bos  taken  his  proper  remedy^ 
hy  brin^g  this  action  upon  tlie  case. 

All  this  being  in  the  affirmative,  the  proof  «f 
it  lies  upon  me. 

My  ground  and  found stion  is  this.  That 
where  one  person  does  injury  to  another,  and 
the  person  to  whom  the  wrong  is  done  sustains 
particular  damage  and  loss  by  the  injury,  there 
the  law  gives  a  remedy,  by  action,  to  the  partj 
injured. 

But  here  is  an  injury  done. 

And  here  is  a  particular  damage  suitoiaed. 

Therefore  an  action  lief* 
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I  shall  first  prove  the  groand  or  foondation, 
which  M  the  major  propotition,  Tliat  where  a 
wrong  or  iujury  is  done,  and  a  particular  da- 
mage su&taioedy  there  the  law  gives  a  remedy 
by  action. 

1.  From  the  nature  ond  quality  of  the  law ; 
which  is  to  do  right  to  all,  and  to  give  relief 
«od  redress  td  tl^se  that  receive  wrongs.  And 
should  there  be  any  case  where  a  person  might 
receive  an  injury  and  damage,  ana  yet  have  no  . 
remedy  nor  redress,  thelaw  would  be  defective ; 
which  would  be  a  reproach  to  the  law  and 
government. 

The  law  has  appointed  several  coarts,  and 
given  them  several  powers  and  jurisdictions; 
so  chat  in  the  one  or  the  otlier,  every  person 
that  has  suffered  injury  and  damage  may  make 
his  complaint,  and  liave  right  done  him. 

Sir  Edw.  Coke,  in  his  Mag.  Chart,  fol.  405, 
in  his  Expos,  upon  the  Stat,  of  W.  3,  c«  14, 
says,  It  IS  an  ancient  maxim  of  the  ommon 
l^iiv,  <  Non  reeedant  quarentes  a  curia  regis 

*  sine  remedid.*  Whoever  has  just  cause  to 
complain,  shall  have  their  just  remedy.  And 
'  curia  regis  non  debet  deficere  iu  ju»titia  ex* 

*  hibenda.' 

Both  these  rules  and  maxims,  which  have  one 
and  the  same  sense,  are  remembered  in  that 
Stat,  of  Mag.  Chart,  c.  U4, 

In  Pinchou*s  case,  9  Kep.  fol.  88,  6.  adjud. 
That  an  action  upon  tlM  case  lies  against  exe- 
cutors tor  a  debt,  due  by  the  testatnr  upon  a 
aimple  contract.  And  in  the  arguroeut  of  that 
case  it  is  said,  That  by  that  resolution,  justice 
andriglit  is  advanced,  and  the  creditor  paid  his 
just  debt;  and  if  the  debt  should  be  discharged 
by  the  death  uf  the  debtor,  it  would  (say  the 
judges)  be  a  great  defect  in  the  law,  that  there 
should  be  a  right,  and  no  remedy  for  it :  and 
the  judges  urge  the  maxim  I  mentioned  but 
now, '  curia  Domini  Regis  deficere  non  debet 
'  conquercntibus  in  justitia  exhibenda.' 

In  Meriel  Treshanrs  case,  9  Rep.  fol.  3,  it 
IS  urged  as  an  absurd  thing  in  law,  that  a  man 
should  have  wrong  done  him,  and  yet  should 
be  witliout  remedy :  and  the  reporter  does  ob- 
serve, tliat  the  judges  in  all  a^es  have  endea* 
vour^  to  put  the  rule  of  W.  2,  in  execution^ 
f  Curia  domini  regis  non  debet  deficere  conqua* 
'  rentibus  in  justitia  exhibenda.* 

Nay,  the  law  has  so  great  a  zeal  for  re- 
dressing of  wrongs,  that  as  sacred  as  the  maxims 
and  rules  of  the  law  are,  yet  if  there  were  any 
rules  or  maxims  that  stood  in  our  way  to  hin- 
der, the  law  would  break  througli  tliose  rule» 
and  maxims,  rather  than  suffer  an  injury  to  lie 
without  remedy.  4  Inst.  fol.  71,  about  the 
middle,  '  Ko  wrong  or  injury,  either  public  or 

*  private,  can  be  done,  but  it  shall  be  reformed 
'  or  punished  in  one  court  or  otlier,  by  due 
'course  of  law/  And  in  the  lower  end  of  that 
folio,  *  A  failure  ofjustice  is  abhorred  iu  law.' 

Sir  Fran,  ^acou,  amongst  the  elements  of 
the  law,  fol.  51,  delivers  this  as  a  principle, 

*  Receditur  a  placitis  juris  potius  quaui  injuria 

*  ct  delicta  remaneant  impunita ;'  which  he 
liimself  expo^ads  i»  this  sense^  the  law  will  dis- 
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pense  witli  some  maxims,  rather  than  wrongs 
should  be  URpunished. 

9.  My  next  arj^nment  to  prove  this  position, 
'  That  where  an  injury  is  done,  and  damage 
'  sustained,  the  law  gives  remedy,'  sliall  be 
taken  from  the  nature  of  an  action,  which  is  tlie 
ordinary  remedy  ilie  law  gives  for  tlie  fepairing 
of  a  private  wrong. 

Now  what  the  nature  and  definition  of  an 
action  is,  we  learn  froai  the  most  ancient  au- 
thors of  the  law,  as  Bracton  and  Fleta,  and 
the  Mirror  of  the  Justices,  as  they  are  collected 
bv  sir  £.  C.  S  Inst.  fol.  40,  and  they  all  agree 
almost  in  the  sam*  words :  '  Actio  nihil  alind 

*  eit  ^uam  jus  prosequendi  in  judicio,  quod 
'  alicui  debetur,  et  quod  nascitur  ex  malencio, 

*  vel  quod  provenit  ex  delicto  vel  injuria.'  It 
is  nothing  else  but  a  means  or  remedy  for  a 
man  to  have  right  done  him, -that  has  suffered 
wrong  and  injury. 

It  is  the  argunient  commonly  used,  and  the 
reason  given  to  maintain  an  action,  and  in  par- 
ticular an  action  upon  the  case,  vie.  That  there 
is  an  imury  done,  and  a  damage  sustained. 

Sir  £.  C.  19  Ilep.  fol.  1S8,  res.  p.  cot.  rur. 
If  a  Sumner  return  one  summoned,  or  cited  into 
the  Spiritual  Court,  where  in  troth  be  was  never 
summoned,  and  he  is  pronounced  contuvias^ 
and  thereupon  excommunicate;. he  shall  ha%'e 
an  action  upon  the  case  against  the  Sumner.: ' 
and  the  reason  given  is,  because  there,  is  tii; «ri« 
et  damnum^  It  is  the  same  case  that  is  i«-> 
ported  in  Rolls  1  Rep.  fol.  63,  by  tlie  itame  of 
Powle  and  Godfrey  :  which  I  shall  have  further 
occasion  to  mention  before  I  have  done  :  you 
have  the  nme  case  reported  by  kir  Francis 
Moor,  fol.  835. 

This  inay  suffice  to  prove  the  ms^or  propo* 
sition,  <  That  where  wrong  and  injury  is  done 
'  to  any  man,  and  particular  damage  sustained 
'  by  it,  there  the  law  entires  him  to  an  action.' 

For  the  minor  propoaiuon.  That  in  the  case 
before  us,  there  is  a  wrong  and  injury  done  to 
the  phiintiff,  and  a  particular  damage  sustained 
by  him  :  to  make  tnis  out,  I  shall  need  to  do  no 
more  than  barely  to  relate  the  very  fact;  and 
put  it  as  a  question  to  any  plain  man,  that  baa 
but  a  common  capacity,  and  no  learning,  nor 
acquired  partt ;  and  to  stand  to  bis  judgment 
in  the  case. 

And  the  case  is  no  mote  than  this :  Th« 
■plaintiff  had  the  honour  to  be  chosen  to  that 
grent  trust  and  employment,  of  a  kiii^ht  of  thm 
sliire,.  by  his  countryineu,  to  serve  in  parliai> 
ment;  by  which  he  was  justly  entitled  to 
several  great  privileges,  and  to  wages  fur  tlie 
time  he  served.  And  it  is  an  honour  and  em* 
ployment  we  all  know  is  higblv  esteemed,  and 
generally  desired  and  sought  after ;  a«idJiethaK 
desires  it,  desires  a  good  office.  The  defendant 
having  the  oflkre  of  a  sheriff,  and  being  bound 
by  his  office  and  oath  to  do  justly  and  truly, 

*  £t  prsroissa  satis  sciens  f  that  is,  well  know 
iug  the  plaintiff  had  the  only  right  to  be  re- 
turned, and  that  no  other  had  the  least  colour 
for  it,  and  where  there  was  not  tbt  least  doubt 
or  difficulty  in  the  cast  t 
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Ifae  kiof,  nod  mumoo^i.  It  b  a  pttcicttlar 
wrong  to  B.  fnr  wliioh  B.  maty  Iavc  am  acttea 
of  aisanlc  «ad  batierjFi  and  racover  HiiimiftfM  ; 
•nil  both  of  ilivm  ooafttstefK. 

So  ill  uur  case,  this  false  and  malicioM  4m»» 
bk  return,  it  was  an  injarj  lo  tba  king  and 
fcingHoo,  and  M  4be  Uoote  of  ComsMiiia^  in 
tbat  while  ilir  ekction  hf  this  ineana  was 
under  di*p«ie,  tbegf  «mnfecd  ibe  |>UMutsff^  nci^ 
«ice  oad  aaaistaace.  it  was  a  wrang  to  tbc 
county  of  Sniblk,  for  tbe  kmgkt  of  a  tbire 

*  pkuani  proteaiatein  pro  >•  et  caaM 
'  oomiutu^  ad  faciendum  et  comnntieodnaD  i* 
bot  it  was  mora  f articatariy  an  iiijurj  to  ibc 
plaintiff,  in  that  he  araa  for  tntae  time  deprirc^ 
ufttie  honour  done  bim  by  his  cauntry;  wbo 
by  their  eieciing  of  hini,  aetUed  that  cWacter 
upon  bioi,  that  be  was  '  niagis  idooeos  et  db^ 

*  cretusj*  for  tbc  writ  commands  suck  to  be 
cboson. 

He  was  hindered  fioiu  discharging  bib  trvac^ 
committed  to  him  by  his  own  conntry;  hin«> 
dered  from  doiae  senrice  to  the  king  and  kiog» 
dom;  hindered  of  his  wa^es. 

The  Stat,  of  97  H.  8,  c.  Q6,  which  sniaes 
England  to  Wales,  enacts,  That  for  every .abire 
in  Waie^  there  shall  be  cboaen  one  kiu^  to 
serve  in  parliament,  and  one  buig^is  for  every 
borough ;  oud  that  the  knigbfei  and  boif  flwcs 
fliall  have  like  dignity,  pre^Buaenoey  and  pri- 
vilege, and  shall  be  allowed  each  tees  aa  octier 
knights  and  burgewes  of  the  parliaooot  kmr^ 
and  are  allowed :  by  aduch  it  appean  there  ara 
dignities,  pre-eminences,  priviksiges  and  feaa,  b^ 
longing  to  such  ai  serve  in  parbameot;  of  wM 
which  tlie  plaintiff,  for  a  tiaw,  waa  hiudeaid  hy 
this  false  retom. 

And  that  it  does  concern  «be  fovemamat  ig 
argues  tiie  Renter  iniury  done  to  tbe  pi 
for  c^ery  meHibor  of  ^parliament,  for  tbe 
be  serves  there,  is  inatramental  in  canytng  aa 
the  government,  whioli  ia  aa  high  boaonr  to 
bim.  *  Tu  regere  imperia  popiilos,  ha  tibi 
<  eraat  artes.'    It  is  a  noble  omployaieat. 

And  since  it  does  so  aaarlycoooera  thefo^ 
verament,  we  that  are  jndgeaaboald  be  tbe  mora 
careful  to  discomage  all  abuses  oomaaitted  kff 
sberidfe  in  elections:  k  is  of  ^ast  conoewunwK 
to  tire  kingdom  that  elections  sboaid  be  fair^ 
and  returns  duly  tnade,  witboot  partiality  and 
indirect  means  need.  And  we,  hy  jadgineatSy 
should  encourage  all  rainedias  against  aoab 
abuses  and  practices. 

Besides  all  this  the  pkiatiff  has  hma  pat  la 
great  expenoes,  and  undergone  giant  laboar 
and  trouble ;  wliidb  is  a  private  and  fiarricttlar 
damage,  and  therelbre  etttilles  bim  to  hispait^ 
cular  action. 

A  ;lu«tice  of  peace  may  bave  an  acCioQ  of 
slander  in  rdation  to  bis  ottce,  yet  that  was 
not  %n  offenee  at  Common  Law  neither;  and 
yet  it  concerns  the  covamment. 

The  Stat,  of  7  if.  4,  cap.  1,  reeitfes,  That 
the  'C<*mmonB  made  a  grievous  complaint  lo 
tl>e  king,  of  the  c^idue  «lectior«  (i(  the  Imic^u 
of  tl*e  counlltSy  '  which  *  (says  tiie  preamble) 
'  be  somcttmCB  amde'by  4SkiS6tm  of  ibe  ilba* 


Yet  falaely,  det^ekfoUy,  and  maltcioMly  to 
deprive  him  of  his  trust  andottce,  on  punpoae 
to4»ut  him  to  groat  Gbafg|Ci.4ia  relurded  ano- 
ther peraon  wit£  him. 

And  after  all,  the  question  is.  Whether,  be 
has  done  bim  any  wrong  or  no  ?  By  occasion 
t>f  this,  tbe  plaintiff  was  hindered  from  sitting 
in  the  house,  and  was  put  to  great  eapenoe, 
and  underwent  gfeat  trouble  and  labour.  And 
the  question  is,  Whatber  tbe  plaintiff  has  been 
at  any  particular  damage  ? 

Shall  I  ha\*e  my  action  for  a  baifpeiwy  tres- 
pass peMui  amtkUmdo  f  Does  tbe  law  pre 
ne  aa  action  c^  assauk  and  battery,  if  a  man 
does  but  lift  up  his  hand  to  strike  me  ?  Or  for 
a  lew  ill  wordt,  tliat  will  break  no  boaes?  And 
fihall  I  recover  damage  for  these  petty  thingp, 
and  shall  no  action  he  lor  so  notorious  an  in- 
jury as  is  done  in  this  caae  ? 

But  our  greatest  work  is  to  answer  the  many 
Objeciions  that  have  been  made  against  this 
action ;  which  yet,  I  wiU  be  bold  to  say,  have 
iBuch'more  of  wit  than  of  weight  ia  them. 

And  tbe  diti&colty  rather  lies  in  the  great 
power  and  interest  of  tbe  parties  to  tbe  action, 
and  of  those  that  concern  themselves  in  tbe 
example  and  coosequeaoe  of  it,  upon  a  politic 
aooonnt,  than  from  any  nnoertainty  of  tbe  law : 
that  is,  there  is  a  design  to  modelihe  parliament 
to  tlie  humour  of  the  court. 

Sir  £d.  Coke,  in  his  preface  to  Bop.  fol  6, 
tn  the  beginning  of  the  folio,  affirms.  That  be 
•neivr  saw  any  case  of  great  valae  proceed 
quietly,  without  many  exceptions  ia  arrest  of 
judgment. 

Objtet.  1.  This  is  a  matter  that  concerns 
the  government,  and  is  of  a  public  nature ;  the 
arapkiyment  of  a  parliament-aaan^  conaisting 
<  in  negotiis  rsgem,  statnm,  «t  defensioaem 
*  regni  et  eodesite  eonoementibus :'  and  there- 
Tore  the  punishment  of  aa  offence  committed, 
tn  reference  to  tbis^  aboold  be  b^  a  public 
prosecation,  and  not  to  be  appropriated  to  any 
partioalarprivatepenoa;  nor  the  aomnds  and 
aatisfootion  amde  to  any  one  man. 

Atiiw,  Ittnostbe  agreed,  That  public  in- 
jnnes  wherein  all,  or  aery  many  are  concerned 
are  proper  for  a  public  prosecution  ;  as  in  the 
name  of  the  king,  or  by  a  pvesentment  at  a  leet, 
or  quarter-sessions,  &c.  But  if  any  particular 
snrin  receive  a  ipardcolar  damage  by  the  public 
nifeiice  or  injury,  he  shall  have  Ifis  action  ;  and 
this  is consfttent enough  with  tbeproseootion  for 
Che  public.  As  the  case  of  87  H.  8,  fol.  86,  87, 
fir.  Abr.  Act.  9r.  Ca.  Plac.  6.  If  a  man  makea 
flitch  upon  the  king's  highway,  this  is  a  vrrong 
to  every  man  that  has  a  right  to  pass  that  way; 
and  he  is  presentable  at  a  leer  for^his  nfieace ; 
hat  if  I  aad  my  borve  happen  to  ^1  iato  tbe 
ditch,  rifling  along  tbe  w^,  and  so  receive  a 
^rtioular  damage,  I  may  Imve  an  action  upon 
Che  cnae  against  him  that  made  tbe  ditch,  9 
B«rp.  1 1S,  5  Rep.  78,  73.  It  is  the  ordinary 
case.  A,  makes  an  assault  aad  battery  upon  B. 
this  18  but  one  single  art,  bat  it  has  a  double 
aspect.;  it  IS  a  breach  of  the  king's  pence,  and 
for  that^4.  it  indicubla,  and  tna^  be  fined  to 
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•  rM9,  to  tfae-great^lMider  of  Hie  <siiMai<B»  «nd 

*  hindrnifce  of  HiebusiiieM  of  tlie  ooannonifcy 
^  of  tlie  said  counties.' 

By  miiich  it  nppean,  how  grMttbe  mifchief 
was  in  those  da  vs,  and  whence  it  came  |yrivic»- 
pally,  vh.  from^tlie  pikitiality  of  the  Soertffi : 
And  thftt  Stat,  to  prevent  the  abuses,  does  ap- 
point the  retnni  of  lodemnres  nnder  the  seal 
of  the  sheriff,  and  tlie  seals  of  the  electors : 
But  the  defendant  in  our  case  has  practised  an 
abuse  eren  in  the  very  remedy,  by  returning 
several  indentures,  tind  so  evadtnv  the  "gpoA 
provision  made  by  that  statute. 

The  Stat,  of  11  H.  4,  c.  l,tibserves  Thstno 
pain  is  set  iii  special  by  that  stat.  of  T  H.  4, 
upon  shenlb,  tf  tirey  make  returns  contrary  to 
that  statute;  and  give  power  to  judges  of  mmite 
to  punish  them,  ond  to  inflict  the  penalty  €tf 
tool,  upon  the  sheriff;  and  the  knignts  unduly 
returned  are  to  lose  their  wages  t  And  idf  this 
depends  upcm  the  enquiry  made  by  the  judges 
of  assize.  At  this  time  surety  this  matter  of 
elections,  and  the  ei&mining  and  determining 
of  the  right,  was  not  held  so  sscred  ami  so  in- 
communicable a  thing  as  some  would  have  it 
now;>  for  by  this  statute  it  is  referred  to  the 
judges  of  the  assize. 

But  the  principal  statute  in  this  TtraCter,  is 
that  of  93  H.  <J,  c.  15,  which  sets  out  the  grewi 
abuses  by  sheriffs  committed  in  elections ;  it 
recites,  That  of  htte  divers  sherifls,  for  their 
singolsr  avail  and  lucre,  have  not  made  tlue 
elections  of  the  knights.  One  would  think  by 
those  wonds  (fi»r  their  lucre),  that  tiiere  was 
money  stirring  upon  these  occasions,  even  iq 
those  tiroes  ;  and  that  some  men  paid  dear  lo 
"be  choten  parliament- men :  Or  else,  how  could 
a  sheriff  mv\e  profit  to  himself  by  an  election  ? 
And  to  be  a  piarliament-msH),  it  seems,  was  a . 
very  desirnbte  thing  in  those  days. 

*  And  forasmoch'  (says  that  statute)  ^  as  a 
'  sufltcteitt  pflin,  and  com^enieot  reiltedy'  for 
the  party  in  sudi  case  grieved,  is  not  ordained 
*in  the  said  statutes  agninst  the  sheriffs:  It 
therefore  provides  a  better  remedy. 

Bat  l^t  us  to  our  purpose  observe  by  the 
way,  that  it  mentions  '  the  party  grieved  :*  so 
that  there  is  a  psrty  grieved :  Ix  is  not  merely 
a  pu1)tic  offence,  but  an  injury  to  some  parti- 
cular persons,  and  to  some  one  person  :  for  it 
says  tiie  party  grieved,  but  it  does  not  men- 
tion who  that  party  grieved  is.  So  that  it  may 
"be  o'b/ected,  that  Oiose  words  (the  parry  griev-* 
ed)  refer  t<»  every  elector,  as  well  as  the  knight 
elected. 

Bat  the  enacting  clause  expounds  the  words, 
and  declares  whom  the  makers  of  that  law 
meant ;  for  it  makes  the-fnt  offer  of  the  for- 
feiture to  every  person  chosen  knight,  and  not 
tluly  returned:  So  then  it  is  pkiin,  that  the 
Icnight  elected,  and  not  retiirnerl,  is  the  party 
grieved.  If  he  have  a  particular  wrong  done 
nim,  then  it  fulkiws  be  ought  to  have  a  parti- 
cular remedy  and  satisfaction:  And  he  was  a 
party  grieved  before  these  statutes  made,  and 
this  penahy  and  remedy  given ;  for  these  sta- 
tutes do  not  first  make  him  a  party  grieved,  but 


mentina  him  as  being  «o  Mbve.  If  he  wevw 
so  befbre,  suivly  the  law  gave  him  some  re- 
medy, or  else  there  wtt  «'  gnt^amen  without 
remedutm ;  which  woirid  have  been  a  defect 
in  the  same. 

Oi^cr.  3.  Is  thttt  which  I  thmk  is  nost  re- 
lied  upon,  «iMi  that  has  laoit  weight  Taid  npon 
it,  viz.  Thsrt  this  action  coacems  an  election  of 
a  knighttothe  pttrKametit,  and  therefore  belung;s 
to  the  jurisdiction  of  the  pariiaDmbne,  and 
ought  to  be  determined  tfaete,  and  not  by  anv 
txrart  raienor  ^  it. 

Ansm,  To  this  it  has  been  truly  answered 
That  though^ in  this  csoe  we  have  ofVen  occa- 
sion to  ipeak*of  the  parliament,  and  to  men- 
tion ati  election  to  parMament,  yet  the  right  of 
election  is  not  called  in  question,  itor  was  k  to 
be  tried  in  this  action,  bm  was  determined  by 
the  House  of  Connnotts ;  and  this  action  is  pur- 
suant to  that  decision  of  the  right  of  election  by 
the  paHiament,  and  gromifis  itself  npon  it. 

I  shall,  however,  'teke  this  occasion,  in  the 
first  place,  to  shew  in  what  matters  that  con- 
cern the  parliament,  tlie  judges  of  Westminsteiy 
hall  have  in  all  times,  and  must  meddlS,  ai^ 
take  cbfirnizance  of  them.  And  in  the  neu 
place,  what  they  have  declined  and  left  to  the 
parliatnent. 

1.  They  have  debated  and  resolved,  **  Wha} 
is  a  good  session  of  parliament,  and  what  is 
not,  and  what  makes  a  session,^  as  in  Tr.  13. 
Jac.  in  B.  R.  Rolls,  Rep.  3>.  There  were 
several  act»  of  parliameni  that  had  passed  at  a 
former  parliament,  whidi  were  coo  tinned  only 
to  the  first  session  of  the  neit  parliament;  and 
in  that  case  they  held  those  acts  then  stiQ  in 
force :  for  though  Ae  parliament  had  met,  yel 
no  act  passing,  they  therefore  adjudged  it  was 
no  session,  and  there  was  a  necessity  that  the 
judges  should  determine  this.  For  Uiough  the 
king  and  parliament  make  acts,  yet  the  courts 
ill  Westminster-hall  put  those  act%  in  exec»» 
tion,  and  therefore  must  first  satisfy  themselves. 

2.  Whether  they  are  in  force  or  not  so,  io 
the  prince's  ca^e,  8  Rep.  whether  the  charter 
made  by  king  Ed.  S,  to  tbe  prince,  were  an 
act  of  parliament  or  not,  is  here  argued  and 
resolved.  So  4  Hen.  7.  18.  6  and  7  Hen.  7. 
14,  15. 

3.  In  Rolls  Ab.  1st  part.' fol.  98.  c.  19,  under 
the  title  of  Action  upon  the  Case,  thene  is 
cited  17  ^.  8.  in  B.  R.  Rot.  69,  where  an  ac- 
tion is  brought  by  John  Bokeland,  knight  of 
Wiltshire,  against  the  sheriff'  of  that  county, 
for  not  levying  10^  4f.  '  pro  expensis  suis  in 
attendencia  sua  in  parliamento.^i  Now,  in 
order  to  the  recovery  of  this  action,  many  thiqgi 
relatine  to  tbe  pariiament,  as.  When  tne  pam 
liament  began  }  How  long  hb  attendance  was? 
and  divers  other  questions  relating  to  the  |>aiw 
liament,  must  of  necessity  be  incident. 

10  Eliz.  By.  fol.  275.  The  very  lower  end  o^ 
that  folio,  there  is  an  action  brought  against 
the  keeper,  ibr  letting  a  l)urKess  of  parliament 
go  at  large  by  writ  de  privUegio  patHamemH^ 
who  was  in  execution :  Tbe  lonl  Dyer  says 
nothing  there,  what  became  of  it;    bat  sir 
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.Francii  Moor,  io  bit  Refi.  ibl.  57,  st  tbe  lower 
•nd  of  tliat  fol.  reports,  that  it  was  beUI  by 
Djrer,  that  if  one  coadeinuecl  in  debt  or  trea- 
pan  be  choteu  to  tbe  parliament,  aud  afrer 
taken  in  execution,  that  he  shall  not  have  his 
privilege  of  pariianicuc.  And,  as  he  says,  it 
was  so  held  by  tlie  sages  of  the  Uw,  in  the  case 
of  Ferrers;  and  that  thoogh  his  privilege  was 
indeed  i^lowed,  yet,  (as  they  held)  it  was  minus 
juste ;  which  case  of  Ferrers  was  the  Mime 
here  mentioned  before  to  be  in  Dy.  fol,  275,  as 
appears  by  Mr.  Crompton  in  his  Jurisdiction 
of  Courts,'  ful.  8.  b. 

So  that  some  things  relating  to  the  parlia- 
ment, the  courts  of  West  minster- hall  must  de- 
termine; and  the  judges  cannot  avoid  it,  if 
they  will  do  justica. 

2.  But  some  things  are  concerning  the  par- 
liament, which  the  courts  of  Westminster-hall 
nay  determine  if  they  think  fit;  or  they  juay  ut 
the  discretion  of  the  judges  suspend  their  further 
proceeding,  and  refer  tliem  till  the  parliament 
meets  to  determine  them. 

33  H.  6.  fol.  17,  18.  It  is  there  debated  by 
the  judges,  vihethcr  it  were  a  perfect  and  legal 
act  that  passed  in  parliament  against  sir  John 
Pilkington,  for  a  rape  committed  by  him  ;  and 
it  depended  upon  the  course  of  the  two  Houses, 
in  their  transmitting  of  bills  from  one  to  ano- 
ther, and  of  indorsing  the  bills :  and  they  sent 
for  the  clerk  of  tbe  parliament  and  consulted 
with  him  about  it;  and  there,  Fortescue,  Chief- 
Justice,  held  the  act  in  question  to  be  a  good 
act  of  porliament;  but,  says  he,  peradventure 
the  matter,  or  question,  shall  wait  till  the  next 
parliament  meet,  and  then  we  may  be  certified 
by  them  of  the  certainty  of  the  matter.  By 
this  it  appears  that  the  judges  did  not  disown 
the  jurisdiction  of  that  cause,  that  was  so  neurly 
dependiog  upon  the  usage  of  parliament,  but 
that  it  belonged  to.  them,  and  not  to  the  par- 
liament ;  yet  it  was  convenient  to  be  advised 
by  the  parliament,  and  to  wait  till  then. 

And  sir  Ed.  Coke,  iu  his  2  Inst.  408,  tells  us, 
that  matters  of  dilficulty  were  usually  adjourned 
to  parliament.  ^ 

3.  S(jrae  things  there  are  that  concern  the 
parliament,  wherein  the  courts  of  Westminster- 
hall  must  not  intermeddle,  but  the  jurisdiction 
belongs  to  the  parliament  only. 

By  the  statute  of  4  H.  8.  c.  8,  though  all  in 
that  act  that  concerns  one  Richard  Strode  is  a 
private  act,  yet  there  is  one  clause  which  is  a 
general  act,  and  is  declaratory  of  the  ancient  law 
and  cubtom  of  parltRment,  viz.     It  is  enacted, 

*  I1iat  all  suits,  accusements,  condemnations, 

*  eiecutions,  fines,  amerciaments,  punishinents, 

*  corrections,  charges,  aud  impositions,  at  any 

*  time  from  thenceforth,  to  be  put  or  bad  upon 
'  any  member,  for  any  bill,  speaking,  reason- 

*  ing,  or  declaring  of  any  matter  concerning 
'  the  parliament,  to  be  communed  or  treated 

*  of,  be  utterly  void  and  of  none  effect.'  This 
concerns  none  but  members  of  parliament, 
and  it  provides  for  froedom  of  debates  in 
matters  that  arc  proper  to  be  treated  of  in  par^ 
lia'TTM*"^ 


I  The  Lords,  for  ihemsclves  only,  and  for  tlieir 
■  own  house,  made  claim  of  this  privilege  and 
jurisdiction,  ]  1 R.  2.  numb.  7.  Sir  Ruberi  Cot- 
ton's A  br.  lul.  321,  bift  it  is  hmiied  cmly  to 
mailers  moved  in  parliament,  and  the  king  al- 
lowed It  in  full  parliiiment. 

Aud  sir  £d.  Coke,  iu  his  2  lostf  fol.  15,  aaji, 
Tliat  pari  raiiume,  the  like  belongs  to  tbe  House 
of  Commons:*  Aud  this  is  the  reason,  says 
sir  £.  C.  that  judges  ought  not  to  give  any  opi- 
nion of  a  matttrr  of  puiliument,  because  it  is 
not  to  be  deciiied  by  the  common  lavrs  used  in 
other  courts,  bat  '  secundum  legem  et  CQiv^^ue- 
tudiuem  parliamanti.' 

So  likewise  in  case  of  the  pkivilege  of  a 
member  of  parliament,  ngaimt  suits  and  eaecu- 
lions,  sitting  the  parliaiuent,  the  judges  liave  re- 
fused to  give  their  opinion,  though  demanded 
by  tlie  Lords;  as  they  did  m  the  case  of  Tburp, 
Speaker  of  the  House  of  Commons,  who  was 
taken  in  execution  between  two  sessions  of  par- 
liament, of  which  the  Cuinmuus  made  cam- 
plaint  to  the  Lords,  and  UteLofds  asked  the  ad- 
vice of  the  judges-whether  the  Speaker  ougbt  te 
he  delivered  by  priviUge  of  parliament  ?  I'be 
judges  aswered^  *  Thai  they  ought  not  to  d(^ 

*  t ermine  the  privilege  of  tlie  high  court  of  par- 

*  liameot :'  the  case  is  31  H.  6.  fol.— Rolls  Ab. 
2d  part.  9i.  c.  i.  See  39  U.  6.  Sir  Robert  Cot- 
ton's Abridg.  num.  6. 

Concerning  departure  from  parliament,  (sit- 
ting the  parliament)  and  not  attending  accord- 
iuf*  to  their  duty ;  the  case  seems  doubtful, 
whether  any  other  court  than  the  parliament 
can  determine  of  that  offence,  it  seeming  to  be 
of  a  mid<lle  nature.  For  though  it  be  an  oA 
fence  committed  by  a  member,  and  that  in  pai^ 
liament  time,  which  aiij^ues  for  their  privilege, 
and  agaiiiat  the  jurisdiction  of  any  inferior 
court,  especially  while  the  parliament  sita,  who 
undoubtedly  may  take  cognizance  of  it,  »nd 
punish  it :  yet  on  the  other  side,  when  the  par- 
liament has  nut  taken  cognizance  of  it,  and  the 
parliament  is  risen,  why  should  nut  that  oflience, 
at  the  king's  suit,  be  punished  in  the  Star  cham- 
ber, while  that  was  a  court,  and  now  in  the 
King's- bench  ?  and  whv  should  privilege  pro- 
tect against  non-attendance,  when  the  true 
ground  of  privilege  is  by  reason  Of  attendance. 
And  Mr.  Plowden,  who  was  a  very  learned 
lawyer,  submits  to  the  jurisdiction,  but  tra- 
verses his  departure ;  as  the  case  of  the  bishop 
of  Winchester,  3  Ed.  3,  remembered  by  sirEd. 
Coke,  iu  his  2  Inst,  in  his  Chapter  of  Parliu- 
menr,  (as  far  as  he  reports  it)  seems  rather  to 
be  an  authority  against  the  jtnisdiction  of  auy 
other  court  l>esides  the  parliament  itself,  iu  such 
case  of  proceeding  i^gainst  a  member  to  puni^ 
him  for  non-attendance  :  for  the  bishop  being 
impleaded  by  original  writ  at  the  kijig*»  suit, 
(which  I  snppose  was  in  the  King'»- bench)  *  quia 

*  rccessii  ^  parliaiuento  sine  licentia  regis.* 

*  Sir  John  Elliot,  and  Denzel  Holies,  pleaded 
the  like  plea  to  the  jurisdiction  of  the  KingV 
bench.  See  the  Case  in  vol.  3y  p.  293,  of  this 
Collection. 
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The  bishop  plended  '  Quod  ipse  esc  unos  de 
'.  paribus,  et  dicit,  quod  si  ^uis  eoruokdeliquirtt 
'  in  domiuuiii  resj^em  in  aiiquo  pBrlinnieiiiO|  in 
'  parliftmcDto  debet  corrigi  ct  ^meiifUri,  et  non 
*  alibi  ill  minori  curia/  And  so  sir  Ed.  Coke 
seems  to  lenve  the  victory  on  the  bishop's  side, 
and  that  .liis  plea  succeeded.  But  sir  Francis 
Moor,  779,  780,  reports  the  cose  of  the  lord 
SturtoD,  and  the  lord  Mordant,  how  Uiey  were 
deeply  6ned  in  the  Star  chamber,  4  Jac.  tor  ab- 
senting from  parliament,  at  the  complaint  of 
the  Attorney  General,  ort  ienui.  And  there 
were  then  present  in  the  Star  chamber,  the 
lord  chancellor,  chief  justice  Pophnm,  Fleming, 
and  Walinsly.  And  for  precedents  to  justify 
tlte  proceeding  against  them  in  that  court,  they 
cite  the  case  of  the  enrl  of  Cornwal,  4  H.  3, 
and  the  bishop  of  Winchester's  case,  (which  i 
mentioned  but  now).  S  C.  3,  how  that  for  de- 

f»artii]g  from  parliament,  without  licence,  their 
aiids  were  seized. 

But  the  objection  in  our  case  is,  *  concerning 
'  a  matter  of  election  of  a  knight  of  a  shire '  to 
serve  in  parliament :  that  no  other  court  but 
the  parliament  must  meddle  in  it,  as  the  object- 
ors would  have  it. 

Antw,  It  is  not  impertinent,  therefore,  to 
enquire  brii*fly  of  the  true  jurisdiction  ii>  this 
raa.ter. 

Sir  Robert  Cotton  affirms,  that  writs  of  sum- 
mons for  knights  of  the  shire  to  serve  in  parlia- 
roeoty  began  49  H.  3,  and  that  the  admittance 
of  commoners  into  the  parliament,  was  pur- 
posely to  lessen  nnd  curb  the  power  of  the 
lords,  after  the  darins;  earl  of  Leicester  tvas 
slain  in  the  battle  of  Evesham  (which  was  that 
very  year),  and  the  barons  were  totally  routed 
bv  prince  Edward,  (afterwards  king  Ed.  1.)  and 
kW  II.  3  was  rescued  out  of  their  hands.  And 
to  back  that  opinion,  it  is  observed,  that  the 
first  writ  to  the  sheriiis,  to  summon  two  knights 
out  of  every  shire,  that  is  to  be  found  upon  re* 
cord,  is  that  of  the  close  roll  49  H.  3,  (the  very 
saute  year)  dcrso  10  nnd  11.  Thus  Mr.  Prynne 
aflirms,  in  bis  preface'  to  the  Abridgment  of  the 
Records  of  the  Tower,  fol.  1 1,  in  the  beginning 
of  that  fol.  and  fol.  13,  b.  in  the  middle  of  that 
fol. 

But  we  must  not  be  governed  by  historians 
in  matters  of  law;  and  therefore,  notwithstand- 
ing this  observation  of  sir  Robert  Cotton's  and 
Mr.  Prynoe's,  we  must  presume  that  the  House 
of  Commons,  and  elections  of  knights  of  the 
shire,  are  as  ancient  as  the  common  law,  and 
have  been  tin»e  immemorial ;  l>ecause  we  find 
no  written  law  that  does  first  begin  any  such 
institution. 

Bat  to  come  closer  to  the  Objection,  and  to 
enquire  who  are  the  proper  judges  of  tlie  right 
of  elections? 

Mr.  Frjfnne,  in  the  same  Preface,  fol.  14,  b. 
in  the  middle  of  it,  (as  I  myself  have  folio'd  it, 
for  the  print  has  no  folios  to  the  Preface;) 
**  The  King  and  Lords"  (says  he)'*  were  ancient- 
ly sole  judges  of  the  legality  of  elections  of 
members  oi  the  Mouse  of  ComoioiiSy  liU  the 
pflse  of  king  Henrj  7," 


And  in  sir  Robert  Cotton's  Abridgment,  fol. 
392,  the  year  1  H.  4,  num.  30,  at  the  prayer  of 
the  Commons,  the  king  declares,  that  llie  Com- 
mons were  only  petitioners,  and  that  all  judg- 
meius  uppcrtam  to  the  King  and  I^rds,  unless 
it  were  in  statutes,  grants,  subsidies,  or  such 
like;  the  which  order  the  king  would  from  that 
lime  to  be  observed. 

But  we  know  tliat  the  House  of  Commons  is 
noiv  posse&sed  of  the  jurisdiction  of  determining 
all  questions  concerning  the  election  of  their 
onn  members ;  so  far  at  least,  as  is  in  order  to 
thoir  being  admitted  or  eicluded  from  sitting 
there.  But  how  far  their  judgment  is  conclud* 
ing'to  all  others  to  other  purposes,  I  have  now 
no  just  occasion  to  cxamme;  for,  as  has  been 
observed,  the  plaiiitiiT  in  tliis  case  grounds  hit 
action  upon  his  original  right  of  election,  and 
mentions  the  determination  of  the  House  on  tut 
side ;  and  not  only  alledges  that  he  was  duly 
elected,  but  so  returned  by  the  defendant  him- 
self: and  that  though  he  were  for  some  time, 
liindered  from  sitting,  by  occasion  of  the  falsa 
return,  made  by  the  defendant  on  purpose,  and 
the  election  was  under  Question  by  it,  yet  b# 
proved  it  clearly  to  the  House,  and  was  admit* 
ted,  and  his  election  deulared  good;  and  taking 
it  for  granted  that  he  was  duly  elected,  be  suet 
in  the  KingVbench,  by  this  action  to  recover 
damages  for  the  iajurv  done  him  by  the  defend- 
ant, for  which  the  House  of  Commons  could 
not  have  helped  him.  For  to  that  purpose  thejr 
bare  no  jurisdiction,  for  they  cannot  examine  a 
witness  upon  oath,  nor  can  they  act  the  part  of 
a  jury  to  give  damages,  nor  have  they  any  power 
to  award  a  trial,  or  to  cause  the  sheriff  to  im« 
pannel  a  jury. 

Obj.  3.  This  is  an  action  of  a  new  invention^ 
and  prima  impreuwais^  and  never  any  such 
was  brought  before,  save  that  of  Nevil  againstr 
Siroud  ;  which  never  had  any  determination. 

Answ.  It  is  true,  it  is  new,  in  the  particular 
circumstances,  but  not  in  the  main,  nor  in  the 
substance  ^  'tis  new,  in  that  'tis  brought  by  one 
elected  knight  of  the  shire  against  the  sbenff, 
for  a  false  and  malicious  return  of  another  in- 
denture, whereby  the  plainiiflf  was  put  to  great 
expence  and  trouble ;  but  'tis  not  new  in  the 
general  nature  of  the  action.  For  nothing  it 
more  frequent  than  actions  upon  the  case,  wber« 
an  injury  is  done  and  damage  sustained;  nay  it 
is  very  frequent,  for  actions  upon  the  case  to  be 
brought  against  the  sheriffii,  for  mere  false  re- 
turns, and  that  where  there  is  no  malice,  nor 
any  of  those  great  aggravations  that  appear  in 
thb  cose. 

For  this  I  refer  you  to  the  case  in  Roll's  Abr, 
1.  part.  fol.  99.  Getin,  Pahuer  and  Marshal, 
ill  the  king's  bench,  where  the  bailiQf  of  a  fran- 
chise was  newly  removed  ;  bvt  though  he  were 
removed,  took  upon  him  to  answer,  but  made  a 
false  answer  to  the  sheriff's  warrant,  to  execute 
Fieri  fafi'  against  an  administrator,  and  the 
sheriff  made  thnt  return  ta  the  court;  and 
thereupon  an  action  upon  the  case  brought 
against  the  slieriff,  aud  adjudged  it  lies  :  And 
that  the  sheiiff  athis  peril  must  take  notice  whf. 
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M  the  n'ghdbl  Mliir  of  the  firancbite,  qikI  wc- 
ocpt  of  no  answer  to  liw  warraot  from  any  other. 

19  H.  ^.  f9.  An  action  apon  the  case 
aKftuitt  a  depacj  sberiffy  fur  embezzling  a 
IV  fit. 

19  H.  6.  38.  by  PasioB.  If  a  sheriff  open  a 
Venire  fnc*  returo  a  jury  that  is  insuficient  to 
pay  issues,  the  next  sheriff  to  whom  the  issues 
OTeestreaCed  to  be  levietl,  moae  charge  him- 
aelf  with  the  issues^  ami  must  not  retom  a 
Nihil,  bat  shall  bare  an  action  upon  the  case 
afainvt  his  predecessor,  for  his  false  returo ;  yet 
here  is  no  ^malice,  but  at  the  most  a  neglect,  or 
m  mistake  only. 

59  E.  9-  7.  Brook,  action  upon  the  case,  67. 

An  action  upon  the  case  against  a  sheriff  for 
not  summoning  and  wanuDpra  man  in  doe  time, 
•poo  a  writ  of  PrcoMroire  or  attachment, 
wveraby  he  lustained  damage,  as  jodgmeot 
giTcn  againsi  him^  or  the  like.  This  is  but 
«  bare  neglect  or  omissioB,  and  seems  to  be 
Che  least  or  lowest  sort  of  injuries ;  and  yet 
Mug  accompanied  with  a  particular  damage 
to  the  party,  though  without  any  malice  on  the 
•herilPs  partf  the  action  will  He. 

$  £.  4.  90.  Brook,  action  upon  the  case,  pi. 
91.  byDanbyand  Pigot,  for  a  false  return  only. 

Ifa  MAi/ be  returned  against  me  who  har^ 
land,  F.  N.  B.  93. 31 E.  3.  Fits.  A  for.  Proces  55. 

So  for  not  retnrning  a  writ  of  second  ddirer- 
ance,  which  is  a  mere  n^lect  mid  o«fi-fea«ance. 
though  there  be  no  malice,  91  E.  S.  49.  Br. 
Act.  s.  ca.  pi.  48.  5  Rep.  39.  b.  91.  7  Rep.  1. 

So  against  a  bishop,  if  be  folsely  reuim,  that 
no  executor  has  nut  refused  ttie  executorship, 
when  re  Teta  be  has  refosed  it,  9  Lfon.  991. 

So  against  an  escheator,9  H.6.  60.  91  E. 
4.  93.  2r. 

Much  more  shaN  the  action  n)>en  the  case 
lie  against  the  sheriff,  as  the  circumstances  of 
this  case  are,  where  the  netum  is  not  only  fnhe 
but  he  knew  it  to  be  folse,  and  be  did  malic i-> 
ooaly,  with  a  purpose  to  hinder  the  plaintiff 
ftom  sitting,  and  to  put  him  to  npence,  and 
where  the  plaintiff  has  had  so  great  a  damage. 
And  the  sheriff  by  his  oath  is  obliged  to  do  right 
99  well  to  poor  as  to  rich,  in  all  rtiat  bebngeth 
to  his  office.  9.  To  do  no  wrong  to  any  mair 
for  fotonr  nor  bate.  3.  To  disturb  no  man'a 
fight.  4.  Truly  to  return,  and  traly  to  serve 
ail  the  king's  writs,  as  far  ^h  as  shall  be  with- 
in his  cunning.  And  the  jury,  by  their  verdict 
in  this  cas^,  haw  found  tbe  defendant  to  fail 
in  every  one  of  the  clauses  of  bis  oath.  And 
thotigh  the  circumstances  that  do  diversi^  all 
cases  are  new  in  this  case ;  yet  it  is  very  fre- 
quent in  actions  upon  tbe  case,  to  have  new 
eases  and  new  circumstaooes  ;  and  that  there 
is  nothing  mpre  frequent  than  this  variety  and 

nufeltT. 

Sir  nands  Bacon,  in  his  book  of  Advance- 
nent  of  Leamtog,'  speaking  of  cases  omitted  in 
tew,  fol.  30.  saysy  '  That  me  nanww  compass 
*of  man*s  wisdom  cannot  comprehend  all 
*  caaea  which  time  hath  found  out;'  and  there- 
fore cases  omitted  and  new,  do  oliett  present 
tncmselTesi  bttt|  cwty  nwt  case  floesnot  rcq wfo 


anew  law ;  for  then  thelegrshtMpwcr  mnst  U 
comiaeafly  eaerciaed;  But  though  k  difleo 
from  foraaer  caaes  m  circumstuieeay  jet  it  may 
fall  under  a  general  rule,  or  be  proceeded  upon 
by  parity  of  reason ;  *  ubi  est  endem  ratio,  ibi 
idem  est  jus.' 

And  thestatate  of  W.  91.  cap.  94.  bos  made 
ample  provision  for  all  sach  aew  caa«a  that  Ml 
/tinder  a  general  rule,  bat  have  no  formed  wnt, 
or  writ  of  course,  that  fits  it  in  all  tine  particu- 
lars and  circumstances.  *  In  eonahniu  caso, 
*  simiii  remedio  indigeocte,  fiat  breTe/  savs 
that  st»tote. 

In  the  8th  Bep.  fol.  48.  Jeha  Webb*s  case, 
there  you  have  tJie  distinction  of  writs  ;  some 
are*  brevia  formata  sen  de  cunu,*  acMi  from 
thence  tlie  corsitors  have  their  name,  because 
they  hore  the  drHwing  of  those  wrttsi. 

Some  are  *  brevia  Magistratia,  q«m  nee  sont 
'  de  cnrsu  nee  forn>ata,  i.  e.  de  aKqaa  certa. 
'  foruia,  sed  scpius  variant  secundera  Tarietatem 
'  caaaom,  fectomm  &  quemlarum  f  as  are  ac- 
tions aponr  the  case,  &c.  which  Imre  not  anj 
certain  form,  bat  are  upon  occasion  drawn  bV 
the  masters  of  the  chancery,  and  from  thence 
are^catled  Mngistralia ;  all  this  is  by  vtnoe  of 
rbe  words  of  the  statute  of  W.  9.  e.  S4.  *  con- 
cordant eleriei  in  Cancellaria  de  brevi  lacieodo.' 
Qlnst.  405,  406,  407. 

And  many  new  Cases  may  be  pnC,  that  have 
no  parallel  eases  to  be  foond  in  oar  books,  if  aH 
the  particulars  and  circumstances  be  regarded. 
as  the  Case,  8  Car.  Croke  991.  tn  tbe  king's 
bench,  where  an  action  upon  the  ease  is  brought 
against  Yin  Apparitor^  for  what  he  dM  in  his 
offioe,  viz.  for  fahrfy  and  malicioasly  present- 
ing one,  and  that  in  tbe  spiritual  court,  Ibr  in- 
continency.  This  was  against  an  officer  for 
what  he  did  in  his  oAce,  and  to  which  fats  oath 
obliged  him  ;  ami  this  was  for  a  thing  done  in 
tlie  spiritual  court,  vis.  the  consistory  court  at 
Exeter,  and  for  a  matter  merely  of  ecclesiaati- 
oal  cognisance,  via.  inconiinency,  whereto  the 
common  law  had  nothing  to  do  ;  and  this  cas« 
had  no  parallel  aor  precedent  before  it :  and 
yet  being  an  injury  and  damage  to  the  partv 
presented,  and  done  f^lsly  and  malicioasly, 
and  without  colour,  and  tor  which  the  party  io« 
jured  coald  have  im)  recoro  pence  in  any  other 
court  but  at  common  law,  it  was  adjudged  the* 
action  lay.  This  case,  though  it  had  not  pa- 
rallel before  it  in  all  the  circamstances,  yet  in 
many  respects  it  is  a  parallel  to  the  case  before 
us.  There  is  the  like  action  against  coiutahles 
for  making  a  false  presentment,  Croke  Car.  467. 
and  the  case  I  cited  before  against  a  stimner 
19  Rep.  128. 

And  for  that  objection  and  observation  con- 
ceraing:  the  novelty  of  this  action,  t^  more 
may  be  said  in  answer  to  it;  That  till  of  late  years 
sheriffs  have  given  no  occasion  for  the  like  ac- 
tions of  this ;  fr>r  double  returns  upon  elections 
to  pariiament,  hove  not  been  in  ancietit  times. 

Mr.  Prynoe,  in  Ms  **  Brevia  Parliaraetitaria 
Rediviva,**  fol.  137.  observes ,  that  there  were 
not  above  two  or  three  cases  of  elections  fines- 
tioned  from  49  U.  9.  UU  99  E.  4b  for  aaght 
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appears  by  the  rtturos,  or  Parliametit-HoUsy  and 
not  so  macbas  one  double  return  or  indenture. 

And  the  comoion  law  doe^  comply  witli^  aad 
CQuform  to  the  f;eneral  opinion  and  genius  of 
the  kingdom,  and  values  what  they  generally* 
esteem  and  value,  and  disesteems  what  they 
value  not. 

Heretofore  an  election  to  serve  in  parliament 
WQS  not  a4hiug  so  desirable^  and  so  much  sought 
nfter  as  now-a-days  it  is ;  and  it  is  not  the  de- 
sire or  seeking  after  it  that  is  to  be  disliked  or 
condemned,  for  be  that  desireth  the  office  of  a 
Mibop  (says  the  Apostle)  desires  a  good  office ; 
but  it  is  the  undue  means  used,  or  the  ill  ends 
for  which  it  is  desired,  that  makes  the  seeking 
bad. 

Mr.  Prynne,  ut  tupra,  fbl.  165.  anno  1.  £. 
3.  a  writ  issued  to  elect  two  knights  (of  the 
oounty  of  Northumberland,  and  the  Sheriff  re- 
turned this    ausMer,  *  Communitas    commit. 

*  Northumbrin  sic  respondet,  quod  ipsi  per 
<  inimicos  Scoiitt  adeo  sunt  destructi,  quod  non 

*  Jiabent  unde  solvere  expensa  daobus  militibus 

*  profiscissoris  ad  consilium  apud  Lincoln,  te* 

*  nendum.' 

In  his  fourth  Part  of  his  Register  of  Parlia- 
nentary  Writs,  is  mentioned  a  Patent  of  Ex- 
emption granted  49  £.  1.  to  the  town  of  Tor- 
Tington  in  Devonshire;  which  Patent  recites  in 
its  preamble,  <  That  the  men  of  that  town 
'  never  used  to  send  Burgesses  to  parliament 
'  till  the  Sheriff,  9  L  £.  1.  sommonitos  fnisse  ma- 

*  iitiose  retomavit.' 

So  that  a  malicious .cetom  to,  parliament  is 
no  new  thing,  but  has  been  formerly  done ;  and 
as  the  plaintiff  in  this  action  has  well  sued  the 
Sheriff  for  returning  another  with  him,  so  I 
make  no  doubt  but  as  the  case  then  stood  with 
the  general  humour  and  opinion  of  the  people, 
those  of  Torrington  might  nave  had  their  reme- 
dy against  the  then  S&riff  for  returning  them 
summoned. 

And  the  law  is  still  the  same,  in  that  it  still 
sets  a  price  and  esteem  upon  that  which  the 
people  generally  esteem  and  value. 

And  several  cases  have  been  put  to  prove, 
that  new  Statutes  have  given  occasion  to  new 
aciions  upon  the  case,  which  actions  could  not 
have  been  sued  at  the  Common  Law ;  and  yet 
those  new  laws  and  Statutes  do  not  give  those 
new  actions,  but  only  occasioned  them. 

Barnes  v.  Carey  12  Jac.  King's-bench,  RolFs 
Rep.  foL  47. 

The  plaintiff  there  brought  an  action  upon 
the  case  against  tlie  Sheriff  of  Bristol,  for  suf- 
fering J.  S.  to  escape  out  of  his  custody,  J.  S. 
being  committed  by  the  commissioners  of  bank- 
rnpu,  for  refusmg  to  answer  interrogatories,  the 
plaintiff  bemg  one  of  the  creditors,  and  J.  S.  a 
bankrupt ;  and  after  n\any  exceptions  taken  to 
the  dedaratjon,  the  court  gave  judgment  for 
the  plaintiff.  And  yet  there  was  no  such  thing 
as  a  commission  of  bankrupt  at  the  common 
law ;  but  the  common  law  takes  occasion  by 
tht  statutes  of  bankrupt,  to  i^ive  such  an  action 
upon  the  case,  which  before  those  statutes 
couM  not  have  been  sued. 

rou  vit 


In  like  manner  the  common  law  takes  occa* 
sion  by  those  statutes  tliat  give  tlie  action  of 
waste  against  tenant  for  life,  or  yeacs,  against 
whom  it  lay  not  by  common  law,  to  give  an  ac- 
tion upon  the  case  against  such  tenants,  if  they 
will  not  permit  their  lessors. to  enter  upon  the 
thing  demised,  to  view  whether  waste  be  dons 
or  not.  Croke  9  part,  4T8. 

Object,  4.  That  there  is  not  one  case  in  law 
parallel  to  this  case,  for  a  Sheriff  to  be  sued  for 
returning  the  whole  truth,  and  something  mora 
than  the  troth  i  though  actions  for  false  returnt 
are  frequents 

Antw.  This  is  an  action  for  a  false  return^ 
and  something  more.  That  it  is  for  a  false  re* 
turn,  appears  by  that  allegation^  that  be  did 
falsely  make  his  return,  and  the  jnrv  have  fonnd 
it  so,  and  we  must  believe  k.  And  it  was  false 
this,  in  that  be  returned  an  indenture  p 


in 

tended  to  be  under  the  hands  and  seals  ol  di< , 
vers  persons,  as  the  greater  part  of  the  said' 
Cfmnty,  purporting  the  phoice  of  another  than 
the  plaintiff  to  he  knight  of  the  shire.  Tha 
plaintiff  does  not  alledge,  that  there  ever  waa 
any  such  indenture  sealed  by  any  person ;  but 
that  the  defendant  did  folscly  return  another 
indenture,  pnrportins  the  same  to  be  made  by 
divers  persons,  &c.  so  that  we  may  reasonably 
understand  it,  that  in  trath  there  never  waa 
any  such  indenture  sealed  by  any  but  the  She- 
riff himself,  and  not  by  any  others  that  wera 
present  at  the  election.  9dly,  Though  the  She- 
riff have  returned  the  whole  truth,  yet  together 
with  that  troth  he  returned  a  falsehood;  and 
till  it  was  re>«xaniined,  it  conld  not  appear 
which  was  the  truth ;  and  in  the  mean  time  th« 
plaintiff  sustained  all  his  damage. 

Object,  5.  That  the  Sheriff  acted  heron  ea 
a  judce,  and  therefore  if  he  err,  he  is  not  to  be 
sued  for  it,  but  his  error  may  be  reformed ; 
and  the  law  will  not  suffer  an  averment  tending 
to  the  discredttof  ajodge.  PI.  comment.  491. 
b.  and  Dy.  89.  b. 

Answ,  All  this  is  true,  as  to* one  that  it  a 
judge  of  record,  in  respect  of  the  greatness  of 
his  authority,  and  the  g^at  trust  the  king  and 
the  law  repose  in  a  judge  of  record ;  but  the 
Sheriff  is  no  judge  at  all  in  what  he  acts  in  th« 
election  of  knights  for  the  shire,  but  is  only  an 
officer  Jipoii  record,  9  H.  6.  6S.  and  M  Br* 
Ab.  Tit.  Act.  s.  ca.  plac  0.  though  in  Some  par^ 
ticniar  cases  indeed,  the  Sheriff  is  a  judge,  at 
in  ajusticies,  6  Rep.  19.  ad.  6n.  andajadge  of 
record,  as  in  a  re-disseisin,  by  the  statute  of 
Merton,  c.  IS.    > 

Obfect.  6.  The  Sutate  of  93  H.  6.  c.  15. 
has  provided  a  remedy  against  the  Sheriff  for 
any  abuse  committed  by  him  in  elections,  vii^ 
the  penalty  of  an  hundred  pound,  in  case  of 
knights  of  the  shire,  to  the  knight  injured  s 
and  it  does  recite  in  the  preamble^  that  a  con* 
venient  remedy  fur  the  party  grieved  is  ant  or* 
daiued  in  the  rormer  statutos ;  and  from  henca 
it  is  inferred,  that  there  was  no  remedy  for 
the  party  grieved  at  the  comaaoo  law,  nor  be« 
fore  this  sutnte. 

An$».  1  have  already  proved^  that  thn«  waa 
4A 
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a  renAeHy  at  the  comTnon  la«\  and  before  this 
atntute ;  and  this  atatoie '  in  an  argument 
to  prove  rt,  for  this  statute  mentions  a  party 
grieved,  and  there  cuuid  be  no  grief  without 
a  remedy,  othenvise  the  law  would  have  been 
defective.  And  it  cannot  be  denied,  but  that  if 
there  were  n  reineily  at  the  common  la^,  this 
statute  being  in  the  affirni;itiTe  docs  avt  take 
it  atvay,  only  it  gives  antither  remedy. 

And'  for  the  wonis  of  this  statute  of  93  H. 
6.  that  *  a  conTcnient  remedy*  tor  the  party 
grieved  is  n<>t  ordained  by  the  formed  statutes; 
this  does  not  argue  that  there  was  no  remedy 
at  the  common  la«v,  nor  does  it  argue  that 
there  was  no  remedy  at  all ;  but  that  there  was 
no  '  coowenieut'  remedy  by  those  former  sta- 
*  totes,  and  therei*ppn  the  statute  of  33  H.  6. 
ctves  an  hundred  pound  to  the  knight  injured 
by  an  undue  return. 

I  shall  put  some  like  cases  where  acts  of  par* 
liament  give  remedies,  where  yet  there  were 
other  remedies  before  at  common  law,  and  the 
party  may  sue  for  either ;  Rolls  Ab.  1.  part. 
foL  93.  case  20. 

A  Dbtringat  is  awarded  tn  the  Sheriff  to  dis> 
train  the  defendant  in  an  action,  and  the 
Sheriff  returns  too  small  issues,  though  ao  aver- 
ment lies  by  the  statsto  of  W.  %,  c.  43.  yet  the 
plaintiff  may  well  hare  his  action  upon  the  case 
Against  the  Sheriff,  because  it  appears  by  the 
words  of  the  statute,  that  it  is  a  folse  return. 
Observe  the  argument  there  used,  viz. 

If  the  action  upon  the  case  did  not  lie,  in 
tttch  case  the  ptani  tiff  had  not  any  r^nedy  at 
the  common  law,  which  was  greatly  mjschie- 
Tous ;  and  the  statute  (as  is  there  observed) 
though  it  gives  a  new  remedy,  and  takes  no  no- 
tioe  of  any  remedy  that  was  before  in  the  case, 
3ret  it  does  not  restrain  the  plaintiff  from  any 
remedy  that  he  had  at  the  common  law.  It  is 
tliere  indeed  made  a  Qtuere;  but  scijeant  Rolls 
has  tikis  note  upon  it.  That  Tr.  3  Car.  one  Mrs. 
Bennet,  upon  good  advice,  brought  such  an 
action  upon  the  case  against  the  Sheriff  of  Lon- 
don, for  rctvroing  too  small  issues  against  the 
mayor  and  commonalty  of  London. 

The  statute  of  W.  9.  c.  24.  (sir  B.  C.  2  Inst 
fel.  404, 405.)  first  gives  an  assise  of  nusance 
■gainst  I  he  alienee  of  him  that  levied  thst  nu- 
sance ;  and  that  statute  seems  (as  sir  E.  C. 
observes)  to  understand  that  the  pnrty  grieved 
was  without  any  remedy  befor^;  for  it  provides 
io  these  words,  '  de  cetero  non  recedant  qu»- 
'  rentes  a  curia  Regis  sine  remedio  :'  yet  sir  E. 
C.  takes  notice,  foi.  405.  of  his  2.  lust,  at  the 
lower  end  of  that  folio,  upon  the  word  <n 
'  cnria :'  '  That  the  maker  of  that  Act  knew 
well  that  the  party  injured  by  the  nusance 
might  enter  upon  the  ground  of  the  wrbng'duer, 
BOt  only  when  it  was  in  his  hands,  but  after  it 
was  aliened  too,  and  abate  the  nusance,  and  so 
prevent  himself  of  the  remedy  by  assize  of  nu- 
,saoGe  given  by  this  Act/  And  besides  this,  he 
bad  another  remedy  by  action,  viz.  If  he  had 
ao^  particular  damage  (nays  sir  £.  C.)  he  might 
bnng  bis  action  upon  the  case,  and  recover 
damage^  *  Ne  quiir«ntes  rcccMierent  •  curia 
'  siaerenitdio/ 


Obieci,  The  ground  of  ibis  action  against 
the  sheriff  is  for  making  a  double  return.  Now 
the  declaration  sets  forth  only  one  perfect  re* 
turn,  and  that  is  of  tlie  plaintiff's  electioo, 
which  the  declaration  says,  Was  '  secundum 
*  exigentiam  brevis ;'  and  it  was  by  indenture, 
under  the  seal  of  the  sheriff  and  electors :  And  ' 
ttioooh  the  plaintiff  aUedges,  that  tlie'late  • 
sheiiii'aod  the  electors  returned  another  inden«  ' 
tare  of  the  election  uf  another  person,  (which 
is  the  gravamen  that  tie  complanis  of)  yet  that 
appears  lo  b<^  no  return  ;  fur  it  was  not  said, 
'  -that  that  Indenture  \«as  under  any  seals.* 
And  the  sbitntes  of  7  H.  4.  c.  15.  and' 8  H.  6. 
c.  7.  require  indentures  ensealed  by  the  eleo 
tors  to  be  tacked  to  the  writ,  which  indentures 
so  settled  and  tacked,  shall  be  hoklen  for  tbe 
sheriff's  return. 

Answ,  This  otiier  Indenture  last  inentiovH 
ed,  must  be  understood  nu  Indenture  ensealedy 
in  like  manner  as  the  former ;  for  the  deciara- 
tion  just  before  mentions  the  first  Indeniure, 
whereby  the  plaintiff  was  retunted  tobe  chosen, 
and  that  it  is  said  to  be  so  ensealed,  as  the 
statutes  require;  and  then  the  declaration  says,  * 
tlrnt  the  sheriff,  together  with  that  Indenture, 
retonied  another  indenture :  so  that  it  most  be 
reasonably  understood,  to  be  an  Indenture,  ia 
like  manner  eiif»eaied. 

And  then  it  is*  said  by  the  declaration  of  this 
last  Indenture,  tliat  it  wa!>  annexed  to^he  writ  ; 
and  so  returned  by  the  defendant  tiie  sheriff,  ' 
nhich  must  therefore  be  presumed  to  be  an  * 
Indenture  ensealed,  or  else  to  wliat  purpose 
did  the  defendant  annex  it  to  the  writ,  and  re* 
torn  it. 
I  And  further  the  declaration  says,  that  by 
reason  of  the  false  return, .  the  plaintiff  could 
not  be  admitted  itn<P  the  Loner  House,  till  be 
had  made  proof  of  his  election.  NoW|  if  that 
otlier  Indenture  were  not  ensealed,  it  could 
not  be  sHid  to  be  a  false  return  ;  for  it  woaJd 
indeed  have  been  oo  return,  imd  it  could  not 
have  hindered  the  plaintiff  from  being  admit* 
ted,  nor  put  him  to  the  proof  of  his  election. 

And  that  the  Indenture  must  be  understood 
an  Indenture  ensealed,  by  those  that  were  pre* 
sent  at  the  election,  appears  by  the  Writ;  the 
form  whereof  you  will  find  in  **  Crompt.  Juris- 
diction of  Courts,''  fol.  1.  b.  the  clause  is  this; 

*  £t  uomina  eorundem  militoro,  sic  electorum, 
<  in  qiiibusdam  Indenturis,  inter  te  et  illos  qui 

*  hujusmodi  Election i  interfuerint  inde  confici- 
^  endis,  inseri.'    And  In  another  clause,  *  £t 

*  Electionem  illam  tub  sigillo  tuo   et  sigillis 

*  eonim  qui  Electioni  illi  iuterfuerint.  nobis  in 

*  CanccUaram  certifices,  remittens  nobis  alte- 

*  ram  partem  Indenturnr.  predictar.  preseiitibus 

*  consutam  una  cum  hoc  breve.' 

Lord  Chief  Justice  XoK'rii*s  Argument,  in  the 
Case  between  Sir  \yilliam  Soame,  sheriff 
of  Suffolk,  and  Sir  Samuel  Burnardistou, 
hart,  adjudged  in  the  Court  of  Exchequer- 
chamber,  upon  a  Writ  uf  Error,  contain- 
ing the  reasons  of  that  Judgment. 

Sir  Samuel  Barnardiston,  the  plaintiff^  brings 
[  an  Mtion  upoo  the  cas^  in  Banco  Uegis  agaiost 
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the  defendant,  Sir  William  Soome,  late  tli^riif 
of  Suffolk,  setting  forth,  that  a  Writ  kisyed  for 
the  chasing  of  a  kDi|;hc  fur  that  county,  losei^e 
in  the  then  poriiannent,  instead  oi  sir  Henry 
Korth,  decea&ed ;  il:nt  at  tlie  next  county  court 
the  freeholders  proceeded  to-  ait  election,  and 
ultboniih  the  plaintiff  «vas  duly  chosen  *  per 
majorem  nauici-um  gentium  tunc  resident, 
infra  diet.  Comitat.  quorum  tunc  quilibet  ex> 
pendere  potuit  40x.  tibri.ten'ti  et  ultra  par 
annum  infra  Comii&r.  illad,  ac  licet  praedjcru^ 
Willieimos,  prsmissu  satis  sciens,  poi^tea 
btevem  prsd.  in  cur.  Cancellar.  retornavit, 
simul  cutn  quadam  Indencura  inter  ipsum 
Vicecomitem  et  predict.  'Electores  ipsius 
Samuelis  de  pradicta  Elc^tione  ipsius  Sa- 
muelis  fact,  secund.  Exigentiam  brevis  pre- 
dict. Prsdictus  tamen  VVillielrous'  adtunc 
Vioecomes  Officii  sui  debttam  mioime  pon- 
derans,  sed  machinans  et  malitiose  intendens 
ipsum  Samnclem  in  hac  parte  minus  rite  prae- 
gravare,  ac  eundem  Saniueiem  de  fiducia  et 
officio  unins  Mil.  CoiTHint.  predict,  in  diet. 
Parliameiito  cxercend.  omnino  frustrnre,  et 
deprtvtre  et  praedict.  Sarouclem  ad  dtversas 
magnas.et  grandes  pecuniamm  tummas  ex- 
pend, cnusare,  couira  debitum  officii  sui 
prftd.  falso,  malitiose,  scienter  et  deceptive, 
adtanc  in  ead.  Cancellar.  apud  We&tmonast. 
potdict.  reiornavit  una  cum  Indenrtira 
predict,  quandam  nKam  Indenturam  cidem 
orevi  similiter  annex,  specificat.  iilam  fore 
fact,  inter  pnefat.  Willidmum,  &c.  una  parte, 
et  diversas  alias  personas  diet.  Comiiar.  in 
Indentura  ilia  specificat.  et  continent,  quod 
diets  ai.  personae,  ut  ninjor  pars  totius  Co- 
mitat. pnedict.  in  pnedicto  plcno  ComitHt. 
elegerunt  quend.  LioneHom  Talrausli,  Bur. 
alias  diet.  Lionel  Dom.  Iluntiugtovire,  in 
Regno  Scotis?,  in  loco  prsdicti  Henrici  North 
un.  Mil.  Com.  Suffolk  prasdict.pro  PurliumLn- 
to  prsdicto  adveniend.  eidem  Parliamento 
pro  Com.  il.  Ubi  re  vera  pnedictus  Lionellus 
non  fuit  electos  par  roajorem  partem,  prbut 
per  uk  Indent,  falso  aupponitur.  Raiione 
cojus  quidcm  falsi  retnrn.  dp  prasdicta  al. 
Indent  &c.  idem  Samuel  in  Dominum  info- 
riorem  pro  Comirnt.  hujus  Regni  An^lia;,  Ike. 
nsserablat.  ndmitti  non  potuit,  quousque  idem 
Samuel  per  petitionem  suam  Comitat.  dicti 
Parliamenti  pro  remedio  congruo  exhiket; 
et  post  dirersas  ingentes  denar.  gummas  in  et 
circa  manifestalionem  et  verificttionem  dictae 
Electionis  coram  diet.  Comitat;  eipendir,  et 
diver»os  labores  in  ea  parte  sustert.  postea 
Bcit.  &c.  per  Comitat.  in  Domum  Comitat. 
prsdict.4idmis8us  fuit  et  elf  ctio  ipsius  Samuelis 
per  Comitat.  declarat.  fuit,  fore  bona,  nnde 
deteriorat.  est,  et  damnum  habet  ad  Valenc. 
3,000/.' 

There^is  a  verdict  given  for  the  Plaintiff,  and 
damages  found  to  the  value  of  800/.  and  Judg- 
ment thereupon,  and  a  Writ  of  Error  is  brought 
to  reverse  that  Judgment. 

I  have  but  a  little  time  lef^  me  to  say  what  I 

liave  to  offer,  it  being  very  late ;  and  yrt  I  most 

^desire  leave  to  product  tbow  rctsoot  I  have  in 


maintenance  of  my  opinion :  I  will  he  care- 
ful not  to  detain  yup  longer  than  will  be  nvcce* 
sary.  And  therefore,  I  will  not  trouble  yon 
with  starting  the  cu»e  again,  nor  ivill  I  speak 
of  any  exceptions  timt  have  been  made  to  tlip 
declaration,  for  I  love  not  the  niceties  of  tho 
law,  in  cases  where  thev  do  prevail :  and  in  this 
case  I  have  only  considered  the  foundations  of 
the  action  ;  which  if  I  had  found  well  Cftt»* 
blislied  upon  reason,  or  the  grounds  of  the  law, 
I  would  have  examined  what  has  been  objected 
to  the  forms  of  the  declaration,  which  must 
have  brought  great  weight  to  liave  overturned 
those  proceeding. 

But  as  the  pomt  of  the  action,  upon  the  most 
serious  consideration  I  could  have  of  it,  and 
weighing  what  has  been  .before  now,  and  also 
at  this  time,  said  in  support  of  it ;  I  am  of 
opinion,  tltat  the  J udgment  ought  to  be  feversed ; 
fur  that  no  such  action  as  this,  at  bar,  does  lie 
by  the  common  law. 

Because  this  is  a  cause  of  considerable  value, 
great  damages  being  recovered  ;  because  it  it 
a  judgment  of  great  authurit?,  beittg  upon  m 
cause  tried  at  the  King's- Bench  bar,  and  given 
upon  deliberation  there  ;  because  it  is  a  case 
of  an  extraordinary  nature,  and  of  great  import, 
each  party  pretending  benefit  to  tlie  parliament 
by  it ;  because  it  is  an  action  prima  intpresti' 
onis,  that  ne^er  was  before  adjudged,  the  report 
of  which  will  be  listened  after :  I  have  taken 
pains  to  collect  and  set  down  the  reasons  that 
I  nmst  go  upon  in  determining  this  case ;  that 
as  the  judgment  hnd  the  ct>untenance  of  some 
deliberation  in  tbe  court  where  it  was  jm'en  ;  so 
the  reversal  being  with  greater  detioeratioQ, 
may  appear  grounded  upon  reasons  that  ou<;ht 
to  prevail. 

I  can  say  with  my  brotlier  Windham,  that  I 
love  ratlier  to  affirm  Judgments,  than  to  reverse 
them  ;  but  I  can  attribute  nothing  of  auihuriDf 
to  the  judgment,  though  it  were  given  in  a  su- 
perior court,  and  upon  deliberation ;  J  'must 
judice  of  it  as  if  the  case  came  to  be,  judged 
originally  by  me :  the  argument  to  support  a 
judi;ment  from  the  authority  of  itself,  is,  *  Exf- 
ccptio  ejusHem  rei  cujus  pentur  Dissolution' 
which  must  not  be  admitted  in  cases  of  Writa 
of  Error.  We  are  entrtisted  to  examine  and 
correct  the  errors  of  that  court,  and  for  that 
purpose  we  are  made  superior  to  it ;  we  must 
proceed  according  to  our  own  knowledge  and 
discretion,  or  else  we  do  not  perform  tlie  trust 
reposed  in  us. 

I  must  needs  say,  this  is  a  cause  that  importt 
it  more  than  any  cause  I  have  known  to  come 
before  us,  for  it  is  a  cause  prints  impreuioui$; 
nnd  the  question  is,  Whether  by  this  judgment 
a  change  of  the  common  law  be  introduced  ? 
It  is  tho  principal  use  of  Writs  of  Error,  and 
appeals,  to  binder  the  chanee  of  ttie  law; 
therefore  do  Writs  of  Error  in  oar  law,  and 
appeals  in  the  cTvil  taw,  carry  judgments  and 
decrees  to  be  examined  by  superior  courts  until 
they  come  to  the  highest,  who  are  entrusted 
tliat  they  will  not  change  the  law. 

Therefore  do  Whu  of  Error  lie  from  Iieland, 
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m\Mh  is  a  soboidhiste  kiogdoro»  toEsgbuidyby 
whoM  laws  it  is  ppveroed ;  that  tbe]r  might  not 
ba  able  to  change  the  law  bjf  their  judgments, 
and  not  so  mnch  for  tlie  parcicolar  right  of  the 
party. 

For  otherwise  it  would  be  verj  easy  for 
jadges.  by  construction  and  interpretation,  to 
change  even  a  written  law ;  and  it  would  be 
snost  easy  for  the  judges  of  the  common  laws 
of  England,  which  are  not  written,  but  depend 
upon  usage,  to  make  a  change  in  them,  espe- 
cially if  the T  may  jusiifj|  themselves  by  such  a 
rule  as  my  brother  Atkins  lays  down  to  sup- 
port this  case,  viz.  that  the  common  law  com- 
plies witli  the  genius  of  the  nation.  I  admit 
that  the  laws  are  fitted  to  the  genius  of  the 
nation ;  but  when  that  genius  changes,  the  par- 
liament u  only  entrusted  to  judge  of  it,  aud  by 
changing  the  law  to  make  it  suitable  to  it.  But 
if  the  judges  shall  say  it  is  common  law,  be- 
cause It  suits  with  the  genius  of  the  nation, 
they  may  take  upon  them  to  change  the  whole 
as  well  as  any  part  of  it,  the  consequence 
whereof  may  easily  be  seen  ;  I  wish  we  bad 
not  found  it  by  sad  exparienee. 

If  the  case  at  the  bar  be  a  change  of  the  law, 
it  is  happy  that  it  ctmes  to  be  questioned  in 
the  fir^t  instance  ;  for  if  this  cause  had  been 
any  way  agreed  and  quitted,  and  a  second  case 
of  thi«  nature  had  been  questioned,  there  would 
have  been  a  precedent  uiged,  which  cannot  be 
spoke  of  here ;  for  this  case  hath  no  fellow, 
there  never  having  been  the  like  judgment 
before. 

The  method  I  shall  take  in  what  I  have  to 
•ay,  shall  be, 

1st,  To  remove  some  prejudice  the  case  is 
under. 

9dly,  Give  my  reasons  agaihst  the  action. 

9dly,  Weigh  what  has  been  said  to  maintain 
the  action. 

l»t,  The  case  is  under  this  prejudice,  that  an 
action  of  the  case  lies  for  false  returns  of  she- 
riflTs,  and  why  should  it  not  lie  in  this  c»se  as 
well  as  any  other ?-f<-To  remove  thii  prejudice,  I 
•hall  shew  some  material  diffe renccs  betwint 
the  natnre  of  ordinary  returns  and  this  reiuru. 
In  ordinary  returns  the  party  i»  concluded,  and 
absolutely  without  remedy  :  for  the  court  roust 
take  the  return  as  the  sheriff  makes  it.  In  or- 
dinary cases  ihe  sheriff  may,  and  frequently 
doe%  take  security  of  thf  plaintiff,  or  the  sheriflT 
hath  mians  by-law  to  lie  secure;  as,  if  he 
doubts  the  property  of  the  cnods,  he  may  re- 
turn a  Fieri  Facias,  *  Nullus  venit  ad  mon* 
'  strand iim  bona.*  In  some  cases  he  mav,  for 
.  bisAnfety,  impanpel  a  jury,  as  upon  an  Elegit; 
or  be  may  res«'rt  lo  the  court,  and  pray  rea- 
sonable time  to  prepare  his  return,  if  thi*  matter 
be  difficult ;  and  hath  other  shelters,  that  if  he 
be  wary,  will  save  him  from  danger. 

But  in  thb  cuse  the  party  is  not  concluded, 
lor  epon  a  p  ti^ion  to  the  parliament,  if  they 
•eeit  juftt,  they  will  cause  toe  return  to  be  al- 
tered by  the  clerk  of  the  crown,  if  the  sheriff 
be  nnt  in  the  way ;  in  this  case,  the  sheriff  may 
^9»et  teke  Mp«i9(y»  tf  were  grimiqa)  in  bin)  to 


make  such  a  letoni  by  compact,  nor  can  the 
sheriff  make  a  fruitwis  return  or  obtaia  delaj 
l6  consult  his  safety. 

These  differences  are  of  that  nature,  that 
they  change  the  case  in  the  reason  of  it,  as  X 
shall  hereafter  make  appear :  and  no  man  can 
inler ,  because  an  action  lies  for  false  returns,  ia 
ordinary  cases  ;  therelbre  it  lies  in  case  of  m 
return  to  parlkuneat,  where  the  sheriff  ia 
clearly  upon  terms. 

My  reasons  against  this  action  are  applicable 
to  tins  case,  and  make  it  different  from  all  tbc 
cases,  that  have  been  put  ^y  my  brothers  that 
argued  for  the  action :  I  observe  they  ainied 
only  upon  generals,  without  any  other  appuc«- 
tion  to  this  case  than  by  tbe  topic  of  oondudiog, 
^MiMoried  mafuSf  because  an  action  lies  us 
cases  of  inferior  nature,  therefore  it  will  lie  ia 
this;  which  rule  holds  not  in  diverse  cases, 
where  there  are  particular  reasons  to  tbe  con- 
trary, as  I  shall  bjr*«nd-bye  sbew.to  he  in  this. 

2dly,  I  shall  give  you  my  Reasons  against 
this  action,  which  are  as  follow : 

(1.)  My  first  Reason  is  this,  because  the  she* 
riff  as  to  tbe  declaring  the  majority  is  Judg?  ; 
and  no  action  will  lie  against  a  judge,  fur  what 
he  does  judicially,  though  it  should  be  laid 
faUb  mafuioU  ei  teUnter  ;  as  appears  in  Co. 
13  Uep.  fill.  91.  They  who  are  intrusted  to 
judge,  ought  to  be  free  from  vexation,  that  the j 
may  determine  without  fear ;  tne  law  requiroa 
courage  in  a  judge,  and  therefore  provides  se- 
curity for  the  support  of  that  courage.    But,  * 

1.  Is  the  sheriff  a  judge  in  this  case  ?  And, 
S.  Is  there  the  same  reason  he  should  be  freed 
from  all  actions  ? — As  to  the  first  it  is  of  ne- 
cessity, that  as  to  the  declaring  the  ipajority, 
he  should  be  judge  upon  the  plore:  in  other 
cises,  in  the  county  cuurt,  the  freeholders  are 
the  judges,  and  he  is  the  miuisier.  When  we 
say  the  freebuMers,  we  mean  tiie  innjor  part  o£ 
them  is  to  judge;  but  when  the  question  is^ 
Which  is  tlie  major  part?  ti.ey  canuoi  dtrte»- 
mine  tbe  question  ;  but  of  necessity  the  shmflT 
mu^t  determine  that,  the  nature  of  the  ttung 
speaks  it. 

Tlirrefore  it  wa«  held  rightly  in  Letrhrpere*a 
Case,  l^and  14  Car.  9.  thai  as  ir>  thn  electioii 
ofkntghtt  to  the  parliament,  the  Cfiurt  is  pro- 
perly tbe  sheriff's  court,  and  the  writ  is  iti  tbe 
nature  of  a  special  commission,  Eiegifocia*. 

I  know  a  judge  may  have  man^  miuistrrial 
acts  incumbent  upon  him,  as  tlie  chieMusiioce 
have  to  certify  records  upon  writs  of  error  ; 
therefore  it  is  necessary  for  me  to  observe,  that 
the  suit  here  is  for  what  he  does  as  a  judge,  ^d 
not  for  any  thing  ministerial ;  which  aopeara  hy 
the  averment,  that  the  slieriff  anneied  another 
indenture,  specifying  it  to  he  made  by  the  ma- 
jor part  of  tlte  freeholders,  and  contaming  that 
the  lord  Huntingtowre  was  chosen,  ubi  re  vrra 
-th«  lord  Huntingtowre  was  not  cboeen  bv  the 
major  part  of  the  freeholders.  If  it  had  been 
said  uA  re  vera  the  freeholders  supposed  to  seal 
the  same,  never  did  seal  the  same,  there  bad 
been  a  falsity  in  his  ministerial  part  of  send- 
ing in  tl|e  ind^tpre;  bat  his  s^iog  his  two 
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indentareti  wh^eh  jrm  really  wnM-  by  tli« 
freoboldflin,  as  tbej  import;  wherein  the  free- 
holdtn  of  oftch  iDdenture  (end  Dot  tlie  the rttf ) 
say,  that  they  are  the  major  part,  is  no  hlmty 
in  his  ministerial  part,  bat  ooly  dtferrInK  to 
jadge  between  tbeo,  which  is  the jsi^or  part ; 
or  more  properly  judging  that  they  are  both 
equal  in  number. 

They  object,  that  the  matter  of  this  qaestioo 
is  not  matter  of  judgment,  it  u  hot  counting  the 
poU,  which  requires  arithmetic,  bat  not  judg- 
ment ;  but  certainly  if  it  be  rightly  considered, 
it  will  be  thought  this  ouestioo  of  majority  is 
not  barely  aque»tion  er  fact,  bat  u  question 
of  judgment,  n  question  of  dittcttlt  judg- 
ment, there  are  so  many  qualifications  of 
electors. 

1.  They  most  have  40s.  per  aonam,  there 
the  Talne  most  be  judged.        , 

3.  It  must  be  freehold ;  there  the  title. 

3.  It  ukust  be  their  own ;  there  colourable 
and  fraudulent  gifts  made  many  times  on  pur- 
pose to  get  voices,  most  be  judged. 

4.  The  electors  must  be  resident ;  here  the 
settlement  of  the  partjr  must  be  determined. 

5.  There  are  many  things  that  incapacitate 
voices,  as  bribery,  force,  '£c.  and  many  other 
x)uestions  arise^  that  are  of  such  difficulty  in  de- 
bate of  them,  much  time  is  spent  in  parlia- 
ment; and  sometimes  a  Committee  determines 
one  way,  and  the  House  anuttier.  Is  not  this 
tlien  a. question  that  reiers  to  judgment. 

Tliejr  object  again,  the  sheriff]  may  give  an 
x>ath  concerning  all  the  qualifications,  and  be  is 
to  look  no  farther. 

I  answer,  the  statnte  has  given  the  sheriff 
power  to  give  an  oath  in  assistance  cif  him : 
but  the  siaqite  does  not  say  that  whosoever  takes 
that  oath  »haU  have  a  voioe :  neither  does  the 
sutote  93  Hen.  6.  sav,  that  the  sheriff  shall  not 
be  charged  with  a  nlse  return,  that  pursues 
that  way :  so  that  although  he  may  ofe  those 
means  mr  hb  direction,  yet  he  must  consider 
his  own  safety,  and  not  make  a  false  return. 
If  a  man,  upon  taking  such  on  oath,  give  the 
sheri^  a  special  answer,  or  if  it  should  be 
known  to  the  sheriff  he  swears  false,  the  sheriff 
« must  determine  according  to  his  own  judgment, 
and  not  by  what  is  sworn.  * 

It  may  hence  be  concluded,  that  the  sheriff, 
as  to  declaring  a  majority,  is  a  judee;  and  if 
ao,  my  next  assertion  is,  that  there  is  the  same 
reason  he  should  be  free  from  actions,  as  any 
judge  in  Westminster- hall,  or  any  other  judge. 
Docs  it  not  import  the  public,  that  the  sheriff 
should  deal  uprightly  and  impRrri»ll>  ?  Ought 
he  not  to  have  courage,  and  for  that  end  bhuuld 
not  the  law  protide  him  security }  • 

Consider  his  disadvantages,  what  a  noise 
and  croud  accompany  such  elections ;  what 
importonity,  nay,  wliat  violence  there  is  upon 
him  from  the  contesting  parties. 

We  may  say«  no  other  judge  has  more  need 
of  courage  and  resolution  to  manage  himself, 
and  detennine  uprightly,  than  he.  No  other 
Judge  determines  in  a  case  of  greater  conse- 
qiitupn  to  thg  pttblicp  or  difficultyi  than  be ; 


espost  him  to  snch  actions,  and  in  most  elec-v 
tions  be  mast  have  trouble;  for  commonly 
each  par^r  is  confident  of  his  strength,  Ills  con- . 
duct,  and  his  friends;  that  let  the  sheriff  re- 
turn never  sh  uprightly,  the  party  that  is  re- 
jected will  revenge  it  by  a  suit,  especially  if  he 
may  sue  at  common  law,  to  have  boundless 
damaaes,  without  runuiug  any  hazard  himself, 
bat  of  the  loss  of  his  costs. 

If  wte  judges,  that  find  oursrives  secure  from 
actions,  should  not  be  tender  of  others  that  are 
in  the  same  circumstances ;  it  may  well  be  said, 
*  Wo  ffnto  you,  for  you  impose  heavjr  hart  hens 
^  upon  others,  but  will  not^bear  the  least  of 
'  them  yourselves.' 

9.  Mjr  second  Reason  is,  because  it  is  alieni 
fori,  either  lo  examine  the  right  of  the  elec- 
tion, or  behaviour  of  the  sheriff;  both  which 
are  incident,  and  indeed  the  only  considerations 
that  can  guide  in  the  trial  of  such  causes,  if 
they  be  allowed. 

It  is  admitted,  that  the  parliament  is  the 
onl>  proper  judicature  to  determine  the  right  pf 
election,  and  to  censure  the  behaviour  of  the 
sheriff.  How  rben  csm  the  common  law  trj  a 
cause,  that  canuot  determine  Of  those  things, 
without  which  the  cause  cannot  be  tried? 

No  action  upon  the  case  will  lie  for  breach 
of  a  trust,  because  the  determination  of  the 
principal  tiling,  the  trust,  does  not  belong  to 
the  common  law,  but  to  the  court  of  Chan* 
eery :  certainly  the  reason  of  the  case  at  bar  is 
stronger,  as  the  parliament  ought  to  hare  more 
revereiice  than  tiie  court  of  Chancery. 

Tliey  object,  that  it  may  be  tried  after  ^he 
parliament  hath  decided  tfaie  election ;  for  then 
that  which  tbe  common  Imw  would  not  trj is  de- 
termined, nml  the  parliament  cannot  give  the 
party  the  costs  he  is  put  unto. 

Then  I  perceive  they  would  have  the  deter 
minntion  of  the  parliament  binding  to  the 
sheriff  in  the  action,  wliich  it  cannot  be;  for 
that  is  betwein  other  parties  to  which  the 
sheriff  is  not  called  :  it  is  against  the  course  of 
law,  that  any  judgment,  decree  or  proceedmg 
betwixt  other  parties  should  bind  the  interest 
of,  or  any  way  concladc  a  third  person ;  no 
more  ought  it  to  do  tx  re :  it  may  be  easy  for 
parlii-s  combining  to  lepreaeni  a  case  so  to  the 
parhami  nt,  that  the  right  of  flection  may  ap- 
pear either  way  as  the  parties  please.  Is  it  fit 
the  slieriff,  who  is  not  admitted  to  controvert 
such^etermination,  should  be  concluded  by  it, 
in  an  action  brought  against  him;  to  make  him 
pay  the  reckoning? 

Did  the  parliament  believe,  when  they  deter- 
mined this  election,  that  they  passed  sentence 
against  the  sheriff,  upon  which  he  must  pay 
800/.?  Sure  if  they  had  imagined  so,  they 
would,  nay,  in  justice,  they  ought  to  have 
heard  bis  defence,  before  they  determined  it. 

And  yet  that  was  the  measure  of  this  case, 
the  Sheriff  whs  nor  heard  in  parii^ment,  indeed 
he  was  not  blamed  there :  and  yet  upon  the 
Trial,  which  concerned  him  so  deeply,  he  was 
not  allowed  to  defend  himself,  by  shewing  any 
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minority  or  equnlity  uf  Toices,  the  parliament 
baviag  determined  tlie  tslection. 

(do  not  by  these  reflections  tax  the  laiv  of 
ii^ustice,  or  the  course  of  parlianicnt  of  incon- 
venience ;  I  am  an  admirer  of  tlie  methods  of 
both:  it  is  from  the  excellency  of  them,  1  con- 
cludd  this  proceeding  in  this  new-fangled  action, 
beini;  absurd,  unjust  and  unreasonable,  cannot 

be  It^al. 

To  answer  the  other  braodi  of  this  objection, 
I  say,  it  does  not  foUov,  that  because  the  par- 
Jiaro'eut  cannot  give  costs,  therefore  this  new- 
devised  action  must  he,  to  help  the  party  to 
them. 

Fur  tlicn  such  an  action  mi^'ht  as  well  lie  in 
all  cases,  where  there  is  a  wrui^g  to  be  remedied 
\>y  course  of  law,  aud  no  costs  are  i^iven  for  it. 

At  the  common  hiw  no  costs  were  {iven  in 
any  case,  and  many  cases  remain  at  this  day, 
where  the  statute*;  Fiave  given  no  costs :  as  in  a 
proliibilion,  scirefucias^  and  quure  impedit,  and 
divers  other  cn^es;  and  yet  no  action  will  lie  to 
recover  those  costs,  aud  uby  should  it  lie  in  the 
case  at  bar  ? 

In  this  cnse  the  parliament  have  already  had 
it  under  tljeir  con^iiileration  iu  the  statute  23 
lien,  d,  aud  have  ap  pout  ted  what  shall  be  paid 
by  the  Sheciff  that  oiTends,  vis.  100/.  to  the 
party,  100/.  to  the  king,  and  imprisonmeut; 
the  parliament  have  stated  what  shall  be  paid 
for  compensation,  and  what  for  punishoieiit, 
and  would  have  provided  for  costs,  if  they  had 
tliought  fit. 

3.  My  third  Reason  is,  because  a  double  re- 
tarn  is  a  lawful  means  fur  the  Sheriff  to  perform 
his  duty  in  doubtful  cases.  If  this  be  so,  then 
•11  aggravations  oi  fahoj  malitmt  et  sciciUer, 
will  not  make  the  thini;  actionable ;  for  what- 
ever a  man  may  do  for  his  safety,  cannot  be 
the  ground  of  an  action. 

There  is  sometimes  '  Damnum  absque  in- 
'juria,' though  (lie  thing  be  done  on  purpose  to 
bring  a  loss  upon  another,  without  any  design 
of  lienefit  to  himself;  as  if  a  new  house  be 
erected  contiguous  to  my  ground,  I  may  build 
any  thing  on  purpose  to  blind  the  lights  of  that 
new  house,  and  no  action  will  accrue,  though 
the  malice  tvere  never  so  great ;  much  less  will 
it  lie,  when  a  man  acts  for  his  own  safety. 

If  a  Jury  will  Hnd  a  special  verdict;  if  a  judge 
will  advise  and  take  time  to  consider;  if  a 
bishop  will  delay  a  patron,  and  impnnnel  a  jury 
to  enquire  of  the  right  of  patronage;  you  can- 
not bring  an  action  for  these  delays,  though  you 
suppose  it  to  be  done  maliciously,  and  on  pur- 
pose to  put  you  to  charges ;  though  yoo  suppose 
it  to  be  done  icienter,  knowing  the  law  to  be 
dear :  for  Uiey  take  but  the  liberty  the  law  has 
provided  for  their  safety,  and  there  can  be  no 
demonstration  that  they  have  not  real  doubts, 
for  these  are  within  their  own  breasts ;  it  would 
be  very  mischievous,  that  a  man  might  not 
have  leave  to  doubt  without  so  great  peril. 

The  course  of  parliament  makes  out  the 
ground  of  this  reason  to  be  true  in  fact,  so  that 
%  double  rettmi  ii  lawful   when  the   Sheriff 


doubts ;  for  if  the  parKamrnt  did  not  allotv  a 
double  return  in  doubtful  cases,  they  ought 
never  to  accept  a  double  rctam  :  If  it  were  in 
itself  a  void  and  unlawful  return,  tliey  ought 
not  to  endure  it  a  moment,  but  send  for  the 
Slieriff,  and  con) pel  him  forthwith  to  make  a 
single  return.  But  we  see  where  fbrre  is 
doubt,  the  parliament  sends  not  for  the  Sheriff 
before  they  hate  examined  the  case,  and  ^iven 
particular  directions. 

And  it  must  of  necessity  be  the  coorae :  ibr 
suppose  the  voices  are  equal :  suppose  the 
election  is  void  for  force ;  suppose  the  Slieriff 
doubts  upon  the  validiry  of  some  voices,  shaH 
he  transmit  his  doubts  especiaNv  to  parliament  f 
Was  there  erer  any  such  ttnng  done?  Was 
there  ever  any  other  way  but  to  make  a  double 
return,  and  leave  it  fairly  to  the  decision  of 
parliament? 

It  was  said  by  my  brother  Ellis,  that  if  the 
Sheriff  had  rettirned,  in  the  nature  of  a  special 
verdict,  the  special  matter,  and^had  conclu<le4 
in  this  mnnncr,  viz.  if  the  pailiament  shall 
adjudge  sir  Samuel  Barnnrdistou  to  be  chi»ser, 
then  he  returns  him;  and  if  the  parliament 
shall  adjudi^c  the  lord  Huntingtowre  to  !« 
chosen,  then  he  returns  him;  that  sncb  a  re- 
turn as  this  had  been  safe,  and  could  not  have 
borne  an  action. 

1  his  is  a  pretty  invention,  fonnd  oat  (or  ar- 
<*oment  sal^e,  but  raethmks  it  furnishes  no  force 
at  all  to  ihe  nart  for  which  it  is  brought,  but 
rather  shews  tne  rght  to  be  the  other  way :  fur 
let  any  man  of  reason  say,  whether  a  dool'Ie 
return,  as  it  is  now  used,  be  not  the  same  thltn; 
ill  consequence  ?  Is  not  a  double  return,  m%  if 
the  Sheriff  should  say  to  the  parliament,  **  The 
right  of  election  is  liet^veen  these  two,  I  lun  in 
doubt  which  of  them  I  shall  reject,  and  expect 
your  directions/'  This  is  the  import  of  a 
double  return,  and  is  the  same  in  effect,  as  if  it 
had  concluded  like  a  special  verdict;  and  so 
my  brother  Ellis's  instance  should  not  be  action- 
able, thougli  he  cpnduded  otherwise. 

That  other  new-fangled  way  could  not  be 
received. — For, 

1.  The  freeholders  would  never  join  in  anctb 
a  return. 

2.  Such  a  return  is  not  capable  of  being 
amended  b^  the  Slieriff. 

But  die  judgment  of  the  parliament  most  be 
entered  upon  record,  to  make  it  any  return  ; 
it  concluding  nothing  of  itself,  as  a  special  ^erw 
diet  concludes  nothing,  till  the  judgment  of  the 
Court  be  entered  upon  the  roll  with  it. 

3.  The  parliament  will  not,  as  I  believe,  ad* 
nut  of  new  devices  in  the  course  of  their  pro- 
ceedingSy  whatever  we  do  at  law. 

But  the  double  return  is  practicable  in  the 
county,  for  the  freetiolders  of  each  part  wtU 
tender  their  indentures ;  and  it  is  easily  amend- 
ed in  parliament,  by  rejecting  the  indenture  of 
those  freeholders  that  were  not  the  mijor  part, 
which  way  has  been  practised  in  doubml  casaa 
for  many  yean.    9o  that  I  apprehend  tbr 
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It  seems  ridiculoos  to  me,  that  it  should  be 
objected,  that  this  course  of  law  is  necessary  to 
prevent  the  greut  mischiof  arising  from  dnuble 
returns ;  whereas,  if  it  be  a  mischief^  or  disliked 
by  the  parJiamenr,  either  in  general  or  nnj  pai> 
ticalar  case,  thcj  mny  reject  them  when  thej 
please,  and  command  the  sheriff  to,  make  a 
single  return  ;  so  that  tliey  may  remedy  ic  by 
their  practice,  wit  hoot  their  legislative  power. 

I'heir  practice  hitherto  bos  been  to  receive 
doable  returns,  which  therefore  in  some  casei 
must  be  lawful,  and  in  this  very  case  the  double 
return  was  accepted,  and  the  sheriff  no  way 
punished  for  it ;  which  he  ought  to  have  been, 
if  he  bad  been  blamcable. 

If  double  returns  are  occepted  by  parliamenti. 
they  are  allowed,  and  we  must  say  they  are 
lawful,  which  is  the  ground  of  my  third  reason; 
for  which  I  hold  this  action  not  maintainable. 

4.  My  fourth  Reason  is,  That  there  is  no  le* 
gat  damages  occasioned  by  the  sheriff.  The 
damages  mid  in  the  declaration  are, 

1.  Being  kept  from  sitting  in  the  House. 

9.  The  pains  and  charges  he  was  put  nntOf 
to  get  his  admittance  into  the  House. 

1.  That  of  his  being  kept  from  sitting  In  the 
House,  is  as  much  every  man's  damage  in  the 
whole  county,  nay,  in  the  whole  kingdom ;  and 
any  man  else  might  as  well  have  an  action  for 
it,  as  the  member  chosen; 

To  sit  in  parliament  is  a  service  in  the  mem« 
ber,  for  the  benefit  of  the  king  and  kingdom ; 
and  not  for  the  particular  profit  of  the  member. 

It  is  a  rule  in  law,  that  no  particular  man' 


at  bar  to  be  more  regular  and  favourable,  than 
that  case,  which  my  brother  £llb  puoas  a  case 
that  i^Quld  bear  an  action. 

Again,  snppose  the  sheriff  had  informed  the 
parliament  of  his  doubts,  and  th»t  he  could  not 
readily  dttcnnine  where  the  majority  was,  but 
it  wna  betwi&t  tiro  persons,  A,  and  B.  and 
thereupon  desired  their  fa\our,  either  to  prnnt 
him  time  to  determine  it,  if  they  pleased  to 
command  him  so  to  do,  or  tUe,  that  they  would 
decide  it  themselves,  and  he  would  obey  what 
directions  they  should  make  in  it ;  and  there- 
upon the  parlmmentbad  taken  upon  themselves 
to  determine  it. 

This  most  clearly  had  not  been  actbnable, 
for  ic  is  not  actionable  to  delay  a  retum  to  any 
court  of  justice,  where  the  sheriff  had  leave 
from  the  court  so  to  do.  A  double  return,  in 
my  understanding,  speaks  the  same  thing  to  the 
parliament;  and  upon  it  they  may  eijther  direct 
the  sheriff  to  make  a  single  retmn,  which  is  to 
cause  him  to  decide  it,  or  they  may  do  it  them- 
selves. 

And  here,  I  ranst  needs  reflect  upon  the  second 
reason  I  gave  against  this  action,  that  the  mat- 
ter  of  it  is  a  lien  i  Jivri ;  I  find  myself  and  my 
brothers  that  art^ued  for  the  action,  engaged  in 
a  discourse  of  the  nature  of  a  double  return, 
and  the  course  of  parliament  upon  it,  which, as 
a  judge,  I  cannot  so  well  speak  to.  I  had  the 
lionour  to  be  of  this  House  of  Commons,  and 
whilst  I  was  there,  I  ctmsidered  as  well  as  I 
could  tlie  coarse  of  the  proceedings  of  xhb 
House,  and  am  therefore  able  to  speak  some- 


thing of  them,  and  I  am  brought  into  this  dis-  )  mav  bring  an  action  for  a  nuisance  to  the  king's 
amrse  necessarily  by  this  action;   but  I  must     highway;  becalise  all  the  men  in  England  might* 

"  "       as  well  have  actions,  wliich  would  be  infinite : 


needs  say,  it  is  an  improper  discourse  for 
judges,  foV  they  know  not  what  is  the  course  of 
parlmment,  nor  the  privilege  of  parliament. 
When  the  lords  in  parliament,  whom  they  are 
bound  to  assist  with  their  advice,  ask  the  Judges 
any  thing,  concerning  the  course  or  privilege  of 
parliament,  they  have  answered,  that  they  know 
them  not,  nor  can  advise  concerning  them.  . 

If  in  parliament  we  do  not  know,  nor  can 
advise  concerning  tliese  things;  how  can  we 
judge  upon  them  out  of  parliament?  We  ought 
to  know  before  we  judge,  and  therefore  we  can- 
not judee  of  things  we  cannot  know. 

Our  being  engaged  in  a  discourse  improper 
for  judges,  shews  the  action  to  be  improper,  as 
much  as  any  other  argument  that  can  be  made; 
and  this  argument  arises  from  my  brothers  that 
argued  for  the  action. 

But  m»w  I  am  in  this  discourse,  I  mnst  go  a 
little  farther;  my  observation  from  the  course 
of  parliament  has  been,  that  they  will  not  per- 
mit the  sheriff  to  delay  hi^  return,  to  deliberate, 
and  he  cannot  take  security  of  either  party ; 
and  if  a  single  retnrn  be  not  justified  by  the 
Committee  of  Elections,  he  is  in  danger  of  the 
•tatute  of  93  Hen.  6. 

It  follows,  that  the*'eis  no  way  for  an  inno- 
cent sheriff  to  be  safe,  where  he  conceives 
doubt,  but  in  muking  a  double  retum  ;  and  if 
thai  should  be  actionable  too,  the  service  of  the 
parliiMneot  would  be  thejBOSt  oograteful  service 
«u  the  world. 


and  therefore  such  an  offence  is  punishable - 
only  by  indictment,  except  there  be  special  loss 
occasioned  by  that  nuisance.    - 

For  the  same  reason,  the  exclusion  of  a  mem- 
ber from  the  House,  being  as  much  damage  to 
all  men  in  Enslaud,  as  to  himself,  he,  nor  any 
man  else  in  England,  can  have  an  action  for 
it;  but  it  is  punishable  upon  the  public  score^ 
and  not  otherwise. 

For  this  reason  was  the  statute  23  Hen.  6, 
wisely  considered :  by  that  statute  the  action  is 
not  given  to  the  party  for  his  particular  damage;^ 
hut  the  action  given  is  a  popular  action,  only, 
the  party  grieved  hath  a  preference  for  six 
months:  but  if  he  do  not  sue  in  that  time». 
every  man  else  is  at  liberty  to  recover  the  same 
sum. 

3.  The  other  point  of  damage,  is  the  pains, 
and  charges  he  was  put  unto,  and  that  is  not 
occasional  by  the  sheriff,  but  bv  the  delibera* 
tion  of  the  House.  Why  should  the  sheriff  pay 
for  that  ?  It  may  be,  if  the  parliament  had  sent 
for  the  sheriff  the  first  day,  and  blamed  the 
double  return,  he  would  have  ventured  to  de- 
termine the  mattn  speedily,  and  there  should' 
have  been  no  cause  of  complaint  for  delay ;  but 
the  parliament  saw  so  much  cause  of  doubr^ 
that  they  think  it  not  fit  to  put  the  sheriff  to  de«* 
termine,  but  to  resolve  to  examine  the  matter, 
and  give  him  directions  that  may  gaide  him  in 
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mending  his  reCttrn ;  tbereapon  tbey  gitv  a  daj 
to  the  parties  on^botb  smks,  and  ^Ddifif  the 
natter  of  long  ciaininatioDy  and  withal  dilfipilt, 
they  dehbtrate  apon  it. 

Ii  seems  very  unreasonable  the  sheriff  ilioakl 
be  made  pay  Ibr  this,  which  he  did  not  occa- 
sion ;  bat  wns  a  course  taken  by  the  pariiamcnt 
for  tiieir  own  satisfaction,  who  found  oo  fisolt 
in  the  sheriff  for  putting  thicm  to  all  that  trouble. 

Snppose  »ir  Samuel  Barnardiston  had  been 
returned  alone,  and  the  lord  Iluntingtowre  had 
petitioutd  against  that  return,  there  had  been 
the  same  charge  to  have  defended  that  return ; 
so  that  it  WHS  the  contest  of  the  opposite  party 
that  oecasioued  the  charge,  the  deliberation  of 
the  parliament  that  occasioned  the  delav  ;  but 
neither  of  il.em  cau  be  imputed  to  the  sheriff. 
*  I  cannot  difference  this  case,  from  the  ca^e  of 
bringing  an  action  against  a  jury,  for  malicious- 
ly, kuowinglf ,  and  on  purp«ise,  to  pot  the  party 
to  charges,  fiudiiig  a  matter  specially,  whereby 
great  delay  and  great  expences  were,  before  tlie 
party  could  obuin  judgment ;  and  yet  I  think 
no  uian  will  affirm  that  an  action  will  li«?  in  that 


ease. 
In  this  case  the  damages 


are  found  entire, 


to  that  if  both  parts,  viz.  the  not  sitting  in  the 
house,  and  the  pains  and  charges  are  not  ac- 
tionable causes  of  damages;  it  will  be  in- 
tended the  jury  gave  for  both,  and  so  the 
jndgnivnt  ufor  that  cause  erroneovs* 
•  I  suppose  the  wa^^  of  parliament  will  not 
be  mentioned  for  damages,  for  in  roost  placet 
they  are  only  imaginary,  being  not  deimioded ; 
but  if  there  were  to  beany  consideration  of 
them,  it  will  not  alter  this  case  ;  for  upon  this 
return  they  are  due  as  from  the  first  day,  and 
so  no  damege  can  be  pretended  upon  tbaticore. 

5.  My  fifth  Reason  is  drawn  frooi  the  sta* 
tote  of  S3  Hen.  6.  which  has  been  so  often 
mentioned ;  that  statute  is  a  great  evideooe  to 
me,  that  no  action  lav  by  the  common  law 
against  a  sheriff,  for  a  folse  return  of  a  writ  of 
election  to  the  parliament ;  and  thh  evidence 
it  much  strengthened  by  the  observation  that 
bath  been  made,  that  never  any  action  was 
brought  otherwise  than  upon  that  statute. 

I  must  admit,  that  if  an  action  lay  by  the 
Common  Law,  this  statute  hath  not  taken  it 
away,  for  there  are  no  negative  words  in  the 
statute ;  but  it  is  not  likely  that  the  parliament 
would  have  made  that  law,  if  there  had  been 
any  remedy  for  the  ptrty  before. 

The  statute  obtervet,  that  tome  Inwt  bad 
been  made  before,  for  preventing  false  returns, 
but  there  wat  not  convenient  remedy  provided 
for  the  partv  grieved ;  and  therefore  givet  biro 
an  action  for  lOOL  If  the  Couits  of  Justice 
had,  by  the  Common  Law,  jurisdiction  to  exa- 
mine misdemeanors  concerning  the  returns 
of  slieriffs  to  the  paclianieot ;  what  needed  the 
parliament  to  he  so  elaborate^  to  provide  law 
after  law,  to  icivo  them  power  therein,  and  at 
last  to  give  the  party  grieved  an  action  ?  Can 
any  mau  imagine  hut  that  the  parliament  took 
the  law  to  be^  (hat  the  party   was  without  re- 


medy ?  I  know  preamblct  of  aott  of 
ment  are  no(  always  Gospel;  but  ttfaecotnce 
ns,  I  am  tore,  to  have  retpca  to  them,  aiid 
not  10  impute  any  foUity  or  failing  to  them, 
especially  where  constant  n»^e  speaks  for  them. 

It  has  been  objected,  that  in  those  tiii«cs, 
it  was  reckoned  a  daOiage  to  be  returoed  to 
serve  in  parliaoieut,  which  is  the  reason  that 
IK>  mail  then  did  bring  his  action  agaiott  the 
sheriff  fur  returning  another  in  bis  stead.  This 
cannct  be  true,  for  the  itatote  calU  him  tlie 
party  grieved,  and  is  careful  in  providing  route- 
nieut  remedy  for  him ;  and  we  see  by  the  many 
statutes  about  those  times,  that  it  was  a  mis- 
chief very  frequent,  and  there  wanted  no  oc- 
casion for  those  actions;  which  docs  extremely 
strengthen  the  aigument  of  the  non-user  of  this 
pretended  Common  Law. 

An  actiun  upon  the  case ;  where  it  may  be 
brought,  is  a  platter  that  fits  itself  for  all  times 
and  all  sores;  and  if  such  an  action  mi^ht  tliea 
have  been  brought,  there  was  no  need  for 
the  parlisment  to  provide  a  convenient  reiDcdy, 

By  Littleton's  rnle,  often  mentioned  by  my 
brothers^  we  may  conclude  this  action  will  not 
lie  ;  for  if  such  au  action  had  lain,  it  would 
have  been  brought  before  this  time. 

In  the  Case  of  Bulk  ley  against  Rice  Thomas 
in  Plowden's  Commentaries^  IIS,  which  ap- 
pears to  be  so  elaborately  argued  both  at  bar 
and  bench;  if  this  common  law  had  beeo 
thought  upon,  they  might  have  prevented  the 
question,  whether  the  sheriffs  of  Wales  were 
Dooud  by  the  ttatote  93  Hen.  6. 

It  seems  plain  to  me^  that  the  makers  of 
the  said  ttaluie  were  ignorant  of  tbit  Common 
Law  ;  and  ftl  my  brother  Thnrlaild  obtenrcs, 
the  judget,  in  those  timet,  utually  astisted  in 
thepenniuff  of  the  bws. 

Tne  ju(%et  and  cooatel  iu  the  time  of 
Bneklert  cute  were  ignorant  of  tbit  Common 
Law,  cIm  it  would  have  been  mentioned  in  the 
atnunent  of  that  cate. 

This  Common  law  wat  never  revei^ed,  that 
I  find,  until  a  time  that  there  were  diners 
other  new  lights  :  I  mean  thote  timet,  when 
Nevil  brought  an  action  for  a  false  return 
against  Stroud  during  the  late  troubles;  hot 
in  those  timet,  it  could  never  obtain  judgment, 
I  have  heard  that  the  court  of  Common  Pleas 
tent  the  record  to  the  parliament,  as  a  case  too 
difficult  for  the  Cotiitt  of  Common  Law  to 
determine. 

The  tutute  of  ftS  Hen.  6.  is  not  onljr  erU 
deuce,  that  no  such  action  lay  at  tbe  common 
law  ;  bur,  in  my  opinion,  is  not  consistent  with 
auy  remedy  at  tbe  common  law,  imless  it  be 
allowed  that  the  party  should  be  dooblv  pn« 
nisbed. 

If  the  party  grieved  has  brought  bb  actiim 
apcm  the  statute,  and.  recovered,  it  was  admit* 
ted  bv  the  counsel,  that  no  acdon  can  be 
brought  at  tbe  conmoa  law;  nor  i  con/ra, 
can  he  tecover  by  the  ttatate,  after  he  baa 
recovered  by  the  Common  Law,  because  *  nemo 
bit  puaitur  'pro  eodem  delicto.' 

So  far  it  ttnudt  well  ^  but  suppote- tbe  partj 
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grifived  hzt^  \eX  alip  .  bu  •  tin^  of  tbrco  months 
and  tbea  a  tbird  person  brings  a  popular  action 
and  recovers  100/.  upon  the  statute  ;  there  is 
nothing  can  bar  the  party  grieved  from  bis  ac- 
tipo  at  Common  Law,  for  bis  sitting  still  will 
not  conclude  bim  ;  no  statute  of  lioiitutions 
extending  to  tbis  case.  ,  And  if  it  be  so,  then 
inust  the  party,  besides  bis  6ne  and  imprison- 
menty  be  doubly  punished  by  tbis  statute ; 
which  was  made,  as  the  letter  of  it  imports, 
because  there  wanted  convenient  remedy. 

And  now  I  am  discoursing  of  tbis  statute,  I 
must  uhserve  the  great  wisdom  of  the  course  of 
parliament  iu  these  cases,  which  bath  in  great 
nieasure  prevented  the  bringing  actions  against 
sheriffs^  even  upon  this  statute. 

Where  the  sheriff  mistakes  the  person  in 
bis  re^turo,  be  incurs  the  penalty  of  23  Hen.  6. 
though  it  be  without  malice :  and  it  may  hap- 
pen that  any  where  there  are  2 1  electors  of 
one  sideband  SO  of  the  other,  the  sheriff  re- 
turns him  that  hath  21,  and  the  parliament 
adjudging  an  incapacity  in  two  of  the  21,  may 
determine  be  that  had  the  20  voices  was  duly 
chosen.  In  such  case  the  sheriff  bad  made  a 
false  return,  within  the  penalty  of  the  statute 
SS  Hen.  6.  and  no  evidence  shall  be  given 
Against  the  determination  of  the  parliament. 

This  was  a  very  bard  case  for  the  sheriff; 
and  if  we  were  liable  to  sucb  a  mischief,  many 
k  past  sheriff  might  be  awakened|  that  takes 
bimself  to  be  secure. 

But  the  course  of  parliament  prevents  tbis, 
as  it  is  reason  ;  for  inraediately  upon  their  de- 
terminations, they  send  for  the  sheriff,  and 
tause  bim  to  amend  bis  return ;  and  thence- 
forward the  amended  return  is  the  sheriff*s  re- 
iturti  ;  and  there  b  no  record  that  can  warrant 
any  action  to  be  brought  for  a  false  return  : 
as  when  the  Marshal  of  the  King^s-fiench  or 
Warden  of  the  Fleet*  have  made  an  improvident 
return,  omitting  some  causes  T^herewith  the 
prisoner  stood  charged  iu  their  custody,  whereby 
they  came  liable  to  action,  they  frequently 
inove  the  court  to  any nd  the  return ;  and 
when  the  return  is  amended,  all  is  set  right, 
for  tbere  is  no  averring  against  a  record :  in  Tike 
manner,  when  the  sheriff  bath  amended  his  re- 
turn, he  is  secure  from  any  action  upon  that 
occasion. 

By  tbis  meanS|  tbere  baa  of  late  years  been 
bo  recovery  upon  tlic  statute,  because  all  per- 
sons cbuse  rather  to  compel  the  sheriff  to  amend 
his  return,  that  they  might  beadmitted*to$itin 
the  House,  than  to  take  their  remedy  upon  the 
statute ;  and  no  man  can  recover  upon  the  sta- 
tute first,  and  have  afterwards  their  return 
amended :  for  I  have  been  told,  that  by  the 
course  of  pnrliameri t,  unless  the  petition  be 
lodged  within  some  few  days  aAer  tne  return,  it 
cannot  be  received  afterwards.  So  that  a  man 
cannot  upon  that  statute  have  remedy  at  law, 
and  also  in  parliament :  which  seems  to  be 
wisely  provided,  to  prevent  any  contrariety  of 
determmations. 

Tbis  stacnte  of  f 3  H.  6.  furnished  those  that 
argued  for  tbis  adtion,  with  ona  argument, 
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which  doth  now  vanish :  They  said  that  all  the " 
inconveniences  that  could  be  objected  to  this 
action,  were  the  same  upon  the  statute  of  23 
H.  6.  viz.  That  upon  that  statute,  the  right  of 
election  must  be  examined  upon  a  trial,  where 
there  might  be  a  contrariety  of  detenminations; 
for  it  appears  by  what  I  have  said^  that  there 
can  be  no  contrariety  of  determinations. 

And  there  are  other  inconveniences  in  this 
remedy  by  (he  c«)mmon  law,  which  afe  not  in 
the  reoKoy  given  by  the  statute ;  for  by  the 
statute  the  sum  to  be  recovered  is  limited ;  the 
informer  haih  a  time  prefixed,  so  that  there  are 
bounds  set  which  cannot  be  exceeded ;  but  the 
remedy  by  the  Common  Law  is  without  fimitn- 
tion  of  time,  wh;cb  is  considerable;  for  all  she- 
riffs that  ever  made  any  return  otherwise  than 
the  parliament  determined,  will  be  liable,  dur«. 
ing  their  whole  lives,  to  them  that  will  call 
them  to  account  for  it.  I  say,  this  is  without 
limitation  of  time,  without  measure  of  damages, 
or  any  rules  contained  in  a  written  law :  It  de- 
pends upon  a  general  notion  of  remedy,  which 
may  be  enlarged  by  construction,  as  ic  is  now 
introduced  without  precedent. 

To  fin ish  my  observation  upon  tbis  statu te,I  say 
it  is  great  wisdom  in  the  parliament  to  call  the 
sheriff  to  amend  the  return,  and  so  prevent  any 
remedy  ngainst  him  upon  the  statute  33  H.  6. 
for  1  do  not  see  that  tlie  rules  of  law  concern* 
ing  elections,  are  so  manifestly  clear  and 
known,  that  it  is  fit  that  the  sheriff  should,  uoon 
all  returns  that  are  corrected  by  the  parlia- 
ment, pay  the  reckoning  of  the  contest. 

6.  I  have  a  sixth  reason  against  this  action ; 
which  is,  because  the  sheriff  is  not  admitted  to 
take  security  to  save  bim  harmless  in  such 
cases :  I  take  this  reason  to  be  in$tar  omnium^ 
and  there  needs  no  other  in  the  case. 

It  were  the  most  unreasonable  and  grievous 
thing  in  the  world,  that  the  sherifTs  should 
be  bound  to  act  without  any  'deliberation,  and 
not  to  be  allowed  to  take  any  security  ;  and 
yet  be  liable  to  an  action,  which  way  soever  he 
takes :  there  is  no  course  can  avoid  it  but  this 
of  a  double  return,  as  I  have  before  sbcwn. 

It  has  not  beensaid.by  any  that  argued  the  other 
way,  that  the  sherifi^may  take  security :  and,  I 
suppose,  will  not  be  said;  for  it  would  be  a 
dangerous  course  for  parliaments,  for  tlicn  the 
most  litigious  man  must  be  returned,  and  not 
be  who  is  truly  chosen. 

If  the  sheriff  may  not  take  security,  the 
law  must  be  his  security.  It  was  an  argument 
used  by  my  brother  ElJis,  that  because  the  law 
imposes  an  officer,  to  wit,  the  sheriff,  therefore 
the  law  must  give  the  party  an  action  against 
that  officer,  if  he  misderaean  bimself:  the  argu- 
ment docs  not  hold  universally,  for  the  law  im- 
poses a  judge,  and  yet  no  action  lies  against 
him:  But  the  reason  of  that  argument,  if 
turned  the  utlier  way,  is  irrefragable;  as  thas, 
the  law  will  not  suffer  the  sheriff  to  take  a 
security,  therefore  the  law  most  l»e  his  security, 
else  it  were  a  most  unreasonable  law.  Tbis 
reason  of  itself  is  sufficient  to  bear  the  whole 
case ;  for  no  case  can  be  put  jn  our  law,  nay, 
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no  cnse  can  be  in  any  reasonable  law,  where  a 
mail  i»  compelled  to  jndge  without  delibera- 
tion, and  cannot  take  security^  and  jet  shall  be 
liable  to  an  action. 

I  have  two  more  reasons  to  add,  npon  which 
I  lay  great  weight,  though  they  defend  not 
upon  any  particular  circumstances  of  Ibis  case, 
but  the  Kenertil  coosi deration  of  ft. 

1.  Tliut  it  is  a  new  invention. 

9.  I'liAt  it  relates  to  the  parliament. 

1.  As  it  IS  n  new  invention,  it  oQght  to4>e 
examined  very  strictly,  and  have  no  allowaoce 
of  favour  at  the  end ;  and  it  will  have  the 
same  fortune  that  many  other  novelties^  here- 
tofore attempted  in  our  law,  have  had. 

Actions  upon  the  case  have  sometimes  been 
received  in  new  cases,  where  it  stands  with  the 
riiles  of  law,  and  no  inconvenience  appears ; 
bat  they  have  been  more  often  rejected.  I 
shall  instance  some  cases  that  have  been  re- 
lected,  because  it  will  be  manifested  by  them, 
that  all  the  arguments  and  positions  laid  down 
by  my  brothers  that  would  support  the  action, 
are  as  well  applicable  to  several  cases  that  have 
been  already  rejected,  as  to  the  case  at  bar. 

An  action  upon  the  case  was  brought  against 
a  grand-jary-man,  for  falsely  and  maliciously 
conspiring  to  indict  another,  and  adjudged  it 
would  not  lie.  Against  a  witness  for  testifying 
iaisely  and  maliciously ;  and  an  action  'was 
brought  against  a  jud^e,  for  acting  falsely  and 
maliciously;  but  adjudged  that  no  action 
would  lie  m  those  cases. 

These  three  instances  are  applicable  to  every 
argument  urged  for  this  action.  The  aigu- 
ments  my  brothers  made  in  depressing  falsity 
and  malice,  those  which  ihey  made  from  the 
comparison  of  olher  'actions  upon  the  case  a 
minoriad  majut;  the  argument,  that  because 
the  law  imposes  the  ofBcer,  it  will  punish  the 
malice,  has  the  same  force  in  the  case  of  a 
judge,  juror,  or  witness:  and  yet  my  brothers 
admit  iu  tliose  cases,  an  action  will  not  lie, 
which  shews  the  in  validity  of  those  arguments. 

Now  I  shall  give  other  instances  where 
actions  upon  the  case  have  been  rejected  for 
novelty  and  reasons  of  inconvenience. 

An  action  of  the  case  was  brought  against 
the  Lord  of  a  Manor  for  not  admiiiiog  a  copy- 
holder, and  it  was  adjudged  it  would  not  lie. 
Cro.  Jac.  368. 

There  was  a  verdict  found,  and  damages 
given  liy  the  jury  in  that  case :  the  Lord 
IS  compellable  in  chancery  to  admit  a 
c:op) holder ;  and  what  harm  would  it  have 
been  if  there  might  have  been  a  remedy 
given  by  the  common  Uw,  there  being 
a  custom  broken  by  which  the  Lord  was 
bound  ^  The  reasons  of  the  books  are^  because 
k  was  a  novelty,  and  it  would  be  vexatious^  if 
every  copy-holder  should  have  an  action . 
against  the  Lord,  when  he  refused  to  admit 
him  upon  his  own  tchns. 

It  has  been  adjudged,  that  an  action  upon 
the  case  willnot  lie  fjr  the  breach  of  a  tnist^be- 
cause  the  common  law  cannot  try  what  a  trust 
is;  but  if  such  actions  were  aliowedj  tfa^  bw 


might  declare  that  to  be  a  trust,  which  die 
court  of  chanc«7,  that  properly  jii(%e9  of 
trusts,  might  say  is  none ;  and  where  the  com- 
mon law  cannot  examine  the  principal  matter, 
the  damases  that  were  but  dependant  opon  it 
shall  not  Be  regarded. 

Anthony  Maddison  brought  an  actioa 
against  Skipwith,  for  maliciously  killing  air 
Tbo.  Wortley :  the  case  was  thus ;  The  plah^ 
tiff  was  a  young  lawyer  that  had  expended  all 
his  gains  in  the  purchase  of  a  rent  that  was  de* 
terminable  upon  the  death  of  sir  Tbo.  Wordey : 
Skipwith  quarrelled  with  sir  Tliomas  Wortfe j 
in  the  streets,  about  A  mistress,  and  killed  him, 
whereby  Maddisou  lost  his  rent.  It  was  beid 
the  action  woald  not  lie,  though  it  were  laid  to 
be  done  maliciously,  an  purpose  to  determine 
the  plaintiff's  rent.' 

I  observed  in  that  case,  that  aIthoag|i  Mr. 
Maddison  knew  vei^  well  that  there  was  a  um* 
tress  in  the  case,  and  that  the  rent  was  not 
aimed  at,  yet  he  would  fata  try  his  fortune  io 
the  soit :  thinking  that  a  jury,  perhaps,  oat  of 
compassion  to  him,  or  to  discourage  the  like 
facts,  might  make  the  lAanslayer  pay  him  for 
his  luss:  but  the  judges  would  not  sufier  it  to 
go  on,  it  being  a  mere  device  and  a  new,  fiui|^ 
action. 

It  hath  been  held,  that  an  action  will  not  lie 
against  a  parson  for  suing  for  tithes  in-kjnd, 
knowing  that  there  was  a  modui^  because  it 
might  then  be  periloos  for  any  parson  to  insist 
upon  his  right. 

It  was  held  by  the  court  of  common-pleas, 
that  no  action  will  lie  for  Suing  an  attorney, 
knowingly,  in  any  other  court  against  his  privi* 
1^®  >  /^r  ^s  means  to  enjoy  his  privilege,  is  to 
claim  it  by  writ  of  privilege;  and  he  h  not 
bound  to  claim  his  privilege,  nor  can  his  ad- 
versary know  he  will  claim  it. 

An  action  was  lately  brought  in  the  Ein|fs* 
bench,  (as  I  have  heard)  for  delaying  a  post- 
letter  malidoosly,  whereby  the  plaintiff  wanted 
intelligence  that  might  have  been  of  great  ad- 
vantage Co  him.  TIA  court  diacountenanced 
the  action,  so  that  it  proceeded  no  further.  It 
was  then  said  (as  I  heard)  to  this  eficct ;  That 
if  such  precedents  were  admitted,  there  conU 
hardly  be  any  dealing  or  correspondence^  but 
might  be  matter  for  actions  at  law ;  and  al- 
though the  case  depended  upon  proof  of  parti* 
cular  malice,  and  the  defendant  will  be  no 
quitteiiif  his  case  be  not  odious;  yet  we  muat 
consider  that  there  is  both  charge  and  vexa* 
tion  of  mind  tl^at  attends  the  defeiKX  of  a  j  oat 
cause,  and  we  most  not  subject  men  for  sdl 
their  actions  to  soch  trouble  and  banrd. 

These  instances  shew,  that  although  an  no* 
tion  upon  the  case  be  esteemed  a  catholicooy 
yet  when  actions  have  been  applied  to  new 
cases,  they  have  always  been  strictly  examined, 
and  upon  eonsideratioos  of  justice  or  incoavc- 
nience  they  have  been  many  times  rejected. 

For  though  the  law  adwioes  remedies,  at 
my  brothers  obeenred,  yet  it  is  with  conaideni^ 
tion  that  vexatioiilie  not  more  adnjioed  duui 
remedy. 
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li  is  mjr  opinion,  that  no  new  device  ^rer 
vrasp  or  can  be  introduced  into  the  law,  but 
absurdities  and  difliculties  arise  upon  it,  which 
were  not  foreseen :  which  makes  me  very  jea- 
lous of  admitting  noveltiet*.     But, 

2.  In  matters  relating  to  the  parliament, 
whidi  is  my  second  ground,  there  is  no  need  of 
introducing  novelties ;  for  the  parliament  can 
provjde  new  laws  to  answer  anj  mischiefs  that 
arise;  and  it  ought  to  be  left  to  them  to  do  it. 

Especially  in  a  case  of  this  nature,  concern- 
ing elections,  which  the  parliament  hate  al- 
ready taken  care  of,  and  prescribed  remedies 
by  the  seireral  statutes  that  have  been  made 
concerning  them ;  I  say,  in  such  a.casey  thero 
is  little  need  to  strain  the  law. 

The  Judges  in  all  times  have  been  very  ten- 
der of  meddling  with  matters  relating  to  par- 
Cament.  I  do  not  find  that  ever  they  tried 
elections,  but  where  statutes  give  them  express 
power ;  or  that  they  ever  examined  the  beha- 
viour of  a  sheriff,  or  an)r  officer  of  the  parlia- 
ment, in  relation  to  any  service  performed  to 
the  parliament,  but  upon  those  statutes ;  And 
in  ^rounker's  case.  Dyer  168,  the  statute  waa 
their  rule  in  the  Star-Chamber,  and  they  in- 
flicted the  same  punishment  that  is  appointed 
by  that  statute. 

If  we  shall  allow  general  remedies  (as  an 
fction  upon  the  case  is)  to  be  applied  to  cases 
relating  to  the  parliament,  we  shall  at  last  in- 
vade privilege  of  parliament,  and  that  great  pri- 
vilege of  judging  of  their  own  privileges. 

Suppose  an  action  should  be  brou^t  in  time 
of  prorogation,  against  a  member  of  parlia- 
'  ment,  for  that  be  falsely  and  maliciously  did 
exhibit  a  complaint  of  breach  of  privilege  to 
^e  parliament,  whereby  the  party  was  sent  for 
in  c^stody,  and  lost  his  liberty,  and  was  put  to 
great  charges  to  acquit  himself^  and  was  ao 
<)iuti^  by  the  parliament. 

If  unon  such  a  ease  the  jury  should  find  the 
defenoant  guilty,  why  should  not  that  action 
h^  maintained  as  weU  as  this  at  bar;  It  may 
be  said  for  that  action,  that  the  judgment  of 
(he  parliament  is  followed,  and  the  privilege  is 
not  tried  at  law,  but  determined,  1.  In  the 
House ;  9.  It  may  be  said,  the  party  has  nu 
otlier  way  to  recover  his  charges. 

It  would  be  dangerous  to  admit  such  an  ac- 
tion, for  then  there  would  be  peril  in  claim- 
ing privilege ;  for  if  the  party  complained  of, 
had  the  fortune  to  be  ac(|uuted  by  the  House, 
the  member  that  made  the  complaint  would 
be  at  the  mercy  of  the  jury,  aa  to  the  point  of 
malice  and  quantity  of  damfiges.  Such  a  pre- 
cedent, I  suppose,  would  n*ot  please  the  parlia- 
nent ;  and  yet  it  may  with  more  justice  be 
the  second  case,  than  il^is  at  the  bar  the 
|rst. 

Actions  may  be  brooght  for  giving  parlia- 
ment-protections wrongfully,  actions  may  bo 
brougnt  againU  the^  clerk  of  the  jparliameut, 
Serjeant  at  arms,  and  Speaker,  for  aught  I 
know,  for  executing  their  offices  amiss,  with 
averments  of  malice  and  damage:  and  then 
puitt  judges  and  juries  determine  what  they 


ooght  to  do  by  their  officers.  This  is  in  effect 
prescribing  rules  to  the  jiarliament  for 'them  19 
act  by. 

It  cannot  be  seen  whither  we  shall  be  drawn,  ^ 
if  We  meddle  with  matters  of  parliament  in 
actions  at  law.  Therefore,  in  my  judgment, 
the  pnly  safety  is  in  those  bounds  that  are  war- 
ranted by  acts  of  parliament  or  constant  prac- 
tice. 

Sujppose  this  action  had  been  brooght  be- 
fore the  election  had  been  decided  in  the 
house,  and  the  jury  bad  found  one  way,  and 
the  parliament  had  detcFmined  contrary ;  how 
inconsistent  had  thii  been  ? 

But  it  was  said  in  the  KingVBench  that  the 
court  would  not  try  it,  before  parliament  had 
determined  the  election,  and  then  that  cannot 
be  contested,  but  the  judgment  of  the  parlia- 
ment must  be  followed  :  And  my  brother  £!lis 
but  now  said,  "  Surely  no  man  will  he  so  in- 
discreet as  to  bring  such  an  nction  before  the 
parliament  hath  determined  it ;  and  the  Court 
will  not  trjr  it,  before  such  time  as  the  election 
he  detcrmmed  contrary ;  how  inconsistent  had 
this  been  ?" 

But  it  was  said  in  the  KingVbench  that  tht 
Court  would  not  try  it,  before  thf  parliament 
had  determined  the  election,  and  then  that 
cannot  be  contested,  but  the  judgment  of  the 
parliament  hath  determined  it ;  and  the  Court 
will  not  try  it,  befoce  such  time  as  the  election 
be  determmed  in  a  proper  way. 

In  ray  opinion  this  was  not  rightly  consider- 
ed, for  how  can  the  Court  stay  any  suit,  to  ex- 
pect the  determination  of  the  parliament  ?  And 
what  reason  or  justice  is  tliere,  that  the  she- 
riff, who  is  no  party  called  to  answer  in  the 
parliament,  should  be  concluded  in  any  thing 
ny  a  judgment  between  other  parties,  to  defend 
hinaself  from  a  demand  of  damages  in  a  court 
of  law,  wliere  witnesses  are  exammed  upon 
oath,  which  they  cannot  be  in  the  Commons- 
IIousc  ? 

There  is  no  reason  the  suit  of  law  should 
stay  till  the  House  have  determined  the  elec- 
tion, if  the  determination  of  the  House  be  not 
conclusive  in  that  suit. 

And  for  the  discretion  of  the  parties  thn^  ar^ 
like  to  bring  such  actions,  I  cannot  depend 
upon  it:  for  I  see  in  this  age,  some  men  uill 
insist  upon  their  private  rights  to  the  hindrance 
of  public  affairs  of  higher  consequence  than 
any  that  can  come  before  the  Courts  in  West-  ' 
minster-hall. 

It  may  be,  there  will  not  want  men  that  will 
press  us  to  judge  in  such  cases;  and  not  only 
before  the  parliament  have  determined,  bi^ 
against  what  the  pariianient  have  determined  ; 
and  will  tell  us,  that  the  sheriB*  was  no  party, 
that  witnesses  were  not  there  examined  upon 
oath,  and  produce  arguments  from  antiquity 
which  we  shall  be  very  loath  to  judge  of. 

I  can  see  no  otlier  way  jo  avoid  consequences 
derogatory  to  the  honour  of  the  piu-liatnent,  huit 
to  rc;ject  the  action ;  and  all  others  that  shall 
relate  either  to  tlie  proceedings  or  privilege  of 
parlivnenli  as  onr  predecessors  have  done. 
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For  if  we  shoald  admit  general  remedies  in 
matters  relating  to  the  parliament,  we  must  set 
bouiidi  how  far  thcj  shall  go,  which  is  a  dao- 
|>crous  province:  for  if  we  err,  privilege  of  par- 
liauient  will  be  invadedy  wbicb  we  ought  oot 
any  %vay  to  endamage. 

This  I  speak  of  general  remedies:  Now  I 
will  consider  ihis  particular  case,  which,  in  my 
opinion,  wuuid  bring  great  daltger  and  dis^ 
houdurto  ihe  pariiatnent. 

It  is  dishoiiourabla  to  the  p«irliament  that 
there  should  be  no  protection  m  their  service ; 
I  have  shewn  that  the  sheriff  can  be  safe  in  no 
case,  if  he  shall  be  bued  in  such  a  case  as  this : 
And  can  there' be  a  greater  reproach,  than  that 
there  is  no  safety  in  their  service  ?  Nobody  can 
serve  them  cheerfully  and  willingly  at  that  rate. 

It  has  been  objected  that  the  sheriff  u  not 
their  officer,  but  is  the  officer  of  the  Court  of 
Ciiancery,  which  sends  forth  the  writs,  and  re- 
ceives Che  returns.  The  argument  is  plausible, 
but  will  not  pn»s  in  the  parliament;  for  they 
bay  tlie  court  of  chancery  is  the  rcpositorjr  for 
their  writs,  but  will  not  allow  them  to  issue 
without  warrant  from  the  house:  They  will 
not  buUer  the  court  of  Chancery  to  meddle  with 
the  returns  of  the  sheriff.  The  parliament 
sends  immediate  order  to  the  sheriff;  if  the  re- 
turn be  too  slow,  they  direct  the  sheriff  to 
amend  his  return,  and  they  punisli  the  sheriff 
where  they  find  him  faulty;  so  that  it  appears 
they  exercise  an  immediate  jurisdiction  over 
the  sheriff.  And  I  suppose  they  would  judge 
it  very  false  doctrine  to  say,  that  the  court  of 
Chancery,  or  us,  can  any  way  meddle  with  the 
returns  or  the  officer. 

Admitting  the  sheriff  to  act  in  returns  as  the 
officer  of  the  parliament,  it  concerns  them  that 
he  should  be  liable  to  no  other  punishment  but 
what  tliey  inflict,  otherwise  they  cannot  expect 
to  be  obeyed. 

To  have  others  judge  when  their  ser^'onts  do 
well,  will  be  to  have  others  give  rules  to  their 
•ervaiita  and  service,  which  they  will  think  in- 
convenient. 

Let  it  be  considered  how  hard  a  tasV  she- 
riffs have  in  the  elections  of  knights  to  the  par- 
iiatnent: The  appearance  commonly  is  very 
numerous,  the  parties  contesting  very  violent, 
the  proceeding  tumultuous,  the  polling  some- 
times is  at  several  places  at  ence  :  so  that  the 
sheriff  can  hardly  be  a  witness  of  the  action  ; 
and  if  the  di>putc  be  in  the  House  of  Com- 
mons* he  is  BO  party  to  it.  If  after  all  this,  the 
sheriff,  who  cannot  indemnify  himself  by  secu- 
rity, still  be  liable  to  an  action,  the  service  of 
the  parliament  may  be  reckoned  a  miserable 
slavery ;  which  is  not  for  their  honour. 

As  this  is  dishonourable,  so  it  is  dangerous 
to  parliaments;  it  concerns  the  kingdom  that 
retarns  to  the  parlimnent  should  be  uprij^ht 
and  impartial,  and  that  they  may  be  so,  ihe 
sheriff  should  be  secure  from  all  fears. ' 

Judc^es  are  not  liable  to  actions,  that  they 
may  proceed  uprightly  and  impartially;  if  they 
were  subject  to  suits  for  their  judgments,  there 
is  that  faruestoess  and  confidence  on  both 
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sides,  that  one  tide  would  be  disntiafied  and 
trouble  them,  and  they  oould  not  disdiargje 
their  doty  without  apprehensions  of  dta«]uiet. 

If  the  sheriff  be  exposed  to  actions  thos,  let 
us  consider  what  and  whom  be  is  to  fear :  He 
may  fear  the  suit  of  the  party,  and  be  may  fear 
the  suit  of  the  king.    And  it  follows  neces- 
sarily, that  if  an  actitm  lies,  an  information  for 
the  king  will  also  lie  for  the  misdemeanor  in 
his  office :  If  it  be  not  ii  case  privileged  by  the 
complexion  of  ir,  as  parliamentary,  from  (»eing 
cxaminefl  in  Westniiuttor-hall,  but  that  he  may 
be  punished  at  the  suit  of  the  party,  he  may 
certainly  as  well  be  punished  at  the  suit  of  the 
king:  If  so.  Where  is  the  slieriff's  security? 
Will   his  own   innocence  secure  him  ?    That 
mu«t  be  tried  by  a  jury  of  the  county  where  the 
parliament  sits :  who  are,  it  may  be^  stranigers 
to  him  as  well  as  to  the  matter ;  or  by  a  jorj 
iif  the  county  where  the  election  was,  where,  it 
may  be,  they  will   be  of  an  opposite  pnrty; 
the  plaintiff  may  wait   his  opportunity,  and 
question  him  twenty  years  after :  And  if  be  be 
condemned,  his  punishment  is  unlimited,  a  fiue 
may  be  set  to  any  height  for  the  king,  and 
damages  may  be  given  to  any  vahie  for  the 
party.     Where  is  his  security  upon  such  pm- 
ceeding$?  Will  he  not  be  more  afraid  of  sach 
punishment  our  of  parliament,  than  of  any  pu- 
nislimeiit  in  parliament }  Will  not,  nay,  may 
not  his  terror  make  him  desire  to  please  (hem 
that  can  punish  him  oot  of  parliament,  rather 
than  to  do  right  ?  Will  oot  that  be  dangerous  to 
the  constitution  of  parliaments  ? 

As  the  punishment  out  uf  parliament  may 
be  a  terror  to  those  who  mean  weU,  so  colour* 
able  punishments  may  be  as  mischievous  on 
the  other  side;  for  tliey  may  prevent  any  po* 
nishment  in  parliament,  for  nemo  bi$  pmmitmr 
pro  eodem  delicto  ;  they  may  serve  for  protec- 
tion of  men  that  do  ill.  When  it  is  serionsly 
weighed,  of  what  consequence  this  may  be, 
the  case  at  bar  will  not  be  thought  a  case  fie 
to  be  received  by  the  judges  without  die  coon- 
teuance  of  a  new  law. 

They  object,  here  is  maUce  found  by  the 
veniict,  and  that  there  can  be  no  danger  or 
inconveniency  that  malice  should  be  punished. 

This  objection  fortifies  my  opinion  ;  for  ma- 
lice, upon  which  they  would  have  the  scales 
turn  in  this  case,  is  not  a  thing  demonsti  alive, 
but  interpretative,  and  lies  in  opinion  ;  so 
that  it  may  give  an  handle  to  any  man  to  Da- 
nish another  by. 

The  instance  of  this  verv  case  shews,  that  a 
good  roan  roaj  reasonably  be  afraid  of  the 
event  of  his  defence  in  such  a  case. 

For  although  the  matter  was  of  great  exa- 
mination in  parliament,  and  at  last  decided 
but  by  few  voices,  and  no  observation  of  tbo 
sheriff's  miscarriage  there ;  though  it  appeared 
upon  the  trial  (which  I  may  say,  being  pre- 
sent there,)  that  the  si  eriff  was  gdded  by  the 
advice  of  his  friends,  of  counsel,  and  of  parlia- 
ment men,  that  told  him  tlie  only  safe  conr^ 
was  to  make  a  double  ret nm ;  yet  the  jory 
condemned  him  to  pay  800f.  •gainst  the  ex« 
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peetation  of  the  court :  for  Chejod|rcs  tlmt  were 
present  nt  (he  trial  did  all  declare  publicly, 
that  they  would  not  have  given  that  verdict. 

The  judges  heard  all  the  evidence  tlie  jury 
could  go  upon  ;  fur  being  of  a  remote  coonty 
to  the  place  of  election,  the  jury  could  know 
nothing  of  their  own  knowledge,  and  yet  the 
judges  concurred  not  with  the  jury  in  their 
opinion. 

I  know  we  are  not  to  examine  the  truth  of 
the  verdict,  we  must  cake  it  fur  gospel ;  nei- 
ther doth  any  partiality  in  this  particular  lead 
me  in  judgment :  but  I  shew  it  as  an  instance 
that  mahce  is  not  demonstrative ;  men'**  minds 
may  be  mistaken,  and  innocent  men  may 
therefore  have  reason  to  be  afraid,  especially 
in  ill  times,  and  may  nse  such  menus  for  their 
safety  as  may  not  be  convenient  fur  partiar 
luents. 

But  tliere  can  be  no  danger  or  inconvenience 
in  the  censure  of  the  parliament,  that  repre- 
sents the  whole  kingdom-,  who  hitherto  have 
alone  exercised  this  power,  and  who  may  at 
any  time  reform  the  law,  if  the  present  prac* 
tice  be  any  way  inconvenient. 

Upon  these  reasons  which  I  have  produced, 
I  ground  my  opinion  :  now  it  will  be  necessary 
to  weigh  what  bath  been  s'lid  in  opposition  to  it. 

The  arguments  urged  on  the  other  side,  re- 
lated either  to  the  ingredients  or  circum- 
stances of  this  actioDi  or  to  the  foundation  or 
substance  of  it. 

I  call  the  ingredients  and  circumstances  of 
the  action,  that  it  is  laid  with  these  words, 
faiso,  maUtime,  deceptive,  et  scienter  :  and  that 
there  is  a  vendict  in  this  cose,  and  damages  are 
found. 

'  The  words  faUo^  ma/iVtbie,  et  deceptive^  will 
sometimes  make  a  thing  actionable,  which  is 
not  so  in  itself,  without  malice  proved,  though 
there  be  the  same  damage  to  the  party. 

As  where  a  man  causes  another  to  be  falsely 
indicted,  yet  if  it  he  not  fim/i/tofe,  no  action 
lies  ;  though  there  be  the  same  trouble,  chai|;e 
and  damage  in  i»ae  case  as  the  other. 

But  it  is  only  where  a  man  is  a  voluntary 
agent ;  for  if  a  man  ^  compellable  to  act, 
you  cannot  molest  him  upon  any  averment  of 
malice:  as  if  a  grand -jury-man  causes  another 
to  be  indicted,  though  you  aver  malice,  you 
cannot  have  an  action  against  him ;  so  for  a 
witness  that  doth  testify,  dt  a  judge  that 
judgeth. 

In  tbd  case  at  bar,  the  sheriff  is  compellable 
to  act,  and  not  barely  as  a  minister  to  send  the 
fndentore,  but  as  a  judge  to  say  which  is  the 
major  part  of  the  due  electors ;  and  if  he  mis- 
takes, there  is  no  reason  it  should  subject  him 
to  an  action  upon  an  artificial  averment  6f 
innlice.       * 

I  remember  in  Shepherd  and  Wakeman's 
case  in  the  King's  Bench,  Mr.  justice  Wynd- 
ham  said  well,  that  the  words^&o  tt  malitiose 
were  grown  words*  of  course,  and  put  into 
eiery  action  :  so  that  to  his  knowledge  juries 
many  times  had  no  regard  to  them,  that  he 
looked  upoo  them  ai  word«of  form. 


If  we  should  make  the  word$fai$oei  tnali^ 
tiote  support  an  action  without  a  fit  subject 
matter,  all  the  actions  of  mankind  would  be 
liable  to  suit  and  vexation :  they  that  have  tli« 
cooking  (as  we  call  it)  of  declarations  in  ac- 
tions of  the  case,  if  they  be  skilful  in  their  art, 
will  be  sure  to  put  in  the  vaordsjalso  et  tna/i- 
ioi^e,  let  the  case  be  what  it  will ;  they  are 
here  pepper  and  vinegar  iq  a  cook's  haml,  that 
help  to  make  sauce  for  any  meat,  but  will  not 
make  a  dish  of  themselves. 

Falao  et  malUio$e  will  not  enable  an  action 
against  a  judge. 

Nor  againiit  an  iudictor  or  witness,  nor 
where  nords  are  not  actionable,  though  the 
plaintiff  hath  a  verdict  and  damaees  found ; 
nor  for  a  breach  of  trust,  which  is  oueni  fori. 

The  reason  of  every  one  of  these  cases  holds 
in  tbe  case  at  bar :  tnereforo  it  ought  to  have 
the  same  resolution. 

As  to  tbe  word  ieienter,  it  hath  weight 
sometimes ;  and  if  an  action  be  brought  for 
keeping  a  dog  that  worried  another's  shieep, 
scient  carem  ad  mordend'  net  esse  conmetud, 
or  for  detaining  tbe  servant  or  wife  of  another, 
sciefiter  :  in  these  cases,  if  the  defendant  hath 
been  told  that  the  dog  did  ^orry  sheep,  or  that 
it  was  the  sehrant  or  wife  of  another,  though 
it  may  be  he  did  not  believe  it,  yet  it  was 
tcieatir ;  fur  the  word  implies  no  more  than 
having  notice:  and  in  those  actions  he  most 
inform  himself  at  his  peril,  and  may,  if  he 
doubts,  avoid  danger  by  putting  awny  diese 
things  which  give  offence^  But  m  this  case  he 
I  could  receive  information  by  none,  and  is  not 
to  believe  or  misbelieve  any  body,  but  is  bound 
to  judge  of  the  thing  himself,  and  to  act  ac- 
cording to  his  judgment;  so  that  no  proof 
could  be  made  of  the  sctenfer,  for  one  side 
telh  hini  the  election  was.  one  way,  and  the 
other  side  telb  him  it  is  the  other  way ;  hot  be 
being  present  to  the  whole  action,  must  follow 
the  dictates  kiX  his  own  jmUgment.  Hence  it 
appears,  teienter,  in  this  case,  is  an  empty  word 
not  referring  to  notice  of  a  fact,  but  a  matter 
of  judgment,  which  cannot  any  way  be  proved. 

it  has  been  often  ui^ged,  that  this  case  is 
stronger  by  being  after  a  verdict  and  damage* 
found  by  the  jury ;  and  it  has  been  said,  that 
perhaps  upon  a  demurrer,  it  might  have  been 
found  more  doubtful. 

The  case  is  the  same  to  me  npon  a  verdiet, 
that  it  wouhi  have  been  npon  a  general  de- 
murrer, and  no  stronger ;  for  a  demurrer  is  the 
confession  of  the  party,  of  all  that  can  be 
proved,  or  can  possibly  be  found  upon  tiiat 
declaration. 

it  is  my  lord  Coke's  advice  in  Crorowers 
case,  4tb  part,  14.  a.  never  to  demur  to  a  de- 
claration, if  there  be  any  hopes  of  the  matter 
of  fact;  for  the  matter  in  law  will  as  well 
serve  after  a  verdict  as  upon  a  demurrer. 

It  had  been  a  very  odious  case,  if  the  sheriff 

should  have  admitted  ail  this  iiet  to  be  trun 

^y  a  demurrer. 

*  The  finding  tbe  plaintiff's  damages  adds  no 

strength  to  the  case;  for  we  see  every  d»y 
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.upon  actions  for  words,  though  the  jorjr  fiod 
the  defendant  guilt/  for  speaking  words  Jaiw  et 
maUtkiUf  and  find  it  to  be  to  the  plaintiff's 
great  damages ;  jet  cf  the  words  are  not  such 
as  will  bear  an  action,  the  oourt  stays  judg- 
meat:  and  if  judgment  happens  to  be  giTen, 
it  is  revenable  for  error;  which  shews  that  the 
finding  damages  hy  the  jury  cannot  make  an 
action  better  than  il  it  were  to  bt  adjudged 
v^n  demurrer. 

I  shall  now  consider  what  hath  been  said  to 
maintain  this  action  upon  the  main  substance 
and  foundation  of  it.  They  say,  this  is  a  case 
within  the  general  reason  of  the  common  Uw» 
for  here  is  malice,  falsity  and  damage ;  and 
where  they  concur,  there  ought  to  be  remedy. 
And  although  this  be  a  new  case,  it  ought 
not  for  that  reason  to  be  rejected;  for  other 
kind  of  actions  have  been  newly  introduced, 
and  this  is  as  fit  to  be  entertained  as  any. 

My  brothers  that  aigoed  even  now  for  the 
*  action,  shewed  great  learning  and  great  pains; 
and  certainly  have  said  all  that  can  be  invented 
in  support  oi  this  case;  but  as  far  as  I  could 
perceive,  they  have  spoken  only  upon  g^encral 
notions  to  that  purpose  I  just  now  mentioned; 
but  nothing  that  I  could  observe  applicable  to 
the  reasons  and  differences  I  go  upon. 

As  for  the  rule  they  go  upon,  that  where 
fidsi^,  malice  and  damage  do  concur,  there 
must  be  remedy ;  I  confess  it  is  true  generally, 
but  not  universally,  for  it  holds  no^  in  the  case 
of  a  judge,  nor  an  indictor,  nor  a  witness,  nor 
of  words  that  import  not  legal  slander,  though 
they  are  found  to  bring  diflnage,  as  I  have 
shewn  before.  And  the  reaions  that  exempt 
these  casee  from  the  general  rule,  have  the 
tame  force  in  the  case  at  bar. 

I  most  confess  the  judges  have  sometimes  en- 
tiftained  new  kinds  of  actions,  but  it  was  ujfon 
gjptat  delibeiation,  and  with  great  discretioo, 
where  a  general  inconvenienoe  required  it. 
*  If  Shme's  Case  were  new  (for  my  brother 
Thariand  observed  truly  it  was  said  in  that 
Case,  that  there  were  infinite  numbers  of  pre- 
cedents)'thatCase  impofted  the  common  course 
of  jostice.  Actions  for  words  that  are  said  to 
be  new,  thongh  they  have  been  used  some 
hundreds  of  years,  aie  a  necessary  means  to 
preserve  the  peace  of  the  kingdom.  The  Case 
of  Smith  ana  Craschaw,  Cro.  Car.  15,  was  a 
Case  of  general  eoncemy  being  that  prosecu- 
tions for  treasons  may  he  against  any  man,  and 
at  any  time. 

Bnt  in  the  Case  at  bar,  neither  the  peace  of 
die  kingdom,  nor  the  course  of  justice  is  con- 
cerned in  general,  but  only  the  administration 
of  officeia  of  the  parliament,  in  the  execution 
of  parliamentary  writs ;  and  can  never  happen 
bnt  in  time  of  pailiameni,  and  must  of  neces- 
sity fall  under  the  notice  of  the  parliament ; 
so  thai  if  the  law  were  deficient,  it  is  to  be 
piesomed  the  parliament  would  take  care  to 
supply  it  t  discretion  recpiires  us  rather  to  at* 
tend  that,  than  to  introduce  new  precedents 
•pen  such  general  notions  that  cnniiot  govern 
ibe  cOorM  of  pai)iam«nt. 


My  brother  Atkins  said,  the  common  law 

complied  with  the  genius  of  the  nation;  I  do 
not  understand  the  argument.  Docs  the  com- 
mon law  change?  Are  we  to  judge  of  the 
changes  of  the  gen}us  of  the  nation  ?  'Whither 
may  geheral  notions  carry  us  at  this  rate?  For 
my  own  part,  I  think,  thoug)i  the  common  law 
be  pot  written,  yet  it  is  certain,  and  not  arbi- 
trary.  We  are  sworn  to  observe  the  laws  as 
they  are,  and  I  see  not  how  we  can  chai^ 
them  by  our  judgments ;  and  as  for  the  genius 
of  the  nation,  it  will  be  best  considered  by  the 
parliament,  who  have  power  of  the  laws,  and 
may  bring  us  to  a  compliance  with  it. 

In  the  Case  at  bar,  I  look  upon  the  shetifi 
as  a  particular  officer  of  the  parliament  for  the 
managing  elections,  and  as  if  he  were  not 
sheriff;  I  look  upon  the  writ  as  if  it  were  an 
order  of  parliament,  and  had  not  the  name  of 
a  writ ;  I  look  upon  the  course  of  parliament, 
which  we  pretend  not  to  know,  to  be  incident 
to  the  oousideration  of  it  ^  so  that  it  stands  not 
upon  t^e  geueral  notlbn  of  remedy  in  the  com- 
mon course  of  justice. 

The  areuments  of  the  falling  of  the  value  of 
money,  whereby  the  penalty  of  1()0,/.  provided 
by  the  83  H.  6.  io  become  mcoDsiderable;  and 
the  increa&e  of  the  esitimation  of  being  a  meo3« 
her  of  parliament ;  if  they  wej'e  true,  are  ar- 
guments to  the  parliament  to  change  the  law 
by  increasing  the  penalty,,  but  we  cannoc  do  it. 

My  brother  Maynard,  in  his  argmneot,  would 
embolden  us ;  telling  us  we  are  not  to  think 
the  case  too  hurd  for  us,  because  of  the  name 
or  course  of  parliament;  for  judges  have  pu- 
nished absentees:  they  may  determine  what  is 
a  parliament,  what  is  an  act  of  parliameoty 
how  long  an  ordinance  oi  parliament  shall  con- 
tinue, and  may  pnnish  trespasses  done  in  the 
very  parliao^ent. 

I  will  not  dispute  the  truth  of  what  he  said 
io  this,  but  if  his  arguments  were  artificial,  he 
might  have  spared  them;  for  they  have  no 
manner  of  effect  to  draw  me  beyond  mj 
spliere.  , 

I  will  not  be  afraid  to  determine  any  thing 
that  I  think  proper  fornu^  to  judge;  but  see- 
ing I  cannot  find  the  coprts  of  justice  have  at 
any  time  meddled  with  cases  of  this  nature, 
but  upon  esprcss  power  given  them  by  acts  of 
parliament,  I  qinnot  consent  to  this,  prece- 
dent; I  am  ponJident  wb^n  there  is  need,  the 
parliament  will  discern  it,  and  make  laws  to 
enlaiige  our  power,  fo  for  as  they  shall  think 
convenient. 

I  see  no  harm  that  sberiflls  in  the  mean  time 
should  b^  «a|e  from  this  new-devised  action, 
which  they  call  the  common  law ;  if  they  mis- 
demean  themselves^  they  are  answeranle  to 
the  parliament,  whose  officers  they  be,  or  may 
b^  punished  by  the  statute,  made  for  regulating 
elections. 

It  is  time  for  me  to  conclude,  which  I  shall 
do  by  repeating^  the  opinion  I  at  first  cfelivered, 
viz.  That  this  judgment  is  not  warranted  by 
tlie  rules  of  law ;  that  it  introduce tb  novdty  of 
dangerous  consequence  apd  therefore  ougjikt  to 


/ 
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solicitor,  that  be  servecl  the  order  of  this  Hoiis» 
at  the  house  of  the  lady  §oame;  therebT  giriog 
notice,  that  the  cause  was  to  bt  heard  this  da?;, 
whereupon  the  House  heard  the  counsel  oftM 
plaintiff,  and  made  the  ensuing  Order,  tic.  * 


be  reversed.    *  S»pc  viatorerti  nova,  non  vctus 
•  orbita,  faUit.' 

North,  Chief-Jttsiice,  and  Sre  other  Judges 
J(against  Ellis  ainl  Atkins)  reversed  the  judg- 
mant  upon  the  matter  in  law,  That  the  a6tiott 
lies  not. 

[Note,  The  Lord  Chief-Justice  Vaughan, 
and  Lord  Chief-Baron  'Turner,  both  decrased, 
who  in  their  lives  were  eminent  membav  of 
parliament,  were  of  the  same  opinion.} 

Soon  after  the  Revolution,  sir  Samuel  Bar- 
nardistou  brought  his  Writ  of  Error  into  the 
House  of  Peers,  lo  reverse  the  reversal  of  the 
.Tudgment  given  in  the  Exchequer;  but  the 
floose  affirmed  the  reversal  of  the  said  Jadg^ 
tnent,  as  appears  by  the  fullowiug  Resolutions : 

May  24,  1689. 

Tilts  day  the  Lord  Chief-Justice  df  the  Court 
of  KingVBench  broii|bc  into  this  House  a 
transcript  q(  aWrit  of  Error,  to  reverse  a  Judg- 
ment given  against  Barhardiston  at  the  suit  of 
Soame. 

Mcy^S,  1689. 

■ 

Whereas  sir  Samuel  Bamardiston  brought 
his  Writ  of  Error  into  this  House,  and  hath 
assigned  errors  thereupon,  to  which  sir  William 
Soame  was  Defendant;  who  lefkDanie  Cathe- 
rine Soame,  liis  widow,  his  executrix ;  and  the 
House  being  moved,  that  tlie  said  Dame  Cathe- 
r\ie  Soame  may  join  issue  thereupon;  it  is  or- 
dered by  the  Lords  Spiritual  and  Temporal  in 
Parliament  assembled.  That  the  said  Dame 
Catherine  Soame  be,  and  is  hereby  required  to 
join  issue  to  the  said  Writ,  on  or  before  Thura- 
day  next,  being  the  30th  iustant,  at  ten  o'clock 
in  the  forenoon ;  whereof  the  said  sir  Samuel 
3amardistf>u  is  to  cause  notice  to  be  given  to 
tlie  said  Dame  Soame,  to  the  end  she  join 
issue  accordingly. 

June*!,  1689. 

The  House  being  moved,  that  they  would  be 
pleased  to  appoint  a  day  for  hearing  the  errors 
argued  upon  the  Writ  of  Error  brought  into 
this  House,  wherein  sir  Samuel  Bamardiston  is 
plaintiff,  and  dame  Catherine  Soame,  widow, 
.  executrix  of  sir  William  Soame,  defendant:  It 
i»  ordered  by  the  Lords  smritnal  and  temporal 
l'  in  pariiajneot  assemble49  That  tfab  Hoose  will 
hear  the  taid  errors  argued  by  couns^  on  both 
frides,  at  the  bar,  on  Saturday  next,  being  the 
^th  instant,  at  10  of  the  cluck  in  the  forenoon; 
and  in  the  mean  time  she  may  join  iasoe  if  she 
please:  whereof  the  said  sir  Samuel  Bamar- 
diston is  to  cause  notice  to  be  given  to  the  said 
dame  Catherine  Soame,  to  tlie  end  she  attend 
accordingly. 

June  8, 1689. 

This  day  being  appointed  for  hearing  errors 
argued  by  counsel,  upon  the  Writ  of  Error  be- 
tween sir  Samuel  Barnardiston  and  the  ladv 
Soame,  the  counsel  for  the  plaintiff  appeareo, 
but  none  appeared  for  the  defendant:  And 
npoo  oath  made  at  the  bar  by  Nicholas  Baker, 


After  hearing  counsel  this  day,  upon  the  Wrk 
of  Error  depending  in  this  House,  wherein  sir 
Samuel  Barnardiston  is  plaintiff,  and  dam^ 
Catherine  Soame  is  defendant;  it  is  ordereil 
by  the  Lords  spiritual  and  temporal  in  parlia-. 
ment  ■ssqmbled,  the  giving  judgment  on  this 
Writ  of  Error  be,  and  is  hereby'  suspended^ 
until  Monday  next;  and  those  that  are,  or 
Were  judges,  and  now  in  town,  do  attend  this 
House  that  day,  to  inform  the  House  of  their 
reasons  and  grounds  for  their  judgment  for  re- 
versal of  the  judgment  in  sir  Samuel  Bamar- 
diston's  case. 

Ordered,  That  aU  Uie  jttdgea  be  pi«s6ift  on 
Monday  morning,  to  assist  tbif  Htmae  in  tfab 
boainett  of  sir  Samuel  Baraardiston. 

June  10, 1689. 

William  Mountaj^ue,  esq.  wfcs  called  lo,  aoii 
the  Speaker  told  bim.  That  the  House  dedrsd 
to  hear  from  him,  open  what  grouada  and  epl- 
nions  he  gave  hia  o|Mnioo  for  the  reversal  of  the 
judgment  for  giving  800/,  ta  sir  Samud  Bai^ 
nardiston  ? 

He  taking  notice  that  there  was  cnmiaBl  pre- 
sent for  eir  Samael  Barnardiston,  bu^nO  eoua^ 
sel  for  the  lady  Soame^  he  said,  seeing  tiie  de^ 
fendant  did  not  appear  with  cooflitel,  Iw'deared 
he  might  not  be  looked  upon  as  oooosel  for  tlla 
defepdant ;  upun  that  the  company  was  eooi* 
mauded  to  withdraw :  Atid  the  Hoose  ordered 
Mr.  Mountacue  should  be  admitted  to  oodie  ib 
alone;  who  being  come  in,  said,  he  ^nMald,  ftir 
their  loi^hips  s&tbfhction;  (as  well  as  he  can 
remember)  acquaipt  them  with  the  nouddsflttRl 
reasons  which  induced  hiih  to  *grre  liis  dpiaion 
for  the  reversal  of  that  judgment*  ittitt  aoiie 
proceeded' to  give:  the  heads  of  what  he  Mid, 
which  being  ended,  he  withdrew. 

And  after  consideration  thereof,  it  was  meved 
that  the  counsel  for  nr  Samuel  Bamaidisloi^ 
should  be  called  in,  and  the  Speaker  to  acquaint 
them  with  the  effect  of  what  Mr.  MOiima|iie 
had  said;  that  so  the  coonxel  might  be  Me 
thereby  to  reply,  for  the  better  inlbrttiMion  of 
their  lordships  and  die  judgts  then  present. 
And  after  some  debits,  the  question  was  pilBt, 
whether  the  counsel  shall  be  called  in  ?  It  wat 
Resolved  in  the  negative. 

Then  it  was  moved  to  make  Use  of  prtMties, 
which  was  oppoaed,  as  tnaeeoimg  their  not 
being  admitted  in  preliminary  cases  of  jadi« 
cature. 

After  hearing  William  Mountague,  esq.  for 
his  judgment  in  sir  Samuel  Bamardiston's  case, 
,  and  debate  thereupon,  it  is  ordered.  That  the 
clrrk  do  inspect  the  books  concerning  proxies ; 
and  whether  they  have  been  used  in  cases  of 
judicature;  and  give  an  account  to-momw 
morning  what  he  finds  therein:  And  that  all 
the  judges  do  attend  the  House  to-morrow. 
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wilt  be  avoideH,  and  it  tends  ihereby  to  tbe 
packing  of  a  House  of  Commons,  wbicb  may 
uvertarn  tbe  wbole  frame  of  tbe  gnTerainenra 
and  e»tablisb  wbat  religion  and  governokeat  n 
packed  parliament  sbail  tbiuk  fit. 

BoLioK,  S.  Stampoko, 

Macclesfxclo,  HsKBEmT. 

p.  Whabtov, 


Jane  U,  1689. 

The  clerk  of  ihe  parliament,  in  pursuance  of 
the  Order  vesterday,  sbewed  several  insUnccs 
where  proaies  have  been  used  in  preliminaries 
to  private  causes:  It  is  ordered  bj  tbe  Lords 
Bpiritoal  and  temporal  in  parliament  assembled, 
That  proxies  ma;f  be  used  in  such  preliminary 
cases,  but  not  in  giving  judgment ;  and  that 
this  Order  be  added  to  the  roil  of  Standing 

Orders. 

Ordered,  That  the  counsel  of  sir  Samuel 
Bamardision  shall  be  beard  on  Friday  nest,  to 
reply  to  what  Mr.  Mountague  eave  for  his  rea- 
•ons  for  reversal  of  sir  Samnel  Bamardiston's 
jndgmeYkt;  and  that  all  the  judges  do  attend  at 
lihe  same  time. 

June  14, 1689. 

•After  bearing  connsel  in  sir  Samnel  Baniaf> 
Piston's  case  this  day,  to  reply  to  what  Mr. 
William  Mountague  said  for  his  reasons  to  re- 
Ttise  tbe  judsment  given  in  the  Exchequer;  it 
bordered.  That  this  House  will  hear  all  the 
judges  g^ve  their  opinions  in  this  case  on  Tues^ 
day  the  ^ib  of  this  instant  June,  at  ten  of  the 
dock  in  the  forenoon. 

Jttfie  95, 1639. 

Tha  House  heard  the  opinion  of  all  the 
indgea  in  tbe  case  of  sir  Samuel  Bamardiston, 
upon  bis  Writ  of  Error   depending  in  this 

ilottse. 

And  tbe  question  being  put.  Whether  to  go 
on  in  (lie  debate  of  this  bu^ess  now  ?  It  was 
fesolved  in  tbe  afficroative. 

After  debate^  the  question  being  put,  Whe- 
Cher  to  reverse  tbe  reversal  of  the  judgment 
given  betv'een  sir  Samuel  Barnardiston  and  sir 
William  Soame?  It  was  resolved  in  the  ne- 

l^ve. 

Leave  is  given  to  several  Lords  to  enter  their 
dissent  to  the  abovesuid  question,  and  accord- 
ingly do  enter  their  dissent  for  the  reasons  en- 

•tting. 

1.  Because  it  is  a  denying  sir  Samuel  Bar- 
nardiston the  benefit  of  law,  which  gives  re- 
lief in  all  wroo^  and  injury  :  Ami  though  this 
be  an  action  ot  the  first  impression,  yet  there 
|»eing  a  damage  to  the  plaintiff,  the  common 
law  gi^es  bim  Uiis  action  to  repair  himself;  and 
if  it  were  not  so,  there  would  be  a  failure  of 
jastice,  which  cannot  be  admitted. 

S,  Because  the  allowing  this  reversal  tends 
towards  the  giving  the  power  and  encourage- 
ment to  Sherifi  to  make  false  and  double  re- 
uiras;  by  which  means  the  right  of  elections 


Whereu  by  virtue  of  their  majesties  Writ  of 
Error,  returnable  into  the  House  of  Peers,  a 
record  of  the  Court  of  KtngVBendi  was 
brought  into  this  House  the  24th  of  May,  1689, 
with  the  transcript  thereof,  wherein  judg;meDt 
is  entered  fur  sir  Samuel  Bamardiston  aeainat 
sir  William  Soame:  upon  which  Writ,  Errors 
being  assigned,  after  hearing  counsel  at  the  bar, 
to  argue  the  said  Errors  assigned,  and  due  con- 
sideration bad  of  what  was  ofiR?red  thereupon, 
the  Lords  spiritual  and  temporal  in  parliament 
assembled,  do  order  and  adjudge^  That  the 
judgment  given  in  the  Etchequer  Chamber,  for 
the  reversal  of  tbe  jud^ent  given  in  the  Court 
of  King's- Bench  for  sir  Samuel  Bamardistoa 
against  sir  William  Soame,  be,  and  is  hereby 
alhrmed :  And  that  ihe  said  Writ  of  Error, 
and  transcript  annexed,  be  remitted  to  the 
Court  of  Kiiig's-Bencb. 

The  tenor  of  which  Judgment  to  be  affixed 
to  the  transcript  to  be  remitted,  follows ; 

Et  poatea,  scilicet  quarto  die  Maii  AnnA 
Uegiii  Domini  Gulielmi  et  Dnas.  Marie  nunc 
K^s  et  Regime  Angl.  primo  transcript.  Re- 
coitl.  et  process,  prsed.  inter  partes  prxd.  com 
omnibus  ea  tangent,  pretext,  cujusdam  brev. 
de  Error  corrigend.  et  pnefat.  Samuel.  Bamar-^ 
distOD,  in  premiss,  persecut.  diet.  Dom.  Re^. 
et  Oom.  Reginc  in  present.  Parliament.  4  pred. 
curia  diet.  Dom.  et  Dominie  Regis  et  Regiase 
flic  transmiss.  fuit  pred.  Samuel,  in  eadera  coria 
ParTiBment.  comparens,  diversas  causa s  et 
materias  per  Erroribus  in  Record,  et  process, 
prcd.  pro  revocatione  et  adnuUatione  Jodicii 
pred.  assignaverit ;  et  postea  scilicet  35  die 
Juoii  Anno  diet.  Dom.  et  Dominc  Regit  et 
Reginac,  supradict.  in  pred.  cur  ParUamcnt. 
pred.  visis,  et  per  cur.  ibidem  diligenter 
examinat.  et  plenius  intellect.  Sam.  Records 
et  Process,  pred.  ac  Judicio  super  iisdem  red- 
dit.  qua  Errore  soperius  assignat.  pro  eo  quod 
videtur  cur.  Pari,  pred  quod  Recrjrd.  iUnm  in 
nullo  vitiosum  aut  defectum  esistit,  et  qood  m 
Record,  ill.  in  nullo  erratum,  adtunc  et  ibidem 
consideratum  est  per  eandem  curiam  Parlia* 
ment.  pred.  quod  Judic.  pred.  in  omnibus  affii^ 
metur  et  in  omni  suo  robore  stet  et  cfftctu, 
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236.  Case  of  Privilege  of  Parliament;  :*  being  Proceedings  irt 
Parliament,  on  an  Appeal  brought  in  the  House  of  Lords, 
by  Dr.  Shirley,  against  Sir  John  Fagg,  and  other  Mem- 
bers of  the  House  of  Commons ;  27  Charles  IL  a.  d.  1675. 


HovaE  OF  Commons,  May  4, 1675. 

A  MOTION  bein^  made  in  the  House  of  Com- 
inoDSy  on  che'beiiBlfof  sir  John  Fa^,  a  mem- 
ber of  this  House,  That  he  is  served  with 
an  Order  of  the  House  of  Lords,  made  on 
the  Petition  of  Thomas  Shirley,  esq.  to  put  in 

an  Answer  to  the  Petition  on  Friday  next ; 

II..  I  *       I 

*  The  whole  of  the  first  volume  of  Mr.  Hat- 
aell's  valuable  Collection  of  Precedents  relates 
to  the  matter  of  Parliamentary  Privilege^and  from 
the  perusal  of  that  volume  it  should  seem  to  be  a 
fubject  of  considerable  uncertainty.  Neither 
its  antiquity,  .lor  its  origin,  nor  its  extent,  ap- 
pears to  be  well  ascertained  ;  and  the  diversity 
of  opiuions  respecting  it,  is  very  remarkable. 

'  It  is  part  of  that  Ltx  et  Cmsuetudo  Farlia- 
imenli  of  wliicb  lord  Coke  tells  us  *  ista  lex  e^t 
*  ab  omnibus  quarenda,  \  *multis  ignorata,  H 
^  paocis  cognita.'  ^  We  have  seen/'  says  Mr. 
iHatsell  in  the  beginning  of  the  fifth  chapter  of 
his  first  volume,  ^  in  what  manner  the  Com- 
mons were  at  different  periods  obliged  to  make 
turn  claims  of  privilege,  and  to  exert  new 
modes  of  maintaining  and  defending  those 
daims,  in  proportion  as  the  lengthening  the  du- 
ration .of  toe  session  made  other  avocations  in- 
convenient and  incompatible  with  their  first 
.duty,  and  as  the  increase  of  their  consequence 
in  the  state  and  their  influence  in  the  manage- 
ment of  affairs,  rendered  ibem  more  an  object 
of  the  attention  of  the  ministers  of  the  crown." 

The  whole  of  Mr.  Hargrave's  very  learned 
Preface  to  lord  Hale*s  Treatise  on  the  Jurisdic- 
tion of  the  Lords'  House  of  Parliament,  is  one 
continued  commentary  of  the  onsetiledness  of 
this  Ltx  et  Consuetude  Parliamenti,  and  of  dis- 
putes between  the  two  Houses  concerning 
their  respective  privileges.  And  the  same 
topics  are  still  farther  illustrated  by  bis  opi- 
nions on  the  Cases  of  Bond  and  Butler,  and 
of  Perry.  See  Juridical  Arguments,  &c.  vol. 
1,  p.  1.  vol.  S,  p.  183.  I  will  add  a  few  particu- 
lars. The  Hou5e  of  Commons  in  their  Apo- 
logy and  satisfaction  to  be  presented  to  his 
majesty  *  (after  asserting  that  their  privileges 
and  liberties  were  their  right  and  due  inherit- 
ance no  less  than  their  very  lands  and  goods, 
and  that  their  making  of  request  in.  the  en- 
trance of  parliament  to  enjoy  their  privilege, 
is  an  act  only  of  manners,  and  doth  weaken 
their  right  no  more  than  their  suing  to  the  king 
for  their  lands  by  petition  ;  whereas  the  king 
Hoold  have  it  that  their  privileges  were  derived 

*  Inserted  in  HatselPs  Prec^ents  Appendix 
to  vol.  1,  and  also  in  1  Cobb.  ParL  Hist.  1030, 
from  Petyt's  Jus  Parliameatarium. 

VOL,  VI. 


And  the  opinion  of  the  House  being  de* 
sired,  Whether  by  his  Privilege,  as  a  member 
of  this  house,  he  is  not  excused  from  answer- 
ing the  Petition  in  the  Lords  house;  and  a 
Precedent  being  ureed  in  the  like  case ; 

Ordered,  Tb%t  the  further  censideratiqn  of 
the  matter  touchine  tbe  Privilege  of  sir  John 
Fagg,  a  member  of  this  House,  be  adjourned 

from  the  grace  and  permission  of  his  ancestors 
and  himself,  see  1  Uatsell  78,  138.  S  Hatsell 
214,  2169  213*)  avouch  that  their  House  is  a 
court  of  record, -and  so  ever  esteemed;  and  in 
Fitxherbert's  case,  1  Hatsell  109,  they  recit* 
tlMt  they  are  a  court  of  record.    Lord  Coka 
(Co.  Litt.  S60,  a.  aee  also  1 17,  b.)  describes  a 
court  of  record  to  be  a  court  of  justice,  which 
hath  power  to  hold  plea  according    to    the 
course  of  the  common  law  of  real  or  mixed  ac- 
tions or  of  actions  quare  vi  et  armiif  or  of  per- 
sonal actions  whereof   the  debt  or  damage 
amounts  to  40  shillings  or  above.    (No  other 
court  hath  authority  to  fine  or  imprison.    See 
8  Coke*s  Reports  38  b.  60  b.  190  a.     1  Salk. 
300.    3  Blackst.  Cotnm.  24.)    The  House  of 
Commons  (see  the  Journals  10th  and  11th  of 
May,  1571,)  assert.  That  they  ordered  a  fine 
of  20/.  to  be  assessed  upon  the  corporation  of 
West  bury.    Lord  itfansfield.  Burr.  Rep.  1336, 
in  speaking  of    that  particular  case  asserts, 
that  no  fine  could  be  imposed  in  the  House  of 
Commons,  and  lord  Hobort,  in  the  case  of  the 
'  King  against  lady  Arundel  and  Howard,  Hob. 
Rep.  110,  cited  bv  Mr.  Clifibrd  in  Flnwer't 
case,  and  lord  Holt  in  the  King  and  Queea 
against  Knollys,  1  Salk.  511,  ao,  it  may  be 
argued,  deny  that  the  House  of  Commons  is  a. 
court  of  record,  in  asserting  that  the  Journals 
are  no  records.     Mr.  Hatsell's  book  abounds  in 
reports  of  contradictory  interprecatioos  as  to 
the  extent  of  the  Privilege  of  Parliament,  in 
matters  of  criminal  prosecutions  acainst  mem- 
bers.   In  April,  1763  (see  Wilkes's  Case  in 
that  year,  infra.)  the  Judges  of  the  court  of 
Cofiimon   Pleas    oftanimously  decided,    That 
privilege  of  parliament  extendi  to  cases  of 
writing  and   publishing  seditious  libels., '  Six 
months  afterwards  both  Houses  of  Parliament 
resolved,  that  privilege  of  parliament  did  not^ 
extend  to  such  cases.     On  Feb.  17, 1760^  the 
House  of  Commons  resolved,'*  That  John  Wilkes 
esq.  having  been  in  this  session  of  parliament 
expelled  this  house,  was  and  is  incapable  of  be« 
ing  elected  a  member  to  serve  in  this  present 
parliament,"  and  in  the  course  of  several  pro- 
ceedings which  subsequently  occurred  respect- 
ing Mr.  Wilkes,  that  House  of  Commons  ndif 
fbrmly  adhered  to  that  same  doctrine.    M 
May  3, 1782,  it  was  resolved.  That  the  resolap^ 
4C 
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till  to-morrow  marDing.  And  it  it  referred  to 
•ir  Trevor  VViUiama,  Mr.  Hales,  tir  Rob.  C%nr» 
sir  A  nth.  Irby,  or  any  cMie  of  tbeiDy  to  inspect 
Ihe  journals ;  and  give  an  account  to  the  House, 
of  the  Precedent  in  iIm  case  of  Mr.  Hales. 

tion  Feb.  17,  S7d9,  shoald  be  eapiinMid  from 
tbe  Journals  of  the  House,  as  beiuK  sooTersive 
of  the  rights  of  the  whole  body  of  electors  of 
this  kingdom,  and  ordered.  That  all  the  Decla- 
raiions,  &c.  respecting  the  elcetioa  of  John 
Wilkes,  esq.  should  be  eipuogcd. 

Lord  Coke,  as  we  have,  seen,  writes  that  the 
*  Lex  Parliamenii  est  ^  multis  ignorata/  and  it 
is  pUtn  that  in  the  passage  where  that  phrase 
occurs  he  means  to  represent  the  knowledge  of 
k  as  very  difficult  of  acquisition  :  but  lord  Holt 
tells  us,  that  as  to  what  my  lord  Coke  ssys,'<  that 
the  '  lex  parltamenti  est  a  multis  ignorata,'  it  is 
onW  because  ihey  will  not  apply  themselves  to 
tinderstand  it.'*    See  Ld.  Raym.  Rep.  1114. 

In  Crosby's  case,  a.  o.  1771,  tn/ra.  Lord 
Chief  Jiut ice  De  Grey  says,  *<  1  wish  we  had 
tome  code  of  the  law  oif  parliament,  but  till  we 
have  such  a  code  it  is  impossible  we  should  be 
able  to  judge  of  uJ*  fiut  Mr.  Justice  Black- 
stone  on  th«  other  hand  tells  us,  that  the  dig* 
aity  and  independence  of  the  two  Houses  are 
in  great  measure  preserved  by  keepiug  their 
privil^es  indeinite :  aud  according  to  hia,  if 
all  the  privileges  of  parliament  were  once  to  be 
•et  down  and  ascertained,  and  no  privil^e  to 
be  allowed  but  what  was  so  defined  aud  deter- 
tnined,  it  were  easy  for  the  executive  power  to 
devise  some  new  case  not  within  the  line  of 
privileip,  and  under  pretence  thereof  to  harass 
any  refractory  member  and  violate  the  freedom 
•f  parliament.  His  editor,  Mr.  Christian,  ob- 
serves upon  the  fallacy  of  this  reasoning :  and, 
most  undoubtedly,  the  uncertainty  of  the  ex- 
'  lent  of  parliamentary  privileges  must  afford  a 
refractory  oi*  arbitrary  House  of  Parliament, 
^  tbe  means  on  the  one  hand  of  usurping  upon 
the  rightful  prerogatives  of  the  crown,  and  on 
the  other,  ut  invading  tbe  just  liberties  of  (he 
people.  And  accordingly  the  House  of  Lords 
«n  Feb.  25,  1705,  resolved,  "  That  neither 
House  of  Parliament  hath  any  power  by  any 
Vote  or  Declaration,  to  create  to  themselves 
any  new  privilege  that  is  not  warranted  by  tbe 
known  Laws  and  Customs  of  Parliament.'^ 
See  tlie  Case  of  A^hby  and  White,  tis^ra. 

In  Crosby's  Case,  the  Chief  Justice  lays  it 
down,  that  when  the  House  of  Commons  ad- 
jud)i;e  any  thing  to  be  a  contempt  or  a  breach 
of  privilege,  tlieir  adjudication  is  a  conviction, 
and  their  commitment  in  consequence  is  execu- 
tion :  and  that  case  seems  to  assert  the  doctrine, 
that  the  co^irts  u£  law  have  no  cognizance  of 
questions  of  cont^iijpt  or  breach  of  privilege  of 
the  House  of  Commons.  "  It  is  true,'*  said 
Gould,  Justice,  «*  this  court  did  in  the  insUoce 
alluded  to  (Wilkes's  case)  determine  upon  tlte 
privilege  of  parliament  in  the  case  of  a  libel, 
but  theu  that  privilege  was  promuli;ed  and 
luiown ;  it  eaustcd  in  records  and  law  books. 


JMisy  5.— Resolved,  That  a  Message  be  sent  to 
the  Lords^to  acquaint  theni  that  this  House hatk 
received  mfbmiativn,  That  there  is  a  Petitioa 
of  Appeal  depeodiog  before  them,  at  tbe  suit  of 

and  was  allowed  by  parliament  itself,  fiut 
evta  in  that  case  we  now  know  tbat  we  wero 
mistaken;  for  the  House  of  Commons  have  sinco 
deterurined,  that  privilefa  does  aot  tMeod  to 
•matters  of  libel.** 

Blackstone,  after  tcUing  as  tbat  the  pmi* 
leges  of  parliament  aio  very  large  and  iadc^ 
aite,  proceeds : 

.  **  And  therefore  when  in  31  Hen.  6,  tho 
House  of  Lords  propounded  a  qoestsoo  to  tho 
judges  coocemtn^  them,  the  Chief  Justice,  sir 
John  Fortescue,  in  the  aame  of  his  brethren 
declared,  *  That  they  oocht  not  to  moke  ■»» 
swer  to  that  question :  for  it  bath  oot  boca 
used  aforetime  that  the  justices  should  in  aav' 
wise  determine  the  privileges  of  the  Uigo 
Court  of  Pailiament.  JPor  it  is  so  high  and 
mighty  in  it's  nature,  that  it  may  ouike  low; 
and  that  which  is  law,  it  oiay  make  ao  law  < 
and  the  determination  and  knowledge  of  chat 
privilege  belongs  to  the  lords  of  parliament^ 
and  not  to  the  justices.^  [Seld.  Baronage.]* 

In  this  passage  it  is  matertai  to  note  tho 
phrase  *  High  Court  of  ParliaoMot,'  aod  abo  to 
consider  how  far  the  premises  establish  the  ooi^ 
elusion.  This  declaration  of  Fortescoo  woo 
made  in  tbe  notable  Case  of  Thomas  Thoepc^ 
SI  Hen.  6,  which  is  reported  at  some  lesyk 
in  1  Hatioirs  Precedents,  «8,  aod  thelikodooi^ 
uine  is  to  be  found  in  oaany  other  placea,  {Seo 
what  is  said  by  the  Managers  of  tbe  rn— nom 
on  the  filth  day  of  L4>rd  ^tafibrd's  TVial,  ^  », 
]<S80,  tn/rc.  See  also  the  Case  of  Lord  Del^ 
mere,  a.  d.  168S,  tn/r*>  v^^l^^c^t  **  ^  iHiims,  • 
very  nice  and  subtle  distiac9tioo,asto  the  cqo» 
sauce  of  the  Judges,  is  made  between  tbe,prto»- 
legeof  the  peerage,  and  another  point  of  the  Xcsr 
Parliament i.  See,  toq,  the  proceedings  upon  the 
matter  of  Jay  and  Topham,  a  d.  1689,  and  thoee 
in  the  earl  of  Devonshire's  Case,  ▲.  d.  1687,  •«• 
/re.]  But  it  has  not  by  any  means  been  uncontest* 
ed.  See  tbe  Observations  of  lord  Clarendon  (note 
to  lord  Shaftesbury's  Case,  a.  d.  1677,  ii^fra.) 


See  also  the  language  of  Holt,  C.  J.  in  the 
of  the  King  v.  Knollys,  of  Ashby  and  White,  aod 
of  the  Queen  v.  Paty.  So  likewise  lord  Kenyoo, 
in  the  case  of  liex  v,  Wrigh^  8  Term  Ron, 
savs,  *<  I  do  not  Sfnf  there  can  be  no  case  to 
which  the  House  of  Commons,  and  House  of 
Lords  too,  may  carry  their  privileges  beyond 
the  law ;  and.  when  that  is  the  case,  and  the 
subject  comes  judicially  before  a  court  of  law^ 
a  court  of  law  will  not  swerve  from  its  duty, 
but  will  decide  according  to  law."  See,  too, 
Mr.  Hargrave's  writings  already  referred  ti^ 
and  particularly  his  opinion  in  the  case  of 
Bond  and  Butler.  In  addition  to  which 
(not  to  mention  Will^\  case)  Mr.  Hatsell(Be« 
1  Prec.  41,  et  seq.)  has  given  us  two  aotient 
cases  copied  by  Pryim  in  tbe  Fourth  Register, 
p.  753,  from  the  Records  in  the  oovf  of  £x« 
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TiKMUt  Sbirkjr»  Hq.  ftfMtfet  sir  JohaFags*  • 
Biember  of  iIm  Houm  ;  to  which  petitioa,  be 
i%.  by  order  of  tlie  House  of  Xiords,  directed  to 
answer  on  Friday  next;  aad  to  desire  the 
Lords  to  have  a  regard  to  the  privileges  of  thit 
■    ■■■ iii«i»     ■-■,.  \ 

chequer,  in  both  which  it  appears  that  the 
judges  did  take  upon  ihem  to  determine  privi- 
lege of  parliament : 

<<  The  6r9t  is  that  of  Donne  and  Wakh,  IS 
^w.  4,  Hot.  SO, 

*<  Ba>UM)l.  Donne  brings  bis  bill  against  John 
Walsb,  a  servant  of  Ueury  earl  of  Bssex,  for 
the  sum  of  14/.  18s.  which  Walsh  owed  upon 
Ifis  bond :  To  this  John  Walsh  in  his  answer, 
produces  the  king's  writ  under  the  great  beal ; 
C^jui  Um9r  •iqmitur  •»  A«c  verlm : 
**  <  Edwardus  Dei  gratia  rex  Angliseet  Fran- 

cisi,  et  doniaos  Uibemis,  thesaur.  et  baroni- 

bos  suis  de  scaocario,  salattta.    Cum  secun* 

dua»  ooosuetudinero  in  regno  nosiro  hactenu» 

pptentam  et  approbataoi,  domini  maguates> 

militei  comitatuuai*  ac  cives  et  bur^jQses  ci* 

vitatum  ct  burgorom^  ad  parliameota  nostra 

de  sommonitione  nostra  venieates,  ac  eoruiu 

funiliares,  ratione  alicujus    transgressionis, 

debiti,  oomputi^  oonvcntionis   ant  alterios 

contractus  ci|juscunquey  dum  sic  in  parlia- 

mentis  oostris   morentur,  arrestari  minime 

deheant,  imprisonaH,  aut  '*  implacitari ;"  ac 

jam  ex  querela  Btc.  &c.  vobis  mandamus, 

quod  si  ita  est,  tunc  placho  illi  coram  vobii 

ulterios  tenendo  supersedeacis  omnine,  et  ip» 

sum  a  prisona,  siqua  occasione  prftdicta  et 

non  alia,  detineatur  in  eadem  sine  dilation e 

deliberari    faciatis*      Teste    meipso    a^ud 

Westm.  S5  die  Noverobrisyanno  regni  nostri  13. 
<< '  £t  prasdictos  Johannes  Waiahe  jam  de- 

fendepa  dicit,  qood  ipse  est  et  dicto  S5  die 

Novembrift  et  semper  postea  imt  serviene  fa- 

miliaris  prvdicti  comitii,  et  cam  eo  ad  pna- 

diotum  parlianneBtttm  venit.     Et  petit  indi- 
cium &c.    Et  super  hoc  pr^diaas  Barwolo- 

mssue  pctk,  qued  breve  iiladi  pro  eo  quod 

non  habetur  nee  unquans  ha£ebatur  talis 

coBsiietndey  (fued  magnates^  militee  conita- 

tuom,  ac  civee  et  bnrgenses  civitatom  et  bur- 

^rum  ad  parliamentum  de  sommoiiicione  re- 

gia  veaienliuffl,  ac  eomm  familiares  ratione 

alicujus  transgressionts,  debiu,xompati^coa- 

veotut,  aut  altenos  contractus  cujuscunque 

dum  eie  in  parliamento  regio  moreator,  mi- 
nime debeant  implaciCari,  prout  in  brevi  illo 

speeiiicatur'et  neitetor,  disallooetnr. 
^  *  Et  super  hoc  viso  et  pralecto  brevi  praedicto 

per  barones,&c,  habitoque  avisamento  justicia- 

riorum  domini  regie  de  utrqque  banco ;  Qnia 

videttir  prafittia  baronibus  de  aviaam^to  jus- 

tidariervm  prcdictoram,  qood  talis  habetur 

ec  habebator  consuetudo,  quod  magnates  et 

milites  ceinitatoiim,  ac  cives  et  burgensea  ci- 

vitatam  et  buigorom  ad  parliamentam  de 

sammonitione  regis  venientes,  ac  ebrum  fiinii- 

liares,  ratione  alicujus  traosgressiotfisv  debid, 

oemputi,  conveotionis,  contractus  cujuecna- 

qae,dtnD  sic  in  padiaosento  regis  moreotor, 
'  HOB  dfibentt    scd  mllam 


•House;  and  that  sir  Trevor  Williams  do  go  up 
with  the  Message  to  the  Lords. 

Sir  Trevor  Williams  reports.  That  he  had 
attended  the  Lords  with  the  Message  of  thia 
House,  concerning  sir  John  Fagg :  auti  that  the 

*  hujusmodi  consuetudinem  fore,  quod  quia 
^  implacitari  dehent,  prout  in  brevi  illo  buppo- 
'  nitur ;  ideo  consideratum  est  per  baronea 
'  prsdictos,  quod  breve  illnd  disaliocetur,  et 

*  quod  praedictus  Johannes  Walshe  respondeat^ 

*  brevi  praedicto  non  obstante  &c.' 
"  The  next  case  is  that  of  Ujver  and  Cosing 

taken  from  the  plea  roll  of  the  Exchequer,  Ilil. 
term,  13  Edw.  4,  rot.  7.  Here  the  defendant 
pleads  the  king's  writ,  in  which  the  custom  is 
set  forth  as  followeth ;  . 
**  *  Edwardus  Dei  gratia  rex  &c.  thes.  et 
baronibus  suis  de  scaccario,  salutcm.  Cum, 
secundum  consuetudinem  in  regno  nostro 
AnglisB  hactenus  obtentam  et  approbatam, 
domini  magnates  et  milites  comitatuum,  ac 
cives  et  burgensea  ci  vitatum  et  burgorum 
ad  parliaaienta  nostra  de  sommonitione 
nostra  venientes,  et  in  eisdem  morantea 
seu  residentes,  ac  eorum  familiares  et  ser« 
vientes  ratione  alicujus  trdnsgressionis,  com- 
puti,  conventionis,  seu  alierius  <:ontractus 
cujuscunque,  dum  sic  in  parliamentit 
nostris  mor^ntur^  arrestari  minime  de* 
beant,  imprisunari,  **  seu  implacitari."  Et 
jam  ex  ^vi  querela  &c.  vobis  mandamus 
quofl,  si  ita  est,  tunc  placito  illi  supersedeatas 
omoino  &c.  &c«  Et  prsid ictus  Robertus 
Cosjn  jam'defehdeos  dicit,  quod  ipse  ad 
respondendum  non  compelli  debeat,  et  petit 
judicium  et  breve  praedictum  sibi  allocari,  &c 
"  ^  Et  super  hoc,  pradictus  Johani»es  liyver 
petit,  quod  breve  ilhid,  pro  eo  quod  non  babe* 
tur,  nee  unqoam  babebatur  talis  consuetude^ 
quod  masoates  &c,  minime  debeant  implac^ 
tari.disallocetur.' 

**  Et  super  hoc.  The  barons  with  the  advioa 
of  tbe  judges  of  both  the  other  courts,  reciting^ 
verkati/ttf  their  opinion  in  the  former  case  of 
Walsh  and  Donne,  *  That  no  sucb  custon^ex* 
'  isted  to  prevent  their  being  impleaded/  disa^ 
low  the  writ," 

Mr.  ilatseU  refers  his  renders  to  Prynn's  Ob» 
servatioos  on  these  two  cases  in  the  4th  Re- 
gister, p,  769,  as  containing  matter  of  much 
parliamentary  instruction,  but  I  have  not  noar 
an  opportunity  of  making  such  reference. 

Mr.  Har^rave  [See  his  Preface  to  lord 
Hale's  Treatise  on  the  Judicature  of  the  Lords* 
House,  p.  czxxix.}  possesses  a  very  full  report  in 
MS.  pf  Lord  Chief  Justice  Bridgeman's  team- 
ed judgment  in  the  Case  of  Benyon  and  Eve- 
lyn, C.  B.  Trin.  14  Car.  2,  in  which  after  a 
very  extensive  investigation  of  the  law  upon 
the  subject,  the  authority  of  the  judges  to  takn 
conusance  of  questions  of  Privilege  of  Parlia- 
ment is  asserted,  and  that  authority  was  ac-  , 
cordingly  exercised  in  that  Case. 

This  topic  of  the  unsettlednitss  of  tbe  Lur  it 
(ktmietim  FMrbamuUif  miglbt  be  mikMjg^  iqr 


Lords  win  re^uro  an  answer  b;  ines»aeogert  of 
their  own. 

-Ifoy  7.— A  Message  from  the  Lords  bj  sir 
A^'iUiain  Beversham,  and  sir  SctnQel  Clarke. 

•<  Mr.  Speakei",  The  Lords  hare  considered 
of  the  Me&!iage  received  from  the  House  of 
Commons,  concerning  privilege  in  the  case  of 
sir  Jpbo*  Fogg,  and  do  return  this  answer, 
That  the  House  of  Commons  ne^  not  doubt^ 
but  that  **  I  he  Lords  will  have  a  regard  to  the 
"  Privilef^esof  the  House  of  Commons  at  tbejr 
••  have  of  their  o^n.** 

Majf'B. — A  Committee  was  appointed  to 
inspect  the  Lords  Journals,  to  see  what  entries 

the  introduction  of  other  particulars,  sach  for 
instances,  as  the  anciently  contested  question, 
Whether  Privilege  of  the  House  of  Connmons 
should  be  enforced  by  Writ  of  Privilege 
(operating  as  a  supersedeas),  or  the  Speaker's 
Letter  (operating  as  a  prohibition  or  in- 
junction) ;  the  attempt  made  by  the  House 
of  Lords,  and  successfully  resisted  by  Chief 
Justice  Holt,  to   compel  that  magistrate  to 

five  the  reasons  of  his  judgment  in  Rei  v. 
InoUys  [See  the  Case,  infra,]  ;  the  sharply- 
mooted  question  whether  proceedings  upon  in- 
pcacbments  are  abated  by  dissolution  of  par- 
fiament ;  the  changes  in  practice  set  forth 
by  Mr.  HargraTe  in  bis  learned  opinions  on  the 
Cases  of  Bond  and  Butler  and  of  Perry  [See  his 
Juridicnl  Arguments  and  Collections. J ;  the 
onrertainty  which  preTailed  as  to  the  course  to 
be  pursued  when  the  exercise  of  the  royal  funo- 
rions  was  interrupted  by  his  majesty's  illness 
in  1788;  the  questions  frequently  agitated 
and  perhaps  not  yet  finally  set  at  rest,  con- 
cerning the  EHshops'  right  of  jndicature  in  cases 
of  blood,  and  the  Lords'  interference  in  money 
bills.  See  also  in  Lord  Shaftesbury's  Case,  ▲. 
D.  1677,  infra,  the  proceedings  in  the  House 
of  Lords  against  him  and  pther  peera,  and  the 
order  fur  rescinding  the  same.  But  enough 
^os  already  been  said  upon  the  subject. 

"  All  privileges,*  says  Blackstone,  **  which 
derogate  from  W  common  law  are  now  at  an 
end,  save  only  as  to  the  freedom  of  the  mem- 
ber's person :  which  in  a  peer,  by  the  privilege 
of  peerage,  is  for  ever  sacred  and  inviolable ; 
and  in  a  commoner,  by  the  privilege  of  pariia- 
ment,  for  forty  days  after  every  prorogation, 
nod  '  forty  days  before  the  next  appointed 
Beetiog  [t  Lev.  79.] ;  which  is  now  in  effect 
as  long  as  the  parliament  subsists,  it  seldom  be- 
ing prorogued  for  more  than  fourscore  days  at 
a  time.  As  to  all  other  privileges  which  ob- 
struct the  ordinary  course  of  justice,  they  were 
restrained*  by  the  statutes  12  W.  3,  c.  3.  Q 
and  3  Anoe  c.  18,  and  11  Geo.  S,  a.  94,  and 
•re  now  totally  abolished  by  statute  10  Geo.  3, 
fi,  60,  which  enacts,  that  any  suit  may  at  any 
lime  be  brought  against  any  peer  or  member 
of  parliament,  their  servants  or  any  other  per^ 
son  entitled  to  privilege  of  parliament ;  which 
thkM  not  be  impeach^  or  delayed  by  pretence 
•f  aiif  todi  priTiiege;  cxoepi  tbat  the  person 
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are  thertia  made  against  sir  Jahn  Fagg  a 
ber  of  this  Honse,  and  loreport  tbo  same.    . 

Ma^  IS.  Dr.  Shirley  ordmd  by  tbeCoamooa 
to  be  tent  for  in  costody,  to  answer-  bis  beeacb 
of  the  Privileges  of  this  House,  in  prosecwiag  a 
suit  by  petition  of  appeal  in  the  Lords'  bons^ 
against  sir  John  Fan  a  member  of  tbis  House 
during  the  session  aiM  privilege  of  parliament. 

And  a  Committee  is  ahto  appointed  to  in-- 
spect  the  Lords  Journals,  to  tee  what  has  been 
done  in  like  cases;  and  the  said  sir  Jobo 
Fagg  is  ordered  not  to  proceed,  or  make  any 
answer  to  the  said  appeal,  without  the  lioeoae 
of  this  House. 

JMoy  14.  Sir  T.Lee  reports  from  the'Conmittee 
^  ~- 
of  a  member  of  the  House  of  Commons  shall 
not  thereby  be  subjected  to  any  arrest  or  im- 
prisonment.   Likewise,  for  the  benedt  of  com- 
merce, it  is  provided  by  statute  4  Geo.  3,  c  33,' 
tbat  any  trader  having  privilege  of  parliaoient, 
may  lie  served  with  legal  process  for  any  juac 
debt,  (|o  the  amount  of  100/.)  and  unless  be 
makes  satisfaction  within  two  months,  it  shall 
be  deemed  an  act  of  bankruptcy  i   smd  tbac 
commissions  of  bankrupt  may  be  issued  eseinaf 
such  privileged  traders,  in  likemanaeraa  againac 
any  other." 

By  Stat.  47  G.  3,  st.  9,  c.  40,  it  is  enac:ed. 
That  when  any  hill  shall  be  cxliibited  in  a  court 
of  equity  against  a  member  of  the  House  of 
Commons,  a  sequestration  for  non-appearance 
may  be  obtained,  without  previously  leavio^  % 
copy  of  such  bill  with  sucK  defei^dant, 

Mr.  Hatsell  informs  us : 

**  On  tlie  meeting  of  the  new  parltament  in 
November,  1774,  a  doubt  was  conceived  wbe« 
ther  the  act  wjiich  had  lately  passrdy  and 
which  had  taken  away  all  privilege  of  p«rh»* 
ment  [the  10th  Geo.  3,  ch.  50.]  from  the  serw 
▼ants  of  members,  ought  not  *.o  Have  made 
some  alteration  in  the  form  of  the  Spesikcr*e 
prayer.  1  confess  I  was  of  that  opinion;  and 
sir  Fletcher  Norton  at  first  intended  to  make 
an  alteration,  hj  claiming  all  the  usual  priri- 
lege»,  except  where  the  same  liad  been  .varied 
or  taken  away  by  any  act  of  parliament.  And 
-accordingly  as  soon  as  he  was  elected  Speaker, 
he  communicated  this  bis  intention  to  the 
House.  However,  upon  further  consideration 
and  conversation  with  lord  Apsley  the  Lord 
Chancellar,  he  thought  it  better  to  abide  by  the 
ancient  form:  Lord  Apsley  advised  tbia  and 
said,  '  That  as  no  alteration  had  been  made 

*  formerly  on  the  passing  of  the  act  in  kia|t 
'  William's  time,  relating  to  the  privilege  of 

*  parliament ;  and  as  whatever  the  Commooa 

*  claimed,  neither  the  allowance  of  the  king, 

*  nor  indeed  the  daim  itself,  conld  be  supposed 

*  to  include  privileges  not  ararranted  by  law; 

*  he  was  of  opinion  that  it  would  be  the  aafrr 

*  way,  in  order  to  pievent  any  difficulties  which 

*  might  arise  upon  an  alteration,  to  adhere  to 
'  the  usual  form ;   and  tbat  be  was  ready  to 

*  give  the  king's  answer  in  the  aecuscoaDed 
'  words.'    Sir  Ficccbcr  Nocten  angnieimii  in 
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•ppoiiited  to  inspect  the  Joamals  of  the  House 
of  Lords,  uid  the  entries  therein,  in  the  case 
bein^een  Dr.  Thomas  Shirley  and  sir  John 
Fagg  a  member  of  this  House,  That  the 
Committee  had  perused  the  Lords'  Journals, 
and  founjil  the  entries  to  be  as  follows : 

^*  April  SO.  Thomas  Shirley,  esq.  presented  a 
Petition  to  the  Lords. 

r 

"  Ordered,  That  the  said  sir  John  Fagg  may 
have  a  copy  of  the  said  Petition,  and  put  in 
bis  answer  thereunto,  in  writing,  on  Friday 
theZtli  day  of  May  next,  at  ten  of  the  clock 
in  the  forenoon,  if  be  thinks  fit. 

^  May  $,  The  Commons  send  a  Message  by 
sir  Trevor  Williams : 

^*The  Knights,  Citizens,  and  Burgesses  of 
the  House  of  C6mnfons  in  parliament  assem- 
bled, have  been  informed,  thoi  there  is  a  Pe- 
tioh  of  appeal  depending  before  their  lord- 
ships, at  the  suit  of  Thomas  Shirley,  esq. 
against  sir  John  Fagg  a  member  of  their 
House.  To  which  Petition  he  is,  by  theif 
lordships  order,  directed  to  answer  on  Friday 
next,  ami'  desire  their  lordships  to  take  care  of 
their  privileges. 

*< 'Answer,  That  this  House  have  considered 
of  their  Message,  and  will  send  an  Answer  by 
messengers  of  their  own. 

"  Ordered,  That  the  Committee  for  Privi- 
leges  do  meet  this  afternoon,  to  consider  of 
the  Message  received  from  the  House  of  Com- 
noas  this  day,  concerning  Thomas  Shirley, 
esq.  and  sir  John  Fagg,a  member  of  the  House, 
and  search  precedents  in  the  case,  and  report 
to  the  House  to  morrow  morning. 

**  May  6.  The  earl  of  Berks  reported,  "  That 
the  Committee  of  Privileges  having  met  and 
considered  of  what  was  referred  to  tliem  in 
the  case  between  Thomas  Shirley,  esq.  and 
sir  John  Fagg  a  member  of  the  House  of  Com* 
mons,*and  the  Message  from  the  House  of 
Commons  thereupon ;   have  ordered   him  to 

this ;  and  accordingly  sent  to  acquaint  lord  Ap- 
siey,  that  he  would  make  the  claim  in  the  an- 
cient form  of  wurds,  without  any  alteration; 
he  did  so,  and  received  the  usual  answer. 

**  This  matter,  therefore,  whether  at  the  time 
decided  right  or  wrong,  is  now  at  rest." 

Upon  this  Mr.  Uatsell,  after  referring  to  st. 
ISt  and  13  W.  dy  c.  3,  observes : 

"  But  the  difterence  between  this  act  and 
the  statute  of  the  10th  of  Geo.  3,  ch.  50,  with 
respect  to  this  question  is,  that  the  former  act 
left  certain  privileges  to  the  servants  pf  mem- 
bers ;  so  that  the  Speaker  might  still  very  pro- 
perly clnim  those  privileges,  whatever  they 
were :  But  the  latter  act  expressly  takes  away 
from  servants  all  privilege  wlmtever,  personal, 
as  well  as  privilege  from  suits :  It  seems  there- 
fore rather  particular,  that  the  Speaker  of  the 
House  of  Commons  should  pray,  and  the  Lord 
Chancellor  in  his  majesty's  name  should  allow, 
privileges  to  a  set  of  men,  who,  by  law^  have  no 
privilege  al  all.** 

U  appears  that  the  daim  is  still  made  in  -the 
jNuitat  £rb;i  of  wonls,    See  Cobb.  Pari.  D«b. 


report,  That  the  Committee  have  fouiul  thai' 
the  House  did  refer  the  business  of  Mr.  Hale 
and  Mr.  SLing%by,*  upon  the  like  Message  of  the. 
House  of  Com mous,. to  the  Committee  of  Privi* 
leges  ;  who  did  report  to  tl»e  House,  ThRt  it  is 
the  undoubted  right  of  the  Lords  in  judicaturog 
to  receive  and  determine  in  time  of  parliament, 
appeals  from  inferior  courts,  though  a  member 
of  either  House  be  concerned,  that  there  may 
be  no  failure  of  jusr  ice  in  the  land;  and  the 
House  di(i^  agree  with  tlie  Committee  tht-rein  : 
and  thereupon  the  Committee  do  humbly  offer 
to  their  lordships,  upon  this  occasion,  lo  take 
the  same  course,  and  to  insist  uptm  their  just 
rights  in  this  particular,  which  their  lord-* 
ships  will  be  pleased  to  signify  to  the  House 
of  Commons,  in  such  manner  as  they  shall 
think  fit." 

**  The  Honse  agreed  with  the  Committee  irf 
this  Declaration,  and  ordered  the  same  to  be 
entered  into  the  Journal- book  of  this  House, 
as  their  Declaration,  vis. 

"  That  it  is  the  undoubted  right  of  the  Lords 
<*  in  judicature,  to  receive^  and  determine  iif 
**  time  of  parliament,  appeals  from  mferior 
**  courts,  though  a  member  of  either  House  be 
**  concerned,  that  there  may  be  no  failure  of 
"justice  in  the  land."  *  ' 

**  Then  it  was  moved.  That  the  formed 
Answer  sent  to  the  House  of  Commons,  in  the 
case  of  Mr.  Slingsby  aiui  M  r.  Hale,  mi^ht  be 
given  now  to  the  House  of  Commons,  in  this 
case  of  sir  J.  Fagg ;  and  that  the  Declaration  and 
Report  agreed  to  tliis  day,  might  he  added  to  it. 

'*  1  he  Declaration  aforesaid  was  read,  and 
the  question  being  put,  Whether  this  shall  be 
as  apart  of  the 'Answer  to  be  given  to  the 
House  of  Commons  ?    It  was  negatived. 

"  I'he  Answer  returned  formerly  to  the 
House  of  Commons,  in  the  case  of  Mr.  Slingsby 
and  Mr.  Hale,  was  in  these  words  ;  **  That  the 
"  House  of  Commons  neet^not  doubt  but  that 
**  their  lordships  will  have  a  regard  to  theprivi- 
**  vileges  of  the  House  of  Coinmous,  as  they 
«*  have  of  their  own." 

'*  The  question  being  pnt,  Whether  this  An- 
swer shall  be  now  returned  to  the  Message 
from  the  House  of  Commons?  It  was  re« 
solved  in  the  atfirmative. 

'*  May  f  he7th,  it  was  sent  accordingly. 

*'  May  7.  Whereas  ihis  day  was  appointed 
for  sir  John  Fagg  to  put  in  an  Ans^^er  to  the 
petition  and  appeal  of  Thomas  Shirley,  esq. 
depending  ill  this  House,  if  he  thought  tit;  the 
said  sir  John  Fogg  appearing  personally  this 
day  at  the  bar,  and  desiring  li>nger  time  to  put  jn 
an  Answer 'thereunto;  It  is  thereupon  ordered, 
That  the  said  sir  Jolni  Fagg  hath  hereby  further 
time  given  him  for  putting  in  hi^i|ns««er,  till 
Wednesday  next,  being  the  ISth  Xy  of  this  in« 
stent  May,  at  ten  o'clock  in  the  forenoon.'^ 

JiousE  OF  Loans,  May  14. 
The  Lord  Mohun  acquainted  the  H<|ttse  of 

■  I  I  III  lii-i  III  — I^WOl^l— 1^ 

*  See  the  quotation  from  Uarxrave  ooocern* 
ing  this  affiiir,  at  the  endof  this  Cu^ 
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'Iiordsy  "  That  going  oo4  of  this  HoiMe  inta  the 
Lobby,  Dr.  TbooiM  Shirleji  calling  to  bis  lord- 
ship, told  bim.  That  a  mess^a^er  of  tbe  House 
of  Commons  had  Arrested  him,  bv  virtue  of  a 
Warrant  under  the  Speaker's  hand,  dated  the 
lith  of  this  instant  May ;  and  told  him  he 
would  not  leave  him,  but  follow  him  until  be 
submitted  biouelf :  upon  this,  the  messeo|er 
<:aaketo  the  lord  Mofaun,  and  delivered  him 
the  Warrant ;  who  having  read  it*  the  officer 
would  have  snatched  it  out  of  his  hand  ;  but 
bis  lordship  told  him,  be  would  carry  it  where 
another  use  should  be  made  of  it." 

And  his  lordship  presented  tbe  said  Paper 
to  this  House  ;  whicn  was  read  as  foUuweth  ; 

'  Bf  virtue  of  an  order,  made  tbe  ISib  day 

<  of  May  1675,  by  the  honourable  the  House 

*  of  Commons  assembled  in  parliament,  these 

<  are  to  require  and  autjioriie  you  frvrthwith  to 
'  apprehend  Dr.  Thomas  Shirley,  and  bring  be* 

*  lore  the  House,  to  answer  his  breach  of  pri- 
^  vile^,  in  pro&ecuting  a  suit^  by  petition  ofap* 
'  peat,  in  the  Lords  House,  8;;ainst  sir  John  Fagg 

<  a  member  of  this  Huuse :  And  for  so  doing, 
^  this  shall  bevour  Warrant.    Given  under  my 

*  band  on  Friday  the  14lh  day  of  May,  in  the 

*  27th  Tear  of  tfaie  reign  of  our  sovereign  lord  king 

<  Charles  tbe  second,  &c.     Annoqoe  Dousini 

*  1675.  '  £dwaed  SETMOua,  Speaker.' 

^  To  sir.  James  Nbrtbfolk  knight,  one  of 

his  majesty's  seijeants  at  arms  in  ordi* 

^aary  now  attending  the  hon.  House  of 

,   Commons,  bis  deputy  or  deputies.*' 

The  House  took  this  matter  into  considera- 
tion, as  being  a  violation  of  their  Privileges. 
And  after  some  debate,  a  question  being  put, 
**  Whether  Dr.  Thomas  Shirlev  shall  be  now 
called  in  V*  It  was  resolved  in  the  alfirmative. 

Upon  this  Dr.  Thomas  Shirley,  Patrick  Poi^ 
ter,  and  Richard  Clayton,  were  exyiuned,  upon 
oath,  at  the  bar,  concerning  this  Aisiness. 

After  a  further  debate,  it  is  ordered,  That 
this  Message  should  be  sent  to  the  House  of 
Commons ;  viz.  "  That  the  Lords  spiritual 
and  temporal  in  parliament  aseembled,  having 
received  a  Warrant  brought  before  them,  for 
the  apprehending  Dr.  Thomas  Shirley,  signed 
<'  £aw.  Seymour,  Speaker,''  which  they  have 
herewith  sent  to  be  shewed  to  the.  House  of 
Commons,  do  desire  to  know  from  that  House, 
whether  it  be  a  Warrant  ordered  by  that  House 
or  no  r 

This  Message  was  sent  by  sir  M.  Brampston 
and  sir  Wm.  Glascocke :  who  are  to  let  tbe 
House  of  CoouDons  know,  '*  That  they  are  ap- 
pointed to  return  with  the  original  Warrant.'' 

House  of  Cokmovs,  May  14. 

Sir  John  ragg  put  in  his  A  newer  to  the  pe- 
tition of  Mr.  Shirley.— A  debate  arising  thm- 
opon,  touching  the  privilege  of  the  House, 

Resolved,  That  the  Appeal  brought  by  Dr. 

*  Shirley  iii  the  House  of  Lords,  against  sir  John 
•f  age,  a  nseasber  of  this  House,  and  the  pro- 
ceedings thereupon,  are  a  breach  of  tbe  uo- 
doubt^c^aod  prtvilegjit  of  tHis  House." 


The  House  of  ComfncM  being  inforonid»  that 
tbe  Warraut  of  this  Heuse  for  takingof  tbe  said 
Dr.  Shirley  into  cosiudy,  was  forcibly  takeo 
away  and  detained  from  tbe  Scrjeanc  at  araw 
his  deputy,  attending  this  Hooae,  by  the  lord 
Mohun  ;*  And  tbe  Serjeant's  deputy  being  raU* 
ed  in  aiul  examined  as  to  tbe  matter  of  (act 
gave  this  testimony  : ' 

*<  That  he  found  Dr.  Shirley  in  the  inner 
lobby  of  the  House  of  Lords,  and  that  be  came 
to  him,  and  desired  to  speak  with  him,  anil  ao- 
qoayited  him  tliat  he  bad  a  warrant  frons  the 
House  of  Commons  to  apprehend  him,  and  de- 
sired to  know,  whether  be  cnnid  shew  him  any 
reason  to  excuse  him,  that  he  migfat  not  serra 
tbe  warr^t  on  him  :  and  that  be  likewise  lold 
him,  that  he  would  not  execute  the  warrant  oo 
him  in  that  place,  but  desired  of  him,  that  be 
would  go  along  with  him  freely ;  and  that  in 
case  he  would  not,  he  would  take  hia  oppor* 
t unity  in  another  place. 

*  **  And  that  the  said  lord  Mobnn  coming  in, 
in  the  mean  time,  required  him  to  shew  his 
warrant ;  which  he  producing,  the  lord  Mohan 
laid  hands  on  it,  and  held  it  so  fast,  that  it  was 
in  danger  of  being  torn,  and  that  therefore  ha 
was  forced  to  part  with  it,  and  desiring  to  hava 
it  again,  tbe  lord  Mnhun  refused  it,  bat  car- 
ried the  warrant  into  the  House  of  Lneda. 
That  Dr.  Shirley  afterwards  revised  lo  go  along 
with  him,  saying,  that  he  was  not  then  hia  pri* 
soner  ;  and  tliat  several  persons .  iaterpeeuig^ 
the  doctor  escaped  from  them."    Upon  aebate* 

Resolved,  **  That  a  Message  be  sent  Ca  the 
Lords  to  complain  of  the  lord  Mohan  for 
forcibly  taking  away  and  detaioinj^  the  warrant 
of  this  House,  firom  the  deputy  serjeaat  at 
for  taking  of  Dr,  Sliirley  into  custody ;  and 
demand  the  justice  ofthe  Lords  House 
tbe  said  lord  Mohan.'* 

And  that  the  lord  Ancram  «b  go  up  la  the 
Lords  with  the  Message. 

Ordered,  That  Mr.  Speaker  da  iasae  Ibrtli 
a  new  warrant  to  the  seijeantat  arms  atteaiW 
ing  thb  house,  for  apprebendinc  Dr.  Thonsaa 
Shirley,  to  answer  hia  breach  of  prinlege,  for 
prosecuting  a  suit  by  petition  of  appeal  in  the 
Lords  House,  asaiost  sir  John  Fag|  a  number 
of  this  House,  auriog  the  session  and  pnvifoge 
of  parliament. 

House  or  Lords,  May  14* 

A  Message  was  brought  from  the  Connnoaa, 
by  tbe  earl  of  Ancram  and  others,  to  thia  cfiact : 

<*  My  Lords ;  I  am  commaaded,  by  the 
knights^  citiieiis,  and  burgesses  of  tbe  Honae  of 
Commons^  to  complain  to  your  lordships  of  the 
lord  Mohun,  for  mrdbly  taking,  aad  detatniBg 
from  tbe  deputy  seijeant  of  this  Hoaaa,  the 
warrant  of  this  House,  for  the  apprehend iag 
of  Dr.    Thomas  Shirley ;  aad    deasand   the 

•  Possibly  fotber  of  the  Lord  Mobaa  wba 
was  twice  tried  for  murder.  See  the  caeca  a.  a. 
1693,  and  1699  infra.  In  tbe  fifit  of 
cases  the  lord-bigb-ateward  ipcitka  lo  luM 
being  at  that  time  a  very  yoanf 
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and  riiat  this  Answer  be  returned,  "  That  this 
House  will  consider  of  the  Message/' 

The  messengers  being  called  in,  Mr.  Speaker 
does  acquaint  them,  that  the  House  wul  con- 
uderof  the  Message. 

ResoWed,'  That  the  Message  last  received 
from  the  Lords,  is  an  unparliamentary  Message. 

Resolved,  That  a  Conference  be  desired  to 
be  bad  with  the  Lords  upon  the  subject  matiei^ 
of  the  last  Message  received  from  the  Lords. 

Resolved,  That  it  be  referred  to  Mr.  Gar- 
raway,  &c.  to  draw  up  Reasons  to  be  offered  at 
the  said  Conference. 

Then  rhe  House  being  iofonned,  that  there 
is  a  cause  upon  an  appeal  brought  up  by  sir 
Nicholas  Stoughton,  against  Mr.  Onslow^  a 
member  of  this  House,  appointed  tabe  heard 
at  the  bar  of  the  Lords  House : 

Resolved,  That  a  message  be  sent  to  the 
Lords  to  acqaatnt  them,  that  this  House  has  re«> 
ceived  information  that  there  is  a  cause  upoa 
an  appeal  brought  by  sir  Nicholas  Stouahton 
against  Mr.  Onslow  A  member  of  this  House, 
appointed  to  be  heard  at  the  bar  of  their  House^ 
on  Monday  next ;  and  to  desire  their  lordships 
to  have  regard  to  the  privileges  of  this  House  : 
Aud  that  sir  Richard  lemple  d6  go  up  with  iho 
Message  to  the  Lords. 

Ordered,  That  Mr.  Onslow  do  not  appear 
any  further  in  the  prosecution  of  the  Appeal 
brought  against  him  by  sir  Nicholas  Stoughtoo, 
in  the  House  of  Lords. 

Ordered,  That  sir  Nicholas  Stooghton  be 
sent  for  in  custody  of  the  s^jeam  at  arms  at- 
tending this  House,  to  answer  his  breaclaof 
privilege  in  prosecuting  a  suit  in  the  House  of 
Lords,  against  Arthur  Onslow,  esq.  a  member 
of  this  House,  during  the  session  and  privilege 
of  parliament. . 

Resolved,  That  whoever  shall  appear  at  the 
bar  of  theliords  House,  to  prosecute  any  suit 
against  any  member  of  this  House,  shaJl  be 
deemed  a  breaker  and  infringer  of  the  rights 
and  privileges  of  this  House. 


justice  of  your  lordships  against  lord  Mohun." 

Ordered,  That  tins  Answer  be  returned  to 
this  Message  brought  firom  the  House  of  Com- 
mons :  *'  That  this  House  hath  considered  of 
the  Message,  and  the  matter  therein  complained 
of;  and  do  find  that  the  lord  Mobun  hath 
done  nothing  herein  but  what  was  according 
to  his  duty."  ' 

The  messengers  were  called  in  ;  and  the 
lord-keeper  gave  them  the  answer  ahovesaid. 

Whereas  Thomas  Shirley,  esq.  his  majesty's, 
phTsicinn  in  ordinary,  hatli  a  cause  depending 
in  this  House,  by  way  of  appeal,  against  sir  John 
Fagg,  a  member  of  the  House  of  Commons, 
and,  by  law  and  course  of  parliament,  ought 
to  have  privilege  and  freedom  from  arrest : 

It  is  ordered,  by  the  Lords  spiritual  and  tern- 

¥oral  in  parliament  assembled,  '*  That  the  said 
liomas  Shirley  be,  and  he  is  hereby,  privi- 
leged and  protected  accordingly,  by  the  autho- 
rity of  this  House,  during  the  depending  of  his 
said  cause  in  tliis  House ;  and  all  persons  what- 
soever are  hereby  prohibited  from  arresting 
or  otherwise  molesting  tlie  said  T.  Shirley  upon 
any  pretence  whatsoever,  as  they  and  every  of 
them  will  answer  the  contrary  to  this  House." 

House  of  Commons,  May  15. 

Tlie  lonl  Ancraro  reports,  from  the  Lords,  that 
he  had  ii^  obedience  to  the  commands  of  the 
House  of  Commons  attended  the  Lords,  and  deli- 
vered the  Message  concerning  the  lord  Moiiun's 
taking  away  and  detaining  the  warrant  for  ap- 
prehending Dr.  Shirley  :  Aud  that  the  Lords 
oad  returned  this  Answer  ; 

*'  Gentlemen  of  the  House  of  Commons  ; 
The  Lords  have  considered  of  your  Message, 
and  of  the  complaint  therein  ;  and  they  return 
yottthis  ADswer,That  they  find  lord  Mohun  hath 
done  nothing  but  what  is  according  to  hisduty." 

Resolved,  That  the  appeal  brought  by  J3r.< 
Shirley  iu  the  House  of  Lords  against  Sir 
John  Fagg,  a  member  of  the  House  of  Com- 
mons, and  the  proceedings  thereupon,  is  a 
Weach  of  the  undoubted  Rights  and  Privileges 
of  the  libttse  of  Commons  ;  and  therefore  the 
Commonsdesire,  that  there  be  no  further  pro- 
ceedings in  that  cause,  before  their  lordships. 

Ordered,  That  a  Conference  be  desired 
with  the  Lords  concerning  the  privileges  of  this 
House,  in  the  Case  of  sir  John  Fagg  ;  and  that 
sir  l*homas  Ler  do  go  up  to  the  Lords  to\  de- 
fire  a  Conference. 

A  Message  from  the  Lords  by  sir  Monde- 
ford  Brampston,  and  »ir  William  Glascock  : 

'*  Mr.  Speaker  ;  We  are  commanded  to  let 
this  House  know,  that  the  Lords  spiritual  and 
temporal  assembled  in  parliament,  have  re- 
ceived a  Warrant,  signed  Edward  Seymour, 
which  they  have  appointed  us  to  shew  you ; 
and  desire  to  know,  whether  it  be  a  warrant 
ordered  by  this  House  ?" 

The  matter  of  the  Message  being  debated, 
the  qu^tion  being  pot,  that  the  word  '  unpar- 
<  liamentary,*  be  part  of  the  Answer  to  the 
Lords  Message.— It  passed  in  the  negative. 

Besolvedi  That  the  messeogers  be  cailtd  hi, 


IIovsK  OF  Lords,  JUey  17. 

The  Messengers  sent  to  the  House  of  Con»- 
mous  on  Friday  Inst,  with  the  Message  con- 
cerning the  business  between  Dr.  Tho.  Shirley 
and  sir  John  Fagc;,  retorii  with  this  Answer  : 

That  the^  have  delivered  their  lordships 
Message,  with  the  warrant,  to  the  House  of 
Commons;  who  return  this  answer.  That  t  bey 
will  consider  of  their  lordships  Message,  as  to 
return  of  the  warrant  (which  they  demanded)^ 
they  had  no  answer  from  theljooseof  Conimon9. 

A  Petition  of  sir  Nicholas  Stoiighton  was 
read  ;  complaining,  **  That  there  is  an  Order  of 
the  House  of  Commons  issued  out,  to  attach 
his  person,  and  so  deprive  him  of  his  liberty 
from  following  his  Appeal  depending  in  this 
House  against  Mr.  Onslow.**  , 

A  Message  was  brought  from  the  House  of 
Commons,  by  sir  Thomas  Lee  and  others;  who 
did,  in  the  name  of  tlie  House  of  ComfnontJ 
desire  a  Conference,  touching  their  Privileges 
in  the  case  of  lir  John  Fagg. 
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The  Answer  returned  was  t  That  this  Uoom 
«(Erees  tti  a  Confereuce,  nnd  do  oppoint  tiie 
■aae  lo  be  presently,  in  the  Painted  Olinmb^r. 
The  Lrird-Ke«*per,  the  lytrd- Privy- teal,  E. 
Biid^Wittor,  E.  B  'hiibiifke,  E.  Sh.'fubury 
Bp.  Sarum,  Bp.  Itochr»rer,  Ld.  lioUisi  were 
appointed  reporters  cf  ibis  Con  Terence. 

TIh:  House  wa^  adjourned  during  pleasure, 
and  the  Lords  went  to  the  Conference  :  which 
being  ended,  the  Huuse  was  resumed* 

Then  tlie  Lord  Keeper  nnd  ihe  rest  of  the 
Ilep4irters  gave  the  Ilou^e  a  Report  of  the  ef- 
fect of  the  late  Con^er^nce  ;  which  was, 
"  to  commi)i>tcate  to  their  lord>hip%  by  sir 
Richard  Temple  (who  said  lie  was,a))poinied  by 
the  House  of  CoiMmmnitocojnmuniriite  to  you), 
•  Resolve  of  that  Hou<«  ;  viz.  Ue<>olved,  &c. 
That  the  appeal  brought  by  Dr.  Shiiley,  in  the 
Hou>e  t*f  Lords,  UKainst  sir  John  Fagg,'a  mem- 
ber of  tiie  House  r>f  Commons,  and  the  pro> 
ceediot;  itierrirpon,  is  a  breach  of  the  undoubted 
rights  and  privdeges  of  the  Ilitase  of  Commons; 
aod  therefore  the  Commons  desire»  thai  there 
be  no  furt.ier  proceedings  in  tliat  cause  befure 
tbeir  lordships.*' 

The  i  Inu^e  took  the  matter  of  this  Confer- 
ence into  cf>nsideration  ;  and,  after  a  serious 
debate,  made  this  declaration  following  ; 

'^  The  Lords  do  order  and  declare.  That  it 
is  the  undoubted  right  of  the  Lords,  in  judica- 
ture, to  receive  and  determine,  in  time  of  par- 
liament, appeals  from  inferior  courts,  though  a 
member  of  either  House  be  corcerned  therein, 
that  there  may  be  no  failure  of  justice  in  the 
laud ;  and  from  thii  right,  and  the  exercise 
thereof,  the  L«»rdi  will  not  depart." 

A  Message  was  brought  fmm  the  House  of 
Commons,  by  sir  Richard  Temple  and  uthers: 
To  acquaint  their  lordships,  that  the  Commons 
hare  received  informati<m,  tliat  there  is  a  cause 
upon  an  appeal  brought  by  sir  Nicholas  Staugh- 
ton  against  Mr.  On^iowe,  a  member  of  the 
House  of  Commons,  to  he  heard  at  the  bar  of 
their  Lordsliips  House  on  this  day  ;  and  to  de> 
sire  their  Lordships  to  have  regnrd  to  the  privi- 
leges of  the  House  of  Commons. 

The  Messengers  were  called  in ;  and  had  this 
answer  returned  to  their  Message: 

"  That  the  Lords  hav*  considered  of  their 
Message :  and  do  declare.  That  it  is  the  un- 
doubted right  of  the  Lords,  in  jndicarure,'to  re- 
ceive and  determine,  in  time  of  parliament,  ap- 
peals from  inferior  courts,  though  a  member  of 
either  House  be  concerned  therein,  that  there 
may  be  no  failure  of  justice  Jn  the  land;  and 
from  tltis  right,  and  the  exercise  there* if,  the 
Lords  will  not  depart.*' 

The  Home,  taking  the  petition  of  sir  Nicho- 
las Staughtou  into  cuosiderution,  made  this  en- 
suing Order : 

*'  Upon  reading  the  oetition  of  sir  Nicholas 
Staughton ;  shewing,  1  n2*t,  having  an  np|<eal 
depending  in  this  Uou^e,  against  Arthur  On- 
slow, esq.  a  member  of  the  House  of  Com- 
%ft4msy  he  is  in  dani^tfr  of  being  arrested,  by  an 
order  of  the  Hous^f  Commons,  for  that  ap- 
peal; aad  therefore  prayeih  the  prutecuon  of 
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this  Hoase,  chat  he  may  have  hbeity  to  prose** 
cute  hi«  said  appeal  with  freedom  :  It  is  there- 
upon Ordered,  That  the  said  sir  Nicholas 
Staughton,  and  his  attorney,  and  such  other 
person  or  persims  as  he  sliall  employ  in  pros** 
cuting  the  said  appeal  before  this  Uause,  be, 
and  are  hereby,  privileged  and  protected  ac- 
cordingly by  this  House,  during  the  depeodina 
of  tlie  said  appeal  before  this  House;  and  aU 
persons  whatsoever  are  hereby  prohibited  from 
arresting,  inipri>oning,  or  otherwise  molesting, 
the  said  sir  Nicholas  Staughton,  or  his  said  at- 
torney or  agents  upon  any  pretence  whatsoever, 
during  tlie  time  aforesaid,  as  they  and  every 
of  them  will  answer  the  contrary  to  this  House.* 

House  OF  CovMOMSy  May  17. 

Sir  Richard  Temple  reports.  That  the  'per* 
son  appointed  bad. attended  the  Lords,  aod 
delivered  the  Vote  of  this  House,  concerning 
the  Appeal  brought  by  Dr.  Shirley  against  sir 
John  ragg. 

Sir  Thomas  Lee  reports  from  the  committee 
appointed  to  draw  up  Reasons  for  (be  Con* 
ference  to  be  had  with  the  Lords,  Reasons 
agreed  by  the  committee;  which  are  as  follow, 

"  For  that  the  Message  is  by  way  of  interred 
gatory  upon  the  proceedings  of  the  House  of 
Commons,  in  a  case  concerning  the  privilege  of 
a  member  of  that  House,  of  which  they  arepro« 
per  judges.  For  that  the  matter  of  the  Message 
carries  in  it  an  undue  reflection  upon  the 
Speaker  of  ;he  House  of  Commons.  For  that 
the  matter  of  the  Message  doth  highly  reflect 
upon  the  whole  House  of  Commons,  in*  tbeir 
Lordships  questioning  that  House  concerning 
their  own  orders ;  which  they  have  the  more 
reason  to  apprehend,  because  the  day  before 
this  message  was  brought  to  them,  the  warrant 
was  owiied  by  the  complaint  of  the  House  of 
Commons  to  their  lordships,  that  the  same  was 
taken  and  detained  from  a  servant  of  theirs,  bj 
n  peer;  which  imports, that  the  question  in  ibat 
Message  could  not  be  for  information  only,  and 
so  tends  to  interrupt  that  mutual  good  corre* 
spondency,  which  ought  to  be  preser^'ed  in- 
violably between  the  two  houses  of  parliament. 

HorsB  OF  CoMMOKS,  Mmy  18. 

Sir  Richard  Temple  reports  from  the  .Lords, 
That  he  had  attended  their  lordships  •  accord- 
ing to  the  command  of  this  House,  with  tha 
Message  in  the  case  of  Mr.  Onslow  :  to  which 
the  Lords  returned  an  answer,  which  being  in 
writing,  was  delivered  in  at  the  clerk's  tablc^ 
and  read  ;  and.  is  as  folio  wet  h  : 

"  The  Lords  do  declare,  That  it  is  the  tin- 
doubted  ri^ht  of  the  Lorde^  in  judicature,  to 
receive  and  determine  in  time  of  parliament 
appeals  from  inferior  courts,  though  a  member 
of  either  House  l>e  concerned,  that  there  may 
he  no  failure  of  justice  in  the  land:,  and  from 
this  right,  and  the  exercise  thereof,  their  lord- 
ships will  not  depart.** 

The  nuitter  ot  the  Lords  Answer  being  de* 
bated,  Resolved,  "-That  it  is  the  undoubted 
right  of  this  House^  that  none  of  their  mem- 
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boti  bt  luiwiiontd  Co  attend  tbo  ttonse  of 
Lords  during  tho  sitting  or  privilege  ^f  parlia- 
qient." 

Ordered^  That  Sir  Henry  Ford  do  go  up 
to  the  Lordly  to  dekire  a  Conference  upon 
the  subject-matter  of  their  Message  con- 
cerning the  Warrant  for  apprehending  Dr. 
Shirlej. 

Hot7SE  ov  Lords,  May  19. 

,  The  same  Lords  that  reported  the  last  Con- 
iiereoce  with  the  Commons  are  appointed  to 
report  this  Conference-the  Lords  are  going  to. 
Toe  House  was  adjourned  during  pleasure,  and 
the  Lords  went  to  the  Conference ;  which  being 
coded,  the  House  was  resumed. 

The  Lord  Keeper  reported  the  effect  of  the 
Conference;  which  was  managed  b^  Mr. 
Fowle,  who  said,  '<  That  the  House  of  Com- 
mons had  desired  this  Conference  upon  the 
subject-matter  of  the  Message  ^hich  the  Lords 
sent  to  them  the  I4th  of  May,  concerning  the 
Warrant  for  apprehending  of  Dr.  Thomas  Shir^ 
ley ;  to  which  that  House  had  returned  An- 
swer, That  they  would  consider  of  it;  and 
they  found  great  cause  so  to  do,  it  being  a 
strange  and  unusual  Message,  and  that  for  these 
reasons  following :  For  that  tha  Message  is  by 
way  of  interrogatory  upon  the  proceedings  of  the 
House  of  Commons,  in  a  case  concerning  the 
privilege  of  a  member  of  that  House,  of  which 
they  are  proper  judges.  2.  For  that  the  matter 
of  the  Message  carries  in  it  an  undue  reflec- 
tion upon  the  Speaker  of  the  House  of  Com- 
mons. 9.  For  that  the  matter  of  the  Message 
doth  also  highly  reflect  upon  the  whole  House 
of  Commons,  in  their  lordships  questioning  that 
House  concerning  their  own  Orders;  which  they 
have  the  more  reason  to  apprehead,  because 
the  dav  before  the  Message  was  brought  to 
them,  the  warrant  was  owned,  by  the  complaint 
of  the  House  of  Commons  to  their  lordships, 
that  the  same  was  taken  and  detained  from  a 
•enrant  of  theirs  by  a  Peer;  which  imports 
that  the  question  in  that  Message  could  not  be 
for  information  only,  and  so  tends  to  interrupt 
that  mutual  good  correspondency  which  ougnt 
Co  be  preserved  inviolably  between  the  two 
homes  of  parliament.  Then  sir  Tliomas  Lee 
mdded,  That  the  House  of  Commons  h^d  here- 
upon resolved,  That  it  was  an  unparliamentary 
Message." 

Upon  this,  the  House  made  this  Order  fol- 
lowing : 

^  It  is  Ordered,  by  the  Lords  spiritual  and 
temporal  in  parliament  assembled,  That  it  be 
referred  to  the  Committee  for  Privileges,  to 
consider  and  prepare  what  is  fit  to  be  done 
upon  the  matters  offered  this  day  by  Che  Honse 
of  Commons^  at  a  Conference  had  touching  the 
Message  of  the  Lords  concerning  the  warrant 
for  apprehending  Dr.  Thomas  Shirley,  >nd  re- 
port uoto.the  House ;  aiul  that  the  committee 
meet  this  afternoon.'' 

Hoirss  Of  CoMMOifs,  Mty  90. 

Sir  Thomas  LM.roports,  from  the  Cettnit- 
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tee  appointed  to  draw  no  Reasons  to  be  offered 
at  the  Conference  to  be  had  with  the  Lords 
upon  the  Privileges  of  this  Hguse^  contained  in 
the  Lords*  Answer  to  the  last  Message  of  this 
House,  in  the  case  of  Mr.  Onslow  j  which 
Reasons  were  twice  read,  and  with  some  al- 
terations at  the  clerk's  table  (upon  the  question 
severally  put)  agieed  to :  which  are  as  follow, 
viz. 

1.  **  That  by  tlie  laivs  and  usage  of  parlia- 
ment, privilege  of  parliament  belongs  to  every 
member  of  the  House  of  Commohs,  in  aii 
cases,  *except  treason,  felony,  and  breach  of 
the  peace  ;  which  hath  often  been  declared  in 
parliament,  without  any  exception  of  appeal* 
before  the  Lords. 

9. .  "  That  the  reason  of  that  privilege  is, 
that  the  members  of  the  House  or  Commons 
may  freely  attend  the  public  affairs  of  that 
House,  without  disturbance  or  interruption; 
which  doth  extend  as  well  to  appeals  before 
the  House  of  Peers,  as  to  proceadmgs  in  other 
courts. 

S.  "  Tliat  by  the  constant  course  and  usage 
of  parliament,  no  member  of  the  House  of 
Commons  can  attend  the  House  of  Lords, 
withoi^t  tlie  especial  leave  of  that  Honse  firsc 
obtained,  much  less  be  summoned  or  oompeW 
led  60  to  do. 

.  4.  **  If  the  Lords  shall  proceed  to  hear  and 
determine  any  appeal  where  the  party  neither 
can,  nor  aught  to  attend,  such  prooeediags 
would  be  contrary  to  the  rules  of  justice. 

5.  "  That  the  not  determining  of  an  appeal 
against  a  member  of  the  House  of  Commons,  is 
not  a  failure  of  justice,  but  only  a  suspension  of 
proceedings  in  a  particular .  case,  during  the 
continuance  of  that  parliament,  which  is  but 
temporary. 

6.  *'  That  in  caje  it  were  a  failure  of  jus- 
tice, it  is  lipt  to  be  remedied  by  the  House 
of  Lords  alone,  but  it  may  be  by  act  of  parlia* 
ment." 

Then  sir  Trevor  Williams  reports  from  the 
Lords,  That  he  had  attended,  and  desired  a 
Conference  with,  the  Lords  on  the  Pririic^e  of 
this  House,  contained  in.  the  Lords  Answer  to 
the  Message  of  this  House,  in  the  csbc  of  Mr. 
Onslow:  And  that  the  Lords  will  return  an  An- 
swer by  messengers  of  their  own. 

Mr.  Powle .  reports,  from  the  Conference 
had  with  the  Lords  upon  the  subject  matter  of 
the  former  Conference,  concerning  the  War- 
rant for  apprdiending  Dr.  Shirley,  That  the 
Lords  had  returned  an  Answer  to  the  Reasons 
of  this  House,  delivered  at  the  former  Cenler- 
ence,  and  are  as  follow : 

'*  The  Lords  have  appointed  this  Conference, 
upon  the  subject  matter  of  the  last  Conference, 
and  have  commanded  us  to  give  these  Answers 
to  the  Reasons  and  other  matters  then  delivered 
by  the  House  of  Coromone.      • 

'*  To  the  first  Reason  the  Lords  conceive, 
that  the  most  natural  way  of  being  inforoed, 
if  by  way  of  question ;  and  seeing  a  paper  here 
which  did  reflect  upon  the  pnvilegeaof  the 
Lordsf  Housoi  their  lordships  woola  not  pro- 
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cced  apon  it  till  th«y  wtre  anurtd  it  wat  owned 
H7  the  House  of  Commont :  But  the  Lords  had 
no  occasion  at  that  time,  nor  do  they  now  think 
fit  to  enter  into  the  debate  of  the  House  of 
Commons  being  or  not  being  proper  judges  in 
the  case  concerning  the  privilege  of  a  member 
of  that  lloDse ;  their  lordships  necessary  con> 
sideratioD  upon  tight  of  that  paper,  being  iMily, 
how  far  the  House  of  Commons  ordermg  (if 
that  praper  was  theirs)  the  apprehension  of  Dr. 
Shirley,  fur  prosecotmg  hia  appenl  before  the 
Lords,  did  entrench  upon  their  lordships'  both 
privilege  and  undoubted  rights  of  jodicuture  in 
the  ooDsequence  of  it,  exempting  all  the  mem- 
berffof  both  Houses  from  the  judicature  of  this 
the  highest  oourt  of  the  kingdom ;  which  would 
cause  a  failure  of  that  supreme  justice,  not 
adasinistrable  in  any  other  court,  and  which 
their  lordships  will  never  admit. 

"^  As  to  the  second  Reason,  the  Lords  an- 
swer. That  thev  do  not  apprehend  how  the 
matter  of  this  Message  is  any  reicctaon  upon 
the  Speaker  of  the  House  of  Commoos. 

'*  To  the  third  Reason.  The  Lords  cannot 
imagine  how  it  can  be  apprehended  in  the 
least  to  reflect  upon  the  Hoose  of  Commons, 
fcr  the  House  of  Peers,  upon  a  paper  produced 
to  Iheir  lordships,  in  form  of  a  warrant  of  that 
Hooaei  whereof  doubt  was  made  among  the 
Lords,  whether  any  such  thing  had  been  or- 
ilered  by  that  House,  to  enquire  of  the  Com- 
itoons,  whether  such  warrant  was  ordered  there 
or  no  f  And  without  such  libertv  used  by  the 
Lords,  it  will  be  very  hard  for  their  lordships 
td  be  rightly  tuformed,  so  as  to  preserve  a  good 
oorrespondeoce  between  the  two  Houses, 
which  their  lordships  shall  endeavour;  or  to 
know  when  warrants  in  the  name  of  that  Hoose 
are  true  or  pretended :  And  it  is  so  unground- 
ed an  apprtdension,  that  their  lordships  intend- 
ed any  reflection  in  askine  that  qoestion,  and 
not  taking  notice  in  their  Message  of  the  com- 
plaint of  the  Hon^  of  Commons  owning  that 
warrant,  that  the  Lords  had  sent  their  Message 
concerning  that  paper  to  the  House  of  Com- 
mons, betore'the  Lords  had  received  the  said 
Commons'  complaint. 

"  But  their  lordships  have  great  caote  to  ex- 
cept against  the  unjust  and^  strained  reflection 
of  that  House  upon  their  lordships,  in  assert- 
ing that  the  question  in  the  Lords'  Message 
could  not  be  for  information,  as  we  affirm,  but 
tending  to  intemijpt  the  mutual  correspondence 
between  the  two  tiooses;  which  we  cieny,  and 
had  not  the  least  thought  of. 

**  The  Lords  have  further  commanded  us  to 
•ay.  That  they  doubt  not  when  the  House  of 
Commons  have  received  what  we  have  deliver- 
ed  at  this  Conference,  they  will  be  sensible  of 
their  error,  in  calling  our  Message  strange, 
anueoal,  or  nnparliamentary.  Tlwugh  we 
cannot  but  take  notice,  that  their  Answer  to 
our  Message,  That  they  would  eonmder  of  i^ 
srat  the  fiiit  of  that  kind  that  we  can  fiud  to 
have  come  from  that  House.'' 

The  Question  being  put.  Whether  the  House 
iMMrtiifietf  wKh  the  ReMona  deKvend  by  the 


in 


Lordsnt  the  last  CcnfiBivMcl  k 
negntire. 

Resolved,  That  a  Free  Conference  be  desired 
with  the  Lords  upon  die  matter  delivered  at 
the  last  Conference;  and  that  the  former 
managers  do  attend,  and  manage  the  Free  Con* 
ference. 

May9t. 

The  House  resolved  on  Wednesday  next  te 
proceed  in  the  further  considatntkm  of  thai 
part  uf  the  Message  relating  to  nppenla  §mm 
inferior  courts.  Sir  Trevor  Williama  01  died 
10  go  up  to  tlie  Lords,  to  desire  a  Ci«foreBC^ 
upon  the  privileges  of  this  House,  contained  in 
their  Answer  to  the  Message  lonchingMr.On* 
slow*s  case,  which  he  accxndingly  did ;  nod 
reports,  lliat  the  Lords  will  return  an  Aneivcr 
thereto  by  messengers  of  their  own. 

HovsB  OF  Lenoa,.  Mmy  tf. 

« A  Message  was  brought  from  the  House  of 
Commons,  by  Sir  Thomas  Lee  and  others,  te 
this  effect : 

<*  That  the  House  of  Commons  heretofore  did 
desire  a  Conference,  touching  their  privileges^ 
in  t|ie  case  of  Mr.  Onslow ;  and  their  lordsmna 
returued  .Answer,  That  their  lordships  would 
send  an  Answer  by  messengers  of  their  own. 
The  House  of  Commons  looks  upon  tfaif^  na  a 
case  of  great  consequence  to  the  privil^ca  of 
their  House ;  and  therefore  now  desire  a  Coo* 
ference,  concerning  the  privileges  of  their  Honae 
in  the  c.ise  of  Mr.  Onslowe.*' 

The  Lords  entered  into  a  serious  debate  of 
this  Message ,  and  a  paper  was  offered  to  the 
House,  as  an  Answer  to  be  returned  to  thia 
Message.  The  said  Paper  was  read,  as  follow* 
eth: 

"  Th  e  Lords  liave  considered  of  their  Messa^et 
and  shall  be  ever  ready  to  grant  the  House  ckT 
Commons  a  Conference,  in  any  thine  which 
may  concern  the  privileges  of  their  aouae: 
but  they  find  that  the  desire  of  this  Conierenoe 
is  upon  the  same  ground  with  the  former  Me^ 
sage  of  19th  instant,  which  was  upon  the  An- 
swer seut  by  the  Lords  in  the  rase  ofMr.  Onslow 
on  the  17  th  instant,  wherein  the  whole  case 
concerns  the  judicature  of  the  Lord%  on  vrhkk 
they  can  admit  of  no  debate,  nor  grant  any 
Conference." 

The  question  being  put»  **  Whether  the  An- 
swer which  shall  be  rvtumed  to  this  Meanw 
from  the  House  of  Commont  shall  be  the  siib^ 
stance  contained  in  this  Paper?" 

It  was  resolved  in  the  negative. 


Memorandum,  Before  the  putting  of 
abovesaid  question,  these  Lords  following 
sired  leave  to  enter  their  diasenta,  if  the 
tion  was  carried  in  the  negative,  which 
ingly  they  did : 

*'  Because,  they  "do  hombly  ceoeeiTe, 
question  being  carried  in  the  iicgatire, 
this  house  of  the  advantage  of  asnln^  __ 
that  Answer  to  the  House  of  Commooa»  w 
would  have  been  the  tttnat  mttf  to  have  j 
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led  and  preterved  the  right  of  the  Lordt  in  ju- 
dicatun  upon  this  oecMion.  (Sigoed)  J. 
BmxD0W4TSE.    MoHujr.    STAMroHo.    Gbkt 

ox  BOLLESTOK. 

.  Then  a  second  Popec  was  offered  to  the 
consideration  qf  the  Hoase,  and  read  as  fol* 
Joweth : 

'<  That  the  Lords  did  not  agri^  to  a  Confe- 
ranoe  on  the  McMage  of  i^eist  instant,  because 
k  was  desired  upon  the  Answer  sent  by  the 
Lords  in  the  case  of  Mr.  Onslow  on  the  17tb 
JMtant,  whereto  the  whole  matter  concerns  the 
jndid^ture  of  the  Lords,  on  which  they  can  ad- 
mit no  debate,  ni>r  grant  any  conference :  but 
this  present  Message  being  fur  a  Conference 
concerning  the  privueges  of  the  House  of  Com* 
nons ;  the  Lords  have  agreed  to  a  Conference 
and  appoint  it  to  be  tonnorrow  morning,  at 
ten  of  the  clock,  in  tlie  Painted  Chamber; 
always  provided,  That  nothing  be  offered  at 
the  Conference -that  mav  any  way9  concern 
their  lordships  judicature.  * 

The  question  being  put,  '<  Whether  this 
Paper  shall  be  the  Answer  returned  to  this  Met- 
•age  of  the  House  of  Commons  ?" 

ft  was  resolved  in  the  aifirmath^e. 

Diasentiente,  '    ^STAPFoaD." 

The  messengers  that  brought  this  Message 
from  the  House  of  Commons  were  called  io, 
and  had  the  abovesaid  Answer  delivered  to 
them  by  the  lord  keeper.    ' 

Then  the  House  nominated  these  Lords  fol- 
lowing to  be  reporters  of  this  Conference  with 
the  House  of  Commons:  Ld.  Privy  Seal. 
Marq.  Winton,  Earl  Bridgwater,  Earl  Bo- 
Hngbrooke,  Abp.  York,  Bp.  Sarom,  Bp.  Ro- 
chafter. 

The  iDstructiona  to  be  given  to  the  Report- 
ers of  the  Conference  with  f  he  House  of  Com- 
mons to-morrow  are,  **  That  thev  be  limited,  in 
casetbe  managers  of  the  said  Coo^rence  from  the 
House  of  Commons  shuU  enter  upon  any  rea- 
•ons  contrary  to  the  proviso  upon  which  the 
same  was  granted,  and  particularly  if  they  shall 
offer  any  Qnng  against  Uie  judgntent  of  this 
House  delivered  the  17th  instant,  in  answer 
to  the  Message  brought  by  sir  Richard  Temple 
ioihe  case  of  Mr.  Onslow,  the  Reporters  sliail 
withdraw  from  the  said  Conference,  and  resort 
10  the  Lords,  without  further  attendance." 

Hovss  OF  CoMMOiTS,  May  9B. 

Sir  Thomas  Lee  reports,  from  the  Committee 
lo  whom  it  was  referred  to  draw  up  Reasons  to 
be  offered  at  a  Conference  to  be  had  with  the 
Lords  upoo  the  subject-matter  of  their  Ansi^er 
to  tlie  last  Message  of  this  House,  io  the  case 
of  Mr.  Onslow,  several  Reasons  a^ed  by  the 
faid  committee ;  which  be  read  m  his  place, 
and  afterwaeds  deHvered  the  same  in  at  the 
clerk's  table ;  wlieie  the  same  being  twice  read 
werCy'Qpon  the  question,  severally  agreed  unto, 
and  are  as  follow,  vis. 

**  For  that  the  Common^  desired  a  Confer- 
•aoe  upon  their  privileges  concerned  bv  the 

Loffd»'AMW«rtoaMeiiug***i'M*^^'^*  ^ 


18th  of  May,  in  tlie  case  of  Mr.  Onslow  ;  their 
lordships  have  not  agreed  any  Conference  in 
tlie  case  of  Mr.  Ondow  ;  but  have  only  agreed 
a  Conference  concerning  their  privileges  in  ge- 
neral, without  reference  to  the  ca»e  of  the  said 
Mr.  Onslow  ;  which  was  the  only  subjec^mat- 
ter  of  the  desired  Conference. 

**  The  limitation  in  the  Lordu*  agreement  to  a 
Conference,  with  proviso  that  nothing  be  offer- 
ed at  the  Conference  that  may  any  wsy  con- 
cern their  lordships  judicature,  is  in  effect  a  de- 
nial of  any  Conference  at  ^11,  upon  the  subject 
on  which  it  was  desired ;  which  ought  not  to 
be :  the  judicature  which  their  lordships  claim 
in  appeals  against  a  member  of  the  House  of 
Commons,  and  the  pnviiqj^e  of  that  House,  be- 
ing in  that  case  so  involved,  that  there  can  be 
no  Conference  upon  the  latter,  witbout  some 
way  toudiing  upon  the  former. 

<*  That  this  maatier  of  agreeing  to  a  Con- 
ference with  any  limitation  or  proviso,  is  against 
the  course  of  proceedings  betwixt  the  two 
Houses  of  parliament,  in  coming  to  Conference^ 
and  doth  seem  to  place  a  power  lo  the  managers 
of  soch  Conferences,  to  judge  whether  such 
provisos  be  broken  or  not ;  and  accordinglv  to 
proceed,  or  break  off  the  Conference  upon  their 
own  judgments." 

House  of  Ldbos,  May  SI. 

A  Message  was  brought  from  the  House  of 
Commons,  oj  sir  Lionel  Jenkins  and  others : 
To  desire  a  Conference,  upon  the  matter  of 
the  Lords  Answer  to  the  desire  of  the  Commons, 
for  a  Conference  in  the  case  of  Mr.  Onslow. 

The  messengers  of  tlie  House  of  Commons 
were  called  j in,  and  had  this  Answer  returned : 
That  the  Lords  have  Considered  of  this  Message, 
and  will  send  them  an  Answei^  by  messengers  of 
their  own. 

A  Message  was  stnt  to  ihe  House  of  Com- 
mons, by  sir  Mnodiford  Brampston  and  sir 
William  Beversham:  That  the  Lords  desh«a 
present  Conference,  in  the  Painted  Clumber, 
upon  their  not  coming  to  the  Conference  de- 
sired by  them  on  Hiursday  last,  and  by  the 
Lords  appointed  to  be  at  ten  of  the  clock,  in  tlie 
Painted  Chamber,  on  Friday  the  S8th  of  this 
instant  May. 

Ordered,  That  the  Lord  Tressurer,  Lord 
Privy  Seal,  earl  of  Bridgwater,  earl  of  Shafts- 
bury,  and  the  lord  Holies,  do  presently  with- 
draw, and  prepare  what  is  fit  to  ne  said  to  the 
House  of  Commons  at  this  Conference,  and  re- 
port the  same  to  the  House. 

The  Lord  Privy  Seal  reported  what  the  Lords 
had  prepared  to  be  said  at  the  Conference ; 
which  was  read  as  foUoweth : 

**  The  Lrards  have  appointed  this  Conference, 
out  of  that  constant  desire  and  resolution  they 
have  to  continue  a  fair  oorresnondcnco  betweeq 
the  two  Houses,  which  b  of  toe  essence  of  par- 
liamentary proceedingik— For  this  end,  tneir 
lordships  nave  oommanded  us  to  tell  you,  That 
they  cannot  bat  take  notice  of  the  House  of 
Commons  failing  to  be  on  Friday  last  at  a  Con- 
iirwce  desired  by  tbtmselves ;  and  appointed 
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with  th«  Lords,  upon  the  sabj«et  mattflr  of  the 
Ifift  Conference.  And  tliet  the  Committee  do 
meet  tbif  allerooon  at  five  of  the  clock  in  the 


hy  the  Lord^,  at  ten  of  the  clock,  in  the  Painted 
Chamber.  That  they  conceive  it  tends  to  an 
interrui^ion  of  all  Parliamentary  Proceedin|;i, 
and  to  ei'ade  the  right  of  the  Lords,  to  appoint 
time  and  place  for  Conferences." 

The  House  approved  of  this  to  be  delivered 
to  the  House  of  Commons  at  this  Conference. 

Whereas  Thomas  Shirley,  esq.  hath  an  Ap- 
peal  depending  in  this  house,  to  which  sir  John 
Fagg,  a  member  of  the  House  of  Commons,  hath 
pat  in  his  ansiver  as  defendant :  it  is  this  day 
firdered.  That  this  house  will  hear  counsel  at 
the  bar,  in  the  cause  upon  the  said  appeal  and 
answer,  on  Tuesday  the  8th  day  of  June  next. 

Wliereas  Thomas  Shirle^fi  esq.  hath  a  Peti- 
tion and  Appeal  dependmg  in  this  hoose^ 
against  sir  Ji.bn  Fogg,  a  member  of  the  House 
of  Commons:  This  House  being  nmved, "  That 
counsel  may  be  assigned  to  plead  the  cause  of 
the  said  Thomas  Shirley,  upon  his  said  Ap* 
peal ;"  it  is  ordered.  That  serjeant  l*eroberton, 
Mr.  Offley,  Mr.  Richard  Edwards,  and  Mr. 
Samuel  Trist,  (named  for  the  said  Thomas  Shir- 
ley) be,  and  are  hereby,  appointed  to  manage 
and  plead  the  said  cause,  at  the  bar  of  this 
house,  on  the  part  and  behalf  of  the  said  Tho- 
mas Shirley,  on  Tuesday  the  Btb  dny  of  June 
next,  and  at  such  other  times  as  it  shall  be  de> 
penmog  in  this  bouse, 

HoDS£  OF  Commons,  May  31. 

Sir  Leoline  Jenkins  reports.  That  be  hnd  at- 
tended the  Lords,  with  the  Message  of  this 
House,  for  a  Conference  upon  the  subject  mat- 
ter of  the  Lords'  Answer  to  the  last  Message  of 
this  House,  in  the  can'  of  Mr.  Onslow ;  and  that 
the  Lords  had  sent  answer,  that  they  would  re- 
turn Answer  by  messengprs  of  their  own. 

A  Message  from  the  Lords  by  sir  Mondeford 
Braropston,  and  sir  William  Bcversham. 

*'  Mr.  Speaker ;  The  Lords  hare  command- 
ed us  to  acquaint  you,  that  they  desire  a  Con- 
ference presently  in  the  Painted  Chamber,  with 
the  House  of  Commons,  upon  their  not  coming 
to  the  Conference  desired  by  them  on  Thursday 
last,  and  by  the  Lords  appointed  to  be  at  ten  of 
the  clock  in  the  Paintcil  Chamber,  on  Friday 
the  98th  of  this  instant  May.'* 

The  messengers  being  withdrawn,  and  the 
Message  debated,  a  present  Conference  upon 
the  question  was  aereed.  And  the  messengers 
being  called  in,  Mr.  Speaker  acquaints  them, 
that  the  House  bad  agreed  to  a  present  Confe- 
rence. 

Ordered,  That  the  former  members  that  were 
appointed  to  manage  the  former  Conference  in 
the  case  of  Mr.  Onslow,  do  attend  and  manage 
this  Conference. 

Ordered,  That  it  be  referred  io  the  former 
Committee,  who  are  appointed  to  dfaw  up  Rea- 
sons, to  be  offered  at  a  Confiereiice  to  be  had 
with  the  Lords,  upon  the  subject  matter  of 
their  Answer  to  the  Message  of  this  house,  in  the 
case  of  Mr.  Onslow ;  to  consider  of  the  matter 
delivered  by  the  Lords  at  the  last  Conference ; 
and  to  prepare  and  draw  op  further  Reasons,  to 
*  bf  oSered  at  another  Conference  to  be  had 


Speaker's  chamber.  And  Mr.  serjeaAt  May- 
nard,  and  Mr.  Sawyer,  are  to  hare  notkt  to 
attend  the  tame. 

June  1. 

Sir  Thomas  Lee  reports,  from  theComiiittee 
appointed  to  inspect  the  Journals  of  the  Hoiue 
of  Lords,  and  to  see  what  proceedion  have 
been  entered,  io  the  case  of  Mr.  Dalmahoy  and 
Mr.  Onslow ;  that  they  had  taspeoted  the  Lmdi 
Joomals,  as  to  the  caee  of  Mr.  Dalmahoy,  and 
collected  what  proceedings  had  boon  in  that 
case;  but  had  no  opportunity  or  time,  yet  to 
do  it  in  the  case  of  Mr.  Onslow.  Which  pro> 
ceediogs  being  reported,  were  read,  and  deli* 
vered  in  at  the  clerk's  table ;  and  are  at  fol« 
low,  via. 

^  April  19, 1675.  The  Appeal  brought  by 
Criape  and  Crispe,  complaining  against  a  de* 
cree  in  Chancery  made,  wherein  Mr.  Dalmahoy 
is  recited  to  be  one  of  the  petitioners ;  Craa- 
boume  and  Bowyer  are  ordered  to  pot  in  as 
AntfWer,  and  Dalmahoy,  if  he  please. 

"  May  13.  Ordered,  That  this  hoote  will 
hear  counsel  at  the  bar,  upon  the  peiitida  and 
appeal  of  sir  Nicholas  Crispe  and  others,  against 
the  lady  viscountess  Cran bourne,  the  lady  Anne 
Bowyer,  and  Thomas  Dalmahoy,  esq.  and  their 
answer  thereunto,  depending  in  this  bouse,  on 
Wednesday  the  19th  of  thi»  instant  May,  at  ten 
of  the  dock  in  the  f6renoon ;  whereof  the  pe- 
titioners are  to  cause  timely  notice  to  be  given 
to  the  said  defendants,  or  their  agents  io  the 
said  cause,  for  that  purpose. 

"  May  16.  Whereas  sir  Nicholas  Crispe, 
bart.  having  an  appeal  depending  in  this  hoasct 
against  the  lady  Cranbourne,  lady  Bowyer,  and 
Thomas  Dalmahoy,  esq.  a  member  of  the 
House  of  Commons;  hath  prayed  that  counsel 
may  be  assigned  him  to  plead  his  cause  upon 
the  said  appeal,  and  batn  named  counsel  for 
that  purpose :      • 

«  It  is  ordered.  That  sir  John  Chnrchill,  aer- 
jeant  Peck,  serjeant  Pemberton,  and  Mr.  Por- 
ter, named  by  the  said  sir  Nicholas  Criape,  be, 
and  are  hereby  appomted  to  open,  and  manage 
the  said  cause,  on  the  part  and  behalf  of  the 
said  sir  Nicholas  (Crispe,  on  Thursday  the  S7th 
day  of  this  instant  Biay,  at  ten  of  the  clock  in 
the  forenoon ;  and  at  such  other  timesy  as  it 
shall  be  depending  in  this  honW 

**  Upon  reading  the  Petition  of  sir  Nicholas 
Crispe,  bart.  Thnmas  Crispe  and  John  Crispe, 
esqrs.  shewing,  that  havingan  appeal  depend- 
ing in  this  house  against  Thomas  Dalmahoy, 
esq.  a  member  of  the  House  of  Commons,  and 
others;  thev  are  in  danger  of  being  arrested  by 
an  Order  of  the  House  of  Commons;  and  there- 
fore pray  the  protection  of  this  boose,  that  they 
may  nave  liberty  to  prosecote  their  said  "tippeal 
wito  fireedom : 

'  It  is  thereupon  ordered,  That  the  said  air 
Nicholas  Crispe,  Inut.  John  Orispei  and  Tho- 
mas Crispe,  or  «oy  of  tbeniy  their  or  any  of 
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(heir  couniel,  agents  or  solicitor!,  or  «uch  other 
person  or  person^  as  tber  shall  employ,  in  pru- 
•ecating  the  said  Appeal  liefore  this  House,  be, 
and  are  hereby  privileged,  and  protected  ac- 
cordingly by  this  bouse,  until  the  matter  upon 
the  Appeal  be  determined  by  their  lordships. 
And  all  persons  whatsoever  trre  hereby  prohi- 
bited from  arresting,  imprisoning,  or  otherwise 
molesting  the  said  sir  Nicholas  Crispe,  John 
Crispe,  and  Thomas  Crispe,  or  any  of  them, 
their  or  any  of  their  counsel,  agents,  or  solici- 
tors, upon  any  pretence  whatsoever,  dnrtng  the 
time  prefited,  as  tliey  or  such  of  them  wilt  an- 
swer the  contrary  to  this  house. 

"  May  sa.  The  cause  between  sir  Nicholas 
Crispe,  '&c.  plainttfTs,  and  Thomas  Dalmahov, 
esq.  defendant,  appointed  to  be  beard  the  87tny 
was  ordered  to  be  heard  the  S8th  May. 

**  May  47.  Upon  reading  the  petition  of  sir 
Nicholas  Crispe,  complaining,  that  the  counsel, 
assigned  him  by  this  house,  to  plead  his  cause 
at  the  bar,  wherein  Mr.  DaloMihoy  is  one  bf 
the  defendants,  do  refuse  to  plead  for  him  in 
tliis  case,  in  regard  of  a  vote  of  the  House  or 
Commons:  sir  Nicholas  Crispe  was  called  in, 
and  testified,  that  he  shewed  the  order  of  this 
bouse  to  Serjeant  Peck,  serjeant  Pemberton, 
sir  John  Churchill,  nod  Mr.  Pitrter. 

**  Whereupon  it  is  ordered.  That  whereas  sir 
John  Chorcnill,  serifiaju.4>ct;t,  serjeant  Pem- 
berton, andB(j>^orter,  were  by  order  of  this 
houjf ,  d^Ktfon  the  19th  instant,  assigned  to  be 
O^^Jiisel  fnr  sir  Nicholas  Crispe,  John  Crispe, 
and  Thomas  Crispe,  in  their  cause  depending 
in  this  house  against  Thomas  Dalmatioy,  esq. 
a  member  of  the  House  of  Commons,  and  other 
defendants,  at  such  time  as  the  said  cause  shall 
be  appointed  to  be  pleaded  at  the  bar  of  this 
house;  having  appointed  to  hear  the  said 
cause  bv  counsel  on  both  sides,  to-morrow  at 
three  of  the  dock  in  the  afternoon :  it  is  this 
dajr  ordered.  That  the  said  John  Churchill, 
serjeant  Peck,  serjeant  Pemberton,  and  Mr. 
Porter,  be,  and  are  hereby  required,  to  appear 
at  the  bar  of  this  house,  to-morrow,  at  three  of 
the  clock  in  the  afternoon,  as  counsel  to  plead 
in  the  said  cause,  on  the  behalf  of  the  said  sir 
Nicholas  Crispe,  John  and  Thomas*  Crispe,  as 
they  will  answer  the  contrary  to  this  house. 

"  May  28.  Counsel  heard  at  the  bar  on  both 
parts,  upon  the  Petition  and  Appeal  of  sir 
Nicholas  Crispe,  &c.  and  tlie  answer  of  Diana 
viscountess  Cranbourne,  &c.  and  Thomas  Dal« 
maboy,  esq.  pot  in  thereiinto,  concerning  a  de- 
cree m  Chancery :  Resolved,  the  petition  and 
decree  be  dismissed. 

**  May  38.  This  day  the  house  heard  the 
counsel  of  sir  Nicholas  Crispe,  John  Crispe,  and 
Thomas  Crispe,  upon  their  petition  and  ap- 
peal depending  in  this  bouse;  and  also  tne 
counsel  of  ihe  lady  'Bowyer,  and  Mr.  Dalma- 
hoy,  upon  their  answer  thereunto;  and  after  a 
serious  consideration  thereof,  the  question  be- 
ing put.  Whether  this  petition  and  appeal  shall 
be  aismtssed  this  House? 

It  was  resolved  in  the  affirmative. 

Mr.  Serjeant  Pemberton,  sir  Joha  Chnrchill, 


Mr.  Serieant  Peck,  and  Mr.  Porter,  attending 
at  the  door,  in  obedience  to  the  order  of  this 
house;  and  beine  severally  called  in;  Mr. 
Speaker  did  sevenuly  acquaint  them,  that  they 
were  summoned  to  give  an  account  to  the 
house  of  their  appearing  as  counsel  at  the  bar 
of  the  House  of  Lords,  in  the  prosecution  of  a 
cause  depending  upon  an  Appeal,  wherein  Mr. 
Dalmahoy,  a  member  of  this  house,  is  con- 
cerned ;  m  the  manifest  breach  of  the  order  of 
this  boose ;  and  giving  up,  as  much  as  in  them 
lies,  the  rights  and  privileges  of  the  Commons  of 
£Jpgland. 

And  they  having  answered,  and  made  their 
excuses  to  the  effect  following,  That  they  had 
no  notice  of  the  Order  or  Vote  of  this  house,  but 
what  they  had  heard  in  common  discourse 
abroad ;  and  because  they  conceived  Mr.  Dal« 
malioy,  a  member  of  this  house,  might  be  con- 
cerned, they  refused  several  times  to  appear  as 
counsel,  or  to  accept  their  fees:  but  being  a§« 
signed  of  counsel,  for  sir  Nicholas  Crispe;  and 
An  Order  of  the  House  of  Lords  being  served  on 
them,  to  attend,  at  their  peril-;  and  that  then 
attending;  and  Mr.  Dalraahoy  having  put  in 
his  Answer  in  the  Lords  House,  and  not  in- 
sisting on  his  Privilege  afterwards;  and  the 
counsel  for  the  lady  Bowyer,  who  was  the  prin* 
cipal  party  concerned,  denying  to  be  of  counsel 
for  Mr.  Dalmaboy  ;  they  conceived  they  might 
safely  appear  as  counsel,  without  breach  of  the 
Order,  or  invndine  the  rights  and  privities  of 
tliis  House ;  which  was  not  intended  bv  them. 
And  sir  John  Churchill,  by  way  of  further  ex- 
cuse for  himself,  said,  that  he  had  witnesses 
re^fiy  to  prove,  that  Mr.  Dalmahoy  was  willing 
and  desirous  to  have  the  business  go  forward. 
And  the  said  Mr.  Serjeant  Pemberton,  sir  John 
Churchill,  Mr.  Serjeant  Peck,  and  Mr.  Porter, 
did  all  of  them  bnuibly  submit  themselvea  to 
the  pleasure  of  the  House,  if  they  had  in  any 
thing  misbehaved  themselves : 

And  being  withdrawu;  and  the  matter  de- 
bated; 

The  ouestion  being  put.  That  Serjeant  Pem- 
berton DC  taken  into-the  custody  of  the  Ser- 
jeant at  Arms  attending  this  House  : 

The  House  divided ;  for  the  Yeas,  154,  for  tbe 
Noes,  146. 

And  so  it  was  resolved  in  the  affirmative. 

Ordered,  That  serjeant  Pemberton,*  sir  John 
Churchill,  Mr.  segeant  Peck,  and  Charlee 
Porter,  esq.  be  taken  into  tlie  custody  of  the 
serjeant  at  arms  at  tend  ins  this  house,  for  their 
Iweach  of  the  privilege  of  this  house. 

*  <'  During  the  debate  upon  this  Resolution, 
some  ladies  were  in  the  gallery  peeping  over 
the  gentlemen's  shoulders.  The  Speaker  spyw 
ing  th^m,  called  out,  *  What  Borough  do  those 
ladies  serve  for  ?'  to  which  Mr.  Wm.  Coven* 
try  replied,  '  They  serve  for  the  Speaker's 
Chamber !'  Sir  Thomaa  Lttdeton  smd,  <  The 
Speaker  might  mistake  them  for  gentlemen 
with  fine  sleeves,  dressed  like  ladies:*  Saya 
the  Speaker,  <  I  am  sure  I  saw  petticoats.'  4 
Cohb.  Pari.  Hist.  7311. 


A  motion  btin^  mndt^  Tli«t  sir  John  Fagg, 
li  loeoiber  of  Uiis  bous€»  who  wiihoat  leRve, 
hu  ap|)€artd  iu  the  Lords  house,  and  put  io 
bis  Aoiwer  to  the  ap|ml  of  doctor  Shirley ; 
»fter  the  uaucr  of  his  privilege  was,  at  his 
instance,  in  question  iu  this  house,  and  a  ine»- 
9«ge  sent  up  to  the  Lords,  on  his  behalf ;  for 
his  breach  of  privilege  of  this  house,  might  be 
tent  prisoner  to  the  Tower ;  And  the  matter 
being  debated ; 

Ordered,  That  sir  Joha  Fagg,  a  member  of 
this  housei  be  sent  to  the  prison  of  the  Tower : 
And  that  Mr.  Speaker  do  issue  his  warrant  to 
the  Serjeant 'at  arms  attending  this  house,  for 
conveving  him  to  the  Tower,  to  be  there  kepi 
in  safe  custody,  during  the  pleasure  of  toe 
bouse,  for  bis  offence  in  breaking  the  privilege 
of  this  house. 

Ordered,  That  the  lieutenant  of  the  Tower 
of  London,  do  take  sir  John  Fagg,  a  member 
of  this  hiiuse,  into  .his  custody,  for  his  offence 
in  breaking  the  privilege  of  this  bouse;  and 
bim  to  detain  in  safe  custody,  during  the  plea- 
sure of  the  house«     " 

A  motion  being  made.  That  Mr.  Dalmahoy 
might  be  sent  to  the  Tower,  for  waving  his 
privilege,  and  putting  in  an  Answer  to  a  reti- 
tion  exhibited  against  him  in  the  House  of 
Juords ;  but  it  appearing,  that  his  Answer  was 
Mt  io,  before  any  thing  of  the  privilege  of  this 
oottse  was  in  question ;  and  that  he  bad  since 
stood  upon  his  privilege,  without  appearing  any 
further,  or  making  any  defence  therein ; 

The  question  l^ing  pat,  chat  Mr.  Dahnahoy 
be  sent  to  the  prison  of  the  Tower ;  It  passed 
in  the  Nei^ative. 

Ordered,  that  sir  Nicholas  Crispe,  Mr.  John 
Cvispe,  and  Mr.  Thomas  Crispe,  be  summoned 
to  attend  this  bouse  to-morrow  morning,  ten  of 
the  clock. 

Uouss  OF  Loam,  June  I. 

Information  was  eiven  to  this  house,  by  the 
oaths  of  sir  William  Waller  and  Mr.  Buchanan, 
'*  That  they  did  see  Serjeant  Peck,  sir  John 
Cimrchill,  serjeant  Pemberton,  and  one  more, 
going  with  a  Seijeant  at  Arms  to  the  Speaker 
-of  the  House  of  Commons,  being  in  the  custody 
of  the  Serjeant  upon  account  of  being  commit- 
ted by  the  House  of  Commons ;  and  that  ser- 
jeant Pemberton  desired  Mr.  Buchanan  to  ac- 
Suaint  Uie  Lord  Privy  Seal,  that  they  were  in 
le  custody  of  the  Serjeant  at  Arms  of  the 
House  ofConlmons." 
The  like  sir  WilUam  Waller  testified. 

Mr.  Buclianan,  betiig  called  in  i^ain,  said, 
**  That  he  discoursing  with  them  as  they  were 
§Qiog  into  the  House  of  Commons  to  appear 
there,  thev  told  him  it  was  because  they  were 
of  counsel  with  sir  Nicholas  Crispe.** 

The  boose  entering  into  debate  of  this  busi- 
ness, appointed  the  Lord  Privy  Seal,  the  earl 
of  Qndgwater,  the  earl  of  Shaftabury,  and  the 
kwd  Holies,  to  draw  and  jpen  an  Order,  in  this 
•xtrtodioanr  case  :  to  oedare  the  sense  and 
resolution  or  the  house  according  to  the  debate. 
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and  (or  the  bringing  Uiese  persons  beiwe  tiua 
House  to-inorrow  morning,  to  be  released. 

The  Lord  Privy  Seal  reported  the  draught  of 
the  ensuiug  Order;  which  was  read,  as  foUew* 
eth: 

*'  The  House  of  Peers  being  made  aoqumnted 
by  examination  of  two  witnesses  upon  oath  at 
their  bar,  that  the  lower  house  of  parliaaaeoc 
had  ordered  into  custody  of  their  serjeant,  Mr. 
Serjeant  Peck,  sir  John  Churchill,  Mr.  Ser-- 
jeant Pemberton,  heard  at  their  lordabipa  bar, 
for  doing  their  duty  therein  ;  and  judging  thia 
to  be  a  great  indignity  to  the  king*s  majesty  ia 
this  his  highest  court  of  judicature  in  this  kmg« 
dom,  and  an  uneiampled  usuipHtion,  and  breach 
of  privilege  against  the  whole  House  of  Peers, 
aocf  lending  to  the  subversion  of  the  govern* 
ment  of  this  kingdom,  and  a  transcendent  breadi 
on  the  right  and  Uberty  of  the  subject,  which  is 
nibt  to  be  impeached  but  by  due  process  of  law, 
and  being  by  the  law  of  the  land  concerned  in 
all  respects  to  do  themselves  and  anj  op- 
pressed subjects  right ;  do  order  the  geotiemaa 
u^hcr  of  the  black-rod  attending  this  hocme  to 
repair  to  any  place  or  prison  within  the  king- 
dom of  £ngland  where  the  said  persons,  or  anj 
of  them,  or  Mr.  Charles  Porter  count^ormt 
law^  are,  or  shall  be,  detained  or  held  io  cuslodjF ; 
and&om  any  person  or  persons  detaining  them, 
or  any  of  them,  to  demand  delivery  of  tbean 
without  fees  ;  and  tlie  said  usher  of  ihe  bUck* 
rod  is  berebv  empowered  to  call  all  persons  ne» 
cessary  to  his  assistance  herein,  and  to  make 
return  of  this  warrant  to-morrow  morning,  bj 
eight  of  tlie  clock,  to  this  House ;  mod  tbae 
shull  be  a  sufficient  authority  on  thai  behaiC** 

*<  To  th^  eentleman  usher  of  the  black 
rod  attending  this  House,  bis  deputy  aod 
deputies  ;  and  to  all  mayors,  sherift, 
bailifls,  constables,  and  other  his  ma^ 
jesty's  oificers  and  loving  subjects,  who 
are  to  be  aiding  and  assisting  in  ilie  eie» 
cution  hereof." 

The  House  approved  of  this  Order,  end  oe^ 
dered  it  to  be  signed  by  the  cletk  of  Ibe  par* 
iiaments. 

House  of  Lokds,  Jane  f . 

The  gentleman  usher  of  the  Blaek  Rod  gave 
the  House  an  account  of  the  esecutioa  or  the 
Warrant  of  this  House  nsade  ycstenftay :  wfaicb 
was  to  this  effect : 

«  That  he  hath  met  with  serjeant  Peck,  sir 
John  ChurchiU,  serjeant  Pemberton,  and  Mr. 
Porter  :  and  sir  John  Churchill  only  was  in  the 
custody  of.the  Serjeant  at  Arms  attending  cbe 
House  of  Commons;  whom  he  took  into  his 
care,  and  required  him  and  the  other  persons, 
by  virtue  of  his  warrant,  to  appear  bdiuv  Ihe 
Lords  in  parliament  this  lAoining^" 

He  farther  said,  *'  That  this  morning,  sir  John 
Churchill  being  in  the  room  in1|iiiwiBg  to  yh^i 
house,  the  Serjeant  at  Arms  atiending  the  House 
of  Commons  came  to  bim,  and  would  bn?«  bad 
him  go  along  with  bim  as  hit  otisenar  i  uipon 
this  tbegentltmaB  uabcr  loeb  nr  J^ha  Cbaicl^ 
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ill  into  istt  ^ta^,  from  the  CQSto^  of  the  ser* 

Tben^eeijeent  Peck,  air  John  CfaimchiUj  ter* 
je«it  PentMiton,  find  Mr.  Porter,  were  eaHed 
one  ftfter  another ;  nod-gave  the  House  a  large 
and  partficithur  account  of  the  proceedingB 
against  them  by  the  House  of  Commoiis,  and 
their  Sejjeant  at  Arms.  They  all  confcMed, 
"  That  thej  were  ali  caHed  intotheHome  of 
Commons  and  told  by  the  Speaker,  That  they 
had  sabverted  and  betrayed  the  liberty  of  the 
syhject  aiid  prtvileije  of  parlimnem,  in  pleading 
for  sir  Nicholas  Cnspe,  oeatnst  Mr.  Dalmahoy, 
at  the  bar  of  the  House  of  Lords." 

After  a  serious  debate  of  this  bosiness,  it  was 
proposed,  **  To  send  a  Message,  to  have  a  Con- 
ference with  the  House  of  Commons  to-morrow 
morning,  in  the  Painted-Chamber,  upon  mat- 
ters of  high  importance,  concerning  the  dignity 
of  the  king,  and  the  safety  of  the  gorernment.'' 

Then  it  was  moved,  *•  That  these  words  [**  In 
his  highest  court  of  judicature*^  might  be  part 
of  the  Message.^-— And  the  ooestion  being  put 
**  Whctlier  these  words  shall  be  part  of  the 
MessBfre  ^    It  was  resolved  in  the  Negative. 

A  Message  was  sent  to  the  Honse  of  Com- 
mons, by  the  Lord  Chief  Justice  of  the  court 
of  Common  Pleat  and  the  Lord  Chief  Baron  t 
to  let  thein  know,  that  the  Lords  desire  a  Con- 
ference with  the  House  of  Commons,  at  ten  of 
the  clock  tomorrow  morning,  in  the  Painted 
Chamber,  upon  matters  of  high  importance, 
concerning  the  dignity  of  tlie  kiog^  and  the 
jafety  of  the  government. 

Next,  the  House  thought  it  requisite  to  rive 
sir  John  Churchill  and  tlie  other  counsellors 
the  protection  of  this  House,  to  preserve  them 
from  any  future  arrests  concerning  this  busi- 
ness.. 

Whereupon  the  Order  following  was  made : 

'*  Whereas  sir  ^ John  Churchill  hath  been 
taken  into  cuiktody  by  the  $er|eant*at  Arms  at- 
tending the  House  of  Commons,  by  virtue  of  a 
Warrant  signed  by  the  Speaker  of  that  House, 
and  that  endeavours  have  been  to  take  Mr. 
Serjeant  Peck,  Mr.  Serjeant  Pemberton,  and 
Mr.  Charles  Porter,  into  cnstody,  by  that  or 
the  like  warrant,  fur  appearing  at  the  bar  of 
th^Hoose  of  Peers,  as  Counsel  for  sir  Nicholas 
Cnspe,  in  his  appeal  against  Thomas  Dalmahoy 
esq.  a  Member  of  thetionse  of  Commons,  as 
upon  the  several  examinations  of  them  at  the 
bar  of  this  house,  and  by  other  proofs,  was  at- 
tested ;  it  is  this  day  ordered,  That  the  said 
Serjeant  Peck,  sir  John  Chorcbill,  Serjeant 
Pemberton,  and  Mr.  Pbrter,  and  every  of  them, 
be  and  are  herebv  privileged  and  protected  by 
this  House :  and  all'  persons  whatsoever  are 
hereby  prohibited  from  arresting,  imprisoning 
or  otherwise  molesrioB,  the  said  Setieant  Peck, 
•tr  John  Cfadfcbill,  olvjcviit  Pemberton,  and 
Mr.  Porter,  or  any  of  them,  upon  any  pretence 
of  authorifv  whatsoever,  for  the  cause  aforesaid, 
as  they  wul  answer  the  contrary  to  this  Honse. 

Then  se^eant  Peck^  sir  John  Churchill,  serj. 
Pemberton,  and  Mr.  Porter  were  called  in. 

And  the  Lerd^Keepertold  them;  **  That  this 
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Hottte  takes  nbtice  that  th^  had  done  their 
duty,  in  attending  at  the  bar,  as  tbej  were 
cemmaaded,  in  thecnie  of  sh*  Nkholas  Crispe 
and  others;  and  did  eoMimflnd  chem  for  it: 
That  this  House  will  never  suffer  thesie  wild 
obey  their  commands  10  be  attested^  ordettiiH 
edby  any  arbitrarv  or  illegal  imprisonment  ^ 
That  therefore  this  Uouse  had  resolved  to  take 
them  into  their  protectioo,  and  for  that  end 
have  caused  the  Order  of  this  House  for  their 
protection  to  be  delivered  to  each  of  them ;  to 
the  end  that  whosoever  shall  presttme  to  attach 
them  may  be  the  more  mezcusable,  when  they 
shall  see  the  Order  of  this  House  to  the  contrary. 
And  this  House  expects  from  them,  that  they 
do  not  presently  iobmittoany  illegal  impnsoiK 
ment ;  and  if  anv  attempt  shall  be  made  upon 
them,  that  then  they  resbrt  to  thfe  Hoose  for 
further  directions." 

And  then  an  Order  of  PrtMeetionifat  deliver* 
ed  to  each  of  them. 

A  Messsee  was  brought  from  the  Hdose*  tff 
Commons,  by  sir  Edward  Decring  and  other* : 
To  desire  a  Conference  upon  the  subject  mat- 
ter of  the  last  Conference. 

The  Answer  returned  was:  That  the  Lords 
have  taken  their  Message  into  consideration  I 
and  do  agree  to  a  Conference,  as  is  desired > 
And  they  do  appoint  it  to  be  presently,  in  the 
Painted  Chamber. 

The  House  was  adjourned  titaritig  pleaidreL 
and  the  Lords  went  to  the  Conference;  whicb 
being  ended,  the  Hoose  was  resumed. 

Then  the  Lord  Pnv}r  Seal  reported  the  effect 
bf  this  Conference ;  which  was  managed  by  Mr* 
Vaughan,  who  said, 

''That  this  Conference  was  desired*  by  the 
House  of  Commons  upon  the  matter  dehvereo 
by  the  Lords  at  the jast  Conference. 

**  The  House  of  Commons  do  ^ee  with 
the  Lords,  that  Conferences  between  tb^  two 
Houses  ef  Parliament  are  essential  toparHa'' 
mentsry  proceedings,  when  theyare  agreed  in 
the  usual  and  paniamentary  way:  But  the 
manner  of  the  Lords  aereement  to  m  Conference 
to  have  been  upon  Friday  the  98th  of  Ma^ 
last  at  ten  ofthe:clock,  in  the  Pamfied  Chamber, 
with  limitation  and  proviso,  was  'Snch  as  did 
necessitate  the  Hoose  of  Connnont  to  forheat 
to  meet  at  that  Conference,  and  gave  the  first 
interruption  to  parliamentary  proceedings  ia 
Conferences  between  the  two  Houses. 

"  For  that  the  Conference  desired  by  the 
Commons  was  upon  their  privilege,  concerned 
in  the  Answer  of  the  Lottis  to  a  Messwe  of  the 
Rouse  of  Commons  sent  to  the  Lords  the  ITth 
of  May,  in  the  case  of  Mr;  Onslow,  to  nhbth 
the  Lords  did  not  agree ;  but  did  only  agree  tA 
a  Conference  concerning  th^r  Privileges  in  ge^ 
neral,  without  reference  to  the  case  or  the  siUd 
Mr.  Onslow,  which  was  the  only  subject  mat* 
ter  of  the  desired^Conference. 

**  Thie  limitation  in  the  Lords  agreement  tb  a 
Conference,  *  \x  ith  proviso  that  nothing  be  of- 
ferred  at  the  Conference  that  may  any  way 
concern  the  Lords  Judicature,'  is  in  effiscfk 
denial  ofany  Conference  at  all  upon  the  inli* 


1151]    l?rATETRIALS«27CuAELBsaiG75 — CoM^Prml^i/P^rlkmmi:    [1152 

jflct  opon  which  it  was  dctirtil ;  whieb  ought 
not  to  be« 

"  The  jiidicatiire  which  the  Lords  ehum  in 
nppoab  ngninu  n  memW  of  tho  Uouto  of 
CommoDty  and  the  pmil^fo  of  that  Uoote  in 
that  cascy  is  so  involvcdt  that  no  Conlerenca 
can  he  opon  iht  latter,  without  some-way 
toochiog  toe  former. 

"  That  this  manner  o(  agracing  to  a  Confe- 
rence with  an?  limitation  or  proviso,  is  against 
the  courK  of  proceedings  between  the  two 
Houses  of  Parlwmenc  in  coming  to  Conferen* 
ces  ;  and  doth  seem  to  place  a  power  in  the 
managers  of  such  Conferences  to  judge  whe- 
snch  proirisos  be  broken  or  oot,  niM  accord* 
higljr  to  proceed,  or  break  off  ibe  Conference, 
upon  their  own  judgments. 
.  '*That  the  particular  limitation,  *  tbatno- 
thmg  be  otfered  at  the  Conference  that  maj 
an  J  way  concern  the  judicature  of  the  Lords/ 
appears  uoreasoitable  ;  for  tbat  your  lordships 
jtMicatnre  in  parliament  is  circumscribed  by 
the  latrs  of  the  knd,  as  to  your  proceedingB 
and  judgments  ;  and  is,  ss  well  as  all  other 
couits,  subject  to  parliament. 

"  The  •  House  of  Commons  doubt  not  but 
l!hat,  when  the  Lords  hnve  considered  of  what 
it  delivered  at  this  Conference,  the  good  cor- 
fcspondeocy  which  tlie  Lords  express  ihey  de- 
sire to  continue  between  the  two  Houses  (which 
the  Commons  also  are  no  less  careful  to  main- 
tain) will  induce  them  to  remove  the  present  in- 
terruption of  coming  to  Conferences;  and 
therefore  to  agree  to  the  Conference,  as  it  was 
desired  by  the  House  of  Coromcns,  upon  the 
Privileges  of  their  House,  concerned  in  the 
liords'  Answer  to  the  Message  of  the  House  of 
Commons  in  the  Caie  of  Mr.  Onslow.'' 


HOVSB  Of  C01IM0H9,  JttllC  S. 

'  The  House  called  upon  sir  James  Norfiblke, 
the  Serjeant  at  Arms  attending  this  House,  to 
glTC  an  account  of  Mr.  serjeant  Pemberton, 
sir  John  Churchill,  Mr.  teijeant  Peck,  and  Mr. 
Charles  Porter,  who  were  yesterday  committed 
|0  his  custody  for  their  breach  of  uriviltto  of 
this  House:  who  thereupon  infoimea  the  House, 
That  he  was,  by  force,  interrupted  in  the  exe- 
jcution  of  the  Order,  and  they  were  escaped 
from  his  custody. 

And  the  matter  being  debated  ;  and  the 
tlouse  altogether  unsatisfied  arith  the  Account 
giveo^  and  the  excuse  by  him  made,  for  not 
executing  the  Order  of  tnis  House; 

Resolved,  That  sir  James  Norffolke,  the  pre- 
sent Seijeant  at  Arms  attending  this  House, 
for  betraying  his  trust,  in  not  executing  his 
office^  according  to  the  Order  of  this  House,  in 
bringing  in  custody  sir  John  Churchill,  segcaut 
Peoiberton,  serjeant  Peck,  and  Mr.  Cha. 
porter,  to  answer  their  breach  of  privilMU 
wainst  this  House,  be  sent  prisoner  to  toe 
Tomer  :  and  that  Mr.  Speaker  do  issue  out  his 
warrant  to  the  lieutenant  of  tlie  Tower,  for 
taking  him  into  custody. 

Ordered,  That  his  majesty  be  addressed  to 
appoint  another  Serjeant  at  Arms  to  attend  this 
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Hoott,  in  ibe  stead  of  sir  James  Noiiblka;  he 
having  betraTe<fhis  trust,  in  not  executing  bit 
oftoe,  accoraiog  to  the^rdeca  and  diaKtion  of 
this  House :  and  that  such  membera  of  this 
House,  as  are  of  his  majest/s  ^vy  council, 
do  present  the  Addrcm  of  this  Exim-4D  his 
maiesty. 

Whereas  sir  James  NoiMke,  Serieanj(  at 
Arms  attending  this  House,  after  the  order  of 
this  House  pronounced  for  bis  commitment  tu 
the  Tower,  did  withdraw  hioMelf,  without  leave 
of  the  House ;  and  being  not  to  be  found, 
though  imiuirr  and  search  was  made  for  him ; 

Ordered,  That  Kobert  Head,  esq.  the  Ser> 
jeant  at  Anns  now  aueoding  this  House  pro 
lei^ppre,  br  direction  of  this  house,  do  appre- 
hend sir  James  Norfiblke;  and  bring  him  to 
the  bar  of  this  House. 

Resolved,  That  sir  James  Norffolke  shall  not 
any  longer  have  the  privilege  of  this  House. 

Ordered,  That  the  thanks  of  this  House  be 
returned  to  Mr.  Speaker,  for  his  great  care  of 
the  honour  and  service  of  this  Hou^,  in  issuing 
his  warrant  for  executing  the  Order  of  this 
House,  for  uking  the  persons  into  custody, 
which  were  committed  yesterday  to  the  Serjeant 
at  Arms. 

*  Whereas  sir  John  Churchill,  Mr.  scijeftnt 
Peck,  and  Mr.  seijeant  Pemberton,  were,  by 
virtue  of  an  Order  of  this  House  yesterday,  in 
the  custody  of  the  Serjeant  at  Arms  then  at- 
tending this  house ;  and,  by  the  negligence  of 
the  said  Seijeant,  have  made  their  escape  x 

Ordered,  That  Mr.  Speaker  do  issue  out  his 
warrant  to  Robert  Read,  esq.  the  Serjeant  at 
Arms  now  attending  this  House,  to  bring  the 
said  sir  John  Churcliill,  Mr.  seijeant  Peck, 
and  Mr.  serjeant  Pemberton,  in  custody  to  the 
bar  of  this  House  to-morrow  morning,  nine  of 
the  clock. 

Hui7sx  OF  Loans,  Jane  9. 

Whereas  Mr.  serjeant  Peck,  sir  John 
Churchill,  Mr.  serjeant  Pemberton,  and  Mr. 
•Charles  PorUr  counsellor  at  law,  have  tJie  pro- 
lection  of  the  House  of  Peers  granted  to  them, 
and  every  of  tliem,  from  all  arrests  and  impri- 
sonments, for  appearing  as  counsel  at  the  bar 
of  this  House,  upon  an  appeal  brought  by  sir 
Nicholas  Crispe,  against  the  lady  Bowyer,  Mr. 
Dalmahoy,  and  others  :  , 

It  is  this  day  ordered.  That  thf  lieutenant 
of  the  Tower  of  London,  and  all  other  keepcrt 
of  prisons,  and  gaolers,  and  all  other  persons 
whatsoever,  be,  and  they  and  every  of  Uiem  is 
aad  are  hereby,  strictly  prohibited  from  arrest- 
ing, imprisoning  detaining,  or  otherwiae  mo- 
lesting or  charging,  the  said  gentlemen,  or  anv 
of  them,  in  this  case,  as  they  and  every  ot 
them  will  answer  the  contrary  to  this  House  at 
their  peril. 

House  or  Comcnirs,  Jim#  5. 

Mr.  Vaugban  reports.  That  the  Lord  Privy 
Seal  did  manage  the  Conference ;  and  bad  de- 
lireted  the  occasion  and  intent  of  the  Confer- 


«ftoe :  Wlucb  Mr.  Vtfughan  did  report  to  ;tbe 
UoixWp'.b*  tiMs  effect  fottotviog ;  m. 
• .  '*  Hm  Lord»  do  ulie  notice  at  the  Uouse  of 
Coemoiit  tbtir  ordering  iulo  custody  of  their 
serjeeoty  Mr.  serjeant  Peok|  bir  Joliii  Churchill^ 
^r.  •egeaot  Pemberton,  aod .  Mr.  Charles 
Porter,  cuuQsellora  at  law,  aasigned  by  their 
lords bipf  to  be  of  counsel  ia  an  appeal,  lieard 
Bt  iheir  lordships  bar,  iii  the  case  of  sir  Nicbo* 
Us  Oritpe,  against  Ihe  lady  B^wyer,  Mr.  Dal- 
inahoy,  nod  others.  The  Lords  in  padiament, 
where  his  majesty  is  highest  in  hi;»  rayal  estate^ 
and  where  the  last  resort  of  jad|UOg  upon  WrSts 
of  Error,  and  appeals  in  equity,  in  all  causes, 
•od  over  all  persona,  is  uedoubtedly  fixed,  and 
permanently  lodged. 

.  '*  It  is  an  uiieiainpled  usurpation,  and 
breach  of  privilege,  against  the  Iloase  of  Peers, 
that  their  orders  or  judgments  should  .be  dis- 
pu|eU,'or  endeavoured  to  be  controuled,  or  the 
execution  thereof  obitructed,  by  the  lower 
bouse  of  parliament,  who  are  no  court,  nor 
have  outhonty  to  administer  an  oath,  or  give 
any  judgment. 

•  *'  It  is  a  transcendent  invasion  on  the  right 
nod  liberty  of  the  subject,  and  against  Magna 
Chartp,  the  Petition  of  Right,  and  manv  other 
laws,  wjiich.  have  provided,  that  no  freeman 
'shuir  be  /nnprisoned,  or  otlierwise  restrained  of 
iiis  liberty  but  by  due  process  of  law." 
'  **  This  tends  td  tlie  subversion  of  the  govern- 
ment of  this* kingdom,  and  to  the  introducing 
of  arbitrariness  and  disorder  : 

*'  Because  it  is  in  nature  of  an  mjnnction 
from  the  lovter  hou^e,  who  have  no  authority 
nor  power  of  judicature  over  inferior  subjects  ; 
much  less  over  the  King  and  Lords,  agoiost  the 
orders  and  judgments  of  the  supreme  court.'' 

**  We  are  further  commanded  to  acquaint 
you,  That  the  Lords  have  therefore,  out  of  that 
justice,  which  tbey  are  dispensers  of,  against 
oppression  j  and  breach  of  laws,  by  judgment 
cifthis  court,  set  at  liberty,  by  the  Gentleman 
U&her  of  the  Black  Rod,  all  the  said  serjeanu 
and  counsellors ;  and  prohibited  the  lieutenant 
of  the  Tower,  and  all  other  keepers  of  prisons, 
and  gaolers,  ond  alj  persons  whatsoever,  from 
arresting,  imprisoning,  detaining,  or  otherwise 
molesting  or  charging  the  said  gentlemen,  or 
any  of  them,  in  this  case  :  and  if  any  person, 
o4  what  degree  soever,  shall  presume  to  the 
contrary,  their  lordships  will  exercise  the  au- 
tbority  with  them  intrusted,  for  putting  the 
laws  iA  eiLecation :  and  we  are  fiinhcr  com- 
manded to  read  to  yuu  a  roll  of  parliament  in 
the  first  year  of  the  reign  of  kmg  Hen.  the 
fourth,  whereof  we  ha^*e  brought  the  Original 
with  us.'' 

• 

And  a  debate  arising  thereupon  ; 

Resolved,  That  a  Conference  be  desired 
with  the  I/>rds,  upon  the  subject  matter  of  the 
last  Conference. 

Ordered,  That  Mr.  Speaker  do  issue  biswar- 
fant  to  the  Serjeant  at  Arms  attending  this 
House,  for  Uie  apprehending  Cluules  Porter, 
esq.  and  bring  him  to  tlif  bar  of  this  House, 
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to  aiitwer  the  breach  of  privilege  objected 
agatnii  him. 

A  petition  of  sir  John  Fogg,  was  read,  sub* 
mitting  himself  to  tlie  House,  and  craving  their 
pardon  for  his  offence,  and  praying,  he  might 
be  released  of  his  imprisoimient. 

Ordered,  That  sir  John  Fagg  be  released  and 
iularged  from  his  imprisonment  in  the  Tower. 

Uoysv  OF  Commons,  June  4.        % 

Ordered,  That  the  thanks. of  the  House  be 
returned  to  Mr.  Speaker,  for  censing  Mr.  ser- 
jeant  Pembertou,  formerly  oommitted,  by 
order  of  this  House,  to  the  custody  of  the  Ser>- 
jeaot  at  Arms  attending  this  House,  for  a 
breach  of  privilege,  to  m  seized,  and  taken 
into  custody,  in  Westminstei^Hall,  for  bis 
breach  of  privilege. 

The  House  being  informed,  Tliat  sir  Jo. 
Churchill,  Mr.  Serj.  Peck,  and  Mr.  Charles 
Porter,  who.  were  ordered  to  be  taken  into  the 
custody  of  the  Serjeant  at  Arras  attending  diis 
House,  are  now  in  Westminster  Hall ; 

Ordered,  That  the  Serjeant  at  Arms  nnw 
attending  this  House  do  go  with  his  mate  into 
Westminstei^Hall,  and  do  execute  the  <Ader  ol 
this  House,  and  the  warrant  of  Mr.  Speaker 
thereupon,  for  seizing  and  bringing  in  custody 
Mr.  Serjeant  Peck,  sir  John  Churchill,  and 
Mr.  Charles  Porter,  for  their  breach  of  the  pri- 
vilege of  this  House. 

The  Serjeant  returning,  gave  an  acoounr^ 
That  he  had  executed  the  order  of  this  House, 
and  Mr.  Speaker's  warrant  thereupon  ;  and 
had  brought  the  said  Mr.  Serjeant  Ptck,  sir  Jo. 
Churchill,  and-Mr.  Charies  Porter,  in  custody, 
into  the  Speaker's  chamber. 

The  question  being  put.  That  sir  Jo. 
Churchill  be  sen^  to  the  Tower,  for  his  breach 
of  privilege,  and  contempt  of  the  authority  of 
this  House ;  the  House  divided.  For  the  Yeas, 
15id.  For  the  Noes,  147 :  and  so  it  was  re- 
solved in  the  affirmative. 

Ordered,  That  Mr.  serjeant  Peck,  for  his 
breach  of  privilege  and  contempt  of  the  atho- 
rity  of  this  House,  be  sent  to  the  Tower. 

Ordered,  Tlxot  Mr.  serjeant  Pemberton  be 
sent  to  tlie  Tower,  for  his  breach  of  privilege, 
and  contempt  of  the  authority  of  this  House. 

Ordered,  That  Mr.  Charles' Porter  be  sent  to 
the  Tower,  for  his  breach  of  privilege  and  con» 
tempt  of  the  authority  of  this  House. 

Ordered,  That  Mr.  Speaker  do  issue  his' 
warraut  to  the  lieutenant  of  the  ToUer,  to 
take  into  his  custody  the  bodies  of  sir  John 
Churchill,  Mr.  seijeant  Ptek,  Mr.  eerjeont; 
Pemberton,  and  Mr.  Charlds  Porter,  for  their, 
ofience  in  breaking  the  privileges,  and  con- 
temning the  authority  ot  this  House ;  there' 
to  lemain  in  safe  custody  during  the  pleasure 
of  this  House, 

Ordered,  That  Mr.  Speaker  do  issue  his  war* 
rant  to  the  Serjeant  at  Arms  now  attending 
this  House,  to  convey  sir  John  Churchill,  Mr.' 
Serjeant  Peck,  Mr.  sergeant  Pemberton,  and- 
Mr.  Cba.  Porter  to  the  lower,  there  to  be  kept 
in  safe  custody  during  tlie .  pleasure  of  this 
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Hou»,  for  Uieir  ofieoot  m  brcdkin^  ite  pit* 
vikgesy  and  coatemniiig  the  authontj  of  Ibi* 
Uqusc. 

liovss  OF  LoBM,  Acne  4. 

It  WAS  moved,  ''TliAt  this  Hoosft  wovkft 
proceed  to  take  into  considerataoo  tibe  great 
S^acb  of  Privilege  cominUted  in  WesCimiMter 
Hall  this  morniug,  whereof  a  nember  of  thie 
House  can  give  aii  acooont." 

Whereupon  the  Lord  Lovelace  said,  **  That, 
beiiw  in  the  Court  of  Chancerv  this  moraiag, 
be  Old  see  the  seijeant  of  the  House  of  Coia- 
monsy  coine  down  into  the  Court  of  Chancer  j, 
and  seise  sir  John  Churchill  within  the  heir, 
and  Mr.  Porter  at  the  bar :  that  they  refused 
to  go  with  him,  and  did  read  the  protection  of 
the  Lerds :  notwithstanding  that,  he  seised 
them ;  and  would  not  suffer  Mr.  Porter  to  go 
on  in  a  cause  that  be  was  then  pleading.'' 

Several-  penons^  that  were  eve-witnesses  to 
lh«  matter  of  fact,  did  deliver  tAeir  knowledge 
at  the  bar  upon  oath,as  fi»llowcth: 

Naihamiel  Readmg^  esq.  saith,  <<  That  he  was 
present  in  the  Court  of  Chancery,  when  the 
Se^ieaat  at  Arms  attending  the  House  of  Com* 
monSy  being  accompanied  with  several  of  the 
door  keepers  of  that  Hoase,  and  otbere,  went 
into  the  said  Court;  and  saw  him  lay  his  hand 
upon  sir  John  CburchiUi  and  demanded  him  to 

50  along  with  him:  wbcrtnpon  the  said  sir 
ohn  Churchill  desired  that  he  might  not  be 
taken  oat  of  tbe  Mid  Comt,  for  that  he  was 
m^der  the  protection  of  the  House  of  Lords^ 
and  desired  that  the  said  serjeant  would  hear 
the  said  protection  read ;  and  some  part  of 
tbe  same  was.  read  by  the  said  sir  Johii 
Churchill  accordinely.  Bot,  notwidistandin^ 
the  saitae,  the  said  Seneant  took  the  said  sir 
John  Churchill,  and  forced  btm  to  rite  up. 
Whereupon  tbe  said  nr  John  ChnrchiU,  befoi« 
bis  being  carried  away  oot  of  the  Court,  ap> 
plied  himself  to  the  Honourable  the  Master  of 
the  RoHs,  and  said,  <<  That  be  was  very  sorry 
'*  to  see  that  he  was  ao  carried  away  in  the 
"  face  of  that  Court  where  his  majesty  was 
**  always  taken  to  be  penonally  present." 
Aod  the  said  tir  John  Churchill  and  Mr. 
Charles  Porter  (who  read  his  protection  from 
the  House  of  Lords,  to  the  said  Seijeant  like- 
wise) were  carried  op/  by  the  said  Seijeant  and 
several  otiien  who  attended  him,  into  tbe 
lobby  before  the  door  of  the  House  of  Com* 
mons,  and  were  clapped  up  into  the  little  room 
helonging  to  the  said  Serjeant ;  and  the  door 
was  shut  upon  them,  and  guarded  by  Cary, 
one  of  the  servants  belonging  to  the  said  Ser- 
jeant.'' 

And  he  further  declared,  ''  That  going  along 
with  the  said  Serjeant,  as  he  was  carrying  up 
his  prisoners,  he  said  to  htm,  <<  That  he  be- 
lieved the  HoQse  of  Lords  would  ill  resent  what 
had  been  done  by  him  ;  and.  that  he  believed 
the  Gentleman  Usher  would  be  sentligain  to 
demand  the  prisoners."  And  thereupon  the 
mid  Serjeant  declared  to  him,  *'  That,  in  case 
the  Black  Rod  came  to  demand  the  prisoners^ 
be  wottkl  oot  dehrer  tham.'^ 


[»«» 


And  Amber  be  teicified,  «  Thai  U 
sent  in  tbe  said  bbbj  when  tbe  Speahar  of  dtt 
House  of  ComdMMis  broagbt  Mr.  eai^eaai  PH&- 
bertDirop  wkb  him,  aod  heeid  the  Speaker  gb« 
Older  10  tbe  Serjeant  atiendiiig  ibe  Uamm  of 
Commons  to  secure  Bfr.  seijeant  IVmherTnii ; 
and  the  door  was  forthwith  locked  vn^  and  Mr, 
8er|eaut  Pemboitoa  was  preseatly  allfr  carried 
op  into  the  Speaker's  chMber." 

Nett,  /cijpcr  Ckmrckiiif  Mtlcnao,  testified, 
^  That  be  was  at  the  barof  die'Cmirt  of  Cbao* 
oery,  wliea  the  Serjeant  at  Arms  attending  tlm 
Ubttseof  CoouKons,  being  aooompimied  witli 
sir  Henry  Vord  and  sevesal  other  membcti  of 
tbe  said  House,  and  Mr.  OokUbottMigh  Am 
younger,  clerk  of  the  said  Hoase,  and  several 
others  of  tbe  oAcers  of  the  seid  House,  did  go 
imo  tbe  said  Court ;  and  saw  the  said  Ser» 
jeant  take  sir  John  Churchill  by  the  bead, 
and  bring  him  forth  of  the  said  Coart ;  and 
some  of  the  said  Serjeant's  sermnti  laid  banda 
on  tlie  said  sir  John  Clmrcbiil,  aod  they  canied 
him  and  Mr.  Charles  Porter  mio  the  lobb^  of 
the  Huuse  of  Commons;  and  the  said  Mr. 
^oldiborougb,  and  Cooper  the  door-keeper 
toU  him,  that  thhr^  or  forty-of  the  nsembers  of 
tbe  House  of  Commons  weat  aUmg  wkh  them.* 

Then  this  House  being  informed,  '*  That  sir 
William  Beversham  ana  sir  Edward  Lowe  sat 
in  the  Cliancery  as  masters  of  the  Chancery 
when  this  fact  was  done ;''  they  were  sent  for. 
Who,  being  come^  declared  upon  oath  theit 
knowledge  in  this  business. 

Sir  Willimfi  Betenham  testified,  **  That  he 
did  see  the  Seijeeat  of  the  House  of  Commonf, 
with  his  mace,  came  this  morning^  into  tlie 
Court  of  ChanM7,  the  Court  then  «ttin|^,  and 
tbe  Master  of  the  Kolls  then  silting  judge. 
with  two  masters  (whereof  he  was  one  ;  and 
the  Serjeant  did  Uy  hold  upon  sir  John 
Cburcliill,  then  sitting  within  the  bar,  and 
chaiT^ed  him  to  go  aloog  with  him.  Upon 
which  demand,  sir  John  Churchill  pulled  out  of 
his  pocket  a  paper,  purporting  a  protection 
of  the  Lords  in  parliament  (as  he  said),  snd 
read  it  to  the  Serjeant  openly  in  the  said 
Court :  yet,  notwithstanciing,  the  Serjeant 
pulled  biin  up,  and  caused  him  to  go  along  with 
iiim  ;  who,  before  bis  going  out  of  the  Court, 
turned  to  the  bench,  and  declared,  *'  Tliat  it 
"  was  the  first  time  that  any  person  was  taken 
"out  of  that  Court  by  any  such  meansi**  or 
used  words  to  that  effect ;  and  was  then  led 
away  by  the  Serjeant. 

He  said  furtber,  '*  That  soon  afier,  the  same 
Serjeant  came  again,  with  his  mace,  and  took 
hold  nf  Mr.  Porter,  then  standing  without  tb% 
bar  of  tbe  Chancery,  and  demanded  him  to  go 
alon^  with  him  :  to  which  the  said  Mr.  Porter 
replied,  *<  That  he  had  a  protection  from  tlie 
Lords  in  parliament,'^  aod  openly  shewed  and 
read  the  same  to  tlie  said  Serjeant :  bowbeit, 
the  said  Serjeant  polled  him  down  by  th« 
sleeve,  and  ltd  biro  away.'* 

He  testified  farther,  •<  That  shoot  half  a  quar- 
ter  of  an  hour  after,  tbe  same  SflQcant 
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Hooie  of  Lovdfly  the  said  iir  Jphn  ChurdiiU  did 
soon  after  fo  along  with  tbe  aaid  S^eaot; 
aod  preitDtljf  after  the  said  Serjeant  came  to 
Mr.  Charles  Porter,  and  took  him  away  from 
the  said  Court ;  and  about  half  a  quarter  of 
an  hour  after,  Uie  said  Serjeant  came  to  Mr. 
Serjeant  Peckoy  and  took  him  also  from  the 
said  Conrt."^ 

He  further  said,  **  That  about  one  hour  be- 
fore the  Court  of  Chancery  sat,  he  did  see  Mr. 
Serjeant  Pembeiton  eo  along  part  of  Westmin- 
ster Hall)  with  the  ^eaker  and  the  said  Scr^ 
jeant  of  the  House  of  Commons ;  and  did  liold 
a  paper  towards  the  said  Speaker  and  Seryeant, 
wnico  he  doth  believe  was  the  protection  of  the 
Home  of  Lords.'* 


•g^i  with  his  macey  into  the  Court  of  Chan- 
cery, end  demanded  se^eant  Peck  tp  go  along 
mil  him ;  who  made  au&wer,  ^  That  he  had  a 
protection  Drorn  the  House  of  Lords,"  and 
•hewed  the  eame  unto  him  :  jet,  nevertheless, 
the  said  Seqeant  took  him  out  of  the  said  Court, 
•nd  led  him  away, 

'*  That  there  was  a  great  multitude  of  people 
etanding  in  aod  about  the  Court  when  the  said 
fiftjeaat  did  carry  the  said. persons  away;  so 
as,  by  reason  of  such  interruption,  the  Court 
could  not  proceed  in  their  business  for  some 
time." 

Then  sir  JBdwurd  Lowe,  One  of  the  masters 
H^  the  cbapcery^  decli^red  upon  oath,  '<  That 
he  this  mornings  <^boat  ten  of  the  dock,  sitting 
in  the  High  Court  of  Chancery,  did  see  and 
observe  the  Serjeant  of  the  House  of  Comnions, 
^ith  his  mace,  come  into  the  s^id  Couru  and 
made  towards  sir  John  Churchill,  one  of  his 


majesty's  counsel;  and  lading  his  band  on  him, 
the  said  sir.  John  Churchill  told  the  Serjeant, 
V  Thai  ho  had  the  protection  uf  the  House  of 
Xords ;  and,  as  he  believes  (he  not  being  able, 
hj  reason  of  the  noise  in  and  about  the  Court, 
aid  a  crowd  of  people  then  interposing,  to  hear 
fKstinctly),  nead  the  same :  Which  being  doocy 
the  said  Serj^^t,  being  within  the  Courts 
eeached  over  the  bar,  and  in  like  manner  laid 
lus  hand  on  Mr.  Charles  Porter  counsellor  of 
law  (at  that  time  either  making  or  defending  a 
motion);  who  also  declared  he  had  the  LoHs' 
4>rotectton,  and  taking  it  out  of  his  pocket,  did 
very  audiblv  read  the  same  afi  over.  After 
whicfa^  the  Seijeant  taking  sir  John  Churchill 
with  hia)|  the  said  sir  John,  as  he  was  going 
away  through  the  Court,  turning  his  face  ^ 
wards  the  bench,  spoke  these,  or  words  to  the 
like  eflTect :  (videiiut,)  **  I  am  the  first  man 
that  ever  after  this  manner  was  taken  out  of 
this  Court,  where  the  king  is,  or  is  supposed 
to  be  personally  present."  The  said  Serjeant 
then,  going  on  tae  outside  of  the  bar,  took 
down  the  said  Mr.  Charles  Porter  from  tfae^ 
.place  wherein  he  stood  before  tlie  motion  was 
over  wlicreio  he  was  engaged." 

He  further  said,  <'  That  whilst  theee  things 
as  above  mentioned  were  acting,  the  business 
of  the  Court  was  somewhat  interrupted. 

'*  That  the  Aaid  Serjeant  of  the  House  of 
Commons,  about  hall  a  quarter  of  an  hour  after 
he  had  taken  away  »ir  John  Churchill  and  Mr. 
Charles  Porter,  ne  came  a  serond  time  into 
the  Court  of  Chancery,  and  there  took  ioto 
cnstody  Mr.  serjeant  Pecke,  one^  other  of  his 
majesty's  counsel;  but  whether  the  said  Mr. 
Serjeant  Pecke  did  produce,  read,  or  declare 
be  bad  any  protection,  he  did  not  observe." 

Then  Wdliam  Puke,  esij.  upon  oath,  de- 
clared. **  That  he,  being  this  morning  at  the 
bar  or  the  Court  of  Chancery,  did  see  one 
bearing  a  mace  (which  was  said  to  be  the  mace 
of  the  House  of  Commons)  come  into  the  Court 
of  CbaaiBery»  to  ^ir  Jolm  Churchill;  who  pub- 
licly readi^i  in  the  said  Coutt  a  writing,  which 
he  doth  apftfehaid  to  be  the  protectioa  of  the 


Paul  Bowetf  esq.  upon  his  oaffa,  dechired, 
"  That  he  was  this  morning  at  the  Court  of 
Chancery  bar,  and  did  see  one  bearing  a  mace 
(fVhich  was  said  to  be  the  mace  of  the  House  Of 
Commons)  come  into  the  Court  of  Chaneery, 
and  did  lay  his  Imnd  upon  sir  John  Ohorcbily 
then  in  the  said  Court;  and  said,  ^  Thathe 
arrested  him:"  And  thereupon  the  said  sir 
John  Churchill  did  take  out  of  his  pocket  a 
paper  wbich  he  declared  to  be  tb<ft  protection 
of  the  House  of  Lords,  and  did  read  part  of  the 
same  openly,  without  interruption ;  irod  then  a 

Smtleman,  who  was  affirmed  to  be  one  of  tlie 
oose  of  Commons,  and  followed  the  Serjeant^ 
who  bare  the  said  mace,  said,  **  Do  not  let  him 
rend  it,"  or  used  words  to  that  effect.    Not- 
withstanding which,  the  said  sir  John  ChorohiU 
did  proceed  in  reading  the  said  protection^ 
and  afterwards  the  and  Seijeant  told  him, 
**  That  (notwithshmdir^  the  said  protection) 
he  most  go  with  him ;"  or  used  words  to  that 
eflto.    And  the  said  sir  John  Churchill  did 
then  rise  from  his  seat,  and  went  with  the  said 
Serjeant ;  and  the  said  Seneaut  did  t)ien  also 
put  forth  his  hand  to  Mr.  Charles  Porter,  anil 
told  him,  ''He  arrested  him:"  And  the  said 
Mr.  Porter  did  acquaint  ^m,  **  That  he  had 
the  protectioQ  of  the  Houae  of  Lords;"  and  did 
openly  read  part  of  the  same;    but,  by  rea- 
son of  the  noise  in  the  Court,  he  did  not  hear 
the  same  read  out:   But  the  Seijeant  said^ 
**  He  must  go  witli  him ;"  and  then  came  to 
the  outside  of  the  bar,  where  the  said  Mr.- 
Porter  stood,  and  took  him  along  with  him ; 
and  about  half  a  quarter  of  an  hour  ufter,  the 
said  Serjeant  came  into  the  Covrt  of  Chanceiy 
again,  with  kua  mace,  and  arrested  Mr.  Serjeant 
Peck,  wbo  told  him,  *'  He  had  the  like  pmteo* 
tion  of  the  House  of  Lords;"  and  the  said  Ser- 
jeant did  reply,  "  That  he  had  the  like  warrant 
against   him :"  or  used  words  to  that  e#ect : 
And  thereopon  the  said  Mr.  serjeant  Peck  did 
go  along  with  the  officer  that  bare  the  m^ce." 

The  House  hereupon  Ordered,  That  the  gen.- 
tleman  usher  of  the  black  rod  atteodni^  this 
hou^e  do  forthwith  attach  the  bodf  of  serjeant 
Topham,  at  present  attending  the  House  of 
Commoo%  for  haying  seized  aod  taken  into 
custody  Mr.  serjeant  Peck,  sir  John  Churchill, 
Mr.  se^eant  Jramjpertooy  and  Mr.   Charles 
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Porter,  contrar;^  to  the  order  iimJ  protect  ion 'of 
this  flotise  granted  to  them,  and  produced  !o 
'  him;  and  that  the  snid  VOiernt'ihc  Black  Rod 
is  hefcby  authorized  and  required  tb  demand 
the  persons  r.f  the  said  serjcnnt  Peck,  sir  John 
Chiircrrill,  Serjeant  Pemberton,  aod  Mr.  Porter, 
from  what  person  scci'cr  he  shall  find  ibem  to 
be  in  the  cjinody  of,  vtithout  paving  fees;  and 
thi*)  shall  be  a  sufficient  Warrant  in  that  behalf. 

To  the  Geotleman  U^tcr   of  the  Black 
Hod  attending  this  lfo'i»e|  hid  Deputj  . 
and  Deputies. 

Ordered,  That  an  humble  Address  be  made 
trt  iiis  majesty  (by  the  Lord  Treasure r.  Lord 
Great  Chamberlain,  Lord  Steward,  viscount 
Newport,  and  the  lord  MeynarU),  from  this 
II(^u^e,  to  desire  that  his  majesty  would  be 
pleas^gd  to  appoint  another  $erjeaot  to  attend 
the  House  of  Commons,  in  the  place  of  Ser- 
jeant Topham,  whom  the  Lords  have,  (or  some 
freat  offences,  ordered  to  be  taken  into  custody 
y  the  Gentleman  Usher  of  the  Black  Rod. 

House  of  Lords,  June  4,  p.  m,* 

A  question  was  propounded :  *'  VV  hether  this 
House  will  proceed  upon  uo  other  business,  ex- 
cept what  ehall  be  recommended  by  his  roa- 
^jesty,  till  they  have  received  full  satisfaction, 
aod  vindicated  themselves  in  this  breach  of 

■ 

iheir  prifileges/'  The  question  being  put, 
*'  Whether  this  question  shall  be  put?"  It  was 
resolved  in  the  affirmative. 

Then,  instead  of  putting  the  question,  it  was 
ordered,  That  this  House  will  proceed  upon  no 
other  business  (except  what  shall  be  recom- 
mended by  bis  majesty),  till  they  have  received 
full  satisfaction,  and  vindicated  themselves  in 
this  breach  of  their  privileges. 

Then  the  Gentleman  Usher  of  the  Black  Rod 
gave  the  House  an  account  of  what  was  com- 
mitted to  his  care,  as  followeth : 

.  "  My  Lords ;  In  pursuance  of  your  lordships 
Order  committed  to  my  citarge,  I  enquired  where 
aerjeaot  Peck, sir  Jolin  Churchill,  Serjeant  Pem- 
berton, and  Mr.  Porter,  were  gooe  ;  and  being 
.informed  tliat  they  were  sent  by  water  through 
sir  John  Cottou's  garden  to  the  Tower,  I  took 
n  pair  of  oars,  and  so  I  went  to  the  Tower,  and 
went  to  the  loitging  of  the  Lieutenant  of  the 
Tower,  and  so  went  up  stairs ;  and  in  a  great 
room  I  found  the  said  Lieutenant,  and  in  the 
•aid  room  were  Serjeant  Peck,  sir  John 
XJhurchill,  serjeant  Pemberton,  and  Mr.  Porter : 
And  so,  taking  my  black  rod  in  one  hand,  and 
the  Londa'  warrant  in  the  other,  I  did  address 
myself  to  tlie  said  Lieutenant,  and  told  him, 
'  That  I  was.  cooinunded,  by  the  Lords  spiri- 
'  tual  and  temporal  in  parliament  assembled, 
**  to  demand  the  persons  of  Mr.  seijeant  Peck, 

*  sir  Joha  Churchill,  Mr.  serjennt  Pemberton, 

*  and  Mr.  Porter*  I  did,  therefore,  in  the  nsme 

*  of  the  Lords  spirit oal  and  temporal,  and  by 
^  the  aQth(>rity  or  the  black  rod,  command  him 

*  to  deKver  me  the  afore- named  persons.*  He 
M  uder  demand  u>see  my  warrant:  Idid 


shei^  it  liim ;  and  be  would  have  shewed  me 
his,  but  I  would  not  look  apon  it,  but  demand* 
ed  his  answer:  and  he  told  me,  'That  thtj 
«  were  committed  by  order  of  the  Commons, 

*  and  that  he  coold  nut  release  them  wnhoiit 
'  their  order;  and  if  the  Lords  did  comoktC  mmy 
^  to  him,  he  could  nut  release  them  vritha<lit 

•  their  lordships'  order.* 

<*  My  Lords ;  I  did  likewise  endeavonr  to 
take  scrjeiint  Topham,  according  to  yoor  lord- 
ships' order  and  corematid ;  b«r<was  irifom^ 
that  he  kept  himself  up 'with- Mr.. Speaker,  In 
the  Speaker's  choralier,  so  that  I  cobM  n^ 
come  at  him.'^  .       * 

Tlie  Lord  Treasurer  reported,  "  That  the 
Lords  appointed  to  present  tlie  humble  Address 
of  this  House  to  his  uisjesiy,  fnr  appointing  a 
new  serjeiuit  at  arms  to  niteod  the  Uodse  of 
Commons  in  the  place  of  serjeant  Tcphaiti, 
have  attended  his  ni»jisiy  with  the  sail  Ad- 
dress ;  mIio  returns  this  Answer;  That  his  ma- 
jesty had  given  order  for  sending  a  new  ser- 
jeant to  attend  the  House  of  Commons,  before 
the  Address  was  presented  to  him,*' 

Ordered,  That  the  Lord  Treasurer,  the  Lord 
Great  Chamberlain,  Lord  Steward,  vtsoonftt 
Newport,  and  the  lord  Maynard,  do  present 
the  humble  thanks  of  this  liouse  to  his  ma- 
jesty, for  appointing  a  new  serjeant  at  fimns  to 
attend  the  House  of  Commons,  in  place  of 
serjeant  Topham. 

Ordered,  That  the  humble  Address  of  this 
House  be  presented  to  his  majesty,   by  the 
Lord  Treasurer,  Lord  Great  Chamberlain,  Lord 
Steward,  viscount   Newport,  and  lord  May- 
nard; shening,  '*  That  whereas  this  House  di- 
rected the  Gentleman  Uslier  of  the  Dtnck  Kod 
to  demand  the  persons  of  serjeant  Peck,  sir  John 
Churchill,  serjeant  Pemberton,  and  Mr.  Charles 
Porter,  of  what  person  soever  he  should  find 
them  in  custody  of;  and,  in  pursuanee  of  that 
direction,  finding  them  to  be  committed  pri- 
soners to  the  Tower  of  London  by  order  of  the 
House  of  Commons,  repaired  to  sir  John  Ro- 
binson, his  mnjesty's  Lieutenant  of  the  Tower, 
and  demanded  them  of  him,  who  refused  to  de> 
liver  them   otherwise  than  by  order  of- the 
Hou**e  of  Commons ;  This  House  humbly  de- 
sires his  majcbty,  that  he  will  be  pleased  to  re^ 
'move   the  said  sir  John  Robinson  firom  that 
trust,  and  to  appoint  sonle  other  parson  to  be 
his  LieuleoHnr  of  the  Tower." 

The  Lord  Treasurer  reported,  "  That  be  and 
the  rest  of  the.  Lords  have  pTesented  the  humble 
Address  of  this  House  to  his. majesty,  for  re- 
moving sir  John  Robinson  from  his  trust  of  be- 
ing lieutenant  of  the  Tower;  and  his  m«\}esty 
says,  he  will  return  an  Answer  thereunto  at  the 
first  sitting  of  the  House  to-morrow." 

A  Message  was  brought  from  the  OAose  of 
CouHnons,  by  sir  Henry  CapHll,  £nx  To  de- 
sire a  Conference,  opon  the  matter  delivered 
by  their  lordships  at  the  last  Conference; 

The  Answer  reiorned  was :  That  the  Lords 
have  considered  Iheir  Message,*  and  will  return 
an  Answer  by  «|6sseiigen  of  their  osfn.. 
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Ordered,  That  Mr.  Speaker  do  inue  out  a 
warrant  to  John  Tophaxn,  esq.  lerjeant  at 
arms  now  attending  this  House,  to  aathorize 
'  and  require  him,  that,  if  any  person  or  persons 
shatt  aticmpt  or  go  about  to  arrest*  imprison, 
or  detain  him  from  executing  his  office,  or  from 
'  his  attendance  upou  this  House,  to  apprehend 
such  persons,  and  bring  them  in  custody,  to 
answer  their  breach  of  privilege ;  and  to  re- 
quire and  authorize  all  persons  to  be  aiding 
and  assisting  to  him  therem. 
.  Resolved,  That  John  Topham,  esq.  seijeant 
at  arms  now  attending  this  House,  shall  have 
the  privilege  of  this  House. 

Resolved,  Thsit  sir  Henry  Capcll  do  go  up 
to  the  Lords,  to  desire  a  Conference  upon  the 
matters  dclirered  at  the  last  Conference. 

Sir  Thomas  Lee  reports,  from  the  committee, 
the  Reasons  at^rced  to  be  offered  at  the  Con- 
ference to  he  had  with  the  Lords,  upon  the 
matters  delivered  at  the  Inst  Conference: 
which  were  twice  read;  and,  with  some 
nmcndments  made  at  the  table,  severally 
agreed ;  and  are  as  followeth ;  viz. 

''  Your  lordships  iiaving  desired  the  last 
Conference  upon  matters  of  high  importance, 
concerning  the  dignity  of  the  king,  and  the 
safety  of  the  government;  the  Commons  did 
not  expect  to  hear  from  your  lordships  at  that 
Conference,  things  so  contrary  to,  and  incon- 
sistent with,  the  matter  upon  which  the  said 
Conference  was  desired,  as  were  then  deliYered 
by  ynnr  lordships. 

-**  It  was  much  below  the  expectation  of  the 
Commons,  that,  after  a  representation  in  your 
lordships'  Message  of  matters  of  so  high  import 
tance,  the  pnnicular  upon  which  the  Confer-. 
«nce  was  crounded,  should  be  only  the  com- 
*  nitment  of  four  lawyers  to  the  custody  of  their 
own  Serjeant  at  arms,  for  a  manifest  violation 
of  the  privileges  of  their  House. 

"  But  the  Commons  were  much  more  sur- 
prized, when  your  lordships  had  introduced 
the  Confereuce,  with,  an  asstirance  it  was  in 
order  to  a  good  correspondency  between  the 
two  Houses,  that  your  lordships  should  iuirac- 
diateljr  assume  a  power  to  judge  the  order  of 
the  House  of  Commons,  for  the  imprisonment 
of  Mr.  Serjeant  Pack,  sir  John  Churchill,  Mr. 
'Serjeant  Pembertouj  and  Mr.  Charles  Porter, 
to  be  illegal  and  arbitrary,  and  the  execution 
thereof  a  great  indignity  to  the  king's  majesty, 
with  many  other  high  reflections  upon  the 
-}{ouse  of  Commons,  throughout  the  whole 
Conference;  whereby  your  lordships  hatit  con- 
demned'the  whole  House  of  l^ommons  as  cri* 
minal;  Which  is  without  precedent,  or  exam- 
ple, or  any  ground  of  reason  so  to  do. 

**  It  is  not  against  the  king's  dignity  for  the 
House  of  Commons  tp  punish  by  imprisonment' 
a  commoner,  that  is  guilty  of  violatina  their 

Jiririleges,  that  being  according  to  the  known 
aws  and  custom  of  parliament,  and  the  right  of 
their  privileges,  declared  by  the  king^  royal 
predecessors  in  former  p«rliam«its;  tsd  by 
nimself  in  this. 


Dr.  SUfiey^s  Jppet^.       [116f 

**  But  your  lordships  elaiming  to  be  the  su« 
proma  court,  and  that  his  majesty  is  highest 
in  his  royal  estate  in  the  court  of  judicaturOy 
there  is  a  diminution  of  the  dignity  of  the  king; 
who  is  highest  in  bis  royal  estate,  in  full  oarlx»* 
roent;  land  is  derogatory  to  the  aiithoriiy  of 
the  whole  parliament,  by  appropriating  it  to 
yourselves. 

'*  The  Commons  did  not  infringe  any  privi« 
leges  of  tlie  House  of  Peers,  but  only  defend 
and  maintain  their  own ;  On  the  other  side, 
your  lordships  do  highly  intrench  upon  the 
rights  and  privileges  of  the  House  of  Commons, 
denying  them  to  be  a  court,  or  to  have  any 
authority  or  power  of  judicature ;  which,  u 
admitted,  will  leave  them  without  any  authO" 
rity  or  power  to  preserve  themselves. 

*'  As  to  what  your  lordships. call  a  transcen- 
dent invasion  of  the  rights  and  liberty  of  the 
subject,  and  against  Magna  Cbaria,  the  Peti- 
tion  of  Right,  and  many  other  laws ;  the  House 
of  Commons  presume,  that  your  Iptdships 
know,  that  neither  the  Great  Charter,  tlie  Pe- 
tition of  Right,  nor  many  other  laws,  do  take 
away  the  law  and  custom  of  parliament,  oHof 
either  Hnose  of  parliament ;  or  else  your  lord- 
ships have  much  foigptten  the  Great  Charter, 
and  those  other  laws,  in  the  several  judgments 
your  lordships  have  passed  upon  the  king's  sub* 
jects,  in  cases  of  privilege. 

*'  But  the  Commons  cannot -find,  by  Magna 
Charta,  or  by  a'nv  other  law  or  aacient  custom 
of  j>arliament,  mat  your  lordships  have  any 
jurisdiction,  in  cases  of  appeal  from  courts  of 
equity. 

**  We  are  fortJier  commanded  to  acqtmint 
you,  that  the  enlargement  of  the  said  persona 
imprisoned  by  order  of  the  House  ot  Com- 
mons, by  the  Gentleman  Usher  of  the  Black 
Rod  ;  and  the  prohibition,  with  threats  to  all 
officers  and  other  persons  whatsoever,  not  to 
recexTe  or  detain  them,  is  an  apparent  breacb 
of  the  rights  and  privileges  of  the  House  of* 
Commons:  and  toey  have  therefiire  caused 
them  to  be  retaken  into  the  custody  of  the  Ser* 
jeant  at  Arms,  and  hath  committed  them  to 
the  Tower. 

'<  As  to  the  Parliament4loll  of  1st  Hen.  4. 
caused  to  be  read  by  your  lordships  at-  the  laig 
Conference,  but  not  applied,  the  Commons  a^ 
prehend  it  doth  not  concern  the  casein  ques- 
tion ;  for  that  this  record  was  made  npoo  oc- 
casion of  judgments  given  bf  tlie  lords,  to  de» 
pose  and  imprison  their  lawful  king ;  to  which 
tite  Commons  were  tmwilliag  to  be  made  par- 
ties :  and  therefore  the  Commona  conceive  it 
will  not  be  for  the  honoor  of  your  lordships,  to 
make  further  use  of  that  record. 

^  Bat  we  are  commanded  to  read  to  voar 
lordsliips  the  Parliameat-Boll  of  the  4th  of  Ed- 
ward the  Srd,  n.  6 ;  which  if  your  lordships 
please  to  consideT,  they  doubt  not  b«t  yovr 
lordships  will  find  occasion  to' -apply  it  to  die 
present  porpose.** ' 

Sir  Hen.  Capell  repasts,  that  he  had  atttsd- 
ed  the  Lords,  to  desire  a  Conforeoce:  and  that 
the  Lords  iMidr  Aiwivtr,  that  they  woold  re* 
turn  Answer  by  mcsseageri  of  their  own. 
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Kooss  OF  ^JoEMy  Jine  5. 

Tlie  Lord  Trea«ui«r  reported,  '<  That  Uis 
uuyettj  iotendt  to  give  cbeir  Fordships  An  An- 
$wcr  CO*  their  Address  about  removing  the  lie«- 
tenanl  of  the  Tower  himMlf:  thcre^re  tl  is 
his  majesty'* pleasure^  that  this  House  do  wait 
upon  him  in  toe  baoquetting  bouse  at  Whitehall 
at  four  of  the  olock  tfaii  afteriKKm  ;  and  his 
flwjesty  desires  their  lordships  would  ai^oiirn  to 
that  time.'' 

He  was  further  commanded  to  let  their  lord- 
ships  know,  **  That  his  m^esU  had  sent  the 
like  Message  to  the  House  of  Commons." 

The  JU>rds  agreed  to  meet  here  half  an  hoar 
after  three  of  the  dock  ;  and  go  in  a  hodj  to 
Whitehall,  to  attend  his  mijestj. 

Hour  ot  Commovs,  June  5. 

Jfr.  Secretary  Coventry  acquainted  the 
Bouse,  that  it  was  his  maiesty's  desire,  that  the 
.  House  would  adjourn  tilTlbiir  of  ihe  clock  in 
the  afteNiooii,  and  that  both  Houses  should  at 
that  time  attoid  him  in  the  baosoetting  houee 
at  WhitefaaiL 

A  debate  arising  toudiing  the  removal  of 
John  Topham,  eaq.  Serjeant* at  Anns  in  ordi- 
jiaiy,  attending  the  House  yesterday,  the  far- 
ther debate  thereof  was  adjourned  till  69^  of  the 
clock  in  the  aftemooa.  And  then  the  House 
aiyeuniad  tiU  four  in  the  aAemdoa. 

HOYTSE  OT  LOUDS,  Juue  5^  p,  M. 

The  Hoaee  #m  adjoai^  till  five  of  tlie 
dock ;  and  the  Lords  went  to  attend  t)ie  king 
At  Whitehall.  The  Losds  being  returned,  the 
House  was  returned. 

Then  the- Loid  Keeper  se^rted,  «  That  iim 
Lords  and  Coosmons  attended  the  king,  in  the 
fianquetting  House  at  Whitehall,  ibis  afternoon ; 
where  his  majeety  told  cbeoii  lie  had  something 
So  say  wbereu  be  desired  he  mi^t  not  be  mis- 
taken, and  thereiope  bad  put  it  in  writing." 

Which  the  Lord  Keeper  read  as  followeth  s 
**  My  Lerds  and  Gentlemea ; 

'<  You  laaf  reeMmber  that  at  the  meeting  of 
this  session,  I  told  you,  no  endeavouis  would 
be  wAtiag  to  make  the  continuance  of  this 
^^arliaaieDtviipraoticabte.  1  am  sorry  that  ex- 
^wrience  bath  to  <piickly  shewed  you  the  truth 
x»f  what  I  then  said :  Mt  1  hope  you  are  ail 
eoosinoed  that  tbe  intent  oT all. this,  in  the  con- 
trivers, is  to  proeuse  a  dissolution.  1  confessy  I 
look -upon  it  as  a  most  mshcious  ilesign  of  thoee 
who  ore  enemies  to  me  and  te  the  church  of 
England ;  and  were  the  oontrifers  known,  I 
shoaid  not  doubt  but  tbe  ^hshke  of  their  prac- 
tices would  alone  be  a  means  of  bringing  the 
Houses  M  a  good  understanding.  But,  since  I 
oantt»t  prescribe  any  %vav  bow  to  arrive  at  the 
discovery  of  it,  I  must  tell  you  pkinly  my  opi- 
nioo,  that  the  means  of  comiqg  to  any  compo- 
•ure  lietwiat  younelvies  cannot  be  without  ad- 
mitting of  such  full  Confen*Jtes  as  either  con- 
vince ante  akiother  by  tbe  reasons  thea  ofimd, 
•r  miabie .  me  to  judge  rigMjF  of  the  diffisren- 
ees  wfaeD  all  hath  beat  said  opon  both  aidas 


which  the  matter  wiU  afford :  for  I  sms  wtot  to 
suffer  these  differences  to  grow  to  dieawjers  in 
the  whole  iio^Ldom,  if  I  can  pravasit  it ;  emd  I 
am  sure  ray  judgment  shaU  alwaya  beiai|Mrtial 
between  my  two  Houses  of  jwrliamcfil :  but  I 
must  let  yon  know,  that  whilst  yon  aie  in  de- 
bate, aboot  your  privileges^  I  wiU  uot  aufier  my 
owp  to  be  invaded. 

**  I  have  nothing  moie  to  say  to  joti  at  thii 
time ;  but  to  desipe,  as  I  did  when  we  met  £rst, 
that  you  would  consider,  and  not  suffer  ill  mens 
devi^nsto  hinder  this  session  fnun  a  happy  coc- 
dusion." 

After  this,  his  majesty-  said  to  tbs  Lords, 
**  That  be  would  give  them  an  Anawer  to  their 
Address  concemiog  the  removal  of  the  Lieats^ 
nant  of  the  Tower,  so  soon  as  theic  lordahips 
should  return  to  their  House ;  thinking  ii  owt 
fit  to  do  it  before  tbe  House  of  ConuBOus,** 

Then  tbe  Lord  Treasurer  report  edj  ^  T)»at 
his  majesty's  Answer  to  tbe  Lords*  Address,  f«r 
the  removiqg  sir  John  Robinson  from  heicg 
Lieutenant  of  the  Tower,  is,  That  hi»  oii^esiy 
hath  considered  the  circumstances  of  that  mat- 
ter, and  is  not  satisfied  how  with  justio*  he  can 
remove  him." 

Hotma  or  Comniis,  Jium  5,  p.  at. 

The  House  then  took  into  consideration  his 
majesty's  Speech,  and  resolved  item.  cpa.  That 
the  humble  Thanks  of  this  House  be  returned 
to  his  majesty,  for  the  giracioos  expreasioos  in 
bis  speech  this  day  made  to  both  Uoo«es  of  |>ar* 
liament;  and  such  members  of  this  boose  as 
are  of  his  mnjesty's  privy-council  ^are  ilesired 
to  present  the  bumble  thanks  of  this  lloota  to 
his  majesty. 

Resulv^,  That  it  doth  not  appear  to  this 
Honse^  that  any  member  thereof  hath  either 
contrived  or  promoted  tbe  di6Serence  between 
the  two  Houses  uf  parliament;  or  in  attertiqg 
tlie  rights  of  the  Commons  of  Bnalaod,  and 
Uie  privileges  of  this  House ;  or  to  have  done 
any  thing  inconsistent  with  his  duty,  or  the 
trust  reposed  ia  him. 

Hoi7SE of  LoBm,  JtmeT. 

Tbe  Serjeant  at  Arms  atteoding  this  House 
was  called  upon,  to  give  an  account  what  he 
hath  done  in  the  execution  of  the  delivery  of 
(he  four  writs  of  Habeas  Corpus  delivered  tp 
him  by  the  Lord  Keeper.  And  he  §ave  this 
account  following: 

**  In  obedience  to  your  lordships*  commands, 
I  received  firom  the  right  boo,  the  lord  keeper 
of  tbe  great  seal  of  England,  about  half  an 
hour  past  ettlit  of  tbe  dock,  or  thereabouts, 
four  writs  of  Habeas  Corpus ;  and  immediately 
I  did  repair  to  the  Tower,  ^nd  delivered  them 
to  the  Lieuteiuint,  of  the  Tower ;  and  after  he 
received  them,  he  desired  me  to  present  his 
humble  duty  and  service  to  this  hooourabie 
house,  and  that  he  should  jjUshisdoty  inasmuch 
as  in  him  lay  to  both  houses ;  and  desired  me 
to  let  the  right  hon.  the  lord^  keeper  know, 
that  he  would  wait  upon  him  to*morro«  luoriw 
i^  j  or  words  to  that  effStct*'' 
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'  Thm  the  Lord  Keeper  gave  the  bovM  an 
accoant  of  fif  Joha  lUbioton^s  coming  to  him 
early  thu  moniing :  **  That  he  acknowledged 
tha  receipt  of  the  Habeas  Corpus ;  and  would 
Imft  excused  himself  to  hh  lordshipi  by  reason 
of  some  votes  or  orders  of  the  House  of  Goro- 
inon%  which  his  lordship  would-  net  examine ; 
but  told  him,  the  writs  were  not  returaable  to 
biffl.  but  tu  the  Lords  in  parliament  v»base  sep- 
vaat  the  lieutenant  of  the  Tower  is,  and  ought 
to  do  his  duty  according  to  law," 

The  Oeoileman  Usher  of  the  Black  Rod  was 
commanded  to  enqiixre  without,  wliethcr  tho 
Lieutenant  of  the  Tower  did  appear ;  who  re* 
turned  this  account  "  that  the  lieutenant  did 
not  appear." 

Whereupon  the  Rouse  commanded  the  ser* 
jeaat  at  arms  to  go,  with  his  mac^  into  West- 
minstei^bali,  and  make  O  yes  three  times,  and 
then  make  proclamation  in  these  words:  "  Sir 
-John  Robinson,  Lieutenant  of  the  Tower,  come 
forth,  and  return  the  writs  of  Habeas  Corpus 
before  the  Lords  in  parliament,  as  you  are  com- 
manded.*' 

The  Serjeant  at  Arms  gave  the  House  an 
account  '<  that  be  had  made  proclamation,  at 
the  top.  of  the  stairs  between  the  court  of 
Chancery  and  the  court  of  Kind's- bench  in 
Westminster^hall,  to  command  sir  John  Ro- 
binson to  return  the  writs  of  Habeas  Corpus 
before  tlie  Lords  hi  parliament,  as  he  was  com- 
manded.'' 

Upon  coniideraCion  what  to  do  next : 

The  Lord  Keeper  gave  an  account,  "  That 
the  Order  yesterday  was  directed  to  the  cor- 
sitors^  to  prepare  the  writs  of  Habeas  Corpus ; 
whereas  the  said  writs  should  hartf  been  made 
by  the  clerk  of  the  erownln  Chancery."  - 

Hereupon  the  House  had  the  (Opinion  of 
the  Judges  this  day  present;  vis.  The  Lord 
Chief  Juitice  of  the  court  of  Common  Plens, 
and  Judge  Atkini. 

And  these  two  questions  were  propounded 
to  (hem: 

*'  Whether  these  writs  of  Habeas  Corpus, 
sealed  with  tha  great  seal  of  Eneland,  be  ef- 
fectual in  hkw,  though  the  writs  be  written  by 
the  cursitors,  and  «iot  by  the  clerk  of  the 
crown  ?• 

The  Opinion  of  the  Judges  was,  **  That  the 
writs,  being  under  the  great  seal  of  England, 
are  good  and  efiectual  in  law,  by  what  hand 
soever  they  were  written." 

'*  Whetlier  there  may  an  alias  Habeas  Cor- 
pus be  issued  out  of  tlie  office  of  -the  clerk  of 
Che  crown,  notwitnstanding  the  former  were 
issued  out  lA  aforesaid,  and  not  returned  by 
the  lienttnant  of  the  Tower  ?*' 

And  the  Opinion  of  the  Judges  is,  ^  Thnt 
an  alias  Habeas  Corpus  is  good  in  law,  and 
well  issued  in  that  case ;  else  it  were  in  the 
power  of  the  gaoler,  by  the  not  returning  the 
first  writ,  to  binder  the  issninE  out  of  an  alias." 

Thei  same  Opinion  Mr.  Attorney  General 
was  of. 

Upon  this,  the  House  made  this  Order  fol- 
lowing : 


**  Forasmucbas  oath  hath  been  made,  tbac 
fnur  wrisa  of  Habeas-  Coipos  hnve  been  de- 
livered to  the  Lieutenant  of  the  Tower,  return- 
able in  parliament  this  day,  which  are  not  re- 
turned :  It  is  ordered^  That  the  derk  of  the 
crown  in  Chancery  do  prepare  four  several 
and  respective*  write  of  alias  Habeas  Corpus 
(with  a  penalty  of  40/.  in  each  writ  to  be  con- 
tained),  to  btf  sealed  by  the  Lord  Keeper  of 
the  great  seat  of  En^nd,  and  directed  to  the 
Lieoteoant  of  the  Tower,  and  returnable  into 
the  House  of  Peers,  for  bringing  the  bodies  of 
Edward  Peck  Serjeant  at  law,  sir  John 
Chnrehill  knight,  Francis  Pemberton  serieant 
at  law,  and  Charles  Porter,  esq.  counsellor  at 
law,  with  the  cause  of  their  commitment,  to 
the  House  of  Peers,  to-morrow  morning,  at  ten 
of  the  dock;  and  that  the  Serjeant  at  Arms 
attending  this  House,  or  his  deputy,  be,  and  is 
hereby  required  to  carry  the  said  wrib  to  the 
Heuunant  of  the  Tower  for  that  purpose.*' 

A  Message  was  broi^ht  from  the  Henae  of 
Commons,  by  sir  Thomas  Littleton  and  ethefT{ 
"  For  preserving  a  good  correspondence  be* 
tween  the  two  Houses,  he  was  commanded  to 
put  their  lordships  in  mind  of  a  Message  from 
the  House  of  Cominoos  lately,  to  dcmre  a  Con- 
ference, concerning  the  matter  of  the  last  Con- 
ference; to  which  the  Lords  had  returned  this  - 
Answer,  Hiat  they  would  send  an  Answer  by 
messengers  of  their  onn." 

House  ov  Cemiovs,  fyne  r. 

The  House  resumed  the  adjourned  debate 
concerning  John  Topham,  eso.  serieant^at  arms. 

Resolved,  That  what  John  Topham«  esq. 
Serjeant  at  arms  attending  this  House  did,  in  re- 
takioe,  bringing  in  custody,  and  conveying  to 
the  Tower,  sir  Jo.  Churchill,  Mr.  Serjeant 
Peck,  Mr.  Serjeant  Pemberton,  and  Mr.  Ch, 
Porter,  was  in  pursuance  of  his  duty  and  by  the 
order  of  the  House. 

Resolved,  That  the  further  debate  concern- 
ing Jo.  Tonhnm,  esq.  serjeant  at  arms,  be  ad- 
journed til]  Wednesday  morning  next. 

A  copy  of  en  Order  of  the  Lords  spiritual 
and  temporal  in  parliament  assembled^  dated 
the  31st  of  May  last,  and  served  on  sir  John 
Fagg  on  Friday  last,  was  tendered  and  read ; 
whereby  the  Lords  have  ordered  to  hear  coun* 
sel  at  the  bar,  in  the  cause  upon  the  Appeal 
there  brought  by  Thomas  Shirley,  esq.  against 
the  said  sir  John  Fagg,  and  the  Answer  there- 
thito  on  TViesday  the  8th  of  this  instant  June, 
at  ten  o*clock  in  the  forenoon :  And  a  debate 
arising  thereupon ; 

Resolved,  nem,  con.  That  as  to  the  case  of 
Appeal,  brought  against  sir  John  Fagg  in  thtf 
House  of  Lords,  sir  John  Fagg  shall  have  the 
protection  and  the  assistance  of  this  House, 

Resolved,  nan.  con.  That  if  any  penon  or 
persons  shall  be  aiding  or  assisting  in  putting 
m  execution  any  Sentence  or  Judgment  that 
shall  be  given  by  the  House  of  Lords,  upon  the 
Appeal  Drought  by  Dr.  Shirley,  against  sir 
Johh  Fagg,  a  member  of  "this  House;   such 
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penon  avd  penont  •hall  ba  adJQiigMlMid  taken 
U>  be  betrayera  «)f  ilie  ri^bu  and  liberiies  of 
thtt  Coomioos  of  Euglaod,  and  the  privileges 
of  this  Uouae ;  and  shall  be  proceeded  against 
accxudiogly. 

Ordered,  That  these  Votes  be  made  pablic, 
by  setting  tbeio  up  in  Westminster-ball,  and  in 
the  lobby  of  this  House :  And  that  the  clerk  of 
the  House  do  take  care  to  see  it  done. 

The  House  being  informed,  that  the  House 
of  l:4irds  have  ordered  a  Habeas  Corpus  to 
issue  forth  under  the  great  seal,  for  bringing 
sir  John  Churchill,  Serjeant  Peck,  Serjeant 
Pemberton  and  Mr.  Charles  Porter,  to  the  bar 
of  tlieir  House ; 

Ordered,  That  those  members  that  were  ap- 
pointed to  inspect  the  Journals  of  the  House  of 
Lords,  in  tlte  case  of  the  Lords*  proceeding* 
touching  the  making  navigable  the  rivers  in  the 
counties  of  Hertford  and  Bedford,  do  inspect 
the  Journals  and  Minutes  of  the  proceedings 
of  the  House  of  Lords,  touching  the  commit- 
ment of  the  said  sir  Jo.  Churchill,  Mr.  Serj. 
Peck,  fVr.  Serj.  Pemberton  and  Mr.  Cb.  Porter^ 
by  order  of^iiis  House. 

June  7,  p.  m. 

Sir  Thomrts  Littleton  reports.  That  in  pur- 
suance of  the  Order  of  the  House,  the  Coin- 
mittee  appointed  to  inspect  the  Journals  of  the 
Uoiue  of  Lords,  went  to  Mr.  Browne's  houee  ; 
and  that  Mr.  Walker  went  to  Mr.  Browne  to 
acquaint  him  therewith :  And  that  Mr. 
Browne  returned  this  answer,  That  he  could 
not  shew  the  Minutes,  or  acquaint  them  with 
any  thing  that  bath  been  done  this  day. 

Resolved,  nem,  ron.  That  no  person  com- 
mitted for  breach  of  privilege  by  order  of  this 
House,  ought  to  be  discharged  during  the  session 
of  parliament  but  by  order  or  warrant  of  this 
House. 

Resolved,  nem.  con.  That  the  Lieutenant  of 
the  Tower  id  receiving  and  detaining  in  cus- 
todjr  sir  John  Churchill,8erjeaDt  Peck,  Serjeant 
Pembertou  and  Mr.  Porter,  perfurmed  his 
duty  according  to  law  :  And  for  so  doing  be 
shall  have  the  assistance  and  ptolection  of  this 
House.  ^ 

Resolved,  nem.  con.  That  the  Lieutenant  of 
the  Tower,  in  case  he  hath  received  or  shall  re- 
ceive any  writ,  warrant,  order  .  or  command* 
ment  to  remove  or  deliver  any  person  or  per- 
sons conmiitted  for  breach  of  privilege,  by  any 
order  or  warrant  of  this  House,  sballooi  make 
any  return  thereof|  or  yield  any  obedience 
thereunto  before  be  hath  first  acquainted  this 
House,  and  received  their  order  and  directions 
bqw  to  pit>ceed  therein. 

Ordered,  That  theseHesolves  be  immediately 
sent  to  tbe  Lieutenant  of  the  Tower. 

June  8, 1675. 

Ordered,  That  a  Message  be  sent  to  the 
Lords  to  acquaint  them,  That  in  order  to  pre- 
serve a  good  correspondency  between  tbe  two 
Houses,  ttie  knights,  citizens  and  burgesses  in 
|iarltameot  atsembM|  had  stnt  to  remind  tbeir 
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fer^nce  was  desired  with  tibem  by  tltsa  House, 
upon  the  matters  dfliverttd  at  ibe  last  Coi»> 
fereoce  by  the  Lords :  And  that  air  TinMaas 
Littleton  do  go  up  to  the  LonU  wiib  tbe  sau 
Message. 

Sir  John  Robinson,  Lieutenant  of  tbeTo7ei% 
gives  an  account  to'the  House  of  bis  Tecrivic;; 
the  persons  committed  to  the  Tower  icto  L.s 
custody,  in  obedience  to  the  Order  of  tt'is 
House ;  and  that  the  black  rod  conning  after- 
wards with  an  Order  from  the  Lords,  and  dc> 
manding  them  oat  of  hh  custody,  be  denied  :  > 
deliver  ibem  because  they  were  coniMiitted  b\ 
Order  of  this  House:  And  that  after  he  L-.l 
received  the  Votes  of  this  Ijouse  last  n'»ght,  re- 
lating to  the  said  persons  now  prisoners  in  i\  e 
Tower  by  Order  of  this  House,  sir  George 
Charnock  serj  cant  at  arm^,  attend  i'lg  the  Lord 
Keeper  of  the  great  seal  of  £nglanil,  brof«»^l: 
him  foar  several  writs  of  Habeas  Corpus  undrr 
the  great  sc4l  of  England,  for  bringing  the  sa:  J 
several  persons  this  moruing  at  ten  o'clock,  be- 
fore his  majesty  in  hi^  present  parliament  at 
'Westminster:  and  that  he  did.  Recording  to 
the  vote  of  this  House,  humbly  crave  tbe  ad-> 
vice  and  direction  of  this  House,  what  \te 
should  do  thereiu. — And  the  matter  being  de- 
buted ;* 

Resolved,  That  the  Tftanks  of  tUe  House  be 
given  to  the  said  sir  John  Robinson. 

.  Mr.  Speaker  did,  by  the  direction  of  tbe 
House,  iotimute  to  sir  John  Robinson  Lieut<>- 
oant  of  the  Tower,  that  he  sboold  forbear  to 
return  the  said  writs  of  Habeas  Corpus ;    ac- 

?uaiatioe  him,  that  it  was  tbe  opinion  of  that 
louse,  that  he  could  be  in  no  danger  in  not  re- 
turning the  same. 

The  several  writ^  of  Habeas  Corpos  issued 
out  under  the  great  seal  of  England,  and  di- 
rected to  sir  John  Robinson,  Lieutenant  of  tbe 
Tower,  for  brinyng  the  bodies  of  Mr.  Serjeant 
Peck,  Mr.  Serjeunt  Pemberton,  sir  John 
Churchill  and  Mr.  Porter,  before  bis  majesty 
in  his  present  parliament  at  Westminster,  ab«>at 
'ten  oVJock  tliis  morning,  being  severally  read; 
and  tbe  matter  debated  ; 

Resolved,  That  the  Committee  that  was  yes- 
terday appointed  to  inspect  the  Journals  of  the 
Lords'  House,  do  inspect  the  said  Journals  and 
see  what  proceedings  hath  been  since  bad 
there,  concerning  Mr.  Serjeant  Peck,  Mr.  Ser- 
jeant Pemberton,  sir  John  Cburcbill  and  Mr. 
Porter ;  and  report  the  saiile  to  tbe  House. 

Resolved,  That  it  be  referred  to  tbe  Com- 
mittee formerly  appointed  to  inspect  the  Lords' 
Journals,  and  all  the  gentlemen  of  tbe  long 
robe,  or  any  three  of  tkem,  to  inspect  and 
search  all  such  rolls,  records  and  entries*  as 
they  shall  think  necessary  ;  and  see  wbat  pre* 
cedents  they  can  £od  in  cases  of  like  nature, 
concerning  writs  of  Habeas  Corpus  and  returns 
thereof;  and  to  report  the. state  of  tbe  whole 
matter,  with  their  opinions  therein,  to  tbe 
House  to-morrow  morning :  And  tbey  are  to 
meet  at  three  o'clock  this  afteruooo,  in  the 
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Speoker's  chamber  t    And  «re  empowered  to 

•cod -tbf  penons,  papers  and  records. 

Ordered,  That  all  committees  tliat  were  to 
.tit  this  afternoon  (except  tlie  said  comiuittee 
last  appointed)  be  adjourned. 

Resolved,  That  the  further  debate  of  the 
matter  toucbins  tbe  writs  of  Habeas  Corpus, 
directed  and  delivered  to  tbe  Lieutenant  of 
the  Tower,  be  adjourned  till  to-morraar  morn- 
ing. 

June  9. 

Sir  Thomas  Clarges  reports,  from  the  com- 
mittee, to  whom  it  was  referred  to  search  for 
Precedents,  touching  writs  of  Habenti  Corpus 
returnable  in  parliament ;  That  tbe  Committee 
had  found  several  precedents  of  writs  of  Habeas 
Corpus  returnable  in  parliament,  and  had 
considered  of  tbem;  and  that  the  committee 
thereupon  had  agreed  upon  four  resolves, 
to  be  presented  to  the  House:  Which 
he  read  ^in  his  place ;  and  afterwards, 
delivered  the  same  in  at  the  clerk's  table  : 
Where  they,  being  twice  read,  were,  upon  the 
Qtiestion,  severally  agreed  :  and  are  as  follow- 
ctb: 

Resolved,  nem.  con.,  That  no  commoners  of 
tlnglatid,  committed  by  order  or  warrant  of  the 
House  of  Commons  for  breach  of  privilege  or 
contempt  of  that  House,  ouj^t,  without  order 
of  that  House,  to  be  by  any  writ  of  Habeas 
Corpus,  or  other  autfiority  whatsoever,  made 
to  appear,  and  answer,  and  do  and  receive  a 
determination  in  tbe  House  of  Peers,  during 
the  session  of  parliament,  wherein  such  person 
wiis  so  comiuitted. 

Resolved,  nem.  con..  That  the  order  of  the 
House  of  Peers,  for  the  hsuing  out  of  writs  of 
Habeas  Corpus,  concerning  serjeant  Peck,  sir 
John  Churchill,  serjeant  Pemberton,  and  Mr. 
Charles  Porter,  is  insutiicient  and  illegal ;  for 
that  it  is  general,  and  expresses  no  particular 
cause  of  privilege  ;  and  commands  the  king's 

treat  seal  ta  be  put  to  writs  not  returnable 
efore  the  said  House  of  Peers. 

Resolved^  nem.  con.,  That  the  Lord  Keeper 
be  acquainted  with  tiiese  resolutions ;  to  the 
end  that  the  said  writ  of  Habeas  Corpus  may 
be  superseded,  as  contrary  to  law,  and  ihe  pn« 
vilcfres  of  this  House. 

Resoled  nem.  con..  That  a  Message  be  »ent 
to  the  Lords,  to  acquaint  them,  that  serjeant 
Peck,  sir  John  Churchill,  serjeant  Pemberton, 
and  Mr.  Charles  Porter,  were  committed  by 
order  and  warrant  of  this  House,  for  breach  of 
tl»e  privilege,  and  contempt  of  the  authority  of 
this  Honse. 

Resolved,  That  a  Conference  be  desired 
with  the  Lords,  upon  the  subject  matter  of  tbe 
last  Conference. 

'  A  Messagd"  wai  this  day  sent  firom  his  ma- 
jl!sty  in  the  House  of  Lords,  by  sir  Edward 
Carteret,  Usher  of  the  Black*Rod,  commanding 
this  honourable  House  to  attend  His  majesty 
forthwith  in  the  House  of  Peers;  and  ac- 
cordingly Mr.  Sp(taker  vteftC  up  with  the  House, 
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where  bis  majesty  was  pleased  to  make  tbe  fol« 
lowing  Speech  to  diem : 

"  My  Lords  and  Gentlemen, 

'<  I  think  I  have  given  sulficienc  evidence  to  the 
world,thati  have  not  been  wantin;;on  my  parr,  in 
mv  endeavours  to  procure  the  full  satisfaction  of 
all  my  subjects,  in  the  matters  both  of  reliT 
gion  and  property :  I  have  not  only  invited 
yott  to  those  considerations  at  our  first  meet- 
ing, but  I  have  been  careful,  through  this 
whole  session,  that  no  concern  of  my  own 
should  divert  you  from  them. 

''  Besides,  as  I  had  Only  designed  the  matter 
of  it  to  be  tbe  procuring  of  good  laws,  so  for 
the  gaining  of  them,  I  have  already  waited 
much  longer  than  I  intended;  and  should 
have  been  contented  still  to  have  continued 
mV  expectation,  had  there  any  hopes,  remained 
of  a  good  conclusion i  But  I  mubt  confess,  the 
ill  designs  of  our  enemies  have  been  too  pre« 
Talent  against  those  good  ones  I  had  proposed 
to  myself,  in  behalf  of  my  people;  and  thoso 
unhappy  dilferences  between  my  two  Houses 
aregrown  to  such  a  height,  that  I  find  .no  po»- 
sible  means  of  putting  an  end  to  them,  but  by 
a  prorogation.  It  is  with  preat  unwillingness 
that  1  make  use  of  this  expedient,  having  al« 
ways  intendejd  an  adjoarnment  for  the  preserv* 
ing  of  sueh  bHls  as  were  unfiui^hed.  But  mj 
hopes  are,  that  by  \h\i  means  the  present  uc« 
casion  of  difierences  being  taken  away,  yQU 
wiirbe  so  careful  hereafter  of  the  public,  as 
not  to  seek*  new  pnes,  nor  to  reviie  the  old. 

"  I  intend  to  meet  you  h^re  again  in  winter^ 
and  liave  directed  my  Lord-Keeper  to  pri>» 
rogjue  yoa  till  the  iSth  of  October  next." 

.     October  13,  1€75. 

The  King  came  to  tlie  House  and  began  tbuf  t 

**  I  meet  you  nQtv  with  more  than  an  usual 
concern  for  the  event  of  thii  sc&sion  ;  and  t 
know  it  is  but  what  may  be  reasonably  ex« 
pected  from  the  care  I  have  for  the  preserva- 
tion of  the  government.  The  causes  of  the  last 
prorogation,,  as  I  for  my  part  do  not  desire  to^ 
remember,  so  I  hope  na  man  else  will,  unless 
it  be  to  learn  from  thence  how  to  avoid  the 
like  Occasion  foV  the  future  :  And  I  pray  con- 
sider how  fatal  the  consequences  may  be,  and 
how  little  benefit  \S  like  to  redound  fb  the 
people  by  it.  However,  if  any  of  that  kind 
ft  hall  ari^e,  I  desire  you  would  defer  those  de* 
bates,  till  you  have  brouglit  such  public  bills  to 
perfection,  ns  nmy  conduce  to  tlic  good  and 
safety  of  the  kingdom.'*  [The  rest  of  the 
speech  relates  to  his  majesty's  recoirincnding 
the  security  of  the  protestant  religion,  the  sup- 
ply for  building  ships,  and  public  debts,  &c. j 

Then  the  lord  Finch;  by  his  majesty's  order, 
made  a  Speech  to  both  Houses,  recommending 
unanimity,  and  making  gaud  laws^  and  the  care 
of  religion,  &c. 

House  of  Loans.    October  19. 

A  Petition  was  presented  to  the  House,  from 
Thomas  Shirley,  to  desire  a  day  for  hearing 
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the  cause  depesdiog  in  this  Ilonse  (he  Ust 
ti(»ii,  between  him  and  sir  Johii  Fagg,  which  is 
now  sine  die. 

But,  in  rcj^ard  some  matter  in  his  majestj's 
Speech  ou  the  ISth  of  October  instant  will  con- 
cern this  Petition,  the  House  appointed  his 
majesty's  Speech  to  be  first  read,  according  to 
the  order  of  the  14tb  of  October  instant. 
Then  his  mtjestj't  and  the  Lord-Keeper's 
Speech  wer«  read  throughout.  And  afterwards 
the  first  paragraph  waaread,  being, 

**  The  causes  of  the  last  prorogation,  as 
I,  for  my  part,  do  not  desire  to  remem- 
ber, so  I  hope  no  man  else  will,  unless  it  be  to 
learn  from  thence  how  to  avoid  the  like  occir 
^iims  for  the  future ;  and  I  pray  consider  liow 
fatal  the  coosequeoccs  may  be,  and  how  little 
beneii*  is  lilce  to  redound  to  the  people  by  it: 
Howevert  if  any  thing  of  that  kind  skall  arise, 
I  desire  you  would  deter  those  debates,  till  you 
hav^  brotuht  soch  public  bills  to  perfection  as 
may  congee  to  tlte  good  and  safety  of  the 
kinedom.'' 

And,  after  a  loi^  debate.  It  is  ordered, 
That  this  debate  be  adjourned  till  to-morrow 
Morning,  at  10  of  the  clock;  and  nothing  to 
totcrvene. 

October  90. 

Accord m^  to  the  order  yesterday,  the  hcnse 
proceeded  in  the  debate,  which  was  then  ad- 
journed till  this  day ;  and,  for  the  freer  debate 
tnereof,  the  House  was  adjourned  into  a  Com- 
mittee. 

The  House  being  resumed;  It  was  moved, 
**  That  the  last  Petition  of  Thomas  Shirley 
might  be  read  i"  Which  was  done.  And,  after 
a  long  debate,  it  is  ordered.  That  this  House 
'  shall  be  adjourned  to  Monday  morning  next,  at 
ten  of  the  clock.* 

The  Earl  of  SaAFTSBuav's  Speech  in  the  House 
of  Lords,  upon  the  Debate  of  appointing 
a  day  for  the  hearing  Dr.  Shirley's  Cause, 
the  SOth  of  October,  1675. 

"  My  Lords, 
*^  Our  all  is  at  stake,  and  therefore  you  must 
give  me  leave  to  speak  freely  before  we  part 
with  it    My  lord  bishop  of  Salisburyf  is  of  opi- 

*  *^  Some  tbou^|i^that  the  king  had  consent- 
ed to  the  renewal  of  this  Appeal-dispute,  as 
disliking  the  warm  proceedings  of  both  houses ; 
of  which  opinion  was  Marvell.  Others  believ- 
ed that  the  lonk  of  the  country  interest  had 
persuaded  the  doctor  thereto,  with  a  view 
thereby  to  kindle  such  a  flame  between  the  two 
bouses,  ab  should  oblige  the  king  either  to  pro- 
rod(ue  or  dissolve  them ;  tJie  said  lords  appre- 
henduig  that  if  this  parliament  should  sit  much 
longer,  the  majority  might  be  gained  over  by 
places  and  money,  so  as  to  become  quite  obse- 
quious to  the  court ;  and  this,  Savile  lord  Hali- 
fai,  t^en  in  the  interest  of  lord  Shaftsbury,  his 
uncle,  told  sir  Jolm  Reresby  was  his  opinion.'* 
lUlph. 

t  Dr.  Seth  War4  the  learned  iBAthematician. 
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nion.  That  we  should  rather  appoint  a  day  to 
consider  what  to  do  upon  the  Petition,  than  to 
appoint  a  day  of  hearing ;  and  my  Lord -Keeper, 
for  I  may  name  them  at  a  Committee  of  th«* 
whole  House,  tells  us  in  very  eloquent  and 
studied  lauguage.  That  he  will  propose  us  a 
wtLj  far  less  liable  to  exception,  and  much  lest 
offensive  and  injurious  to  our  own  privileges, 
than  that  of  appointing  a  day  of  hearing.  And 
I  beseech  your  lordships,  did  you  not  after  all 
these  fine  words  expect  some  admirable  pro* 
pc«al  ?  But  it  ended  in  this ;  That  your  lord* 
shipt  should  appoint  a  day,  nay,  a  very  long 
day,  to  consider  what  you  would  do  in  it:  And 
mv  lord  hath  undertaken  to  convince  yoo,  that 
this  is  your  only  course,  by  several  undeniablo 
reasons ;  the  first  of  which  is.  That  it  is  against 
your  judicature  to  have  this  cause,  which  is  not 
proper,  before  us,  nor  ought  to  be  relieved  by 
us.  To  this,  mv  Lords,  give  me  leave  to  an* 
swer.  That  I  did  not  expect  firom  a  man  pro* 
fessiug  the  law,  that  after  an  answer  by  order 
of  the  Court  was  put  in,  and  a  day  had  been 
appointed  for  hearing,  which  by  some  accident 
was  set  aside;  and  the  Plaintiff  moving  for  a 
second  day  to  be  assigned,  that  ever,  without 
hearing  counsel  of  both  sides,  the  Court  did 
enter  mto  the  merits  of  the  cause.  And  if 
your  lordships  should  do  it  here  in  a  cause  at* 
tended  with  the  circumstances  this  is,  it  would 
not  only  be  an  apparent  injustice,  but  a  plain 
subterfuge,  to,  avoid  a  point  you  durst  nog 
maintain. 

*'  But  my  Lord's  second  reason  speaks  tho 
matter  more  clearly ;  for  that  is.  Because  it  ia 
a  doebtful  case,  whether  the  Commons  havo 
not  privilege,  and  therefore  my  Lord  woi;ld  havo 
you  to  appoint  a  further,  and  a  very  long  day 
to  consider  of  it :  Which,  in  plain  English  is, 
that  your  lordships  should  confess  upon  your 
books,  that  yoo  conceive  it  on  second  thoughts 
a  doubtful  case;  for  so  youf  appointing  a  day 
to  consider  will  do ;  and  that  for  no  other  rea- 
son, but  because  ray  Lord-Keeper  thinks  it  so : 
which  I  hope  will  not  be  a  reason  to  prevail 
with  your  lordships,  since  we  cannot  yet,  by 
experience,  tell  that  his  lordship  is  capable  of 
thmkin^  your  lordships  in  the  right,  in  any  mat* 
ter  against  the  judgment  of  the  llouse  of  Oun« 
mons ;  it  is  so  hard  a  thing  even  for  the  ablest 
of  men  to  change  ill  habits. 

"  But  my  Lord*s  third  reason  is  the  most  ad- 
mirable of  all,  which  be  stiles  unanswerable, 
viz.  That  your  lordships  are  all  convinced  in 
your  consciences,  that  this  (if  prosecuted)  will 
cause  a  breach.  I  beseech  your  lordships 
consider,  whether  this  argument,  thus  applied j 
would  not  overthrow  the  law  of  natare,  and 
all  the  laws  of  right  and  property  in  tho 
world:  for  'tis  an  argument,  aod  a  very  good 
one,  that  you  should  not  stand  or  iusist  on 
claims,  where  you  have  not  a  clear  right,  or 
where  Che  question  is  not  of  consequence  and 
moment,  in  a  matter  that  may  produce  a  dan- 
gerous and  pernicious  breach  between  relo-. 
tions,  persons,  or  bodiea  politic,  joined  in  in- 
terest and  lughcottcematofeUier,    So,  ou  the. 
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mherbaod,  if  the  ob^tintcj  of  th«  pnrty  in  Um    your  \rhoIe  judioaoare  ;  and  jour  judicatore  it 

the  life  and  soul  of  the  dignity  of  the  peeraip 
of  England;  you  will  quickly  grow  burden- 
•ome,  ifyou  grow  useleM  :  you  have  now  the 
greatest  and  most  useful  end  of  parliaipentt 

firincipaUy  in  you,  which  is  not  to  make  new 
awS|  but  to  redress  grieYanres,  and  to  maintain 
the  old  land-marks.  The  House  of  Coromoin 
business  is  to  cmnplaio,  your  lordships  to  re- 
dress, not  only  the  complailKs  from  them  that' 
are  the  eyeti  of  the  natiotf|  but  all  other  par- 
dcttlar  persons  that  addreSf  to  vou.  A  land 
mvf  groan  under  a  moltitude  of  laws,  and  I 
believe  oors  does :  and  when  laws  growsomui- 
tipliedi  they  firove  oftener  snares  than  difee- 
tions  nod  security  to  the  people.  I  look  upon 
it  as  the  ignorance  and  weakness  of  the  latter 
age,  if  not  worse,  the  effect  of  the  designs  of 
ill  men  ;  that  it  is  grown  a  general  opinion^  thai 
where  there  is  not  a  particular  direction  in 
some  act  of  parliament,  the  law  is  defeetzve ; 
as  if  the  common  law  had  not  provided  much 
better,  shorter,  and  plainer,  for  the  peace  and 
quiet  of  the  nation,  than  intrieate,  long  per- 
plexed statutes  do ;  which  has  made  work  for 
the  lawyers,  given  power  to  the  judges,  lessened, 
your  lordships  power,  and  in  a  good  measure 
unhinged  the  security  of  the  people. 

"  My  lord  bishop  tcSls  us,  that  your  whole  judi- 
cature is  not  in  question,  but  only  the  privilege 
of  the  House  of  Commons,  of  their  membm 
not  appearitag  at  your  bar :  my  lords,  were  ic 
no  more,  yet  that  for  justice  aifd  the  people's 
sake  you  ought  not  to  part  with  :  how  nr'% 
privilege  of  the  House  of  Commons,  their  ser- 
vants, and  those  they  own,  doth  extend,  Wesl- 
minster-HaU  may  with  grief  tell  your  lordships* 
And  the  sam^  privilege  of  their  members  beio^ 
not  sued,  must  oe  allowed  by  your  lordships  as 
well ;  and  what  a  failure  of  justice  this  would 
prove,  whilst  they  are  lords  ror  life,  and  you  for 
niheritance,  let  the  world  judge  :  for  my  part, 
I  am  willing  to  come  to  conference  whenever 
the  dispute  shall  begin,  and  dare  under- 
take to  your  lordships  that  they  have  neither 
precedent,  reason,  nor  any  jut ttfiable  pretence 
to  shew  against  us ;  and  therefore,  my  lords,  if 
you  part  with  this  undoubted  right  merely  for 
askiug,  where  will  the  askiug  stop?  And,  my 
lords,  we  are  sure  it  do^th  not  stop  here ;  for 
they  have  already,  nemine  contradicentei 
voted  against  your  lordships  power  of  appeals 
from  any  Court  of  Equity  I  so  that  you  soay 
plainly  i>ee  where  this  caution  and  reason  of 
state  means  to  stop ;  not  one  Jot  short  of  laying 
your  whole  judicature  aside,  for  the  same  rea- 
son of  passing  the  king's  money,  of  not  inter* 
rnpting  good  lawA,  and  whatever  else  most  of 
necessity  avoid  all  breach,  upon  what  score 
soever;  and  your  lordships  plainly  see  the 
breach  will  be  as  well  made  ikp^n 'your  judica- 
ture in  general,  as  upon  this ;  so  that  when 
vour  lordships  have  appointed  a  day,  a  very 
iong  day,  for  to  consider  whether  Dr.  Shirley's 
cause  be  not  too  hot  to  handle  ;  and  when  yon 
have  done  the  same  for  sir  Nicholas  Stanton, 
whose  petition  I  bear  is  comiog  in,  your  lord* 


wrong,  shall  be  made  an  unanswerable  argu 
ment  for  the  other  party  to  recede  and  give  up 
his  just  rights?  how  long  shall  the  people  keep 
their  liberties,  or  the  princes  or  governors  of 
the  world  their  prerogatives  ?    Haw  long  shall 
the  husband  maintain  nb  dominion,  or  any  man 
his  property,  from  his  fri^ds  or  his  neighbours 
obstinacy  f    But,  my  loras,  when  I  bear  my 
Lord  Keeper  open  so  eloquently  the  fotal  con- 
sequences of  a  breach,  I  cannot  forbear  to  fall 
into  some  admiration  how  it  comet  to  pass, 
that  (if  the  consequences  he  so  fatal)  the  king's 
ministers  in  the  House  of  Commons^  of  Which 
there  are  several  that  are  of  the  cabinet,  and 
liave  daily  resort  to  his  majesty,  and  have  the 
direction  and  trust  of  his  affairs ;  I  say,  that 
none  of  these  should  press  these  consequences 
there,  or  give  the  least  stop  to  the  career  of 
that  House  in  this  business  :  but  that  all  the 
votes  concerning  thisaffiur,  nay,  even  that  very 
vote.  That  no  appeal  from  any  court  of  equity 
is  cognizable  by  the  House  of  Lords,  should 
pass  aeffi.  con.    And  yet  all  the  great  ministers 
with  us  here,  the  bishops  and  other  lords  of 
greatest  dependence  on  the  court,  contend  this 
point,  as  it  it  were  pro  arii  Sf  foe'u,    I  hear 
bis  majesty  in  Scotland  hath  been  pleased  to 
declare  agalnsteppeals  in  parliament ;  i  cannot 
much  blame  the  court,  if  the^  think  (the  Lord- 
Keeper  and  the  jodget   being  of  the  king*s 
naming,  and  in  his  power  te  change)  that  the 
justice  ef  the  nation  is  safe  enough ;  and  I, 
my  lords  may  think  so  too,  during  this  king's 
time,  though  I  hear  Scotland,  not  without  rett- 
«son,  complain  already.    Yet  bow  future  prin- 
ces may  use  this  power,  and  how  judges  may 
be  made  not  men  of  ability  or  integrity,  but 
men  of  relation  and  dependance,  and  who  will 
do  what  they  are  commanded :  and  all  men*s 
causes  oeme  to  be  judged,  and  estates  disposed 
en,  as  great  men  at  court  please. 

'^My  lords,  the  constitution  of  our  government 
liath  prorided  better  for  us  ;  and  Z  can  never 
believe  so  wise  a  body  as  the  House  of  Com- 
mons will  prove  that  foolish  woman  which 
plucks  down  her  house  with  her  hands. 

"  My  Lords,  I  must  presume  in  the  next 
place,  to  saysomethins  to  what  was  oflered  by 
my  lo^  bishop  of  Salisbnry,  a  man  of  great 
learning  and  abilities^  and  always  versed  in  a 
stronger  and  closer  way  of  reasoning,  than  the 
business  of  that  noble  lord  I  answered  before 
did  accustom  him  to;  and  that  reverend 
prelate  hath  stated  the  matter  very  fair  upon 
two  heads : 

"  The  first,  Whether  the  hearing  of  causes  and 
eppeals,  and  especially  in  this  point,  where  the 
members  have  privilege,  be  so  material  to  us, 
that  it  ought  npt  to  give  way  to  the  reason  of  state, 
ef  greater  affairs  mat  pressed  us  at  that  time? 

*'  The  second  was.  If  this  business  be  of  that 
■lonient,  yet  whether  the  appointing  a  day  to 
consider  of  this  petition,  would'  prove  of  that 
xeonsequenoe  and  prqudice  to  voor  cause  ^ 

**  My  lords,  to  these  give  me  leave  in  the  first 
flaoe  to  sayi  that^bis  matter  is  no  less  than 
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ships  must  proceed  to  a  vote,  to  lay  all  prirate 
bo&ioess  aside  for  six  weeks :  for  that  phrase  o( 
private  business  hath  obtained  upon  tius  last 
■  a^e,  upon  that  which  i^  your  most  (Suhlic  duty 
and  business ;  namely,  the  administration  of 
-  3^^^^^'  '^^^  ^  ^^^  ^^^^  y^^''  lordships,  besides 
tjie  reason  that  leads  to  it,  that  I  have  some  in- 
t^Ui|;ence  of  the  designing  sucb  a  vote.  For 
QD  the  second  day  of  your  sitting,  a(  the  rising 
of  the  Lords  House,  there  came  a  gentleman 
into  the  lohby,  beloAgingto  a  verygreat  person, 
'  and  a^ked  in  very  great  haste,  Are  the  Lords 
up?  Have  they  passed  the  voter  And  being 
asked.  What  vote  ?  He  answered.  The  vote  of 
DO  private  business  for  six  weeks. 

**  My  lords,  if  this  be  your  business,  see  where 
you  are;  if  we  are  to  postpone  our  judicature 
for  fear  of  offending  the  House  of  Commons  for 
six  weeks,  that  tbey  in  the  interim  may  pass  tiie 
money,  and  other  acceptable  bilU  that  bis  ma- 
jesty tliinks  of  importance ;  are  so  many  wise 
men  in  the  Hou^.  of  Commons  to  be  laid 
asleep,  and  to  pass  all  these  acceptable  things ; 
and  when  tbey  have  done,  to  let  us  be  let 
loose  upon  tbem  ? 

*<  Will  they  nut  remember  this  next  time  there 
is  want  of  money  ;  or  may  not  they  rather  be 
assured  by  thobe  ministers  that  are  amongst 
them,  and  go  on  so  unanimously  with  them,  that 
the  king  is  en  tlieir  side  in  tiiis  controversy  f 
And  when  ti)e  public  buMoesses  are  oicr,  our 
time  will  be  too  sihort  to  make  a  breach,  or  vin- 
dicate ourselves  in  the  matter.  And  then  I 
beg  your  lordships,  where  are  you,  af^r  you 
have  asserted  but  the  last  sessions  your  nc^ht 
of  judicature,  so  highly,  even  in  this  point ; 
and  after  the  House  of  Commons  had  gone  so 
high  Pgaiust  you  on  the  other  hand,  as  to  post 
up  their  declaration  and  remonstrances  on 
\Vesuninster-UaIl  dr>orb ;  the  very  next  session 
after,  you  postpone  the  very  same  causes ;  and 
not  only  those,  but  all  judicatures  wbht^oever  ? 
I  beseech  your  iord-^nips,  will  not  this  prove  a 
fatal  precedent  and  c*)nfbssion  again&t  your- 
selves ?  It  is  a  maxim,  an-^  a  rational  one 
auiong  the  lawjtr*'.  That  one  precedent  where 
the  ciisc  hath  been  contested,  is  \yorth  a 
thousand  wl.ere  tliere  hath  been  no  content. 
My  lords,  io  sayiitg  this,  I  humbly  suppose  I 
b4ve  given  a  suthcicnt  ans^rer  to  wv  lord 
bishop's  second  question';  Wiietlicr  the  ap> 
pointing  u  day  to  consider  what  you  %%iil  do 
with  ihis  pettt.ou,  be  of  that  consequeiice  to 
your  right  ?  For  it  is  a  plain  «onre*-ston,  that  it 
IS  a  doubtful  case,  diid  that  iiilinitely  stronger 
than  if  it  were  a  new  thin^  to  vou,  never  heard 
of  before :  for  it  is  titc  very  same  case,  and  the 
very  same  thiug  deb i red  in  that  ca&e,  rhat  you 
formerly  ordered,  and  so  strongly  asserted  ;  so 
that  upon  time,  and  all  the  deliberati(Mi  ima- 
ginable, you  declare  yourselves  to  become 
doubtful,  and  you  put  yourselves  out  of  your 
own  hands,  into  that  power  that  you  have  no 
reason  to  believe  on  your  side  in  this  <)uestion, 

"  My  lords,  I  have  nil  the  duty  imaginable 
to  bis  majesty,  and  shall  with  all  submissioo 
give  way  to  any  tbiog  be  shoald  think  of  im- 


portance to  bis  affairs :,  bat  in  this  point  ii  im 
to  alter  the  constitution  of  the  goveramcnty  ii 
you  are  asked  to  lay  this  asida ;  aod  tbere  ia 
no  reason  of  state  can  be  an  ai^omenK  to  joor 
lordships  to  turu  yourselves  oat  of  that  iatercac 
you  have  ia  the  constitution'  of  the  govern- 
ment ;  it  is  not  only  your  conccra  that  yoa 
maintain  yourselves  in  it,  hot  it  is  thpe  ooooera 
of  the  poorest  man  in Xnglaod,  that  yoa  keep 
your  station  :  it  is  your  lordships  CDOcern,  and 
that  BO  highly,  that  I  will  be  bold  to  say,  tha 
king  can  give  none  of  you  a  requital  or  recom- 
pence  for  it.  What  are  empty  titles  ^  Y^'hat 
IS  present  power,  or  riches,  and  a  greax  e&iace, 
wherein  I  have  no  firm  nor  fixed  property  ?  It 
is  the  constitution  of  the  government,  and 
maintaining  it,  that  secures  your  lordships  and 
every  man  else  in  what  he  hath :  the  poorest 
Lord,  if  the  birili-rigbt  of  tbe  peerage  be  main- 
tained, has  a  fair  pro^ipect  before  him  for  him- 
self or  his  posterity  ;  but  tlie  greatest  title,  with 
the  greatest  present  power  and  riches,  is  bot  a 
mean  crea|ore,  and  maintains  those  in  absolute 
monarchies,  no  otherwise  than  by  servile  and 
low  flatteries,  and  upon  uncertain  terms. 

*'  My  lords,  it  is  not  only  your  interest,  bnt 
tbe  interest  of  Hat  nation,  that  you  maintain 
your  rights ;  for  let  the  House  of  Commons  and 
gentry  of  England  think  what  they  please,  there 
IS  no  prince  Uiat  ever  iroverned  withoat  nobility 
or  an  army:  if  you  will  not  hare  one,  you  most 
have  the  otiier,  or  the  monarchy  cannot  long 
support,  or  keep  itself  from  tumbling  into  a  de- 
mocratical  republic.     Your  lordships  and  tbe 
people  have  the  same  caii^e,  and  the  same  ene- 
mies.     My  lords,  would  you  be  in  favour  with 
the  king?  It  is  a  very  ill  way  to  it,  to  put  yoor» 
selves  out  of  a  future  capacity,  to  be  cooler- 
able  in  his  service.     I  do  nut  find  in  story,  or 
in  modem  experienoe,  but  chat  it  is  better,  and 
a  man  is  much  more  regarded  that  is  still  in  a 
capacity,  and  opportunity  to  ser^e,  than  he  hath 
wholly  deprived  himself  of  all  for  bis  prince's 
service.    And  I  therefore  declare,  that  I  will 
serve  my  prince  as  a  peer,  but  will  not  destroy 
the  peerage  to  sen'e  him. 

'*  Aly  lords,  I  have  heard  of  twenty  foolish 
niodcls  and  expedients  to  secure  the  jastice  of 
the  nation,  and  yet  to  take  this  right  from  your 
lorJahips,  as  tlie  king  by  his  commission  ap- 
pomtinir  commoners  to  hear  appeals ;  or  that 
the  twelve  judges  should  be  the  persons,  or  that 
persons  should  he  appointed  by  act  of  parlia- 
meiit,  which  are  all  not  only  to  take  away  your 
lordships  just  right,  tliat  ought  not  to  be  altered 
any  more  than  any  other  purt  of  the  govern- 
ment, but  are  in  themselves,  when, well  weighed, 
ridictilous:  I  must  deol  freely  with  your  lord- 
ships, these  things  couKI  never  have  risen  in 
raen*s  minds,  but  that  there  have  been  some* 
kind  of  provocation  that  has  given  the  first  rise 
to  it.  Pray,  my  lords,  forgive  me,  ifx>n  this  oc- 
casion I  put  you  in  mind  of  Committee  dinnen, 
and  the  scandal  of  ir,  those  droves  of  ladies  that 
attended  all  causes ;  it  was  come  to  that  pass, 
that  men  even  hired  or  borrowed  of  their 
Ineads  haodsome  sistecs  or  danghteia  to  ckliver 
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tbeir  pecidooB :  but  jet  for  all  iliis,  I  must  say 
that  your  judgpieots  have  been  sacrcdi  iinlcsut 
10  one  or  iwo  causes ;  and  those  we  owe  most 
to  that  bencby  froui  whence  we  now  apprehend 
most  danger. 

'*  There  is  one  thiog  I  had  alikost  furgot  to 
apeak  to,  which  is  the  conjuncture  of  time,  the 
hinge  upon  «vhich  our  reason  nf  state  tunis ; 
and  to  tnat,  my  lords,  x^wp  me  leave  to  say,  H' 
this'be  not  a  time  of  leisure  for  jou  to  vindicftte 
your  privileges,  you  mu^t  never  expect  one.  I 
could  almost  say,  that  the  harmony,  good  agree- 
ment, and  concord  that  is  to  be  prayed  fur  at 
most  other  times,  may  he  fatal  to  us  no^r ;  we 
owe  the  'peace  of  these  last  two  years,  and  the 
disengagement  from  the  French  mten^t,  to  the 
two  iiouses  differing  from  the  sense  and  opinion 
of  Whitthali :  so  at  this  time,  the  thing  in  the 
world  this  nation  haamo^t  reason  to  apprehend, 
u  a  general  peace,  which  cannot  now  happen 
without  very  advantageous  terms  to  the  French, 
f  ud  disadvantageous  to  the  House  of  Austria. 
We  are  the  king's  great  counsellors,  and  if  so, 
have  a  right  to  difler,  and  give  contrary  coun- 
sels to  tiiose  few  thnt  are  nearest  about  him  : 
I  fear  they  would  advance  a  general  peace,  I 
am  sure  I  would  ad  rise  against  it,  ajid  liinder  it 
at  this  time  by  all  the  ways  imaginable.  I  hear* 
tily  wish  nothing  from  you  may  add  weight  and 
reputation  to  those  counsels  who  would  a*sisi 
the  French.  No  money  tor  khips,  nor  prepa- 
rations you  can  make,  nor  pergonal  assurances 
our  prince  can  have,  can  secure  us  fruni  the 
French,  if  they  are  at  leisure.  He  is  grnv^n  the 
most  potent  of  us  all  at  sea  :  he  has  hnilt  84 
ships  this  last  year,  and  has  30  ninre  in  number 
than  we  ;  LesideHlie  advantage,  that  our  ships 
are  all  out  of  order,  and  his  so  exouisiteljf  pro- 
vided fur,  that  every  ship  has  his  particular 
storehouse.  It  is  incredible  the  money  he  huth, 
and  is  bestowing  in  makinit  harbours;  he  makes 
nature  itself  give  way  to  the  vastness  of  his  ox- 
pence:  and  after  all  this,  shall  a  prince  so  uiso, 
so  intent  upon  his  aflfairs,  be  thought  to  make 
all  these  preparations  to  sail  over  land,  and  fall 
on  the  back  of  Hungary,  and  batter  (he  walls 
of  Kaminita?  Or  is  it  possible  he  should  over- 
see his  interest  in  seizing  of  Ireland,  a  thing  so 
feasible  to  him,  if  he  be  master  of  the  seas,  as 
be  certainly  now  is;  and  which,  when  attained, 
gives  hini  all  the  Southern  Mediterranean,  East 
and  West  India  trade,  and  renders  him  both  by 
situation,  and  excellent  harbours,  perpetual 
master  of  the  seas  without  disputed 

"  My  lordsi  to  conclude  this  point,  I  fear  the 
court  of  England  is  greatly  mistaken  in  it,  and 
I  do  not  wish  them  the  reputation  of  the  con- 
currence of  the  kingdom  :  and  this  out  of  the 
most  sincere  loyalty  to  his  majesty^  and  love  to 
my  nation. 

**  My  iLords,  I  have  but  one  thing  more  to 
trouble  you  with,  and  that  peradventure  is  a 
consideration  of  the  greatest  weight  and  con- 
cern,, both  to  your  lordships  and  the  whole 
nation.  I  have  often  seen  in  thisv  House  that 
(he  arguments,  with  strongest  reason,  and 
nost  cuavincing  ilo  the  lajt-lords  in  genera), 


hare  not  bad  the  same  effect  upon  tbe  bishops 
bench  ;  but  that  they  have  unaniaaously  goiM 
against  os'  in  matters,  that  many  of  us  nav« 
thought  essential  nnd  undoubted  rights :  and  I 
consider,  that  it  is  not  possible  that  men  of  great 
learning,  piety,  and  reason,  as  their  lordships 
are,  siiuuld  not  have  the  same  care  of  doing 
right,  and  the  same  conviction  what  is  righ^ 
upon  clear  reason  offered,  that  oUier  your 
lordships  have.  And  therefore,  my  lords,  I 
must  necesikarily  think  we  differ  in  principles^ 
and  then  it  is  '\^ty  easy  to  aprpehend,  what  is 
the  clearest  sense  to  men  of  my  principle,  asay 
not  at  aU  persuade  or  affect  the  conscience  of 
the  bekt  man  of  a  different  one.  I  pot  your 
lordships  th|;.case  plainly,  as^  it  is  now  before 
us.  My  principle  m^  That  the  king  is  king  by 
law,  and  hy  the  same  la  A'  that  tlie  poor  man 
enjoys  hb  cottiige :  and  so  it  becomes  the  con- 
cern of  every  man  in  F^glond,  tliat  has  but  his 
liberty,  to  maintain  and  deftnd,  to  hii  utmost, 
the  king  in  all  bis  lij^hts  and  prerogatives.  My 
principle  is  also.  That  the  Lords  House,  and  ^ 
the  judicature  and  rights  belonging  to  it,  are  an 
essential  part  of  the  government,  and  esta- 
blished by  the  same  law  :  the  king  governing 
and  administding  justice  by  his  House  of 
Lords,  and  aiirising  with  both  his  Houses  of 
parliament  iu  (dl  important  m^itters,  is  the  go^ 
vcrnment  I  oun,  (am  born  under,  and  am 
oi;!i;:cd  to.  If  ever  there  should  happen  in 
t'uiure  ages  (which  God  forbid)  a  king  govern- 
ing by  an  army,  without  his  parliament,  it  is  % 
government  I  ot%n  not,  am.  not  obliged  to^  nor 
was  bora  under.  According  to  this  prinoipta^ 
every  honest  man  thnt  holds  it,  must  endeavoof 
equally  to  preserve  the  frame  of  the  govern- 
ment, in  all  the  parts  of  it,  and  cannot  satisfy 
his  conscience  to  give  up  the  Lurdb  House  tor 
the  service  of  the  crown,  or  to  take  away  the 
just  rights  and  privileges  of  the  House  of  Oooh 
mons  to  please  the  Lords.  But  there  is  another 
principle  got  into  the  world,  my  Lords,  tb«t 
hatli  not  been  long  there ;  fopirchbishop  Laud 
was  the  fifsc  author  that  I  remember  of  it;  and 
I  cannot  lind  that  the  Jesuits,  or  indeed  the 
Popish  clergy,  have  ev^r  owned  it,  but  sortie 
of  the  Episcopal  clergy  of  our  British  isle ;  and 
it  is  withal,  as  it  is  neiv,  so  the  most  dangerous, 
destructive  dtirtrine  to  our  government  and 
law,  that  ever  was.  It  is  the  ftr&t  of  the  canons 
puhlislied  by  the  Convucatiun  1640,  That  mo- 
narchy is  ot  Di\itie  Right.  Tiiis  Doctrine  was 
then  preached  up,  and  maintained  by  Sibthorp, 
Man  waring,  and  others,  and  of  later  years,  by 
a  book  puhlisTied  by  Dr.  Sanderson,  bishop  of 
Lincoln,  under  the  name  qf  Archbishop  Usher; 
and  how  much  it  is  spread  amongst  our  digni- 
fied clergy  is  very  easily  known.  We  all  agree, 
That  the  king  and  his  government  is  to  he 
obeyed  for  conscience  sake ;  and  that  the  di* 
vine  precepts  require  not  only  here,  tut  in  all 
parts  of  tne  wortd,  obedience  to  lawful  go- 
vernors. But  that  tills  family  are  our  kings, 
and  this  particular  frame  of  government  is  our 

.  *  Se^Mainwaring*8  case,  uutt  vol.  3,  p.  SSS. 
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iawfol  ooiutitutiooy  and  obrigct  at,  if  owing 
fiol^  to  tbe  particuUr  lans  of  our  country. 
Tbu  Laademn  Doctrine  was  tlie  root  that  pro- 
duced the  Bill  of  Test  last  Mtsiun,  and  some 
very  perplexed  oaths,  that  are  of  the  ^to>e  na- 
ture with  that,  and  yet  imposed  by  se feral  acts 
oi  this  parliament. 

**  i^ii  a  word,  if  this  doctrine  be  true,  our 
Magna  Charta  is  of  no  use>  our  laws  are  bat 
rules  amongst  ounelves  during  the  king's  plea- 
sure. Monarchy,  if  of  divintf  right,  cannot  be 
bounded  or  Umiced  by  |)uman  laws;  nay, what 
is  fflorei  cannot  bind  itself:  end  all  our  elaims 
of  right  by  the  law^  or  constitution  of  the  go* 
Vemmentf  all  the  jurisdiction  and  privileges  of 
this  House,  all  the  rightf  and  privileges  of  the 
House  of  Commons,  all  the  properties  and  li- 
berties of  the  people,  are  to  give  way  not  only 
to  the  interest,  but  the  will  and  pleasure  of  the 
crown.  And  the  best  and  worthiest  of  men, 
holding  this  principle,  must  vote  to  deliver  op 
all  we  have,  not  only  when  reason  of  state,  and 
the  separate  interest  of  the  crown  require  it ; 
but  when  the  will  and  pleasure  of  the  king  is 
known  would  have  it  so.  For  that  must  be,  to 
a  man  of  that  principle,  the  onljr  rule  and  mea- 
sure of  right  and  justice.  Therefore,  my 
Lords,  you  see  how  necessary  it  is,  that  «our 
principles  be  knofrn  ;  and  how  iktal  to  us  all  it 
IS,  that  this  principle  should  be  sufiered  to 
spread  any  further. 

**  My  Lords,  to  conclude,  your  lordships 
have  seen  of  what  consequence  this  matter  is 
to  you,  and  that  the  appointing  a  day  to  con- 
aider,  is  no  less  than  declaring  yourselves  doubt- 
ful, upon  second  and  deliberate  thoughu ;  that ' 
you  put  yourselves  out  of  your  own  hands,  into 
a  more  than  a  moral  probabilitv  of  having  this 
•ession  made  a  precedent  agamst  you.  You 
•ee  your  duty  to  Yourselves  and  the  people, 
and  that  it  is  really  not  the  interest  of  the 
House  of  Commons,  but  may  be  tbe  inclination 
of  the  court,  that  you  lose  the  power  of  ap- 
peals: bat  I  beg  *our  House  may  not  be  Felo 
4l€tep  but  that  your  lordships  would  take  in 
this  affair  the  pnly  course  to  preserve  your- 
selves, and  appoint  a  duy,  this  day  three 
weeks,  for  tlie  bearing  of  Dr.  Shirley's  cause, 
which  is  my  humble  motion." 

OciobfT  35. 
The  Hous^  being  resolved  to  resume  tbe 
whole  debate  which  was  on  Wednesday  last, 
tbe  House  was  adjourned  into  a  Conunittee, 
lur  the  freer  debate  thereof.  After  a  long  de* 
bate,  the  Uoase  was  resumed.  And  it  being 
moved,  "  That  the  order  concerning  Judica- 
ture, made  the  f  9th  of  March,  1673,  might  be 
considered;  it  was  directed,  that  those  prece- 
denti  mentioned  therein  be  in  readiness  to- 
morrow morning;  and  likewise  the' precedents 
reported  in  Slyngsby*s  and  Hale's  Case.  Then 
it  w4s  ordered,  That  the  present  debate  be 
adjoomed,  to  be  resumed  to-morrow  morning.'' 

October  36. 
The  House  resumed  the  debate  which  was 
lenecday,    Fpr  the  better  oonsideration'  there- 


of, tbe  Hoose  was  adjoamed  into  a  Committee. 
And,  after  a  long  debate,  the  House  was  re* 
somed.  And  it  is  ordered,  That  to-morrow 
morning  this  Hoose  be  put  into  a  Committee, 
to  carry  on  the  debate  as  was  this  day  in  the 
Committee  of  tbe  Uoase. 

OctoUr  37. 
The  House  was  adjourned  into  a  Committee, 
to  carry  on  the  debate  as  was  yesterday  in  the 
Committee  of  the  House.  And,  after  a  long 
debate,  the  House  being  resumed;  it  n  or- 
dered. That  the  debate  which  was  in  the  Com- 
mittee of  the  House  this  day  shall  be  taken  op 
at  tbe  next  sitting  of  this  House,  in  a  Com- 
mittee of  tlie  whole  House ;  and  no  other  busi- 
ness to  intervene. 

November  4. 

The  Hoose  was  adjourned  into  a  Committee, 
and  took  up  the  debate  which  was  in  a  Com- 
mittee of  the  House  on  Wednesday  the  37th 
of  October  last.  And,  after  a  serioas  debate^ 
the  Hoose  was  resumed. 

And  this  question  waa  proposed,  "  Whether 
the  30th  of  this  instant  November  shall  be  the 
day  appointed  for  the  hearing  of  the  cause  be* 
tween  Or.  Thomas  Shirley  and  sir  John  Fes  ?* 

Then  this  previous  question  was  pot,  '*  Whe- 
ther this  abovesaid  question  shall  be  oow  pot  ?^ 
It  was  resolved  in  the  affirmative.  * 

Upon  this,  the  question  being  put,  **  Whe- 
ther the  30th  day  of  this  instant  November 
shall  be  the  day  appointed  for  tbe  hearing  of 
the  cause  between  Dr.  Thomas  Shirley  and 
sir  John  Fagg?"  It  was  resolved  in  the  affir- 
mative. 

**  Before  the  putting  of  the  said  question, 
leave  being  demanded,  and  given  to  such  lords 
as  thought  fit  (if  the  same  were  carried  in  the 
affirmative)  to  enter  their  protestation  and  die* 
sent ;  accordingly  this  protestation  is  entered 
against  the  said  vote,  for  the  reasons  following  s 

**  1.  Because  it  seems  contrary  to  the  nam 
and  practice  of  this  high  court  (which  given  es* 
ample  to  all  other  eonrts),  upon  a  bore  peti- 
tion of  the  plaintiff  Dr.  Shirley,  in  a  cause  de> 
pending  last  session,  and  discontinued  by  pro* 
rogation,  to  appoint  a  day  of  heariog  of  the 
cause,  before  the  defendant  is  so  much  as  wm* 
moned,  or  appears  in  court,  or  to  be  alive. 

**  2ndljr.  The  defendant,  by  the  rules  of  thie 
courts  having  Uberty  npon  summons  to  make  a 
new  answer,  as  sir  Jeremy  Wbitch'ott  was  ad- 
mitted after  summons  to  do  last  session  in 
Darrell's  cause  against  him,  discontinued  by 
prorogation,  or  to  mend  his  answer,  or  to  plead 
as  he  shall  see  cause,  is  deprived  of  this  and 
other  benefits  of  law,  by  appointing  a  day  ot* 
hearing  without  these  essential  forms. 

**  Srdly.  It  appears  by  the  plaintiff's  owa 
shewing  in  his  peution,  that  his  case  against  a 
purchaser  is  not  relievkble  in  equity;  and 
therefore  ought  to  be  dismissed,  without  pat- 
ting the  parties  to  further  choice. 

**  4thly.  It  appeon^  by  his  own  shewiog, 
and  the  defendant  sir  John  Fagg^s  piea,  that 
hjt  comet  hitbtr  per  mkemf  nod  ought  id  o^ 
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tend  Jiidgroent  in  the  inferior  coorts,  if  hia 
cause  be  relieviible ;  end  not  to  mppeal  to  the 
bi(;he9C  court  till  either  injustice  is  done  him 
lielowy  or  erroneous  judgment  given  against 
him,  and  relief  denied  him  upon  review. 

**  5thlT.  The  danger  of  this  precedent  is  so 
universal,  that  it  shakes  all  the  purchasers  of 
England.  'f  Akgles£T."  . 

Whereas  Thomas  Shirley,  esq.  hath  an  ap- 
peal depending  in  this  House,  to  which  sir  John 
'<^Kg»  ft  member  of  the  House  of  Commons, 
bath  put  in  an  Answer  as  defendant : 

It  IS  resolved,  by  the  Lqrds  Spiritual  and 
Temporal  in  parliament  assembled,  That  Sa- 
turday tbe  ?Oth  day  of  this  instant  November 
shall  be  the  day  appointed  for  hearing  the 
CO  use  between  the  said  Thomas  Shirley  and 
the  said  sir  John  F»gg. 

House  op  Commaws^   N<n>ember  IS. 

The  House  being  informed,  That  (he  House 
of  Lords  had  appointed  to  hear  the  cause  upon 
the  appeal  brought  by  Dr.  Shirley  agaiust  sir 
John  Fagg,  u  member  of  this  House,  on  Sa- 
turday tHe  twentieth  of  this  instant  November ; 
and  that  the  said  order  was  this  day  served  upon 
fir  Jo.  Fagg ;  And  the  order  being  read  ; 

Resolved,  That  the  further  consideration 
thereof  be  adjourned  till  Monday  morning  next. 

November  15. 

r 

Tlie  House  resumed  the  adjourned  debate  of 
the  matter  concerning  the  appeal,  brought  in 
the  House  of  Lords  by  Thoma^  Shirley,  esq. 
•gainst  sir  John  Fagg  a  member  of  this  House. 

Resolved,  That  the  prosecuting  of  an  Ap- 
peal, by  Thomas  Shirley,  esq.  in  Uie  House  of 
'Lords,  against  sir  John  Fagg  a  membier  of 
this  House,  is  a  breach  of  the  privilege  of  this 
House. 

Resolved,  That  sir  John  Fagg  do  not  pro- 
ceed to  make  any  defence  in  this  cause. 

Resolved,  Thflt  the  further  consideration  of 
the  matter  concerning  the  Appeal,  brought  by 
Thomas  Shirley,  esq.  in  the  House  of  Lords 
against  sir  John  Fagg,  a  member  of  this  House, 
be  adjourned  till  to  morrow  morning  ten  of  the 
i:lock. 

November  16. 

Resolved,  That  this  Honse  will  to-morrow 
morning,  at  ten  of  the  clock,  proceed  in  the 
eoosideration  of  the  matter  concerning  the  Ap- 
peal brought  by  Thomas  Shirley,  esq.  in.  the 
House  of  Lords,  against  sir  John  Fagg  a  mem- 
ber of  this  House.     » 

House  of  Lords,  November  17.       , 

Whereas  Thomas  Shirley,  esq.  bath  a  Peti- 
tion and  Appeal  dependina  in  this  House 
against  Sir  John  Fagg  ;  this  House  being  mo- 
ved, "  That  Counsel  may  be  assigned,  to  pl^ 
the  cause  of  the  said  Thomas  Shirley  upon  the 
iaid  Appeal  :** 

It  is  ordered  by  the  Lords  spiritual  and  tem- 
poral in  parliament  assembled.  That  Mr.  Rich- 
ard Wtllopy  Mr.  .Thomas  Turner,  aad  Mr. 


Samuel  Tijrst  (named  for  the  said  Thomas  Shir* 
ley),  be,  and  ai'e  hereby  appointed  to  plead 
the  said  cause,  at  the  bar  of  this  House,  on 
thc^  part  and  behalf  of  the  said  Thomas  Shir* 
ley,  on  Saturday  the  30th  day  of  this  instant 
November,  at  ten  of  the  clock  in  the  forenoon^ 
and  at  such  other  times  as  it  shall  be  appoiuteil 
by  this  House. 

Uouss  OF  CoMMOHS,  November  IB. 

The  House  proceeded  in  the  debate  of  'tlie 
matter  concerning  the  Appeal,  brought  in  the 
House  of  Lords  by  Thomas  Shirley,  esq.  against 
sir  Joho  Fagc,  a  member  of  this  House. 

A  motion  being  made,  That  the  House  would 
renew  the  vote  made  lost  session,  that  whoso- 
'  ever  shall  appear  at  the  bar  of  the  Honse  of 
Lords,  to  prosecute  any  suit  agi^iost  any  mem- 
ber of  this  House,  shall  be  deemed  a  breaker 
and  infringer  of  the  rights  and  privileges  oi 
this  House  ;  or  declare  the  same  to  be  now  in 
force. 

The  question  being  put.  That  candles  be 
now  brought  in :  it  w£i  resolved  in  the  affirma- 
tive. 

The  qoes^on  being  propounded,  That  thb 
House  will  declare  the  v<tVt  of  the  last  session, 
that  whosoever  shall  appear  at  the  bar  of  the 
Lords  House  to  prosecute  any  suit  anintt  any 
member  of  this  Honse^  shall  be  deemed  a 
breaker  and  infringer  of  the  rights  and  privi«- 
leges  of  this  House,  to  be  now  m  force; 

The  question  being  pot.  That  this  question 
be  now  put ;    It  pitted  in  the  negative. 

The   question   beinf  propounded.  That  « 
Coofaenoe  be  desired  with  the  Lords  for  avoid-' 
ii%  the  occaskms  of  reviring  the  difoiencet' 
between  tlte  two  Hootcs  in  matters  of  Appeal; 

A  motion  being  made.  That  thoe  words^ 
^  brougiit  by  Dr«  Shirley,*' may  be  added  to  the 
question ; 

The  onestion  bein^  pat.  That  the  worda 
<'  brought  b)  Dr.  Shiriey,**  be  made  part  of 
the  question  ;  It  passed  in  the  negative. 

A  motion  being  made,  That  tM  wotds  **  in ' 
mattters  of  Appeals,"  may  bo  left  out  of  the 
question ; 

The  question  being  pot.  That  the  words 
''  in  matters  of  appeab/*  do  stand  in  the  ques- 
tion ; 

The  Honse  divided  :  Noes,  130^  Yeas,  84; 
And  so  it  passed  in  the  negative. 
'    ResoWed,  Tlmt  a  Conference  be  desired  with 
the  Lords,  for  avoiding  the  occasions  of  re* ' 
viving  the  differences  between  the  two  Houses.  ' 

Oidered,  That  a  committee  be  appointed  to  * 
prepare  and  draw  up  reasons  to  be  offered  at ' 

the  said  Conference. 

- « 

Notember  19.      ' 

Sir  William  Coventry  reports,  £roin  the  oott- 
mittee  to  wliom  it  was  referred  to  prepare  and ' 
draw  up  Reasons  to  be  offered  at  the  Confereno» 
to  be  desired  of  the  Lords,  for  avoiding  the  oo* 
casions  of  reviving  the  differences  between  th* 
two  Houses,  a  paper  of  Reasons,  agreed  hf  . 
the  said  committee  to  be  reported  to  tl»Houyt. 
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and  thai  the  Serjeaot  «t  Armt  aow  Bttmdtov 
this  Uoute  do  cause  the  same  (o  be  ao  affixea 

accordiogljT. 

November  20. 

Ordered,  That  Tbomas  Shirley,  eaq.  be  taken 
into  ciMtodjf  of  the  Scijeaut  at  Arms  now  at- 
tending this  house,  for  his  breach  of  privile^ 
in  prosecuting  an  Appeal  io  the  Hoa^e  of  Lords 
against  sir  John  Fagg,  a  member  of  th»  House. 

The  House  being  informed, That  sir  Nicholas 
Staughton  did  yesterday  serve  Mr.  Onslow,  a 
member  of  this  house,  in  Westminster- ILaU, 
with  an  Order  of  the  Hou>e  6(  Lords  for  brar^ 
ing  an  Appeal  brought  there  by  the  said  sir 
Nicholas  Staughton  against  the  said  Mr.  On>lo«r 
on  the  day  of  November  instant ;  and  that 
he  refused  to  retract  the  same,  after  he  bad 
notice  of  the  resolution  of  this  House,  made 
yesterday,  aboot  Appeals  to  the  Lords  from 
Courts  of  £quiiy ; 

Ordered,  That  sir  Nicholas  Staughton  be 
taken  into  custody  of  the  Serjeant  at  Anns  now 
attending  this  House,  for  his  breach  of  pnvdega 
in  prdse'coting  an  Appeal  in  the  House  of  Lords 
against  Mr.  Onslow,  a  member  of  thi*^  House. 

Ordered,  That  Mr.  Onslow  do  not  proceed 
to  make  any  defence  in  this  cause. 

HousB OF LoBDS,  N&woHberiO. 

This  day  being  appointifd  for  bearing  connsei 
at  this  bar,  upon  the  Petition  and  Appeal  of 
Thomas  Shirley  esquire,  against  sir  John  Fagg : 

Thomas  Shirlev  appeared  in  porsoo,  •»uh 
Mr.  Ricliard  Wallop,  one  of  those  assigned 
counsel ;  who  made  it  his  humble  desire,'tliat 
he  might  be  excused  from  being  of  coousel  with 
Mr.  Shirley  in  this  cause,  in  regard  be  isuuerly 
unacquainted  with  the  proceemngs  in  chiincerv, 
neither  is  he  now  instructed  in  the  cau«e,  L*  in'^j 
n.»t  served  with  the  Prder  of  this  Hou&e  uurii 
last  night. 

As  for  Mr.  Turner,  one  other  counsel  a^^sign^ 
ed  Mr.  Shirley  ;  the  House  was  satisfied  that 
he  was  sick,  and  so  not  able  to  come  and  plead. 

But  neither  sir  John  Fagg  appeared  (thout^n 
it  a*ppeared  upon  oath  at  the  bar  that  lie  was 
served  with  the  order  of  this  House  at  fai&  lodg- 
ing* by  leaving  it  at  his  lodging),  nor  any  coun- 
sel for  him. 

Then  Dr.  Shirley  was  asked,,  **  Whether 
he  would  go  on  with  this  cause  now  ?**  And  he 
said  •'  He  desired  to  fo  on  presently,  if  he 
could  have  counsel  to  plead  hia^ cause.      ' 

Whereupon  Mr.  Wallop  was  called  in;  and 
told,.  •'  That  this  House  allows  not  of  his  excuse, 
but  commands  and  enjoins  him  to  be  of  coun- 
sel •with  Mr.  Shirley  in  this  cause ;  and  this 
House  will  protect  him  for  so  doing.^ 

And  in  regard  of  the  shortness  of  time  now 
to  hear  this  cause,  and  instruct  counsel,  this 
House  made  the  entaing  Orders : 

«  Whereas th!s day  was  appointed  forbear- 
ing the  cause,  at  the  bar,  upon  the  Mpeal  of 
Dr.  Thomas  Shirley  againflt  sir  Jolm  r^g,  at 
which  time  the  said  Thomas  Shirley  appearing 
in  prisoQi  but  no  counsel  instructed  lor  him  ; 


which  ha  retd  in  his  place ;  and^fkerwardsde- 
livcfcd  the  same  in  at  the  clerk's  table  :  Wliere 
it  was  again  read ;  and,  npon  the  question, 
agreed  to  ;  and  is  as  folioweth ;  viz. 

''  His  majesiy>liaving  recommended  to  us,  at 
the  opening  of  this  session  of  parliament,  the 
anroiding  this  difference,  if  possible  ;  aad,  ifit 
could  not  be  prevented,  that  we  should  defer 
those  debates  till  we  had  brought  such  public 
bills  to  perfection,  as  may  conduce  to  tfie  good 
aed  salety  of  the  kingdom  ;  the  Commons  es- 
teem it  a  great  misfortune,  that  contrary  to  that 
most  excellent  advice,  the  proceedings  in  the 
appeal  brought  the  last  sessions  against  sir  John 
Fagg,  by  Mr.  Shirley,  have  been  renewed,  and 
a  day  set  for  hearing  the  cause  :  and  therefore 
tbe- Commons  have  judged  it  the  best  way, 
before  they  enter  into  the  argument  for  defence 
of  their  rights  in  this  matter,  to  propose  to  your 
lordships  tbe  putting  off  the  proceedings  in  that 
Shatter  for  some  short  .time ;  that  so  tliey 
may,  accordiAg  to  his  majesty's  advice,  give  a 
dispatch  to  some  bills  now  before  them  of  great 
importance  to  the  king  and  kingdom  :  which 
bemg  finished,  the  Commons  will  be  ready  to 
give  yoor  lordships  such  reasons  af^ainst  those 
uroceedingp^  and  in  defence  of  their  rights,  as  we 
Dope  may  satisfy  yonr  lordships,  that  no  such 
proceedings,  ooght  to  have  been." 

'Resolved,  That  a  Message  b«sent  to  the 

Lords,  to  desire  a  Conference  to  preserve  the 

good  correepondence  bMween  the   two  houses. 

Ordered,  That  sir  Wm.  Coventry  doge  up 

to  the  Lajrds  with  the  said  Message. 

Sir  William  Coventry  reports,  from  the 
Lords,  that  he  had  attended  their  lordships  with 
the  Message  to  desire  a  Conference  ;  and  that 
their  Lordships  had  agreed  to  a  present  Confe- 
rence in  the  Painted  Chamber. 

Resolved,  That  the  several  members  to  whom 
it  was  referred  to  prepare  aiNd  draw  up  Reasons 
tei  be  offered  at  the  said  Conference  ;  do 
mtend  and  manage  the  said  Conference. 
'  Sir  Wn.  Coventry  reports  from  the  Conle- 
r«nee  had  with  the  Lords,  that  they  had  attend- 
ed, and  delivered  tbe  Lords  the  Reasons  agreed 
by  this  House. 

Whereas  this  House  hath  been  informed  of 
several  Appeals  depending  in  tbe  House  of 
Lords,  from  courts  of  Eqtiity,  to  the  great  vio- 
lation of  the  Rights  and  Liberties  of  tbe  Com- 
mons of  England  ;  it  is  this  day 

EcSkiked  and  Declared,  **  That  whosoever 
^  shall  solicit,  plead,  or  proaecote  any  appeal 
**  against  any  Commener  of  England,  from 
**aoy  Court  of  Equity,  before  the  house  of 
**  Lordsi  shall  be  deemed  and  taken  a  betrayer 
"  of  the  Rights  and  liberties  of  the  Commons 
*'  of  England  ;  and  shall  be  proceeded  agaiust 
**  accordingly.'* 

Bcnli^ed,  Thst  copies  of  this  Resolution  and 
Deekuation  be  forthwith  publicly  affixed  upon 
tka  doee  of  the  lobby  of  this  house,  and  West- 
minster Hall  gate,  and  npon  the  gates  of  the 
two  $a|)aaBi»>Ian8i  and  the  four  innsofconrt 
aftd  the  several  inns  of  Chancery  ;  to  the  end 
caeoamed  muf  take  aotioe  ibaieof : 
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.Bordidftir  John  Fog^  or  .anjr  counsel  fur  )jim- 
.  appear,  thou|;h  notice  of  this  day  was  left  at 

the  said  »ir  Jodq  Fagg's  lodgings,  as  appeared 

bj  oaih  made  at  the  bar  this  day  :  it  is  ordered 

hj  the  Lords  Spiritual  and  Temporal  inparlia- 
.uienc  assembled^  That  this  House  will  hear  the 

aaid  cause,  bj  counseJ,  at  the  bar,  on  Monday 

the  S2th  iostanty  at  ten  of  the  clock  in  the  fore- 
noon.'' 

And  the  said  Dr.  Shirley,  Mr.  Wallop,  and 

sir  N.  Staunton,  were  ordered  to  have  the  pro- 
'  tectioa  of  the  House,  f 

^nd  upon  debate  of  the  Commons'  Vote 

made  yesterday,  it  ivas  ordered,    "That  the 

Paper  posted  up  in  several  places,  signed  by 

William  Goldsbro,  Cler.  Dom.  Com.  against  the 

Judicature  of  the  House  of  Peers  in  Cases  of 

Appeals  from  Courts  of  Equity,  isHIegal,  unpar- 
..liamentary  and  lending  to  the  dissolution  of  the 
.  government." 

Debate  in  the  House  of  Lords  on  a  Motion  for 
an  Artdrels  to  the  King  to  dissolve  the 
Parliament. 

s 

upon  consideration  of  the  said  Vote  of  the 

Commons,  it  was  proposed  by  lord  JVIohun  to 

,  address  his  majesty  to  dissolve  the  pailiament. 

This  gave  rise  to  a  vehement  debate,  *'  in  the 

•  course  of  which,''  says  Mr.  Ralph,  "  all  ima- 
ginable arguments  that  could  either  influence 
court  or  cout^tryf  were  made  use  of  to  procure 

'  an  affirmative :  the  king  was  flattered  with  (he 
,  hupes,  or  rather  bribed  ivith  the  promise,  of  a 

lanse  sum  tn  pay  his  Debts :  and  the  Church 
]  received  |he  warmest  assurances,  that  though 

Protestant  Dissenters  should  find  some  favour 
.  and  ease,her  lands  and  dignities  should  be  safe : 

and  on  the  popular  side  of  the  question,  the 

conduct  of  the  present  Home  of  Commons  was 
.  exposed  with  as  much  severity,  as  if  the  natioH 
'  had  not  one  true  representative.    From  the 

length  of  time  which  the  purse  of  the  people 

had  been  in  their  hands,  and  the  free  use  they 
'  had  made  of  it,  it  was  ureed  that  they  were 

•  become  '  more  than  lords.  They  were  charg- 
ed with  having  viulRted  the  ancient  rules  of 
parliament,  by  not  admitting  the  right  of  the 
Lords  to  reduce  their  grants.    They  were  re- 

'  proached  for  having  several  times  rejected  with 
scorn,  a  Bill  for  the  more  fair  and  equal  Trial 
of  the  Peers.  It  was  said  seriously,  that  they 
had  never  met  without  exciting  the  greatest  ap- 
prehensions in  all  sober  and  wise  men,  and 
ironically,  that  it  was  owing  to  the  goodness  of 
the  prince  and  the  virtue  of  the  members,  that 
honours,  offices,  pensions,  money,  employments 
and  gifts,  had  not  been  bestowed  and  accept ea 
as  a  consideration  for  reducing  the  government 
to  the'  model  of  France,  Denmark,  &c.  where 
the  will  and  pleasure  of  the  prince  had  taken 
place  of  the  laws.  It  was  added.  How  easily 
this  may  be  done  in  future  ages,  under  such 
princes,  and  such  an  House  of  Commons  as 
may  happen  if  '  long  and  continued  parlia-' 
ments'  be  allowed  for  law,  may  be  had  some 
measure  of  judging  by  this ;  where  though  the 
prince  had  no  design,  and  the  membt rs  of  the 

vol..  VI, 


Hoc^  of  Commons  have  shewed  so  great  can- 
dour and  self-denial,  yet  the  best  observers  art 
apt  to  think,  that  we  owe  it  tp  the  strong  and 
opposite  factions  at  court,  that  many  things  of 
great  alterations  have  not  passed. — It  was  also 
observed,  that  in  former  times  when  parlia- 
ments were  short  and  frequent,  the  members 
constantly  received  their  Wages,  botli  from 
their  counties  and  boroughs;  many  of  the 
poorer  borouchs  petitioned  to  be  excused  from 
sending  n^euibers,  as  not  being  able  to  l>ear 
their  charge,  and  were  so :  laws  were  Inade  in 
favour  of  the  gentry,  that  corporations  should 
compel  none  but  the  freemen  o.f  their  own 
town  to  serve  for  them ;  nay,  that  in  all  the 
ancient  returns  of  writs  for  knights  of  the 
shires,  their  sureties  for  their  appearance  wers 
returned  with  them.  But  that  now  ^he  case 
was  so  altered,  that  1,500/.  and  S,000/.  and 
lately  7,000/.  ivas  a  price  that  men  paid  to  be 
entrutted.  That  it  was  to  be  hoped  the  cliarity 
of  those^orthy  persons,  and  their  zeal  for  the 
public  interest,  bad  induced  them  to  be  at  this 
ex  pence :  but  that  it  were  better  to  be  other- 
wise, there  being  a  scurvy  English  Proverb^ 
*  That  men  that  buy  dear,  cannot  live  by  selling 
cheap."* 

The  debate  continued  till  8  o'clock,  when  it 
passed  in  the. negative  by  two  voices.  Content^ 
48 ;  not  content,  50. 

The  House  tiien  adjourned  to  Monday. 

On  which  day  the  House  being  mef;,  a  Mes- 
sage was  sent  by  his  majesty,  for  the  House  ta 
attend  him  forthwith  in  the  House  of  Peers; 
which  the  House  accordingly  did,  when  his 
majesty  passed  three  billS;  and  the  Lord  Keeper 
by  his  n>ajesty^  order,  prorogued  both  Houses 
of  Parliament  till  the  15th  day  of  February 
come  twelvemonth,  1676,  which  ended  the 
Dispute. 

The  PaoTssTATiov,  with  Reasons  of  several 
Lords  for  the  Dissolution  of  this  Parlia* 
ment,  entered  in  the  Lords'  Journal,  Nov. 
S9, 1675,  the  day  the  Parliament  was  pro* 
rogued. 

**  We  whose  names  are  under-written,  peers 
of  this  realm,  having  proposed,  '  That  an  hum- 
'  ble  Address  might  be  made  to  his  maje^y 
'  from  this  House,  that  he  would  be  graciously 
'pleased  to  dissolve  this  parliament  ;*  and  the 
House  having  carried  it  m  the  negative :  for 
the  justification  of  our  loyal  intentions  towards 
his  roajt>sty's  service,  and  of  our  true  respect 
and  deference  to  this  honourable  House ;  and 
to  shew  that  we  had  no  sinister  and  indirect 
ends  in  this  our  humble  proposal,  do  with  all 
humility  herein  set  forth  ttie  grounds  and  rea* 
sons  why  we  were  of  opinion,  that  the  said 
humble  Address  should  have  been  made. 

**  1.  We  do  hun^bly  conceive  that  it  is  ac- 
cording to  the  ancient  laws  and  statOtes  of  this 
realm,  that  there  should  be  frequeAt  and  new 
parliaments,  and  that  the  practice  of  several 
years  bath  been  accordingly. 

'*  8.  It  seems  not  reasonable  that  any  parti- 
cular number  of  men  should  for  many  years  tn« 
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gross  80  %reMi  a  trust  of  the  people^  at  to  he 
tbeir  representatives  in  the  Rouse  of  Commons: 
and  all  other  the  gentry  and  the  nsembers  of 
corporations  of  the  tame  degree  sind  qaalttj 
with  them,  should  be  so  long  exdoded.  Nei- 
ther, as  we  humbly  conceive,  is  it  advantageous 
to  tiie  government,  that  the  coanties,  cities 
and  boroughs  should  be  confined  for  so  long  a 
time  to  such  members  as  they  have  once  chosen 
to  serve  fur  them ;  the  mutual  correspondence 
and  interests  of  those  wIk>  chose  and  are 
chosen,  admitting  of  great  variations  in  length 
of  time. 

**  3.  The  long  continuance  of  any  sach  as 
we  entrusted  for  others,  and  who  have  so  great 
a  power  over  the  purse  of  the  nation,  must«  in 
our  humble  opinion,  naturally  endanger  the 
producing  of  Actions  and  parties,  and  toe  car- 

2ing  on  of  particular  interests  and  designs,  ra- 
er  than  the  public  good. 
**  And  we  are  the  more  coofirmad  in  our  de- 
vres  for  the  said  humble  Address,  by  reason  of 
this  unhappy  breach  fidkn  out  betwixt  the  two 
Houses,  of  which  the  House  of  Peers  hath  not 
given  the  least  occasion;  they  having  done 
nothing  but  whttt  their  ancestors  and  predeces- 
sors have  in  all  times  done,  and  what  is  accord- 
ing to  their  duty,  and  for  the  interest  of  the 
people  that  they  should  do  :  which  notwith- 
standing the  House  ef  Commons  have  proceed- 
ed in  such  an  unprecedented  and  extraordinary 
way,  that  it  is,  in  our  humble  opinion,  become 
altogether  un practicable  for  the  two  Houses,  as 
the  case  stands,  jointly  to  pursue  those  great 
and  good  ends  for  which  they  were  called.  For 
these  reasons  we  do  enter  pur  Protestation 
aninst,  and  dissent  unto,  the  said  Vote. 
(Signed.)  Buckingham,  Winchester,  Salisbury, 
Bndgewater,  Dorset,  Westmoreland,  Chester- 
field, Stamford,  Berks,  Clarendon,  Shaftesbury, 
Fauiconbridge,  Halifax,  Yarmouth,  Newport, 
Sandjrs,  Wharton,  Petre,  Mohun,  De  la  Mer, 
Townsend,  Grey  of  Rolston." 

These  were  all  the  Lords  that  were  in  the 
House  early  enough  to  sign  the  Protestation 
before  the  parliament  was  prorogued. 


Mr.  9^i^<^^c  *"  hi'  Preface  to  lord  Hale's 
Treatise  on  the  Jurisdiction  of  the  Lords* 
House  of  Parliament,  prts  a  amcise  but  sa- 
tbfactory  account  of  ibis  business,  as  follows  : 
"  Afler  the  compromise  in  Skinner's  case, 
the  business  of  the  session  both  ea  the  supply 


to  tke  crown  and  otherwise  went  tm  uatkiMf 
for  many  moaths.  More  parooolarfy  oothw 
foither  appears  to  have  occurred  btfweeo  ton 
two  Houses  as  to  judicature,  except  a  siigbg 
oommnaication  between  tbcm  about  a  sum- 
mons or  notice  to  Mr.  Hale  a  member  of  the 
Commons  on  a  petition  of  appeal  agunst  him 
by  a  Mr.  Sliag%by  to  the  Lofds.  iir  Thomas 
I^,  father  of  the  late  Lord  Chief  Justice  nf 
that  name,  aad  his  brother  the  judge  of  the 
prerogative  court,  moved  for  a  Conference  wifii 
the  I^rds,  the  summons  of  Mr.  Hale  aoticin|g 
him  as'  a  member.  But  after  some  short  coo-> 
versation,  the  House  only  resolved  upon  m 
Message  to  the  Lords,  desiring  them  To  Have 
regard  to  the  privileges  of  the  House  of  Com- 
mons. The  Answer  of  the  Lords  was.  Thai 
the  House  of  Commons  need  not  donbt,  bat 
that  tbeir  lordships  will  have  a  regard  to  tbeir 
privileges  as  they  have  of  tbeir  own.  AAcr 
this  Answer,  the  Lords  examined  Mr.  SliiM^r* 
as  to  the  manner  ef  intimating  to  Mr.  IlaJe 
the  hearing  of  the  cause.  Oa  a  sobseqoent  daj 
Mr.  Slingsby  petitioned  the  Lords  to  withdrmvr 
his  orieinal  petition,  on  the  ground  of  his  beiqg 
advised  by  his  counsel,  that  lie  might  have  hia 
remedy  in  Chancery,  and  that  there  was  no 
order  entered  upon  which  he  could  ground  an 
appeal.  But  the  Lords,  perhaps  jealous  of 
having  the  relinquishment  of  the  appeal  con- 
strued to  the  prejudice  of  their  judicature,  and 
perhaps  also  suspicious  that  fear  of  the  privi- 
lege  of  the  Commons  was  the  real  cause  of  the 
application,  referred  the  business  to  the  conu- 
deration  of  their  tommittee  of  privileges.  A  Iter 
almost  a  month's  consideration,  the  earl  of  An- 
glesey reported  from  the  committee  as  tb^ 
opinion,  '^That  the  Lords  do  declare,  that 
tlieir  proceedings  had  been  according  to  the 
course  of  parliament  and  former  precedents; 
and  that  the  Lords  do  assert  it  to  be  their  un- 
doubted right  in  judicature  tp  receive  and  de» 
termine  in  time  of  parliament  appeals  from  in« 
ferior  courts,  though  a  member  of  either  House 
he  concerned,  that  there  may  be  no  failure  of 
justice  in  the  land.** — To  this  report  the  Lords 
immediately  assented ;  and  it  is  observable, 
that  on  the  afternoon  of  the  very  day  upon 
which  it  was  made  and  approved,  the  king 
made  a  good-humoured  speech  to  both  Houses, 
and  in  pursuance  of*  his  pleasure  they  adjourn- 
ed themselves  for  six  months. — ^Thus  this  Case 
of  Hale  aud  Slingsby,  and  the  whole  of  the  first 
part  of  the  session  parsed  off  without  breach  of 
any  kind  between  the  two  Houses.'' 
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957.  Proceedings  against  Mr.  Francis  Jenkes,*  for  a  Speech  made 
by  him  on  the  Hustings^  at  Guildhall^  in  the  City  of  London, 
on  Midsiunmer-day,  S8  ChaAxes  II.  a.  d.  1676.  [Published 
by  his  Friends.] 


Mr.  JENKES  having  been  a  trader  for  many 
^ears,  and  observing  the  daily  TiectLj  of  Tr^de 
IB  the  City,  oocasioned  by  inch  mischieft,  as 
lay  not  in  the  industry  of  its  inhabitants,  bat 
only  in  the  power  of  the  govemmejit  to  re- 
drKs;  and  that  did  require  a  more  speedy  re* 
dress  than  it  Parliament  prorogued  ror  fifteen 
Bontiis  could  aiTord ;  after  having  in  vain  soli- 
eiled  the  Lord-Mayor  for  a  Common-Cooncil, 
that  might  consider  of  a  Petition  about  Trade, 
out  of  a  hearty  zeal  for  the  good  of  the  city,  as 
well  as  encouraged  by  the  consent  and  desire 
of  many  sober  citizens,  the  liberty  reserved 
to  the  lord-mayor,  aldermen  and  common- 
council,  by  the  statute  of  the  ISth  of  this  king, 
concerning  Petitions,  the  votes  of  a  miijority 
of  temporal  Lordt  in  the  last  sessions,  fbgether 
with  the  unanswerable  reasons  given  in  their 
Protestation  ;  did  at  the  Folk-mote  (or  Com- 
mon-hall) holden  the  94th  of  June  last  past,  in 
the  Guildhall  of  London,  thus  deliver  mmself: 

**  Mr.  Common  Serjeant, 

'  **  It  seems  a  vain  thing  for  this  Court  to  be 
aerious  about  the  choice  of  magistrates  and  of- 
iic^rs  for  the  well  ^vernment  of  this  city ;  ex- 
cept they  first  take  care  to  remedy  those  many 
mischieft  and  grievances,  which  this  city  now 
groans  under ;  and  whicli  seem  so  to  threaten 
the  ruin  and  destruction  of  the  whole,  that  if 
there  be  not  some  speedy  redrsss,  there  will  be 
little  need  of  magistrates  and  officers,  for  there 
will  be  no  city  or  people  left  here  to  be  go- 
verned. 

<'  London  has  once  alr^dy  been  burned  to 
ashes,  and  firing  is  now  become  such  a  trade, 
that  not  only  London,  the  borough'  of  South- 
wark,  and  the  places  adjoining,  bnt  all  the  ci- 
ti^,  boroughs,  towns  corporate,  and  -  places  of 
principal  trade  ihroughout  ihe  whole  kingdom, 
are  perpetually  in  danger ;  so  that  no  rational 
or  considerate  man  amongst  us'  can  promise 
himself,  his  wife,  his  children,  or' estate  one 
iiight's  security,  but  they  may  all  be  devoured 
in  the  consuming  fiamrs,  except  some  apeedy 
and  effectual  course  be  tnken. 

^  But  this  is  not  all ;  for  were  our  houses 
secure  from  fire,  yet  such  is  the  general  decay 
of  trade,  if  not  remedied,  as  must  unavoidably 
bring  the  whole  city  to  poverty  and  min:  Iknd 
k  is  conceived,  thsc  this  is  very  much  occa- 
sioned by  the  French,  who  have  laid  such  great 
impositions  upon,  our  woollen  cloth,  stufls  and 
other  manufiictures,  that  we  have  ahnost  lost 
our  trade  with  France.  They  have  spoiled  our 
trade  with  Holland,  Flanders,  and  Germany, 

^  See  the  Trial  of  hm  andathen  for  a  Bioc, 
A.  D.  IMS. 


by  a  destructive  war.  They  have  ruined  our 
trade  at  liome,  and  beggared  many  thousands 
of  our  honest  and  industrious  weavers,  and 
other  English  manufacturers  and  traders,  by 
the  vast  quantity  of  their  silks,  and  other  un« 
necessary  commodities  imported  hither.  So 
that  upon  an  exact  balance  of  the  trade  be* 
tween  us  and  them  taken,  it  has  been  de» 
monstrated,  that  this  city  and  Imgdom  doth 
lase^l,100,000/«  every  year.  By  means  whereof 
they  who  in  queen  Elisabeth's  time  might  not 
be  suffered  to  build  men  of  war,  are  now  grown 
so  powerful  at  sea,  as  to  be  able  to  beat  both 
Dutch  and  Spaniard,  and  have  made  them* 
selves  in  a  manner  sole  nuisters  of  the  Medi- 
terranean sea.  And  they  are  grown  so  pre- 
sumptuous,  as  daily  to  affront  our  English 
merchants,  and  solhetimes  in  his  majest/s  own 
ports.  The  privateers  daily  tdte  our  merchant- 
ships,  plunder,  others,  strip,  imprison  and  toi^ 
ment  our  seamen,  to  the  great  discouragement 
of  our  English  navigation,  and  almost  ruin  of 
the  merchant. 

**  1  shall  instance  in  but  one  thing  mere,  bnt 
that  is  worse  than  all  the  rest ;  that  is,  the  just 
apprehension  that  b  upon  the  minds  of  good 
men,  of  danger  to  his  majesty's  person,  and 
the  protestant  religion.  I  bad  not  spoken  this 
at  this  time  and  place,  but  having  the  hononr 
to  serve  the  City  in  Common-Council ;  I  have 
endeavoured  at  several  times  to  bring  these 
things  before  the  Court,  hot  could  not.  In  the 
end  of  the  last  Common-Council  I  did  desire 
my  Lord-Mayor,  that  a  Common-Council  might 
speedily  be  held,  to  hear  and  consider  of  a 
Petition  about  Trade,  substribed  by  a  great 
number  of  citizens  of  g^od  quality ;  and  his 
lordship  did  then  promise,  that  a  Common- 
Counal  should  speedily  be  held :  but  it  is  a 
guod  time  since,  and  theie  have  been  many 
fires  and  losses,  but  no  Common-Council. 

^  Wherefore,  mcthinks,  it  does  become  th« 
wisdom  and  gravity  of  this  Court,  not  to  ad- 
mit of  any  longer  delay  in  a  matter  wherein 
their  all  is  concerned.  And  I  do  humbly  move, 
(and  I  conceive  it  is  not  only  my  sense,  but 
the  sense  of  the  far  greater  part  of  this  Court) 
that  some  members  of  this  &>urt  may  accom- 
pany the  Sherifi  and  Mr.  Common^rjeant^ 
before  we  proceed  to  any  other  matter,  to  wait 
upon  my  Lord  Mayor  and  the  Court  of  Alder- 
men, to  desire  that  a  Common-Council  might 
speedily  be  held,  humbly  to  petition  his  ma- 
jesty, that  for  the  quieting  and  satisfying  the 
miiids  of  his  liege  people,  and  for  remedy  of 
the  many  mischiefs  and  grievances  we  now 
groan  under,  he  would  graciously  be  pleased 
faocording  to  the  statutes  of  the  4th  and  d6ih 
of  £d,  3,)  timely  to  call  aNew  Pfirliai&0At%- 
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Scarcely  were  the  words  •  a  New  Parliament, 
pronounced,  but  thQ  ereacestpnrt  of  ihe  assem- 
bly cried  out,  •  Well  moved,  well  moTcdl' 
And  t)ioagh  none  spake  up  formally  to  tbe  sbe- 
liSky  yet  several  amongst  them  ^ spake  enough 
to  shetv  a  high  approbation  of  what  had  been 
said,  and  not  o[te  word  was  spoken  in  contra- 
diction:  which  when  the  Common- Seijcant 
saw,  to  prevent  (as  is  conceived)  others  speak- 
ing to  the  aiame  matter,  he  spake  to  ^thn  par- 
pose  : 

*'  That  what  had  been  mored,  seemed  to  be 
the  general' sense  of  the  whole  Court;*  and 
since  the  gentleman  that  made  the  modon 
was  pleased  to  join  him  with  the  Sherifis,  and 
that  he  must  offer  his  opinion  in  the  matter,  it 
was  this,  That  it  was  not  so  proper  to  carry  np 
that  Message  before  tbey  did  proceed  to  their 
elections,  as  first  to  detennine  tlieir  elections, 
ArKi  then  carry  up  an  account  of  these  and  thai 
togeihc^.*' 

But  many  in  the  Court  did  insist  upon  the 
motion,  and  desired  a  Message  might  be  sent 
up  immediately;  whereupon  one  of  the  She- 
riffs spake,  and  did  ackhowledge,  **  That  what 
liad  been  said  by  the  geutleiitan  that  spake  first, 
was  true;  but  that  he  was  an  old  citizen,  and 
liad  long  known  Comipon-llalls,  and  he  did  be- 
lieve that  the  proper  work  of  the  day  was  the 
^Icciien  of  officers;  and  therefore  he  did  de- 
sire that  the  Court  would  proceed,  aud  not  to 
carry  op  the  Message  till  after  that  was  done  ;** 
To  which  one  replied,  **  That  according  to  his 
utmost  understanding,  that  Court  was  one  of 
the  ancientest,  greatest,  and  *  most  powerful 
Courts  of  this  City ;  and  alUtough  the  cus- 
tomary business  of  this  day  were  the  choice  of 
officers,  yet  that  Court  had  cognizance  of  any 
thing  whatever  that  did  relate  to  the  good  of 
thexity;  and  therefore  it  was  conceived^  that 
nothing  was  more  proper  at  that  time,  than 
this  which  concerned  the  preservation  of  the 
city  from  utter  ruin." 

Upon  which  the  other  Sheriff  directiog  fab 
^liscourse  to  the  Assembly,  said,  *'  That  what 
the  gentlemen  had  moved  there,  was  true,  and 
not  unknown  to  most  of  the  persons  there  pre- 
aeot ;  but  that  he  was  of  his.  brother's  opinion, 
that  it  was  fit  first  to  go  on  to  t!ie  work  of  the 
4l«y,  and  not  to  carry  op  that  Message  till  after 
the  election.'' 

Many  persons  being  still  dissatisfied,  and 
calling  for  a  present  Message  to  be  sent  up, 
the  gentleman  who  first  moved  the  business, 
made  it  his  request, ''  That  since  there  seemed 
ft  difference  touching  the  circumstance  of  time, 
that  they  would  proceed  to  election,-  and  carry 
np  the  Message  with  the  persons  elected,  as  tiie 
Sheriffs  desired  ;'^  to  which  the  Common  Hall 
unanimoosty  agreed.  Upon  which,  silence  be- 
ing made,  the  Common  Hall  proceeded  to  elec- 
tion, and  sent  up  an  account  thereof  lo  the 
Lord  Mayor  and  Aldermen  "by  the  Slierifis  and 
Common-Serjeaot,  as  is  usual  iii  audi  cases. 

,  The  Lord  Mayor  and  Aldermen  presently 
came  down,  and  took  their  seats  in  the  court 
•f  flaaCiDgii  according  to  castom;  upon  which, 


tbeCommon-Seijeant  came  forth  to  the  front  of 
the  court,  and  declared  the  names  of  th^  persona 
eleaed,  and  immediately  gave  back.  Wbere^ 
upon  the  Common-Iiall  called  out  for  an  Answer 
to  their  Message ;  upon  which,  the  Common- 
Serjeant  stepping  forward  again  in  the  presence 
of  (he  Lord  Mayor,  Aldermen  and  Shcnffs,  said, 
**  That  be  had  acc^oainied  his  lordshrp  and  the 
aldermen  with  theu:  request,  and  that  his  lofd- 
ship  had  commanded  him  to  declare  unto  them. 
That  he  would  be  ready  to  join  with  them  in 
that  or  any  other  thing  for  the  good  of  thm 
city.**  And  with  ihat  the  Lord  Mayor  and  Al-> 
dermen,  £rc.  left  the  court  of  hustings,  and  di§« 
missed  the  assembly. 

After  dinner,  the  Recorder,  sir  John  Howel, 
out  of  a  great  pretence  of  loyalty,  but  indcod  a 
personal  grudge  against  Mr.  Jeukes,  conveyed 
the  news  to  Whitehall;  where,  with  his  usual 
strain  of  rhetoric,  he  made  such  a  dismal  re* 
presentation  of  the  matser,  and  was  so  power** 
ful  in  his  eloquence,  as  to  occasion  both  the 
sheriffs  and  some  other  of  the  city-officers  to  be 
sent  for;  who  were  examined  by  the  Lord 
Chief  Justice  Rainsford,  in  the  presence  of  the 
king,  the  lord  chancellor*,  lord  treasureH*^ 
duke  Lauderdale,  and  other  lords. 

The  Sheriffs  aud  two  others  made  affidavits  ; 
but  a  copy  of  them  could  never  be  obtained.    : 

Upon'  the  87th  of  June,  Mr.  Jenkes  was 
summoned  by  a'  messenger  to  appear  at  the 
council-hoard  the  next  day ;  accompanied  with 
many  of  his  friends,  he  attended  in  the  lobby, 
near  the  council-chamber,  according  to  bis 
summons,  and  after  sometime  was  called  in  ; 
but  his  friends  pressing  to  fuUow  him,  (as  is 
usual  on  such  occasions)  ncn  k«pt  out,  and 
not  one  suffered  to  go  in  with  him. 

The  king  sitting  in  council,  the  lord  chan- 
cellor, duke  Lauderdale,  and  otiier  lords  about 
him,  the  clerk  read  an, affidavit  made  by  ths- 
two  sheriffs,  the  common  crier,  and  ope  John 
Green,  an  attorney;  the  snbstance  whereof 
was, 

<  That  Fr.  Jenkes,  at  a  Common*Hall,  in 

<  London,  the  S4th  of  June  last  past,  did  com- 
'  plain  of  Grievances ;    and  did  desire,  that  be- 

*  fore  they  went  upon  an^  other  business,  cer« 

*  tain  members  of  that  Court  might  accompany 
'  the  Sheriffs  and  the  Common  Serjeant  to  wait 

*  upon  the  Lord  Mayor,Hhen  in  the  Chamber,  to 
'  desire  that  a  Common-Council  might  be  called 

*  to  petition  his  majesty,  in  the  name  of  tbe 

<  city,  to  call  a  new  parliament.' 

The  affidavit  being  read,  the  covncil^bOBid 
proceeded  to  this  efifect :  '       '      ■» 

Lord  Chancellor,  Sir,  whet  say  yon  to  this 
matter? 

Mr.  JwkeM,  I  desire  to  know  if  this  be  nil 
you  have  to  charge  against  me  9    '  .    , 

A  Lord,  Then  you  amke  little  of  this,  yea 
will  fitid  it  to  be  enough. 


T— H- 


*  Heneage  lord  Finch,  itfterwerd  ead  of  Niit* 
tingham. 

t  Lord  Osborne,  earl  of  Dnnby,  efterwaidt 
marquis  of  Cwartben,  and  d^ke  of  Lsod^ 
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■ 

L*  Citfii.    Sir,  did  you  move  for  a  Commoii*  | 
Council  to  petitioQ  for  a  new  parliaiaent  \ 

Jenket.    is  it  any  crime  to  petition  for  a  new 
parliament? 

Tq  which  his  lordship  not  thinking  fit  to  give 
answer,  proceeded, 

X.  Chan.    Answer  to  the  matter  in  charge. 

Jenkn,  .  With  the  liberty,  of  his  majesty  and 
this  board,  I  will. 

The  King,    Go  on. 

JenkA,  May  it  please  your  majesty,  of  all 
the  subjects  you  have— 

A  Lord,  (interrupting  him)  Answer  to  the 
matter. 

Jenkes.  If  his  majesty  will  be  pleased  to 
heai:  me,  I  hope  you  will. 

KinA.  Let  him  go  on. 

Jenket.  May  it  please  your  majesty,  of  nil 
•the  subjects  you  nave,  none  are  more  loyal 
than  your  city  of  London,  and  in  jibe  city  none 
mure  loyal  than  myself:  and  no  man  there  did 
more  desire,  and,  in  my  circumstances,  act 
more,  in  order  ty  your  majesty's  Restoration, 
than  myself.  And  1  do  defy  any  citizen,  or 
other  whomsoever,  to  say  I  have  forfeited  my 
loyalty  by  any  one  individual  act 

King,  (Interrupting  him)  Sir,  you  are  not 


Lord-Mayor,  and  I  am  very  well  sati^Bed  with 

the  loyalty  of  the  city,  and  that  it  needs  no  such 

vouchers. 

'    L.  Chan.  Speak  to  the  matter. 

Jenkts.  May  it  please  yourmajestv,  keing 
summoned  to  a  Court  of  Com^ioq  Half  in  Lon- 
don, which  is  a  Court  that  eonsists  of  the  main 
body  of  the  city — 

L.  Chan.  (Interrupting  him)  Sir,  you  are 
under  a  double  mistake ;  for  first,  it  was  not  a 
Court;  and  next,  it  did  not  consbt  of  the  main 
body  of  the  city  of  London. 

Jenket.  With  vour  lordbhip's  leave,  it  was 
a  Court  which  did  consist  of  all  the  livery  of 
the  city  of  Ijondon ;  which,  if  1  understand  any 
tbing,  IS  the  main  body  of  tlie  city  of  London. 
And  every  member  of  that  Court  hath  freedom 
to  propose  add  debate  any  such  matter  or  thing 
as  he  believes  is  for  the  service  of  his  majesty, 
and  the  good  of  the  city ;  and  no  man  can  use 
more  understand ioc;  tlian  God  hath  given  him: 
And  I  assure  your  lordship,  what  I  t^n  moved 
was  according  to  the  .utmost  of  my  understand- 
ing for  his  majesty's  service,  and  the  good  of 
the  city.  And,  my  Lord,  if  I  were  under  a 
mistake,  I  had  the  fortune  to  have  good  com- 
pany ;  for  what  I  moved  was  approved  by  the 
whole  Court. 

King.  '.It  was  not  so. 

Secretary.  We  'have  a  deposition  to  the 
contrar}'. — Jenket.  It  was  so. 

Other  Ijtrdt.  It  was  not  so. 

Jenket.  May  it  please  your  majesty,  if  you 
bave  a  hundred  depositions  to  the  contrary,  if 
the  matter  of  fact  were  so,  it  was  so ;  and  I  do 
afirm  it  was  approved  by  the  wliole  Court. 

A  Jjord.  How  came  yoil  to.  be  a  privy- 
coanseUor  ? 

Jenket.  I  never*  had  mnv  0udi  ambitioos 
Iboiihtlniiijbfwi 


A  Jjrrdi  How.  came  you  then  to  meddle  with 
matters  of  state? 

Jenket.  I  thought  any  of  his  majesty's  sub- 
jects,' in  an  humble  manner,  might  petition  hti 
majesty  for  a  remedy  of  any  grievance  what- 
soever. 

A  Ltrd.  Do  you  think  any  one  may  petadon 
for  a  parliament?   • 

Jenket.  1  believe  they  may. 

The  King.  I  know  whose  scholar  yon  are, 
and  I  will  take  care  that  none  such  as  you  shall 
have  to  do  with  the  government.        .   . 
.   Several  Lordt.    What  was  it  yon  moved? 
SVbat  wa»it  vou  moved  ? 

Jenket.  My  Lords,  what  I  spake  was  not  in 
a  corner,  but  openly  in  the  face  of  a  multitude, 
and  therefore  cannot  want  a  witness  to  attest  it. 

A  Lord.  Just  now  it  was  a  Court,  and  now 
it  is  a  multitude* 

Jenket.  .We  citizens  pretend  not.  ti>  place 
our  words  so  exactly  in  form,  but  that  there 
may  be  some  mistake  in  them;  but  I  think 
my  expression  was  no  g^eat  absurdity :  For  ' 
thiougb  it  were  a  Court,  yet  the  persons  there 
were  so-  numerous,  that  it  may  not  be  very  im<* 
proper  to  term  them  a  multitude.  Yet,  if  I 
have  failed  in  due  expression,  I  beg  liis  majesty's 
pardon.  I- know  somewhat  of  the  customs  of 
the  city  of  London,  and  the  powers  aad  privi- 
leges of  the  Courts  there;  and  somewhat  also 
of  the  laws  of  England ;  but  what  the  powers 
and  cistoms  of  this  Court  are,  I  knov^  not,  and 
therefore  shall  desire  to  say  little,  lest  I  should 
nnwiilingly  ofiend. 

L.  CSik*  Sir,  pray  tell  us,  wlio  advised  yen 
IB  this  matter? 

The  King.  Who  advised  you  ? 

Jenket.  What  I  then  proposed  was  consented 
to  by  the  whole  Court,  and  so  became  their 
act,  as  I  said  before. 

L.  Chan,  and  othert.  Answer  directly  to  the 
question,  oc  declare  yon  will  not. 

Jenhet.  Since  {^-see  your  miyesty  and  the 
Lords  are  angry,  though  I  ain  not  sensible  that 
I  have  given  you  any  just  cause  for  it;  I  must 
not  say  I  did  it  without  advice,  lest  you  should 
be  more  angry;  and  to  name' any  particular 
person  (if  there  were  such)  would  be  a  mean 
and  unfvorthy  thiog,  oheremre  I  desire  to  be 
excused  all  fanher  answer  to  such  questions ; 
since  the  law  doth  provide,  that  no  man  be  put 
to  answer  to  his  own  prejudice. 

King.  We  willtake  that  for  an  answer. 

L.  Chan.  Since  you  name  the  law,  by  the 
law  you  shall  be  tried. 

Jenket.  I  thank  you  and  this  board. 

X.  C/ian,  You  may  withdraw. 


He  immediatelv  withdrew,  And  the  roooi 
being  cleared  of  ab  his  friends,  and  other  com- 
pany, Mr.  Jenkes  was  kept  there  for  the  spaoe 
of  an  hour  and  an  half;  and,  after  that,  without 
being  called  in  any  more,  was,  by  a  warrant  of 
the  council,  sent  to  the  prison  of  the  Gata- 
hoose  within  the  'liberties  of  Westminster. 
Soon  after  h»  commitment,  he  demanded  of 
^the  Keepcr'a  copy  of  tbe  Wanraol  by  which  te 


*  sir  John  Sborte^y  knighct,  tberifli  of  the  sitj 
^  of  L»adoii,  John  W«Ui,  coaimoB-critr  of  the 

*  mid  Cuff  aod  John  Greeo,  ooe  of  tho  iittor- 

*  oojrt  of  tli»  LorrfoBlojor'B  Court,  taken  upon 
^••th  heioM  the  Loiti-Chi«f*Jnttice    Raiot- 

<  ford.  That  Francis  Jenkes,  of  the  laid  Citjy 

*  iioon-dri^r,  M,  on  the  94th  of  thii  iasunt 
^Jiftne»ata  CoDiflMii->HaJly  than  aatambiedat 

*  tha  Guitdhatt  of  the  said  Citj^  ior  chusing 

*  afieara  lar  the  ansoing  year,  in  a  most  saditi* 

*  oaa  and  oHitiaous  aiaaBar,  openlv  move  aod 
•alir  the  persona  than  present,  That  before 
4  tbejT  did  go  on  to  the  aiioioe  of  new  ofieers 

*  (wfaiah  was  tba  only  oeoasian  of  that  aieembly) 

<  thmj  sboald  go  to  the  Lord-Majpor,  and  desire 

<  him  to  oall  a  Cammoa^Cooacil,  that  might 
^  make  an  addresi  to  his  majesty  in  the  aame 

*  of  the  City,  la  aail  a  new  parliament    And 

*  whereas  the  said  Francis  Jenkes,  being  now 

*  aaUad  in,  and  heard   before  his  majesty  ia 

*  council,  was  so  far  from  denying  or  extenuat- 

*  lag  his  ofeace,  that  he  did  in  a  presumptuous 

*  and  arrogant  manner  eodea?our  to  justify  the 

*  same :  These  nra  therefore  to  command  you, 
'  to  take  inlo  your  custody  the  body  of  the  said 

*  Fraaeis  Jenkes,  herewith  seat  you,  and  him 
'  to  keep  safely,  until  he  shall  be  delirered  by 

*  dna  course  of  law;  for  which  this  shall  be 

*  your  warrant.  Dated  at  the  Cooncil-Cham- 
^  ber  ia  Whitehall,  this  98ih  day  of  June,  1676/ 

Ta  the  Keeper  of  the  Oatabaase,  West- 
BMntter,  or  his  Deputy. 


*  Lindsey» 
Peterborough, 
C.  CraTen, 
G.  Carterf 

Lauderdale, 

■Northampton, 

Carbery, 

W.  Maynard, 

Tbo.  Chicbely, 

Danby, 

Anglesey, 


ArKogtoo, 
Patbe, 

J.  Williamson. 
R.  Carr, 
Finch, 
.Ormond, 
Bridgwater, 
Hen.  Coventry, 
J.  Ernie, 
Robert  Soathwell/ 
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vaacammilted;  as  ha  might,  and  by  law  a^ght 
to  have.  The  Keeper  gave  him  a  promise  of 
it,  but  dciagring  the  petformancw  for  two  da^s, 
llf .  Jeokas  resokitely  demanded  it  of  him  as 
bia  duty,  but  oould  not  yas  obtain  it.  Soma 
time  after,  the  Keeper  sent  him  ooevolunlarily, 
bjr  bb  mas,  with  tais  aacoae^  That  before  he 
bad. positive  order  to  deny  him  one,  and  now 
bad  to  give  at  him. 

Tkt  Copy  tjfike  Warrant. 

'  *  Whereas  it  appears  lo  his  snaJMty  in  coun» 
*  oil*  by  tba  examination  of  sir  Thomas  Gold, 


Next  day,  being  the  29th  of  June,  divers 
af  Mr.  JenCes's  friends  waited  uppn  Mr.  Secre- 
tary WillioBMon,  and  dasirad  to  become  bail 
tbr  him ;  but  Mr.  Secretary  refnsad  to  take  any 
Imii ;  bat  told  them,  if  thaf  did  mind  him  of 
It  on  Wednesday  morning,  be  would  move  it  at 
the  council,  fint  Mr.  Jenkes  believtng  that  to 
be  (as  it  proved)  but  a  delay,  ordered  soma  of 
l^is  friends  to  wait  apon  the  Lssd  Chiaf-Jastioa 
Haiacferd,  and  laarM bim  far  an  HabaasCai^ 


pan  ad  ml(fjeiemd,  ei  reeapicad,  8cc  wbtnb  ac- 
oordin^ly  was  dona,  but  his  kmbhip  denied  to 
grant  it,  aliedgiiu  no  other  ceason  bat  that  it 
was  Tacation  i  though  his  lordship  conU  not 
but  know  that  writ  to  be  tbasoi^ea*s  right  at 
all  times,  as  well  out  of  term  as  m  ttorm ;  and 
Mr.  Jenkes's  friends  were  ready  to  offer  bim 
multitudes  of  precedents  when  it  bad  been 
granted  out  of  term,  both  anciendy,  and  sioet 
his  majesty's  Restoration. 

Mr.  Jenkes  resolviag  to  leave  no  le|ai  eomrse 
to  attain  his  liberty  untried,  upon  Fnday,  tba 
SOtb  of  June,  at  a  seneral  smI,  did  by  his  oeaa- 
sel  move  tbe  Lord-Chancellor  for  an  Habeas 
Corpus.  At  first  his  lordship  did  seem  muck 
surprized,  and  did  refuse  to  near  his  counsel ; 
but  after  a  liule  pause,  his  lordship  bid  Mr. 
Jenkes's  counsel  to  move  it  agaia  tbe  neit  seal, 
and  ordered  the  seai  to  be  put  off  from  Tac^ 
day  the  4lh,  until  Thursday  the  6th  of  July. 

Upon  Wednesday  the  5th  of  July,  Mr. 
Jenkes's  friends  watted  upon  Mr.  Secretary 
Williamson,  and  desire<i  bim,  according  to 
his  promite,  to  move  in  council,  that  Mr. 
Jenkes  might  be  bailed ;  but  he  said  he  had 
spoke  with  the  king,  and  could  do  nothing 
without  a  petition.  So  upon  Thursday  tbe 
6th  of  Jul^,  being  a  public  Seal,  Mr.  Jenkes's 
counsel  did  again  move  the  Lord-Chancellor 
(according  to  ^is  lordship's  order,)  and  asserted 
the  authority  of  the  lord  Coke,  wtho  is  most 
clear  in  the  case.  8  part.  Inst.  fol.  53.  speaking 
of  tbe  Writ  of  Habeas  Corpus  in  the  Kiog's- 
Bench,  he  saith,  The  like  writ  is  to  te  granted 
out  of  the  .Chancery,  either  in  term  (as  in  the 
KingVBench)  or  in  tbe  vacation;  for  tbe 
Court  of  Chancery  is  Officina  JuUiiU,  and  is 
ever  opened,  and  never  adjourned  :  so  as  tbe 
subject  being  wrongfully  imprisoned  may  have 
justice  for  tbe  liberty  of  bis  person,  as  wall  in 
the  vacation  time  as  in  term. 

And  in  the  4tb  Inst.  fol.  88.  speakiag  of  tbe 
Court  of  Cbaneery,  be  saith,  And  this  court  is 
the  rather  always  open,  for  that  if  a  man  be 
wrongfolly  imprisoned  in  the  vacation,  tbe 
Ldrd-Chaacellor  may  grant  an  Habeas  Corpos 
and  do  him  justice  according  to  law;  vid.4 
lost.  fol.  188, 190.    Thus  the  iQrd  Coke. 

Mr.  Jenkes's  counsel  did  likewise  o(for  a  pre* 
cedent  or  two;  but  tbe>  Lord  Chanoellor 
making  liglit  of  the  lord  Coke's  opinion,  saying,. 
«The  lord  Coke  was  not  ii^lible  y*'  and 
slighting  all  that  Mr.  Jenkes's  counsel  oiered, 
over-ruled  the  matteiT^coying  to  ^rant  the 
writ 

On  Tuesday  morning,  July  1 1,  at  the  quar- 
ter-sessions, holden  for  the  liberty  of  West* 
minster,  Mr.  Jenkes  being  still  a  pnsoner  in  tbe 
Gatehouse,  did  move  by  his  council  to  be  bailed; 
where  thb  was  the  substance  of  what  passed, 
as  it  was  taken  by  a  persion  presenL 

Qfurt,  We  have  no  sach  name  in  our 
calendar;  and  we  sitting  here  by  a  limited 
commission,  can  take  no  notioe  of'^aay  parson 
that  ii  not  in  our  calendac 
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Ceumelw  Bvenr  keeper  of  a  priMm,  etdier 
in  county  or  freDChisei  ought  by  the  Stetutv  of 
8  Hen.  7.  c.  3.  to  cenifv  the  naobet  of  every 
pritooer  in  their  custoav^  at  the  oeit  gencnU 
gaol-deliTery  there^  to  be  caleoderetf  before 
the  JMtice  of  gaol-deliyeryy  that  the  parties 
nay  be  delivered  aecordtng  to  law,  upon  pain 
of  lOOl.  for  every  defoolt  there  recorded.  And 
I  demaad  that  this  defiittlt  of  the  gaoler  amy 
be  recorded  according  to  that  statute ;  and  Ihat 
yoo'wottld,  as  yon  may,  command  him  to  calen- 
dar htm  now. 

The  Statute  was  read. 

(joufi.  We  are  no  eeneral  gaol-delivery,  for 
we  cannot  try  several  felons,  bat  they  must 
be  tried  at  the  general  gaol-delivery  for  the 
County. 

Conn,  You  are  a  general  gaol^elivery  for 
all  offences  within  the  cognizsnee  of  your 
franchise ;  and  therefore,  unless  the  fact  for 
whihc  he  is  committed  be  such  as  is  above 
your  copiinnce,  he  ought  to  be  tried  here ; 
and  if  it  be  such  a  fact,  he  ought  notwith- 
standing to  he  calendared  here,  that  yon  may 
send  him  to  the  Couuty-gaol,  where  he  may 
be  tried. 

Gaoler,  I  never  did  calendar  any  man 
that  was  committed  by  the  council-table. 

Cotm.  The  neglect  hath  not  taken  away 
your  duty;  and  as  often  as  you  have  omitted 
so  to  do,  soo  ft  have  you  deserved  to  be  fined. 
And  I  do  again  demand  of  this  court,  that  this 
default  of  your^  may  be  recorded. 

The  court  inclined  to  the  gaoler,  and  would 
not  record  his  fault;  whereupon  the  counsel 
proceeded. 

Cotttt.  Since  you  esdude  him  from  the 
benefit  of  your  present  commission,*!  apply 
myself  to  you,  without  respect  to  that,  as  you 
are  justices  of  peace  in  general;  and  as 
such,  you  have  power  to  bail  any  man  bailable 
by  law,  except  in  some  particular  cases,  where 
you  are  restrained  by  statute. 
'  Court,    By  whom  is  he  committed  ? 

Cottn.    By  the  council-board. 

Court.  Do  you  believe  the  council-board 
can  commit  to  prisbn  ? 

Coun.    I  admit  it. 

Court.  We  don't  know  for  what  ofience  he 
u  committed. 

Coun,  I  have  here  a  copy  of  the  Commit- 
ment, and  desire  it  may  be  read. 

But  the  Gaoler  refusing  to  own  it  for  a  true 
copy,  though  given  by  himself,  and  the  court 
requiring  a  nicer  proof  that  it  was  a  true  copy, 
than  could  at  that  time  be  made,  they  ordered 
the  counsel  to  attend  in  the  afternoon ;  and  in 
the  mean  time  the  gaoler  to  give  a  tr(M?'5copy. 
In  the  afternoon  the  counsel  Appearing,  the 
court  called  to  him,  and  asked  him  what  he 
had  to  say. 

Coun.  I  hare  now  a  copy  given  and  signed 
by  the  gaoler  for  a  true  copy,  and  desire  it  may 
be  read. 

Tlie  Gaoler,  who  was  to  prove  it  a  true  copy, 
upon  the  counsel  coming  into  the  cooi^  took  an 
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oocasioo  CO  slink  away ;  and  die  comt  (asif 
ithad  been  by  design)  were  ready  to  take  hold 
of  that  opportunity  to  evade  the  bastneis;  bat 
Mr.  Jenkes's  friends  fbtched  him  back,  «nd 
he  swearing  it  to  be>a  true  copy  itw«s  read. 

•  Court,    What  is  it  you  demand? 

CoUfL  What  I  did  before :  That  therebeing 
nothing  in  this  warranty  for  which  he  is  net 
bailable  by  law,  I  demand  that  be  may  be 
bailed. 

Court,  Ton  have  taken  a  wrong  count  in 
coming  to  as. 

Coun,  I  presume  he  applies  himself  pro- 
perly to  you;  for  he  being  a  prisoner  withiii 
your  liberty,  yon  are  the  most  pibper  petaons 
to  bail  him.  As  justices  of  tne  peace,  you 
have  power  to  bail^iny  man  within  your  juris- 
diction,  bailable  by  law,  and  where  you  may 
bail  by  the  law,  you  onglit  so  to  do :  and  I  de- 
mand It  for  Mr.  Jenkes. 

Court,  Where  do  yon  find  each  power  gli«a 
tojustices  of  the  peace  ?  \ 

Coun,    By  the  same  statute  of  Hen.  7.  that 
I  cited  against  the  gaoler ;  the  enacting  part 
whereof  saitb,  *  That  the  justiees  of  the  peaeb 
in  every  shire,  city  or  town,  or  two  of  them  at 
the  least,  whereof  one  to  be  of  the  ^ontm^ 
have  authority  or  power  to  let  any  such  pri- 
soner or  persons,  mainpernable  by  the  law^ 
that  have  been  imprisoned  within  their  several 
conntiesy  city  or  town,  to  bail  or  mainprise,  nolo 
their  next  general  sessions;  or  unto  the  aoxt 
gaol-delivery  of  the  same  g^ols,  of  every 
shire,  city  or  town,  as  well  within  franchises 
as  without,  where  any  gaols  be,  or  hereafter 
«shaUbe,&c' 
'  The  whole  Statute  was  read,  and  the  Coait 
taking  hold  of  the  preamble,  said.  This  SCiatute 
was  made  for  the  prevention  of  bailing  felons 
not  bailable  by  law,  and  enables  os  only  to  bail 
felons  bailable  by  law. 

Coun,  The  preamble  of  the  act  recites  the 
mischief  occasioned  by  the  sutute  of  1  R.  9, 
but  the  enacting  part  repeals  that  act,  and 
gives  you  a  general  power  of  letting  any  person, 
mainpemable  by  the  law,  to  bail ;  and  I  am 
sure  no  statutes  made  for  the  liberty  of  the 
subject,  ought  to  receive  such  a  strait  con- 
struction. 

Court.  Do  yon  consider  by  whom 'he  is 
committed  ?  The  privy  cduncil  ? 

Cottff.  I  do,  and  think  that  "alters  not  the 
case. 

*  Court.  He  is  committed  by  a  superior  Court, 
and  we,  who  are  an  inferior  one,  canuot  bail 
him. 

Coun,  It  is  not  the  Court  tliat  commits,  but 
the  fact  for  which  the  party  is  committed,  ought 
to  direct  you  in  bail.  The  statute  ofH.  7,  hath 
no  such  exception  in  it ;  nor  hath  any  other 
since  put  any  such  restraint  upon  you. 

Court,  Would  you  have  us  bail  him,  after 
the  lord  chancellor  and  the  lord  chief  justice 
have  refosed  to  gri^nt  a  Habeas  Corpus  ? 

Cotm.  They  did  not  deny  the  Habeas  Cor- 
pus because  he  was  not  bailable  by  law,  bnt  be- 
cause the  ooane  of  their  Courts,  in  their  opi" 
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niofit,  would  not  admit  it:  bat,  however*  if  ^oo 
ottfbt  to  bail  him,  (as  hj  the  ttaiace,  I  thank, 
you  ooght)  their  refuul  does  not  lemen  jom4My, 
Court,  We  doubt  very  much  Uiat  any  in- 
ferior Coert  can  bail  a  man  committed  by  a 
superior  one. 

Cean.  Scruples  and  fears  do  not  jilter  the 
law.:  This  doubt  was  once  made  in  the  King's- 
bench,  in  the  great  case  of  Selden,  and  others;* 
but  the  law  was  for  the  prisoner  before  that 

.  time,  and  was  siifhcienily  settled  than;  and  this 
case  differs  nothing  from  that  in  reason. 

Qmri.  It  does,  for  that  was  upon  a  Habeas 
Corpus  out  of  the  KtugVbench. 

Omm,  Vhat  is  but  a  circumstantial  differ- 
ence-   The  Habeas  Corpus  frpin  that  Court  is 

.  only  to  remove  the  prisoner,  and  the  cause  be- 
fore them,  tltat  justice  may  be  done  to  him  : 

.  Mr.  Jenkes  is  already  within  your  jurisdiction, 
and  the  statute  gives  you  authority  to  hail  hiui ; 

I  and  yeur  authority  makes  it  your  duty,  and  I 
rely  upon  that. 

•  Omrt.  We  considered  upon  it  at  dinner, 
and  do  believe  it  a  rare  case,  and  fit  to  be  ad- 
irised  upon ;  and  we  mill  advise.  Why  did  you 
not  move  yesterday  wbeo  niy  lord  chief  justice 
was  in  town  ?.  now  tlieie  are  no  judges  in  town 
to  advise  with. 

Coun.  That  wo  did  not  come  yesterday  was 
BO  design,  for  he  is  not  so  fond  of  a  gaol ;  and 
.  if  it  be. an  indiscretaou,  yet  that  is  no  sufficient 
reason  to  detain  a  man  in  prison.  Hon  ever,  if 
you  have  power  (which  you  ought  to  know)  you 
have  it  as  well  when  diey  are  not  in  town,  as 
when  they  are.    Is  he  bails ble  by  law,  or  not  ? 

Court.    There  is  nothing  in  cIm  warrant,  for 

•  fthich  be  is  -not  bailable  bv  law. 

Omn,  For  what  reason  then  do  you  deny  him  ? 

Court,  We  do  not  deny  him,  but  we  will 
advise,^  because  he  is  committed  by  a  superior 
Court. 

Coun.  No  man  ought  to  be  imprisoned  for 
any  misdemeanor  before  conviction,  without 
bail ;  and  it  b  against  the  Petition  of  Right, 
that  any  man  bailable  by  Isw,  should  he  de- 
tained in  gaol  without  it.  I  do  not  know  how, 
by  such  dentals  as  this,  the  being  committed  by 
a  superior  Court  may  now  to  he  a  reason ;  but 
at  present  I  think  the  Petition  of  Right  spoils  it 
for  being  a  good  one. 

Court,  You  can  give  us  no  precedent  of  any 
one  being  bailed  by  justices  at  the.  sessions, 
who  was  committed  by  the  council  board. 

Coun,  I  believe  it  is  a  rare  case  that  a  man 
should  be  forced  to  apply  himself  to  such,  but  I 
think  I  can  fomish  you  with  an  instance ;  and 
'  that  is  of  one  Cannon,  a  quaker,  who  was  com- 
mitted by  the  privv  council  about  Christmas 
last,  and  was  bailed  at  the  sessions  of  the  Old 
Bailey. . 

A  pert  by-stander,  no  ways  concerned,  sug- 

•  gested  to  the  Court,  and  the  Court  repeated 
after  him, 

Court,  He  was  committed  to  Newgate  pri- 
tOD^  and  was  calendared  there. 


See  voL  9,  p.  ild5|  of  this  CoUectjoo« 


Omn*    If  you  stick  to  the  reason  of  being 


committed  bj  a  superior  Court,  that  is  no 
swer;  but  ifit  roust  be  an  answer,  Mr.  Jenkes 
is  committed  to  the  fvison  of  this  liberty,  and 
ought  to  have  been  calendared  here ;  and  tin  a 
I  do  again,  demand  that  tlie  gaoler  be  fined. 

Court,  We  think  it  a  rare  case,  and  fit  to 
be  advised  upon ;  and  our  commission  we  here 
sit  by,  directs  us  to  do  so  in  dithcutt  cases. 

Coun,  I  told  you  before,  I  had  notiiiug  to 
do  with  the  commission  you  here  sit  by ;  and 
you  your^lves  eicludcdme  from  it:  bot  I  a^ 

|)ly  myself  to  vou  as  justices  of  the  peace  mere- 
y,  and  as  such  you  ought  to  take  upon  you  the 
(nowU-dge  of  your  office. 

,Couri,  In  the  great  case  of  Selden,  that  joa 
cited,  the  judges  took  two  terms  to  advise. 

Coun,  You  very  well  know  what  opmion 
was  h^d  of  their  dioiug  so.  Will  you  advise 
upon  it  to-night  with  the  king's  counsel,  and  I 
will  attend  you  to-morrow  morning  ? 

Court,  We  think  fit  to  advise  with  the  judges 
about  it,  till  neit  sessions. 

Coun,  I  can  easily  interpret  wl^t  such  ad- 
vising meiins. 

Cmtrt,  Yon  say  you  apply  yourself  to  ua  as 
justices  of  the  peace  merely,  then  you  may 
come  to  any  two  of  us  a  fortnight  hence,  or 
more,  and  perhaps  we  may  advise  in  the  mean 
time. 

Caais.  I  believe  it  will  be  a  difficult  soatter 
to  get  any  two  of  you  together  upon  thia  occa- 
sion. 

Mr.  Jenkes  finding  all  these  common  doors 
to  iihetty  shut  against  him,  did  by  advice  bttake 
himself  to  another  method,  not  less  legal  than 
tliie  former ;  thougii  tfke  power  granted  by  the 
statutes  to  justices  of  peace,  and  ttie  constant 
issuing  of  the  writ  of  Habeas  C«irpus  upon  de- 
mand (both  more  easy  courses)  have  oocaaiooed 
it  to  be  more  seldom  used. 

Justice  Fitzlicrbert,  in  his  Natura  Brevium 
(an  author,  and  a  book  of  justly  venersible  ao^ 
thority- in  our  law),  in  his  Chapter  of  Main- 
prize,  declsres,  That  if  a  man  be  taken  by  the 
king's  comn)issiou,  and  kept  in  nnson  for  fo« 
lony  or  misdemeanors,  lie- may  by  bis  friends 
put  in  sureties  in  the  Chancery,  that  he  will 
appear  before  the  justices^  &c.  and  be  of  good 
beiiaviour,  &c.  and  that  body  for  body ;  and 
thereupon  he  shall  have  a  writ  out  of  the  Chan« 
eery,  unto  the  sheriff,  or  unto  the  constable  of 
the  castle  nhere  he  is  imprisoned,  to  set  him  at 
liberty,  if  he  be  imphsonecl  for  that  cause  and 
no  other. 

Which  words  seem  pUinly  to  declare  the 
writ  of  Mainprise  to  be  the  subject^  right,  and 
not  to  leave  a  discretional  power  to  the  officen 
of  Chancery  in  granting  it.  But  the  scarcity  of 
precedents  being  the  great  objection  against  the 
IlHl)eas  Corpus  out  of  Chancery,  Mr.  Jenkes 
resolved  to  offend  no  more  in  that  kind,  and 
therefore  caused  a  search  to  be  made  in  the 
Rolls  in  the  Tower,  for  the  Writs  of  Mainprize, 
where  a  multitude  of  them  was  foood,  and 
many   in  the  case  of  a  comu^itmeut  bj  ihfs 
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kiDf  *t  eommtiid.  A  copy  of  one,  and  a  note  of 
aeTerftl  oUien  were  tnkeu  out,  to  back  the  Au- 
thority of  Fttsherbeit. 

With  I  hit  proritiooy  on  Bfoodny,  July.  17, 
foar  of  Mr;  Jeakes't  friends,  tubitantial  mer- 
chanti,  attended  bv  a  counsel,  went  to  the  lord 
chancellor ;  and  though  upon  tender  of  them* 
selves  as  hail  for  hhn,  thej  might  have  demand^ 
ed  their  writ  of  Mainprise  as  tSe  subject's  right, 
without  other  formality,  yet  they  addressed 
themselves  to  him  in  a  more  respectful  manner, 
by  wny  of  Petition,  thus : 

To  the  Right  Hon.  Henry  Lord  Finch,  Baron 
of  Daventry,  and  Lord  High-Cbaocelior  of 
England ;  tho  bumble  Petiiion  of  A.  B.  C. 
D.  of  London^  Merchants,  friends  to 
Francis  Jenkes,  now  a  Prisoner  in  the 
Cratebouse  of  Westminster,  sheweth : 

'*That  the  kaid  Francis  Jenkes  was  com- 
mitted to  the  said  prison,  by  virtue  of  a  warninr, 
a  true  copy  whereof  is  hereunto  annesed,  for  a 
fact  bailable  by  law  ;  for  which,  and  no  other 
cause,  he  yet  remains  tb^re  a  prisoner ;  And 
that  in  this  and  all  other  cases  of  like  nature, 
Tour  Petitioners  are  advised,  upon  potting  in 
bail  in  the  court  of  chancery,  according  co  the 
ancient  course  and  usage  thereof,  a  Writ  of 
Main-prise  ought  to  issue  under  the  great-seal, 
to  be  directed  to  the  sheriff  or  keeper  of  the 
prison  where  such  prisoner  stands  committed, 
to  deliver  tbe  prisoner  so  committed. 

**  That  your  Petitioners  bein|  men  of  good 
estates,  (as  shall,  if  your  lordship  require,  be 
made  out  Co  your  lordship)  do  desire,  and  are 
ready  to  beoDme  bail  for  the  said  Francis 
Jenkes ;  according  to  the  cour^  of  tbe  chan- 
,oery,  and  according  to  the  law. 

**  The  Petitioners  therefore  pray,  that  yoqr 
lordship  would  accept  of  bail  accordingly ;  and 
that  thereupon  your  lordsliip  would  order  a 
writ  to  be  made  forthwith,  to  be  directed  to 
the  keeper  of  the  Gatehoose,  for  the  discharge 
of  the  said  Francis  Jenkes.  And  yonr  peti- 
tioners shall  always  pray,  ^te.** 

The  Petition  baihg  sent  in  to,  and  read  by 
his  lordship,  was  returned  by  the  Secretary 
with  this  answer ;  *  That  his  wrdship  did  very 
'  well  approve  of  the  Petition;  but  since  Mr. 
*  Jenkes  was  committed  by  tbe  council-board, 
*■  he  thought  fit  that  they  should  be  petitioned, 
'  and  should  bail  him.' 

But  Mr.  Jenkes*s  friends  not  being  satisfied 
vrith  that  answer,  pressed  to  speak  to  his  lord* 
ship,  and  were  by  bis  -lordship's  order  iealled 
in,  who  coming  towards  them^  spake  to  this 
effect: 

Lgrd  CAan.  Whd  is  it  that  puts  yon  on 
these  improper  methods  ? 

Cotin.  We  presume  this  address  to  your 
lordship  to  be  a  proper  course  in  our  case,  and 
is  such  as  we  have  precedent  fiir. 

Lord  Ckan.    Are  you  a  lawyer? 

Coun,    Yes,  my  lord. 

Lord  Cktm.  Have  ]rott  read  Fitsherbert's 
Mf  t.  Breriua  ?  Look  in  his  Writ  ds  HrniUne 
r^legiamdo, 
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Cotrn.  We  have  nothing  to  do  with  thai 
writ,  but  it  is  by  Fitzberbert  that  wc  are  direct- 
ed to  this  course,  in  his  chapter  of  Main>prise, 
where  he  saith  (what  is  before  cited) ;  and  we 
are  confirmed  in  his  opinion  by  a  multitude  of 
precedents  out  of  the  clo^  rolls  in  the  Tower; 
I  have  the  copy  of  one  herr,  and  the  number 
and  roll  of  many  more. 

The  Precedent  shewn  to  hislordship  was  tlusi- 

<  Ex  Rot.  claus.   de  Anno  Regni  Regis  £d.  9/ 
'11,  parte  prima,  membr.  S8. 

'  De  Deliberand.  Ric.  Mooyword,  k  prisona. 
'Rex  Senescallo  et  Marescallp  Hospitii  not* 
tri,  salutem ;  cum  Kic.  Mony  word,  in  pri« 
sona  Mariscaliie  nostra  per  praeceptum  nnfr« 
trum,  pro  quibusdam  transgressionikms  et  con« 
tempiibus  nobis  factis  ut  dicitur  detentus 
exists t  sub  custodia  Janitoris  nostri,  iic, 
WilUel.  S^ury,  Chivalier,  Tho.  Prjde,  de 
Comitat.  Salup.  Oliverius  de  Bourdeaux,  de 
Com.  Berk.  Andreas  Aubray,  Johannes  Pis* 
selan,  et  Petrus  Fan*,  de  London,  coram  nobis 
in  Cancellaria  nostra,  personaliter  constituti 
manuceperunt  predictum  ftichard.  viz.  quili- 
bet  eorum  corpus  pro  corpora  habere  corara^ 
nobis,  vel  Justiciariis  nostris,  aut  consilio 
nostro,  quandoconq;  et  ubicunq;  voluerimns 
ad  raandatum  nostrum  ad  stand,  rect.  dcr 
transgression i bus  et  contemptibus  et  aliis  ex- 
cessibus  quibuscunq;  nude  indictatus  vel  re« 
status  est,  et  quod  bene  et  fideliter  erga  nos, 
et  popuium  nostrum,  de  cetero  se  gent,  vobis 
mandamus,,  quod  prefiitom  Richard.  a'Pris, 
predicts,  si  ea  uccasiooe,  et  non  alia,  deti^ 
neatur  in  eadem,  deliberari  faciatii,  per  ma« 
nucaptionem  supradictam.— Teste  Rege  apud 
Westmonast.  decimo  n'ono  die  Martii,  Per 
ipsum  Begem.  Convenit  cum  Recordo^ 
Laur.  Halsted,  Deput.  Algernon  May,  roilitis/ 

The  note  of  the  numbfr.and  roll  of  several 
Writs  of  Main-prise*,  upon  surety  put  into 
chancery,  shewn  to  his  lordship,  was  this ; 

9  £d.  3,  p.  1.     To  -the  constable  of  the  . 
Tower,  to  deUver  John  Brice. 

S  Ed,  3,  p.  1.  m.  S9.  To  the  constable  oC 
the  Tower,  to  deliver  Bernard  Pouch. 

S  Ed.  3,  p.  1,  m.  23.  To  the  consuble  of 
the  Tower,  to  deliver  Henry  Compton.  Teste 
26  Martii. 

Eodem  Rot.  83.  To  tbe  constable  of  the 
Tower,  to  deliver  John  de  Wassenham.  Testf 
18  Aprilis. 

44  £d.  3,  p.  1,  m.  6,  custod.  Forest.  For 
delivery  of  several  persons  committed  for  hunt- 
ing in  forests  since  the  stat.  98  Ed.  3,  cap.  9. 

Codem  Rou  m,  10.  The  like.  Teste  fla 
Aug. 

Sodem  Rot.  m.  17.    The  like, 

Eodem  Rot.  m.  S3.    The  like  for  Wilf.  dd  * 
Clarit. 

8  Rich.  9,  m.  8.  To  the  sheriff  of  London, 
to  deKver  Nich.  de  Swederton  and  Jobu  Deye^ 
Teste  A  Decembr. 

Eodem;^  Rot.  m.  99.  To  the  justiees  of 
Notth  Wales,  to  delivet  Lloyd. 

4H 
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Xoprf  Ckan.  One  precedsnl  of  dtfcnUoa  i» 
worth  ft  thousand  of  theie  precedents. 

His  lordship  read  the  precedent,  and  ohserr- 
iiig  it  to  benr  Teste  the  19th  dav  of  March, 
fihicb  could  never  be  in  tcroiy  asked,  IVhen  it 
WU&  returnable  ?  and  said,  it  must  be  returoa- 
hie  in  some  court  at  Westminster, 

CiMiii.  l*his  precedent  haih  no  fetorOy  nei- 
ther doth  the  nature  of  the  writ  in  this  case  re- 
quire one;  for  it  is  only  a  mandate  to  the 
gaoler,  to  ael  him  at  hberty  vpon  snretiet  first 
taken  in  chancery  if>r  his  appearance  before 
the  justices;  which  justices,  and  the  time  of 
hi^  appearance,  I  suppose,  are  to  be  named  in 
the  recorfniiance. 

Lnrd  ikuH,  Whether  there  ou|^bt  to  be  a  re- 
turn, is  the  question ;  besides,  this  is  a  writ  di- 
rected immediately  to  the  marshal  of  the 
houshnld,  and  is  a  different  case. 

Coun.  With  submission  to  your  lordship,  it 
ittakes  no  difference  who  is  the  gaoler ;  and 
itiose  I  Irave  given  your  lordship  the  number 
and  roll  of,  are  to  seveml  ^olers. 

Then  Fitcherbert*s  Nat.  Brevium  was  shewn 
f»  l^is  lorHship,  and  upon  reading  the  word« 
there,  '  If  a  man  be  imprisoned  by  the  king's 
«  eomoiiision,*  &e.  his  lordship  said,  That  it 
was  intended  of  one  imprisoned  by  virtue  of  a 
commission  out  of  chancery. 

Coun.  I  humbly  presume,  that  is  in>t  tlie 
feuse  of  the  book ;  the  precedents  I  have  shewn 
your  lordship  seem  to  interpret  it,  and  are  upon 
other  comments ;  and  Fitsherbert,  in  bis 
Ahridi^ement,  Tit.  Main- prise,  pi.  S3,  cites  a 
Book -case,  that  shews  this  t^i  have  been  a 
Oi>ur»e  in  the  Chancery ;  but  we  submit  it  to 
your  lordship's  judi^ment. 

Lord  Chan.  A  httle  siiboiiitsion  in  a  proper 
place  will  do,  but  he  hath  a  mind  to  come  oat 
with  a  high  hand* 

Caun.  He  has  a  mind  to  be  discharged  by 
law,  as  the  warrant  for  his  commitment  directs. 

Ltfrd  Chttn,  I  am  not  to  control  any  act 
of  the  privy  council. 

Coun.  At  the  lut  motion  for  a  Habeas 
Corpus,  ynur  lordship  was  pleased  to  say,  That 
diough  that  was  not  a  proper  method  for  Mr. 
Jenkes  to  obtain  his  liberty  by,  yet  there  wns 
one:  and  vpon  that  encouragement  from  your 
lordship,  search  has  been  made,  and  this 
course  we  have  now  taken,  found  to  have  been 
the  ancient  course ;  and  we  did  presume,  the 
tame  that  your  lordship  meant. 

Lord  Chan,  You  have  used  a  great  deal  of 
industry  to  miss  the  rigbt  way.  Your  prece- 
dents of  Edw.  9.  and  Rich.  9  (300  years  old) 
I  will  consider  of  till  next  term.  Upon  which 
hnswer,  Mr.  Jenkes*s  friends  withdivw. 

Now  plenty  of  pi«oedenti  proved  m  great  a 
fiuiUas  want  of  them  did  before;  and  their 
nf,e,  which  used  to  add  to  their  authority,  and 
give  thetn  a  greater  respect,  made  them  con- 
temned. Such  always  is  the  socoess,  where 
*  Stat  pro  ratione  voluntas.'  In  the  af^ernooo, 
the  Secretary  that  first  carried  in  the  Petition, 
came  to  Mr.  Jeokct  ta  «  dinonibiod  fimfattffff^ 


aod  told  bmi,  That  he  had  commsUtd  a  laisisako 
iu  returning  the  Petition;*  That  his  lordship 
had  asked  him  for  it,  and  would  be  very  angry 
with  bmi  if  he  had  it  not;  That  he  bad  left  lus 
lordbhip  looking  oier  soma  papers,  and  had 
taken  that  opportunity  of  ooasiag  for  it;  and 
desired  chat  he  might  have  it,  lo  presarva  hitu 
from  his  lordship's  disfileasare. 

Though  the  morning's  action  gave  Mr. 
Jenkes  a  great  deal  of  reason  to  suspect  thaSe* 
cretary's  tale  to  be  a  mere  c^ntriTance,  and  it 
was  easy  to  surmise  the  truth ;  yet  ha  took  no 
notice  of  what  had  then  passed,  but  sent  the  Pe- 
tition (which  was  then  in  some  of  his  frientb 
hands^  that  evening  to  him.  Upon  the  second 
thoognts  which  his  lordship  bestowed  upon  the 
matter  of  she  Petition,  he  was  better  recoociU 
ed  lo  it,  and  proved  belter  than  hb  word  in 
considering  the  precedents^  for  instead  of  pans- 
ing  epoB  them  till  the  neat  term,  he  was  pleased 
to  carry  them  and  the  petition  to  the  privy  eo«s» 
cil,  the  next  Wednesday ;  where,  though  all  tlse 
paniculars  are  not  known,  upon  credible  ia* 
formation^  this  was  the  substaaoa  of  what 
passed. 

His  lerdsliip  acquainted  the  board  with  ihe 
Address  that  had  been  made  to  him;  and  mov- 
ed, that  the  Petition  mkht  be  there  read.  A^ 
ter  it  was  read,  bin  lonbhip  toid  Ihem,  that  ic 
had  some  appearance  of  law»  and  desired  that 
the  Attorney^eneral  (sir  W.  Jones)  ■KVhc  give 
his  opinion.  Mr.  Attorney  told  him,  ifjit  arera 
law,  his  lordship  oaght  to  grant  it;  if  it  weie 
not  law,  then  to  deny  it;  if  it  were  of  aocb 
diftculty  at  he  could  not  satisfy  himself,  that 
thea  he  shonld  advise  with  the  judges. 

Hia  lordship  than  moved  for  an  order  of 
council  for  his  dinration  in  the  matter;  lo  which 
se«e.ef  the  Lords' replied,  That  they  were  a 
ooait  of  state,  and  not  of  law,  aad  tliat  it  did 
beleiig  lo  him,  as  Lord  Chaocellor,  to  infoem 
them  of  matters  of  law :  Thereopoa  hia  lord* 
ship  dappiat  his  hands  to  his  breast,  aaid,  I 
thsAk  God  I  have  oootafe  #noi^  to  terte  his 
majesty. 

^  About  the  latter  end  of  July,  soaie  of  Mr. 
Jenkes's  firicnds  attended  hit  lordship  again, 
and  offered  him  bail ;  iasitting  apes  tae  Wiit 
of  Main-priie  as  the  sabiect*t  right ;  allcdgiag 
to  his  lutdahip  the  haiards  that  hit  baalth,  hst 
fiimily,  and  his  ttade  were  exposed  to  by  his 
confirement  His  lordship  asked  them,  why 
thev  had  aot  petitioned  the  king  and  oouacil  f 
aad  told  them,  if  Mr.'  Jenkes  tbaiitht  it  better 
to  lie  in  prison  aad  coatplaia,  than  petition 
and  be  bailed,  he  might  do  as  he  pleased. 

They  told  him  they  had  tenderrd  hail  to  Mr. 
Secretary  WilliaassoB,  who  promiied  them  to 
move  the  king  in  ciioticil  in  it.  But  when  they 
reminded  him  of  it  upon  the  next  cooncit  day, 
he  was  pleased  to  excuse  himself.  His  laid> 
ship  told  them  he  never  heard  they  had  tender- 
ed bad;  but  the  Writ  of ,  Mainpriae  was  for^ 
gotten  in  all  his  answer. 

*  Note,  Thathahad  tetnmcdit by  Walaid* 
ships  order. 
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"  MX  LoH,  I  httve  been  iraprtsoned  since 
the  tSth  of  Jone,  to  my  great  Um^  charge,  and 
prejadioe  of  my  health.  I  hare  hitherto  been 
dented  bail,  Habeai  Corpna  and  the  Writ  of 
Mam-|MiBe ;  which  I  am  mf>rroed,  were  never 
before  denied  to  any  of  hn  ma|e9ty*B  tnljecti 
in  <he  like  case :  And  this  only  for  moving  in  a 
lawibl  oourt,  and  in  a  qniet  and  peaceable 
manner,  that  whldi  I  did-beficire  to  be  for  bis 
majesl/s  serrice,  and  the jMod  nf  the  dty  and 
lingdem,  and  die  presenwon  of  the  Protes- 
tant relif^;  and  which  4<  conceive  I  can 
flMke  appear  to  be  accoitKng  to  the  laws  and 
mutates  of  Hiis  realm,  if  I  am  publicly  called 
thereto.  Wherefore  I  do  not  beg  a  dischati^e, 
for  I  deSbe  nothing  more  than  to  dear  my  m- 
Qooen^  by  a  public  trial:  bat  since  Mr. 
Mnrrel  and  otmrs^  eommitted  to  this  prison 
Ibit  mailers  of  a  far  other  nature,  are  dailv 
MIed  out ;  my  humble  request  to  your  lor^ 
iMf  is,  that  yon  would  be  fnenwd  to  move  hb 
smgesty,  that  I,  as  well  as  any  other  of  Ms  m»- 
iest/s  subjeete,  nsat  enjoy  Ae  benefit  cf  the 
HMvb ;  and  that  the  Writ  of  Maiik-prae  may  be 
fFMitedtome;'or  that  my  bai|  which  now 


Thar  then  told  Mm,  Uiat  the  general  itpott 
sms,  that  the  king  and  oounetl  had  referred  it 
to  his  lord^bip ;  but  Ms  loidstiip  would  take  no 
SMttee  of  that  kkewise,  but  said,  the  king  would 
admse  with  the  judges  when  they  came  to 
town.  His  lordship  withdnw  from  them  *  and 
they  left  word  with  Ms  ieof«taryi  Hiat  Mr. 
Jeakas  looked  upon  hnnself  to  be  Ms  lordshipli 
prisoner. 

On  the  —  of  August,  Mr.  Jeokes*s  friends 
went  again  to  my  Lord  Chancellor's,  but  his , 
secmtar^  told  iheui«  his  lordship  could  not  be 
spoke  with. 

They  prevailed  with  bis  Secretary  to  go  up  to 
him,  and  remind  his  lordship  of  Ms  last  answer 
of  ad  vising  wiih  the  judges;  and  tell  Mm,  that 
several  of  the  judges  bad  been  in  town,  and 
they  did  now  desire  his  lordship's  resolution. 

The  Secretary  at  his  return  told  them,  tlmt 
as  soon  as  he  began  to  mention  the  business 
Jiis  lordship  foil  .into  a  fit  of  the  stone  |  but 
when  that  was  over,  he  would  mention  it  to 
inm.  About  two  hours  after,  they  returned  s 
nnd  the  Secretary  being  absent,  another  of  his 
JoidshipV  ser\*ants  came  to  them,  and  told 
them  that  his  lonisMp  wns  not  veil,  nod  could 
not  be  spoke  with :  but  had  ordered  Mm  to 
tell  them,  tlwt  Mr.  Jenkes  might  advise  with 
his  counsel  what  was  fit  to  be  dooe^  for  he  was 
none  of  Ms  counsel ;  and  if  he  would  petition 
the  king  and  council,  he  might  ^  and  tnat  thft 
was  his  answer. 

On  the  1 1th  of  August,  being  the  last  coun- 
.cil  day  that  was  to  be  before  the  dd  of  Octob«r^ 
Mr.  Jeokes  thought  fit  again  to  tender  hail  to 
the  council;  and  that  the  Lord  Chanjcellor, 
who  disowned  aU  knowledge  of  his  doing  so 
.before,  and  that  the  whole  council  might  know 
of  it,  be  sent  tMsl^ter  by  hbTbail  to  the  Lord 
iPrivy  Seid,  then  president  of  the  council,  wMch 
was  publidy  ma4 


attend,  may  be  taken :  Yonr  lordship  will  very 
miidi  oblige  your  iordstiip's  homble  servant, 

FBAncis  JssTKss.* 

This  Letter  was  by  some  improved  into  a 
Petition  ;  and  when  they  had  given  it  that 
name,  (though  thai  was  the  only  thing  wanting 
to  please  the  Lord  Chancellor)  yet  it  could  noc 
procure  the  acceptance  of  bail ;  but  the  me- 
tbod  proposed  by  his  lordship,  proved  as  ine^ 
fbetuel  as  those  that  were  demanded  of  hini. 
The  Lord  Chancdlor^s  revolutions  being  aulfr- 
cientlf  discovered,  Mr.  Jenkes's  friemls  forbore 
nil  forther  solicitation  of  his  hirdship;  and  madh 
fresh  application  to  the  Lord  Chief-Justioe 
Raiosforn,  on  Aagust  18,  then  just  returned 
from  the  circuit. 

The  tune  of  sessiont  at  the  Old  Bailey  dra«r> 
ing  on,  they  caused  two  Writs  of  Habeas  Cor- 
pus to  be  made  (the  common  course  of  remov« 
ma  prisoners  from  one  gaol  to  another) ;  ooe, 
ua  aeUhtrandmn^  direct^  to  the  Keeper  at  the 
Gate^hottse;  and  the  other,  ad  recipiemdunu 
directed  to  the  sherim  of  London,  and  desired 
Ms  lordship  to  sign  tbem*  that  Mr.  Jenkes 
might  be  removed  and  brought  to  trial;  for 
that  the  keeper  of  the  Gate-house  not  calen- 
daring any  state^prboner,  (as  ha  called  Mm)  at 
the  sessions  for  Westminster,  he  might  lie  there 
all  his  life>ttme  without  trial,  which  no  suhjoet 
ought  to  do.  His  lordship  excused  himsdf 
upon  his  late  return  to  town,  which  had  not 
yet  afforded  Mm  leisure  to  advise ;  and  sent 
them  to  the  Attoraey-Genersl,  to  know  wlie- 
tber  hn  were  ready  for  a  trial,  before  he  would 
give  them  any  answer, 

Mr.  Attorney,  upon  their  coming  to  biqi, 
very  woicMly  told  them.  That  he  had  no  order 
in  it,  but  that  he  would  not  oppose  the  graming 
of  those  writs:  adding,  God  forbid  but  that  the 
law  should  have  its  due  course. 

They  returned  to  the  Lord  Chief-Justice  widi 
this  answer,  and  offered  to  make  oath  that  is 
was  Mr.  Attorney's  answer;  but  be  would 
give  credit  to  nothing,  but  a  note  under  Mr. 
Attorney's  own  hand.  They  told- him,  it  was 
hard  that  a  man  should  lie  hi  prison,  who  was 
willing  to  bring  himself  upon  trid ;  that  wrlu 
of  this  nature  were  every  day  granted,  and  did 
presume,  oo^ld  not  reasonablv  be  denied.  His 
lordship  answered,  he  would  know  whether 
Mr.  Attorney  were  ready  for  a  trial.  They  re- 
plied. That  niey  did  not  know  when  Mr.  At- 
torney would  be  readr,  and  Mr.  Jenkes  must 
stay  for  bis  trial  till  then. 

They  tben  moved  his  lordsMp^  as  thegr  bad 
done  formeriy,  That  be  would  (n^nt  a  Habeas 
Corpus  to  bring  Mm  before  his  lordsliip,  and 
chat  he  would  accept  of  substantial  citizens  for 
bail,  who  ^oold  render  him  whensoever  Mr. 
Attorney  should  coll  for  Mm;  alledging,  that 
snch  writs  had  been  freqoently  granted  by  the 
Lord  CMef*Justice  Keaing,  and  one  ox  the 
now  justices  of  the  KingVBench. 

Hnr  lord^p  returned^  That  he  Hi  not  doubt 
the  security  tney  should  offer  him ;  hot  be  had 
never  tranted  inch  a  writ,  spd  be  knew  not 


"  ]mm,  ukI could  not  be  dtiMil;  aaU  that  be 
^  bad  onlj  uk«n  tine  liU  be  bad  ecqueinle^ 
«<  hU  loniftbip  with  it.** 

Tbe  Lord  CheDcellor  directed  bin  to  tbe 
Lofd  Treeturer  for  furrberUdvice;  who 
him  to  tbe  king.  As  toon  at  bit  majctcj 
derstood»  tbet  wbat  was  denaoded  was  tbe 
subject's  Jtigbty  be  innediatelj  commanded 
that  the  laws  Jkould  bava  their  doe 
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vpon  what  authority  "others  bad  doae  it :  and 
So  short,  refused  to  grant  eUber  that  or  tbe 
other  wrixs. 

After  all  thete  denials  of  right,  Mr.  Jenkes 
/esolved  to  sit  still,  with  tbe  satisfactioo,  that 
Lis  ill  success  was  not  imputable  to  the  injustice 
of  his  cause ;  but  to  the  pleasure  or  tear  of 
those  that  had  the  power  of  making  it  other- 
wise :  and  with  patience  to  espect  it  till  tbe 
term  should  set  open  tbe  prison-doors ;  which 
will  not  brook  the  denial  of  a  Uabeas  Corpus, 
Ihoni^b  a  long  vacation  must. 

No  further  address  was  therefore  made  to 
either  of  tbrir  lordships  ;  but  tbemseltes,  after 
Xhey  bad  laken  the  pleasure  of  deojiog  him, 
were  pleased  to  condescend  to  interc^e  for 
bim  :  for,  as  we  heard  by.  very  credible  iofor- 
ntation,  the  Lord  Chief- Justice  went  to  the 
Lord  Chancellor  and  told  him,  ^  That  tbe 
*' writs  demanded  of  him,  were  according  to 


which  their  lordships  bad  stopped  s  and  ao» 
oordingly  he  was  bailed.* 


He  was  afterwards,  in  1683,  tried  with  Tb»- 
mas  PiUington,  Henry  Cornish,  csqrs.  and 
others,  for  a  riot  at  Gaildhall,  and  fined  80P 
marks. 

*  It  has  been  said,  and  seems  probable,  that 
this  case  contributed  to  the  passing  of  tbe  H»* 
beas  Corpus  Act  sut.  31  Car.  «,  c.  9. 


238.  The  Trial  of  James  Mitch  el,*  in  Scotland,  for  attempting 
the  Murder  of  Dr.  James  Sliarp,  Archbishop  of  St.  Andrews, 
and  wounding  the  Bishop  of  Orkney :  29  Charles  II.  a.  j>. 
1677. 


James  Mitcbel  being  indicted  for  an  attempt 
to  murder  the  archbishop  of  St.  Andrews,  in 
Juijr  1668,  was  committed  1674  prisoner  to 
the  Tolhooth  at  Edinburgh ;  whereupon  tbe 

*  The  attempt  upon  archbishop  Sharp  i Ahus 
related  by  Buniet : 

^  A  strange  accident  happened  to  Sharp  in* 
July  1668,  as  he  was  going mto  his  cotc;h  in  full 
daylight,  the  hiihop  of  Orkney  being  with  him. 
A  man  came  op  to  the  coach,  and  dischaiged 
a  pistol  at  him  with  a  brace  of  bullets  in  it»  as 
tbe  bishop  of  Orkney  was  going  up  into  (he 
coach.  He  intended  to  shoot  through  his  claak 
at  Sharpy  as  he  was  mounting  up:  but  the  bul- 
let stttOL  in  the  bishop  of  Orkney's  arm,  and 
shattered  it  so,  that,  though  he  lived  soine  years 
after  that,  they  were  forced  to  open  it  every 
year  for  an  exfoliation.  Sharp  was  so  univer- 
sally bated,  that,  though  this  was  done  in  full 
dajiight,  and  on  the  high  street,  yet  nobody 
o£(ered  to  seiye  the  assassin.  So  he  walked  off, 
and  went  home,  and  shifted  himself  of  an  odd 
wig,  which  h^  was  not  accu«tomed  to  wear,  and 
came  out,  and  walked  on  the  streets  immedi- 
ately. But  Shsrp  had  yiewed  him  so  narrow- 
}y,  that  he  discovered  hini  after wajrds,  as  shall 
be  mentioned  in  its  proper  place.  I  lived  then 
much  o)it  of  the  world  :  yet  I  thought  it  decent 
to  go  and  congratulate  op  this  occasion,  lie 
wss  much  touched  with  it,  and  put  on  a  shew 
of  devotion  upon  it.  He  said  with  a  yeij  se- 
|io«i5  look.  My  times  are  wholly  in  thy  hand, 
O  thou  God  of  my  Ijfe.  This  was  the  single 
expression  savouring  of  piety,  thai  ever  ff^U  from 
bim  in  all  tbe  conversation  that  passed  between 
}iim  and  me.  Proclamations  were  issued  oot 
iritb  great  n^wvfds  ipr  discovecing  (bea^r: 


Lord  Commissioner  and  tbe  Lords  of  tbe  privy* 
council  appointed  a  committee  to  examine 
bim,  vis.  Lord  Dnlithgow,  Preses  (President): 
Hatton,  treasurer  depute ; .  Dundonald,  Koss, 


bttt  nothing  followed  on  them.  On  this 
sion  it  was  thought  proper,  that  be  should  be 
called  to  court,  and  have  some  marks  of  the 
kine's  favour  pot  on  him.  He  promised  to 
make  many  good  motions :  and  he  talked  for 
a  while  like  a  changed  man  :  and  went  oot  of 
bis  way,  as  ha  was  going  to  court,  to  visit  me 
at  my  parsonage  house,  and  seemed  resolved 
to  turn  to  other  methodi.'' — Afterwards,  re- 
lating the  history  of  tbe  year  1678,  be  says  s 
'*  Things  being  in  great  disorder,  by  reasoa 
of  the  numbers  and  desperate  tempers  of  tboee 
who  were  intercommooed,  [Letters  of  inter- 
communing,  similar  to  tbe  *  Aqua  et  ignis  io- 
'  terdictio'  of  tbe  Roman  law,  cowdoded  Uwa 
'*  We  command  and  chaige  all  our  lieges  and 
subjects,  that  none  presume  to  reset,  (receive) 
supply,  or  interoommone  with  any  of  the  fore- 
said our  rebels,  nor  furnish  them  with  meaty 
drink,  bouse,  harbour,  or  victusb;  nor  aay 
other  thing  useful  or  comfortable  to  them ;  nor 
have  any  intelligence  with  them  by  word, 
writing,  message^  or  otherwise,  untler  tbe  paia 
of  being  repute  and  esteemed  art  and  pert 
with  them  in  the  crime  foresaid,  and  to  be 
pursaed  therefore  with  all  rigour."  4  I^ing^ 
Hist,  of  Scotland,  74  Note.]  Sharp  pretended 
be  was  in  great  danger  of  bis  life ;  and  that 
the  rather,  becaoic  the  person  that  bad  made 
the  attempt  on  him  was  lei  live  still.  Upon 
this  I  must  tell  what  bad  past  three  years  be- 
fore this,  Sharp  bad  observed  a  man  that 
kept  sbopat  bii  door,  «b*  looked  nfy  wifi- 


l'J09]  STATE  TRIAIA  99CflAtLBt  XL  Wr.^-'aHempiiag  to  murder  Dr.  Sharp.  [ISIO 


and  Mnmiy,  jotticiariet ;  Cnigt*  CoUingloiiy 
Sic  When  be  wm  brought  before  the  com* 
mittet,  he  was  pertaaded  to  make  aeknowMg- 
oient  of  the  fact ;  a  relation  wbereof  is  thus 
given  bj  himself. 

rowl^  at  him  akrayt  as  be  passed  bvx  and  he 
fimoed,  be  was  the  nan  inat  bad  shot  at  him 
six  y99.n  beAire.  So  be  ordered  him  to  be 
taken  op,  and  examined.  It  was  found,  he 
bad  two  pistob  by  him,  that  were  deeply 
dutrgedy  which  increased  the  suspicion.  Yet 
the  man  denied  all.  But  Sharp  got  a  friend 
of  his  to*go  to  him,  and  deal  wiiii  him  to  make 
a\  full  oonfesiion  i  and  he  made  solemn  pro- 
mises, that  he  would  procure  bis  pardon.  Uis 
friend  answered,  be  hoped  he  did  not  intend 
to  make  use  of  him  to  trepan  a  man  to  bis 
ruin.  Upon  that,  with  lifted  up  hands,  Sharp 
promised  by  the  liringOotf,  that  no  Hurt  should 
cpme  to  him,  if  be  made  a  full  discovery.  The 
person  came  again  to  him,  and  said,  if  a  pro- 
mise was  made  in  the  king's  name  tlie  prisoner 
would  tell  all.  So  it  was  brought  before  the 
council.  Lord  Rothes,  Halton,  and  Primerase 
were  ordered  to  examine  him.  Priroerose  said 
it  would  be  a  strange  force  oP  eloquence,  to 
persiMde  a  man  to  confess,  and  be  hanged. 
So  Duke  Lauderdale,  being  the  kin^^'s  commis- 
sioner, gave  them  a  power  to  promise  him  bis 
Hie.  ^d  as  soon  as  these  Lords  told  him  this, 
he  immediately  kueeled  down,  and  confessed  the 
fact,  and  told  the  whole  manner  of  it.  There 
was  but  one  person  privy  to  it,  who  was  then 
dead.  Sharp  was  troubled  to  see  so  small  a  disco- 
very made:  yet  they  could  not  draw  more  from 
him.  So  then  it  was  considered,  what  should 
be  done  to  him.  Some  moved  the  cutting  off 
.his  ri^ht  band.  Others  said  be  might  learn  to 
practise  with  his  left  hand,  and  to  take  his  re- 
venge ;  therefore  they  tbciuglu  both  hands  shnold 
be  cut  off.'*^-This  cruelty  was  spared  by  means 
of  a  coarse  jest  of  Lord  Rothes,  "  and  "  pro- 
ceeds Burnet,  **  when  the  troth  of  the  promise 
now  given  was  afterwards  called  iu  question, 
this  jest  was  called  to  mind,  and  made  the 
whole  matter  to  be  remembered.  Bat  Prime- 
rose  moved,  that  since  life  was  promised,  which 
the  cutting  off  a  limb  might  endanger,  it  was 
better  to  keep  him  prisoner  durinit  hfe  in  a 
eastle  they  had  in  the  Bass,  a  rock  in  the  mouth 
of  the  Frith :  and  tliither  he  was  sent.  But  it 
was  thought  necessary  to  make  him  repeat  his 
confession  in  a  court  of  judicature:  [Laing. 
says  the  justiciary  court  was  instructed  secretly 
to' pronounce  a  sentence  for  the  amputation 
of  hW  hand]  so  he  was  brought  into  the  jus- 
tTeiary  court,  upon  an  indictment  for  the 
crime,  to  wbach  it  was  expected  he  should 
plead  guilty.  But  the  judge,  who  hated 
sharp,  as  he  went  up  to  the  In^nch,  passing. by 
the  prisoner  said  to  him,  Confess  nothing,  un- 
less you  are  sure  of  your  limbs  as  well  as  of 
your  life.  Upon  this  bint  he,  apprehending 
the  danger,  refosed  to  confess:  which  being 
reported  to  the  eonncil,  an  act  was  past  men- 
ckmiDg  tbf  pnNiuse  ^ad  hi#  confeuioi^,'  and 


^  My  indictment  I  take  np  in  these  two  par- 
dculars:  first,  as  they  term  it,  rebellion  and 
treasou,  anent  which  I  answered  to  my  Lord 
Chancellor  in  committee,  that  it  was  no  re- 
bellion, buf  a  duty  which  every  one  was  bound 

adding,  that  since  be  had  retracted  his  confess 
ston,  they  likewise  recalled  the  promise  of 
pardon  :  the  meaning  of  which  was  this,  thaty 
af  any  other  evidence  was  brought  against  him^ 
the  promise  should  oot  cover  him  :  but  it  still 
was  understood,  that  this  promise  secured  him 
from  any  ill  effect  by  bis  liwn .  con fesston .  The 
thitig  was  ahnost  forgot  after  four  years,  the 
man  being  in  all  respects  very  inconsiderable. 
But  now  Sharp  would  have  his  life.  So  duka 
Lauderdale  gave  way  to  it :  and  he  was  brought 
to  Edinburgh  in  order  to  his  trial.  Nisb^ 
who  had  b^n  the  king's  advocate,  and  was 
one  of  the  worthiest  and  learnedest  nien  of  tba 
age,  was  turned  out.  And  Mackensie  was  put 
in  his  place,  who  was  a  man  of  much  life  and 
.wit,  but  be  was  neither  equal  nor  correct  in  it : 
be  had  published  many  books,  some  of  law,  bul 
all  full  of  faults;  for  be  was  a  slight  and  su* 
perficial  man.  Lock  hart  i^as  assigned  counsel 
for  the  prisoner.  And  now  that  the  matter 
came  again  into  peoples  memory,  all  were 
amazed  at  the  proceeding.  Primerose  was 
turned  out  of  the  place  of  lord  register,  and 
was  made  justice  general.  He  fancied  orden 
had  been  given  to  rase  the  act  that  tlie  coun- 
cil had  made :  so  he  turned  the  books,  and  he 
found  the  act  still  on  record.  He  took  a  copy 
of  it,  and  sent  it  to  Mitcheirs  counsel :  that 
was  the  prisoner's  name.  And,  a  day  or  two 
before  the  trial,  \it  went  to  duke  Latiderdale, 
vvhoj  together  with  Sharp,  lord  Rothes,  and 
lord  Halton,  were  summoned  as  the  prisoner's 
witnesses.  He  told  him,  many  thought  there 
had  been  a  promise  of  life  given.  Duke  Lau- 
derdale denied  it  stiffly.  Primerose  said,  lie 
heard  there  was  an  act  of  council  made  about 
it,  and  he  wished  that  might  be  looked '  into. 
Duke  Lauderdale  said,  he  was  sure  it  wss  not 
possible,  and  be  would  not  give  himself  the 
trouble  to  turn  over  the  books  of  council. 
Primerose,  who  told  me  this,  said  his  con- 
science led  him  to  give  duke  LaudcrdaJe  this 
warning  of  the  matter,  but  that  he  was  not 
sorry  to  see  him  thus  reject  it.  The  trial  was 
very  solemn.  The  confession  was  brought 
against  him,  as  full  evidence :  to  which  Lock- 
hart  did  plead,  to  the  admiration  of  all,  to 
sliew  that  no  extrajudicial  confession  could  be 
allowed  in  a  court.  The  hardships  of  a  prisooj 
the  hopes  of  life,  with  other  practices,  mighl 
draw  confessions  from  meh,  when  they  were 
perhaps  drunk,  or  out  of  their  senses  He 
brought  upon  this  a  measure  of  learning,  that 
amaxed  the  audience,  out  of  the  lawyers  of  all 
civilized  nations.  And,  when  it  was  6pposed 
to  this,  that  the  council  was  a  court  of  judica- 
ture, he  shewed,  that  it  was  not  the  proper 
court  for  crimes  of  this  nature,  and  that^  bad 
not  proceeded  in  this  as  a  court  of  judicature). 
And  ho  brougbt  -ovu  likewiK  m  grsht  deti  of 
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to  hav«  perfbrmed  io  joioing  with  iImI  party, 
•nd  lit.  in  the  je«r  1656,  Mr  RAbert  Ligbtoo 
lieioK  tbeo  Primar  in  th«  oollcfe  of  EdinkMrgh^ 
before  our  laoreaCion,  lender^  to  ut  the  Na* 
lionai  Covenant,  and  Solemn  League  and  Co- 
venant; u[x>n  mature  deliberation,  I  fouud  no- 


learning  upon  those  bends.  But  M^is  was  over- 
ruled by  the  court,  and  the  ooofession  wai 
found  tujbe  judicial.  The  next  thing  pleaded 
lur  him  was,  that  it  was  drawn  from  him  upon 
hope  and  promise  of  life:  and  to  this  Sharp 
was  eKtmincd.  Tlie  person  he  had  seoi  to 
Mitchell  gave  a  full  evidence  of  the  promises 
he  had  m^de  him:  but  Sharp  denied  them  all. 
He  also  deoied  he  heard  any  promise  of  life 
made  him  by  the  council:  so  did  the  lords 
jAuderdale,  Uothes,  and  Huiton,  to  the  astoo* 
isbment  of  all  that  were  present.  Lockhart 
ttpou  thai  produced  a  copy  of  the  act  of  coon- 
eil,  that  made  express  meotion  of  the  promise 
l^iven,  and  of  his  having  confeissd  upon  that. 
And  the  prisoner  prayed  that  the  books  of 
pouncil,  which  lay  io  a  room  over  that  in 
which  the  court  sat,  might  be  sent  for.  Lock- 
hart  pleaded,  that  since  tlie  court  hnd  judged 
that  the  council  was  a  judicature,  all  people 
bad  a  right  to  search  into  their  registers ;  and 
the  prisoner,  who  was  like  to  suffer  .by  a  con- 
fession made  there,  ought  to  have  the  benefit 
of  those  books.  Duke  Lauderdale,  who  was  in 
the  court  only  as  a  witness,  and  so  had  no 
right  to  speak,  stood  up,  and  said,  be  and  those 
•ther  noble  persons  were  not  broueht  thither 
IO  be  accused  of  perjury ;  and  added,  that  the 
hooks  of  council  were  tlie  king's  secrets,  and 
that  no  court  should  have  the  perusing  of 
them.  The  ei>urt  was  terrified  with  this,  and 
the  judges  were  divided  in  opinion.  Prime* 
pose,  and  one  other,  wasibr  calling  for  the 
books.  But  three  were  of  opinion,  that  they 
were  not  to  furnish  the  prisoner  with  evidence, 
but  to  judge  of  that  which  he  broogbl.  And 
here  was  only  a  bare  copy,  not  attested  upon 
oath,  which  ought  not  to  have  been  read.  So, 
this  defence  being  rejected*  he  wns  cast  nnd 
condemned. 

'<  As  soon  as  the  court  broke  up,  (he  lords 
vent  up  stairs,  and  to  their  shame  found  the 
net  recorded^  and  signed  by  lord  Rothes,  as 
president  of  the  council.  Ae  pretended,  he 
signed  every  thing  that  the  clerk  of  council 
pet  in  the  book  without  reading  it.  And  it 
was  intended  to  throw  it  on  him.  But  he,  to 
clear  himself,  searehed  among  his  papers,  and 
found  a  draught  of  the  act  in  Nisbit's  hand. 
So,  be  being  rwh,  and  one  they  had  turnedoot, 
they  n§olvtd  to  pot  it  upon  him,  and  to  fine 
him  deeply.  But  be  examined  the  Sederunt 
in  the  book,  and  epoke  to  all  who  wen  then 
«t  the  board,  of  whom  nine  happened  to  be  in 
town,  who  were  ready  to  depose  upon  oath, 
that  when  the  eouncii  had  oraered  this  act  to 
be  drawn,  the  clerk  of  the  council  desired  the 
help  of  the  king's  advocate  in  penning  it,  which 
be  gave  him  ;  ^md  his  dnmgbt  was  approved 
bj  the  cDUBCtk    AaA  wn  hotd  Bmbei'iieft 


thing  ia  tliem,  hut  a  ehott  compend  tff  the 
moral  law,  only  binding  ue  to  our  diMv  tuwwdn 
God  and  towards  men  in  tbWr  several  staiionn  ; 
and  I  finding,  that  our  bamsbed  king's  intereat 
lay  wholly  included  therein,  and  boUi  corattap- 
tioo  and  allegiance  oaths,  he,  and  they  beifif; 

was  remembered.  Yet  duke  Laodordale  .stiH 
stood  to  it,  that  the  promise  cmfM  only  be  ior 
interceding  with  the  king  for  hispardoei^ 
since  the  council  had  not  the  power  of  pardom- 
iag  in  them.  Lord  Kincardin  acted  in  this  the 
:part>  of  a  christian  to  an  enemy.  Dake  Lnt^ 
derdale  had  wrk  to  him,  he  heifig  thcv  serving 
for  him  at  Coort,  that  he  referred  the  aooouac 
of  Alitcliell's  busitieis  to  bis  brother's  lectern  ; 
in  which  the  matter  was  truly  related,  that  opoti 
pnomise  of  lifip  he  had  confessed  the  faict ;  and 
lie  concluded,  desiring  bin  to  ask  the  king, 
that  he  would  be  pleased  to  make  good  tbe 
promise.  These  Letters  I  saw  in  lord 
cardin*s  hand.  Before  the  trial  he  sent  a 
shop  to  duke  Lauderdale,  desiring  lum  to 
sider  better  of  tliat  matter,  befiun  he  wonld 
upon  onth  den^^  it :  fur  he  was  sore  be  had  it 
under  his,  end  his  brother's  hand,  though  he 
could  not  yet  fall  upon  their  letters.  .  But  duke 
Lauderdale  despised  this.  Yet,  befiii e  the  exe- 
cution he  went  to  his  boose  in  the  country,  and 
there  found  the  letters,  and  brought  them  in 
with  him,  and  shewed  them  to  that  bishop. 
AU  this  made  some  impression  no  dnka  Lao- 
derdele:  and  bewns  willing  to  grant  a  wptieve, 
and  to  refer  ilie  mauer  to  the  king.  So  a  pn- 
tition  was  offered  to  the  council.  And  be 
spoke  for  it.  But  Sharp  said,  that  was  upon 
the  matter  the  exposing  his  person  to  aay  man 
that  would  attempt  to  mnider  him,  siaoe  finreur 
wasto  be  shewed  to  such  an  assassin.  Then 
said  duke  Lauderdale,  io  an  impsoos  jest,  Lcc 
Mitchell  glorify  God  in  thegrass  market,  arhich 
was  the  phuse  where  he  was  to  be  hailed. 
This  actio%  and  all  concerned  in  it,  vem  lo^ced 
nt  by  all  people  with  horror.  And  it  was  ancb 
a  complication  of  trenchery,  perjorv,  and  cruelty 
as  the  hke  had  not  perbaiM  been  known.  Yet 
Duke  Lauderdale  had  a  chcpkin,  Uickes,  ^ 
terwardsDean  of  Worcester,  who  pablished  a 
false  and  partial  relation  of  this  matter,  ia 
order  Co  the  justifying  of  it.  Primeraeenot 
only  gave  me  an  account  of  this  matter,  but 
sent  me  an  autbeiuic  raoord  of  the  trial,  every 
page  signed  by  the  derk  of  the  oonrt;  of  whscb 
I  have  beregiven  an  abstract.  This  I  set  down 
the  more  fully,  to  let  my  readen  see  to  what 
a  heigbt  in  wickedness  men  mav  he  carried, 
after  tney  have  once  thrown  off  gocd  princi- 
ples. Whnt  Sharp  did  now  to  preserve  hin^ 
self  firom  snch  practices  was  pmbably.  that 
which,  both  the  just  judgment  of  Ood  and 
the  eaflamed  fury  of  wick^  men,  hrooght  him 
two  veers  afUr  to  such  a  dismal  end.*'   ^ 

Of  this  dismal  end  his  acoaant  is  thb: 
*'  When  a  party  of  farions  •men  wetn  riding 
throMh  aiaoor  near  St*  Aadrewa,  they  aawths 
arch-bishop'e  coach. appear:  he  was  oenuag 
fronacDoiiGiidafy  aMiwusdnving  bomes  he 
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Uie  Mbai»noe  of  sll  loyalty  ;  ftody  mjr  Lord,  it 
'WW  .weU  koown,  ihat  ibtn  many  vrcfc  tnJuiig 
the  tender,  and  foriwtfaring  Cnaries  Siuart, 
ParUaaiCntADd  House  ol  Ajordft,  I  then  soIh 
•cribed  both,  tbedtiioK  of  wbicb  my  Lord  Clian* 
orilor  would  bave  stood  at  no  less  rate,  if  as 

)«afi  sent  some  of  bis.  servants  home  before  him 
to  let  them  know  be  was  coming,  and  others  be 
Ipd  sent  off  on  oomphmeiits  ;  so  that  there  was 
no  bunemaa  about  the  coach.  They  seeing 
this,  concluded,  according  to  tTieir  fmniic  en- 
thusiastic notions^  that  Uod  liad  now  d^ivered 
U|>  their  great  est  enemy  into  tbcit  bands :  Seven 
of  them  made  up  to  the  coach,  wtule  the  rest 
were  as  scpote  ridiag  all  about  the  moor.  One 
of  them  fifed  a  pistol  at  him,  which  burnt  bis 
coal  and  gown,  but  did  not  gci  into  hie  body  t 
Upon  this  they  fancied  be  had  a  magical  secret 
to  secure  him  against  a  sliot ;  and  tbey  drew 
him  out  of  his  ooaotii  and  murdered  him  bar- 
barously, repeating  their  strokes  till  ttiey  were 
sure  Im  was  quite  dead  :  And  so  they  got  clear 
qff,  BO  body  happening  to  go  cross  the  moor  all 
tiie  white.  I'his  was  the  dismal  end  of  that 
mfthappy  man :  it  struck  all  people  with  horror, 
and  softened  hiseoemies  into  some  tenderness; 
So  that  hia  memory  was  treated  with  decency 
by  these  who  had  very  little  fespect  for  him 
during  his  lilk*' 

Of  the  catastrophe  of  Sharp,  Mr.  Laing^s 
narrative  and  his  refleciioM  are  as  follows : 
'<  Under  the  primate's  jarisdiction  and  influence, 
Carouehael,  one  of  tlie  commissioners  appointed 
to  exterminate  conventicles^  was  pecilliarly 
noted  for  his  cruelties  in  Fife*  If  we  may  believe 
his  enemies,  he  was  accustomed  among  other 
eouraiities  to  beat  and  abuse  the  women  and 
children,  awl  to  torture  the  servants  with  lighted 
matches,  that  they  might  be  compelled  to  reveal 
where  their  husband^.or  their  fathers,  or  their 
masters  were  coocealed.  Nine  of  these  nn» 
happy  fogitives,  who  wandered  in  small  parties, 
intereommuned  and  interdicted  from  society, 
determined  to  intercept  and  to  chastise  his  per« 
son,  if  not  lo  avenge  their  wrongs  on  bit  life. 
When  about  to  separate,  after  an  ineffeatual 
•eanch,  they  were  infoniied  of  the  archbishop 
of  St.  Andrews'  approach.  As  he  was  slightly 
attended,  the  opportunity  was  embraced  as  a 
divine  call,  and  the  temptation  to  perpetrate  a 
detestable  deed  was  interpreted  a  special  dis- 
pensation from  heaven.  They  porsued  and 
overtook  his  coach  upon  Magos*Moor,  within 
a  few  milea  of  St.  Andrews ;  iliswounled  his 
lKtendants,mid  as  their  shots  proved  inefiectual, 
they  dra^iied  therarohbishop  mnu  his  daughter's 
arms.  Hn  ofers  mnd entreaties  for  life  were  a»- 
airailiiig.  They  .protested  that  they  wen  actua- 
ted by  no  motive  of  perronal  nveni^e ;  re- 
prdaebad  him  with  bis  peijory  in  Mitcbel's 
trial;  admooiahed  him  of  the  blood  of  thesaints, 
in  which  hbhanda  were  embrncd,  and,  amidst 
the  shriekB  and  strogdes  of  his  dangbter  to 
save  huD,  lea  his  dead  body  in  the  highway, 
troaafixed,  and«everod  with  the  most  Mrba- 


wfU  hoowa,  than  tliii  my  present  adhering  and 
prosecuting  the  ends  thereof  doth  now ;  and 
when  I  was  qoesitiooed  what  then  1  called  re« 
Mlion,  I  answef>ed,  it  is  in  £tra  vii.  96.  *  And 
'  whosoever  will  not  do  the  law  of  God  and  of 

*  the  king,'  Arc.    But  being  questioned  before 

•  -    - 

^  From  the  first  beginning  of  the  roformatiofi 
in  Scotland,  Sharp  was  the  tbiitl  archlnsbop  of 
St.  Andrews  who  had  suffered  from  popular  or 
from  private  revenge.  The  assassination  of  Car" 
dinal  Beaton,  was  a  crime  congenial  to  the 
manners  of  tbe  nation  and  the  vices  of  the  age. 
The  eiecntion  of  arohbisliop  Hamilton  was 
sanctioned  by  the  forms  of  a  legal  attainder  t 
but  tbe  moider  of  Sharp  was  regarded  even 
by  his  enemies  as  an  inhuman  act,  that  rodeem* 
ed  his  memorv  from  some  sharo  of  the  dftes* 
tation  which  he  had  iaoarred  when  alive.  TluiC 
he  was  decent,  if  nol  regular  in  his  deportmenti 
endeed  with  tbe  most  indostrioos  diligence, 
and  not  illiterate,  was  n#fver  disputed  ;  that  he 
was  vain,  vindictive,  perfidbiis,  at  once  haugh- 
ty and  servile,  rapaciooa  and  cruel,  bb  friends 
have  never  attempted  to  disown.  His  npostecy 
was  never  forgiven  by  tbe  presbyterians ;  but 
instead  of  disarming  their  resentment  by  mo- 
deration, he  became  an  unrolentinft  persecutor, 
like  most  apostates,  actuated  by  a  hatitd  to  ibtf 
sect  which  be  had  deserted  and  betrayed.  In- 
different to  |the  doctrines  of  his  former  party, 
and  therefore  the  more  feelingly  alive  to  their 
reproaches,  he  appears,  nnder  the  mask  of  r^ 
ligioos  seal,  to  have  uniformly  consulted  atid 
gratified  his  private  revenge.  His  death  was 
acceptable  to  none  but  tbe  wilder  fanatics,  who 
discovered,  in  a  crhne  of  which  they  durst  not 
bave  previously  approfvod,  the  eiecntion  of 
righteous  jud^ent  by  private  men." 

The  foUowmg  passage  is  extracted  from  the 
Memoirs  of  captain  John  Creicfaton  (Nicfaotsli 
edition  of  Swift  s  Works,  vol.  xiv.  p.  991)? 

**  Soon  after  this,  tbe  archbishop  of  at.  Aih 
drew's  was  murdered  bv  the  laird  of  Hacksten 
and  Balfonr,  assisted  by  foiir  poor  weavers. 
Hackston,  before  this  horrid  action,  was  reputed 
an  honest  and  gallant  man ;  but  bis  friendship 
for  his  brothei^ii>-law  Balfour  drew  him  in  to 
commit  this  inhimian  mnrder.  Balfonr,  who 
bad  been  the  archbishop's  chamberiain  (for  sir 
in  Scotland  we  call  a  great  man's  steward)  wlie« 
ther  by  negligence  or  dishonesty,  was  short  ia 
his  payments  to  his  ford ;  and  the  fear  of  b«n^ 
called  to  an  aooouat  was  a  principal  motive  tO' 
assassinate  his  master :  however,  be  pretended 
likewise  a  great  seal  for  the  kirk,  whereof  he 
looked  upon  the  arehbishop  as  tbe  greatest  ep« 
pmror.  It  is  certain,  that  the  lower  people 
mortally  hated  tbe  archbishop^  on  pretence 
that  his  grace  fa^d  deserted  their  oommnnidn : 
and  the  weavers  who  were  accomplices  of  BaW 
fonr,  believed  they  did  God  service  in  destroy- 
ing an  enemy  of  tbe  kirk ;  and  acoordingly  all 
the  murderers  were  esteemed  and  styled  saims, 
by  that  rebellieQS  fection.'' 

RepmtSi  which  were  circolated  at  the  time, 
mpsciing  the  cirovnmtancfs^f  .Sharp's  death/ 
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th«  compussiober  and  the  cponcil  therauieoty 
I  anfwerM  as  I  said  eo  mv  Lord  Chaoerikir 
before  :  io  tlie  jear  1656.  Mr.  Robert  l,^hcon 
being  then  Primar  iii  the  college  of  EdinwirKbi 
before  our  laureatioii,  be  tendered  to  at  the 
Kational  aod  Soiemo  League  and  Covenant : 
be  stopt  me,  saying,  lie  wad  ye  are  come  here 
to  gi?e  a  lestiuony :  and  then  being  demanded 
what  1  called  rebellion,  if  it  was  not  rebellion 
to  oppoke  liis  miyesty's  forces  in  the  face :  to 
the  which  I  answered,  viz.  My  Lord  ChanceUer, 
if  it  please  your  grace,  I  hunibly  conceive  thej 
should  have  been  wi^  as:  meaning,  that  it 
was  the  dutv  of  these  forces  to  have  joined  with 
us ;  according  to  the  National  and  Solemn 
Leagoe  and  Coveuant;  at  which  answer  I 
peiceived  him  to  storm :  bat,  saith  he,  I  heard 
ye  have  been  over  seas,  with  whom  did  ye  con- 
verse there  ?  Answer,  with  my  merchant.  But, 
•aith  he.  With  whom  in  particular  ?  Answer, 
With  one  John  Mitchel,  a  coosin  of  mine  own. 
Saith  he,  I  have  heard  of  him,  he  is  a  ^tor  in 
Botterdam ;  to  which  I  conceded.  Bat,  saith 
be,  did  ye  not  converse  with  Mr.  Levingston, 
mud  such  as  be  ?  To  which  I  aoswensd,  I  con- 
versed with  all  our  banished  ministers.  To 
which  he  replied,  banished  truitors ;  ye  will 
apeak  treason  at  the  bar.  Tlien  he  answered 
himself,  sayinf;,  But  they  would  call  the  shoot- 
ing at  the  bishop  an  heroic  act.  To  which  I 
answered.  That  1  never  told  them  any  such 
thine.  But  where  did  yon  see  James  Wallace 
lastf  Answer,  Towards  the  borders  of  Ger- 
many, some  years  ago.  But  what  filed  voa 
at  mv  lord  St.  Andrews?  (pointing  at  him 
with  bis  finger)  Answer,  My  Lord  Commis- 
siooer,  the  grievous  oppie^ion  and  horrid 
blood-shed  oriny  brethren,  and  the  ea^er  pur- 
•ue  after  my  own,  as  it  appeareth  this  day  to 
yoor  grace,  and  to  all  his  majesty's  hunourable 

are  mentioned  in  the  letters  of  Algernon 
Sidney. 

Mitchel  s  attempt  on  Sharp,  Laing  mentbns 
thus: 

**  The  apostacy  of  Sharp  bad  excited  snch 
4eep  resentment,  his  rigors  had  inspired  such 
impiacable  revenge,  that  it  is  not  surprising  if, 
wnong  a  persecuted  sect,  and  a  fanatical  party, 
tome  attempted  to  perpetrate  a  deed  of  which 
few  disapproved^  While  sitting  in  his  coach 
bv  day,  m  the  public  streets,  a  pistol  was  dis- 
charged at  his  person,  through  Uonyroan,  the 
bishop  of  Orkney's  cloak,  while  ascending  the 
carriage;  but  the  bishop's  arm  intercepted  the 
baUs.  Sttchrwas  the  hatred  of  the  arcnbisbop, 
thatihe  assassin  was  permitted  to  crpss  toe 
•treet  and  to  escape  throni^b  a  lane.  On  dis- 
engaging himself  finom  bis  disguise,  be  returved 
to  the  crowd  ;  and,  notwithstanding  the  meet 
vigilant  search,  remained  nndisoovered,  till  re- 
cognised six  years  aflerwards  by  Sharp  hionelf. 
For  a  time  ibe  primate  affected  a  transient 
Jentty,  but  as  soch  an  atrodoos  attempt  most 
exasperate  the  mind,  no  real  moderation  was 
inspved  by  bis  escape."  4  Hist,  of  Ssotkod  M. 
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privy-coQttciL  After  whidi  be  eomnsmded  to 
take  me  away,  that  they  m%bt  aee  what  to  do 
nexcwiihme.« 

'^  The  second  is,  the  tboocing  of  the  shot 
iatended  against  the  bishop  of  St.  Andrews, 
wbere^  the  bishop  of  Orkney  was  hurt ;  to 
which  I  answered  my  Lord  Chancellor  in  pri- 
vate, vis.  That  I  looked  on  him  to  be  ctie  main 
instigator  of  all  the  oppression  and  hbodsHed 
of  my  brethren,  that  followed  thereupon,  and 
the  continual  pursuing  after  my  own ;  and  mj 
Lord,  as  it  was  cieditably  reported  to  us  (the 
truth  of  which  your  lordship  knows  better  than 
we)  that  he  kept  'Up  his  majesty's  letter  inhi- 
biting «ny  more  blood  upon  that  account,  until 
the  last  SIX  were  execute :  and  I  being  a  soldier, 
not  having  laid  down  arms,  but  being  still  upon 
my  own  defence,  and  having  no  other  end  nor 
quarrel  at  any  man  (but  aocordinj;  to  my  ap* 
prehension  of  him)  that  as  I  hope  m  sincerity, 
with  6xing  either  my  sense  or  action  upon  the 
Covenant  itself,  as  it  may  be  underHoed  by  the 
many  thousands  of  the  faithful,  besides  the 
prosecution  of  the  ends  of  the  same  Covenant, 
which  was,  aod  in  that  point  the  overthrow  of 
prelates  and  prelacy,  and  I  being  a  declared 
enemy  to  him  on  that  account,  and  he  to  me 
in  like  manner :  so  I  never  found  myself 
obliged,  either  by  the  Law  of  God,  or  nature, 
to  set  a  centry  at  his  door  for  his  safety,  but  aa 
he  was  always  to  take  bis  advantage,  as  it  ap- 
peareth, so  I  of  him,  to  take  any  opportnoity 
offered.  Moreover  we ^being  in  no  terms  of 
capitulation,  but  on  the  oontrair,  I,  by  h»  in- 
stigation, being  excluded  from  all  grace  and 
favimr,  thought  it  my  duty  to  pursue  him  at 
all-  occasions :  alM,  my  lord,  sir  William 
Sharp  making  bis  apology,  anent  his  unbend* 
some  and  clMNiting  way  taken,  he  took  me 
under  the  pretence  to  have  spoken  with  me 
about  some  other  matters.  I  not  knowing  him 
until  Are  or  six  of  his  brothers,  and  his  ser- 
vants were  laying  fast  hold  on  me,  they  being 
armed  of  purpose,  desired  I  would  excuse 
him,  seeing  what  he  had  done  was  npon 
his  brotlier's  account,  which  excuse  I  easily 
admitted,  seeing  ^  that  ^  he  thought  himself 
obliged  to  do  what  he  did  to  me  without  law 
or  order,  in  the  behalf  of  his  brother ;  much 
more  was  I  obliged  to  do  what  I  did,  in  the 
behalf  of  many  brethren,  whose  oppression  was 
so  great,  and  whose  blood  he  caused  to  be  shed 
in  such  abuodanoeL  Moreover,  he  persisting 
in  his  bloody  inordere,  as  witn^seth  the  wound- 
ing of  Mr.  Bruce  at  his  taking,  by  his  emissa- 
ries, some  few  days  before  tfaatt  fell  out  can- 
oeniing  himself,  I  was  desirous,*  if  by  any  means 
io  tiding  him  away  I  could,  to  have  put  a  stop 
to  the  then  current  persecutioo.  Thus  far  I 
have  truly  resumed  what  passed.  My  con- 
fession was  made  upon  oath  and  promise  made 
to  me  upon  life  and  safety,  and  indeed  the  pro- 
mise made  to  me  by  my  Lord  Chancellor  was 
in  these  words ;  *  Upon  my  great  oath  and 
'  reputation,  if- 1  be  Chancellor,  I  shall  save 
'  your  life»  and  if  ye  will  not  oonfiMS,  jtfae  oonn- 
*  cil  will  take  another  way  to  make  it  Qtti»' 
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witioh  I  laok  forilM  Boou,*  as  I  found  aftor- 
wardt.* 

After  two  years  imprisooBiant,  upoa  tbe  18th 
of  Jan.  16779  ^  ^**  oaawares,  at  six  o'clock 
of  the  night  (aboat  the  tioia  of  the  ioe(oiing  of 
the  Wards),  called  forth  before  the  codiinitcee. 

*  **  They  put  a  pair  of  iron  boots  dose  on  tbe 
Iq^  and  drive  wedees  between  these  end  tlie 
leg.  The  Common  Torture  was  onk  to  drive' 
these  in  the  calf  of  the  leg :  but  I  have  been 
told  they  were  sometimes  driven  upon  the  shin 
bene/'    1  Burnet's  Own  Times,  837. 

Mr.  Madanrin^  concerning  Torture  in  Scot- 
land (Introduction  to  Criminal  Trials,  sect.  9.) 
says: 

*i  On  the  S4th  of  June  1S96,  John  Stewart, 
master  of  Orkney,  was  indicted  for  consulting 
with  Alison  Balfour  a  witch,  for  the  destruo* 
tioo  of  Patrick  earl  of  Orkney,  his  brother,  by 
poison.  Tbe  confession  of  Aluon  Balfour  was 
libelled  upon.  He  gave  in  a  written  dedara* 
tion  by  wa^r  of  defenee,  bearing  inter  alia^  as  to 
the  confession,  *  No  regard  can  be  h«d  to  it,  in 
'  respect  the  said  confession  was  extorted  by 
'  force  of  torment ;    she  having  been  kept  48 

<  hours  in  the  Caspie  laws ;  her  oM  husband, 

*  a  m^n  about  ninety  years  of  age,  pot  in  beavj 

*  irons ;  her  son  put  in  the  buits,  where  he  snf- 

*  fered    fifty-seven    strokes ;    and    her   little 

<  datt|;hter  about  seven  years  .old,  put  in  the 
'  piltttewinks;    all  iu  the  poor  woman's  pre* 

*  sence,  to  make  her  oonfoss.'  MS.  Abst.  i,  100. 

^  It  was  pleaded  for  Alaster  Grant,  who  was 
indicted  for  (heft  and  robbery,  Sd  Aug.  1689, 
^  That  he  cannot  pass  to  the  knowledge  of  an 

*  assiae,  in  respect  he  was  twice  piit  to  the  to^> 

*  tare,  first  in  the  boots  and  nest  in  the  pillie* 
1  winks  or  pioniewinks;  in  both  which  he  con* 
'  steady  denied  his  guilt  or  accession  to  the 

*  crimes  libelled,  and  so  ought  to  be  free  from 

<  any  fo.rther  prosecution ;  as  is  clear  by  Clams,' 
&c.  He  was  convicted  and  condemned  to  death. 
MS.  Abet.  i.  840. 

*'  Lord  Roystoun   observes,    *  The  instm- 

*  meats  in  use  amongst  us  in  later  times  were, 

*  the   boots  and  a  'screw  for   squeecing  the 

*  thumbs,  tltence  called  thummikins.    The  boot 

<  was  pat  upon  the  leg,  and  wedges  driven  in  ; 

*  by  which  tne  le^  was  squeezed  sometimes  so 

*  severdy,  that  tM  patient  was  not  able  to  walk 

*  for  a  long  lime  after :    and  even  the  thnmmi- 

*  kins  did  not  only  squeeie  the  thombs,  but 

<  frequently  the  whole  arm  was  swcileid  by 
'  "them.    Sometimes  they  kept  them  from  sleep 

<  for  many  days,  as  was  done  to  one  Spence, 

*  A.  o.  1685.  And  frequently  poor  women  ac- 
'  cused  of  witchcraft,  were  so  used.    Anciently 

*  I  find  other  torturine  instruments  were  used, 
'  as  pinniewinks  or  pilliewiuks,  and  caspitaws 
'  or  oaspicaws,  in  the  master  of  Orkney's  case, 
'  June  S4, 1596;  and  tosota,  Abg.  1639.    Bnt 

*  what  these  instromentfi  were  I  know  not,  on- 
.'  less  they  are  other  names  for  the  boots  and 
^  thomnikins.' 

.  ^  The  booM  and  thnmmikins  were  Qt  is  said}' 

TOL.  VI. 


At  bis  appearance,  the  Lords  Jttsticiaiies  oIh 
scaling  themselves  by  putting  their  hands  apaa 
their  foces,  and  leaning  upon  their  elbows  upoa 
the  table :  mv  lord  Aeses  said.  Sir,  Ye  are 
brought  here  before  the  chmmittee,  to  see  if 
you  will  adhere  to  your  former  confession,  ot 

iOiported  into  this  country  from  Russia  'by  a 
Scotc|nnan,  who  had  been  long  an  officer  in-tha 
service  of  that  power, 

'<  No  inferior  jud^e  could  torture.  It  wa« 
employed  by  tha  pnvy  council  and  justiciary 
only.  By  the  last,  never  during  trial  befora 
the  jury,  but  by  wav  of  precognition.  Whas 
the  person  who  underwent  it  confossed,  was 
proved  at  his  trial.'' 

Algernon  Sidney  writes  of  the  Booti  as  being 
brought  into  foshion  by  Laoderdale.  See  hif 
Letters,  edit,  of  London,  1748,  p.  121. 

The  following  passage  concerning  Toftoxe 
are  eitracted  from  Founlainhall's  Decisions. 
See  under  date  August  lOtl^  1683 ;  Nov.  83, 
of  the  sane  year  t 

**  Gordon,  of  Earlslone  is  brought  to  tha  bar 
of  the  criminal  court,  and  the  sentence  of  forp 
foitnre  and  death  formerly  pronounced,  is  cead 
to  him,  and  the  time  of  eiecntion  is  prefixed, 
▼is.  S8th  September  next :  But  thare  cama  a 
latter  from  the  king  proroguing  the  time,  and 
appointing  him  Id  m  put  in  the  baots  anent  hia 
accompli^,  he  hiyying  been  hitherto  very  dia* 
ingenuoos.  The  council  wrote  back  to  tha 
king,  that  it  was  not  very  regular  or  usual  to 
torture  aalefootors  after  they  were  caodenned 
to  die,  but  only  before  conviction.  He  at^ 
tempted  to  escape,  but  was  hinderad.  Vid.  3d 
Nov.  1683. 

**  Earlston  (conform  to  his  mi^esty's  odbk 
mand)  being  brought  to  the  coDncal  cuuBlber  to 
ha  tortured,  he  through  fear  or  distractioa 
roared  out  Uke  a  bull,  and  cried  and  struck 
about  him,  so  that  the  hangman  and  his  lorait 
durst  scarce  lay  hands  on  him :  At  last  be  fell 
in  a  swoon,  and  then  reviving,  he  told  that  ge- 
neral Dabiel  and  Dranmiond  were  to  hS&i 
that  fonatic  party,  and  duke  Hamilton  was  on 
their  side;  which  improbable  thinp  made 
some  call  it  revery,  and  others,  a  politic  design 
to  invalidate  all  bie  shouki  say ;  and  the  pliysi» 
cians  were  ordained  upon  sosi  and  ooaecienea 
to  report  his  condition,  if  they  judged  liim 
really  mad,  or  only  feigned,  as  David  at  GasK 
with  Achish,  as  also  to  prescribe  him  a  dtiet  for 
curing  him ;  and  for  more  quietness,  tibef  tent 
him  to  the  Castle.  *JDe  siwulat4  dementii^ 
*  aliorumqne  morlK>rum  simolatione/  aeeZaoc. 
qoBStion.  medico-legal.'' 

Afterwards  on  Dec  13Ui  following,  it  ap- 
pears, that  ^'  This  Earlston  mentioned  3d  Nor. 
last,  is  reprieved  by  the  council  till  the  last  Fri- 
day of  January  next.  They  thought  onoa  sa 
have  given  way  to  bis  execution;  hot  being 
furious,  others  flH>ught  it  cruel  then  to  baraava 
a  man  of  his  life  aiui  endanger  his  soul,  when 
he  could  not  repent;  and  '•  14,  D.  da  officio 
pfMid.,s^,  if  it  be  not  ^siowlata  dementia^ 
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liie  and  fortooc,  ftlthoofh,  mj  Lord,  fortooe 
have  1  none.  Tu  which  iDdictment  I  answertd 
«t  three  tercral  dyets,  beiug  deserted  bj  mj 
Lord  Advocat,  I  humUj  conccitre,  that  botb 
bjf  the  law  of  the  nation,  and  tha  practice  of 
the  House  at  that  time,  I  ought  to  have  been 

tured)  and  Uulnies  a  third ;  and  thcj  eipectcd 
hcip  Irum  EngUod  ;  and  also  he  approved  of 
Gray  of  Crigie*s  reading  tliem.  On  ttus.  Camp- 
beUof  Ardkiolas  was  apprehended  bj  Jonn 
M^aaghtan  in  loverary;  andSpcncegotthe  li- 
berty of  the  Coktle,  and  his  reoiiision  was  re- 
commended to  be  past  by  the  king ;  and  Gor- 
don of  £arb(on  was  sent'  for  from  the  Bass,* 
not  to  be  execute  as  some  said,  but  to  be  tor- 
cured  and  confronted  with  Spjpuce.  They  re* 
solved  not  to  admit  of  his  madness  for  an  ex* 
cuse,  which  they  esteemed  simulate;  as  the 
late  Qiancellor  had  dene. 

•'  September  5  and  6,  1684.  Mr.  Wm.  Car- 
stairs,  son  to  Mr.  John  Carttairs,  ooce  minister 
at  Glasgow,  is  brought  before  the  secret  com- 
mittee of  council,  and  is  tortured  with  xbm 
thumbikiiis.  lie  confessed  there  has  been  m 
current  plot  in  Scotland  these  ten  years  past : 
some  were  for  raiaiug  forces;  others  were  oolj 
for  associatfaig  with  the  English,  for  holding  out 
the  duke  of  York  from  suixeeding,  and  to  pre- 
serve the  reformed  religion  :  be  named  manj 
that  were  upon  the  knowledge  of  it;  as  tlie 
earl  of  Tarras,  Cesnocks  elder  and  Tooogery 
with  the  other  prisoners,  Murray  of  Pbilip- 
liaugb,  Priiigle  of  Torwoodlee,  Home  of  Pol- 
wart.  Home  of  Bassendean,  Mr.  Gilbert  Elliot, 
Scot  of  Gallowsbiels,  Hay  pf  Park,  sir  James 
Dalrymple,  Mr.  Robert  Martine,  Hamilton  of 
Aikenbead,  &c.  and  some  gave  out  the  duchess 
of  Lauderdale  as  a  resetter  of  Argyle  since  bis 
forfeiture,  and  a  furnisher  of  him  with  money  ; 
and  who  offered,  in  1677,  to  procure  the  fana- 
tics an  indulgence  from  the  king  for  a  earn  of 
money.  Fame  wrongously  also  named  Ker  of 
Cherrie-trees,  Campbel  of  Caddel,  Carnegie 
of  Belnarmoore,  the  lairas  of  Brodie  aoU 
Grant,  CrawfurdofArdmillan,  Elliot  of  Stobs, 
Murray  of  Spot,  6ec«  Such  of  them  as  coald 
be  got  are  presently  apprehended,  and  pot  in 
close  prison  ;  and  then  m^or  Monro  and  Phi* 
liphaugh  are  first  examined ;  and  standing  oa 
their  denial,  they  are  threatened  with  the 
boots ;  whieh  makes  them  iogenuousy  aad  oon* 
fess  their  accession.  This  did  so  discompose 
and  confound  Alexander  Monro,  to  discover 
others,  that  he  desperatelv  offered  money  to 
the  keeper  of  the  tolbooth's  man  to  ran  bim 
through  with  his  swurd,  and  roared,  that  he 
knew  he  behoved  to  do  some  base  thing  before 
he  died ;  and  regretted  that  be  should  have  de* 
ni^  i(  before  the  king,  by  lying  so  obstinatel/, 
and  should  have  been  so  instrumental  in  draw* 
iag  so  many  gentlemen  upon  that  wbidi  would 
stand  tbem  both  tbeir  lives  and  fortunes,  and 
he  behoved  to  be  a  dradge  and  witness  against* 
tbem.  Philiphaugb  cast,  himself  upon  the  b^k 
treasurer's  mercy  and  protection.  Then  Camp* 
bell  of  Ardkinlat  is  exanuaed,  and  he  freely 


To  which  be  soiwcred,  Mt  Lord,  it  is 
»oi  unknown  to  your  lordship,  and  others  here 
present,  that  by  the  eooncil  s  order  1  was  re- 
mitted to  the  Lords  Jasticiaries,  before  whom 
X  received  an  indicCnient,  at  my  Lord  Advo- 
Mt's  inslaace,  wherein  I  was  indicted  both  of 
^pi— ^^"i—^^ii^— i^^^— ^^~        ■-  ■  ■    ^^— ^«  ■ 

*  satis  ipso  furore  ponitur.'  Though  the  kina's 
advocate  alledged  that  the  end  of  the  punish- 
ment of  malefactors  was  not  only  their  own 
§Dod,  but  '  in  emendatioi^em  et  terrorem  alio- 
'  rum ;'  which  end  held  even  in  decapitating  a 
traitor,  though  from  horror  and  fear  turning 
nad :  Yet  see  his  own  CriminalS|  where  fury 
excuses. 

•*  July  96,  1684.  Mr.  William  Spence,  late 
servant  to  the  earl  of  Argyle,  by  order  of  the 
privv  coancil,  is  tortured  and  put  in  the  boots, 
to  rorce  him  to  reve^  what  he  knows  of  the 
earl*s  and  other  persons  accession  to  the  late 
English  fanatic  plot,  and  the  association  and 
design  of  rising ;  and  in  regard  be  refused  to 
depone  upon  oath,  if  be  had  the  key  whereby 
be  could  read  some  letters  of  the  earl's,  pro- 
duced by  major  Hdlmes,  written  in  cyphers ; 
and  seeing  he  would  not  say  upon  oath  that  he 
could  not  read  them,  and  that  they  offered  to 
secure  him  by  a  pardon  for  his  life,*  it  rendered 
him  very  obnoxious  and  siispcct  of  prevarica- 
tion ;  so  that  after  the  torture,  be  was  put  in 
general  Dalsieirs  bands ;  and  it  was  reported 
•that  by  a  bair-sbirtand  pricking  (as  the  witches 
are  used)  he  was  ^re  nights  kept  from  sleep, 
till  be  was  turned  half  distracted.  He  ate 
very  little,  of  purpose  thst  he  might  require  the 
less  sleep ;  yet  aU  this  while  he  discovered  no- 
thisg,  and  though  he  liad  done  it,  yet  little  cre- 
dit was  to  be  given  to  what  he  should  say  at 
seek  a  time. 

*'  August  r,  1684.  At  privy  council,  Spence 
(mentioned  96  July)  is  again  tortured,  and  his 
thombs  crushed  with  thumbikins  t  It  is  a  new 
.invention  used  among  the  colliers  when  trans- 
gressors ;  and  discovered  by  general  Daltiell 
and  Dnimmonri,  they  having  seen  them  used 
in  Muscovy.  After  this,  whin  they  were  about 
lo  pot  him  a^o  in  the  boots,  he  being  frighten- 
ed,  desired  ume,  and  he  would  declare  what  he 
knew ;  whereon  they  gave  him  some  tim^,  and 
saifoestrated  him  in  the  castle  of  Edinburgh,  as 
a  place  where  he  would  be  free  from  any  bad 
advice  or  .impression,  to  bd  obstinate  in  not  re- 
ftaling. 

**  August  f  9.  Mr.  William  Spence,  men- 
tioned TXh  current,  to  avoid  any  fortber  torture, 
reads  these  hieroglyphic  letters;  and  agrees 
with  Mr.  Holmes's  dedaraiion,  that  Afgyle, 
Loddoo  Campbell,  the  late  President  Stair,  sir 
Joha  Cochran  and  others,  bad  formed  a  design 
to  raise  an  army  in  Scotland,  and  to  land  at 
such  convenient  places  as  they  hoped  the  peo- 
ple would  join  with  them,  and  hoped,,  if  they 
once  gave  the  king's  forces  a  foil,  they  would 
get  many  to  flock  in  to  tbem ;  and  had  ad- 
vanced money  to  this  purpose ;  and  that  there 

•  were  three  keys,  whereof  he  bad  one  aud  Mr. 
Gurttsirs  anotber  (which  caused  him  to  be  tor- 
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set  at  liberty,  yet  notwithslfindiD|  I  wu,  con* 
trary  both  to  law,  justice,  and  equity,  returned 
to  prison.  And  upon  what  account  I  am 
bruught  this  night  before  your  lordship,  I  know 
not.  To  the  which  my  Lord  Preses  answered. 
Ye  are  not  accused  here,  neither  upon  life  nor 

confesses  he  sent  to  Aivyle  sinoe  his  escape, 
tool,  sterling ;  but,  finding  this  draws  to  tfea- 
80O,  he  desires  to  correct  his  deposition,  and 
avers  it  was  only  given  by  him  to  Argyle's  chil- 
dren,  and  not  to  himself.  Duke  Hamilton  op- 
posed this  torturing  much ;  and  alledged  chat, 
at  this  rate,  they  might,  without  accusers  or 
witnesses,  take  any  person  off  the  street  and 
torture  him ;  '  ec  nemo  in  aliorum  caput  est 
*  torquendus;'  and  he  retired,  and  refused  to 
be  present,  on  this  ground,  that  if  the  party 
should  die  in  the  torture,  the  judges  were  lia- 
ble for  murder,  at  least  were  severely  censurlible. 
"  It  was  doubted,  how  far  these  testimonies 
extorted  per  iofiuram  can  be  probative agaiust 
third  parties,  seeing  witnesses  khould  be  so  far 
voluntary  and  spontaneous  as  to  be  under  no 
impressions,  or  terrors  of  fear  of  life  or  limb; 
others  judge  them  best  to  be  credited  then. 
Some  thought  our  privy  council  would  have 
been  at  some  loss,  and  contracted  some  lash  by 
this  cruel  torture,  had  they  suffered  it  as  they 
did  the  boots  (which  they  regarded  not,  their 
legii  being  snudl)  without  discovering  or  re* 
▼ealing  this  conspiracy ;  but  their  confessing 
tends  to  justify  the  privy  council's  procedure. 

**  Nov.  13,  1684.  Three  fellows  called  Wat, 
Semple,  and  ,  who  were  suspected 

and  apprehended  as  owners  of  the  late  apolo- 
getical  declaration  of  war  against  the  king,  and 
threatening  to  murder  all  their  persecutors, 
(which  was  affixed  on  the  8th  of  Nov.  last,  on 
Linlithgow  market-cross  and  chureb-door  and 
sundry  other  places),  were  brought  in  and  exa- 
mined,, and  they  owned  the  contents  of  that 
scandalous  paper,  and  did  obatinately  bide  the 
torture  of  the  thumbikins  without  shrinking,  till 
they  weris  taken  out  of  them,  and  then  they  fell 
down.  See  more  of  them  94th  Nov,  current. 
**  August  2,  1687.  James  Muir,  Preston- 
inge*s  servant,  pursues  sir  John  Kamsay  of 
hitehill,  sheriff-depute  of  East  Lothian,  for 
oppression,  in  holding  a  pretended  court  at 
Cockeny  without  a  clerk  or  fiscal,  &nd  fining 
him  in  100  dollars  far  above  his  jurisdiction, 
and  for  detaining  him  in  prvoato  earcere  in  Se- 
ton,  and  putting  him  in  the  irons  and  thumbi- 
kins, though  torture  belongs  only  to  the  privy 
council.  Answered,  That  sir  John  Ramsay 
had  also  a  reconvention  againit  him,  for  tear- 
ing papers  and  discbarges  he  had  given,  and 
ibr  beating,  bloodioe  and  deforcing  the  sheriffs' 
officers,  which  were  neinous  crimes,  and  proven 
to  him,  not  only  as  justice  of  peace,  but  also 
as  sbeiiff;  that  he  might  hold  a  court  pro  re 
nmia  within  any  part  of  the  sheriffdom,  his  ter- 
ritory, as  well  as  in  Haddington,  and  might 
cbuse  a  dctk  and  fiscal  for  that  particular  act; 
and  be  was  not  tied  to  50L  Scots  of  fine ;  «nd 
the  sheriff  might  use  any  baron't  jpriaon,  and 
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lertone,  but  to  see  whetlier  you  will  adhere  to 
'  your/ormer  confession.  To  wbichit  was  answer* 
ed,I  am  not  convinced  of  any  crime,  therefore  I 
know  not  any  such  confession  as  your  lofdsh^ 
alledges.  To  which  my  Lord  Treasurer  Depute 
repliad,  ^e  is  one  of  the  most  arrogant  roguca, 

mueh  more  the  sheriff-principal's  own  prison  ; 
and  that  he  was  so  furious^  be  behovea  to  be 
kept  in  irons  like  a  madman,  and  having  broke 
tbein,  the  thumbikins  werr  put  upon  him,  uOt 
to  torture,  but -to  secure  him  from  flying. — ^Yet 
a  ^uard  of  men  could  •have  done  that.  Tbe 
pnvy  cooneil  admitted  both  libels  to  probation ; 
and  at  advising,  were  dear,  that  a  slieriff-depoie 
nor  no  inferior  judge  could  use  torture ;  and 
that  sir  John  Kamsay  had  exceeded  his  power : 
Yet  not  to  diKourage  the  government,  hoth 
were  called  in,  and  Muir  was  rebuked  for  bis 
violence,  and  sir  !Jobn  was  desi»ed  to  esereita 
his  power  with  greater  moderation,  and  to  !•• 
store  the  fine.'' 
See  also  1  Fountainhall,  3S5. 

It  therefore  appears  that  the  use  of  the  tor- 
ture was  not  confined  to  the  object  of  precogni- 
tion of  the  guilt  of  the  party  tortured. 

Burnet  (1  Own  Times,  583)  after  mentioning 
that  the  ^unrelenting  severity  of  the  Duke  of 
York  had  appeared  very  indecently  in  Scot- 
land, says :  '*  When  any  are  to  be  struck  in  the 
boots  ii  is 'done  in  the  presence  of  the  Council : 
And  upon  that  occasion  almost  all  offer  to  run 
away.  The  sight  is  so  dreadful,  that  without 
an  order  restraining  such  a  number  to  stay,  the 
board  would  be  forsaken.  But  the  Duke,  whiW 
he  had  been  in  Scotland,  was  so  far  from  with- 
drawing,* that  he  looked  on,  all  the  while,  with 
an  unmoved  indiffinenceand  with  an  attention^ 
as  if  he  hud  been  to  look  on  some  curious  ex- 
periment. *This  gave  a  terrible  idea  of  him  to 
all  that  observed  it,  as  of  a  man  that  had  no 
bowels  nor  humanity  in  him.  Lord  Perth  ob» 
serving  this,  resolved  to  let  him  see  how  well 
qualified  he  was  to  be  an  Inquisitor  General. 
The  rule  about  the  Boots  in  Scotland  was,  that 
upon  one  witness  and  presumptions  both  toge- 
ther, the  question  might  be  given ;  but  it  was 
never  known  tto  be  twice  given ;  or  that  any 
other  species  of  torture  besides  the  boots,  mi^ht 
be  used  at  pleasure.  In  the  Court  of  Inquisi- 
tiob  they  doj  upon  suspicton,  or  if  a  man  re- 
fuses to  answer  upon  oath  as  he  is  required, 
give  him  the  torture ;  and  repeat  it,  or  vary 
it,  as  often  as  they  think  fit;  and  do  not  give 
ovec  till  they  have  got  out  of  their  mangled 
prisoners  all  that  they  have  a  mind  to  know 
from  them.  He  then  proceeds  to 'relate  the 
application  of  the  Torture  to  Spence  and 
Carstairs.  Sir  John  Dalrymple(l  Memoirs  p. 
94  to  Ed.  1771,)  professes  to  exenlpate  the  dake 
of  York  from  the  imputation  of  personally  at- 
tending the  application  of  torture,  hot  Lnitig  (4 
Hisr.  of  Scot.  Ill,  and  Note  4  at  the  end  of<b« 
the  book,  2d  Ed.)  exposes  the  llitilityof  Dalryni- 
ple^s  exculpation.  Por  more  coaoeroiiig  tortwi^ 
Set  in  this  CoUeoiion  Ealyn'a  Prafocc  p.uv. 
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aSMMt  me,  ii  doc  my  ooofjeaaoo.  To  wliicfa 
he  repUedy  Do  jou  not  remember  ilmft  before 
the  Lord  CoroiiiiMtoDer  mod  tbe  ooaocii  ye  said 
•och  sod  mieb  thing?  To  which  it  was  fcpbed. 
That  my  Lord  Cofmnisiiooer  oever  caqoired 
about  any  such  thing ;  only  he  said«  be  beard 

'  crimes  I  have  cemeittted  ia  this  woM ;  Ob 

*  God !  accept  these  torments  in  satiafiKtioa 
'  for  my  sins.    By  the  faith  I  aw  to  God,  1 

*  know  no  more  than  what  I  have  dedartd. 
<  Oh  !  do  not  drive  my  soul  to  despiur/ 

<'  Tbe  third  wedge  was  then  driven  lowvr 
near  his  feet^at  which  a  nniversal sweat oovcr- 
ed  hb  body,  and  be  fainted  away.  The  eseoa* 
tboer  forced  some  wine  into  his  mouibt  bat 
be  could  not  swallow  it;  ani|»  being  quile 
speechless,  he  was  released  from  the  torture^ 
and  water  thrown  upon  his  face  and  bande.^ 
Some  wine  being  forced  down  his  throat,  hn 
speech  returned,  and  be  was  laid  upon  a  mat- 
trass  in  the  same  place,  where  he  oontinned 
till  noon.  When  be  had  recovered  his  strengUi 
he  was  conducted  to  chapel  by  the  executiov- 
er;  and  two  doctors  of  the  Sorbonne  being 
sent  for,  his  dinner  was  given  him ;  bat  before 
the  divines  entered  into  a  oonforence  with 
hira,  the  clerk  admonished  him  to  think  of  bis 
salvation,  ami  confiess  by  whom  he  had  bean 
prompted,  persuaded,  and  abetted  in  tbe  wick- 
ed action  he  had  committed,  and  so  long  de^ 
signed  to  commit;  it  not  bmogpiobable,  that 
he  should  of  himself  have  conceived  and  exe- 
cuted  it  without  communicating  it  to  any  other. 

**  He  said,  that  if  he  bad  known  more  than 
what  he  bad  declared  to  the  court,  be  wcudd 
not  liave  concealed  it,  well  knoifing*  that  io 
this  case  be  could  not  have  tbe  mercy  of  God, 
which  he  hoped  for  and  expected ;  and  that 
he  would  not  have  endured  the  ,  torments  be 
had  done,  if  he  bad  any  further  confession  to 
make.  He  said,  he  acknowledged  that  he  had 
conmiitted  a  great  crime,  to  which  he  had 
been  incited  by  tbe  temptation  of  tbe  devil; 
that  he  intreated  the  king,  the  queen,  the 
court,  and  ttie  whole  kingdom,  to  pardon  hiss, 
and  to  caose  prayers  to  bt  put  up  to  God  for 
him,  that  his  oody  might  bear  the  punishlneBt 
for  his  soul.  And  being  many  times  admonish- 
ed to  reveal  tbe  truth,  he  only  repeated  what 
be  bad  said  before.  He  was  then  le(t  with 
the  doccon,  tliat  t^y  might  perform  the  duties 
of  their  office  with  him. 

**  A  little  after  two  o'clock  thederk  of  tbe 
court  was  sent  for  by  the  divines,  who  told 
him,  that  tbe  condemned  had  cbaiged  them  to 
send  for  him,  that  he  might  hear  and  sign  his 
confession,  which  he  desirad  might  be  revealed 
and  even  printed,  to  tbe  end,  that  it  m^t  be 
known  to  the  whole  world;  which  ooafossion 
the  said  doctors  declared  to  have  lieea.  That 
ao  one  had  beea  concerned  with  him  in  tbe 
act  be  bad  conuaitted ;  that  he  bad  net  bean 
solicited,  prompted,er  abected,by  any  aibsr  per- 
son whatever,  aor  had  discoveicd  Jus  desigato 
anv  one;  That  ha  ackoowledged  be  bad  eomasit- 
ted  a  great  flrimc^  forirhicbbeboped  Io  bar*  tki 


cheats^  Han,  and  what  not.  To  which  be  re- 
plied. My  Lord,  if  there  were  fewer  of  soeh 
persons  of  whom  your  lordship  have  been 
speaking,  in  this  nation^  I  would  not  be  stand- 
ing the  night  at  your  bar :  bat  my  Lard  Ad- 
vocate knows,  that  what  bath  becai  alledged 

Vol.  1,  p.  505,  Note  (c).  Vol.  2,  p.  77a,  and 
•ote  (a).    Vol  3j  p.  S6f ,  Feltoa's  Case. 

There  was  iu  France  an  instrament  of  lor- 
iore  called  the  brodequin  (Buskm)  which  cor- 
itaponded  to  the  boots.  It  is  thus  described  in  a 
|irinted  Account  of  tbe  Trial  of  RavaiUac: 

'*  The  brodequin  is  a  s^ng  wooden  box, 
nade  in  the  form  of  a  boot,  just  hif  eaonrii  to 
contain  both  tbe  legs  of  the  erimmali  which 
lieing  put  therein,  a  wooden  wedee  is  then 
driven  with  a  mallet  between  bis  knees,  and 
after  thnt  is.  forced  quite  through ;  a  second 
wedgOf  of  a  larger  siie.  Is  applied  in  the  same 
SMmner.'' 

The  barbarous  circumstances  of  the  sentence 
and  execution  of  that  bloody  bigot  are  thus 
telated  in  tbe  same  account : 

^  May  S7th,  1610,  tbe  Court  sat  in  tbe  aAa^ 
noon  in  the  Chambre  de  La-Beavette. 

<^We  the  jirestdents^  and  several  of  the 
counsellors  bemg  present,  tbe  prisoner,  Francis 
Baraillac,  was  brought  into  Court,  who  having 
lieen  accused  and  convicted  of  parricide  oom- 
nitted  on  tbe  person  of  the  late  king,  he  was 
aidered  to  kneel,  and  the  clerk  of  the  court 
pronounced  the  seatenoe  of  death  given  against 
him;  as  likewise  that  he  should  ht  put  to  tbe 
tortnre  to  force  him  to  declare  bis  accomplices. 

**  His  oath  being  taken,  he  was  exhorted  to 
ledeem  himself  from  the  torments  preparing 
.  for  him,  by  acknowledging  the  truth,  and  de- 
darine  who  those  persons  were  that  bad  per- 
enaded,  prompted,  and  abetted  him,  in  that 
most  wicked  action,  and  to  whom  be  had  dis- 
doied  his  intention  of  committing  it. 

^  He  said>  by  the  salvation  I  hope  for,  no 
«De  but  myielf  was  concerned  in  this  action. 

**  He  was  then  ordered  to  be  not  to  tbe  tor- 
care  of  the  brodequin,  and  the  first  wedge  be- 
ing driveto,  be  cried  out,  *  God  hava  mercy 
'  upon  my  soul,  and  pardon  the  crime  I  have 
'  committed ;  I  never  diselosed  my  intention 

*  to  any  one.'  This  he  repeated  as  he  had 
done  io  his  interrogation. 

**  When  the  second  wedge  was  driven,  he 
said  with  loud  cries  and  shrieks,  '  I  am  a  sin- 
'  ner,  I  know  no  more  than  I  have  declared, 

*  by  the .  oath  I  have  taken,  and  by  the  truth 

*  which  I  owe  to  God  and  the  coort;  all  I 
'  have  said  was  to  the  little  Franciscan^  which 

*  I  have  already  declared :  I  Afver  niendoned 

*  my  design  in  confo^on»  or  in  any  other  way : 
,*  I  never  spoke  of  it  to  the  Tisitor  of  Angou- 

'  Itee  nor  revealed  it  in  confession  in  thb 
'  city.  I  beseech  the  court  not  to  drive  my 
'  soul  to  despair.* 

**  The  executioner  contianing  to  drive  the  se- 
cond wedge^  he  cried  out,  <  My  God  receive 
'  this  panaoee  u.  an  expiation  for  tbe  greet 

t 
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tbnt  I  had  htn  abnNidyluMl  ov«r  mm,  and  to* 
quiicd  wilh  whom  I  did  cooTtna  there;  to 
whieh  it  wae  repliedi  with  my  merchant,  my 
Lord  ;  Bat  with  whom  in  paittCMlarf  T6  which 
I  aatwtrad,  With  one  John  Blitchel,  a  cootin 
of  mine  own;  to  tliat  there  was  no  Mch 


mercy  of  God,  which  was  still  greater  than  his 
sins,  httt  which  he  could  not  hope  to  obtain  if 
he  ooacealed  any  thiftg. 

^  Hereopoo  the  derk  afted  the  condemned. 
If  he  was  willing  that  his  confesnon  should  he 
known-  and  revealed  ?  and,  as  above^  admo- 
nished him  to  acknowled(se  the  truth  for  the 
saltation  of  his  lonl.  He  then  declared  upon 
his  oath,  that  he  had  said  all  he  knew,  and  that 
no  one  bad  incited  him  to  oommitthe  murder. 

**  At  three  o'clock  he  came  from  the  chapel ; 
and  as  be  was  carrying  out  of  the  Coociergerie, 
the  prisonerst  in  greet  numbers,  thronged 
about  him,  with  loud  cries  and  csdamatioos, 
calling  him  Traitor,  Wicked  Wretch,  De- 
testable Monster,  Damned  Villain,  and  the 
like;  they  would  have-struck  him,  had  they 
not  been  hindered  by  the  baUifft,  and  the  other 
officers  of  justice,  who  kept  them  off  by  force. 

^  When  he  was  put  into  the  tumbril,  the 
crowd  was  so  great,  that  it  was  with  the  ut- 
most difficulty  the  bailift  and  offioeiu  isf  justice 
could  (oroe  tbemseWea a  passage;  and  as  soon 
as  the  prisoner  appeared,  that  vast  multitude 
began  to  cry  out  as  above,  Wicked  Wretch, 
Traitor,  &c. 

**  The  enraged  populace  continued  their  cries 
and  iKclamations  till  he  arrived  at  the  Greve, 
where,  belbre  he  was  taken  out  of  the  tumbril 
to  mount  the  scaffold,  he  was  again  exhorted 
to  reveal  his  acoomfiltces ;  but  he  persisted  in 
his  former  declaration,  that  he  had  none; 
again  iiHploriog  pardon  of  the  young  king,  the 
qocen,  and  the  whole  kingdom  for  the  crime 
he  had  committed. 

**  When  he  had  ascended  the  scaffi>ld,  the 
two  doctors  comforted  him,  and  exhorted  him 
to  acknowledge  the  truth ;  and  after  nerform- 
ing  the  duties  of  their  function,  the  clerk  ap- 
proached him,  and  urged  him  to  think  of  bis 
salvation  now  at  the  close  of  his  life,  and  to 
confess  all  he  knew ;  to  which  he  only  answer- 
ed as  he  bad  done  before. 

^  The  fire  being  pat  to  his  right  band,  hold- 
ing the  kdifo  m&  which  he  had  stabbed  the 
king:  he  cried  out.  Oh  God?  and  of^en  repeat- 
ed Jeso  Marie!  While  lusbreast,  &c  were 
tearing  with  red-hot  piacerh  he  renewed  his 
cries  «nd  prayers ;  during  which,  being  often 
admonished  to  adEnowlem  the  truth,  he  per- 
sisted in  denying  that  he  had  any  accomplices. 
The  furious  crowd  continued  to  load  him  with 
•lecratioos,  crying,  that  he  ought  not  to  have 
n  moment's  respite.  Aflerwards  by  intervals, 
melted  lead  and  fcaMing  oil,  were  poured  upon 
his  wnuiMis;  during  whkh  he  shrieked  araod, 
and  oeotinocd  his  cries  and  eaclamations. 

**  The  doctors  again  admonished  him,  as  lik^ 
wise  the  derk,  to  eonf^,  and  were  preparing 
f»  offsr  np  publicly  im  u>oal  prayers  tor  i* 


oourM  before  the  eoniicil.  But,  says  mv  Lord 
treses,  we  will  make  a  sharper  thing  make  you 
to  confess.  To  which  it  was  repued  by  the 
pannel,  I  hope  your  lordships  are  Christians, 
and  not  Pttans.  To  which  the  Treasurer 
Depute  added,  saying.  That  the  pannel  was  no 

condemned;  but  immediately  the  people, 
with  great  tumult  and  disorder,  cried  out 
against  it,  saying  that  no  prayers  ought  to  be 
nmde  for  that  widied  wretch,  that  damned 
monster.    So  that  the  doctm  were  obliged  to 

E've  over.  Then  the  clerk  remonstr^img  to 
m,  that  the  indignation  of  the  people  was  a 
jud^entnpon  him,  which  oujght  to  iuduce  liim 
to  declare  the  tmthi  he  persuted  to  answer  as 
forin^y,  sayiog,  I  only  was  concerned  in  the 
murder. 

**  He  was  then  drawn  by  fourhorsea,  for  half 
an  hour,  by  intervals. 

'*  Being  atpua  questioned  and  adfoooiahed,' 
be  persisted  m  denying  that  he  had  any  accons- 
plioes ;  while  the  people  of  all  raoki  aod  de- 
grees, both  near  and  at  a  distance,  continued 
their  exclamations,  in  token  of  their  great  grief 
for  the  loss  of  their  king.  « Several  persons  set 
themselves  to  pull  the  ropes  with  the  utasost 
eagerness;  and  one  of' the  noblesse,,  who  was* 
near  ihe  criiqmal,  ahghted  off  his  horse,  that 
it  might  be  put  in  the  place  of  one  which  was 
tired  with  drawing  him.  At  length,  when  he 
had  been  dmwn  for  a  full  hour  by  the  horses, 
without  being  dismembered,  the  people,  rush- 
ing on  in  crowds,  threw  themselves  upon  him, 
and  vrith  swords,  knives,  sticks,,  and  other 
weapons  they  st/nck,  tore,  and  mangled  his 
limbs;  and  violently  forcing  them  from  the 
executioner,  they  dragged  them  through  the 
streets  with  the  utmost  eagemef*  and  rage,  and 
burnt  them  in  difiierent  pans  of  the  city.'' 

**  Sentence  of  Death  against  FkAVCis  Eatsxit 
I.AC,  May  S8, 1610. 

Extracted/ram  iJUIUgUten  ^th»Farhamtia. 

'*  The  court,  consistim  of  the  great  chaos- 
bers  of  the  Tournelle  and  the  Edict,  betog  as« 
sembled,  and  having  seen  the  criminal  proceed* 
ings,  formed  by  the  presidents  and  eounwlkve 
in  that  behalf  apnohited  by  comaussion,  at 
the  requisition  of  the  king's  attorney-general, 
against  Francis  BavaiUac,a  practitioner  of  the 
law,  of  the  city  of  Angouldme,  priapmr  in  the 
Condeigerie  of  the  palaoe^  as  also  the  inform* 
acion  made  against  him,  the  interrof^torim^ 
confeittons,  answers,  and  crms  exammatioBS 
of  witnesses,  and  the  state  of  the  case  by  the 
km^'s  attomey-feaeral ;  and  the  said  Snwil^ 
having  been  heard  and  eaamined  by  tlm  said 
court,  touchmg  the  matten  laid  to  bs  charge; 
and  feouching  the  verb^  procem  of  the  soterro* 
gatoriss  admmistrated  to  him  oa  the  rac^; 
which,  by  order  of  the  saU  court,  he  under* 
went  on  die  tSth  of  tbb  month,  for  diaeo* 
very  of  his  acoomplfees:  Ob  romiilaimiim  ef 
the  whole, 

**The  8«id  court  bath  decland>  and  docfa 
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CbriittMi.  To  which  th«  pannel  replM,  Mj 
Lord,  yoa  know  the  old  Prorerbi  Turpe  ett 
Doctoriy  &c.  And  lo  he  was  recuraed  to  prison 
for  that  night. 

Upon  the  99d  doT^  he  being  called  before  the 
said  conuDittee,  who  sate  in  the  town's  coun* 
cil-hottse,  at  which  time  inj  lord  Preses  said  to 

declare,  the  said  RanuUac  duly  attainted  of  the 
crime  of  high-treason,  divine  and  human,  in 
the  highest  degree,  for  the  most  wicked,  most 
abominable,  and  most  detestable  parricide, 
committed  on  the  person  of  the  fate  king, 
Henry  4.  of  good  and  laudable  memory ;  for 
reparation  whereof,  the  court  hath  condemned, 
and  doth  condemn  him,  to  make  the  amende 
bonorable,  before  the  principal  gate  of  the 
church  of  Paris,  whither  he  shall  be  carried 
and  drawn  in  a  tumbril  in  his  shirt,  bearing  a 
lighted  torch  of  two  pound  weight,  and  that  he 
ahaO  there  say  and  declare,  that  wickedly  and 
Iraitoroosly  he  hath  committed  the  aforesaid 
most  wicked,  most  abominable,  and  most  de- 
testable  panicide,  and  murdered  the  said  lord 
Che  king,  by  stabbing  him  twice  in  the  body 
with  a  knife ;  that  he  repents  of  the  same,  and 
begs  pardon  of  God,  the  king,  and  the  laws : 
from  thence  he  shall  be  earned  to  the  Greve, 
and,  on  a  scaffold  to  be  there  erected,  tlie 
flesh  shall  be  torn  with  red  hot  pincers  from 
his  breasts,  his  arms,  and  thighs,  and  the  calves, 
of  his  legs ;  his  right  hand,  holding  the  knife 
wherewith  he  committed  the  aforesaid  parricide, 
shall  be  scorched  and  homed  with  flanging 
brimstone ;  and  on  the  places  where  the  fle»ii 
has  been  torn  with  pincers,  melted  lead,  boil- 
ing oil,  scalding  pitch  with  wax  and  brimstone 
melted  toeetber,  shall  be  poured :  after  all  this, 
be  shall  be  torn  in  pieces  by  four  horses,  his 
limbs  and  body  bomt  to  ashes,  and  dispersed 
in  the  air.  His  goods  and  chattels  are  also  de* 
dared  to  be  forfeited  and  confiscated  to  the 
king.  And  it  is  further  ordained,  that  the 
bouse  in  which  he  was  bom  shall  be  pulled 
down  to  the  ground  (the  owner  thereof  being 
previously  indemnified)  and  that  no  other 
Widing  shall  ever  her«ifter  be  erected  on  the 
/ouodation  thereof:   and  that  within  fifteen 

*  days  after  the  publication  of  this  present  sen- 
tence, his  fother  and  mother  shall,  by  sound  of 
trumpet  and  public  proclamation  in  the  city  of 
Angotti^ne,  J>e  banished  out  of  the  kingdom, 

*  and  forbid  ever  to  return,  under  the  penalty  of 
being  hanged  and  strangled,  without  any  farther 
form  or  process  at  law.  The  court  has  also 
forbidden^  and  doth  forbid,  his  brothers,  sisters, 
uncles,  and  others,  from  henc^orth  to  bear 
the  said  name  of  Ravoillac,  enjoining  tliem  to 
change  it  to  some  other,  under  the  like  penal- 

.  lies ;  and  ordering  the  substitute  of  the  king's 
attorney-general  to  cause  this  present  sentence 
to  be  published  and  carried  into  esecution, 
under  pain  of  being  answerable  for  the  same ; 
and  before  the  execution  thereof,  the  court 
doth  order,  that  the  said  RavaiUac  shall  again 
undergo  the  torture,  for  the  discovery  of  his 
acoomplices.'' 


htm  ;  Sir,  ye  are  called  here  again  to  see  if  ye 
will  adhere  to 'your  forpier  confession  (opening 
a  paper  to  the  panne  I,  and  alledged  it  to  be 
subscribed  by  him.^  '  To  which  it  was  answer- 
ed, Mr  lord,  I  acknowledge  no  such  thing. 
Then  be  replied.  Sir,  ye  see* what  is  upon  the 
table  before  you  :  I  shall  see  if  that  can  cause 
you  do  it.  To  which  it  was  answered,  By  that 
torture  you  may  cause  me  blaspheme  God,  as 
Saol  did  compel  the  saints ;  you  may  by  tb«t 
torture  cause  me  to  speak  amiss  of  your  lord- 
ship ;*  to  call  myself  a  thief,  a  murtherer,  or 
warlock,  and  what  not,  and  then  pannel  me 
upon  It :  but,  if  ye  shall,  my  lords,  put  me  to 
it,  I  here  protest  before  God  and  your  lord- 
ship, that  nothing  extorted  from  me  by  torture 
shall  be  made  use  of  against  me  in  jodgmeut, 
nor  have  any  force  against  me  in  law,  or  any 
other  person  whomsoever;  but  to  he  plasn 
with  your  lordship,  I  am  sO  much  a  Christine, 
that  whatcTer  vour  lordship  shall  legally  prove 
against  me,  if  it  be  a  truth  I  will  not  deny  it. 
But,  my  lord,  on  the  contrary,  I  am  so  much 
a  man,  yea,  and  a  .Scots  man,  that  I  never 
held  myself  obliged,  either  by  the  law  of  God 
or  nature,  or  by  the  law  of  nations,  to  become 
my  own  accuser.  Then  said  my  lord  depute 
treasurer  to  the  Preses,  he  bath  the  deviJ*s 
logic,  and  sophisticates  like  him.  Ask  at  him 
wliether  or  not  that  be  his  subscriptioo  ?  to 
which  he  answered,  be  acknowledged  no  such 
thing.  To  which  Hattonn  answered,  bid  bim 
say,  yea,  or  not.  Then  my  lord  Presea  said, 
(pointing  his  hand  to  the  Boot)  you  see  what 
is  before  you,  say  either  yea  or  not.  lie  nn- 
swercd,  I  say  not;  and  so  be  was  returned  to 
close  prison  as  before. 

Upon  the  94th  day  they  solemnly  assembled^  to 
wit,  with  their  robes,  in  the  parliament  heuae, 
where  the  lords  of  the  session  sit,  at  which 
time  the  eiecutioner  was  present  with  the 
boots,  and  the  pannel  being  brought  as  before 
to  the  bar,  the  lord  preses  said,,  you  are  now 
brought  here  to  see  it  you  will  yet  confess  be^ 
fore  you  be  put  to  torture.  But  the  pannel 
knowing  according  to  the  rate  of  the  Snaniih 
Inquisition,  that  always  the  more  he  confessed, 
either  concerning  himself,  or  any  other  person, 
the  more  severel  v  the  torture  would  be  made 
use  of,  to  make  him  confess  more ;  therefore 
he  answered  after  this  manner :  My  lord,  I  shall 
study  brevity  by  speaking  a  few  words  what  I 
have  to  say,  to  wit,  that  I  have  been  now 
these  two  full  years  in  prison,  and  mere  than 
one  of  them  in  bolts  and  fetters,  and  upwards 
of  thirty  weeks  in  cluse  prison,  so  that  my  im- 
prisonnient  hath  been  more  intolerable  to  me 
than  the  pains  of  many  deatlis,  if  I  had  been 
capable  thereof:  yea,  and  it  is  well  known, 
that  within  a  shorter  time  in  reeard  of  mv  im- 
prisonment, several  have  made  away  them- 
selves rather  than  endured  the  affliction  of  a 
prison ;  but,  my  Lord,  an  obedience  to  the  ex- 
press commandment  of  God  hath  made  me  to 

*  See  what  Felton  said  to  bishop  Laud's 
Proposition,  antep  vol.  9|  p.  971. 
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undergo  all  hardships  I  have  hitherto  met  with, 
and  to  undergo  this  present  torture ;  to  wit, 
the  preservation  of  my  life,  and  the  lives  of 
others,  as  far  as  it  is  in  my  power,  and  to  keep 
oflf  innocent  blood  from  your  lordsM}/,  and  your 
families  and  relations,  which  hy  shedding  ot 
mine,  doulyless  you  would  bring  upon  your- 
selves, posterity,  and  relations,  wrath  from  the 
Lord,  to  the  consuming  thereof,  until  there 
should  be  no  remnant  nor  escaping.  And  now 
my  Lords,  I  do  again  protest  before  God  and 
your  lordships,  that  whatever  may  be  extorted 
from  me  by  torture,  may  not  be  made  use  of 
against  me,  nor  any  other  person  in  judgment 
nor  have  any  force  in  Jaw.  And  so,  my  Lords, 
I  have  done :  you  may  call  the  men  whom  you 

,  have  appointed  to  your  work.  After  which 
tbey  caused  the  macer  to  call  upon  the  execu- 
tioner, and  two  officers  appointed  for  that  effect, 
who  tied  him  in  an  armed  chair,  and  brogghtthe 
boots,  and  enquired  which  of  his  legs  they 
should  take ;  but  they,  after  speaking  amongst 
themselves,  commanded  the  executioner  to 
take  any  of  them,  upon  which  he  laid  the  left 
leg  upon  the  boot,  but  the  paonel  lifted  it  out 
again,  saying.  Seeing  ye  judges  have  not  deter- 
mined it,  take  the  biest  of  the  two,  for  I  freely 
bestow  it  in  the  cause ;  and  laid  his  right  leg 
into  the  torture ;  after  which  the  king's  advo- 
cate said,  1  shall  speak  butfone  word  or  two, 
but  notwithstanding  continued  his  discourse 
for  a  considerable  time ;  so  when  he  had  made 
an  end,  the  pannel  answered  tlms;  My  Lord 
Preses,  the  advocate's  one  word  or  two  hath 
multiplied  to  so  many,  that  my  memory  can- 
not serve  me,  in  the  condition  wherein  I  am,  to 
resume  them  so  as  to  answer  them  in  particular : 
but  I  shall  answer  to  the  scope  of  his  disceunte. 
First,  Whereas-he  bath  been  speaking  to  the 
sovereignty  of  the  magistrate,  I  shall  say  some- 
what more  than  he  hath  said ;  to  wit,. that  the 
magistrate  whoa  God  hath  appointed,  is  God's 
Deputy,  and  that  both  the  throne  aud  the 
judgment  is  the  Lord's  while  he  judgeth  for 
God,  and  according  to  the  law  of  God,  and 
that  a  great  part  of  his  office  is  to  deliver  the 
oppressed  out  of  tlie  hand  of  the  oppressor, 
and  to  shed  no  innocent  blood,  according  to 
the  commandment  of  God  to  Zedekiah  by  the 
prophet  Jeremiah,  chap.  xxii.  3.  And,  my  iords, 
disobedience  to  his  commandment  brought  the 
wrath  of  God  ,opon  him,  his  princes,  and  the 

_  whole  nation  of  the  Jews,  chap,  xxxvii.  Se- 
condly, my  lord  advocate  liath  been  hinting  at 
'the  sinfulness  of  lying  upon  any  account:  It  is 
answered,  my  lords,  that  not  only  lying  is  sin- 
ful bat  aUo  a  pernicious  speaking  of  the  truth 
is  a  horrid  sin  before  God,  while  it  tendeth  to 
the  shedding  of  innocent  blood,  as  witnesseth 
that  of  Doeg,  Ps.  lii,  compared  with  ,1  Sam. 
xxii.  99.  But  what  my  lord  advocate  hath 
forged  against  me  is  false,  so  that  I  am  stand- 
ing upon  mj  former  ground,  viz.  the  preserva- 
tion of  my  bfe,  and  the  lives  of  others,  as  far  as 
it  lies  in  my  power,  the  which  I  am  expressly 
commanded  to  do  by  the  Lord  of  Hosts. .  After 
which,  the  clerk's  servant  being  called  by  the 


I  advocate,  they  interrogate  him  of  many  ques- 
tions, upward  to  the  number  of  thirty,  only  ta 
see  if  they  could  catch  him  in  a  contradiction^ 
or  to  see  if  ihey  could  find  out  any  person  tO; 
witness  .against  him;  but  he  understanding 
their  drift,  answered  as  foUoweth :  PAy  lords 
(nut  knowing  tliat  I  shnU  escape  this  torture 
with  my.  life)  therefore  I  beseech  you  to  re- 
member what  Solomon  says,  '  He  who  shcw- 

*  eih  no  mercy  shall  have  judgment  without 

*  mercy.'  And  if  there  be  any  here  pre- 
sent, as  I  hupe  there  are  few  or  none,  yet. 
if  there  be  any  »iich  here,  whose  disposition  is 
so  eager  in  pursuing  after  innocent  blood,  that 
nothing  less  than  a  full  draught. will  satisfy." 
them,  1  say,  let  such  remember  what  is  spoken. 
Rev.  xix.  6,  6.  *  Thou  art  righteous,  O  Lordy 
'.which  wast,  and  art,  :md  shalt  be,  because. 
<  thou  hast  judged  thus,  for  they  have  shed.  the. 
'  blood  of  the  Saints  and  Prophets,  and  thou 
'  hast  given  them  blood  to  drink,  for  they  are 
'  worthy,  &c.'  And  now,  my  Lords,  I  do  Ireelj 
from  my  heart  forgive  you  who  are  judges 
sitting  upon  the  J3ench,  aud  the  men  who  arc 
appointed  to  be  about  this  piece  of  horrid  work, 
and  also  these  who  are  vitiating  their  eyks  be- 
holding the  same.  And  I  do  iotreat  that  God 
may  never  lay  it  to  the  charge  of  any  of  you, 
as  I  beg  that  God  may  be  pleased  for  Ills  Son 
Christ's  sake  to  blot  out  my  sins  and  iniquities, 
and  never  lay  them  to  my  charge  here  nor 
hereafter. 

Quat.  Are  yon  that  Mr.  James  Mitcbel  wha  . 
was  excepted  out  of  the  king's  act  of  grace  and 
favour,  or  not?  An$.  I  never  committed,  an j 
such  Clime  deserving  me  to  be  excluded,  but 
rather  to  be  included,  protected  and  defifnded. 
Q.  Know  you  any  more  of  that  name?  A.  Yes, 
there  are  two  within  Midlouthian ;  and  ifhat 
know  I,  but  there  may  be  more  elsewhere?  Q. 
When  knew  you  of  the  rising  in  arms,  Anno 
1666?  A.  My  Lords,  I  knew  of  it  when  the 
rest  of  the  citizens  knew^of  it.  Q.  .When  was 
that  ?  A.  When  there  was  a  iqesseoger  to  the 
council  for  that  effect,  aud  when  Dalzel  and 
his  soldiecs  marched  out  at  the  West  Port  in 
order  thereto.  Q,  Went  not  you  out  of  the 
town  with  captain  Amot  ?  A.  No.-  Q.  Whero 
did  Tou  meet  with  James  Wallace?  A,  1  did 
not  know  biro  at^  that  time.  Q.  Was  you  at 
Air?  or,  did  vou  join  with  the  rebels  there,  or 
any  where  else  i  A.  1  never  joined  with  an/ 
such.  .To  which  my  lord  Battoun,  treasurer 
depute,  replied,  saying,  My  Lord,  he  never  acr 
knowledges  these,  men  to  be  rebels.  To  which 
the  pannel .  answered.  My  Lord,  I  sbali^in  an- 
swer to  what  is  spoken  follow  Solomon's  advice, 
in  that  he  says,  at  some  times  even  a  fool  by 
holding  his  peace,  will  be  reputed  wise.  Whe- 
ther or  not  Hattoun  took  it  to  be  spoken  of 
him,  I  cannot  tell,  but  there  was  nothing  r€- 
plied  thereto  by  any  of  them.  Q,  Where  was 
youatthetimeof  PentUnd?  A,  JnEdinbnigb. 
Q.  Where  waayou  before  it?  A*  In  Edinburgh. 
Q.  Where  was  you  afker  it  ?  A,  In  Edinburgh. 
Q.  Where  did  you  lodge  before  that  dme  ?  A: 
la  one  Qirscll  Whitcford'ft.    Q.   Whero  did 
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fttMdow  for  my  money.  Q.  Bat  of  whoa  had 
yoa  a  bona^  il.  Wbcff  I  coald  bava  iiOBa»  I 
took  aa  to  ay  faat. 

Which  Kiaaiination  being  ended,  tha  cx^ 
cationer  being  commanded  thereto,  took  dowa 
bit  leg  from  off  a  chett  upon  which  it  had  been 
lying  the  whok  time  in  the  Bout,  and  it  being 
let  upon  the  ground*  he  began  to  thrust  in  the 
ftbafti,  and  drive  the  wedge.  And  at  every 
stroke  they  enquired,  if  I  had  any  mora  to  tay. 
To  which  It  was  answered,  No  more,  my  lordft ; 
and  thus  it  continued  to  tha  *  number  of  nine 
strokes,  upon  the  head  of  the  wedf^e,  at  the  end 
of  whicli  he  fell  by  into  a  little  swarfe  throogh 
the  extremity  of  pain,  at  which  the  eKecuttoner 
cried  out,  Alas!  my  Lords,  he  is  kpne,  he  is 
gone,  llien  they  commanded  to  leave  off  the 
torture,  and  rising  from  their  seats  went  awmy. 
After  which  he  wm  returned  to  the  Tolbootli, 
being  carried  by  his  friends  in  the  chair  in 
which  be  was  tied  during  the  time  of  his 
torture. 

He  still  continued  prisoner  in  the  Tolbootb, 
till  the  7th  of  Jan.  1078,  when  they  proceeded 
against  hia&  before  the  justices,  as  follows : 

99  Car.  9,  1678. 

Coria  Justidaris.  S.  D.  N.  Regis  tenU  in  Pr«. 
torio  Burgi  de  Edenburgi,  Septimo  die  Men> 
sis  Januarii,  1678.  Per  honorabiles  viros 
Dominoe  Aichibaldum  Primrose  de  Caring* 
toun  Justiciarium  Geoeralem,  Jacobum 
Fouclis  de  Colintoon,  Uobertum  t<f airn  de 
Strathoid,  Joannam  Lockhart  de  CasdebiO, 
Davidem  Balibor  de  Ferret,  at  Thomam 
Murray  da  Glendoick,  Commissioaarios 
Josticiaria  dicti  S.  D.  N.  Regis. 

Carta  UgUime  mffirmmtm. 

Intran'  Mr.  JaaiM  Mitekel,  Prisoner* 

Indicted  and  accused,  Ibrasmucb  as  by  the 
oomnsoQ  law  aad  law  of  oatioas,  aBd  tbe  kw 
of  this  king^oo^  murder  and  the  assaulting  and 
attempting  upon  any  person  or  parsons,  by  way 
of  forethoagbt  ielany  '^et  per  insidias  et  iadas 
*  triam,'of  parpose  aad  design  to  kill,  are  meat 
atrocious  and  detestable  crimes,  destructive  ta 
and  against  tfaabetng  of  human  eodaiy,  and  era 
severely  ponisbahie,  botetpeciallywhen  the  sama 
are  committed  upon  the  persons  of  counsaUors 
aad  other  officers  who  do  represent  aathority, 
and  are  liable  to  the  mistakes  and  asalioe  of 
wicked  persons  for  doing  their  duty,  or  when 
the  saasa  are  committed  apou  'the  penoos  of 
cburebasen,  bishops  or  ministers,  who  are  of 
the  sacred  foootioa ;  who  by  the  laws  of  all  na* 
tions  are  privikaed  and  secured,  so  mncb  aa  cms 
be,  from  the  muice  and  sacrilegious  attempts  of 
wicked  oersoos.  And  particnfiirly,  it  is  statata 
by  tlie  k»urth  act  of  the  siateenth  parliament  of 
king  James  tbe  6tb,  that  whatsoever  parson  in* 
vadas  or  patsoes  aay  of  the  lords  of  session,  ae» 
erst  coondl,  or  any  of  his  majesty's  officers,  for 
doing  of  his  majesty's  service,  shall  be  punished 
with  death.  And  by  the  seventh  act  of  the  first 
p«rli«Dcnt  of  Us  majeety'a  royal  father  in  A.  »• 


yon  stay  at  that  time,  and  was  yon  still  in  tba 
town,  or  ootf  A.  My  Lard  Advocate,  I  do  not 
know  what  yon  mean  by  being  stiU  in  the 
town,  for  you  may  call  it  oot  of  tbe  town,  if  I 
%raa  at  tbe  Wind-mill,  or  at  Leitb.  Q.  Wba^ 
was  yoa  no  where  further  abroiul,  than  at  tacb 
places  f  A.  My  memory  cannot  serve  me  now, 
after  ten  years  space,  to  determine  where  I 
was ;  neither  do  i  keep  a'diumal  of  tiroes  past, 
nor  is  it  my  duty  so  to  do ;  neither  do  I  think 
any  man's  memory  here  present  can  serve  him 
ifbr  so  long  a  time  *.  But  this  I  jndge,  that  it  is 
my  duty  every  day  to  be  about  my  lawful  em- 
pkyyment  and  calling,  according  as  God  bath 
commanded,  and  therewith  to  rest  satisfied. 
Q.  What  took  you  oat  of  tbe  town  at  that 
time?  A.  I  was  making  myself  ready  to  go 
over  to  Flanders.  Q.  With  whom  went  you  f 
A.  With  one  John  Forrester,  an  Ostender.  Q. 
How  long  was  it  after  Peotland  befbro  you 
went?  A.  I  cannot  tell.  Q.  Can  yoii  not  give 
it  a  goem  f  A.  Aboat  a  month  or  sia  weeks. 
Q.  What  was  yoa  doing  all  thattimaf  A.  f 
was  making  myself  ready,  and  thereafter  there 
came  a  contrary  wind.  Q.  Who  wus merchant 
in  the  ship  f  A,  I  enquired  not  Q.  But  went 
not  the  merchant  along  with  yon  ?  A.  No.  Q. 
What  was  the  reason  of  that?  A.  It  was  the 
Me  of  the  Dutch  War  against  tbe  English, 
and  at  sach  times  merchants  of  slups  do  not 
haaard  their  peraons  with  their  goods,  but  com* 
mit  their  amirs  to  factors  abroad.  Q.  How 
hmg  stayed  yoa  there  f  A,  About  three  quar* 
tars  of  a  yaar^  Q.  Why  stayed  you  so  long 
there  ?  A.'li  was  a  tpaoe  before  f  was  ready 
to  ratam,  and  thereafter  tbe  report  of  peace 
came,  which  thereafker  foUowad,  and  I  thought 
it  better  to  wait  a  little  time  than  haaard  in 
war.  Q.  With  whom  came  yon  home  again  ? 
A.  With  Dutchmen,  wha  were  Amstardaraers. 
Q.  Was  there  no  Scotsman  with  yoa?  A,  I 
hate  told  yoa,  mj  Lords,  I  came  home  with 
Dotobamn.  Q.  who  was  the  skipper  of  the 
ship  ?  J.  I  caanot  remember,  but  tie  came  to 
lime  KiUt  fivr  a  loadiagof  coals  fWim  air  James 
Hacket.  Q.  What  gaodi  fctebt  yon  home? 
A,  I  cannot  lauiembet  the  partioalaro.  Q, 
Where  did  yon  enter  them?  A,  I  made  the 
best  shift  I  aaukl  to  shnn  the  customera.  At 
fthiA  sir  William  Paivas  riseth  to  caasa  call 
tim  taoiss  man;  ta  which  tha  pannal  replied, 
O.air  WilKam,  it  wus  out  of  your  time  and 
tfaairs.  Q.  Did  yon  kaow  Veniry?  A,  Tes« 
Q.  Isbelhinc?  A.  Ho.  Q.  Did  yon  know 
sir  James  SsiriiB,  and  Mr.  Roben  Faifuson? 
Are  tfasy  alive?  A.  They  are  both  dead;  tbe 
om  in  this  town,  and  the  other  in  the  Indies, 
baiag  called  by  tbe  Indian  merchants  to  be  a 
aitaister  IB  ane  of  their  piantationa.  Q.  Knew 
yaa  WiUiam  Young,  and  whose  lenaflt  he  was? 
A.  Yea;  I  both  kaew  him,  and  thet  be  was  a 
tenant  of  Mr  John  Gibson's.  Q.  Bought  yon 
n  horaa  from  him  at  dmt  time?  A.  I  never 
bought  n  hone  from  bim;  Q.  Fraas  whom 
bad  yon  a  horse,  when  yon  went  out  of  the 
town  ?  A.  Thero  was  none  in  the  city  who  had 
•  hoam  to  land  far  faire^  who  waatd  bava  »e» 
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1633,  iotitulat,  anent  tbe  invading  of  rainisters, 
it  is  stacate  that  the  same  shall  be  exteiidcd  to 
all  archbishops,  bishops,  and  mini&ters  «vhatsf>- 
ever.  And  oe  the  fourth  act  of  bis^ majesty's 
second  ^parliament,  and  second  session  of  tbe 
•ame,  il  is  statute,  That  whatsoever  persons 
shall  be  guilty  of  the  assaulting  the  lives  of  mi- 
nisters, that  they  shall  be  punished  wiih  the 
pain  of  death  and  confiscation  of  their  move- 
ables. And  be  the  laws  and  acts  of  parliament 
of  this  kingdom,  the  mutilation  and  dismember* 
ation  of  any  of  bis  majcsiy^s  subjects^  by  way 
of  forethought  felony,  19  aue  )ugh  and  capital 
crime,  and  puni«>Iiable  with  the  pain  of  death* 
Kvvertheless,  it  is  of  verity,  that  ye  having  !  mitted  by  persons,  and  owned  by  writers  of  th« 


sign  to  have  killed  any  person  who  should  have 
offered  to  take  and  apprehend  you.  The  fore* 
said  attempt  and  vi)lr.ny  being  without  any  pa- 
rallel, the  circumstances  being  considered,  tiz. 
That  tc  was  committed  by  one  who  professed  to 
be  of  the  reformed  religion,  and  who  did  pr^ 
tend  to  be  and  serve  as  a  chaplain  in  several 
families ;  that  it  was  committed  to  the  great 
scandal  and  disadvantage  of  Christian  religion, 
and  especially  of  the  Protestant  reformed  reli* 
pion,  the  professors  and  preachers  of  the  same 
having  so  much  declared  against,  and  be  their 
preaching  and  writing  having  expressed  their 
dete«tatiun  of  such  attempts  and  practices  corn- 


shaken  oiF  all  fear  of  God  and  conscience,  re 
spect  and  fegnrd  to  his  majesty's  authority  and 
laws,  nod  conceiving  a  deadly  hatred  and  malice 
against  a  reverend  father  in  God,  James  arch- 
biiihop  of  St.  Andrews  (a  person  who  had  never 
known  or  seen  you,  so  as  to  take  notice  of  you, 
and  much  less  had  given  you,  any  offence), 
without  any  ground  or  quarrel,  and  upon  ac- 
count only  that  he  was  advanced  and  promoted 
ti;  be  archbishop,  and  to  be  of  his  majesty's 
privy  council,  and  did  sen*c  God  and  his  ma- 
jesty faithfully  in  the  saids  stations  and  offices ; 
you  did  daily  contrive,  resolve  and  design  the 
murder  aud  asttassin ation  of  the  said  archbi- 
shop :    and  in  order  thereto,  huvine  provided 
yourself  with  a  pair  of  long  Scots  irou  pistols 
neUr  musket  bore,  you  did  upon  the  9th  day  of 
July,  1668, .  or  ane  or  other  of  the  days  of  the 
said  month,  proceed  and  take  the  opportunity 
to  execute  and  go  about  your  horrid  nud  cruel 
design,  when  the  snid  archbishop  in  the  after- 
noon of  the  said  day  did  come  down  his  oitn 
stair,  and  was  going  to  his  roach,  brir.g  to  go 
abroad  upon  his  occasions  with  a  reverend  fa- 
ther in  God,  Andrew  bishop  of  Orkney.      And 
YOU  having  a  charged  pistol  with  powder  and 
ball,  did  most  cruelly  and  felonioui»ly  assault 
the  saids  bishops,  and  did  fire,  discbarge,  and 
shot  the  said  pistol  upon  them,  being  within  the 
said  coach  ;    and  God  of  his  goi^duess  haviui; 
preserved  the  archbishop  whom  you  intendotl 
to  murder,  you  did  by  the  said  shot  grievously 
wound  the  bishop  of  Orkney,  to  the  great  hu- 
xard  and  danger  of  his  life ;  "so  that  having,  for 
a  long  time,  and  with  great  pain,  torture,  and 
Cf  pence  of  blood,  languished  of  the  said  wound, 
bemg  in  a  most  dangerous  place  in  the  joining 
of  the  ban4  and  ami,  where  there  is  a  conflu- 
ence of  nerves  and  tibrca,  he  never  did  recover 
his  health  to  tlmt  measure  and  vigour  t^at  he 
bad,  or  might  have  had,  if  he  had  not  gotten  the 
said  wound.      And  he   was  mutilat  and  dis- 
membered as  to  bis  arm  and  baud,  so  that  he 
could  make  no  use  of  the  same,  but  languished 
thereof  until  he  died.     And  after  you  had  at- 
tempted and  committed  the  said  assassination 
and  villany  '  tanquam  insidiator  et  per  indus- 
<  triaoi,'  and  by  way  of  foretli9U!(ht  felony,  ye 
did  go  away  and  escape  through  the  multitude 
and  throng  that  had  gathered  upon  tire  noise  of 
the  said   shot,   having  another  charged    and 
bended  pistol  in  your  hands,  of  purpose  and  de- 
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Roman  profession :  and  that  it  cannot  be  in- 
stanced that  any  of  the  Protestant  religion  was 
guilty  of  any  attempt  upon  the  account  of  rr- 
Jigion :  and  that  the  worst  of  men  being  ashamed 
to  commit  such  villanies  ;  for  covering  of  the 
same,  and  for  their  security,  doth  take  the  op- 
portunity of  darktfess  snd  solitude,  in  corners 
and  solitary  places;  your  maUce  was  so  impla- 
cable, that  you  was  prodigal  of  your  own  life  tfl 
be  master  of  the  life  of  the  said  archbishop  ; 
and  iu  the  high  street  of  Edinburgh,  aud  in  the 
day-light,  and  in  the  face  of  tbe  sun,  and  be- 
fore many  w  itncsses,  near  or  at  a  little  distance 
from  the  said  coach,  where  you  could  not  hot 
expect  to  he  presently  seized  upon,  you  did  de- 
vote yourself  and  did  adventure  to  commit  the 
said  most  villainous  and  wicked  attempt.  Yet 
notwithstanding  of  all  the  saids  aggravations  aiid 
circomstances  of  horror  and  remorse,  you  did 
continue  in  your  implacable  malice,  and  did 
converite  and  keep  correspondence  with  Robert 
Cnonon  of  Mondrogntt,  and  with  ■         Welsk, 

of  Cornlie,  and Mac-Clelaad  of  Barscop, 

declareti  and  excepted  rebels  and  traitors ;  had 
divers  meetings  with  them,  and  upon  discourse 
concerning  the  said  attempt,  every  one  of  the 
saids  persons  putting  it  upon  one  another,  wheu 
it  was  put  to  yott,  you  said  and  uttered  these 
or  the  like  speeches,  <  Shame  (all  the  misse,'  and 
(hat '  ye  sliould  make  the  fire  hotter  :'  And  a^ 
ter  the  time  and  attempt  foresaid  in  tbe  year 
1668,  aud  subsequent  years,  months,  and  days 
of  the  saitis  respective  years,  and  in  ane  or  other 
of  them,  your  guiity  conscience  disquieting  and 
pursuing  you,  you  did  rove  and  go  aibroad  se\'e» 
rai  times  tn  Holland,  England,  and  Irehind,  un- 
til divine  justice  did  drive  and  bring  you  back 
to  this  kingdom,  that  justice  eni^ht  be  satisfied 
and  vindicat,  in  some  ifteasure,  where  you  bad 
committed  so  great  villanies.  After  your  return 
you  did  proceed  to  that  l>eight  of  boldneisand 
confidence,  or  rather  impudence,  that  you  did 
repair  to  and  live  in  Rdinbm^h,  and  was  maiw 
ried  there  with  yonr  wife,  who  is  yet  living,  by 
Mr.  John  Welsh,  who  is  a  declared  and  except* 
ed  traitor,  and  forefidult  for  his  accession  to  the 
re  hellion,  1666.     And  your  boldness  was  so 
great  in  out-daring  both  God  and  authority^ 
that  for  a  long  time  ye  have  been  lodged  and 
has  kept  a  shop  uear  that  place  where  the  arch* 
bishop  doth  and  is  in  use  to  lodge  when  he  is  ia 
Edinburgh,  until  at  length  ye  was  discovered 
4  K 
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•nd  ■pprehendedy  b«viuK  u^on  jrou  when  ]rou 
If  as  taken  the  Mine  pittol  wtuclt  )'e  bliuc  when 
ye  comtntUtfd  the  said  ottctupt,  which  ^%% 
found  under  your  coat  ehar{;t:0  with  fi under 

'  and  three  ball,  of  purpose  to  utienipt  a<(ain  and 
execute  your  bluodj  design  a^inst  \\\<i  i>.tid 
archbishop,  at  leusC  agatn»t  any  pers<iu  whj 
thuuld  oft'^r  to  (u«e  you.  From  all  i\hicb  pre- 
mi.^e$,  X  is  evident  thiiC  you  are  guilty  of  the 

'  Sjid&  atiuciuus  erimes  ofniurJcr  and  assassina- 
tion hy  wii y  of  forethought  feluny,  and  is  a  Per- 
cussor  et  Siccurius,  and  or"  muttlatioD,  mid  of 
the  other  crimes  above-mentioned  :  and  there* 
fore  the  saids  pains  ought  to  be  iuflicted  upon 

*  you  as  anc  murderer  nnd  assassinat,  and  as  guilty 

'  of  the  crimes  foresaids,  in  ane  exemplary  man- 
ner to  the  terror  of  others. 

Persner,  Sir  George  Mar  Kenzie  of  Rose- 
baugh,  our  sovereign  lord's  Advocate. 

Proctors  in  Defence,  Sir  George  Lockbart. 
llr.  John  Elels. 
His  mpjcfiy's  advocate  produced  ane  War- 

'mnd  from  his  innje^y's  privy  council  for 
persuing  the  said  Mr.  Jnrnes  Mitchcl,  tvhereof 
the  tenor  follows ;  Kdinbur^li,  the  ^ixth  day  of 

'December,  1C77,  the  l-orcis  of  liis  nu»jtstjf*» 
privy  council  do  htieby  j:rai»r,  order,  and  %»ar- 

^rand  to  sir  George  Mac  Kcuiie  r»rRosfhai'vh, 
his  rnajrsty's   advocavo,  to    raise  and  puts'tca 

'ciiminul  process  belore  the  Lord^  comniission* 
rrsof  justiciary  against  Mr.  James  Mitchel  for 
the  a« J  !.•>>; nation  attcnpte^l  by  him  upon  (he 
;jrchbi%|ii>p  of  Saint  Andrews  and  the  bishop 
of  Oikney.     EMr>'.ri  be  mo, 

(SicSnbscribitur.)    At.GiB^ojr. 

Mnster  John  Eleis  advoc^ite  produced  anc  act 
.<if  his  majesty's  privv  council  impowering  sir 
George  Lock  hart  and  him  to  appear  fur   ilic 
feiuiners  defence,  ^r hereof  the  tenor  folio nt ; 
j^dinburgb,  \}tQ  thiidday  of  Jaouary^  1678,  tlx* 
'.liOrds  of  his  mifjt-»!Y*s  priv^  coancil,  huvin^ 
considered   a  petuion  presented  in  liebalf  of 
^r.  James  Mitt  hcl  prisoner,  representing,  that 
h«  is  upon  Monday  uekt  to  undergo  a  trial  be- 
fore the  justices  at  the  instance  ot  his  majesty's 
-advocate,  as  the  alledged  pcisoii  who  shot  a 
pistol  at  the  urchbi&bopot  St.  Andrews :  Yet 
iio  advocate  wiii  undertake  to  af:p€arfor  him, 
without  they  be  specidlly  cummandcA  so  to  do. 
And   therefore  supplicating:;,  that   sir  George 
-Lockiiart  ar.d  Mr.  John  lileii,  advocate*,  may 
t^e  ordered  ti>  that  ellect,   the  salds  JLurds  do 
iicreby  order  and    recomrueod    the    said    lir 
iGeofge  Lockhart  and  Mr.  John  Eleis  to  appear 
Mad  plead  for  the  supplicant  belore  the  justi- 
£eiy  in  the  cause  above  meuiioned,  upon  i\ioii- 
day  oext»and  other  diets  of  that  proce»Sy  and 
appoints  intimatioo  to  be  made  hereof  lo   the 
•aid  sir  George  L'^ck hart  and  Mr.  John  Kicis, 
Mud  to  the  petiiioner.    Eitract  by  me, 

(Sic  Sttbscribiior)    Al.  Gibsov. 

.  His  majesty's  advocate  declares  he  pasfes 
from  my  Lord  Justice  General  as  a  witness  in 
this  cause. 

Mr.  John  Elei^  advocate,  as  proctor  for  the 
paunal^  declares,  that  tbev  sustain  my  tord 


Justice  General  to  he  a  judge  in  this  causa 
notwithstanding  of  his  being  cited  as  a  witness 
both  by  pursuer  and  defender. 

Mr.  James  Mitchtl  pannel  denies  the  dittay, 
and  any  pretended  confeisioa  alledged  emitted 
by  htm. 

Mr.  John  Eleis  for  tbe  pannel  allcuges,  rbat 
he  c.innot  pass  to  the  knowledge  of  any  assise: 
And  the  conclusion  that  the  pannel  has  com- 
mitted murder,  cannot  be  inferred  from  tbe 
subsumption  of  the  libel,  because  by  the  laws 
of  rhb  kingdom,  the  ci»  il  law,  tl:e  common  opi- 
nion  of  doctors,  the  law  and  general  custom 
of  all  nations, '  Nudus  conatus  et  aifettus  sine 
'  cfftctu/even  in  the  most  atrocious  crimes,  ex- 
cept treason,  parricide,  and  other  excepted 
crimes,  is  not  punishable  by  death.  And  it 
were  against  all  re.tson,  seeing  panishmcnts 
ought  to  be  proportional  to  the  crimes,  that  a 
naked  and  simple  design  of  murder  should  be 
punished  ns  murder  that  had  taken  eSect.  <  £t 
'  in  criininibus  graviorihus  et  graviisimis,'  viz, 
'  Adulterium,Furtum,  Sodomie,  &c.*  the  naked 
de«>ign  is  nor  puui*  la*d '  p«eun  ordinaria,*  even  by 
the  civil  law.  A\u\  thoui;h  *  Lex  Cornelia  da 
'  sircaiiis'  b)  ane  cxiruordiiiary  stretch  does  de- 
clare *  si  quis  cum  ic\o  nmbu]a^crit,'yLtit  is  tut 
a  statutory  law,  and  t(cre;^ot  to  hy  the  law  of 
nations,  and  the*  c-pccial  laws  of  our  nation,  ie 
so  far  as  murder  iu  our  law  is  defined  to  be, 
and  has  only  place  in  *  interfectis  per  feloniata/ 
and  these  who  tvere  killed  upon  forethought 
fflony.  (2do.)  In  so  far  as  the  libel  rooclndes 
him  guilty  of  assassination,  the  same  is  no 
ways  relevant,  it  being  both  a  term  and  a  crime 
unkno^t n  in  our  law.  And  be  the  laws  and 
acts  of  parliament  of  this  nation,  t{ie  subjects 
of  Scotland  are  to  be  governed  by  the  laws  of 
ScoilHiid.  And  tiion^h  the  crime  of  as&assion- 
tion  were  a  point  of  diitay  by  our  law,  as  it  if 
not;  yet  it  is  not,  nor  cannot  be  pretended  he 
wni!  Tf  •MbnhatetTrct,  nwrisit  libelled.  (3tio.) 
In  sua  far  as  the  libel  concludes  the  pain  of 
death  fjr  mutilntion  of  the  bishop  of  Orkner  ; 
it  is  answei-ed,  ti!at  the  same  is  no  ways  rele- 
vant. And  tiie  said  conclusion  cannot  be  in- 
ferred from  the  subsumption,  because  the  act 
of  parliament  docs  only  declare  demeinbmiton 
to  be  punished  as  slaughter.  (2do.)  The  said 
act  declares  demembration  to  be  only  punished 
as  slaughter  when  it  proceeds  upon  for^thooght 
felony.  (3tio.)Thc  s:ud  act  rfqoires  another  qua- 
lification, viz.  That  it  he  i.ar>ucd  be  the  party  i 
None  of  which  can  be  subsumed  upon  in  tnis 
case,  because  it  i^  not  libdic-d  that  the  bishop 
was  di»niembered.  or  had  bis  hand  cut  oflP,  but 
only  had  a  v'oandin  the  hand.  And  the  libel 
does  expressly  hear,  that  the  bishop  of  O.knej 
got  the  shot  in  his  baud  accidenrally,  when  tha 
dcsipn  wns  ngninst  the  bishop  of  Saint  Andrews, 
and  bO  wns  not  upon  ftirethoonht  felony  as  to 
him.  And  lastly,  the  bishop's  nearest  of  kin 
does  not  cohcuroor  pursue,  which  is  a  special 
requisite  in  the  ?=aid  act  of  parliament.  Likcas 
the  said  act  is  exolct,  and  in  no  register  can 
it  be  made  appear  that  anf  person  was  capi- 
tally punished  for  -dismembration  ;  Out  upon 
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the  contrary,  nrany  acca««d  and  condemned  in 
arbiurj  puiiishnxnts.  So  tbat^  the  libel  U  no 
waysrelevaiii  as  to  thnt  Article, for  the  renHOus 
foresaids;  speciaUy seeing disraemhrnt ion  is  not 
so  moch  here  ns  lilielled  or  pretended.  And 
whereas  it  is  insinuRt,  that  the  bishop  did  lan- 
guish and  die  of  the  said  iround  ;  It  is  answer- 
ed, that  the  libel  is  no  ways  relevant,  be  con- 
ceived, because  it  isnot  Jibelled  that  the  wound 
was '  eft  kua  natura'  lethal  or  mortal.  And  it  is 
offered  to  be  proven,  that  the  bishop  did  live 
seve^l  years  thereafter,  and  go  about  his  ordi- 
tmry  function  as  a  bikhop,  bf  preaching,  &c. 
which  >is  a  sufficient  grouted  of  ezcolpation  and 
•<kfence. 

4to.  In  SUB  far  as  the  libel  is  founded  opon 
ibe  act  of  parliament  anent  invading  of  coun- 
sellors, it  is  answered,  that  this  present  case 
does  not  fall  under  the  compass  of  the  said  act 
of  parliament,  because  it  is  not  libelled  that 
the  cause  of  the  pretended  invasion  of  the  arch- 
liisbop  was  upon  theaccount  he  waa-in  the  pro* 
secution  of  his  majesty's  service ;  but  upon  tbe 
ooutrar  it  may  appear  stmnge  to  any  rational 
man  '  Quorsum  et  cui  bono  be*  ix>uld  have 
done  it. 

5to.  As  to  tbe  acts  nnent  invading  of  mi- 
sikters,  they  import  no  capital  punishment,  but 
only  confiscation  of  moveables,  and  as  to  which 
the  »aid  acts  are  opponed,  and  as  to  the  act 
1670,  it  is  posterior  to  the  fact  libelled. 

In  tfoafar  as  tlie  libel  seems  to  be  founded 
on  a  confession ;  and  in  sua  far  as  tbe  con- 
fession may  be  made  use  of  as  a  sole  or  conjunct 
probation,  the  pannel  does  object  against  the 
samen  upjpn  the  grounds  and  reasons  following. 
Prirao,  »t  any  such  confession  was  emitted  by 
tbe  panael,  wlHcb  he  has  absolutely  denied  in 
presence  of  your  lordship  (no  ways  acknow- 
ledging the  libel)  no  respect  can  be  had  there- 
to :  -and  it  is  not  probatorie,  because  the  samen 
is  extrajudicial  and  extra  Bancma,  in  regard 
it  is  not  made  in  presence  of  the  assise,  who 
are  judges  to  the  probation,  which  is  eipres&ly 
eontrar  to  tbe  90  Act  7.  parliament,  king 
James  6.  which  requires  the  hail  probation  to 
be  led  in  presence  of  the  assise  and  party.  And 
which  act  of  parliament  was  not  only  made 
for  security  o/  pannels,  as  to  a  just  and  legal 
procedure  against  them  ;  but  also  that  tbe  as- 
•isers  to  whom  the  truth  of  the  lives  of  the  sub- 
jects of  this  kingdom  is  committed,  as  to  the 
point  of  probatioir,  might  not  proceed  upon 
lame  and  report,  but  opon  a  clear  probation 
before  them.  Por  if  that  were  not,  the  assise 
would  be  altogether  deprived  to  know  how  the 
€Oofessk>n  was  emitted,  if  spontaneously  or 
*  ex  cons(antia  vel  trepidatione,  or  spe  veois.' 
And  the  most  that  ever  was  sustained  in  this 
€M9^  was,  that  the  assise  did  find  a  party  guilty 
vpon  a  oonfessioD  emmitted  before  a  ^Memm  of 
the  justices  in  a  fenced  court.    £sto  tbe  said 

gretended  cvnicssion  should  t>e  sustained  pro- 
ative,  as  for  tbe  reasons  above-represented 
(the  pannel  with  all  submission  to- your  lord-* 
ships  humbly  conceives)  it  cannot:  yet,  if  any 
lach  confeiiioa  was,  it  ii  aiiU  hccanie  it  was 


'elicete  spe  veniceet  immunitaiis.'    And  for  ^ 
provini;  thereul',  the  pannel  does  repeat  his  ex- 
culpation, which  he  conceives  is  relicvant  in 
law  ;  and  crares  the  witnestes  therein  to  be 
examined  upon  the  contents  thereof.  Sdo.  The 
said  confession  being  emitted  '  extra  judicium 
'  et  spe  venix/  ns  said  is, '  est  in  se  nulla,'  • 
and  cannot  be  confirmed  or  validitat  by  the  • 
testimony  of  any  witnesses  whatsomevef.    And 
to  evidence  that  tho  pannel's  life  was  never  • 
intended  to  be  taken  upon  the  said  pretended  ' 
confession  :  The  same  (if  any  was)  is  opponed  ;  * 
by  which  it  evidently  appears  that  he  was. ex*  - 
amined  upon  oath,  as  to  the  most  material  pait  • 
of  the  crime,  viz.  his  complices,  nhicb  makes  it 
more  than  evident,  that  it  bemg  '  in  materia 
'  criminaleetcapitnle,'  in  which  oaths  cannot  be 
taken  by  law,  renders  the  confession  null  and  ■ 
invalidat,  at  least  makes  it  evident  that  the 
libel  has  been  restricted  '  ad  civiles  effectus.'  -  ' 

My  lord  advocat  insists  in  tho  first  place 
upon  the  fourth  act  of  the  lOth  parliamenl, 
James  6.    By  which  aiiyduf  coae/ict  attempting 
and  invading  though  nothing  follow,  is  found 
relevant  to  infer  the  pain  of  death.    But  so  ic 
is  that  the  said  Mr.  James  Mitcbel  did  attempt 
the .  killing  the  Archbishop  of  St.  Andrews,  a 
privy  counsellor;   which  attempt  *  devenit  ao. 
Hctunv  proximum,'  tlie  said  Mr.  James  having  * 
done  all  that  was  in  his  power.    And  as  to  tbe  > 
Quality  ailjectedin  the  act,  insinuating  the  do-*- 
fence,  that  it  must  be  proven,  that  it  was  for. 
doing  of  his  majesty^s  service ;  it  is  replied, 
That  this  quality  is  inferred,  and  cannot,  nor ; 
requires  not  to  l>e  otherways  proven,  than  by  a  '* 
presumed  inference.    For  tbe  fiesign  of  the  at* 
tempter  being  ane  act  of  the  mind  and  the  secret « 
of  the  heart,  it  cannot  be  otherirays  proven, 
but  simply  by  the  attempting  a  secret  coun* 
seller,  or  any  of  his  majesty*8  officers,  against 
whom  the  pannel  could  have  no  quarrel,  but 
for  doing  of  his  duty,  and  therefore  the  •  law  • 
still  concludes  tbe  same,  except  the  pannel 
will  offer  to  condescend  upon  another  relevant 
reason,  viz.  any  private  fead ;  for  if  it  were 
otherwise,  the  act  would  be  absolutely  useless,' 
since  any  person  might  attempt  or  kiM  a  privy 
counsellor,  it  being  im^ssible  to  prove  what' 
was  the  desien.    And  this  act  was  designed 
merely  tamake  all  attempts  against  privy  comn- 
sellors,  punishable  by  death ;  for  otherwise  it 
could  be'no  fence  nor  protection  for  privy  coun-^ 
sellers  if  it  were  only  granted  to  them  under  • 
quality  which  were  impossible  to  be  proven. 
Nor  can  this  seem  hard,  since  the  subjects  httvm 
only  themselves  to  blame,  who  attempt  against 
the  lives  of  privy  counsellors.    And  it  were  very 
ridiculous  to  think,  that  if  the  brother  of  a 
pannel  should  attempt  to  kill  the  judge  oe 
king's  advocate  immediately  after  a  prooessy 
that  it  were  necesaar   to    prove  the  desjgDp 
otherwise   than   by    the  natural  contingency 
which  obf  iously  arises  from  the  quality  tmd  cir* 
cemstanccs  of  the  perpetration :   but  in  thie 
case,  as  Mr.  James  Mitcbel  is  a  person  who  caa 
condcscend'upon  no  private  ofiience  betwixt  th# 
aschbbhop    tod    him,   they   heing   abfolot* 
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8lrangers  to  one  snother ;  so  besidet  ttie  pre« 
suinptiou  of  law  above  specified,  it  is  offered 
in  fortification  of  the  act.  That,  Frtmo^  the  said 
llr.  JaoDes  owns  himself  to  be  o(  a  profession, 
who  hates  and  eiecrates  that  hierarchy,  and  of 

invhich  sect  the  unhaliowcd  penman  of  Neph- 
Uli  declares  it  laewful  lo  kiU  those  of  that  cha- 
racter, Sdo.  It  is  notour  and  offered  to  be 
proven,  that  Mr.  James  himself  defended  that 
It  was  lawful  to  kill  sucb»  and  endeavoured  by 
wrested  places  of  scripture  to  defend  himself, 

'  and  gain  proselytes  thereby.  And  if  need  were, 
as  there  is  none,  it  is  specificly  and  distinctly 
offered  to  be  proven,  tliat  he  acknowledged  that 
the  reason  why  he  shot  at  the  arcbbisliop,  was, 
because  he  thought  him  a  persecutor  of  the  ne- 
farious and  execrable  rebels  who  appeared  on 
iPentland^lulls :  nor 'can  designs  nor  acts  of  the 
mind  be  otherwise  proven  than  by  such  emitted 
declarations,  arguments  and  acknowledgments, 
like  as  in  the  wliole  course  of  our  law,  the  in- 
vading or  attempting  any  of  that  sacred  fonc«>. 
tion  is  still  declared  equivalent  to  killing:  And 
though  the  last  act  be  posterior,  yet  it  is  suffi- 
cient to  demonstrate  and  clear.  And,  3tio,  By 
the  Common  Law  conatut  and  endeavour  is  in 
criminibui  atrocissimis  punisliablc  by  death, 
'%ibi  reus  devenit  ad  actum  proitmum  et  omoe 
'  quod  in  se  erat  fecit,'  which  is  in  itself  most 
reasonable,  since  the  atrocity  of  the  crime 
shotild  put  tii^  same  even  beyotid  ane  attempt. 
And  there  can  be  nothing  more  just  than  that 
tlio  extraordinariness  of  a  crime  should  have  an 
extraordinary  allowance.  And  guilt  attempted 
in  atroctoos  crimes,  such  asaacrilfgious  assassi- 
nation, is  in  tlie  eye  of  the  law  as  great  and 
greater  than  the  stealing  ane  horse  or  cow,  spe- 
cially wbere  security  from  the  effect  proceeded 
from  no  innocency  in  the  committer,  who  did 
all  he  could ;  but  from  the  special  providence 
of  God  disappointing  the  effect  of  a  cause  he  so 
much  hated.  And  Carpsovius  requires  only 
three  qualifications  to  make  endeavour  pu- 
nishable by  death :    Prtmo,  *  Quod  eventum 

*  erat  nd  actum  morti  proximum.  (2do.)  Quod 
'  nonsteiit  per  assasinum  quin  oonsuromaretur 

*  delictum.  (Stio.)  Quod  occidendus  fortuito 
'  casu  tantum  evaserit ;'  all  which  concur  but 
too  well  here.  And  that  in  *  omnibus  crimini- 
'  bus  atrocissimus  Conatos'  is  punishable,  is 
dear  from  *  Gothofred*  tit.  de  Conatu,*  from 

*  Covarivios  in   Clementina,  si  furiosas,  nam. 

*  6.'  And  particularly  in  the  crime  of  assas- 
sination toiidan  Xferbit^  by  Matheus  de  Sic- 
eariis,  num.  3.     *  Assasinus  tamen  nihil  prodesse 

*  debet  solusque  cooatns  capite  puniendus,' 
a  great  instance  whereof  is  given  in  a  decision 
by  Gothofred  in  the  Senate  of  Savoy,  where 
death  was  inflicted  on  a  person  who  but  struck 
vitb  a  battoo.  And  whereas  it  is  pretended 
that  aisasstnaiion  is  no  crime  in  our  law,  and  that 
it  is  only  inferred  where  the  design  of  ranrder- 
ing  proceeds  from  the  committers  taking  money : 
It  is  answered,  that  this  part  of  the  defence'is 
most  groundless:  And  oor  nation  would  be 
more  haiiiarous  than  those  of  Lapland  or  the 
Ttttars,  if  tfaeiyiog  in.  wait  avith  ^nopttnnt 


design  to  kill  clandestin^y  tt  per  iastdwt  any 
person  who  had  never  offended  us,  ahooM  not 
be  raised  to  a  higher  degree  of  detestatinn 
than  ordinar  murder.  For,  though  the  law 
does  not  always  punish  a  mcer  endeavour  wheo 
designed  against  such  as  have  offended  as, 
when  nature  pleads  some  excuse  from  Uia 
greatness  of  passioo  and  resentment,  or  where 
the  party  killed  gave  soine  occasion  by  doing 
the  wrong,  or  where  the  suddenness  of  the 
design  allowed  no  time  to  consider  or  repent ; 
yet  where  a  person  after  mature  deliberataon 
ripens  his  own  villany,  and  resists  the  motioDS 
of  reason  and  the  inspiratiiins  of  God  AK 
u^igbty,  by  lying  in  wait  to  kill  a  persoa  who 
never  ofiended,  the  law  thinks  theconuaon- 
wealth  can  never  be  secured  as  long  as  such  a- 
viper  is  alive,  who  wants  nothing  but  opportn* 
nity  lo  kill  mankind  one  by  one.  And  the 
speciality  of  taking  money  is  only  deoaan- 
sirative,  and  not  restrictive,  since  the  guiU  in 
tbia,  and  such  like  cases,  is  greater  and  mora 
dangerous  than  that  of  taking  money.  For, 
he  who  takes  money  will  not  kill  but  in  dark- 
nesa,  and  where  he  may  escape ;  but  the  Son, 
and  the  cross,  and  the  confluence  of  all  tlie 
world,  cannot  secure  against  murderers,  where 
the  party  imagines  that  the  crime  deserveat 
Heaven,  or  at  least  where  he  thinks  thai  these* 
of  hib  persuasion  will  rise  in  a  tumult  upon  the 
streets  for  his  defence.  Like  as  since  the  lawt 
has  inferred  death  ob  conalum  in  the  Crimea  of 
raptus,  robbrUf  &c.  much  more  sliould  it  infer 
death  in  this  unparalleled  and  execrable  crime. 

As  to  what  is  alle^^ed  i^inst  the  acta  of  in* 
vading  ministers ;  it  ia  answered,  That  the  fint 
act  appoints  that  it  shall  be  punished  with  all 
rigour.  And  the  7th  act,  king  Charles  1,  and 
the  lost  act  is  sufficient,  though  posterior  to  the 
crime,  to  declare  what  was  the  meaning  of  that 
general  of  punished  with  all  rigour.  And  since 
our  law  makes  the  aitcmpiiog  of  such  arare 
doing  his  mojesty's  service  capital,  that  general 
ouieht  10  be  extended  to  death|  since  lesser 
crimes  and  other  crimes  are  for  theeame  rea* 
sons  which  arc  applicable  to  this,  punishable 
by  death  :  Nor  can  there  be  any  hazard  in  this, 
since  there  is  a  law  for  the  future.  And  no 
man  shall  ever  die  for  so  great  a  crime  ia  our 
nation. 

Whereas  it  is  alledged,  that  here  the  pmael 
did  onlvco.ifess  upon  liopes  of  life:  It  is  re-, 
plied^  that priif/o,  the  4)romise  of  life  firom  a 
judge,  who  could  not  grant  the  same,  cannot 
defend,  especially  where  no  threatening  pre* 
ceded  ;  and  where  it  is  clear  that  what  was  con« 
fessed  was  founded  on  other  presumptione 
et  indieim.  Nor  is  this  relevant,  except  the 
pannel  could  ofivr  to  prove.  First,  Threatening, 
to  the  fear  whereof  he  yielded  ;  tdo.  That  & 
expresaly  pactioncd  that  this  confession  should 
not  operate  against  him;  which  is  very  cleaf 
from  Bosaius,  tit.  *  De  oonfessis  per  tortnram,' 
num.  19.  where  be  states  the  case,  and  coo* 
eludes,  that  a  spontaneous  coofession,  though 
life  were  promisedi  does  not  defend :  Nor  if 
the  guilt leasyBor  thetratd  kss^  that*  JM%t 
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pvomiae.  And  if  ibis  wert  sufficient,  every 
jodge  might  mkke  himself  kiog,  ami  grant  re* 
inissioiit  at  his  pleaiure.  And  though  this 
night  weigh  with  the  judge  who  promiscNd;  yet 
the  law  coBsideri  the  party  confessing  still 
guilty,  and  so  does  never  secure  him.  *  et  quod 
'  potest  condeninari  teuent,  cinu&  cod.  de  iis 

*  qui  ad  eccltsiam  eflfugiant,  Alciad.  lege  de 
^verborum  significatione ;'  and  Clams  him* 
Mlf  says,  Tliat  *■  £gp  suspicor  opinionem  ceni 
'  esse  majus  commuoem  ;*  but  giving  his  own 
opinion  rather  as  a  privste  man  than  as  a  law- 
yer, he  says,  *  Ego  tamen  non  condemnarcm 

*  ad  mortem  nisi  aliis  indiciis  fuerit  gravatus. 

*  Ergo  reus  indiciis  gravatus,  est  mdrte  pleo 

*  tamias/  which  is  most  just  and  reasouable. 
For,  though  the  law  be  jealous  wl»ere  a  rocar 
silly  innocent  confesses  to  a  judge,  w1k>  may 
terrify  him,  or  have  ane  interest  in  causing  him  to 
confess  to  lay  the  blame  olf  his  friends,  yet 
where  the  confession  proceeded  from  a  person 
suspect  by  all  tlie  world,  by  a  person  who  pub> 
licly  in  all  places  since  has  owned  the  deed  ; 
who  fled  upon  that  account ;  who  was  taken 
with  unlawful  weapons,  unfit  for  his  profession, 
Mid  the  specific  weapons  which  eommiited'the 
attempt ;  who  condescended  upon  all  the  cir- 
cumstances, and  declnred  that  be  gloried  in 
being  anuirtyr  upon  that  account^  In  being 
seen  run  away  immediately  upon  doing  of  the 
deed  with  a  pistol  in  his  hand ;  in  being  found 
ootin  a  thousand  lies  and  prcvaricntionswhen 
he  was  examined ;  io  having  renewed  bis  con- 
fession publicly  ;  It  were  but  to  scorn  the  law 
and  massacre  mankind,  to  think  that  a  confes- 
sion so  adminiculat'  should  not  bind  tlie  con- 
fessor, who  can  alledge  nothing  of  any  threaten- 
ing used  against  liim  by  the  judge  to  whom  he 
confessed.  And  lawyers  do  in  that  case 
consider  the  quality  of  the  judge  as  severe, 
unJMst,  rigid,  or  partial :  but  th^  confession  is 
alledgtd  to  be  macfe  here  upon  promiie  of  life 
giv^  by  my  Lord  Chancellor,  whose  benign, 
gentlG>  temper  frees  him  fixmi  all  suspicion. 
And  tho  proponing  of  eieolpation  acknow- 
ledges the  deed  to  be  done  by  Mr.  James 
Mitchel  the  pannel,  against  which  the  protes- 
tation denying  the  liM  cannot  be  sustained, 
being  cwmiraria  facUp  as  is  evident  to  any 
rational  man  ;  and  that  the  pannel  cannot 
either  pretend  oUbi,  nor  any  other  pretence  of 
error,  for  excusing  'bis  retractation :  so  his  mar 
jesty's  advocate  opponcs  his  confession,  bear- 
ing no  Qualification.  And  though  be  is  very 
secure  tnat  the  eiculpation  cannot  be  proven,  yet 
since  it  is  notorly  known  that  be  is  the  com- 
jnitter,  and  that  this  may  be  a  preparative  to 
other  paonela,  against  whom  no  probation  is 
ordinarly  had,  but  confessions  tiUite  by  judges 
with  fair  and  gentle  promises,  he  fnordicta  ad> 
heres  to  the  relevancy.  For,  as  Bossius  says, 
'  £t  si  judex  diterit  nihil  mali  eveniet  tibi  veJ 
'  ettam  promittat  ut  liberabitur  majut  tamen 

*  communis  est  opioid  conftetonem  valere 
*q«iajudea  etiam  poterat  ita  fingere  ad  ve- 

*  ritatem  inveniendam.'  And  as  this  is  most 
MtviBtngeoui  i»  the  cemmoBwailth  und  nuaii* 


kind,  so  there  can  be  no  hazard  to  a  privat* 
paniiel,  since  if  be  can  but  astruct  his  own  in- 
iHKency,  or  the  reason  of  his  error,  by  his  al- 
ledging  that  he  was  alibi,  or  ihat  there  was  se- 
vere threatenings  or  torture  used,  the  same  wiU 
still  be  allowed  to  qualify  his  confession. 
But  the  general  presumption  lies,  that  a  judge 
will  not  damn  his  own  soul,  stain  bis  function, 
ruin  his  fame,  expose  himself  to  the  terrors  of 
God  Almighty,  by  alluring  a  confession  from 
a  poor  innocent. 

As  to  what  is  objected  against  the  confession' 
as  extrajudicial  and  before  ane    incompetent 
judge  :  it  is  replyed,  that  confessions  are  of  all* 
probations  the  most  infallible,  since  witnesses 
m.iy,  but  it  cannot  be   presumed  a  man  will 
wrong  himself :    and  the  rise  of  that  maxime,* 
that  extrajudicial  confessions  are  not  relevant, 
was  only  to  exclude  probation  upon  confessions 
emmitted  where  there  was  no  judge  nor  no* 
design  of  inquiry.    But  the  confessor  being 
loose  and  inconsiderate,  and  under  no  reason  oP 
ndvertance,  did  at  random  own  a  deed  of  which' 
they  were  most  innocent,  either  for  ostentation 
or  to  please  the  company,  or  in  raillerie':  but' 
to  say  that  a  man  should  not  be  judged  by  what* 
he  deliberativ  confesses,  where  he  knows  the 
design  is  to  inquire  into  the  crime,  and  tbar  the^ 
event  must  be  a  criminal  trial,  is  without  all  foun- 
dation or  probability  of  reason :  nor  can  judges  or 
as«i»ers  be  so  much  convinced  b);  what  mistaken' 
witnesses  will  say,  who  may  have  malice,  or  be 
bribed,  or  mistaken^;  as  what  proceeds  from  a' 
man*s  own  breast  deliberatly    and  in    cold' 
blood,  which  in  effect  is  of^en  times  the  inspi* 
ration  and  influence  of  Almighty  God,  who  to 
show  his  love  to  justice  and  kindness  to  man- 
kind, draws  even  from  the  greatest  of  male- 
factors the  clearest  confessions.      And  since- 
men  do  not  use  to  bring  witnesses  when  they 
commit  crimes,  nor  can  the  nature  of  the  thing* 
allow  probation  by  writ,  to  cut  off  confessionS|* 
in  these  cases,   were  to  make  crimes  for  ever 
pass  unpunished,  and  to  make   law,  which  n . 
founded  upon  principles  of  reason,  and  the  good 
ofthe  common  wealth,  evanish  in  meer  terms* 
of  art  and  hard  words,  contrar  to  the  design' 
of  lawyers  and  the  solid  principles  of  sincere- 
truth. 

That  this  confession  is  then  judicial  is  clear,' 
being  taken  by  authority  of  tlie  privy  council,' 
the  supreme  judicatory  of  the  nhtion,  and* 
where  the  design  was  to  expiscate  this  truth*' 
And  the  pannel  knew  that  he  was  upon  a  trial  for 
bis  life :  nor  can  the  incompetency  of  that 
judicatory  be  here  alled^ed,  since  as  the  session' 
is  a  judtcatorv  roeerly  civil,  so  the  council  Is  a 
judicatory  above  both,  comprehending  the- 
power  of  both.  And  being  so  far  oompetenv 
m  the  cognition  of  crimes,  that  they  take  pr»> 
cognitions  in  criminal  causes  ;  they  modiFjr  and 
qualify  the  sentences  of  the  Criminal  Court ; 
t!iey  determine  intricate  cases  remitted  to  them 
be  the  justices  in  point  of  law.  And  the  king 
and  the  greatest  part  of  the  Criminal  Court 
being  there ;  it  were  absurd  to  think,  that  * 
cottkvihn  emitted  beibrt  them  should  not  prove. 
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And  if  in  a  precognition  a  party  should  confess 
and  so  the  trial  there  ceaie,  what  could  be 
more  absurd  than  to  think  that  this  confession 
should  not  bind,  especially  seeing  confessions 
emitted  before  the  lords  of  session  in  cases  of 
improbatioay  and  decreets  folloaring  thereupon, 
fire  a  sole,  a  final,  and  plenary  probation  before 
the  justice  court  ?  Likeas  that  principle  in  law, 
that '  Confessio  coram  Judice  incompetente' 
does  not  hold,  is  wher^  <  Judex  est  incompe* 
'  tens  tam  ad  inquisitioneni  quam  ad  aocusati- 
'  oiiero,  asy  *  in  forain  penitentiia,'  such  as 
Kirk  sessions,  or '  foram  mere  civile.'  Neither 
of  which  can  be  said  in  this  case  where  the 
jadee  before  whom  the  coniiession  was  emitted 
IS  the  ordinary  judge  of  inquisition,  and  trial  in 
<;riminal  causes,  '  et  Jndex  non  solum  juris- 
tlictienis  prerogabilis  ;'  but  a  judge  who  oh- 
]ginallj  and  generally  examines  all  the  pannels 
of  Scotland.  Like  as  this  confession  was  made 
in  presence  of  his  majesty's  privy  council  and 
Che  king*»  commissioner,  in  whom  all  the  judi- 
catories of  C\e  kingdom  doe  eminentlie  reside. 
And  who  tnight  have  sent  the  pannel  to  the 
scaffold  withontany  assise,  seeing'  in  couiiteo- 
t^  oullae  sunt  partes  judicis.' 

Whatever  favour  may  be  allowed  to  retrac- 
tation of  coufesbions '  facta  ex  incontiifeuti,  ubi 
potest  dotere  de  errore :'  yet  what  rea&ou.can 
there  be  where  a  pannel  denies  without  shewing 
of  proofs  of  his  innocency;  And  therefore 
Bossius,  tiL  de  confessif.  Num.  64.  concludes, 
'  Est  <etiam  necessahum  allegare  errorem  cae- 
terum  si  simpliciter revocaverit  confessus  nonest 
audiendos/  And  N  um.  70.  he  adds, '  Quia  fateor 
quod  q uis  non  auditur  simpliciter  dicendo  post 
confeiaionem-:  non  est  verum  quod  confes- 
sns  fui,  tamen  si  per  testes  constare  potest  de 
innoceotia  mnjus  atteoditur  veiitas  quam  con- 
fessio.' And  since  Minors  in  law  are  obliged 
theere.  dc  errore^  when  they  revock,  it  were 
•bsuitl  to  think  that  the  law  would  be  so  ridt- 
culoos,  that  a  man  confessing  before  a  grave 
judicatory  should  have  liberty  to  retract  with- 
out shewing  aay  reason  of  his  retractation : 
and  the  guilt  rather  grows  per  infieiationem, 
and  by  that  impudent  lye,  than  is  lessened 
1>y  the  retractation. 

In  the  case  likewise  where  debates  are  con- 
-ceming '  the  validity  of  a  confession,  lawyers 
consider  whether  what  was  confest  was  or  can 
be  adminiculat  by  other  collateral  probation, 
ergumenia  et  indiciay  and  whether  the  proba- 
tion be  v&ririmiUs;  whereas  here  this  confes- 
sion is  adminiculat  by  many  other  circumstances, 
such  as  persons  who  saw  him  run  away,  by 
liis  owning  of  the  principle  since,  by  his  fleeing, 
&€•  So  that  here  neither  can  he  instruct  wbjp 
be  retracts,  and  the  thing  confest  is  adminicu- 
Uteet  cireumitantiUrt  indiciii.  As  to  the  ob- 
jection faunded  upon  the  act  of  parliament,  that 
the  probation  most  be  in  presence  of  the  assise, 
it  is  replied,  that  the  whule  frame  of  that  act 
is  grossly  mistaken ;  for  the  design  of  that  act 
was  to  correct  a  barbarous  custom,  whereby 
accusers  were  allowed  to  solist  and  to  produce 
10  (hem  rach  writ  and  wkatiaesas  they  pleased 


for  probation  of  the  crime,  to  preclude  ibe 
pannel  of  what  he  could  say  against  the  same, 
since  false  papers  might  be  thrown  in  as  ot*o- 
fessions  and  prools  :  but  that  catmot  reach  in 
this  case,  where  a  confession  is  produced 
before  a  pannel  and  his  procto»,  and  tbey 
heard  to  object  against  the  same.  Nor 
can    it    be    urged    from    this   art   that    ao 

Eaper  can    be  rf levant  bnt    what   is   owned 
y  the  paifiiel  in  presence  of  the  assise  ;  for 
we  daily  see  that  letters    produced  under  the 
pannel*s  haitd,  though  he  should  den  j  his  sub- 
scription, will  he  sustained:    and  it  will    be 
sufficient  to  prove  by  witnesses,  that  he  did  sub-  - 
scrive,  or  by  comparison  of  letters.    Likeaa  this 
act  of  parliament   does  not  exclude  that  coo-* 
fe»sions  before  the  lords  of  session  in  matters  of 
falshood,  and  decrees  following  therenpon,  may 
not   probative    before  the  justices.    like  as 
confessions  taken  before    the  justices  tboo^ . 
no  assise  be  present,  do  without  all  controversy  * 
and  debate  prove  the  crime :  yet  neither  can  the  • 
justices  condemn  without  ane  assise,  nor  does 
that  act  of  parliament  militate  «more  againsc 
that  case  titan  aeaiust  this.    And  in  the  case  of 
Fittlay  Mac   Gibbon,  a    confession  taken  in 
theTolbooth  without  a  fenced  court,  and  be- 
fore one  judge,  was  found  sufficient  to  inienrthe> 
pain  of  death  both  by  the  council-  and  justices. 
And  it  is  admired  how  it  can  be  thought^  that 
prebumptions  can  be  sustained  as  the  IbOoda- 
tion  of  a  crhuiual  sentence  :  as  we  daily  see  ; 
and  that  witnesses  which  in  effect  are  but  pre- 
somptive,  and  a  man's  own  confession  emitted 
seriously  and  in  cold  blood,  should  not  be  suA 
iicient.    And  as  there  could  be  nothing  more 
dangerous  to    the  common-wealth  than  that 
crimes  should  be  thus  rendered  unsearchable  ; 
so  what  hazard  can   there  be  to  the  people  oa 
the  other  handy  or  the  pannel,  when  they  are 
made  their  own  judges?  and  to  take  oiff  all 
possibility  of  danger,  it  shall  be  allowed  to  them 
to  prove  error,  force,  innocence  or  mistake. 
And  this  probation  has  been  in  all  ages  and 
nations  sustained  as  oncontraverted,  as,  David 
ordained  the  pemon  who  said  he  had  killed 
Saul  immediately  to  be  execute  withoot  further 
inquiry,  giving  as  the  undoubted  reason,  that 
he  had  condemned  himself  out  of  his   own 
mouth  ;  and  whicb  is  registrate  in  Scnptnre, 
to  secure  the  image  of  God  against  those  who 
would  delace    it.     And   if  such  confessions 
should  be  sustained  in  any  case,  much  more  ia 
this,  where  the  nature  of  the  crime  is  atrocious, 
and  the  manner  of  the  discovery  extraordinaiiy 
difficult.    And  if  either  atrocity  or  difficulty 
prevails  with  lawyers  to  remitt  somethin|;  of  its 
ordinsry  rigour  in  exacting  clear  probation,  as 
we  see  '  in  criminibos  exceptis  et  criminibua 
domesticis,'  much,  more  where  both  these  con- 
cur, ought  a  roan's  own  confession  to  be  ad« 
miietd.    And  whereas  ordinarily  pannels  are 
penitent  first  when  examined,  the  horror  of  the 
crimes  softoing  their  hearts;  that  their ooo- 
fessions  then  should  not  prove  is  very  strange : 
and.it  were  impoesihle  and  ftuitless  to  expect, 
that  gftcr  they  are  inpriioDcd  unongstacoaH 
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pnny  of  other  malefacton,  and  after  they  have  | 
a  kind  of  men  towanls  the  law  to  tench  them 
the  art  of  retractation,  and  that  their  coa- 
icience  turns  caUus,  and  acquainred  with  the 
idea  of  their  own  crime,  a  sincere  confession 
mny  be  then  expected  from  them. 

My  Lord  Advocat  dfclurcs,  be  does  not',  in- 
sist against  the  panncl  for  coiiyersing  tKith  re- 
bels at  this  time,  and  upon  tlie  shooting  at  a 
Bishop  or  Minister,  before  the  late  act  oT par- 
liament, anno  1670,  to  infer  one  arbitrary  pu- 
nishment: and  insists  upon  mutilation  as  ca- 
pital upon  the.  act  of  parliament  anent  demem- 
bration, which  is  '  rcddcre  membrum  inutile.' 
Andaman  is  as  much  di^raembred  when  he 
has  ane  useless  hand,  as  if  he  had  no  hand ;  and 
Insists  upon  the  28th  act  pari.  3  James  4- 
wherein  slaughter  and  mutilation  upon  fore- 
thought felony  are  equiparnte,  arid  the  pannel 
declared  to  be  punished  by  death  in  both  these 
cases,  but  refers  the  fiunishment  of  mutilation 
to  be  qualified  by  tlie  justices,  according  Vt 
what  shall  be  found  here  proven,  aud  to  what 
has  been  in  custom  of  the  justice  court  formerly 
in  such  Cases. 

Sir  George  Lockhart  duplyes,  That  the  libel 
is  no  ways  relevant,  as  founded  upon  the  fourth 
Act  IG.  I'arl.  king  Ja.  6.  And  the  defence 
is  no  wnys  eleided  by  the  alleady;ance9,  con- 
tainiid  in  the  reply.  For,  Primo,  The  Lords  of 
justiciary  would  be  pleased  to  take  notice,  that 
there  is  no  speciality  in  the  case  of  this  act  of 
parliament,  as  to  privy  counsellors ;  but  that 
it.extcnds  to  all  bis  majesty's  ofiicers,  and  con- 
sequently the  meanest  officer  being  invaded  in 
the  terms  and  under  the  qualification  contained 
In  the  act  of  parliament,  mi^ht  plead  the  benefit 
thereof.  And  if  the  Libel  should  be  sustained 
in  general  terms  without  the  express  qunlifica- 
tion  in  the  act  of  parhament,  the  simple  act 
of  invasion  of  a  Lion  Ilerauld,  though  nei- 
ther death  nor  wound  followed  on  it,  would 
infer  the  pain  of  death ;  but  that  no  sucb 
thing  is  in  the  meaning,  nor  can  subsist  with 
the  act  of  parliament,  is  so  clear  and  evi- 
dent, as  it  was  impossible  for  the  wit  of  man 
Co  express  tlie  qualification  to  be  libelled  and 
positively  proven  in  more  plain  and  direct  terms 
than  is  s«t  down  in  the  said  act.  In  sua  far  as 
the  act  of  parliament  requires  be  way  of  provi- 
sion and  condition  in  thestatntary  part  thereof 
in  thir  termes;  it  being  vcrifyed  and  proven, 
that  any  of  the  said  counsellors,  sessioners,  and 
officers,  was  pursued  and  invaded  for  doing  of 
bis  highness  service,  shall  be  punished  to  the 
death.  And  there  is  great  reason  and  necessity 
for  this  qualiScadon,  because  the  act  of  parlia- 
ment intending  contrary  to  the  general  customsof 
nations,  and  of  this  kingdom,  in  all  other  crimes 
'that  Conatut  et  attentatumf  which  is  only  re- 
levant in  the  crime  of  treason,  should  be  reputed 
'Crtsnenxonsummatum  in  case  of  invasion  of  any 
of  his  majesty's  officers.  Therefore  the  law  re- 
quires this  qnalification  in  matter  of  fact,  that 
it  be  verified  ihat  the  person  invaded  was  doing 
W  ooajesty's  service  j  io  which  case  the  crime 


had  a  respect  in  the  construction  of  law,  as 
done  against  his  majesty's  authority,  which  he 
was  then  executing;.  And  this  qualification  ia 
matter  of  fact,  that  it  was  for  doing  of  his  majes- 
ty's service,  is  not  here  so  much  as  libelled.  And 
in  the  common  opinion  of  all  lawyers,  as  may 
appear  by  Julius  Clarus^  §.  Assasmum,  Num. 
d.  *  Ubi  agitur  de  imponenda  poena  alicujus 
'  constitutionis  specialisrequiriturquodconcur- 
'  rent  omncs  qualificaiiorii:)  de  quibus  in  ipsa 
'  const itutione.'  And  quest.  85.  Num.  9.  ha 
has  the  same  nords,  '  Ubi  agitur  ad  imponenda 

*  poena  ali^'ujus  specialis  constitutionis  oportet 

*  quod  in  eo  Chsu  \eriricenrur  omnes  qualitatcs 
'  in  ipsa  constiiutione  exprcssas,  ulias  peena  non 
'  committatur,et  hacc  (sa^s  he)  tst  doctriuacnm- 

*  munitur  ab  omnibus  receptii,'  and  roost  especi- 
ally when  it  isnotane  intrinsic  quality  and  agcra- 
vatk>n,  but  where  it  is  a  qualiricntion  jrequite4 
by  lawitselT  as  *  intrigans  delicti,' and  as  Gomes 
says,  it  is  *  alterativum  poene,'  and  therefore  it 
must  be  totidem  ttrUs  libelled  and  positively 
proven. 

And  9s  to  that  pretence  tliat  it  is  presymed 
and  inferred  from  the  circumstances,  and  the 
way  and  manner  of  the  committing  of  the  fact 
itself,  and  that  propotitum  and  design  cannot 
be  otherwise  proven  nisi  per  indicias  ct  conjeC' 
turoi  :  It  is  duplyed,'ThHt  the  qualification  rc- 

Jiuired  by  the  act  of  parliament  is  ioto  cah  dif- 
erent  from  the  design :  Fcr,  if  a  person  did 
invade  any  of  his  majesty's  officers  in  doing  of 
his  majesty's  service,  and  would  pretend  that 
he  had  no  design  to  invade^  certainly  the  pre- 
tence were  absurd.  And  in  that  case  the  de- 
sign *  presumiturex  naturaattentati:'  But  the 
discharging  of  hie  majesty's  sen^ico  is  not  a  de* 
sign,  but  a  matter  of  fact,  which  consists  in  ane 
extrinsic  action,  and  must  be  proven,  and  may 
and  does  often  occur.  As  for  instance,  if  a 
magistrate  should  be  invaded  in  the  actual  exe- 
cution of  his  majesty's  authority,  or  if.  the  'in- 
vader sliould  be  so  transported  with  rage,  as, 
when  he  invades  a  judge,  to  tell  him,  that  it 
was  because  he  has  unjustly  decerned:  These 
and  the  like  cases  are  indeed  the  terms  of  the 
act  of  parliament.  And  there  simple  invasion, 
though  no  wuunds  followed,  being  directly  le- 
velled against  bis  majesty's  authority,  '  uudus 
<  conatus  et  efl'ertus  delinqucndi  reputatur  pro 
'  effcctu.'  And  as  this  is  clear  from  the  ex- 
press words  of  the  act  of  parliament,  and  which 
being  '  in  materia  correctoria  el  criminale,'  is 
strictly  to  be  interpret ;  so  it  is  unanswerable 
evidenced  from  the  act  of  pari,  king  Ch.  1.  of 
blessed  memory,  by  which  it  is  provided,  that 
the  invasion  and  violence  done  to  ministers 
is  punishable,  conform  to  the  act  of  par- 
liament 1587,  to  which  it  relates,  which  i^ 
confiscntion  of  moveables,  and  declares  that 
the  said  act  is  to  be  extended  to  archbishops 
and  bishops,  from  which  the  pannei*s  proctors 
argue  thu*,  if  by  the  posterior  act  of  parliament 
in  anno  1GS3,  the  invasion  and  violence  done  to 
archbishops  and  bishops  is  not  punishable  with 
the  pain  of  death,  but  only  ane  arbitrary  puf 
nishmenty  bow  is  it  possible  that  the  4  Act 
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Pari.  16  Ja.  6.  should  infer  the  pain  of  deatli  \ 
upon  the  invasion,  as  it  is  circuinstantiat  and 
libelled,  wherein  nothing  is  libelled  but  that 
the  archbishop  was  invaded,  who  was  a  privy 
counsellor,  and  not  the  qiialificatinn  that  is 
required  by  the  act  of  purliaoicnt,  that  it  wii& 
'for  doing  of  hii  raajesljr*s  service  ?  ' 

As  to  that  alleadgance,  Thdt  the  ptinncl  cun< 
^ot  condescend  upon  any  prii'ate  ground  of 
quarrel  or  other  reason  why  he  did  invaclc  the 
archbishop  :  It  is  answered,  if  this  allcadgance 
tvere  sustained,  it  were  contrar  to  the  act  of 
parliament  libelled  upon,  which  does  not  re- 
quire the  pannel  to  prove,  but  says  that  it  must 
be  tried  and  verified,  that  the  invasion  was  for 
doing  of  his  majesty's  service;  and  so  his  ma- 
jesty's advocate  must  prove  the  samen  by  a 
clear  ard  positive  probation,  as  a  point  in  mat- 
ter of  fact. 

As  to  that  pretence  that  the  pannel  did  glory 
that  he  had  committed  the  fact  and  invasion 
libelled,  and  endeavoured  \n  justify  the  same, ' 
and  persoaiie  otiiers  that  it  w  as  lawful :  It  is 
iduphed,  Tiiat  as  the  saids  quali6cations  are  al- 
together disowned,  so  they  are  no  ways  the 
tjaa I  ideations  in  matter  of  fact  required  by  the 
act  of  parliament,  viz.  That  the  invasion  and 
Violence  was  for  doing  of  his  majesty's  ^rvice, 
which  is  indispensibly  required  upon  the  rea- 
Isons  abovemt^ntioned,  o(herways  the  act  of 
parliament  should  have  sfiid  no  more,  but  that 
all  invasions  of  his  majesty^s  privy  c^iunsellors, 
t>r  other  ofRcers,  should  be  punished  with  the 
pain  of  death;  whereas  the  act  of  parliament 
thought  it  fit,  necessar  and  just  for  all  mens 
.security,  that  a  single  act  of  invasion  of  any  of 
his  majesty's  officers,  however  it  might  be  pu- 
nished pana  arbitraria,  yet  should  not  import 
or  infer  tl>e  pain  of  death. 

In  sua  far  as  the  Dittay  is  founded  upon  the 
common  law,  and  that  it  is  Assatsinwn,  in 
which  *  Conatus  et  atteniatttm  habentur  pro 
'  cnmine  consummato :'  It  is  answered,  the 
Dittay  is  no  way^  relevant,  because  it  is  not 
founded  upon  any  law  or  act  of  parliament  of 
this  kingdom.  And  the  cnmiBon  Roman  law 
cannot  be  the  foundation  of  criminal  Dittays, 
whereby  to  draw  in  hazard  the  lives  of  anv  of 
liis  majesty's  subjects.  Like  as  there  is  ciear, 
express  and  positive/acts  of  parliament  to  the 
contrar,  as  the  48  act  of  pari.  3  Ja.  act  79 
pari.  9  Ja.  4.  Declaring  that  the  laws  of  no 
other  realm  are  to  be  regarded,  especially 
whereupon  to  found  criminal  indictments. 
And  albeit  by  the  common  law  Conafus  in 
homicidio  especially  where  it  was  homicidium 
dolotumj  and  desii^ned  to  be  committed  '  prodi- 
'  torie  et  per  iosidias'  w«is  punished  as  Crimen 
ronmmmatum ;  yet  all  lawyers  agree,  as  may 
appear  by  Julius  Clarus,  Quest.  102,  Farm. 
Quest.  80,  and  by  the  authoriiie^  by  them  cited, 
That  by  the  gpner?!  custom  of  all  nations, '  in 

*  omni  genere  hptpicidit  affectus  conatus  et  at- 

*  tentatum*  is  not  punishable  *  poena  ordinaria 

*  delicti/  ^nd  so  cannot  infer  a  capital  punish> 
laeiit  or  pain  of  death,  as  i«  concluded  in  this 
indictment.    As  to  that  pretence  thnt  thcxrime 
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libelled  is  the  crime  of  assassination,  io   wbich 

*  nndus  cOnalus*  ik  sufficient,  especially  *  si 
'  devencrit  ad  actum  proxiinum:*  It  is  answer* 
cd,  priwo.  That  all  hiw vers  agree  in  this,  tliat 
••crmitn  assa^inii*  is  only  where  a  person  does 
kire  or  conduce  aiioiher  to  commit  the  same 

*  inierveiiieiite  prctio.'    ^'\ud  for  which  Julias 
Clarus,  §  Assasiuium,    wheft;  he   sf>   dcscrives 
the  crime.     And  Matheub  dc   Cruiiinibus  does 
so  de^crive  tlic  &aiae,,and  docs  expressly  assert 
that  unless  money  or  reward  intervene,  the 
crime  of  assassination  cannot  be  commiLted, 
where  the  words  are,  *  Crcdideram  tamen  nisi 
'  merce  certa  et  sccleri  proposita  et  coo^tuta 
'  fuerit  sive  in  specie  scu  carp  ore  sire  in   pccu- 
'  nia  uumerata  non  posse  cmm  videri  assasi- 
'  nium.'    And  there  is  no  latv^cr  extant   did 
ever  otherways  descrire  the  crime ;  ainl  there 
•is  great  reason  why  money  or  reward  should 

he  considered  in  the  constitutioii  of  this  crime, 
because  the  law  did  consider  the  crime  with 
respect  to  the  haxard ;  and  the  hazard  lay  where 
persons  were  hired  or  conduced  by  inficjels  giy- 
ing  n)0Dey  or  other  reward  to  kill  Chnsti^ns. 
And  albeit  even  in  the  proper  crime  of  assassi- 
nation itself  in  some  particular  nations,  whera 
the  said  crime  was  too  frequent,  as  in  Italy, 
Conatus  is  puni^iaUe:  Yet  Julius  Clams  m 
the  same  §  and  others  does  maintain,  that  bj 
the  general  custom  of  most  nations,  in  the  pre- 
cise crime  of  assa^i nation,  <  Conatus  seu  atten- 

*  tatum*  is  not  punishable  with  the  pain  of 
death.  Hut  the  pannel  has  no  reason  to  insist 
upon  this;  the  matter  of  fact  libelled  being  oo 
wajs  the  crime  of  assassination,  but  only  tliat 
which  lawyers  call  a  design  to  commit  murder, 
proditorie  et  per  imidias.  In  wliich  all  agree, 
that  by  the  custom  of  all  nations  *  Conatus 
'  faciendi  non  rcputatur  pro  facto/ 

As  to  that  point  of  the  Dittay  fimnded  upon 
the  mutilation  of  the  deceast  bishop  of  Orkney, 
conform  to  the  28  act  pari.  3  James  4.  It  is 
answered,  that  denying  that  the  deceast  bishop 
of  Orkney  was  mutilate  so,  albeit  it  could  be 
proven,  it  cannot  infer  the  pain  of  death ;  Firsr, 
because  it  is  clear  by  the  said  act  of  parlia* 
ment,  tliat  it  is  not  in  the  case  of  mutilation, 
but  demembration.  And  it  were  a  strange 
imagination  to  think  that  if  a  party  were  moti- 
late,  or  lost  a  finger,  that  the  pskiu  of  death 
could  be  inferred.  And  there  is  a  great  diffe- 
rence betwixt  mutilation  and  demembration : 
Mutilation  being  only  ane  iualulity  or  privation 
of  the  use  ;  whereas  demembrariou  is  the  intire 
loss  of  the  member.  And  it  is  a  principle  in 
law,  that  acts  of  parliament,  especially  <  in  casu 
'  criminule  et  capitate,'  cannot  be  extended 
'  de  casu   in  cn^utn  ctjum  ex  veritate  vel  p&ri- 

*  tate  raiioiiis  j'  and  that '  Cortici  verborum 
^  adhereitdum  est  et  Ca^uv  uuiib^us  babetur  pro 
'  om'ssa/  And  here  there  is  no  parity  of  rea- 
son, both  the  preju  lice  and  deiormity  being  far 
greater  in  demembration  than  nautilation. 

And  >A  hcreas  it  is  pretended,  Tliat  though 
the  pannelV  confession  had  been  *  elicite  tub 

*  spe  impunitatis*  that  yet  it  is  not  sufficient 
whcreupou  t>>  liber litc  frjsn   capitul  puuidh« 
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ncnc,  btcwMi  •  jUdy  otnnot  feaiit  a  crinic: 
Aild  thtt  BoMtut  and  othars  are  clear.  That 
noiwithiiaiullog  of  aa/  such  oonfeBsioD  upon 
ptomiM  of  impnoityy  yet  a  judge  mkht  and 
oogbl  to  ooulenm  '  ad  pcuiam   oraiQariam 

*  delicti ;'  it  it  aoiirered,  The  pretence  doei 
not  eleid  the  deteoe,  because,  aappoeiog  it 
iboold   be   proven   that  the  ooaiiaMon  wat 

*  elioite  mb  tpe  venus,'  and  apon  aiiuraooe  of 
life :  Sueh  a  oonfbtHon  ao  elioite,  cannot  be  a 
IQMnd  wherenpon  to  violate  the  fiuth  and  im- 
ponitv  given;  and  far  lest  can  tncb  a  confet- 
tiun  (though  anj  could  be  proven)  being  re- 
traoted  be  considered  as  a  confession :  And  as 
to  which  law  and  lawjeri  are  very  dear  and 
positive.    The  law  is,  *  Lex.  S«  Cod.  de  custode 

*  reecun,'  and  lawyers,  as  maj  appear  by 
liathrus  de  Criminibus«  Quest,  16,  where  his 
express  words  are,  '  Querunt  an  Conlessio 
'  nrbmissa  iaipnnitate  et  spe  veniss  eiicita  sa& 
<  nciet  ad   ooadeanandooi?   Reepoodeoduai, 

*  Non  sufficieie,  tametsi  enini  in  Jndicis  potee* 

*  tale  non  sit  promittere  impunitatem  adeoqoe 
'  ex  promissione  non  obligator,  taaen  dolo 

*  extorta  est,  et  per  banc  fraudeoi  etiam  iono- 
'  centos  iJlaqueari  possunt.'  And  Bossius  in 
that  title  De  Confieasii,  after  he  hu  stated  the 
case,  resolves  it  thus,  '  Tutius  tamen  est  at  di- 
*camus  requirere   perseverantiam   et  est  ex 

*  mence  Docaoruin  et  cum  ratione  ouin  negari 

*  non  potest  quin  talis  Confessio  sitoEiumbreta,' 
and  savs,  it  were  against  humanity  itself  to  con- 
demn '  ad  pnnam  ordinariam  delicti'  in  such  a 


And  .(nlius  Clarus,  cited  behisviyesty's 
advocate,  says,  <  Ego  ooo  oondemaarem  ad 
*  mortem,'  and  which  is  indeed  the  constant 
and  irrefragsble  opinion  of  all  lawyers,  and 
practice  of  aH  criasinal  tribunals.  And  wher^ 
as  it  is  pretended,  that  Julins  Clarus  subjoins 
these  words,  <  Nisi  aliia  indiciis  sit  gravatus»' 
and  his*  mi^ty's  advocate  condesoends  upon 
*  several  presumptions:  It  is  answered,  that  if 
his  majesty's  advocate  will  lay  aside  the  con- 
fession, and  adduce  such  a  presumptive  proba- 
tion, whereupon  tlie  pannel  may  be  condeoinedy 
then  he  may  plead  the  benefit  of  that  aualifica- 
tion:  But  the  presumptions  condescenoed  upon 
any  remote  coi^ectares,  and  no  ways  oonclod* 
inp;  and  the  pannel  after  the  alled^Ml  com- 
nittuig  of  the  fiwt,  did  return  and  live  peace- 
ably for  sei^ral  yenrs,  and  denys  the  fact,  and 
cannot  o^herways  be  jconvict  tnereod  And  if 
any  preCcniW  confession  should  be  made  use 
of,  either  per  ss,  or  in  wutdum  adsuaiciili,  it 
cannot  be  divided  from  the  quality  under  wluch 
it  was  granted,  which  the  pannel  oflenTto  prove, 
was  upon  express  assurance.  And  whereas  it 
is  pretended,  that  the  granting  of  ane  assurance 
and  impunity  is  upon  the  matter  a  remission 
wliich  no  inferior  judge  ean  grant,  but  that  not- 
.withstanding  he  may  and  ought  to  condemn ; 
it  is  answered,  pnma^  it  will  appear  by  the  pro- 
.llation  of  what  character  and  qiality  the 
greater  of  the  assuranee  was. 

Scio.  Lawyers  do  not  consider  wliether  a 
igepotesi  vtrnimm  coaccdkre,  or  remit  a  crime: 
It  a  coolcasioa  being  tikiit  tub  spc  vwmg  is 
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not  a  full  and  absolute  confin^ion,  but  a  quali- 
fied, and  cannot  be  made  use  of,  and  the 
quali^  not  performed  itnd  made  good.  And  it 
were  a  prejudice  to  public  interest,  nnd  a  way 
to  preclude  the  ingenuity  of  all  confessors,  if 
notwithstanding  of  the  interposition  of  public 
faith  and  the  granting  of  assurances,  aiul  tha 
eliciting  of  confessions  ju^  tpt  venia^  these  con- 
fe»sioos  nought  be  made  use  of,  and  the  quality 
and  condition  upeu  which  it  was  omitted  si* 
together  neglected,  which  is  downright  incon* 
sisteot  with  ihe  opinion  of  Uwyers  and  tlie 
practices  and  customs  of  criminal  judicatories. 

As  to  what  is  pretended,  that  though  this 
confession  he  not  emitted  before  tlie  lords  of 
judiciary,  yet  it  was  not  extri|}ndicial  or  re- 
vocable, because  it  was  deliberately  given,  and 
before  a  committee,  who  had  authority  from 
tlie  lords  of  hii  maiesty's  privy  council  s  It  is 
answered,  this  point  is  of  extraordinary  import- 
aoqe  and  consequence,  as  to  the  lives  ana  fisr- 
tuaes  of  his  majesty's  subjects,  and  as  to  the 
lords  of  justiciary  and  the  procedure  of  the  in- 
quest, who  are  judges  to  the  probation ;  and 
therefore  it  is  represented  in  behhlf  of  the  pau» 
nel.  That  admitting  any  pretended  confession 
should  be  produceq,  yet  if  it  was  not  emitted 
before  the  lords  of  jusciciery  it  is  not  a  judi- 
cial but  ane  extrajudicial  confession,  €t  fiium 
momfa^it  as  to  the  probation  of  the  crime.  As 
to  which,  pTiMo,  There  is  an  universal  conoord 
in  the  opinion  of  all  lawyers,  and  in  the  prac- 
tice and  customs  of  crimmal  judicatories  and 
as  to  which  the  lords  of  jntticiary  are  desired  to 
cast  their  eye  upon  aU  who  have  written  upon 
this  poiot.  And  as  Clarus  savs,  '  Non  in« 
'  venies  disseutientcm  in  munJo;'  and  it  is 
strange  that  all  lawyers  and  the  custom  of  all 
nations  should  have  hallucinat  in  this  point* 
For  which  the  pannel's  proctors  cites  Julius 
Clarus,  Quest.  54  Farin.  Quest.  81,  and  many 
otheia. 

3do.  lAwyers  are  likeways  clear,  that  con* 
finsimii  emitted  *  coram  judice  competente  sed 

*  aoQ  sadente  pro  tribunaliJ  is  hut  ane  extra- 
judicial confession,  and  mucn  more  where  it  i* 
'  confessio  emissa  coram  judice  incompetente.' 
And  when  the  qilestion  is,  who  is  to  be  repute 
judex  incomfelenii  it  is  positively  resolved. 
That  cmmeetudes  it  iecempttent  who  could  not 
proceed  ed  condemnamdum^  as  to  the  crime 
anent  which  the  confiession  is  emitted.  Aud 
certainly  though  any  confessiuq  were  produced 
emitted  before  a  committee  of  the  lords  of 
privy  council,  they  have  no  criminal  jurisdic- 
tion so  as  to  proceed  '  ad  cQudemnandum  in 

*  criinine  oapitale ;'  that  being  clear  by  Craig, 
di^  8,  that '  ex  eorum  Statutis  nee  pericolum 
'vitiB,   hereditatis   aut    omnium   fbrtunamm 

*  Sttbire  poisa/  And  whereas  it  is  uiiged  thai. 
the  lords  of  Privy  Council  have  a  mixed  jurist 
dicuon,  and  maj  pmeeed  be  way  of  precog- 
nition *  et  per  modum  inouiBitionis^^  and  aMV 
resolve  doubtful  cases  ana  quali^  aeotences : 
It  is  answered,  That  it  is  not  denied  but  iba 
lords  of  privy  council  have  and  do  very  well 

,  deserve  umt  jurisdiation ;  but  ■»  to  craMo*^ 
4L 


probftlibiH  and  who  mm  ib  fiocndiip«* 
:iii4  wlioM  cooacieocM  tM  t»b«  Mtia&id  ttMl 
iosiffiicCMl  M  to  1I10  wft||  niADaer,  ottodttiniw 
umI  teniif  wboreupoa  tuob  uwrfririoni  «ii» 
fiioito;  ftll  whiob  we  oonoeaW.tBlKre  tbopfe  m 
iKHhtog  prodiicod  to.  then  but  a  copftura 
uik«D  widuNii  their  pres«m»  oapociiiHy  Memg 
ilie  paimd  »II«m<m  aod  ol^  to  poro  Uwt 
MVMtil  iMtmi  or  fiKt  vmI  other  fiwrwmbw, 
were  condescetidod  upon  ood  dockiod,  d< 
of  fihidi  sre  tnemioned  in  thtt  pWoodud 
fessiou ;  ft)l  which  ftiiooM  fa0fio*heen  loirrt, 
could  not  be  divided  m  beioK  ki  ortiadboptf  1 

And  whereat  it  is  pretended  that  d< 
pronounced  before  Ijorda  o^  tBurnm^  m  Pr^ 
Min  prok^im ;  whereofwo  ■■binrt  mmf 
ottcht  to  condemn :  H  ti  onewervd*  the 
meiit  is  tn  eiof^ria  dii/Mifw/e,  and  doei  iMit  1 
cern  the  maner  of  ooofcouon^  and  it  tmky  m 
the  special  ca«e  of  fahehood,  and  that  opoa  a 
speciat  leason,  beeaoM  tkt  investipatiOB  of 
faltehood  depended  upoo  » trial  and  ooaooanr 
of  many  ami  tbleot  preinnptiont,  which  ttnjr 
require  a  long  cmct  or  time  and  osaaunatioa 
of  parties  and  wttnciiet.  It  wore  impoeuhlc 
chut  ftuch  trials  could  be  nddooad  before  ano  in- 
9«est ;   th«ee  depending  leveral  jean  mmtkf 
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jtirisdicfion  in  capital  crimes,  it  is  onlt  oom- 
petent  to  the  lords  of  justiciary?  And  the  pre* 
eognitiona,  or  previous  inouisittonti  tend  not 
aJ  rondernnaiiontnty  bat  oni v  as  to  ibis,  wtte^ 
ther  tn  stop  or  remit  to  the  lords  of  josttciary. 
And  nothing  is  ^iisidered  as  a  judictiilxoofes^ 
ston,  but  #here  there  isffrmotug  ^r^tinn^  and 
where  a  party  is  called  *  coram  judtce  compe- 
<  tente,'  and' Is  *  sob  instante  periculo  vii«,* 
and  knows  that  the  infallible  itnport  of  his 
confession  is  to  that  very  effect  tor  bis  con- 
dennmtiort,  none  of  which  can  be  pretended 
where  the  confession  is  emitted,  <  coram  jndtea 
'  incompctente  ad  oondemnandam/ 

And  wherras  it  is  allead|ted,  Ihat,  a  confes- 
sion in  the  opinion  of  lawyers  cannot  be  r^ 
tracted,  naless  the  party  could  docerede  emtre^ 
and  poree  his  innoceocy,  and  did  it  fjr  inamli- 
ttemti ;  It  is  answered,  the  alleadgance  is  ground- 
less ;  for  tboogh  confession  were  emitted  '  co- 
'  ^m  judicv  coropetenie  protribunali/  it  mitht 
be  retracted  es  inetmiinemil  if  he  were  able 
dbrrre  de  errttrt :  And  there  is  no  lawyer  ever 
required  it  in  otiier  terms.  But  where  the  con- 
frssion  is  emitted  '  coram  jodice  incompctente 
*  ffdero  non  factt  quoad  probationem  mdicti/ 
and  may  t>e  retracted  either  ex  inamtinenti  or 
rr  imiervaliOf  and  without  shewing  of  any 
trror  or  purging  of  innocence,  such  confessions 
in  law  amount  not  to  any  probation,  no  mote 
than  as  lawyers  irgue  if  the  depisitions  of 
witnesses  taken  in  tmojadicio  would  /uUm  fm- 
rere  either  in  *  easn  eiriie  ant  criminale  in  alio 
*jodicio/  And  certainly  there  is  less  reason 
Ibr  confessions  where  parties  disown  the  same, 
and  retracts  them  if  emitted  r  and  much  more 
here  where  tbe  pretended  confession  was  eUcUe 
tub  tpe  veniit,  so  far  was  the  pannel  from  think- 
ing that  tbe  rmittinf  of  thb  Confession  was  in 
order  to  condemnation,  specially  seeing  it  nei- 
ther is,  nor  can  be  proren,  that  tbe  said  pre> 
tended  concession  was  so  much  as  judicmOy 
{iren  in  face/>f  pnry-coundl,  where  bis  grace 
the  duke  of  Lauderdale,  being  then  his  ma- 
jesty's commissioner,  was  present :  And  though 
it  were,  the  panners  proctors  will  not  debate 
the  import  of  his  grace's  commission,  but  re- 
mits the  same  to  the  coimnission  itself,  in  case  it 
be  offered  to  be  preven,  that  the  confession  wab 
emitted  before  him,  and  the  lords  of  pri«}- 
council 

And  whereas  it  is  alleadgcd  thnt  the  act,  9 
pari,  kiog  James  6,  ordaining  nil  probation  to 
oe  led  in  presence  of  the  assize,  does  not  con- 
cern the  case,  and  is  tnisonderstor^fl,  seeing 
licre  the  confession  will  be  produced  in  pre- 
sence of  the  assize :  It  is  answered,  The  act  of 
parliament  is  clear  to  the  contrar,  and  can  ad- 
mit of  such  interpretation.  For  ubeit  the  nar- 
raDre  of  tbe  act  of  parliament  was  ooly  cauia 
fyiptilsiva,  and  the  statutory  part  of  the  act  of 
parliament  is  clear  and  positive,  that  all  proba- 
'tion  should  be  adtiv^ed  in  presence  of  the  os- 
ttze,  who  ^e  judges  of  the  probation.  And 
of  flJI  other  probation  there  is  the  greatest  rea- 
son, that  the  rery  act  of  confession  should  be 
ih  ^res^ce  of  the  assise,  who  ars  judges  to  the 


tmies  before  the  session  bsfcrs 
brought  to  a  close  t  aodthereforo  Iwr  and 
torn  in  that  ease  has  snstainod  a  dacmct  of  the 
Lords  of  session  as  a  probation  m  Jmdich  tw 
mttmle;  but  it  isabsolncoly  daoynd  that  it  woirid 
in  any  otbet  crime.  And  oertaialy  if  the  crimo 
of  theft  were  punned  civiUy  hafbcn  the  Lofdi 
of  session  ad  dmmmum  tt  itUeremtt  thoo^h  the 
theft  should  be  proven  or  oonfest  before  the 
Lords  of  session,  it  would  not  *  fidem  facere  in 
Jndrcio  criminale/  as  is  evident  by  the  antho* 
rity  of  lawyers  who  agree,  that  <  acta  piohasoiin 
in  uno  processo  fidem  non  faeit  in  alio  ;*  N^, 
which  is  more,  *  acta  probotoria  in  an»  peo- 
cesstt  fidem  non  fiicit  in  alio  processH  eorans 
eodem  Jodioe.'  Andast»tbeiosianoe.o^tht 
Pr^eiiqtie  of  Mac  Nabb,  tho  Pannel  oppoties 
the  same,  wherein  there  were  doposkmas  of 
witnesses ;  and  though tnany  times  in  thsad* 
journal  bookS|  the  eases  of  eonfeasions  emitted 
has  been  obtruded,  yet  it  cannot  be  insittioad 
that  ever  the  Lords  of  jnstlefnry  did  by  iatnr* 
loqnitor  sustain  the  same  is  pmbatson  |  hnt 
on  the  contrar  it  does  appear  iH'  tbe  ease  of 
Fmser,  in  the  year  1641>  tliat  sir  ThooMiS  Hope 
beiug  then  his  majesty's  advocate  deolamdi 
timt  a  confession  emitted  befbw  a  s^Uf  depnte 
i»ho  has  a  criminal  jurisdiction  in  some  oasns 
in  the  terms  nllowcd  by  law,  and  who  beyond 
all  doubt  is  judge  competent  per  flwdam  I'lifirf 
iffioaM ;  jfti  90  convinced  was  he^  that  it-  wat 
ane  extrajedicial  confession,  that  he  only  insisted 
therein  in  modum  tidminieuU,  and  joinai'  it  with 
the  other  probation  mentioned  in  chat  PmcH' 
que  which  was  per  te  convincing  and  snffieient ; 
As  also  sin^  his  majesty's  happy  restomticMi  in 
the  case  of  one  Robertson,  although  the  eois> 
fession  was  emitted  before  one  of  the  Lords  of 
justicarr  and  his  n^esty's  advocate  fer  thn 
time;  yethg  wasio  tmwhtotA  oftteiasatt> 
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cieocy  of  the  tamey  that  after  it  was  produced 
p«r  mdwn  prqhtttionii^  he  took  up  the  samea 
even  in  that  state  of  the  process  when  the 
aastte  was  sworn.  And  as  to  the  instance  of 
divmlt^  iu  I>svt(l*s  pmetiee,  it  deee  not  coneern 
the  point  of  iaw,  and  cannot  be  made  appear 
that  the  party  retracted  his  conresftKin ;  and  it 
is  a  Prdciigtu;  tliat  either  nMmm  or  nihii 
prabai.    In  respect  whereof^  &e. 

The  Lords  cominissiooers  of  josticiarie  con- 
tinue the  advising  of  tliis  debate  till  ihe  ninth 
day  of  Uui  instant,  at  two  o'clock  in  the  ntler- 
ooon ;  and  ordains  assizers  and  witnesses  to 
Attend  iik  person  under  tbe  pain  ofanehundreth 
merksi 

The  said  day  John  GraHam  post-master,  Pa* 
trick  Graham  Itis  hrothery-*— ^Ke^hofLudgu'^ 
harne,  Mnthew  Colril  «rriter  in  Edinburgh,  Alex> 
andefLevlngstone  ensign  to  captain  Wynfham^, 
Walter  Kennoway  merchant  in  Bdinhorgfa, 
James  Fletclier  df  rfew  Craalftonn,  Johii  Acb- 
moutie  ensign  to  theCastle  of  Edinburgh,  being 
ofttimes  called  to  have  comfieared  before  the 
Lords  Commissioners  of  justiciary  this  day  and 

Since  in  the  hour  of  cause  to  have  past  upon 
(r.  James  Mitchel's  assize,  as  they  ivho  wene 
lawAiIfy  cited  CO  hare  made  their  Bppeat«o<% 
for  the  effect  foresaid,  lawful  time  of  day  bidden, 
and  they  nor  none  of  them  enterand  nor  ap- 
pein^id ;  the  Lordsf  commissioners  and  jus(i> 
cianfe  therefore,  be  the  month  of  Gibert  Maif, 
macer  of  court,  decerned  and  adjudged,  tlie 
forenamed  persons  and  il^  ane  of  them  to  be 
hi  ane  unlaw  and  amerCewent  of  ane  handreth 
tneHks  Scott,  which  was  pronounced*  for  dooeti. 

Curia  Josticiariie  8.  D.  M.  Regis  tenta  in 
Preiforio  Burgi  de  Editiburgh,  Nono  tire 
MensisJnn.  1670,  Per  fidtaorabilcs  viros 
'Aminos  Archibalduiki  Primrose  de  Car- 
ingtomi  JustidariumOeneraletan,  Jacobom 
Fouclis  de  Cottntoun,  Robe rtom  Nairn  de 
Stratburd,  Joanneni  Lockhart  de  Cattle-^ 
biUk  Daridem  Mfoar  de  Ferrec>  et  l^io- 
mam  Murray  de  Gleadoick,  pommissio- 
narigs  Justiciaris  dlcti  S.  D.  N.  Regis. 

Curiu  legitime  ajflrmnin: 

IntnMS*  Mr.  J&mes  Mitchbl,  Prisoner. 

Indicted i^nd  accused  for  ti^^  crii^^  of  asaa- 
9Uiation,kinva(iing  of  privy  coonsellors,  miois- 
lysra  avd others,  ut  in. die  precedente. 

f^rtuer,  Sjr  Geoise  Mac  Kcnzie  of  Rose- 
hajsghi  ou^  sovereign  Lord's  advocate} 

Froclors  in,  i^e/^ac«,— sir  George  X^ckhart^ 
Mr.  John  Eleis,  Mr.  John  Steirart, 

The  Lords  Conunissioners  of  justiciary  hav-* 
iqg  considered  the  Dittay  and  debaie  reUtiog 
theietO)  find  that  article  of  the  Dittay  fo«odtfd 
upon  the  4tfa  act,  16  Pari,  king  J  times  6  bear- 
umthe  pnnnei's  invading  by  s£[>otin|;  and  firing 
of  a  pistol  at  his- grace  the  arctihishop  of  St. 
Aodre«rs»  m  pnvy  ooansellory  for  doing  of  hi4 
aHgeaty'e  tervipe^  relevantly  libeUed,  his  ma- 
jcaty'e  adeooat*-  ppoviag  the  presumption  in 
m  reply,  vji,    T^  the  F«ii^  ««>  that  he 


did  make  the  same  atteopipt  and  ievamn  be- 
cause of  the  archbishop  bb  persecuting  those 
Lhat  were  in  the  rebeUion  at  Peotland^  or  some 
words  to  that  purpose,  relevant  to  incur  (he 
pain  contained  in  the  foresaid  act  of  partial 
ment,  and  remit  the  sameii  to  ihe  knowledge  of 
ane  assiM. 

And  likewise  find  that  part  of  the  Dittay 
ai>ent  the  invading  of  bishops  and  ministers, 
relevant  to  infer  ane  arbitrary  punishment,  and' 
remit  the  samen  to  the  knowledge  of  en -assize. 

And  siclike  that  article  of  the  Dittay  aneac 
the  invading,  wounding  and  mutilating  of  the 
bishop  of  Orkney,  relevant  to  injfer  ane  arbi« 
trary  piiniabment)  and  remit  the  samen  to  the 
knowledge  of  an  assise. 

And  also  having  considered  that  ^rt  of  ttie 
debate  anent  the  panhel's  confession  made  and 
emitted  before  i^ne  convmijttee ••appointed-  by 
authority  of  council  to  receive  itj  and  thereafter 
adhered  to  and  renewed  in  presence  of  hi^ 
majesty's  high  commissioner  and  lords  of  prri'j 
council  convened  iu  council,  liod  it  is  judicial 
and  cannpt  he  retracted. 

And  also  having  considered  the  debate  fmd 
Defence  against  the  said  coiifession,  viz.  That 
the  same  was  emitted  upon  promise  or  assu- 
rance of  impunity  of  life  and  limb,  find  the 
samen  relevant  to  secure  the  pahoel  as  to  Hf^ 
and  limb,  reserving  to  the  Commissioners  of 
ju»ticiar)f  to  iafiiet  seob  arhitraiy  poniahiiient 
AS  they  shall  think  fit^  io  case  (he  defence  shaV 
be  proven,  and  remits  the  umttt  to  the  know- 
ledge of  ane  asaifle. 

Aiiie.'  'GerdoB  of  Cairacborrosre,  David 
Burnet,  merohant  in  Ediobafgh,  James  Wood 
at  the  €oUege  Porty  Ghaii.,  David  Forsyth^ 
taylor,  Robem  Gampbei,  apotheeaiTv  eaptai^ 
AndrewDiek, David iBruce, gent.,  John  Uayqf 
Saro.  ThonaeOomliey  vianwr,  Mr.  Aleaasider 
Aohmovtie,  ensigoe,  eapt.  John  fiianing, 
vkKoeir,  Alexander  Levingaione,  ensigne,  Wil- 
liam Steinson  younger,  merchant,  Charles  Scot 
of  Bonnieconn,  Feitt  Wisharty  lieutenant. 
IFhe  aeiise  lawfoHy  sworn,  •  no  objeetioB  in  tbe 
ooncrar: 

His  majestyW  odvocaie  for  probation,  addooed 
ihe  pannel's  own  Confession,  with  the  witnesees 
after  deponing ;  of  the  whiik  Coofeasiooy  the 
tenlbr  foHows : 

*  Edinburgh,  10  Feb.  t6t4.  In  presence 
of  the  lord  chancellor,  lord  register,  lord  ad- 
vocate, and  thesourer  depute,  Mr.  James 
A][itchel,  prisoner,  beingcalled,  did  freely  con- 
fess he  was  the  person  who'shot  the  pi>tol  at 
the  arcb!)ishopof$t.  Andrews,  when  the  bishop 
of  Orkney  was  hurt  thereby,  in  the  year  166B, 
and  depones  upon  oath,  tfaatnobvm^creartire 
did  persuade  him  to  it,  or  was  upon  the  knbw- 
ledge  of  it.  8ie  mbaerititur,  James  Mitchel, 
Rothes,  A.  Primrose,  John  Nisber,  Ch.  Mait- 
land.' 

Muster  William  Fattnon,  advocate,  purged 
of  partial  connsel,  and  spiemoly  sworn,  4p- 
poneSy  he  met  a  man  with  a  pistol  io  his  haiid 
m  Bl^-frieK  Wynd,.iiiuQe4iAtely   after  t)»e 
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pistol  WB9  fiMt'  «t  the  archlibbopi  bat  knows 
not  the  pan  net,  nor  if  be  was  the  person  that 
shot.  And  this  is  the  troth  as  he  shall  answer 
to  God. 

Patrick  VtuuCf  keeper  of  the  Tolbuitb  qi 
Edinbur^y  purged  of  partial  counsel*  and  so- 
leesnly  sworn,  ctepones.  That  «  daj  or  two  be- 
fore or  after  die  pannel  was  esamioed  be  the 
oooooily  he  onofessed  to  the  deponent,  that  he 
shot  a  pistol  at  the  archbishop  of  saiiit  Aor 
dnws,  and  escaped  down  Black-frier  Wjnd, 
and  went  op  the  Cowe-gete  and  into  Mr.  Ro» 
bert  Fei)gusoo*s  bouse,  and  put  on  a  periwig, 
•od  then  came  to  the  street  and  searched  for 
the  man  tlMt  shot  the  pistol.  Being  demanded  if 
be  lieard  Mr.  Jamee  Mitcbel  jostify  the  deed  : 
be  depones  be  remembers  it  not. 

Mr.  John  Vante,  son  to  the  keeper  of  the 
Tolbuith,  parsed  and  sworn  :  being  interrogate, 
if  be  heard  toe  pannel  acknowled^  the  deed 
of  shooting  at  the  bi&faop,  or  defend  it,  depones, 
That  being  in  conference  with  the  pannel  in 
.the  prison-house,  he  inquired  at  him  how  he  or 
any  man  could  be  accessary  to  so  impious  ane 
act,  as  CO  kill  a  man  in  cola  blood  who  had  not 
wronged  him ;  he  said  it  was  not  in  cold  blood ; 
for  the  blood  of  the  saints  was  reikirig  at  the 
cross  of  £dinbui|^ 

«M»  bishop  of  Galiamay^  being  purged  of 
uartial  connsel,  sworn  and  eianiocd,  depones^ 
That 'the  first  time  heeaw  the  pannel  was  in  sir 
William  Sharp's  outer  rooni  when  he  saw  a 
fMStol,  which  ^fm  said  to  be  take»  from  him, 
oneaf  which  (as  be  toppotes)  there  were  three 
betts  udieB)  and  that  the  pistol  was  like  to  the 
palol  podncid.  Depones  that  at  that  time  the 
paanrl  did  not  oanlem  mty  gailt,  hot  Beamed  lo 
M  in  a  great  coMlcraation^iiad  feU  a  smsbllog. 
And  that  the  deponer  hearing  that  he  bad  made 
a  confrmion,  went  to  prison  to  speak  to  him 
about  it,  who  acknowledged  to  the  deponent^ 
4bat  be  had  made  conlession  of  that  attempt 
against  she  afebfaisboa  befims  the  chaaaeUor, 
and  some  oCbeis  of  the  council ;  and  that  ha 
bad  hopes  of  life,  aad  desired  the  deponent 
$9  intercede  for  him.  And  the  deponent 
'  baviag  asked  him  how  he  could  do  such  a  deed 
^against  ane  innocent  man :  he  answered,  that 
be  thought  him  ane  enemy  to  the  godlie,  and 
^hatthey  could  not  be  in  security  so  long  as  he 
wes  alive.  And  the  deponer  having  inquired 
of  Jiim  if  be  was  sorry  for  it ;  he  did  not  say  he 
was  sorry  for  it,  but  iflt  were  to  do  again  he 
would  not  do  it  And  this  is  the  troth  as  be  shall 
atoswer  to  God. 

Dr«.  CiWifsydar-  Jrem,  parged  of  partial 
aoeasel^.  and  eelaawiy  sworn,  depones,  that  be 
waa  the  fimt  soz|Kaoa  that  oame  to  the  bishop 
of  Orkn^  after  he  bad  reoeiTed  the  shot,  and 
that  he  did  see  a  ball  fall  out  of  his  sleeve, 
so  that  be  knew  that  it  was  with  a  shot, 
and  that  the  bones  wete  fractured,  and  that 
they  cured  him  so  as  he  was  able  to  lift  his 
hand  towards  his  head;  but  there  was  still 
scales  coofing  out  of  the  ori6oe  of  die  wound. 


Depones,  the  bishop  said  be  got  the  i^nond 
when  he  was  laying  bis  ban^  upon  the  aicb* 
bishop's  coach. 


Mm  JottUf  soff  eon,  paige^  sworn  aad 
mined,  depones,  That  be  was  called  to  the 
bishop  of  Orkneys  care,  aad  that  be  had  m 
wound  betwiat  the  wrist  and  the  elbow,  which 
did  cast  oat  several  small  hoaes  at  the  two 
small  orifices ;  and  that  the  bishop  was  not 
able  to  Hft  bb  band  towards  his  head. 

« 

WiUmn  Bortkmieh,  soiigeoo^  puiged  of  par- 
tial counsel,  solemnly  sworn  and  examined, 
depones,  cooformis  to  John  Jossie  in  aU  things^ 

John  earl  of  JBolAes,  lord  high  cbancelior  of 
Scotland,  being  sworn,  and  the  confessioo  nodcr 
Blaster  JasMS  Mitohd's  hand  be^ig  shown  to 
him,  depones  be  was  present  and  saw  Mr. 
James  Mitchel  sabscribe  that  paper;  aad  da- 
pooes  that  he  beard  him  make  the  confiwiino 
contained  therein,  and  that  be  thereafter  beaid 
him  ratify  the  same  at  the  cooacil-bar,  in  ore- 
sence  of  tlie  king's  commissioner  aod  lonu  of 

Erivy  council  sitting  in  council,  and  that  his 
trdship  subscribed  the  said  confession.  De- 
pones, that  his  lordship  the  atlvocate^  and  The- 
saurer  Depute,  were  appointed  by  the  privj 
council  to  examine  Mr.  James  Mitcbel.  And 
being  intemgpite,  if  afUr  they  bad  removed  the 

Kannel  to  the  coonctl-cbamber,  whether  or  not 
is  lordship  did  ofier  to  the  pannel  npoii  lis 
confession  to  secure  his  life  in  these  words,  np- 
on  his  lordship's  life,  honour  and  reputatioD  s 
depones,  that  be  did  not  at  all  give  anv  assii- 
ranoe  to  the  pannel  for  his  life;  and  that  the 
pannel  never  sought  any  such  assurance  from 
bim :  and  his  lordship  does  not  remember  that 
there  was  any  warrant  given  by  tbe^ooaacil  to 
his  lordship  for  that  effect ;  andf  If  tlim  be  any 
expressions  in  any  paper  which  may  seem  to 
infer  any  thing  to  the  contrary,  his  lordship 
conceives  it  hu  been  insert  opoo  some  mi»> 
take. 

Chdrks  Maitkiu^  of  Hatton,  lord  tbesaarer 
depute,  being  sworn,  and  the  confession  under 
Mr.  James  Mitchers  band  being  shewn  tmto  bis 
lordship,  depones  he  waa  present  when  Mr. 
James  Mitchel  made  that  confession,  and  hb 
lordship  first  beard  him  make  it  verbally,  and 
then  he  saw  bim  suhscrive  it;  and  that  bis 
lordship  subsorived  it  also^  and  at  that  tiOBe 
there  was  nothing  spoken  of  anv  assurance:  buff 
when  the  pannel  was  asked  by  some  of  tbe 
committee,  upon  what . account  he  ooamiilted 
that  fact ;  at  first  he  seemed  unwilling  lo  oaswer, 
but  thereafter  said,  it  was  becaase  theardw 
bishop  is  ane  enemy  to  the  good  people  or  gpdiy 
people  in  the  west.  Depones,  that  witfain  feftr 
days  thereafter,  at  a  meeting  of  the  eooncil, 
where  the  duke  Laoderdale  then  bis  majeaiys 
commissioner  was  present^  the  paaael  bc»g 
brought  to  the  bar,  and  the  oonfessioD  pro* 
duced  being  shewn  to  bim,  he  acknowledged 
the  same  to  be  his  baud  vrriting ;  adhered  noto 
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anil  rtn^wcfl  the  Moie  in  prevenoe  of  his  ina- 
jesty^ft  cflmmiMioiier  And  oouocJi :  and  depoBM 
UiAt  be  did  iiot  bear  the  pannel  either  seek  es- 
•vriioce  of  his  life,  or  mtiy  other  person  ofler  the 
saine  to  him. 

John  duke  of  iMuderdaU^  being  sworn, 
depoD^Sf  That  his  grace  was  present  as  the 
king's  comuAissiouer  in  council,  when  .  Mr. 
James  Mitdiei  was  brongbt  in  the  bar.  De* 
poi/s  his  grace  saw  (he  panneTs  former  con- 
fes»ion  made  at  the  committee  of  council 
sliewn  to  him,  and  he  acknowledged  it  tn  be 
his  confession,  and  ihat  lie  did  adhere  thereto 
and  renew  the  same  in  pretence  of  his  grace 
and  the  council.  His  grace  heard  no  assurance 
siven  to  lum,  and  thai  his  grace  did  not  give 
him  any  assurance,  nor  gave  commission  to 
xny  others  co  give  him  any  assurance,  and 
could  not  do  it,  having  no  particular  warrant 
from  his  majesty  lor  that  eSect. 

JameSf  archbishop  of  'Saint  Andrewty  being 
sworn,  depon*ii,  That  that  day  thiit  ttie  pannel 
did  fire  a  pistol  at  his  enice,  be  had  a  view  of 
him  passing  from  the  coach  and  crossing  tlie 
street,  which  had  such  impression  upon  his 
grace,  that  npon  the  first  sight  be  saw  of  him 
after  he  was  taken,  he  knew  him,  to  be  the 
person  who  shot  the  shot.  Depoo*s,  his  grace 
saw  him  at  the  eonncil-bar  in  presence  of  bis 
msgesty's  commissioner  and  the  council  ac- 
knowledge his  confession  made  before  the 
committee,  and  heard  him  adiiere  thereto  and 
renew  the  samen ;  and  there  vfas  no  assurance 
of  life  Etren  him^  nor  any  sought  bv  him  tjiere. 
Depon  s,  that  Ins  grace  himself  did  never  give 
him  any  assurance,  nor  give  warrant  to  any 
others  to  do  it :  only  he  promised  at  his  first 
ukiDg,  that  if  he  would  freely  confess  the  fault, 
and  express  bis  repentance  for  the  same  at  that 
time,  witliout  farther  troubling  judicatones 
therein,  his  grace  would  use  his  D«t  endea- 
vour to  favour  htm,  or  else  leave  him  to  justice: 
But  that  he  either  pve  him  assurance,  or  gave 
warrant  to  any  to  gite  it|  it  is  a  false  and  ma- 
licious calunmy ;  and  that  hn  graee  made  no 
promise. to  NidiQll  Somerrel  other  than  that  it 
was  best  to  make  a  free  confession.  And  this 
is  the  truth,  as  he  shali  answer  to  God. 

Tlie  pannelj  Mr.  James  Mitchel,  after  tweai^ 
ingof  the  assize,  produced  ane  copy  of  ane 
pretended  act  of  council,  and  craved  that  the 
register  of  council  containing  the  said  act  might 
be  prodooed*  And  after  the  examination  and 
dbpouiions  of  the  witnesses  upon  ibe  Dittay 
and  exculpation,  the  pannel  and  his  proctors 
farther  urged,  that  the  register  of  coancil 
might  be  prodnced.  Seeing  the  pannel  pro- 
daced  ane  iastnraient  against  Mr.  Thomas 
Hay,  one  of  the  clerks  of  council,  for  giving 
ane  extract  thereof;  and  the  pannel  and  bis 
proctors  allcdged,  that  the  register  of  ooumril 
containing  th«  said  act  was  prodaoed  in  court 
the  day  before,  and  that  the  said  act  was  read 
by  tevera}  member*  of  court ;  and  being  once 
pfwtoeed,  and  ane  instrnment  taken  agatnst 
one  of  Um  clerks  of  oooooily  «h»  iritli  the 
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other  derk  were  cited  as  witnefsee  hy  hh  mil* 
jesiy'e  advocate,  the  clerks  ooghc  to  be  ordain- 
ed etcher  to  give  ane  extract  or  produpe  the 
register  containing  the  aforesaid  act ;  and  the 
pannai  and  bis  proctors  desire  to  be  heard  in 
wnt  upon  the  said  act  of  conncil. 

His  mijesty's  Advocate  answers,  That  be  was 
not  obliged  to  produce  a  reijjbtcr  for  the  Pan- 
nel ;  and  if  any  such  pretended  act  was,  be 
bhfluid  hav^  used  a  diligence  and  cited  the 
cltils  of  council  for  producing  of  ilie  registers, 
or  giving  any  extract ;  which  the  Pannel  not 
having  done  hk  cannot  he  allowed  a  diligence 
in  this  state  of  tlie  process.  And  if  any  such 
act  of  council  was,  it  was,  unwarrau table  and 
could  not  be  mtide  use  of,  after  (he  lord  Cbsn* 
cellor,  the  duke  of  Lauderdale,  the  lord  The- 
saurer  Depute,  and  other  lurdb  of  council  had 
deponed  that  there  was  no  such  assurance 
given,  as  is  either  pretended  L v  the  exculpa- 
tion, or  insinuate  by  the  pretended  act  of  coun- 
cil. And  be  the  copy  produced  it  is  evident, 
that  the  design  thereof  is  to  take  from  the  pan- 
nel any  pretended  fiivour  he  pleads;  and  if 
(he  act  be  founded  one,  it  cannot  be  divided; 
so  ihat  ane  meer  narrative  niiist  prove,  and  the 
statutorie  words  should  not  proves  especially 
seeing  there  is  nothing  more  notour  and  ordinar, 
than  lor  the  council  not  to  consider  a  narra- 
tive if  the  statutory  words  be  right.  And  as 
the  pannel  pretends  that  his  confmion  cannot 
be  divided  from  the  assurance  given*  but  that  it 
roust  taken  with  the  quality  ;  so  much  less  must 
this  act  be  divided*  And  the  pretended  net  it 
long  posterior  lo  the  paiinei's  confession,  and 
even  posterior  to  a  former  *dyet  in  the  justice 
court  appointed  for  the  paonel's  trial  for  the 
saidcrime«  And  farther,  no  such  assurance 
could  have  been  granted,  seemg  none  but  bis  ma- 
jesty can  grant  remissions. 

The  Pannel  and  his  Proctors  desired  the 
copy  produced  to  be  read. 

His  majesty's  Advocate  consents  to  the  read- 
ins  of  the  pretended  copy  of  the  Act  of  Coun- 
cil and  which  being  pablidy  read,  is  of  the 
tenor  following. 

Ediubttrifk,  March  U,  1674. 

•  ^'  The  Lord  Commissioner  his  grace,  and 
the  lords  of  his  majesty's  privy  coancil  having 
appointed  a  committee  or  council  to  examine 
Mr.  James  Mitchel,  prisoner  in  the  Tolbuithof 
Edinbiiigh ;  the  said  Mr«  James  being  brought 
before  the  said  committee,  did  nsake  a  tree 
and  voluntary  confieesion  of  his  accession  to 
the  rebellion,  nod  rising  in  anns  in  the  west ; 
and  that  after  he  l»ad  notice  of  die  sam^fce 
went  from  Edinburgh  with  colonel  Wallaoe  and 
otiiersy  and  joined  with  the  rebels  there,  and 
firom  thence  came  along,  and  was  «\ith  them 
until  the  night  before  the  fight  at  Pentland- 
hills ;  and  that  at  the  denre  of  Captain  Amot 
he  came  then  to  Bdinboigb  to  speak  to  some 
persons  there  coBcemiog  them.  Aad  btiiif 
exHaioed  npoo  tkm  atas^ipc  oinde  opon  tlir 
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pcr#Qo  or  lUv  arcUUsUop  of  )ic.  Aniii««i8,^|Ml 
who  tho%  tiitt  |uiiui  al  the  &4iii  urobbiAJiop, 
wbeu  thi^  i^iWiuf*  uf  OrLu«jr  M«ia  huri  ui  Uie 
luonih  0^  Juljf  i^«H  be  Uid  «iedi*re  tliul  ai  tUat 
limi^t  apfi  Uie  tWjr  (htu  Ue  Mid  Mlcmiit  nu 
madeh«  i»asiu  liie  tu^vu  ufl^uUubuifb;  and 
that  he  hud  bou^lit  the  pis'ol,  which  wua  about 
him  cltArged  with  three  balls  whrn  he  was  ap- 
prehended, aboot  that  time  vrhen  the  bi->hop 
was  shot,  from  Alexander  D)gan,  dn^er-iiraker 
in  Leithwynd  :  but  refuted  that  he  wns  the  pcr- 
•on  that  made  the  Mid  attempt  until  ht;x  ing  re- 
tired a  pace  wiih  one  of  the  said  committee,  he 
did  coul'ess  upon  his  knees  thnt  he  was  the 
person,  upon  astorance  pren  him  hy  one  of 
the  committee,  as  to  hts  life,  who  had  war- 
rant from  the  lord  commissioner  and  tlie 
council  to  grant  the  biitne.  And  did  there- 
after conf<P8S  freely,  before  all  Uie  lords 
chat  was  upon  the  said  com  mil  ice,  that  he 
•hut  the  for«;said  pistol  at  the  said  uichbiahop, 
and  did  subscribe  bis  confesision  in  presence  of 
the  said  committee,  which  is  also  subscribed 
bj  them.  And  thereafter  the  said  Mr.  Jumcs 
in  presence  of  the  coiumi!>!»i« mer  his  grace 
and  council,  did  renew  and  adhere  to  the  said 
confession,  both  as  to  the  accessiun  to  the  re- 
beUion  and  the  attempt  foresaid ;  and  acknow- 
ledged he  made  the  soid  attetnpt  because  he 
thought  that  the  ^aid  archbishop  had  aue  hand 
in  troubling  and  persecuting  those  that  were 
in  the  rebellion.  Aud  nevertheless,  being 
brought  before  the  lords  cominibsiooers  of  the 
justiciary,  and  asked  if  he  did  own  the  confes- 
sion foresaid,  he  did  altogether  refuse  to  au- 
8wer  and  adhere  to  his  saids  confessions,  not- 
withstanding be  was  told  by  the  lords  commis- 
aioners  of  justiciary  and  hit  majesty's  advocate 
that  if  he  would  adhere  to  hh  sai 4s  confessions, 
be  should  have  the  benefit  of  the  said  assurance 
and  if  otherways,  that  he  should  lose  the  same. 
Therefore  the  loitl  corooiisiiuaer  his  g/ace,  and 
Che  Lords  of  his  majesty's  privy  cuuncily  do 
dedai'e,  that  they  are  free,  and  that  the  said 
Mr.  James  oujjht  not  to  have  the  benefit  of 
any  such^  promise  or  assurance,  and  that  the 
same  is  iritogether  void ;  and  that  the  Ldrds  of 
the  justiciary  and  the  assise  oaght  to  proceed 
without  any  respect  to  the  same.  And  farder 
do  declare,  thai  the  said  Mr.  James  Miichd  is 
ihe  parioa  intended  and  ataiied  ia  the  procla- 
■MCion  in  the  y«ata  1666  and  i667(  dischaiy- 
iog  any  intercomoning  with  Ihe  rebels  theram 
mentioned,  and  excepting  the  said  Mr.  James, 
and  the  other  persons  therein,  from  his  majes- 
ty's favour  and  iodempnity,  and  no  other  under 
toe  name  of  Mr.  Jaasea  MitoheJ,  tboogh  there 
bad  btco  any  otber  of  thai  nnme  involved  in 
the  said  rebellion. 

**  The  Pannel  and  his  Proctors  renew  their 
desire,  and  crave  to  be  heard  to  debate  upon 
the  act  of  council  in  writ. 

The  kooda  enioiniieionava  of  joetieiarv  consi- 
dering that  the  eopy  of  tbe  pnKeaded  Atft  of 
Conoeii  prodoocd  waa  never  niged,  nor  made 
nee  of)  nor  any  diligMce  OMftd  lor  prodacaag 


the  regitiers  ol  ctMincil,  until  this  alkemoon  that 
the  assi/?  w.s  s^oin,  after  aihich  no  diligence 
can  be  h  Ho  wed  uor  granted  io  this  state  of  the 
procGM  be  the  law  of  the  kingdon,  and  prao 
tique  of  tit  is  court ;  especisliy  seeing  it  appears 
be  the  said  copy,  that  the  cfesign  was  to  take 
away  any  ns^uiunce  that  the  pannel  could  ha%'e 
pleaded ;  and  thnt  the  truth  of  the  narrative  of 
the  copy  fi)unded  tipun  insinuating  that  there 
wfis  nne  a<»£urancc,  r^  cancelled  be  the  deposi* 
tton^  of  the  duke  of  Lauderdale,  then  his  ma» 
jesty's  commissioner,  the  lord  chancellor,  and 
othcf  members  of  the  c<>mmittee  and  council ; 
The  snid  lords  therefore  onlaio  the  assize  to  in- 
close and  return  their  verdict  to-morrow  at  two 
o'clock  in  the  afternoon. 

Curia  Jnstiriaria?  S.  T>.  N.  Regis  tenta  in  Prse- 
torio  Btir^i  de  Gdenhiirgo,  Decimo  die 
McniM  Janunrii,  1078,  Per  honorabtJes  ri- 
ro»  Domino)  Archibaldoni  Primrose  de  Car- 
rin^tonn  Ju^ticiarium  Geoeralem,  Jaeohum 
Fouiis  de  Colin toup,  Robenum  Nairn  de 
Strathurd,  Joannem  Lockhart  de  Castle 
hill,  Duvidem  Balfour  de  Ferret,  ctTbo- 
mam  Murray  de  Glendoick,  CfTmnxisitoi^ 
nrios  Justictaric  dicti  S.  D.  N.  Regis. 

Curia  legitime  affirmata, 

•  The  9a^J  day  tlie  persona  who  past  npon  ths 

assize  of  master  James  Miichel,  returned  Uietr 
Verdict  u>  presence  ot  the  said  lords:  wbcnrof 
tlie  tenor  fuUows:  , 

^  As  to  the  first  part  of  the  libet,  founded 
upon  the  4  act,  16  pari,  king  James  6.  the 
chancellor  and  whole  a»sise,  with  one  voice, 
find  it  pmven  conform  to  the  lords  intciloquitor. 

"  As  to  the  invading  of  biiihops  and  ministers, 
end  wounding  the  bishop  of  Orkney,  sichke 
proven  with  one  voice. 

**  As  to  the  third  part  of  the  lords  interloqui- 
tor  concerning  hts  confession,  first  before  a 
committee,  and  thereafter  before  his  mAJesiy*» 
high  commissioner  and  couucil,  the  whole  as- 
size with  one  voice  find  it  proven  conform  to  the 
lords  interloqnitor. 

"  As  to  the  fourth  and  last  pan  of  the  inter- 
loquitor  concerning  the  exculpation,  the  whole 
assize  with  one  voice  find  it  no  ways  proven. 
And  further  concern ing  the  exculpation,  when 
the  pannel  was  pres&ine  it  strongly  upon  my 
lord  chancellor  ttte  whole  assize  heard  hts  owa 
confession  and  acknowledgment  of  the   fiict. 

(Sic  Subscribitur,)  Jo.  IlAt,  Chancenor*** 

After  opening  aud  reading  of  the  whiik  Ver- 
dict of  Assise,  the  lords  oononitiooeES  of  jus- 
ticiary, by  the  mouth  of  Adam  Auld,  dempsier 
of  court,  decerned  and  a4)udged  the  said  Mr. 
James  Mitohel  to  be  taken  to  the  Graas  Mtv-* 
ket  of  Ediiibuneh,  upon  Friday  the  18^h  day  of 
January  instaat,  betwiu  two  and  four  o*clock 
in  the  afternoon,  and  tiwre  to  be  bangfid  on 
ane  gibbet  tiU  he  dead,  and  all  his  «oee»Lle 

ris  a«4  §aar  to  be  etdieat  and  inWowtht  lo 
n^pcstgr'a  ueei  svbiok  waaproaoiMced  for 


doom,    irpoti  which  d«y  he  ^9  «yee«ite#  «»> 
cording  to  the  sentence,* 

He  fmd  prepalrcd  a  Speech,  whielV  he  AiMNIded 
tA  httTedeitvered,  hot  bein^irtfeitupted' by  rti^ 
rbeftti<n^  of  dmms  lie  threw  it  orrer  the  9Cftf dM ; 
i^«ra»asfbHo1rt: 

'*  Clbiititin  People, 

"  It  being  rumoured  a^rotKl  immeHiJlteiy 
after  f  had  received  my  Sentence,  tlidt  1  vtoM 
not  get  liberty  to  speak  in  thh  place,  fherefwe 
IhtTc  not  prepared  n  forma)  discourse  and  ac- 
ooonc  of  these  pretended  crimes,  fbr  which  f 
was  accused  and  sentenced,  neither  did  I  think 
it  very  necessary,  the  fame  of  your  process  bar- 
ing gone  so  much  abroad,  what  by  a  former  in- 
dictment given  me  near  four  years  since,  the 
dyet  whereof  was  suffered  to  desert  in  respect 
the  late  advocate  could  not  find  a  just  way  to 
reach  me,  with  that  ettrnjudicial  confession 
they  opponed  unto  me.  Alt  know  he  ^as  zea- 
lous in  it,  yei  my  chanty  is  such  unto  him,  that 
he  woold  not  suffier  unwarrantable  zeal  so  far  to 
blind  him,  as  to  overstretch  all  laws  of  the  land 
beyond  their  due  limits,  in  prejudice  of  the  life 
of  ao^  natural  subject,  and  next  by  an  etcreme 
enqmry  of  torture,  and  tlien  by  exiling  me  to 
the  Bass,  and  afler  all,  gi^^ng  me  a  new  iiidict- 
meot  at  the  instance  of  the  new  advocate,  who 
before  was  one  of*  mine,  when  I  received  the 
first  iftdicHBeitty  to  which  new  indiotmeot  and 
debate  in  that  process  I  remit  you,  and  parti- 
cularly to  these  two  defences  of  extrajudicial 
confession,  and  to  the  promise  of  life  given  to 
ree  thereupon  by  my  lord  chancellor,  upon  his 
own,  and  tlie  public  faith  of  the  kingdom,  upon 
the  verity  whereof  1  am  ready  to  die,  and  con- 
sent'to  lay  down  my  life.     And  I  hope,  yoDr 

*  **  Doubtless  the  fanaticism  of  Mitchel  was 
of  the  most  daring  and  atrocious  nature ;  but 
the  guilt  of  that  fanatic  is  lost  in  the  compli- 
cated perfidy,  cruelty,  peijury  and  revenge  which 
accomplished  his  ueath.  It  was  the  ardent 
desire  of  minister!  to  involve  the  whole  body  of 
pleshy terians  in  his  guill ;  but  io  the  prosecu- 
tion of  this  okject  they  incurred  the  just  impu- 
tatian  of  more  detestable  crimes.  Horror  and 
universal  execration  were  excited  by  the  trea- 
chery and  iHmost  unexampled  perjuries  of  the 
first  minibters  in  the  church  and  m  the  state ; 
and  the  precautions  employed  by  Sharp  for  his 
safety  and  revenge,  contriboted  two  j^ears  after- 
wards to  his  disastrous  fate."    4  Lamg,  80. 


dMffityi  will  be  •dchto«ii]|^(v^kiditteiyas'v6 
t»  misodnst#aetin9tlMNieiA«  ^s^ettdl^  vrien  ^ 
is  so  notonrly  adminiculat  hy  an  act* of  Wt  wtt 
cret  couaciL  aiui  yet  dcniea  upon  oath  by  the 
principal  omteti  of  stat^,  present  in  cttudcfl  at 
the  ninking  of  this  snid  act;  dnd*  which  th^  act 
bears  to  have  been  present  thefeat;   the  duke 
of  Lauderdale  bemg  dien  his  oMJekrf's  commi»- 
slencFr;  and  wbieb  a^t  •#  cemcil  wisi  hy  the 
lords  of  jasticiary  their  intertoquitor  mbst  illtf 
gaily  repelled;  hoc  I  slntlbave  charity  to  som^ 
cf  ttiese  lords^  whom  I  knew  i^ould  have<gi^a< 
law  and  justice  fdiice,  eveii  ia  to  my  jiMR  ubio^ 
lution,  if  they  had  not  betm  ehrerpowerad  by  tfa» 
plurality  of  vmres  of  those  who  wereiiver*^aw«d 
atdd  dared  by  it^  lords  of  the  secret  eohinileH: 
Bet  tbst  will  not  absolve  tbeir  conseieaoes  at 
the  lost  day.    As  to  my  odvomts  snd  Uwyets,' 
I  ingenuously  acknowledge  their  csre,  fiddhty* 
and  zeal  in  my  defence^  and  whicb,  I  hiMrifr, 
shfdl  be  some  standing  fime  totbeu  for  tttis^ 
and  oil  fmoAre  gsnersiifMn;    So  tins  moelk  as  u 
short  account  of  that  affiiiri  for  which  1  am 
brougU  unjastif  w  this  phioe.    But  I  Mkmywt- 
ledge  my  patticiiter  and  pi9f«t«siM  bav«  beetf/ 
suchy  as  have  merited  n  Worse  death  unto  ive': 
but  i  die  in  this  Hope  of  the  trteritoi  of  Jeea^ 
Christ  to-be  fl«ed  rrooi  those  eternal  pimish' 
ments  due  to  me  for  sin ;  ^t  I  am  eonMnftf; 
Ood  doth  not  plead  with  ne  in  this  for  my  prt^ 
vntc  and  panicninr  sins;    but  I  am  bfdtl|^ 
here,  that  the  work  of  Ood  may  be  made  iimM 
nife&t,  and  for  the  trial  of  faith,  Joh.  ix.-rer.  9; 
and  1  Pet.  i.  ver.  7,  and  that  I  rtmt  be  a  wiei 
ness  for  bis    despised  truth  and  interest  in 
this  land,  who  am  called  to  seal  the  same  with 
my  blood.     And  I  wish  heartily  that  this  mj 
poor  life  may  put  an  end  to  the  persecution  of 
tlie  true  members  of  Christ  in  this  kingdom^  so 
much  cheated  by  these  perfidious  prelates,  and 
in  opposition  to  whom,  and  in  testimony  of  the 
cause  of  Christ,  I  at  this  time  wiHmgly  hiy  doWn 
my  life.  And  I  thank  God,  that  he  hath  thongM 
me  so  worthy  mi  to  do  the  sume  for  his  glory 
and  interest.   Finally,  conceiving  it  a  ChristiMi 
duty  in  a  singokir  and  cxtraordimiry  ease  aaent 
my  particalar  judgment  concerning  botli  ohm^ 
and  state,  it  is  et idently  declared  and  nattfi^ 
festedmore  fully  elsewhere*     So  fbrewell  all 
earthly  enjoyments,  and  welcome  Father,  800} 
and  Holy  Spirit,  into  whose  hands  I  oonafit 
my  spirit.  Jawes  Mirctttc/*    ' 

See  the  foUowiag  Case. 


880..  Proceedings  before  the  Lords  of  the  Articles,  &c«  againsi 
Charles  Maitland,  of  Halton,  Treasuri^'Deputey  fm^Bcp^ 
jury,  in  having  given  a  false  Testimony,  at  the  Trial  df 
James  Mitchel  :  33  Charles  IL  a.  d,  1681.* 

A    PARLIAMENT  being   snmmooed   and 


*  This  case  is  inserted  in  this  place,  out  of 
chronolugical  order,  on  aceountof  its  cenaa^- 
tioo  wiMi  (Im  preoediof  Attiela. 


bofaien  at  Bdinbaifh  the  f 8tfa  day  of  Jaly^ 
IMl,  hy  hii  Royal  (fighaass,  the  ki^  HM^ 


oa  tiia  -— ^  day  of »  ■  ■'  v  wit 
Kaas  Noble«  of  Denotcer,  did  daltver  the  M-" 
tanw  Petitiaiii  «r  MoaiatKNL  inta  the  bdode 
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ik0  K^bcUion,  ud  tint  he  wm  eioeptad  bj 
nuBe  out  of  the  act  of  indomiuty,  and  ao  let 
him  ato  hit  wwriitiflBj  wid  to  be  led  to  cxcon- 
tioD:  thia  waadooeterjiooiiymiMlagpnQtit  bia 
next  examioftioa  he  ooofeHed  his  beiiic  ^'nnh 
the  reheb,  but  denied  this  aaMttaoatioo  of  th« 
•rchbiabop,  jH  aekoowiedeed  hia  being 
town  at  that  tim ;  and  that  the  piitoi  be  _ , 
taken  with  he  had  booght  at  that  tiaie  ;  lo  it 
waa  noved  bjr  one»  That  the  Chancellor  might 
take  bin  a|Mut,  to  tee  what  he  would  then 
taj :  thia  being  done,  npon  assurance  of  liie, 
be  lell  ufion  his  koeet»  and  confessed  it  waa  be 
that  Oiot  the  bishop  or  Orkney/  and  which  be 
aimed  at  the  aicbhishop^  and  heie  is  his  con- 
fession,  the  *dooble  or  it  signed  bj  him,  the 
Chancellor,  and  us.  His  punishment,  it  is 
thought,  will  be  the  loss  of  his  right  hand,  ajid 
condemned  to  perpetual  imorisonment  in  tbe 
Bats.  I  think  I  told  yon  before,  that  bis  grace 
had  retrenched  his  allowance  to  ten  pounds 
sterling  a  day,  since  the  30th;  thoug|h  his 
chajge  be  little  retrenched,  for  hu  tabic  holds 
yet  84  peipons.  I  hope,  when  matters  are  over, 
jou  will  give  us  some  account  of  his  majesty's 
pleasure  about  the  Miners  affairs,  wherewith  ye 
know  their  frieodi  have  been  sufficiently  re- 
proached, without  an  V  shadow  of  reason.  And 
so,  my  good  Lord,  Adieu.'' 

**  This  day,  Mr.  Mttcbel,  who  asaassinated 
the  Archbishop  of  St.  Andrews,  was  again  ex- 
amined in  &C(e  of  ihe  council,  and  said  nothing 
but  what  he  said  to  us  of  the  committee :  he  is 
remitted  to  the  justice  court,  to  receive  bis 
IiidicuaentL  aod  Sentence,  to  ha%'e  his  right 
hsnd  cut  off  at  the  cross  of  Ediobiifgl^  and 
the  forfeiture  of  his  whole  goods  and  posterity, 
lliid  last  part  is  not  to  be  put  in  execution  till 
his  m^esty  be  acquainted,  because  assurauoe 
of  his  hfe  was  given  him  upon  his  confession. 
The  cutting  offnis  hsnd  is  to  be  ezccated  by 
the  hand  of  the  hangman.'' 

to  be 

in  these 

iateted. 


of  tbe  Loid  Begiimr,  tp  be  by  hit  hirdthip  pte* 
tented  to  hb  Bpy»l  Highnfit,  and  tbe  Lemof 
the  Aitidet: 

Tohb  Bojrnl  Highnett,  his 
Commissiooer,  and  the  ] 
the  Lords  of  the  Articles. 

^  It  is  humbly  represented, 
*'  That,  wheraaa  the  deceased  Mr.  James 
Mitcbel  being  coQvcoed  before  the  justioaa, 
for  attempting  to  astaisinMe  the  late  arcb- 
bishop  of  St.  Andrews,  aod  Itis  confeisioB 
before  the  dnke  of  Lauderdale,  his  majesty's 
oomnnistioiier  for  the  time,  aod  the  Lords  of 
fte  privy>comicil,  being  adduced  tn  amdiMi 
prolmtimtiMf  against  him,  the  said  Mr.  James 
proponed  this  defanoe,  that  hb  confession  was 
emitted  upon  promise  and .  aistorance  of  lift 
made  to  him ;  for  proving  whereof,  he  did 
adduce  Charles  Maitland,  Lord  Theasurer*De- 
-pote,  at  a  witness,  who  deponed  otgative^  not- 
withstanding that  by  Utters  under  ktt  hand,  .di- 
MCted  to  tbe  hue  eim  of  Kincardine  he  eapress^ 
ly  writes,  '  That  the  said  Mr.  James  bad  con- 
'  fossed  upon  assurance  made  to  him  of  his  hfe.' 
And  *  that  he  now  thought  that  his  punish* 
'  meat  would  be  the  tos«  of  his  right  hand,' 
which  penury  will  be  clearly  proven  by  pro- 
duction of  the  said  Letters  and  Deposition ; 
for  which  is  hombly  craved,  a  watrant  may  be 
granted  aipunst  the  Havers  for  e&hibition  of 
tbe  tame,  and  that  tbe  Lord  Theasurer^Depnte 
may  be  deolared  infamous,  and  sufler  the  other 
pains  appointed  by  law  in  soch  cases» 

(Sic  Sob»cribitur)        ''  W.  Noblb." 

The  Letters  which  tbe  Petition  refoft  to,  and  ^ 
npon  which  the  whole  Accusation  is  fonnded, 
are  these  two  that  follow,  both  sent  to  my  lord 
^f  Kincardm: 

<•  Ho(yrtod-Aottf8,  Fib.  10,  1674. 
**  This  afternoon  yoom  came,  which  should 
bave  come  this  mornini^  so  that  the  post  is  now 
mora  regoUir.  I  read  it  all,  and  it  is  a  foil 
acoonnt  of  all  passages :  I  hope  shortly  we 
may  find  mattem  ^w  better,  and  indeedthere 
it  gireat  need  of  it  heee,  for  at  present  we  are 
<mt  of  joint.  Saturday  last,  in  tbe  morning, 
iaformatina  was  gi^en.  That  one  Mr.  James 
Mitchel,  who  was  alledged  to  have  shot  at  tbe 
•idihisbep  of  St.  Andrewesy  was  disovercd  by 
■  and  sir  William  Sharp,  and  being  seen  to 
oome  down  sir  William's  own  cUmc,  by  sir  Wil- 
liam, and  two  of  hif  brother's  footmen,  he 
oaded  to  Mitchel,  and  carried  hhn  back  to  hit 
boote  (dbe  t^fset-office). .  He  had ,  a  long  iron 
pitcol,  and  a  thort  sword  about  him,  in  shoes 
and  stockings;  md  thooglU  h^  wat  so  armed, 
'vet  he  did  not  natis^  thoi^h  none  came  up  to 
him,  bot  sir  William  alone,  till  he  came  up  his 
itair.  Being  asked  .hit  ntm^,  he  denied  it, 
mid  varied  in  several  others  of  his 
mid  b  V  warrant  of  the  Cbanceller,  was 
aitted  dose  prisoner.  Tbis  day  be  was 
mined  fay  Oroer  of  Counoil,  bv  tne  Cbaiieelk)r, 
Eegtster,  Advocate,  and  mes  theCommimioner 
bed  ordered  ut  to  chaige  bim  with  hit  beingin 
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answers; 


The  Deposition  which  is 
coolradietovy  to  what  is  delivered 
two  Letters,  from  wbance  peijaty 
will  be  fovnd  at  p.  Ig56> 

This  Petition  being  read,  the  Lord  Treasurer 
Depute  desired  that  Tie  might  have  it  delivered 
to  him  in  common  form,  aod  mjglit  have  U- 
bertv  to  pot  in  his  Answer  to  it ;  and  became 
fmrtber  an  humble  and  earnest  suitor  to  their 
kMdshipt,  that  he  mif>ht  be  put  to  n  speedy 
trial,  whereby  he  might  make  his  inunoeoce 
appear  to  the  parliament,  and  the  whtde  wodid, 
which  his  royal  higbneti,  fmd  tb«  hatd*  of  the 
Articles,  were  pleased  to  grant ;  not  because 
they  found  any  thing  in  the  accusatSon  relevant 
against  bim,  but  that  thev  might  gratify  his 
lordship's  earnest  desire,  of  being  put  upon  hb 
trial.  Aiteirwafdak  WiUi^  Nobfe  wa%  called 
in,  who  owned  his  accusatieo,  and  did  again 
sign  it  in  presence  of  bis  mil  Mghp^  and 
Lords  of  the  Articles ;  and  beiagasLed  by  the 
pretidcnt  of  pailialnent,  the  marqoii  of  AthoO, 
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if  h«  knew  the  Lorrl  Treaiurer-Depute,  or  was 
iu:(junin(ed  with  bim  ?  )Ie  ansi^ered.  No: 
Being  then  interrogated  liow  he  ciuue  to  accuse 
his  lord»hi{>  upon  ike  bead  of  pefjury  ?  Or 
whether  it  dia  fall  within  his  proper  know- 
ledge f  Or  whether  he  did  ever  tee  the  Lord 
Treasurer  Depute*a  letters,  or  deposition  ?  He 
rephedy  No ;  oat  tliftt  he  was  so  infurroed,  and 
that  he  was  induced  to  do  it  as  a  member  of 
parliament:  and  being  thereupon  asked*  Who 
ne  rtecived  bis  infurmntion  from  ?  lie  refused 
to  make  any  reply  to  that  question. 

Presently  after  this,  the  Lord  Halton  put  in 
bis  Answer  to  the  Information  exhibited  against 
him,  which  is  as  folio weih  : 

'*  Whereas  it  b  represented,  That  Mr.  James 
Mitclicl,  in  his  trial,  having  alLedged  that  his 
confession  was  emitted  upon  assurance  of  life, 
and  baring  adduced  the  Treasurer-Depute  as 
a  witness  in  his  exculpation  for  provmg  the 
same,  be  deponed  nepitive,  notwitlistanding, 
by  a  letter  under  his  band  to  the  ear!  of  Kin- 
Cardin,  he  asserts,  that  he  had  confessed  upon 
assurance  of  life  ;  which  he  offers  to  prove  bj 
the  missive  letter  now  produced,  and  therefore 
concludes,  that  the  Treasurer- Depute  is  guilty 
of  perjury,  and  ought  to  be  declared  infamous, 
ana  subjected  to  other  legal  penalties  therea* 
■ent. 

**  It  is  answered,  that  this  accusation  is  net* 
tber  selevanc  nor  proven,  for  as  to  the  relevancy, 
perjury  being  a  high  crime,  u  not  to  be  pre- 
sumed against  any  man,  much  less  a  person  of 
90  high  quahiy  and  office,  except  the  deeds  in- 
ferring the  peijury  were  of  Knowledge,  and 
directly  contradictory;  and  to  infer  peijury 
mast  not  only  be  deposition,  contradicting  ano- 
ther deposition  which  is  upon  the  matter  falser 
because  a  man  may  depone  an  error,  honafide^ 
through  foi]^etfulness  ;  but  penury  must  be  a 
false  deposition  against  one^s  knowledge ;  and 
so  he  most  be  tcient  et  voUni\  So  that  two 
oaths,  after  the  interval  of  four  years  (which  is 
the  dtttanee  between  the  letter  and  deposition)^ 
suppose  they  had  contradicted,  yet,  in  charity. 


P^^ory-;  bot  where  the  oontradietidb  is  only 
•Uadfed^  betwiat  a  limosicDt  missire  letter  <n 
news,  and  an  oath  emitted  font  yoait  after  the 
date  of  the  letter,  no^  rational  man  can  think, 
that  albeit  these  did  contradict, ^  it  could  infer 
pegury,  but  only  an  error  or  mistake  in  the 
missive  letter,  and  the  writine  of  a  missive 
■pen  misuke  or  design,  thougn  it  were  pro* 
duoed  to  a  party,  whoi  be  is  caDed  to  depone ; 
if  he  were  convinced  that  he  had  IJeen  mistaken 
in  his  missive,  he  behoved  to  deoone  according 
to  bis  knowledge,  and  the  truto,  though  that 
oolitradicted  his  letter,  which  can  never  iufer 
the  least  insinuatioa  of  perjury,  suppose  the 
letter  had  been  obligatory  and  serious ;  whereas 
this  letter  was  onlv  an  overly  indig^t^  ae- 
coant  of  news,  and  unsubscribed. 

**  9.  As  the  accosation  is  ne  ways  relevant^ 
so  it  is  not  at  all  proven;  because  both  the 
letter  and  the  oath  are  consistent,  in  so  far  as 
liitdiel  bsmg  ezaniDed  before  a  comipitte*  of 

roun. 


the  council,  in  the  Treasuty-Chatnber,  he  did 
deny  the  attempt  of  assassinating  the  primate  i 
but  tliereafter,  the  Chancellor  having  retired 
with  hjiu  to  the  council- chamber,  after  a  little 
time,  they  did  return,  and  Mitchel  did  confess 
the  attempt  before  the  committee,  and  some 
days  after^  reiterated  that  coofetstun  before 
the  council ;  and  it  was  generally  reported, 
and  until  die  Chancellor  deponed  the  contrary, 
it  was  universally  believed,  that  the  Chancellor 
had  |iven  him  assuran6e  of  life  privately :  but 
it  neither  b  probable  that  assurance  was  pro« 
mised  by  the  committee  or  council,  nor  did  Mr. 
James  Mitcliel  assert  it  in  his  trial,  and  there- 
fore the  universal  report,  that  assurance  was 
given  privately,  was  a  sufficient  foundation  for 
the  Trensurer-Depute's  letter ;  but  when  he 
came  to  be  examined  in  the  exculpation,  whe* 
tlier  be  heard  assurance  given  him,  suppose  he 
had  all  the  grounds  of  credibility,  yet  he  could 
not  depone  that  he  heard  assurance  given,  ex- 
cept he  had  b^en  ear-witness  to  the  promise ; 
and  by  this  letter  that  appears  impossible ;  fbr 
it  bears.  That  it  was  moved,  that  the  Chan- 
cellor and  Mitchel  should  retire,  and  this  being 
done,  upon  assurance  he  confessed ;  so  that 
the  assurance  related  in  the  Letter,  was  not 
given  in  the  committee,  or  where  the  Treasurer- 
Depute  was  present,  but  where  the  Chancellor 
liad  retired  with  Mitchel  in  the  council-cham- 
ber: and  the  Treasurei^Depute  is  so  cautious 
in  his  deposition,  tha^  he  restricts  it  to  two  pre- 
cise times,  viz.  When  Mitchel  confessed  in  the 
committee,  and  when  he  renewed  his  confession 
before  the  council ;  and  he  depones.  That  being 
present  at  these  two  tiroes,  be  heard  neither 
assurance  asked  nor  offered  ;  so  that  albeit,  at 
any  other  tirae^  assurance  bad  been  nven  bun, 
it  doth  not  at  all  contradict  the  oatn :  and  it 
had  been  peijury^  if  the  Treasurer-Depute  bad 
deponed  affirmative,  though  he  had  heard  tbe^ 
general  surmise,  or  though  this  letter,  written^ 
upon  the  faith  of  that  report  or  niroodr,  had 
been  fn  his  hand.  And  in  ^is  easej  the  Trea- 
snrer-Depnte's  deposition  beieg  a  eoncunriog 


a  person  of  entire  fame  might  be  exeesed  from    testimony  with  several  other  persons  of  fhe 


greatest  eminency,  trust,' and  integrfty,  in  this 
kingdom,  some  whereof  deponed  trt  reiiition  to 
their  pro(»er  fact,  and  who  were  ontr  pretended 
to  have  given  the  assurance,  htk  oMn  can  nettr 
be  suspected,  without  the  greatest  reflection 
upon  the  consfderablest  part  of  the  1cing*t  prin- 
cipal ministers. 

"  From  all  which,  it  is  evident  that  this  ac- 
cusation is  a  most  umost,  calumnious,  and 
scandaloiu  Kbel,  to  which  the  accuser  hath 
been  hoimded  out,  tending  to  diminish  the  con- 
fidences of  the  lieges  and  subjects  to  his  roa- 
iesty's  officers  of  state,  and  thereby^  wounding 
bis  majesty's  autbority,  and  'weakening  his  gf}^ 
vefnmect  by  such  presumptuous  attempts 
against  his  ministers :  and  tt  is  humbly  m>peNi 
and  expected  from  his  royal  bigjhness,  and  the 
^  Lords  of  the  Articles;  that  since  the  letter 
founded-  opon  doth  not.  in  the  feast,  instruct 
the  irrelevant  and  inegal  aGCusat)oi>,  which  is 
only  probable  by  wri^  ace«rd7ng  to  our  Mf ; 
4M 
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ing  witness  with  the  late  CbaoceUor,  the  late 
murdered  archbishop  of  St.  Aodrewt,  tlie  duke 
of  Lauderdale,  and  the  now  bialiop  of  £dia* 
bunih  ;  »nd  though  witnesses  were  allowable 
in  thi«  rase,  as  thej  were  not,  jet  tbejr  caooot 
be  led  against  these  persons  deponing  with  hiia 
in  iMitcnel's  trial,  wb 3  a^e  either  dead  or  ah* 


that  therefore  the  Treasurer-Depute  maybe 
TJndicated  and  assoilzied  from  this  false  and  in- 
famous libel ;  and  that  the  calumniator  may 
be  punished,  liy  being  declared  infamous,  and 
otherwise  in  his  person  and  goods,  according 
to  the  demerit  of  his  crime,  and  to  the  terror 
of  others*." 

This  answer  being  given  in  by  my  lord  ILd- 
ton,  it  was  so  full  and  clear,  that  unless  some 
other  trick  were  found  Mit,  the  I^rds  of  the 
Articles  could  not  but  immediately  proceed  to 
give  their  Judgment  in  favour  of  hb  lonlship  ; 
Wr.  Noble,  therefore,  whu  had  before  re- 
btrnined  bis  pn>of  of  the  accusation  to  those 
two  letters  written  to  ray  Lord  of  Kincurdin, 
and  to  which  the  Answer  referred,  that 
be  might  buoy  up  his  sinkini;  cau»e  as  lor«g 
as  he  could,  was  pleased  (by  a  second  Frti- 
tion)  to  desire  that  witnesses  might  be  sum- 
moned  in,  and  the  re^iisters  of  the  council 
and  justice  court  produced  to  prove  the  con- 
tents of  his  accusation;  and  tne  Treasurer- 
Depute  still  pressing  for  a  fair  trial » the  Arti- 
cles, before  they  wouhl  |;ive  amwer,  allowed 
him  to  Condescend  upon  all  the  sederunts  of 
council,  and  all  the  members  of  council  at  that 
time,  when  Mitchel  was  examined  at  several 
diets,  and  craving  further,  several  other  wit- 
nesses to  be  examined,  and  the  said  registers  to 
be  produced.  This  beiqg  again  considered  bjr 
*the  Articles,  the  Treasurer-Depute  begged 
leave  to  answer  for  himself,  and  fur  bis  De- 
ff  uce  said ; 

**  t.  That  in  law,  no  man's  letter  can  invali- 
date his  oath,  even  though  it  contradict  his 
oath,  but  that  his  letters  are  consistent  with 
his  oath,  being  diversly  relnted»  and  to  divcn 
times  and  circumstances. 

"  2.  That  Noble's  accusation  having  re- 
strictad  the  mannerof  proof  to  Ilalton's  Utters 
onljr,  he  could  not  now  resile  from  that,  without 
giving  in  a  new  formal  accusation  ng^iinst  him  : 
and  tnough  the  sense  of  his  own  innocence  had 
induced  him  to  press  a  legal  trial,  yet  he  could 
not  consent  to  suffer  his  accuser  to  shift  liimself 
o?»  hy  proposing  new  and  illegal  Qiethods  of 
probation',  to  procure  dcl.iy. 

**  3.  That  the  crime  of  peijury  could  not  be 
inferred  bnt  bjr  contradictory  oatlis,  which 
could  not  be  alledg^d  against  lifm  in  this  Ciise. 

"  4.  That  the  crime  of  perjury,  by  the  law 
of  Scotland|  was  not  proba£Je,  nor  could  be 
proven  by  witnesses,  bat  by  writ  only,  and 
that  especially  by  oaths  contradicting  one 
another. 

**  5.  That  in  this  case,  his  onth  did  conclude 
that  he  did  not  hear  Mitchel  n*>k  assurance  of 
life,  or  any  person  give  it  him,  and  that  ther^ 
fore  no  witness  could  swear,  that  Ualton  heard 
the  assurance  given  to  A^itcheC  unless  his 
car$  bad  heen  fixed  in  th^t  witu^s's  brain, 
which  is  impossible ;  and  unless  they  swore  so, 
it  would  not  prove  this,  or  auy  cria^a  against 
him  ;  and  though  it  were  possible  to  prove  he 
heard  assurance  givei^,  ye^  a^er  sq  long  time, 
he  might  have  forgot. 

*<  6.  The  TreasurcT-Deput*  ifa§  ^  coocurr- 


kent :  besides  that,  what  they  mi^ht  be  pre- 
sumed to  swear,  be  what  it  will,  would  rather 
raLe  into  the  giaves  and  aslies  of  those  noble 
ptr^iius,  now  dend,  than  militate  auy  thing 
a^'ainsi  t\  e  Treasurer- Depute. 

'*  7.  Astoany  register  craved  to  be  produced^ 
th:tc  can  operate  outliing,  unless  they  contain 
pipers  signed  by  the  1  reil»urer- Depute,  and 
must  be  oathe  contradictory,  and  which  <iught 
particularly  to  be  condescended  upon,  and  are 
not  so  much  as  alledged  ;  and  if  ihey  were,  Mr. 
Noble  may  get  extracts,  as  other  subjects  do. 
But  however^  he  submitted  himself  to  hit 
royal  highness,  and  their  lordships  determi- 
nation." 

Upon  this  his  Royal  Highness,  and  tite  Lord* 
of  the  Articles,  having  fully  considered  the 
Accusation,  and  the  Letterj  upon  which  it  is 
founded,  and  also  the  Lord  Treasurer- Pepute's 
Answers,  and  his  Deposition,  concurring  with 
the  Depositions  of  the  Lord  Chancellor,  Arch- 
bishop of  St.  Andrews,  and  duke  of  Lauderdale, 
his  royal  highness  was  pleased  to  say  in  the  Ar- 
ticles, that  he  did  not  see  how  he,  being  the 
king's  Commissioner,  could  give  way  to  any 
sucli  accusation  against  one  of  his  majesty^ 
servants  onu  oilicers  of  state,  or  tliat  any  such 
matter  should  come  to  a  trial,  unless  it  had  been 
the  Treasurer-Deputc*s  own  earnest  desire : 
and  that  now  their  lord»hips  having  seen  and 
considered  the  whole  matter,  it  was  fit  for  them 
to  consider  n  but  was  'o  be  done.  Whereupon, 
the  Lords  of  the  Articles  declared  their  sense 
of  the  Ireasurer-Deputa's  innocence  in  this 
crime  of  which  ha  was  acwosed  ;  and  they  did 
humbly  offer  to  his  royal  highness,  that  he 
would  be  pleased  to  transmit  the  whole  affair 
to  his  mi\)esty,  and  submit  the  same  to  his 
ro^al  consideration  ;  to  the  end  his  majesty 
luigbt  dei  Urii  his  royal  pleasure,  both  fur  the 
Treasurer- Depute's  vindi^tipn,  and  punishing 
tlie  accuser  according  to  the  pains  usually  by 
law  iuflicted  in  such  cases. 

Whit  l.illoH'S  is  the  copy  of  Mitchels  tiro 
Confessions. 

Sdlnburgh,  FcK  10,  1674. 

In  the  presence  of  the  Lord  Chancellor,  the 
Lords  Roister,  Advocate,  and  Treasurer- 
Depute. 

Mr.  James  Mitchel  being  qallcd  before  the  . 
pommiuee,  and  examined  a3  to  his  accession  to 
the  rehelJioo  in  the  year  16611,  acknowledges 
he  was  in  that  rebellion,  and  joined  with  them 
at  the  Burgh  of  Air,  and  stayed  with  them  nntil , 
the  night  before  Pentland,*at  wliich  time,  at 
thfei  desire  of  captain  Amot,  he  eame  into  Bdin^ 
burgh,  to  speak  with  one  Mr.  James  Stcrlioe, 
and  Mr*&obariFe<giisoii,aiidthelairdofFe8b 
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tmB,  wbo  were  then  in  Edinburgh,  ni>«nt  an, 
addren  Co  be  given  in  to  (be  council,  in  behalt 
of  those  in  the  rebellion,  declares  he  n  as  in 
Edinburgh,  and  sUj^ed  in  the  bouse  of  Grissel 
Whjftfbrd,  in  the  Cannon-Gate^  before  he  went 
iittt ;  and  having  nutice  from  col.  Jaines  Wal- 
lace, capt.  Arnot,  John  Lindsay,  and  one  Wil- 
liam Young,  from  whom  he  brought  a  horse^ 
went  out  of  Edinburgh,  about  eiglit  o*clock  nt 
uight,  and  immediately  rode  towards  Air,  and 
joitled  with  those  that  were  there  in  ihe  rebel- 
lion. Declares  that  it  was  in  the  house  of  one 
widow  Robison  in  Currie's  close,  that  be  spoke 
wiih  Penzerio. 

(Sic  Suhscribitur)  Rot  lies. 

James  MUcheL  A.  PRXuaoss. 

Jos.  NisBET. 

Edinhtrgk,  Ftb.  10, 1674. 

In  presence  of  thie  Lord  Chancellor,  Lords 
Register,  AHvocate,  and  Treasurer-Depute, 
Mr.  James  Mitchel,  prisoner,  being  called,  did 
freely  confess  he  was  the  person  who  shot  the 
pistol  at  the  Archbishop  of  St.  Andrews,  when 
the  bishop  of  Orkney  was  hurt  thereby,  in  the 
year  16C8.  And  depones  upon  oath,  That  do 
liring  creature  did  persuade  bim  to  it,  or  was 
upon  the  knoivledge  of  it.        Hotbes. 

(Sic  Subscribitur)  A.  PaiBiaosE. 

James  Miichel.  Jos.  N  isbet. 

C.  Ma1TL4MO. 

It' IS  certain,  that  Mr.  Noble  had,  by  the  ad- 
vice of  bis  own  friends,  w  ithout  the  knowledge 
^  of  my  lord  Halton,  subscribed  a  Paper  wherein 
he  renounced  and  retracted  his  accusaiion,  and 
that  he  bad  shewn  the  same  to  John  Campbell, 
of  Succocb,  Commissioner  for  Argyle-sliire, 
after  it  was  subscribed  by  him  before  witnesses. 
He,  at  first,  was  pleased  to  think  fit  to  deny  it, 
but  beiujE  immediately  confronted  with  the 
said  Mr.  Campbell  before  the  Articles,  he  then 


confessed  he  had  shewn  that  paper  subscribed 
by  him  to  that  grntlemsn  ;  by  which  a  man 
may  easily  conjecture  at  the  nature  of  both  bict 
accusation  and  accuser. 


Lord  Fountainhall**  Accotint^of  the  proceed* 
ing  against  Hal  ton,  is  as  follows : 

**  A  complaint  was  exhibited  hj  W^taoi 
Xoble  of  Dunnottar,  or  Kippcrminisoch,  oiia 
of  the    Commissioners    fur    Dumbartonshire, 
against  my  Lord  Hnlton  for  perjury,  in  so  far 
as  he  had  deponed   in  Mr.  James  Mitchera 
criminal  trial  in  1G78  that  he  knew  no  promise 
of  life  given  him,  and  yet  bv  a  letter  produced 
all  written   Wiih  his  own  hand,  in  1674,  di- 
rected to  the  earl  of,  Kincarden,  be  wrote  that 
INIltchel  had  confessed  (pa  a  promise  of  life 
gi<en  him  by  some  of  the  committee  of  council,, 
meaning  the  Chancellor,)  that  it  was  he  thati' 
shot  the  pistol  at  the  late  Archbishop  of  St. 
Aodre««s,  in  July  1668,  which  contradicted  bis 
oath.    But  some  thought  albeit  he  had  noC  de- 
poned so  cautiously,  yet  it  was  not  precisely 
perjury ;  seeing  his  letter  proceeded  on  a  ru- 
mour and  misinformation  that  promise  of  life 
had  been  giyen  him,  which  tbe  Ctiaiicellor 
having  denied  upon  oath  before  Halton  de- 
poned, it  clears  him  that  he  and  others  had 
been  in  a  mistake^  and  so  he  needed  not  in  hia 
oath  take  an  v  noUce  of  that  alledged  promjie 
of  life,  though  there  was  an  act  of  privy  council 
that  seemed  to    mention  it.    See  Mitcbers 
trial  at  the  7ih  and  8th  of  February  1678.  The 
parliament's  adjourning stbpt  tbe  decision :  but 
It  had  the  effect  of  Macbiavers  advice,  *  clJum- 

*  niare  audacter,  aliauid  semper  adhssrebit/ 
Some  made.a  mock  allusion  to  the  old  history 

*  de  Ilatton'e  quodam  A.  Episcopo  Mbgdntino 
«  pcrjuro,'  who  by  a  false  oath  beguiled  Albert 
earl  of  Bamberus,  ami  betrayrf  bim  to  the 
emperor  Lewis  the  fourth ;  the  ridicolons  alli*- 
siouliesin  the  vicinity  of  the  namea." 


240.  Proceedings  in  the  Case  of 
at  the  King's  Bench,  on  an 
A.  D.  1677. 

On  the  «7th  of  June,  1677,the  earl  of  Shafts- 1 
bury  was  brought  to  the  bar  upon  the  Return  I 
»f  an  Alias  Habeas  Corpus  directed  to  tbe  con- 
stable of  the  Tower  of  London;  the  effect  of 

•  See  1  Freem.  163.  1  Mod.  Rej).  144. 
S  Keble,  792.  See  also  lord  Sbnltesbury'a 
Cffte  (before  a  grand  jury)  forTi;easoa,  a.  p. 

1684|  tnfrc. 

t  **  The  parliament  of  England,**  says  Bur- 
oei,  "  had  been  prorogued  tor  about  a  year 
.  and  some  montbs,  by  two  diffeieni  prorogar 
lions.  Oneof  thesewasfor  anoretlianayear. 
So  npon  that  tt  wat  made  a  qneation.  Whether 
%y  that  the  pacliament  was  not  disaplved.  The 
anoneni  for  it  was  laid  thua :  By  tbe  ancient 
Inwa  a  parliameBt  was  to  be  held  <  once  a 
«  yttfy  and  ofteser  if  need  be.'    It  waa  said, 


Anthony  Earl  of  Shaftsburt,* 
Habeas  Corpus  :t  29  Charles  IL* 


the  Return  wae,  That  Anthony  earl  of  Sbafb- 
bnry,  in  tbe  writ  mentioned,  was  committed 
to  the  Tower  of  London,  Teb.  16,  a.b.  1677^ 
by  virtue  of  an  Order  from  tbe  Lords  Spiritual. 


the  words,  *  if  need  be,'  in  one  act,  which  wiere 
not  in  another  that  enacted  an  annoal  parliar 
ment  without  that  addition,  did  not  belong  to 
the  whole  period,  by  which  a  session  was  only 
to  be  held  once  a  year  if  it  waa  needfiil;  but 
belonged  only  to  the  word  *  oftener.  So  thai 
the  law  was  positive  for  a  parliament  once  a 
year;  and  if  so,  then  any  act  contrary  to  that 
law  was  an  unlawful  act ;  by  consequence,  it 
could  have  no  operation.  Prom  whence  it  wai 
inferred,  that  the  prorogation  which  di  i  run 
beyond  a  year,  and  by  consequence  mac  e  that 
the  patliameot  could  uoi  sit  that  year,  ^  ms  il- 
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•od  Tmponil  tlien  in  parliaBcnt  ueemUcd : 

the  tcoor  of  which  Order  followeth  in  A«r  verba : 

*  Ordered,  b^  the  Lords  Spiritual  and  Tem- 

'  '  porsl  in  parhament  assembled,  That  the  con- 

'  stable  of  bis  majesty's  Tower  of  Loudon,  bb 

legal ;  and  that  therefore  the  parliament  could 
not  sit  by  virtue  of  such  an  illegal  act.    Lord 
Shafts^  ury  laid  hold  on  ihii  with  jgreatjojr,  and 
he  thought  to  work  his  point  by  it.    The  duke 
of  Buckinaham  was  for  every  ihinis  that  would 
•  embroil  mater rs.    The  earl  of  Solisbury  was 
brought  into  it,  who  was  a  hiuh  spirited  man, 
and  bad  a  very  ill  opinion  of 'the  court.     Lord 
Wbarton  went  also  into  it.    And  lord  HoUis 
writ  a  book  for  it;  but  a  6t  of  the  ^uc 
kept  him  out  of  tbe  way.    All  the  rest  of 
the  party  was  against  it.    They  said,  it  was 
a  Bubtifty;   and    it  was  very  dangerous   to 
hang  so  much  weight  upon  such  weak  grounds. 
The  words,   '  if  need  be/  had  been   under* 
tfood  to  belong  to  tbe  whole  act;  and  the 
long  Parliament  did  not  'pretend  to  make  an- 
nual parliaments  necessary,  but  insisted  only 
on  a  triennial  parliament :  if  there  had  been 
need  of  a  parliament  during  that  long  proro- 
gation, the  kioij[  by  proclamation  miglit  have 
flissolved  it,  and  called  a  new  one.    All  that 
knew  the  temper  of  the  House  of  Commons 
were  much  troubled  at  this  dispute,  that  was 
like  to  rise  on  such  a  point.    It  was  very  cer- 
tain the  minority  of  both  Iloyses,  who  only 
could  judge  It,  would  be  against  it.    And  they 
thought  such  an  attempt  to  force  a  dissolution, 
would  make  the  Commons  do  every  thing  that 
tlie  court  desired.    Lord  Halifax  set  lumself 
much  against  this;  and  did  it  not  without  ex- 
vresfiing  great  siiarpness  against  lord  Shafts- 
oury,  who  could  not  be  managed  in  this  mat- 
ter.   So,  upon  the  first  opening  tbe  session, 
the  debate  was  brought  on ;  and  these  lords 
stood  against  the  whole  House.    That  matter 
wns  soon  decided  by  a  question. 

**  But  then  a  second  debate  rose,  which  held 
for  two  days,  whether  these  lords  were  not 
liable  to  censure,  for  offering  a  debate,  that 
might  create  great  distractions  in  the  subjects' 
ininds,  concerning  the  l^ality  of  parliament. 
Lord  Halifax  with  the  rest  of  the  par^  axgued 
agaiust  it  strongly.  They  said,  if  an  idle  mo- 
tion was  made,  and  checked  at  first,  be  tliat 
made  it  might  be  censured  for  it,  though  it  was 
seldom,  if  ever,  to  be  practised  in  a  fiwe  coun- 
cil, where  every  man  was  not  bound  to  be  wise, 
nor  to  make  no  impertinent  motion :  but  when 
the  motion  was  entertained,  and  a  debate  fol- 
lowed, and  a  question  was  put  upon  it,  it  was 
destructive  to  the  freedom  of  public  councils^ 
to  call  any  one  to  an  account  for  it:  they 
might  with  the  same  justice  call  them  to  an 
account  for  their  debates  and  votes ;  so  that 
no  man  was  saf<S,  unless  he  could  know  where 
;the  majority  would  be.  Here  would  be  a  pce- 
/perlent  to  tip  dojvn  so  many  lords  at  a  time, 
^nd  to  earboit  tiie  House,  as  often  as  aay  party 
sjiould  have  a  great  miigority.  It  was  said  on 
l^e  other  hand^  here  wu  a  design  to  put  the 


'  deputy,  or  deputiesy  shall  veceive  the  bodies 
'  of  James  earl  of  Salisbaiy,  Anthony  earl  of 

*  Shaftsburv,  and  Philip  loid  Wharton,  mem- 

*  hers  of  this  House,  and  keep  them  in  safe 

*  custody,  within  Uie  said  Tower,  daring  hia 

nation  into  great  disorder,  and  to  hiing  tbe 
legality  of  a  parliament  into  dispute.    So  it 
was  carried  to  oMige  them  to  ask  pardon  aa 
delinquents ;  otherwise  it  was  resolved  to  send 
them   to  the  Tower.     They  refused  to  ask 
pardon ;  and  so  were  sent  ihitber.    The  eari 
of  Salisbury  was  the  first  that  was  culled  on : 
for  the  duke  of  Buckingham  »eitt  nut  of  the 
House.  He  desired,  lie  might  have  his  servants 
to  wait  on  him :  and  the  fir«t  he  named  was 
his  cook ;  which  tbe  king  relented  highly,  as 
carrying  in  it  an  insinuation  of  die  worst  soit. 
Tbe  earl  of  Shaftsbury  made  tbe  same  demand. 
But  the  lord  Wharton  did  not  ask  fox  his  cook. 
The  duke  of  Buckingham  came  in  next  day  ; 
and  was  sent  after  them  to  the  Tower.    And 
they  were  ordered  to  continue  prisoners  during 
the  pleasure  oi  the  House,  or  during  tbe  king*a 
pleasure.     They  were  much  visited.     So  to 
check  that,  thou|ch  no  complaint  was  made  of 
their  bdiaviogr,  they  were  made  clbse  prisoners, 
not  to  be  visited  without  leave  from  tbe  king^ 
or  the  House;  and  particular  observations  were 
made  of  all  those  that  asked  l^ve.    This  was 
much  cried  out  on ;  and  the  earl  of  Danby*» 
long  imprisonmene  afterwards,  was  thongbta 
just  retaliation  for  the  violence  with  which  be 
drove  this  on.    Three  of  the  lords  lay  in  the 
Tower  for  some  months ;  but  they  were  set  at 
liberty  upon  their  petitioning  the  king.    Lord 
Shaftsbury  would  not  petition ;  but  he  moved 
in  the  IkiugVbench  that  be  might  be  dis- 
charged.   The  king's  justice,  he  said,  was  to 
be  dispensed  in  that  court.    The  court  said, 
he  was  committed  by  an  order  from  tbe  House 
of  Lords,  which  was  a  court  superior  to  thenu 
So  they  could  take  no  cognizance  of  the  matter. 
Lord  Danby  censured  this  motion  bixhly,  aa  - 
done  in  contempt  of  the  House  of  Lords ;  and 
said,  he  would  make  use  of  it  against  him  next 
session  of  parliament.    Yet  he  was  often  forced 
to  make  the  same  motion  at  that  bar;  and  Im 
complained  of  the  injustice  of  the  court  for  re* 
fusing  to  bail  or  discharge  him,  though  in  that 
they  followed  tbe  pre<xdent,    which  at  this 
time  was  directed  by  himself."    Burnet. 

• 

**  That  which  roost  interrupted  tbe  proceed- 
ings in  both  Houses,  was  an  important  uues* 
tion,  *  Whether  they  were  any  longer  a  le^ 
<  body?  and.  Whether  their  king  prorogation 
'  were  not,  in  its  true  eflBect,  a  dissolution  of 
'  them  f  This  contest  was  highest  in  tbe  House 
of  Lords,  where  tbe  duke  of  Buckingham  stood 
up  first,  and  argued  with  great  appearance  of 
reason,  and  with  greater  wit,  That  according  to 
tbe  law  and  constitucion  of  parliaments,  an  un- 
precedented prorsgation  was  null,  and  conse- 
quently the  parliament  was  in  truth  dissolved ; 
offering  to  maintain  it  to  the  Ace  of  all  tb« 
judges,  and  desiring  (as  is  usual  in  such  casss) 


ii 
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*  miyesi^'s  plomwe,  ind  tha  plcasmc  of  this 

*  UoQM,  for4iigh  ooiHtmpts  cominittcd  •gaintt 

*  this  House:  and  thb  shall  be  m  suffideiit  war- 

*  rant  on  that  behalf.       J.  Browns  CI.  Pari/ 

*  To  the  CoostaUe  of  the  Tower/  &c. 

that  the^  ini^t  give  their -opinion  in  ic :  Bat 
this  motion  reli^b^  so  ill  with  the  Lords  that 
were  in  the  mioisin  i  that  one  of  them  moved 
that  the  duke,  for  that  Speech,  might  be  called 
to  the  bar.  The  earl  o\'  Shaftsbury  opposed 
this  motion,  as  impcoper  and  extravagant;  and 
did  with  ooomcey  nnd  sharpness  of  np|>lication, 
sec«>od  and  enforce  the  duke  of  Bnckingh«m's 
mrgoroent :  and  the  enri  of  Salisbury  nod  the 
lonl  Wharton  fell  in  lioldlj  on  the  same  side : 
But  the  majority  were  so  warm  upon  them, 
that  they  were  all  sent  pnsooers  to  the  Tower 
for  contempt  of  the  autnority  and  being  of  the 
present  parliament,  and  were  to  remain  there 
during  his  miyesty's  and  the  House's  pleasure. 
The  same  matter  was  debated  in  the  House  of 
Commons,  nnd  there  too  the  majority  resolved 
not  to  be  dissolved ;  yet  they  committed  none 
of  their  members  for  arguing  the  contrary.  It 
was  indeed  no  wonder  tlmt  lM>th  Houses  should 
agree  in  their  own  preservation  and  ooatinu- 
anoe:  for  the  great  Lords  in  tlie  ministrv  could 
not  bear  to  thmk  of  parting  with  a  parliament 
which  they  had  been. at  a  prodigious  eipence 
to  keep  in  a  giving  humour;  and  they  had  in- 
deed manajied  them  so  well,  that  thoy  had 
given  the>kiog  more  money  than  ever  had  been 
granted  in  a  parliamentary  way  to  all  the  kini^s 
of  England  from' William  the  Norman  to  the 
Union  of  the  two  kingdoms :  And  the  m^jor 
part  of  the  Commons  md  as  good  reason  to  de- 
sire to  keep  their  places  in  the  House,  that  by 
offices  or  pensions  were  so  beneficial  to  them, 
nnd  which  indeed  bad  cost  tliem  a  dear  pur- 
chase ;  for  upofi  the  death  of  any  of  the  old 
members,  few  or  noiie  had  been  chosen  to  suo- 
eeed  them  without  a  prodigious  expence; 
which  must  have  been  as  great  a  folly  in  them 
as  it  was  a  shame  to  the  nation,  if  they  had  not 
known  how  by  their  votes  and  engagements  to 
reimburse  themselves.  The  duke  of  Bucking- 
bam,  the  earl  of  Salisbury,  and  the  lord  Whar- 
ton, petitioned  the  king,  and  wero  discharged ; 
but  the  lord  Shafubury  was  kept  13  mont£  in 
piison;  and  for  not  complying  with  a  formal 
recantation  of  his  speech,  all  his  petitions  were 
r^ected :  when  finding  it  in  vain  to  apply  lon- 
ger to  his  majesty,  he  had  recourse  to  the  King's- 
Bench,  whither  he  was  brought  by  a  Habeas 
Corpus  on  the  i7th  of  January  next  ensuing, 
where  Mr.  Williams,  Mr.  Wallop,  and  Mr. 
Smith,  his  oooncil,  argued  (hat  the  Court  ou^ht 
U>  relieve  liim;  and  the  earl  spoke  himself  with 
great  reason  and  eloquence  for  the  liberty  of 
the  subject  and  his  own  discharee :  yet  the 
jttdg^  denied  him  redress,  one  of  them  dedar- 
mg  before  the  cause '  was  heard,  *  That  the 

*  Court  could  not  help  him ;'  and  being  absent 
when  it  came  to  a  hearing,  deputed  iudge  Jones 
to  speak  for  him,  that  the  fienen  might  be 
uoaiiimoQS,     So  the  Earl  was  remanded  to 


cm  Hobeoi  Carpus,         [1374 

The  earl  of  Sfasd'fsbory's  counsel  prayed  that* 
the  Return  inight  he  filed,  and  it  was  so,  and 
Friday  following  appointed  for  debating  the 
sufficiency  of  the  Return,  and  in  the  mean  time 
directions  were  gti'en  to  his  counsel  to  attend 

prison,  and  staid  there  till  another  session  of 
parliament,  when  his  application  to  an  inferior 
Court  was  voted  a  breach  of  priviK-ge  by  the 
Lords,  for  which  the  Earl  was  tu  aiitwer  his 
contempt  at  the  bar  of  tlie  Hou!ie.  On  the 
3'id  of  February  be  was  accordingly  brought  tu 
the  bar,  where  be  offered  to  acknowledge  hU 
asserting  the  dissolution  of  ilie  parliament  to 
be  an  unadvised  action,  and  to  -beg  their  lord- 
ship's pardon  for  his  ofienoe  in  bringing  hi^ 
Habeas  Corpus.  The  Lord  Treasurer  prod uced 
a  paper  which  one  Blaoey  had  delivered  him, 
pretending  to  give  information  of  some  words 
spoken  by  the  lord  SImftsbury  in  the  Court  of 
King's- Bench:  yet  Blaney  being  called  into 
the  House,  could  not  affirm  that  what  was 
written  in  that  paper  was  really  spoken  by  the 
Earl :  Upon  which  the  Lord  Treasurer  dropped 
the  matter,  and  the  House  proceeded  to  a  reso* 
lotion.  That  the  lord  Sbaftsbury  ^uld  make 
bis  submission  and  acknowledgment  in  a  form 
prescribed  by  that  House.  And  accordingly  a 
declaration  was  prepared  much  to  the  same  ef- 
fect with  what  the  Earl  liimself  had  before  of- 
fered. The  Lord  Chancellor  read  the  words  to 
him,  and  the  lord  Shaftsbury  kneeling  repeated 
them  at  the  bar,  and  then*  withdrew.  So  the 
House  ordered  the  Lords  with  white  stafis  to 
accjuaint  his  maje&ty,  that  thev  had  received  sa- 
tisfaction from  the  earl  of  SbafUhury  in  the 
matter  of  the  Habeas  Corpus,  and  tlie  other 
ointempt,  and  prayed  him  to  discharge  the 
Earl  from  bis  confinement ;  which  was  done.* 
Kennel, 

Roger  North  gives  what  be  calls  ^  The  Point 
stated  on  the  Faction's  side,  and  tlie  same  an* 
swered." 

''  As  to  the  4]uestion,  raised  unon  the  essence 
of  the  parliament,  with  the  Jriceum  in  lege, 
the  Faction  had  found  out,  to  shew  that  it  was 
legally  dissvilved  ;  ttslood  thus:  By  che  statute 
of  4  Ed«v.  3,  cap.  14,  it  is  enaded,  *  That  a. 

*  parliament  shall  be  holden  eveiy  year,  and 

*  more  o/>en,  if  need  be.'  Then  follows  tlie 
statute  of  36  Edw.  3,  cap.  10,  for  maintenance 
of  the  said  Articles  and  statutes,  and  redress  of 
diverse  mischief  and  grievances,  which  daily 
happen,  *  That  a  parliament  should  be  faoiden 

*  every  year,  as  another  time  was  ordained  by 
'  statme.'  It  fell  out  that  the  prorogation,  last 
mentioned,  wa»  for  a  longer  time  tlum  a  year, 
viz.  fifteen  inoiiths.  Now,  said  they,  if  the 
king  be  obliged  to  hold  a  parliament  every  year, 
a  parliament  ought  to  sit,  at  least  (or  rather  to 
be  new  summoned)  every  year,  which  behng 
made  impossible  by  that  prorogation,  the  pro- 
rogation Itself  is  against  those  la«rs,  and,  con* 
se«]uently,  void.  Then  the  parliament  rests 
without  dayi  which  is  a  discootiooancei  ancl 
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the  Judges  and  Attorocy*GcaeraI,  witfa  tbetr 
fsoepuoat  to  the  return,  and  inj  Lord  wet  re> 
inended  antil  that  day  ;  aod  it  iras  said.  Chat 
though  the  return  waa  filed,  the  Court  could 
remand  or  commit  him  to  the  Marsbalsea  at 
their  election. 

amounts  to  a  legal  dtssolotion.  So  stood  the 
point,  such  at  it  was,  on  that  side. 

**  The  Aniwers  were,  thtt  those  acts  have 
not  been  so  understood,  nor  hatfi  the  usage 
been  to  n^ulate  the  holding  of  parliaments, 
upon  that  foot,  ever  since  ihc  laws  were  made; 
and  it  is  a  rule  of  law,  that  ancient  Statocef  are 
to  be  construed  bv  the  general  usage.  That 
the  words, '  if  need  be,'  go  as  well  to  the  hold- 
ing every  year,  as  to  the  more  often ;  and,  re- 
peated them  accordinglv,  it  runs  thus :   *  A 

*  parliament  sball  be  holden  everv  year,  if  need 
'  oe,  or  more  often,  if  need  be  y  and  the  king 
is  judge  of  the  need.  That  it  is  ridiculous  to 
say  the  parliament  is  liae  Die^  when  a  day 
stands  appointed  by  the  prorogation.  And,  if 
the  king  were  by  law  obiig|ed  to  hold  a  paiiia* 
ment  every  year,  and  doth  it  not,  but  seloomer ; 
it  may  be  construed  a  misKOvemment,  or  griev- 
ance, to  be  redressed  in  the  ordinary  way,  by 
petition,  but  not  to  vacate  ftitnre  parliaments, 
and .  their  acts.  And,  farther,  (what  is  not 
ufgumeatative,  but  express)  the  time  of  parlia- 
mentary vacation  is  altered  by  latter  laws ;  as 
that  called  the  Triennial  Act,  Temp.  Car.  i, 
and  16  Car.  S,  which  repeals  the  other.  It  is 
thereby  enacted,  *  That,  hereafter,  the  sitting 

*  and  holdine  of  parliaments  shall  not  be  inter- 
'  mitted,  or  aeferred,  above  three  years;'*  which 
amounts  to  an  allowance  of  a  vacation  not 
exceeding  three  years.  That  parliament  had 
then  been  continued  above  four  years:  And 
this  question,  if  it  should  turn  upon  the  reason- 
ii»  on  the  other  side,  would  avoid  all  the  acu 
or  parliament  made  after  the  year  expired; 
which  would  make  strange  work  with  the  laws 
of  this  and  other  parliaments.  Therefore  the 
exception  shews  more  of  impudence  in  moving 
ity  than  reason  for  any  scruple."  Examen, 
p.  05. 

He  then  proceeds  as  usual  to  rail  against 
Keonet,  of  vrhoae  account  he  says : 

*'  There  needs  only  a  perusal  of  this  choice 
passage,  out  of  a  Compleat  History,  to  frame 
an  idea  of  the  whole  work.  It  is  all  he  says 
observable  in  this  whole  business;  touching 
which,  he  brazenly  sides  with  a  rabble-backed 
faction,  against  tne  whole  le^slative  power ; 
saying  all  the  evil  he  can  imagine,  without  any 
authority  or  warrant.  One  would  think  he 
had  the  accounts  of  the  secret  scrnce  by  him, 
or  that  be  wrote  in  a  saint-like  ase,  when  no 
officer  or  pensioner  appeared  within  St.  Ste- 
phen's walls,  or  when  no  persons  sold  them- 
sdves  to  their  shirts  in  competitions  to  be 
chosen.  All  he  says  here,  in  a  libeUous  sense, 
may,  iA  some  measure,  nt  every  parliament; 
so  that  whoso  will  cast  a  stone  at  the  best  of 
them  may  use  it  accordingly.    But  it  is  his 


On  Friday  the  Barl  was  hvougfat  into  Coarf 
again,  aod  fan  couosei  aigwd  th*  insuflkieooy* 
of  the  return. 

WUUam$  said,  That  the  catise  was  of  greur 
consequence,  in   regard   that   the    king   waa 

way,  to  take  all  occasions  to  improve  calumny. 
If  bis  relation^  here  given,  be  attentively  coft«- 
sidered,  it  will  appear,  that,  aa  in  matters  of 
greater  moment,  so  here,  one  eaunot  gather 
from  him  any  thing  of  the  merits  of  the  cause, 
or  what  shape  it  bad,  whereby  to  form  a  judg- 
ment ;  but,  instead  of  the  matter  of  fact  fas 
one  would  expect)  he  glances  forth  his  fake 
oolours.  Wliat  fact  he  is  pleased  to  deal  out, 
is  only  in  scraps,  just  enough  to  stick  his 
slanders  upon,  and  it  those  would  sttbsist,'(aAy 
more  than  form)  without  mitter,  we  should 
have  none  at  all. 

"  As  here  again:  *  The  duke  of  Bucks  er^ 
'  gued  with  great  appearance  Of  reawa  and 

*  greater  wit,— desiring  (as  in  such  eases  n 
'  usual)  that  the  judges  my^  give  their  opi- 
'  nions,  and  ofr«rad  to  maintaia  it  against 
'  them.'  His  grace  had  a  ^reat  mind  to  letter 
the  twelve  juries.  But,  m  earnest  should  w0 
not  conclude  the  duke  in  the  right,  when  they 
would  not  accept  hs  clialleoge?  The  tf use  must' 
needs  be  obviously  clear  in  law ;'  and  there  is 
the  cause  now,  why  the  author  mentions  this 

Srovocation  to  the  judges,  sayiiig,  it  is  usual, 
:c.  Now  he  doth  not  know  or  knavibhly  con^^ 
ceak,  that  the  judges  in  parliament  mive  a 
standing  declinatory  upon  record,  which  serves 
to  screen  them  from  interptibiqg  their  opinions 
in  matters  of  government,  such  as  is  the  lieing 
of  the  parliament.  In  old  time,  upon  the  like 
quesiion  put  to  them,  it  was  answered,  that 
such  matters  .were  above  their  knowledge. 
And  erer  since Jt  hath  not  been  usual  (though 
the  author  ignorantly,  as  I  take  it,  affirms  the 
contrary)  to  put  questions  of  state  to  the  ji|dges. 
So  what  becomes  of  his  grace's  improper  defy 
to  them? 

"  But'  the  author  Miys,  *  The  raottnn  rdisb- 
'  ed  so  ill  with  the  ministry,  that  one  of  them 
'  moved^to  the  bar.'  I  do  not  remember  that 
the  lord  Fretchvile,  that  my  other  libeUous  au- 
thor says  moved  to  tlie  bar,  or  Tower,  was  u 
minister  of  state  at  that  time.  But,  to  shew 
an  instance  of  the  author's  tacking  the  terms, 
used  of  late,  to  the  afiairs  of  that  time,  one  of 
his  libelling  arts,  I  must  tell  him,  that  the  word 
ministry  was  not  then  in  use,  but  counsellors, 
c»r  courtiers.  For  the  king  himself  then  took 
so  much  upon  him,  that  the  ministers  had  not 
that  aggregate  title,  as  if  the  government  had 
been  but  a  party,  and  the  ministers  swayed  it 
as  they  were  disposed  to  favour,  or  to  frown. 
But,  to  go  on  :   '  The  earl  of  Shaftesbury  op* 

*  posed  this,  and  did,  with  courage,  and  Jbmn» 

*  ness  of  applicntion,  second  and  enforce  toe 
'  duke  of  Bucks's  motion,  and  the  earl  of  Salis- 

*  bury,  and  lord  Wharton  fell  in  boldly  on  the 
'  same  side,  but  the  majority^— Alack  !  to  be 
oppressed  with  nnmbciii  rach  champiofis,  in 
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touched  in  bis  prcnipiUTie ;  tiit  lufcjtct  was 
inched  in  his  UmHj,  and  ihis  Court  in  its  jo« 
risdiccioo. 

1st.  The  csUse  of  coannitment  wfaieb  is  re- 
turned»  is  no(  suScient,  for  the  general  alle- 
gation of  high  coutempts  is  too  uncertain,  for 

such  a  cause,  notwithstanding  these  shining 
colours  given  us  here  of— courage — sharp  ap- 
pltcstioni — fall  in  boldly  I  O,  for  a  Tasto  or 
Ariosto,  lo  describe  the  battle,  which  ended 
in  an  Order  of  the  House  of  Lords  for  the  send- 
ing these  (bur  noble  peersi  advocates  for  the 
dissolution,  to  the  Tower. 

''  Must  not  any  one,  that  reads  this,  know* 
^g  no  better,  conclude,  as  if  it  were  plainly 
expressed,  that  these  noble  patriot  Lords  nnoved 
a  point  of  law,  clear  as  tlie  sun,  on  the  side  of 
the  people,  against  this  assembly,  called  a  par- 
liament ;  but  that  they  were  borue  down  by  a 
majority,  swayed  by  a  corrupt  ministry ;  and 
thereby  a  beggarly,  bribed,  and  what  is  worse, 
dissolved  parhament  was  kept  on  foot,  to  do 
the  work  of  popery,  and  to  enslave  the  nation? 
All  which  is  Doth  false  and  wicked  hbel.  For, 
io  truth,  the  parliament  were  as  fierce,  in  all 
points  of  fears  and  jealousies,  as  the  most  sus- 
picious would  desire;  and  far  enough  from 
complying  with  the  court,  even  in,  what  was 
about  that  time  most  pressed  upon  thim, 
money ;  much  less,  popery  aud  slavery,  which 
lie  concealed  under  the  author's  handling  of 
this  mob-dissolution ;  for  which  he  might  &ve 
hod  more  colour,  if  all  the  addresses,  messages, 
and  votes,  were  not,  as  they  are,  eitant  in 
print.  But  the  true  cause  of  this  insult  was, 
as  I  hinted,  that  the  parliament,  though  averse 
enough  to  the  court,  could  ndt  be  drawn  to 
extremities,  tending  to  pull  the  crown  and  mo- 
narchy piecemeal;  but  hitherto  maintained  its 
foniidatioos  with  resolution.  Metbioks,  a  com- 
pleat  historian  might  ha*,  e  fonnd  this,  so  appn- 
reut  and  demonstrated  by  what  came  niter, 
and  have  alledgnd  it,  though  couched,  as  only 
tbs  insinuation  of  some  people  (forsooth)  that 
he  might  be  able,  so  far,  to  purge  himself,  as 
not  concealing  what  all  knowing  people  then 
were,  and  now  aie  satisfied  was  the  truth  of 
the  matter. 

**  But  it  is  most  remarkable,  even  to  the  d^ 
gree  of  a  jest,  that,  if  any  credit  mav  be  given 
to  the  letters  of  Mr.  Coleman  (of  which  aftei^ 
nards)  the  whole  popish  interest  was  engaged, 
together  with  these  patriots  and  their  long 
train,  in  the  sood  work  of  setting  this  parlia- 
ment dissolved.  The  French  were  solicited  to 
lend  money  on  that  arcovnts  and  Coleman  was 
so  forward,  as  to  have  framed  an  instrument,  in 
the  nature  of  a  declaration  to  be  published  for 
makins  known  the  king's  reasons  for  so  doing. 
And  this  was  found. among  his  papers,  and 
pablisbed  with  his  letters;  a  perusal  of  whidi 
will  shew  much  of  the  factious  exception  to  the 
parliament  at  that  time.  So  strangely  did 
papist  and  fanatic,  or  (as  it  stood  then^  the  ants- 
court  pArty,  p— •  in  a  quill ;  agreeing  in  all 
things  that  tended  to  cccate  troubles  and  dis- 


tlie  Cotirt  cannot  judge  of  the  contempt;  if  it 
doth  not  appear  in  what  act  it  consists. 

Sdly.  It  is  not  known  where  the  contempts 
were  committed,  and  in  favour  of  liberty,  it 
shall  l>e  intended  they  were  committed  out  of 
the  House  of  Peers. 

turbances,  and  so  to  endanger  the  legal  esta- 
blishment of  church  and  state  in  Bngland.  I 
do  but  touch  the  instances  of  this  wonderful 
union,  as  they  fell  in  my  way,  desiring  they 
may  be  remembered  when  1  come  to  that 
matter  express ;  but  here  tbey  sufficientlv  con- 
fute the  author's  invention  of  the  papists  nating 
this  noble  Earl.  A  new  edition  of  his  book 
would  sell  admirably,  if,  instead  of  Complcat 
ilistqry,  it  were  titled,  Lies  wrote  in  Water 
Colours. 

"  After  this  commitment,  the  three  LordS| 
Bocks,  Salisbury,  and  Wharton,  petitioned  the 
king,  with  a  recantation  of  this  opinion  touch* 
ing  the  parliament's  beingdissolved,  and  were  by 
his  majesty  discharged.  But  Shafbbury.  being  a 
peer  of  more  constancy,  did  petition  indeed  and 
more  than  once,  but  still  witboutsucha  recanta* 
tioo  of  this  opinion  as  was  satisfactory,  so  he  lay 
by  it.  Then,  the  parliament  being  adjourned 
(not  prorogued)  bis  lordship  thought  he  had  ^ 
fair  opportunity  to  trouble  the  waters,  and,  pei^ 
haps,  get  hisliliertv,  with  a  Salvo  to  bis  Dogma, 
which  he  laboured  hard  to  preserve  entire.  He 
brought  his  Habeas  Corpus  retomaUe  at  die 
kingVbench,  whereupon  he  was  brought  up, 
and  the  return  was  read,  which  was  of  the  Or* 
der  of  tlie  House  of  Loids  for  his  commitment, 
via.  February  6,  1678.->"  To  be  kept  in  safe 
custody  during  his  majesty's  pleasure,  and  the 
pleasure  of  the  House,  for  high  contempts  and 
misdemeanors  against  the  House."  There  waa 
a  deal  of  arguing  by  the  lawyers  of  factions 

f>ractice  one  afUr  another,  to  shew  that  his 
ordship  ought  to  be  diachaiged  or  bailed ;  and 
they  were  answered  bv  Mr.  attomev  general, 
and  others  of  the  king^s  council,  una  at  length 
the  court  gave  their  sentence,  that  Itis  lordship 
ought  to  be  remanded,  and  not  bailed  nor  die- 
chauged.  This  was  done  seriatim  with  reasons^ 
whidi,  being  shortly  expressed  by  the  Lord  Chief 
Justice  Rainsford,!  will  give  them  io  his  woide,. 
taken  out  of  print,  viz.  *'  The  court  hath  na 
jurisdiction  of  this  cause:  And  thoefbre  the 
form  of  the  return  is  not  considerable.  We 
ought  not  to  extend  our  jurisdiction  beyond 
the  due  limits ;  And  the  actions  of  our  pre* 
decesaors  will  not  warraal  os  in  iuich  an  nt«» 
tempt.  The  consequence  would  be  vei^  mis- 
chievottt,  if  this  court  should,  deliver  a  member 
of  the  House  of  Peers  and  Commtms  who  ia 
committed,  for  thereby  the  bnsinesa  of  the  par- 
liament may  be  retarded.  For,  it  nay.be,  the 
commitment  waa  for  evil  behaviour,  or  inde- 
cent reflections  on  other  members,  to  the  dis*, 
turbance  of  the  afiairs  of  the  parliament.  The. 
oonunitment,  in  this  case,  is  not  for  safe  cus*. 
tody,  but  he  is  in  esecotioQ  of  the  jodsmcnii 
given  by  the  Lords  for  a  ooiitaBpt.  Ther^* 
mes^  if  he  sbouid  be.  bailed,  he  would  be  d*-* 
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Sdly.  The  dale  is  ancerUio,  to  tiiaty  pertd- 
ventare,  it  wm  before  the  l«ti  Act  of  Gcnetal 
Pftfdoo. 

4thly.  It  doet  not  uppcar  whether  the  com- 
mitmeot  were  on  a  ooovictioo  or  eoeuMtioa 
only. 

livered  out  of  execatiofi.  For  a  conteapt  in 
Facie  Curiitf  there  is  no  other  judgment  or  exe- 
couoo.  Therefore  he  ought  to  be  remanded. 
i  give  no  opinion  vthether  it  would  be  oUierwite 
in  case  of  «4>rofogation. 

*  **  1  need  not  stay  to  sliew  that  difference, 
ibr  it  is  a  common  notion  in  oar  law,  that  an 
adjoarament  is  a  continual  session,  and  a  pro- 
rogation a  vacation  of  parliament.  Now  woold 
it  not  be  a  jest,  if  Wettminstep-ball  should,  kit- 
ting the  parliament,  turn  but  their  prisoners  for 
bmcbet  of  privilege  and  contempts?  Or  to 
bail  thom  under  their  noses?  And  then,  to 
what  trial }  There  is  notlring  so  impudent  and 
tenseleBs,  which  that  faction,  and  their  learued 
counsel,  woald  not  urge  to  the  courts  of  jus- 
tice about  that  time,  if  it  was  set  up  by  them, 
and  was  to  serve  any  turn  uf  tlieirs ;  of  which 
among  many,  a^  may  in  cr>arse  be  produced, 
this  is  a  clear  instance.  It  was  tiie  cuso  ot  a 
peer,  head  of  a  party  ripe  for  clamour,  else  the 
Btetence  had  been  refelled  upon  the  opening ; 
Out,  for  the  cause  afore  hinted,  the  judges 
thought  fit  to  give  their  judgnients,  seriatim, 
after  solemn  (argument  had.  I  guess  the  earl 
bad  more  reach  in  this  business  than  did  ap* 
paar,  or  any,  out  of  his  cabal,  thought  of.  And 
that  was  to  try  the  temper  of  the  multitude 
that  he  was  to  work  with,  whether  thev  would 
•wallow  nonsense  or  no.  For  if  not,  there  was 
no  good  to  be  done  with  them  at  present ;  and 
ibe  fire  must  be  a  little  more  exasperated,  to 
work  them  op  to  a  pitch.  At  present  his  lord- 
sliip  made  tho  utmost  of  his  point ;  I  say  his, 
because  it  was  not  doubted  but  he,  with  his 
oouncilofparty-le^leians,  invented  this  ques- 
tion upon  the  parliament,  and  then,  what  was 
wanting,  in  law  and  common  sense,  was  to  be 
made  good  by  party.  But  his  lordship  find- 
ing that  lew  or  none  came  over  to  his  side, 
and  he  bad  no  other  expedient  fiw  his  li- 
berty, bis  great  heart  condecended  to  petition, 
and  therein  to  recant  in  due  form;  and  so,  by 
the  kiog's  order,  he  was  dicharged.  And  there 
ended  this  Fgnit  fotous^  which  mode  a  great  stir 
while  it  glared  incur  parliamentary  horiion. 

**  But  now  right  must  be  done  to  the  author, 
who  employs  all  hit  art,  shuffling  and  cutting, 
to  bring  his  peer  off  this  business  with  honour, 
and  to  persuade  hit  readers,  that  his  lordship 
was  all  along  in  the  tight,  and  King,  Lords, 
Commons,  and  Judges,  w  in  ttie  wrong,  to  op- 
press his  lordship  after  this  manner,  as  they 
did.  We  have  not  foiigot  what  persecutions 
depended  on  the  anger  of  the  papists.  This  is 
a  beginning,  for  he  was  kept  prisoner,  although 
by  law  he  on^  to  have  been  bailed.  And 
wnv  i  The  author  sayt  '  the  earl  spoke  himself 

*  with  great  reason  and  eloquence,  for  the  li- 

*  bvtyof  the  tabject  andhis  owaditchaigey  jetT 


It  caamit  be  denied,  but  that  the  return  of 
such  a  commitment,  by  anj  other  Court,  would 
be  too  general  and  onoertam,  More.  893.  Ast- 
wbh  was  bailed  on  a   return,  *  qmtd  coa- 

*  missus  foit  per  maadatum.  N.  Milit.  Dm. 

*  Custod.  BCagn.  Sigil.  Angliss  virtote  cojosdem 

—Note  here  the  kbcrty  of  the  subject  is  brotight 
i«  neck  and  beels,  as  they  say,  that  the  Mr!  might 
be  popular,  standiua  up  for  the  rights  of  the  peo- 
ple ;  although  in  all  that  which  his  lordship 
saki  at  the  hearing,  there  is  nothing  at  all  by 
him  argued  of  the  subject  matter :  so  far  from 
being  an  advocate  at  krge  for  the  liberty  of  the 
people,  al  here  is  coonterfoiied.  But  mark  the 
emphasis  of  that  *  yet— the  judges  denied  htm 
'  redress.'    Doth  not  this  say  plainly  the  judges 
did  him  wrong ;  nay  more,  (felivered  up  the  li- 
berty of  the  people,  for  which  bis  lordship  spoke 
so  eloquently?  Redress  and  wrong  are  relatives, 
and  iinply  each  other ;  the  former  it  ever  due 
because  it  supporteth  the  latter.    Why  could 
not  the  author  have  said  what  was  true,  vix. 
that  the  judges,  upon  full  hearing,  were  of  op»* 
uion  that  his  lordship  could  not,  in  that  case 
be  boiled  by  law ;  with  the  short  reason,  that 
the  cause  was  out  of  their  iunsdiction  ?  Or  whj 
did  not  he  make  use  of  toe  print  to  extract  a 
short  state  from  ?  He  bad  it  before  him,  or  ebe 
bewaspoorlv  furnished  with  materials  for  a 
Compleat  History.    But  with  signal  fmad,  firet 
he  recommends  the  earl*s  speech,  without  a 
word  of  the  matter,  and  then,  *  yet,*  &c.  Now, 
to  shew  he  had  the  print  by  him,  and  that  he 
has  wilfuUy  suppressed  the  truth  here ;  observe 
the  title  page  or  the  book,  and  you  will  find 
tills  eipreswd,  vie.  <<— With  a  speech  of  the 
worthy  earl,  pleading  hb  own  cause,  and  the  li- 
berty of  the  subject."    Thi»  very  pathetic  sen- 
tence the  author  has  stole,  and  put  In  hb  bo6k 
here,  as  I  set  them  down  before ;  which  do 
vary  only  a  little  in  the  order  of  the  words, 
but  are  the  same  conceit  and  sense  exacdy  ; 
that  it  might  be  moving  in  hb  Hbtonr,  as  it  was 
in  the  pamphlet's  title  ptge,  coined  ror  tlie  sel« 
ling  design  of  the  hawkers. 

**  But,  after  all,  were  not  the  judges  cor- 
rupt ?  For  the  print,  which  the  earl  himself 
put  out,  says  "  justice  Twisden  was  absent,  but 
he  desired  justice  Jones  to  dedare,  that  hb 
opinion  was,  that  the  partjr  ou^t  to  be  re- 
manded." Now  nothing  is  more  usual  than 
thb  course,  in  case  of  an  absent  judge,  when 
the  opinkin  is  solemnly  given ;  for  the  public 
satbmction  therein  b  greater.  But  says  the 
author,   *  one  of  them  declaring,  before  the 

*  cause  was  heard,  that  the  court  could  not  help 

*  him.'  If  he  had  declared  otherwise,  he  had 
been  an  Ignoramus.  But  observe  the  insnua- 
tion.  I  know  not  whether  hb  mother  wit 
helps  him,  or  some  exireordinary  inspiration  ; 
but,  it  b  certain,  the  scandal  here  is  aotably 
couched :  For  b  it  not  ttraage  a  judfe  should 

¥'ve  hb  sentence  before  he  heard  tlie  cause  ? 
he  papists  had  great  power  o9er  him,  to  pro- 
cure thb  preposterous  judgment  I  Now,  to 
solve  the  riddle  of  thiti  we  mutt  note  a  diSer* 
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*  coQteniptus  incurw  faoti/  and  in  tba^  Book, 
that  divert  other  {>ersoo«  y ere  bailed  on  feoch 
general  return!^  and  Uie  cases  have  been  lately 
affirmed  .in  BusbeL'#  cape/  reported  bj  rbe  late 
Lord  Chief  Justice  Vaughftn*  where  it  is  ex- 
pressly said  that  sach  commitroent  and  return 
Deing  too  general  and  uncertain,  the  Court 
cannot  beLeire  in  an  implicit  manner,  that  in 
truth  the  commitment  was  for  caoses  parti- 
cular and  sufioieht. 

Vaogban**  Reports,  140,  Accord.  S  last  59, 
S3,  and  55,  and  the  1  Rolls.  918,  and  tliougb 
the  commitment  of  thejurois  was  foracqnitiinx 
Penn  and  Mesd,  *  contra  plennm  et  roamfes- 

*  tam  evidentiam.'  It  was  resolved  to  be  too 
general,  for  the  evidence  ought  to  appear  as 
certainly  to  thejud^e  of  the  return,  as  it  ap- 

Sears  before  the  judge  authorized  to  commit, 
^usb.  case.  1S7. 

Now,  this  commitroenc  being  by  4he  House 
of  Peers  will  make  no  difl^Brence ;  for  in  all 
cases  where  a  matter  comes  in  judgment  be- 
fore this  Court,  let  the  question  be  of  what 
nature  it  will,  the  Coiwrt  is  obliged  to  declare 
the  law,  and  that  without  distinction,  whether 

ence  between  a  trial,  and  a  case  upon  record. 
None  can  declare  of  the  one  antecedently,  be- 
cause none  can  say  what  may,  or  may  not,  be 
made  the  case,  or  fact,  when  proved.  But 
the  other  b  fiaed,  and  <;annot  qe  diver<ii6ed, 
and  may  be  so  plain  (as  it  was  here)  that  it 
shall  be  ridiculous  to  pretend  to  argue  it.  And, 
in  matters  so  prefixed,  it  is  common  practice 
for  judges  to  consult  one  another,  or  put  the 
case  at  their  ball  table,  and  then  declare  in 
public,  that  their  brothers,  upon  pUtting  the 
case,  were  of  that  opinion.  I  am  not  sure  the 
author  thought  right,  but,  it  is  plain,  bis  rosUce 
lopes  at  a  venture,  and  his  ignorance  is  no 
check  to  it,  and  it  is  a  sorry  thing,  for  his  sake, 
to  make'such  trite  distinctions  as  these.  But 
Ihave.no  hopes  he  will  walk  steady,  if  nny 
thing  of  law  comes  in  his  way :  as  here,  he  will 
have  another  iTmg  at  this  judge  Twisden.— — 
'  And,  being  absent  when  it  came  to  an  bear- 
'  ing,  he  deputed  judze  Jones  tu  speak  for  binr, 

*  that  the  court  should  bo  unannnons.'  And, 
10,  the  confederacy  of  the  judges  was  fbrtified 
in  givioga  wrong  jodgment,  or,  as  the  aiubor 
has  it,  Denial  of  Redress/  How  cleverly  was 
it  patched  up  by  the  seeming  unanimity?  Good 
lack,  that  tne  judge  should  be  s6  coocemed! 
If. this  be  not' popish  hunting  a  peer  to  disgrace 
and  ruin,  what,  is  so  ?  But,  I  guess,  the  repu- 
ution  of  .that  Excellent  judge  will  remain  can- 
did in  W^tminster  Hali;  and  the  seni^oces  of 
the  law,  as  diverse  will,  I  guess^  be  derived 
from  under  him,  will  illustrate  his  learning 
'and  justice,  against  the  wicked  endeavours, 

and  slanderous  pen,  of  this  foul  writer  to  the 
contrary  .'^    £;saisea^  p.  69. 

For  other  'Mtticalarf  relatiiig  tx^  thi9  busi- 
ne9«,  see  4  Comtt's  Pari.  Hilt,  and  die  Appen- 
dix ;  also  1  Otdmiion  GQ9. 

•     ••  . 

*  See  this  Case,  mnU^p,  999* 
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the  question  be^jiv parliament  or  no.  In.tite 
case  of  Geo.  Binion  in  C.  B.  there  was  a  long 
debate.  Whether  an  original  writ  Alight  be 
filed  against  a. member  of  parliament,  duriitg 
the  time  of  privilege  :  and  it  was  urged.  That 
it  be^ng  during  the  session  of  parliament,  the 
.  tenninariou  of  the  question  did  belong  to  the 
parliament:  but  it  was  resolved  that  an  ori- 
^ual  might  be  filed  ;  and  Bri^dgmau,  then  chief 
justice,  said,  that  the  C<»urt  was  obliged  to  de» 
dare  the  law  in  all  cases  that  came  in  judgment 
before  them.  H.  4,  £d.  4,  Rut.  4,  7,  10,  in 
Scacc.  In  debt  by  River  v.  Cousin,  the  defend 
dant  pleads  tli^t  he  was  servant  of  a  member' 
of  parUament,  ^  et  kleo  capi  sen  arestari  non 
'debet,^  and  the  Plaintiflf  prays  judgment,  and 
aftenvards  by  advice  of  all  the  judges  the  judg* 
meot  was  entered.  *  Videtur  Barouil»os,  quod 

*  talehabetur  Privilegiom,  quod  Magnates,*  &c. 
'  £t  euruui  familiares  capi  sen  arestari  non 
'  debeot,  sed  nullum  habetur  Privilegium,  quod 

*  non  dcbent  implacitari,  ideo  respondeat  ou»» 
'  ter.'  So  in  Triviniafd*s  esse,  n  question  of  pri* 
viiega  was  determined  in  this  Coort.  Dyer  60 
in  l4£d.  3,  in  the  case  of  sir  John  nud  sir 
Jeo6ry  Stanton,  which  i%  as  cited  in  the  case 
of  the  earl  of  Clareodun,  and  i»  entered  in  the 
Lords  Journal. 

Ao  action  tor  waste  depended  between  them 
in  ihe  common-plebs,  and  the  Court  was  di» 
Tided,  and  the  Record  was  certHled  into  the 
House  of  Lords,  and  they  gave  direction  that 
the  judgment  should  be  entered  for  the  plain- 
tiff ;  afberwnrds  on  a  Writ  of  Error  brought  in 
this  Court  that  judgment  was  reversed,  not* 
witlistanding  the  objection,  that  it  was  giren 
bv  order  of  the  House  pf  Lords;  for  the 
Court  was  obliged  to  proceed  according  lo  the 
law  in  a  matter  that  was  before  them  in  point 
of  iudgment.  Not  long  since  the  earl  of  Bristol 
exhibited  an  Accusation  ai^ainst  the  earl  of 
Clarendon  to  the  House  of  liords,*  and  it  con- 
tained divers  matters,  whereof  some  did  aris« 
out  of  parliament,  and  it  was  referred  to  the 
judges  to  consider  whether  that  procedure  waa 
parbamentarv ;  and  the  4th  ot  July  1663,  it 
was  resolTedf  by  the  judges,  that  the  Lords 
ought  not  10  proceed  only  upon  an  impeach* 
ment  by  the  Commons,  when  the  matters  arise 
out  of  the  House. 

The  construction  of  nil  acts  of  parliament 
arc  given  to  the  courts  of  W<^i minster,  and 
accordingly  they  are  judges  of  the  validity  of 
acts  of  parliament,  they  have  searched  the 
rotb  of  parliament,  Hob.  109.  Lord  Hunsdon's 
case,  they  have  determined,  whether  the  journal 
be  a  record,  Hub.  110.  When  a  point  com^ 
before  them  in  judgment,  they  are  not  fore- 
closed by  an^  act  of  the  Lords,  but  ought  to 
judge  accordmg  to  the  law,  by  which  the  realm 
IS  governed,  and  not  by  the  Lords :  if  it  afH 
pears  that  an  act  of  parliament  be  made  by 
the  king  and  Lords  without  the  Commons, 
that  act  is  Fek  de  i«,  and  the  Courts  of  West- 
minttcr  ought  to  judge  it  void,  4H.  7, 18  Hiib. 
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111,  anci  accordingly  tbey  oo^htto  do,  if  this 
return  contain  in  it  that  which  »  fatal  to  itself. 
It  hath  been  a  qoestion  often  resolved  in  this 
Court  wlien  a  Writ  of  Error  in  parliament 
sliall  be  a  Supersedeas,  and  this  Coart  bath 
determined  what  shall  be  said  to  be  a  session 
or4)arliiinient,  1  Roli«.  29,  and  if  the  law  were 
ottterwise  there  would  be  a  failure  of  justice. 
If  I  he  parliament  v»cre  4Ji^s')lved,  there  would 
be  no  question  but  the  ptisuner  should  be  dis- 
chnrgeJ  on  a  Habeas  Corpus,  apd  yet  then  the 
Court  niukt  examine  the  cause  of  comroitoienty 
and  bj  con&cquciicc  a  matter  parliameotarj, 
and  the  Court  may  now  have  cogoizance  of  the 
matter,  Jis  clearly  as  i^hen  the  parliament  is 
dissolved.  The  party  would  be  without  re- 
medy for  his  liberty,  it'  lie  could  not  find  it  here, 
for  it  is  not  sufficient  for  him  to  procure  the 
Lords  to  determine  their  pleasure  fur  bis  im- 

f  prison ment,  for  before  his  enlargement  he  must 
lave  tlie  pleasure  of  the  king  to  be  determined, 
•lid  that  ought  to  be  iu  this  Court,  and  there- 
fore the  prisoner  ought  first  to  resort  hither. 

Let  us  suppose  (for  it  does  not  appear  iu  the 
return,  and  the  Court  ought  not  to  enquire  of 
any  matter  out  of  it),  that  the  supposed  con- 
tempt was  a  thing  done  out  of  the  House ;  it 
would  be  hard  for  this  Court  to  remand  him  ; 
suppose  he  wt;re  removed  to  a  foreign  prison, 
dunng  the  pleasure  of  the  Lords  :  no  doubt, 
but  that  would  have  been  an  illegal  commit- 
ment against  Macna  Charta  and  (he  Petition  ; 
there  the  commiimeat  would  have  been  es- 
pre^sly  iilegnl^and  it  may  be  this  commitment 
may  be  tfo  less ;  for  if  It  had  been  expressly 
shewn,  and  if  he  bo  remanded,  be  is  committed 
by  tliis  Court,  who  are  to  answer  for  his  impri- 
•onmetit. 

fiut  2.  The  limitation  of  the  imprisonment 
daring  the  pleasures  of  the  king  and  the  house 
is  illci^al  and  uncertain ;  for  since  it  cught  to 
determine  in  two  courts,  it  can  have  no  certain 
period,  a  commitment  until  he  shall  be  dis- 
charged by  KingVBench  and  Common  Pleas 
u  illegal;  for  the  prisoner  cannot  apply. him- 
self in  such  a  manner  as  to  obtain  bis  dis- 
charge. If  a  man  be  committed  to  furtlier 
order.  Coke  saith,  he  is  bailable  presently,  for 
that  imports  until  he  shall  be  delivered  in  good 
course  of  Law ;  and  if  this  commitment  hove 
not  that  sense,  it  is  illegal,  for  the  pleasure  of 
tlie  king  is  that,  which  slinll  be  determined  ac- 
cording to  law  in  his  courts,  as  where  the  Stat. 
«f  Westminster,  Ixbap.  16,  declares  that  he  is 
not  replevisabte,  who  is  taken  by  command  of 
fclie  king;  this  does  not  extend  to  an  extra- 
judicial command,  but  in  his  courts  of  justice, 
to  which  all  matters  of  judicature  are  delegated 
and  distributed.  S  Inst.  1C6  and  187. 

Wallop,  to  the  same  purpose^  cited  Bushel's 
case,  Vaughan,  137,  that  the  return  for  high 
contempts  was  not  sufficient,  and  the  ooort 
that  made  the  commitment  in  thb  case  makei 
no  di€erence  in  the  case,  for  otherwise  one 
may  be  imprisoned  by  the  House  of  Peers  un- 
justly, for  a  matter  relievable  here,  and  yet 
ehall  b«  vtittioiO^aoy  mwiner  of  relief  by  such 


a  return ;  for  on  supposition  that  this  court 
ought  not  to  meddle  where  the  person  is  oom- 
mitted  by  the  Peers,  any  person  at  an  j  Kime 
and  for  any  cause  may  be  subject  to  a  perpe- 
tual imprisonment  at  toe  pleasure  of  the  Lpetis. 
And  the  law  is  otherwise,  for  the  House  of 
Lords  is  the  supreme  court,  yet  thar  jurisdic- 
tion is  limited  by  the  common  and  scatace- 
law,  and  their  excises  are  examinable  in  tki* 
court ;  for-  there  is  a  great  difference  totween 
the  errors  and  excise  in  and  of  a  court,  between 
an  erroneous  proceeding  with  jurisdiction,  which 
is  void  and  a  mere  nullity,  4  H.  7.  18.  6.  in 
the  parliament  the  king  would  have  one  at- 
tainted of  treason,  and  lose  his  lands,  end  the 
Lords  assented,  but  nothing  was  said  of  tho 
CoBimons;  wherefore  all  the  jostices  held 
clearly  that  it  was  no  act,  and  he  was  restored 
to  his  land ;  and  without  doubt  in  the  same 
case  if  the  party  had  been  imprisoned,  the 
justices  might  have  made  the  Idte  resolotioa 
that  he  ought  to  have  been  dischai^ged. 

It  is  a  solecbm  that  a  man  shall  be  ioipr^ 
soned  by  a  limited  jurisdiction,  and  it  shall  not 
be  examinable,  whether  the  cause  were  within 
the  jurisdiction  or  not.  If  the  Lords  without 
the  Commons  should  grant  a  tax,  and  one  that 
refosed  to  pay  it  should  be  imprisoned,  the 
tax  is  Toid ;  but  by  a  general  commitmeat  tlie 
party  shall  be  remediless,  if  so  be  the  Lortb 
should  award  a  Capias  for  treason  or  felony. 

By  these  instances  it  appears  that  their  juris* 
diction  was  restrained   by  the  common-law, 
and  it  is  also  restrained  by  divers  acts  of  par- 
liament, 1 II.  4,  c.  14,  'no  appeals  sbali  be 
made,  or  any  ways  pursued,  or  where  a  statnte 
is  made  a  power  is  implicitly  given  to  this 
court,  by  the  fundamental  institution,  which 
makes  the  judges  expositors  of  act  of  parlia* 
ment;  and  peradventure  if  ail  this  case  ap- 
peared upon  (he  return,  this  might  be  a  case  le 
which  they  were  restrained  by  the  stat.  4  H.  8. 
c.  8.    That  all  the  suits,  usci^nents,  and  coa- 
dcm nations,  &c.  many  time  from  bencefiirtb, 
at  any  time  to  be  put  or  had  upon  any  mem- 
bers for  any  bill  speaking  or  reasoning  of  any 
matters  concerning  the  parliament  to  be  com* 
muned  or  treated  of,  shall  be  utterly  void  and 
ofnoeflFect;  now  it  does  not  appear,  bat  this 
is  a  correction  and  punishment  imposed  upon 
the  earl,  contrary  to  the  statute.    There  is  no 
i)oestion  now  made  of  the  power  of  the  Lords, 
but  it  is  only  urged  that  it  is  necessary  for 
them  to  declare  by  virtue  of  what  power  they 
proceed,  otherwise  the  liberty  of  every  English- 
man shall  be  subject  to  the  Lords,  whereof 
they  may  deprive  any  of  them  apinst  an  act 
of  parliament,  but  no  usage  can  justify  each  a 
proceeding.   £lsemore*s  Cue  of  the  Poa^NalL 
19  *    The  dtfke  of  Sufiblkf  wai  impeached  by 
the  Commons  of  high-treason,  and  misdemeaiH 
ors,  the  Lords  were  in  doubt  whether  they  dxmld 
proceed  upoti  such  a  general  impeachment  to 
imprison  the  duke,  and  the  advice  of  the  judges 

*  See  this  Case,  ante,  voL  fi,  p.  559* 
t  I*>i«J.  vohJ,  p.«?l. 
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being  demanded,  and  tbeir  resolulion  given  in 
the  negative,  the  Lprda  were  saiiftfied.  This 
case  is  oientioiied  with  design  to  shew  the  re- 
spect given  to  the  iudgjes,  and  that  the  judges 
have  determined  the  biKbest  matters  in  parha- 
menu  At  a  Confertnce  held  between  the 
Lords  and  the  Commons,  3d  ApriL  4  Car.  con- 
ceroii^  the  Riji^ht  and  Priyilege  of  the  Subject, 
it  was  declared  and  agreed,  That  no  freeman 
ought  to  be  committed  or  restrained  by  com- 
■litmeot  of  the  king  or  privy-council,  or  any 
other  (in  which  the  House  of  Peers  is  iocluded) 
unless  some  cause  of  commitment,  restraint,  or 
detainer  be  set  focth,  for  which  by  law  he 
ought  to  be  committed,  &c. 

Now  if  the  king,  who  is  the  head  of  the  par- 
liament, nor  the  privy-council,  which  i^  aconrt 
of  state,  to  which  secrecy  is  so  uecessaryy  may 
not  imprison  without  shewing  cause,  Q/oriiori, 
the  Lords  in  parliament  cannot,  wliich  are  a 
court  of  law  as  well  as  a  court  of  state,  aud 
therefore  ought  not  to  proceed  in  an  illegal 
manner.  It  is  true  in  1  Rolls.  192.  Rusb- 
wortb*s  Case,  Coke  is  of  opinion  that  the 
privy-council  may  commit  witliout  shewing 
cause,  but  in  his  more  mature  age  he  was  of 
another  opinion,  and  accordingly  the  law  is 
declared  in  the  Petition  of  Right. 


Smith  argued  to  the  same  purpose,  and  said, 
A  judge  cannot  make  a  judemeut  unless  the 
fact  appears  to  him,  and  on  an  Habeas  Corpusi, 
the  judge  can  only  take  notice  of  the  fact  re- 
turned ;  it  is  lawful  for  any  subject  that  Huds 
bimself  aggrieved  by  any  sentence  or  judgment 
to  petition  the  king  in  an  humble  manner  for 
redress,  and  where  the  subject  is  restrained  of 
his  liberty,  the  proper  place  for  him  to  apply 
himself  unto  is  this  court,  which  hath  the  su- 
preme power  as  to  this  purpose,  over  all  courts, 
and  an  Habeas  Corpus  issuins;  hence,  the  king 
ought  to  have  an  account  of. his  subject,  Uolis. 
Hab.  Corp.  64.  Witherl}'*s  Case;  and  though 
the  commitment  be  by  the  Lords,  yet  if  it  be 
illegal,  this  court  is  obliged  to  discharge  the. 
prisoner,  as  well  as  if  he  had  been  illegally  im- 

Prisoned  by  any  other  court;   the  House  of 
ears  is  a  high  court,  but  the  Kioi;*s- bench  hatU 
ever  been  intrusted  with  the  liberty  of  the  sub- 
ject, and  if  it  were  otherwise  in  case  of  impri- 
sonment by  the  Peers,  the  power  of  tbe  king 
was  leM  absolute  than  the  power  of  the  Lords. 
It  does  not  appear  but  iliat  this  commitment 
was  for  breach  of  the  privilege,  but  neverthe- 
less if  it  were,  this  court  might  give  rehef,  as/ 
appears  in  sir  George  Bigmore*s  case  before 
cited,  and  Mich.   13  £d.  4.     Rut.  20.  for  the 
court  which  has  power  to  judge  what  is  privi- 
lege,  has   also  power    to  judge  what  is  con- 
tempt of  privilege;*  if  the  judges  may  judge  of 

•See  the  Case  of  Crosby,  a.  d.  1771,  infra, 
iSee  also  the  Notes  to  the  Case  of  Dr.  Shirley 
atfd  sir  John  Fagg,  ante^  p.  1122. 

Lord  Clarendon  has  in  the  4th  book  of  his  His- 
tory of  the  Rebellion,  some  observations  upon 
this  fubject  which  may  perhaps  be  fouod  to  de- 


an act  of  parliament,  a  fortiori,    they  may  < 
judge  of  an  Order  of  the  Lords,  ^  Edward 
Butcher's  case,  where  he  in   reversion  brought 
an  action  of  waste  and  died  before  judgment, 

serve  attention.  After  relating  the  trantectioos , 
refpecting  the  Five  Members,  and  the  answer ' 
of  Charles  the  First,  he  proceeds : 

''  This  gave  them  new  offence  and  trouble, 
and  if  the  king's  counsel  had  had  the  courage 
to  have  insisted  upon  the  matter  of  law,  and 
the  Lords  would  have  given  them  reasonable  , 
countenance,  they  would  have  been  much  puz- 
zled to  have  procured-  a  resolution  that  would 
have  served  their  purposes  to  all  p^rte,  and 
been  cx>ntent  to  have  suspended  their  judg- 
ment, and  so  the  king  might  have  suspended 
his  prosecution.  For  if  the  judges  had  been 
called  to  deliver  their  opinions  in  point  of  law^ 
which  they  ought  to  have  been,  they  could  not 
have  avoided  the  declaring,  tliat  by  the  known 
law  which  had  been  confessed  in  all  times  and 
ages,  no  privilege  of  parliament  could  estend 
in  the  case  of  treason ;  but  that  every  parlia- 
ment-man was  then  in  the  condition  of  every 
other  sul^ect,  and  to  be  proceeded  against  ac- 
cordingly. In  the  next  place,  as  they  would 
never  have  ventured  themselves  upon  the 
House  of  Peers  under  an  impeachment,  and 
thereby  made  them  their  judges,  which  indeed 
was  incongruous,  every  subject  being  to  he  tried  . 
for  his  life  per  pares,  vel  per  le^nn  terra,  to 
both  which  the  LoVds  and  the  impeachtnent 
were  directly  opposite ;  &o  they  would  less  have 
trusted  an  indictment  at  law,  and  a  well  chosen 
sober  jury,  who  had  been  bound  to  follow  their 
evidence  of  fact,  and  were  uot  judges  of  the 
law,  which  was  severe  in  any  conspiracy 
against  the  crow n^  or  tbe  persons  of  king  or 
queen. 

**  But  having  shut  the  ^dcors  against  any 
mention  of  law,  they  made  no  scruple  of  re- 
solving and  answering  his  majesty,  *  that  they 
'  were  first  lo  see  the  evidence  he  had  to  prove 
'  the  guilt,  before  they  could  give  any  direction 
'  for  the  manner  of  the  prosecution  and  pro- 

*  ceedins,'  which  they  grounded  upon  a  maxim 
they  had  but  lately  established,  though  never 
till  then  heard  of,  '  that  no  member  of  parlin* 

<  ment  for  what  offence  soever,  could  be  or- 
'  rested  or  proceeded,  against  but  by  tbe  con 

'  sent  of  that  House  of  which  he  was  a  mem- 

*  her ;  and  then  they  said  they  could  not  give 

<  or  deny  their  consent  by  any  other  measure 

*  than  tne  knowledge  of  the  crime  and  proof, 
'  upon  which  such  member  stood  accused.' 
Which  conclusion  had  been  reasonable  hnd  the 
premises  been  just;  whereas  Mie  argument  was  . 
to  be  inverted,  that  their  consent  was  not  to  be 
asked,  because  they  had  no  cognizanc'e  of  the 
crime  of  which  their  members  were  accused, 
nor  were  judges  whether  their  accusation  were 
valid  in  law,  or  sufficiently  proved  in  Act. 

**  It  is  not  to  be  believed  how  many  sober, 
well-minded  men,  who  were  real  lovers  of  the 
peace  of  the  kingdom,  and  had  a  full  hubmis- 
fioo  and  reverence '  to  tbe  knoan  laws,  were 
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nnti  his  heirs  brought  an  action  for  the  same 
ivaste,  and  the  kiog  and  the  lords  determined 
that  it  did  lie,  and  commanded  the  ju«iges  to 
give  judf^ment  accordingly  lor  the  time  to  come; 
but  by  Ryley,  39,  it  appears  that  it  is  only  an 
order  of  the  king  and  the  lords,  and  that  was 
the  cause  the  Judges  conceived  that' they  were 
not  bound  by  it,  but  39,  3,  13,  and  ever  since 
have  jodgttl  the  contrary  if  it  be  admitted. 
For  that  for  breach  of  privilege  may  com- 
mit, yet  it  ought  to  appear  on  the  commitment 
that  that  was  the  cause, for  othen*  ise  tf  jey  may  be 


imposed  upon  and  bad  their  undenttandingt 
confounded  and  so  their  wills  perverted,  by  the 
mere  mention  of  Privilege  of  Parliament ; 
which  instead  of  the  plain  and  iutelligible  no- 
tion of  it,  was  by  the  dexterity  of  those  boote- 
feu9  and  their  under  agents  of  the  law,  and  the 
supine  soitishness  of  the  people,  rendered  such 
a  mystery  as  could  be  only  explained  by  them**  < 
selves,  and  extended  as  far  as  they  found  ne-  ^ 
cessn ry  for  their  occasions,  and  was  to  be  acf 
knowledged  a  good  reason  for  any  thing  that 
no  biher  reason  could  be  given  for.     '  We  are, 

*  say  they,  and  have  been  always  confessed, 

*  the  only  judges  of  our  own  privileges;  and 
'  therefore  whatsoever  we  declare  to  be  our 
'  privilege,  is  sucii :  otherwise  whosoever  de- 
'  termines  that  it  is  not  so,  makes  himself  judge 

*  of  that  whereof  the  cognisance  only  belongs 

*  to  us/    And  this  sophistical  riddle  perplexed 
many,  who,  notwithstanding  the  desperate  con- 
sequence they  saw  must  result  from  such  logic,  i 
taking  the  first  proposition  for  true,  which,  be- 
ing rightly  understood,  is  so,  have  not  been 
able  to  wmd  themselves  out  of  the  labyrinth  of 
the  conclusion  :     I  say  the  proposition  rightly 
understood  :  they  are  the  only  judges  of  their 
own  privileges,  that  is,   upon  the   breach  of 
those  privileges,  which  the  law  hath  declared 
to  he  their  own,  and  what  punishment  is  to  be 
inflicted  upon  such  breach.      But  there  can  be 
no  privilege,  of  which  the  law  doth  not  take 
notice,  and  which  is  not  pleadable  by  and  at 
law. 

**  The  truth  and  clearness  of  this  will  best 
appear  by  instance  :  If  I  am  arrested  by  pro- 
cess out  of  any  court,  I  am  to  plead  in  the 
court,  tliat  I  am  a  member  of  parliament,  and 
that  by  the  privilege  of  parliament  my  person 
ought  to  be  free  from  arrests.  Upon  this  plea 
the  judge  is  bound  to  discharge  me ;  aod  if  he 
does  not  he  is  u  criminal,  as  for  any  other  ires- 
pass  against  the  law  :  but  the  punishing  the 
person  who  hath  made  this  infringement  is  not 
within  his  power,  but  proper  t'>  that  jurisdic- 
tion against  which  the  coi\tempt  is  ;  therefore 
that  House  of  which  I  am  a  member,  upon  com- 
plaint  made  of  such  an  arre!»t,  asu'u)!y  sends  for 
the  persons  culpable,  the  party  vii  whose  suit 
the  arrest  is  made,  and  the  oncers  which  exe- 
cuted it,  and  commits  ihem  to  prison  till  they 
make' acknowledgment  of  their  o^ence.  But 
that  House  never  sends,  at  least  never  did  till 
this  parliament,  any  order  to  the  coDrt  out  of 


called  a  breach,  which  is  only  a  refinal  to 
swer  to  a  matter  whereof  tha  Uousa  of  Lords 
b  restrained  to  hold  plea  by  the  stat.  of  the  1st 
of  Hen.  4,  and  for  a  contempt  committed  out 
of  the  House  they  cannot  commit,  *  for  the 
word  appeal  in  the  statute  extends  lo  all  miade* 
meanors,  as  it  was  resolved  by  the  judges  in  the 
earl  of  Clarendon's  Case,  Joly  l663.  If  the 
imprisonment  be  nos  lawful,  the  court  cannot 
remaad  htm  to  his  wrongful  imprisonmeoty  for 
that  would  be  an  act  of  injustice,  to  imprisoii 

iugs  at  law,  because  the  privilege  ought  to  be 
legally  pleaded.  So  after  the  dissolution  of  par- 
liament if  I  am  arrested  within  the  days  of  pri- 
vilege, upon  any  plea  of  privilege  the  court  dt»- 
charges  me,  but  then  the  party  that  arrests  me 
escapes  punishment  till  the  next  parhamenty 
the  judge  having  no  more  power  to  conimit  the 
man  that  soed  or  arrested  me,  than  he  hath  to 
imprison  a  man  for  bringing  an  action  at  law, 
when  he  hath  no  good  title;  neither  is  he  judge 
of  the  contempt. 

*'  Again  ;  If  a  man  brhip  an  information  or 
^n  action  of  the  case,  for  words  spoken  by  me, 
and  I  plead  that  the  words  were  spoken  by  me 
in  parliament  when  I  was  a  member  there,  and 
that  it  is  against  the  privilege  of  parliament 
that  I  ^hould  be  impleaded  in  any  other  place 
for  the  words  I  sffoke  there ;  I  ought  to  be  dis- 
charged from  this  action  or  information,  bec^tne 
this  privilege  is  known  and  pleaded  at  law,  but 
that  judge  can  neither  punish  nor  examine  the 
breach  of  privilege,  nor  censure  the  contempt. 
And  this  is  the  true  and  proper  meaning  of  the 
old  received  axiom,  that  they  are  judges  only 
of  their  own  privileges. 

**  And  indeed  these  two,  of  freedom  from  ar- 
rests for  their  persons  (which  originally  hath 
not  been  of  that  latitude  to  make  a  parliament 
a  sanctuary  for  bankrupts,  where'  any  person 
outlawed  hath  been  declared  incapable  o^  be- 
ing returned  thither  a  member)  and  of  liberty 
of  speech,  were  accounted  their  chiefest  privi- 
leges of  parliament :  For  their  other,  of  access 
to  the  kmg  and  correspondence  by  conference 
with  the  Lords,  are  rather  of  the  essence  of 
their  councils,  than  privileges  belonging  to 
them.  But  that  their  oeuig  judges  of  their  pri- 
vileges should  quality  them  to  make  new  privi- 
leges, or  that  their  judgment  should  create 
them  such,  as  it  was  a  doctrine  never  before 
now  heard  of,  so  it  could  not  but  produce  all 
those  monstrous  effects  we  have  seen  ;  when 
they  have  assumed  to  swallow  all  the  rights 
and  prerogatives  of  the  crown,  the  liberties  and 
lands  of  tlie  church,  the  power  and  jurisdiction 
of  tiie  peers,  in  a  word,  the  religion,  laws  and 
liberties  of  England,  in  the  bottomless  and  in- 
satiable gulph  of  their  own  privileges.  And 
no  doubt  these  invasions,  on  pretence  of  privi- 
lege, will  hereafter  be  judged  to  have  been  the 
most  unparalleled  and  capital  breach  of  those 
privileges,  that  bad  ever  yet  been  attempted.'' 


*» 


which  the  process  issued,  to  stay  die  proceed-  j  9  Term  Sepoxti, 


•See  Flower's  Case  a,  ».  1799j  i^fta,  and 
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•him,  tfe  novo  Vanghan,  156.  It  does  not  ap- 
pear whether  the  contempt  was  a  vohintarj 
act,  or  an  opimon,  or^  an  inadvertency,  nod  he 
has  now  suffered  five  months  imprlsoninent  al- 
ready ;  false  imprisonment  is  not  only  wliere 
tiie  commitment  is  unjust,  but  where  the  inir 
prisonment  is  too  lung,  9  Inst.  53.  In  this 
case  if  this  court  cannot  give  remedy,  perad* 
venture,  the  imprisonment  shall  be  perpetual; 
for  the.  king,  as  the  law  is  now  taken,  may  ad- 
journ the  parliameut  for  10  or  80  years. 

But  all  this  is  said  on  supposition  that  this 
scfrMon  has  continuance.  I  conceive  that  by 
the  king's  givini;  his  royal  assent  to  several 
laws  wliicb  have  been  enacted,  the  session  is 
determined,  and  then  their  order  for  the  im- 
prisonment is  also  determined,*  Brook  parlia- 
ment, 86.  Every  session  in  which  the  king 
signs  bills  is  a  day  of  itself,  a  session  of  itself, 
1  Car.  1,  7  f .  A  special  act  is  made,  that  the 
giving  the  royal  assent  to  several  bills,  s&all  not 
determine  the  session.  (It  is  true  it  is  there 
said  to  be  made  for  the  avoiding  all  doubts.) 
In  the  Stat.  16  Car.  1,  there  is  a  proviso  to  the 
same  purpose,  and  also  12  Car.  1,  8 ;  29  and  9S 
Car. «,  2,  1, 11,  Ro.  2,  No.  12. 

By  the  opinion  of  Coke,  4  Inst.  27,  the 
royal  assent  does  not  determine ;  but  the  au- 
thority on  ivhich  be  relies,  does  not  warrant  his 
opinion ;  for  first  in  the  parliament,  Koll.  1 H.  7. 
it  appears  that  the  royal  assent  was  given  to  the 
act,  for  the  reversal  of  the  attainder  of  the  mem* 
befs  of  parliament,  tlie  same  day  it  was  given  to 
the  other  bills ;  and  the  same  year  the  same 
parliament  assembled  again,  and  then  it  is  pro- 
bable, that  the  members  which  had  been  at- 
tainted were  present,  and  not  before,  8  R.  2, 
No.  13,  is  only  a  judgment  in  case  of  Treason, 
by  virtue  of  a  power  reserved  to  them  on  the 
statute,  25  Ed.  3,  Rot.  pari.  7  H.  4,  No.  29, 
is  not  an  act  of  parliament,  14  Ed.  3,  N.  789. 
The  act  is  first  entered  on  the  roll,  but  on  con- 
dition the  king  will  grant  their  other  petitions ; 
the  inference  my  lord  Coke  makes,   that  the 

*  It  might  be  worth  while  to  endeavour  to  as- 
certain on  what  principle  this  doctrine  and  the 
correspondent  practice  rest.  Note  the  diversity 
between  proceedings  of  judicature  and  proceed- 
ings of  legislation  as  to  the  effects  wrought  on 
them  by  determination  of  a  session  of  par* 
liament,  which  distinction  is  very  well  set 
forth  by  Mr*  Hercivnl  in  his  able  tract  entitled 
'  A  Review  of  t)ie  Arguments  in  favour  of  the 

*  continuance  of  Impeachments,  notwithstanding 

*  a  dissolution,  &c.'*mentioned  in  a  note  to  vol. 
2.  p.  1446  of  this  Collection.  On  the  point  of 
the  continuance  of  Inipeachn^ents,  see  in  ad- 
dition  to  the  aitirles  referred  to  in  that  Note, 
Mr.  Seidell's  Spcpch  cited  in  a  Note  to  lord 
lord  Clarend«»n*s  Case,  ante,  p.  351.  Set* 
in  Crosl»y*sf^ase,  a.d.1771,  the  observations  on 
sir  Fletcher  Nonon'p  Paper  Writing  nnd  on  the 
oini&sion  of  the  nddition  of  Speaker  and  on  his 
Double  Ctipucity, 

f  As  to  this  matter,  see  Black stnae*f  Com- 
mentaries, Book  1,  ch.  2, 8.  7.       N 


•ct  for  the  attaiiMier  of  queen  Catherine,  93 
U.  8,  was  passed  bef(ore  ibe  determiuation  of 
the  session,  yet  it  was  on  a  judgment  givea 
against  her  by  the  commissioners  of  Oyer  and 
Terminer,  and  the  subsequent  act  is  only  mn 
act  of  confirmatiori' ;  but  Coke  ought  to  be  es- 
cuse<l,  for  all  his  notes  and  papers  were  taken 
from  him,  ao  that  this  book  did  not  receive  bis 
last  baud,  but  it  is  observable  he  was  one  of  tli« 
membens  of  parliament,  1  Car.  1,  when  the 
special  act  before-mentioned  was  made ;  and  no 
instance  can  be  given  where  an  act  was  passed, 
and  afterwards  the  parliame^it  did  proceed  in 
that  session,  only  where  there  waa  a  precedent 
agreement  lietween  the  king  and  the  Houses ; 
so  I  conclude  that  the  order  is  determined  witii 
the  session,  and  the  earf  of  Shafisbury  ought  to 
he  discharged. 

Eifres  argued  to  the  same  effect ;  That  the 
warrant  is  not  sufficient,  fur  it  does  not  appear 
that  it  was  made  by  the  jurisdiction  is  desired 
in  the  House  of  Peers ;  for  that  is  '  coram 
'  Regc  in  parliamento/  so  that  the  king  and  the 
Commons  are  present  in  supposition  of  law, 
and  the  Writ  of  Error  in  parliament  is  '  In- 
'  specto  Recordo  oos  consiho  et  advisamento 
*  spiritualium  et  temporalium,  et  communitatum 
'  in  porliamento^  predict  existent',  &c.'  it 
would  not  be  difficult  to  prove  that  ancientlv 
the  Commons  did  assist  there,  and  now  it  shall 
be  intended  that  they  were  present ;  for,  there 
can  be  no  averment  against  the  record.  The 
Lords  do  several  acts  as  a  distinct  house,  as 
the'debaticg  bills,  the  enquiring  of  breaches  of 
privileges ;  and  the  warrant  in  this  case  being  hj 
the  Lords  spiritual  and  temporal,  cannot  be  in- 
tended otherwise;  but  that  it  was  done  by  them 
in  their  distinct  capacity,  and  then  the  com- 
mitment being  during  the  pleasure  of  the  king 
and  I  he  House  of  Peers,  it  is  manifest  that  the 
king  is  principal,  and  his  pleasure  ought  to  b« 
determmed  in  this  Court. 

If  the  lords  should  commit  a  great  minister 
of  state,  whose  advice  is  necessary  for  the  king 
and  the  realm,  it  cannot  be  imagined  that  the 
king  shall  be  without  ren^edy  for  his  subject, 
but  that  he  may  have  him  dischaiged  by  his 
writ  out  of  this  court. 

This  present  recess  is  not  ordinary  adjourn- 
ment ;  for  it  is  entt-red  in  the  journal  that  the 
parliament  shall  not  be  assembled  at  the  day 
of  adjournment,  but  adjourned  or  prorogued 
to  another  day,  if  the  king  do  not  signify  his 
pleasure  by  proclamation. 

Some  other  exceptions  were  made  to  the 
return. 

1.  That  no  commitment  is  returned,  but 
only  a  warrant  to  the  constable  to  receive  him. 

2.  The  lU turn  does  not  answer  the  mandate 
of  the  wrir ;  for  that  is  to  have  the  body  of  A. 
E.  of  S.  and  the  return  of  the  warrant  is  for  the 
imprisonment  of  A.  Ashley  £.  of  S. 

Serjeant  Maynnrd  arjsued  to  maintain  tlM 
return ;  The  House  of  Lords  is  the  supreme 
court  of  the  realm ;  it  is  true  this  court  ia  stf- 
pertor  to  all  eovTis  of  ocdinaryjuriadietioD.    If 


JH 


1391]   STATE  TRIALS,  29  Ciuiais  U.  1617. ^Case  qfihc  Eurl  <tf  Shajt^mry :  [l^M 

this  ODminitinent  bad  been  by  any  inferior  |  same  reason  that  this comaiitment  it  quetcioaed 
coart,  it  could  not  have  been  nuitDtatned  :  buc  |  every  commitment  ot*  the  House  of  Cuoimoos 
the  commicmeni  is  by  a  court  that  is  not  under  t  may  be  likewise  questioQcd  in  this  court.  It 
the  con  truul  of  this  court ;  and  tbat  court  is  in 
law  sitting  at  this  time  and  therefore  the  ei- 
pressing  the  contempt  particularly,  is  a  maiter 
that  continues  in  the  deliberation  of  that 
court :  it  is  true,  ibis  court  ought  to  determine 
what  the  law  is  in  every  case  that  comes  before 
tbem,  and  in  this  case  the  question  is  only  whe» 
ther  this  court  can  judge  of  a  contempt  com- 
mitted in  pariiaiuent  during  the  same  session  of 
pariiamenty  and  discharge  one  commiited  for 
such  contempt.  When  a  question  of  privilege 
•riseth  in  an  action  depending  io  this  court, 
the  court  may  detecmine  it*;    but  now  the 

auestion  is,  whether  the  Lords  have  capacity  to 
etermine  their  own  privileges,  and  whether 
this  court  can  controul  their  determination,  and 
discharge  during  their  session  a  Peer  committed 
for  contempt.  The  Judges  have  often  demand- 
ed what  the  law  is,  and  how  a  statute  should  be 
expounded  of  the  lords  in  parliament,  as  on 
the  statute  of  amendments,  40  Ed.  3.  34.  6. 
8.  Co.  157  158.  a  fortiori.  The  Court  ought 
to  demand  their  opinion,  when  a  doubt  ariseth 
on  an  order  made  by  the  House  of  Lords  now 
titling. 

Ai  to  the  determination  of  tbte  imprisonment, 
doilbtless  the  pleasure  of  the  king  is  to  be  de- 
termined in  the  same  court  where  the  judgment 
wot  given. 

As  to  the  determination  of  the  session,  the 
opinion  of  Coke  is  good  law,  and  the  addition 
of  provisoes  in  many  acts  is  only  in  mnjorem 
cautelam. 


Sir  William  Jones,  (Att.  Gen).  To  the  same 
effect,  as  to  the  uncertainty  of  the  commit- 
ment, it  is  to  be  considered  that  this  case  dif- 
fers  from  all  other  cases  in  two  circumstances. 
1.  The  person  which  is  committed  is  a  member 
of  the  House  by  which  he  is  committed  (I  do 
not  take  upon  me  to  say  that  the  case  would  be 
different  if  the  person  committed  were  not  a 
peer),  i.  The  court  that  dors  commit  is  su- 
perior to  this  court,  and  tlierefore  if  the  con- 
tempt had  been  particularly  shewn,  of  what 
judgment  soever  this  court  should  have  been  as 
to  tne  contempt,  yet  they  would  not  have  dis- 
4:harged  the  earl,  and  thereby  take  upon  them  a 
jurisdiction  over  the  House  of  Peers. 

Theiudgesin  no  age  have  taken  upon  them 
the  iudgipent  of  what  it  '  Lex  et  consuetudo 
pariiameoti ;'  but  here  the  attempt  is  to  engage 
the  judges  to  give  their  opinion  in  a  matter 
whereof  they  might  have  refused  to  have  given 
it,  if  it  bad  been  demanded  in  parliament.  Ft 
is  true,  if  a  writ  be  brought  where  privilege 
is  pleaded,  the  court  ought  to  judge  of  it  as  an 
inddent  to  the  suit  whereof  the  court  was  pos* 
tessed ;  but  this  will  be  no  warrant  for  this 
court  to  assume  a  judgment  of  an  original  mat- 
ter arising  io  parliament,  and  that  which  is 
9aidoftbejud|es  power  to  expound  statutes^ 
cannot  be  denied. 


obj<;cted  that  there  would  be  a  failure  of 
justice  if  the  carl  should  not  be  discharged  ; 
but  the  contrary  is  true;  for,  if  he  be  di»- 
chare^d ;  there  would  be  a  failure  of  justice 
for  odfenoes  -in  p:\rliament,  and  therefore  tije 
earl  would  be  discharged  from  all  manner  of 
punishment  for  his  ulFence,  if  he  be  discharged 
(for  be  must  be  discharged  or  remanded;  for 
the  court  cannot  bail  but  where  they  hav« 
jurisdiction  of  the  nis^tter),  and  to  delivered 
out  of  the  hands  of  the  Lords,  who  only  liave 
power  to  punish  him. 

It  is  objected,  tbat  the  contempt  is  not  said 
to  be  committed  in  the  House  of  Peers,  but  it 
may  well  be  intended  to  be  committed  there  ; 
for  it  appears  be  is  a  member  of  tbat  House, 
and  that  the  contempt  was  against  the  House  ; 
and  besides,  there  fire  contempts  whereof  the  j 
have  cognizance,  though  they  are  committed 
out  of  the  House.  It  is  ol^ected,  diat  it  is 
possible  tbit  contempt  wat  committed  before 
the  general  pardon ;  but  sur/ely  such  injustice 
shall  not  be  supposed  in  the  supreme  court,  and 
it  may  well  be  supposed  to  l>e  committed  du« 
ring  the  session  in  which  the  commituient  to 
prison  was. 

It  would  be  great  difficulty  fur  the  Lords  to 
make  their  commitments  so  exact  and  particu- 
lar, when  they  are  employed  iu  the  arduous  a/^ 
fairs  of  tho  realm  ;  and  it  has  been  adjudged 
on  a  return  out  of  Chancery  of  a  commitmenc 
for  a  contempt  against-  a  decree,  that  it  was 
geod,  and  yet  the  decree  was  not  shown. 

The  Limitation  of  Uie  imprisoument  is  welU 
for  if  the  king  or  the  Hou>e  determine  their 
pleasure  he  sliall  be  discharged,  for  then  it  is 
not  the  pleasure  of  both  that  he  should  be  de- 
tained, and  the  addition  of  those  words 
*  during  the  pleasure,'  is  no  more  tlian  was 
before  implied  by  the  Uw;  for  if  those  words 
had  been  omitted,  yet  the  king  might  have  par^ 
doned  the  contempt,  if  he  had  but  expressed 
his  pleasure  under  the  broad  seal.  If  a  judg* 
ment  be  given  in  this  court,  that  one  shall  1^ 
imprisoned  during  the  king's  pleasure;  his 
pleasure  ought  to  be  determined  by  pardon, 
and  not  by  any  act  of  this  court,  jo  that  the 
king  would  have  no  prejudice  by  the  imprison- 
ment of  a  great  mmister,  because  be  could 
discharge  him  by  a  pardon.  The  double  limi- 
tation is  for  the  benefit  of  the  prisoner,  who 
ought  not  to  complain  of  the  duration  of  his 
imprisonment,  since  he  has  neglected  to  make 
application  for  his  discharge  in  an  orderly  way; 

I  confess  by  the  determination  of  the  ses- 
sion, the  ordera  made  the  same  session  are  dis- 
charged, hut  I  shall  not  affirm  whether  this 
present  order  jviU  bedischaived  or  no,  because 
It  is  a  judgment.  But  this  is  not  the  present 
case,  for  thQ  session  continues  notwidbstanding 
the  royal  assent  given  to  several  bills,  according 
to  the  opinion  of  Coke,  and  all  the  judges. 
Hutton  61.  69.  Every  proviso  in  an  act  of  pai^ 


But  it  it  not  ^pUcable  to  this  cue ;  by  tbt    liament  ii  not  a  determinatioa  of  what  wat  the 
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under  the  Orekt  Seal  of  England,  w  irt  the 
C8be  of  Reinger  and  Flagossa,  Piowden  SO. 

As  to  the  exqeption  that  no  comtnitment  is 
returned,  the  constable  can  only  shew  what- 
concerns  himself,  which  is  the  warrant  to  him 
directed ;  and  the  writ  does  not  require  him  to 
return  anj  thing  else. 

As  to  your  exception,  that  he  is  otherwise 

named  in  the  commitment  than  in  the  writ: 

.The  writ  requires  to  have  the  body  of  A.  earl 

of  *  S.  quocuuque  nomine  censeatur'  in  the 

commitment: 

After  this,  my  lord  Shafcsbury  made  a 
speech;  the  substance  therepf  followeth: 

''  My  lords;  I  did  not  intend  to  bare  spokeu 
one  won)  in  this  business,  but  something  hath 
been  objected  and  laid  to  my  charee  l>y  the 
king's  counsel,  Mr.  Attorney  and  Mr.  Soli- 
citor, that  enforceth  me  to  say  somethios  for 
your  better  satisfaction.  They  have  told  von 
that  my  counsel  -in  their  ar|roments  said,  that 
this  court  was  greater  than  the  House  of  Peers, 
ifrhich  I  dare  to  appeal  to  your  lordships  and 
the  whole  court,  that  it  was  never  spowen  by 
them,  I  am  sure  was  not  by  any  directions  of 
mine.  What  is  done  by  my  counsel,  and  by 
me,  is,  that  this  is  the  most  proper  court  to  re-' 
sort  unto,  where  the  liberty  of  the  subject  ia 
coucerned.  The  Lords  House  is  the  supreme 
boose  of  judicature  in  the  kingdom ;  but  yet 
there  is  ajorisdictioo  that  the  Lords  fiouse 
does  not  meddle  with.  The  king's  counsel  hath 
mentioned,  as  a  wondhr,  that  a  member  of  th^ 
Lords  House  should  come  hither  to  diminish 
the  jurisdiction  of  the  Lords.  I  acknowledge 
them  to  be  superior  to  this,  or  any  other  court, 
to  whom  ail  appeals  and  writs  of  error  are 
brought ;  and  yet  there  are  jurisdictions  that 
they  do  not  challenge,  and  which  are  not  na- 
tural to  them,  or  proper  for  them.  They 
claim  not  to  meddle  m  original  causes,  and  so 
I  might  mention  in  other  things;  and  I  do  not 
think  it  a  kindness  to  any  power  or  body  of 
men,  to  give  them  such  powers  that  are  not 
natural  or  proper  to  their  constitution.  I  do 
not  think  it  a  kindness  to  the  Lords  to  make 
them  absolute  and  above  the  law,  for  so  I  hum* 
biy  conceive  this  must  do,  if  it  be  adjodg^ 
that  they  by  a  general  warrant,  or  without  any 
particular  cause  assigned,  do  commit  me,  or 
any  other  man,  to  a  perpetual  and  indefinite 
imprisonment :  and,  my  lords,  I  am  not  so  io- 
considerable  a  person,  but  what  joa  do  in>my 
-case,  must  be  law  for  every  man  in  England. 

'^  Mr.  Attorney  is  pleased  to  say,  1  am  a 
member  of  the  Lords  House,  and  to  lay  weight 
on  the  word  member.  It  is  very  true,  I  am 
one  of  them,  and  no  man  hath  a  greater  re- 
verence or  esteem  for  the  Lords,  than  myself: 
but,  my  lords,  I  hope  my  being  a*  peer,  or  a 
member  of  either  House, '^all  not  lose  my 
being  an  En^iahman,  or  make  me  to  have  less 
title  to  Magna  Charta  and  the  other  laws  of 
English  liberty. 

^  My  opinion  is  not  with  one  of  my  coon- 
sel,  who  argued  very  le^meiily,  that  the  patsiiv 


law  before :  for  they  are  often  added  for  the 
satisfaction  of  those  that  are  ignorant  of  the 
law. 

Turner,  (Solicitor  Gep.)  To  the  same  effect, 
in  the  great  case  of  Mr.  Selden,  5  Cor.  1.  the 
warrant  was  ^br  notable  contempt  committed 
against  us  and  our  government,  and  stirring  up 
sedition  :  and  although  that  be  almost  as  gene- 
ral as  that  in  out  case^  yet  no  objection  was 
made  to  it  fur  that  clause  in  any  ol  the  argu- 
ments, Rusbworth's  Collections.  18,  and  19, 
iu  the  Appendix.  But  I  agree  that  this  return 
could  not  have  been  maintained  if  it  were  out 
of  an  inferior  court,  but  during  the  session  this 
court  can  take  no  cognizance  of  the  matter, 
aiidlhe  iuconvenience  would  be  great  if  (he 
law  were  taken  otherwise ;  for  this  court  might 
judge  one  way,  and  the  House  of  Peers  ano- 
ther ;  which  doubtless  would  not  be  for  the  ad« 
vantage  and  benefit  of  the  subject.  For  the 
avoiding  of  this  mischielj  it  was  agreed  by  the 
whole  court  in  the  case  of  Barnardiston  and 
Soame,  that  the  accord  for  the  double  return 
could  not  be  brought  in  this  court  until  the 
parliament  had  determined  the  right  of  elec- 
tion, lest  there  should  be  a  difference  between 
the  judgments  of  the  courts. 

When  a  jud{(ment  of  the  Lords  comes  to  this 
court,  though  it  be  of  a  reversal  of  a  judgment 
of  this  courtj  the  court  is  obliged  to  execute  it ; 
'but  their  judgment  was  nerer  examined  or 
corrected  here.  In  the  case  of  the  lord  HoUis, 
it  nod  resolved  that  this  court  had  no  jurisdic- 
tion of  a  misdemeanor  committed  In  parlia- 
ment ;  when  the  parliament  is  determined,  the 
judges  are  the  expositors  of  the  acts,  and  are 
intrusted  with  the  lives,  liberties,  and  fortunes 
of  the  subject,  and  if  the  session  were  deter- 
mined, the  earl  might  apply  himself  to  this 
court,  for  the  subject  shall  not  be  without  a 
place  where  he  may  resort  for  the  recovery  of 
nis  liberty,  but  this  session  is  not  determined : 
For  the  most  part  the  royal  assent  is  given  the 
last  day,  as  saiih  Piowden,  Partridge's  Case ; 
yet  the  giving  the  royal  assent  does  not  make  it 
the  laAtday  of  parliament  without  a  subsequent 
resolution  or  prerogative,  and  the  court  judi- 
cially takes  notice  of  prorogation  and  adjourn- 
ments of  parliament.  <  Cro.  Jac.  111.  Ford 
*  versus  Hunten,'  and  by  consequence  no  order 
is  discontinued,  but  remains  as  if  the  parlia- 
ment were  actually  ossembled.  Cro.  Jac.  324. 
Sir  Chr.  Hauden's  Case,  so  that  the  earl  ought 
to  apply  himself  to  the  Lords,  who  are  his  pro- 
per judges. 

It  ought  to  be  observed.  That  this  attempt 
is  prime  impressumii,  kod  though  imprisonment 
upon  contempt  hath  been  frequent  by  the  one 
and  the  other  House,  till  now  no  person  ever 
souj^t  enlargement  here:  The  court  was 
obliged  in  jpstioe  to  grant  the  Habeas;C6rpus, 
but  upon  Uie  whole  matter  being  disclosed,  it 
appears  vpon  the  return,  that  the  cause  belongs 
<  ad  fldind  examen  ;*  they  ought  to.  remand  the 

P«flr. 

As  to  the  limitation  of  the  imprisonment,  the 
king  may  detennine.  Us  pleasure  by  a  pardon 
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to  act  by  tbe  kiog'c  rajral  mmd(  qmi  uMm  • 
MMiooB,  became  the  waal  provito  wm  not  in 
it.  It  WM  without  way  inetniccioa  oi  9tn«  to 
Biefttioa  that  point*  •  . 

^  The  kinrt  coapael  tells  your  lordship  of 
the  laws  and  customt  of  parliament ;  aad  if 
this  was  tO|  t  should  submit :  but  this  case  of 
Bsine  is  ^HflNT  imprtBsiomu,  aud  is  a  oew  way, 
soch  as  neither  Mr.  Auornev  nor  Mr.  Solicitor 
can  shew  any  precedent  of,  and  I  have  no 
oilKr  xenedy  nor  place  to  apply  to  then  the 

way  I  uke, 
*<  Mr.  Attorney  coofesseth  tliat  the  king's 

?leasore  may  release  me  without  the  Lords, 
f  so,  this  court  is  corum  rege.  This  court  is 
the  proper  plaoe  to  determine  the  kind's  plea- 
ftOM.  This  court  will,  and  ought  to  judge  of 
an  act  of  parliament  void,  if  it  be  against 
Magna  Charta,  much  more  may  judge  an 
order  of  the  house,  that  is  put  in  execution  to 
deprive  any  subject  of  his  liberty.  And  if  lliis 
order  of ,  commitment  be  a  judgment,  as  the 
kMg*s  counsel  affirms,  then  it  is  out  of  the 
Locds  hauda,  aud  properly  before  your  Lord- 
ships,  as  much  as  the  acts  wliich  were  lately 
passed,  which  I  presume  you  will  not  refuse 
to  jndge  of,  notwithstanding  that  the  king's 
attorney  ^eral  saitb  that  this  parliament  is 
stall  in  being.  I  lake  it  something  ill  that  Mr. 
Attorney  tdls  me  I  might  have  applied  else- 
where. 

<<  My  lords,  I  have  not  omitted  what  be- 
came my  duty  towards  the  king ;  for  besides 
the  oath  of  allegiance  I  took  as  a  peer,  or  an 
Englishman,  there  is  something  in  mv  breast 
that  will  never  snfier  me  to  depart  nom  the 
duty  and  respect  that  I  owe  him ;  but  I  am 
here  before  him,  he  is  always  supposed  to  be 
hare  present,  and  be  allowcth  his  subjects  the 
law. 

'<  Mv  lords,  they  speak  much  of  the  custom 
of  parliament ;  but  I  do  affirm  to  you,  there  is 
no  custom  of  parliament  that  ever  their  mem- 
bars  were  put  out  of  their  own  power ;  and 
the  inconveniences  of  it  will  be  endless. 

f<  Mr.  Attorney  was  pleased  easily  to  an* 
ijvei  the  objection  of  one  of  my  coensd ;  if  a 

Sreat  minister  should  be  so  committed,  he 
ath  the  cure  of  a  pardon,  a  prorogation,  or  a 
dissokition ;  but  if  the  case  should  be  put,  why 
forty  members,  or  a  greater  number,'  may  not 
as  well  be  taken  away  without  remedy  in  aiiy 
of  the  kini^'s  courts,  be  will  not  so  easily  an- 
tod  if  in  this  case  there  can  be  no 


swer 


re- 


lief, no  man  can  foresee  what  will  be  hereafter. 

'*  I  desire  your  lordships  well  to  consider 
what  rule  you  make  in  my  case,  for  it  will  be  a 
precedent  that  in  future  ages  may  concern 
every  msn  in  fineland. 

**  Mv  lords,  Mr.  Attorney  saitb  you  must 
either  release  or  remand  roe ;  I  differ  from 
him  in  that  opinion.  1  do  not  insist  upon  a 
leleasec  I  have  been  a  prisoner  above  five 
months  already,  and  come  hither  of  necesdty, 
havinie  no  other  way  to  get  my  liberty,  and 
therefore  am  very  willing  to  tend<T  your  lord- 
ships bail,  sdbieh  aieio  4»  near  the  court,  good 


as  any  are  in  England,  cither  for  their  qoalitjr 
or  estate,  and  I  am  ready  to  gire  any  sum  or 
number. 

"  My  lords,  this  court  being  possessed  of  this 
business,  I  am' now  your  prisoner." 

The  court  delivered  their  Opinion  serialMs.* 

Sir  7^0.  Jona,  Justice.  Such  a  commitment 
by  an  ordinary  Court  of  Justice,  would  have 
been  ill  and  uncertain ;  but  the  csuse  is  different 
when*  it  comes  t>efore  this  High  Court,  to  which 
so  much  respect  has  been  paid  by  our  prede- 
cessors, thst  they  have  deferred  the  detennina- 
tiofi  of  doubts  conceived  on  an  act  of  parlia- 
ment, until  they  have  received  the  ndvice  of 
the  Lords:  and  now,  instead  thereof,  it  is  de- 
manded of  us  to  Cfimrol  the  judpnentof  all  the 
Peers,  given  on  a  member  of  their  own  House, 
and  danng  the  continuar^^r  of  the  same  session. 
The  cases  'where  the  Courts  of  Westminster 
have  taken  cognizance  of  privilege,  difller  from 
this  case:  for  in  those  it  was  only  an  incident 
to  the  case  before  them,  which  was  of  their 
cognizance ;  but  the  direct  point  of  the  matter 
is  now  the  judgment  of  the  Lords. 

The  course  of  all  Courts  ought  to  be  consi- 
dered, for  that  is  the  law  of  the  Court,  Lane's 
Case,  3  Rest,  and  it  has  not  been  af&rroed. 
That  the  usage  of  the  House  of  Lords  has  used 
to  express  the  matter  more  particularly  on  com- 
mitments for  contempts,  and  therefore  I  shall 
take  it  to  be  according  to  the  course  of  parlia- 
ment. 4  Inst.  50.  It  is  said  that  the  judges  are 
assistants  to  the  Lords,  to  inform  them  of  com- 
mon law ;  but  they  ought  not  to  judge  of  aoj 
law,  custom,  or  usage  of  parliament. 

The  objection  as  to  the  continuance  of  the 
imprisonment,  has  received  a  plain  answer,  for 
it  shall  be  determined  by  the  pleasure  of  the 
king,  or  of  (lie  Lords :  and  if  it  were  otherwise, 
yet  the  king  -could  pardon  the  contempt  under 
the  great- seal,  or  dischai^e  the  imprisonment 
under  the  privy-seal. 

I  shall  not  say  what  would  be  the  conse- 
quence (as  to  this  imprisonment)  if  the  session 
were  determinedf,  for  that  is  not  the  present 
case :  but  as  the  case  is,  the  Court  can  neither 
bail  nor  discharge  the  ^rl. 

wm  Justice.  The  return,  no  donbt,  is 
illegal;  but  the  question  is  a  point  of  jurisdic- 
tion. Whether  it  may  be  examined  here?  This 
Court  cannot  meddle  with  the  transactions  of 
the  most  Hi|!h  Court  of  Peers  in  parliament 
during  the  session,  which  is  not  determined ; 
and  therefore  the  certainty  or  uncertaintjr  of 
the  return  is  not  material,  tor  it  is  not  examusft- 
ble  here:  but  if  the  session  had  been  deter- 
mined, my  opinion  would  be,  that  he  ought  to 
be  discharged. 

Raintford,  Chief  Justice.  This  Court  has 
no  jurisdiction  of  the  cause,  and  therefoie  the 
form  of  the  return  is  not  considerable.    We 

*  See  the  Case  of  Lord  Daahy,  a.  O.  168S, 
and  of  Brass  Crosbv,  a.  d.  1771,  po$t, 

f  This  was  the  Cfase  afterwards -of  the  eari  of 
Danby.    See  his  Case,  a.  d.  166S,  po9t. 


\ 


solved,  "bccausa 'the  prorogation  of  tbit . 
ment  for  16  montbi  is  contrary  to  the  statute 
of  4  £d.  3,  find  36  £d.  3.  And  after  debate 
ihereofy  tbe  question  being  put,  Whether  this 
debate  shall  be  laid  aside,  it  was  resoked  ia 
the  affirmative. 

The  duke  of  Bucks,  the  earl  of  Sarum,  the 
earl  of  Shaftesbury,  and  the  lord  Wharton 
were  charged,  for  proposing,  asserting,  and 
maintaining  that  this  parliament  is  dissolved. 

It  was  moved.  That  the  question  might  be 
put,  W  adjourning  the  debate  of  this  business 
till  to-morrow  morning,  at  ten  of  the  dock. 

The  question  being  put,  Whether  this  quea- 
tion  shall  be  put,  it  was  resolved  in  the  a^ 
firmative. 

Then  the  question  beinj;  put  for  adjourning 
the  debate  of  this*  busmess  till  to-morrotr 
morning  at  ten  a  dock,  it  was  resolved  in  the 
affirmative. 
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QUgbt  not  to  extend  our  jurisdiction  beyond  its 
due  limits,  and  the  actions  of  our  ancestors  will 
not  warrant  us  in  such  an  attempt. 
.  The  consequence  would  be  very  mischievous 
if  this  Court  should  deliver  a  member  of  the 
House  of  Peers  and  Commons  whb  are  com- 
mitted, for  thereby  the  bosiuess  of  parliament 
may  be  retarded;  for  it  may  be  the  commit- 
ment was  for  evil  behaviour,  or  indecent  re* 
flections  on  other  members,  to  tbe  disturbance 
of  the  uflfairs  of  parliament. 

The  commitment  in  this  case  is  not  for  safe 
custody,  but  he  is  in  execution  of  the  judgment 
given  by  the  Lords  for  the  contempt ;  and  there- 
rore  if  he  should  be  hailed,  he  would  be  ddiver- 
ed  out  of  execution ;  for  a  contempt  in  Jacit 
£uns  there  is  no  other  judgment  or  execution. 

This  Court  has  no  junsdiction,  and  therefore 
he  ought  to  be  remamried.  I  deliver  no  opinion 
whether  it  would  be  otherwise  in  case  of  a  pro- 
rogation. 

jyitdeTif  Justice,  was  absent,  but  he  desired 
justice  Jones  to  dechire  that  his  opinion  was^ 
That  tbe  party  ought  to  be  remanded. 

'  So  the  £ar1  was  remanded  to  prison,  and 
staid  there  'till  another* session  of  parliament; 
when  his  application  to  an  inferior  Court  was 
▼oted  a  breach  of  privilege  by  the  Lords,  for 
which  the  £arl  was  to  answer  his  contempt  at 
the  bar  of  the  House. 

On  the  99d  of  February  he  was  accordingly 
brought  to  the  bar,  where  h^  offered  to  acknow> 
ledge  his  asserting  the  dissolution  of  the  parlia- 
ment to  be  an  onadvi^d  action,  and  to  beg 
their  lordships  panlon  for  his  Offence  iu  bringing 
an  Habeas  Corpus.* 

Upon  which  the  House  proceeoed  to  a  reso- 
lution. That  the  lord  Shaft&Uiry  should  make 
bis  submission  and  neknowledgment  in  a  form 
prescribed  by  that  House;  and  accordingly  a 
dedaratiou  was.  prepared  for  that  purpose. 
The  Lord  Chancellor  read  the  words  to  him, 
and  the  lord  Shaftsbury,  kneeling,  repeated 
them  at  the  bar,  and  then  withdrew.  So  the 
House  ordered  the  Lords  with  white  staves  to 
acquaint  his  majesty,  That  tiiey  bad'  received 
sati'sfaction  from  the  earl  of  Shafrsbury,  in  the 
matter  of  the. Habeas  Corpus,  and  tite  other 
contempt,  and  pmyed  him  to  discharge  tlie  Earl 
from  his  confinemciu,  which  was  done. 


Mr.  Hatsell  has,  in  his  valuable  .  Work,  vol. 
S,  Appendix,  No.  5,  collected  the  Entries  con- 
cenung  this  business  to  be  found  iu  the  written 
Journal  of  the  Lords.  Notwithstanding  the 
Order  of  November  13th  1680,  they  are  still 
legible,  and  are  as  follow  :  . 

Febniary  15, 167T. 

It  was  moved,  That  this  House  would  con- 
aider.  Whether  this  parliament  be  not  dis- 

^  '*  When  he  saw  an  army  raised  he  had  no 
mind  to  lie  longer  in  prison/'    Burnet. 

YOL.  VI. 


Febnitny  16, 1677. 

The  House,  according  to  the  resolution  yes* 
terday,  resumed  the  debate,  touching  th« 
charge  of  tbe  duke  of  Bucks,  earlofSarura, 
earl  of  Shaftesbury,  and  tbe  lord  Wharton,  for. 
proposing,  asserting,  and  maintaining  that  this 
parliament  is  dissolved.  And  for  the  itoetbod 
of  proceeding  in  the  business,  it  was  moved 
that  the  said  four  Lords  should  withdraw. 
And  after  the  said  Lords  bad  spoken  in  their, 
defence,  the  earl  of  Sarum,  earl  of  Shaftesbury, 
and  the  lord  Wharton  denied  the  charge; 
after  debate  the  ouestion  being  put.  Whether 
the  duke  of  Bucks,  earl  of  Sarum,  earl  of 
Shaftesbury,  and  tb^p  lord  Wharton  shall  with- 
draw, it  was  resolved  In  the  affirmative.  Upoti 
this  the  aforesaid  Lords  withdrew ;  and  the 
House  took  into  consideration  tbe  nature  of 
the  offence  of  these  Lords ;  and  first  concerim 
ing  the  duke  of  Bucks,  upon  Rebate,  tbe  House 
was  of  opinion,  that  he  was  guilty  of  proposing, 
asserting  and  maintaining  that  this  parhamenC 
is  dissolved,  and  gave  this  Judgment  upon  him. 
that  he  should  be  brought  to  the  bar  of  this 
House,  and,  upon  his  knees,  should  make  liis 
acknowledgment  in  these  words,  viz.  , 

"  I  do  acknowledge,  that  n(y  endeavouring  to 
^  maintain  that  this  Parliament  is  dissulr- 
**  ed,  was  an  ill-advised  action,  for  which 
"  I  humbly  beg  the  pardon  of  the  King's 
'^  Majesty,  and  of  this  most  honourable 
"  House.'' 

After  this,  the  House  commanding  the  gen- 
tleman Usher  of  the  Black  Rod  to  brmg  in  the 
duke  of  Bucks  to  the  bor,  to  receive  this  judg- 
ment, the  gentleman  Ubher  gave  the  House  aa 
account  that  he  had  sought  fbjr  the  duke  of 
Bucks  in  all  the  rooms  belonging  to  this  House, 
but  could  not  find  him.'  And  the  House  beiug 
informed  that  one  Edward  Cranfield  did  see 
the  duke  of  Bucks  go  towards  the  waterside 
lately,  the  House  called  the  said  Mr.  Cran** 
field  in,  and  upon  his  onth  be  declared  he  did 
see  the  duke  of  Bucks,  about  half  an  hour  be* 
foil?,  go  towards  the  water  side,  but  did  ni^t  see 

40  '  . 
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Imtftke  wtter.  The  Home  took  Mb  as  ■ 
greot  contempt,  that  he  should  thus  mbseot 
Dimself  without  leave  of  the  Iloose,  when  he 
wfts  to  expect  the  pteasare  of  this  Uoofc ;  and 
Made  thb  ensuhig  Order,  fie. 

Ordered,  by  the  Lords  spiritual,  and  tempo* 
ffal  in  parliament  assembled,  That  the  ^:enile> 
man  Usher  of  the  Black  Rod  attending  this 
Hoose,  shall  forthwith  attach  the  pereon  of 
George  duke  of  Bocks,  and  hring  him  in  safe 
custody  to  the  bar  of  this  House,  to-morrow, 
At  ten  of  the  clock  in  ttie  forenoon,  and  this 
shall  l>e  a  sufficient  warrant  on  that  behalf: 

To  the  Gentleman  Uglier  of  the  Black  Rod 
attending  this  House,  his  Deputjf  and 
X)eBUtiet ;  and  to  all  Majors,  Justices, 
•od  other  hil  Majestjf's  officers,  to  bt 
#idi^g  and  assisung  in  the  execution 
hereof. 

Next  the  House  took  into  eoasideration  the 
offence4>f  the  earl  of  Sarum ;  and  considering 
Chat  his  K>rdship  before  his  withdrawing  had 
denied,  npon  his  honour,  his^  asserting  and 
maintaining  that  this  parlisment  is  dissolved, 
did  order  that  the  earl  of  Sarum  shall  be  called 
fo  his  place,  and  that  the  Lord  Chancellor 
sibalt  say  to  him  as  followeth : 
«  My  Lord  of  Salisbury ; 

*  Since  your  witbdrswiog,  the  House  hath 
considered  of  your  tordship*s  demeanor  in  this 
|»lace ;  and,  though  they  do  not  find  that  your 
lordship  hadi  positively  asserted,  and  main- 
tained, that  the  parliament  is  dissoh*ed,  and 
thefein  giee  credit  to  your  Ionlship*s  disclaimer 
upon  your  honour,  yet  they  do  observe  your 
lordship  did  assert  and  maintain  that  this  pro- 
rogatk)n  is  illegal ;  at  wlijch  the  House  haTo 
taken  very  great  ofibnce,  and  commanded  me 
CO  reprehend  your  lordship  fur  it ;  and  to  let 
ton  Know  thev  look  opoe  it  not  only  as  an  *of> 
Knee  to  the  llonse,  but  a  great  offence  against 
the  king;  and  therefore  the^r  require  yonr  lord- 
ihip  to  ask  pardon  of  the  kiog's  ma^esty^  and 
pardon  of  this  House.** 

His  lordship  being  in  his  place,  the  Lord 
Chancellor  reftd  the  paper  unto  him,  but  his 
lordship  rtfasing  to  make  tUe  said  submission, 
ho  was  commanded  to  withdraw ;  and  then  the 
Houn  taking  this  as  a  contempt  to  his  majesty 
and  this  Hou«e,  ordered  that  he  should  hie 
^roui^t  to  the  bar  as  a  delinquent,  and  oom- 
mirted  to  the  Tower  of  London  during  the 
pleasure  of  the  king  and  this  House ;  and  ac- 
cordingly his  lordship  was  brought  to  the  bar, 
and  kneeled  and  received  the  said  sentence. 

After  this  the  House  took  into  consideration 
the  offence  of  the  earl  of  Shafcesbnry ;  and 
upon  debate,  the  House  was  of  opinion  that  he 
was  guilty  of  asserting  and  mamtaiuing  that 
this  parliament  is  dissolved,  and  gave  this 
jadgmeot  upon  him :  That  he  should  be  brought 
Co  the  bar  of  this  House,  and  upon  his  knees, 
should  make  his  acknowredgment  in  these 
wordS|  viz. 

"  I  do  acknowledge,  that  my  endeavouring  to 
VMintaju  thai  thb  parlJuinent  is  dissolved. 


was  an  tH-adrised  aeiion,  for  which  I  bu 
bly  beg  the  pardon  of  the  king^s  roajestj, 
and  of  this  most  faoooofable  Hoascu" 
His  lerdsliip  beine  accordingly  bnm|;tit  to 
the  bir,  the  Lord  Chancellor  having  read  the 
said  acknowledgment  to  him,  and  required  him 
to  make  it  at  the  bar,  which  his  lordship  re- 
fnsed  to  do,  thereupon  he  was  commanded  to 
withdrsw ;  and  thf  n  the  House  taking  this  as  a 
contempt  to  his  majesty  and  this  Home,  or* 
dcred  (hat,  he  shall  be  brought  to  the  bar  as  a 
delinquent,  and  committed  to  the  Tower  of 
^  London  during  the  pleasure  of  the  king  and 
^  this  Hoose ;  and  accordingly  his  lordship  waa 
brought  t6  the  bar,  and  kneeled,  and  receiTcd 
the  said  sentence. 

Then  the  House  took  into  coiwderetion  the 
oifence  of  the  lord  Whartmi ;  and  oon^dering 
that  his  lordship,  before  his  withdrawiog,  had 

(denied  upon  his  honour  his  asserting  and  main- 
taining that  this  parliament  is  dissolred,  did 
order  that  the  lord  Wharton  shall  be  called  to 
his  place,  and  that  the  Lord  Chancellor  shall saj 
to  him  as  followeth : 
"  My  lord  Wharton, 

^  Since  your  withdrawing,  the  Hoaae  bath 
considered  of  your  lordship's  demeanor  in  thia 
place;  and  though  they  do  not  find  that  yoar 
lordship  hath  posidwely  asserted  and  maintain* 
ed,  that  this  parliament  is  dissolved,  aad  there* 
in  gif  e  credit  to  your  lordship's  disclaiofter  upon 
your  honour,  yet  they  do  observe  your  Inrr^fhip 
did  assert  and  maintain  that  this  proragacioii  is 
illegal;  .at  which  the  House  hath  taken  very 
great  offence,  and  commanded  me  to  Kpieheod 
vour  lordship  for  it,  and  to  let  you  know  thef 
look  upon  It  not  only  as  an  offence  to  the 
House,  buk  a  very  great  offence  against  the 
king ;  and  therefore  they  require  your  lordship 
to  ask  pardon  of  the  king's  majesty,  and  pardon 
of  rhisHoose.*^ 

His  lordship  beiag  in  his  place,  the  Lord 
Chancellor  read  the  said  paper  onto  hhn; 
which  submission  his  lordship  not  making,  but 
saying  that  before  his  withdrawing  he  had 
begged  pardon  both  of  the  king  and  the  House, 
the  Lord  Chanoellor  said  to  his  lordship,  that 
he  was  required  by  the  House  to  make  that 
.  submission  now  ;  bat  the  lord  Wharton  making 
still  no  answer  bnt  that  he  had  already  done  it, 
was  oommanded  to  withdraw.  And  then  the 
House,  taking  this  as  a  contempt  to  his.  majes- 
ty and  this  House,  ordered  that  he  shall  be 
brought  to  tlie  bar  as  a  delinouent,  and  com- 
mitt^  to  the  Tower  of  Lonapn  during  tlie 
pleasure  of  the  kin^  and  this  Honse.  And  ae* 
cordingl^  his  lordshtp  was  brought  to  the  bar, 
aud  kneeled  and  received  tlie  said  sentence. 

Ordered,  by  the  Lords  spiritnat  and  temporal 
in  parliament  assembled,  that  the  gontlemaa 
usher  of  the  black  rod  attending  this  House, 
shall  take  into  his  custody  the  bodies  of  James 
earl  of  Salisbury,  Antliony  Ashley  earl  of 
Shaftesbury,  and  Philip  lord  Wharton,  mem- 
bers of  this  House,  ana  them  in  safety  eotivey 
to  the  To«rer  of  London,  for  their  hiKh  con* 
tempts  committed  against  this  Bouse|  there  ta 
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rtmtia  in  tafe  cntlodj  dariDg  his  miyestj't 
pleasure,  aod  tLe  pleiuure  of  tms  House. 
To  the  geoUeoMa  uslier  of  the  bitck 

rod  aaendiog  this  House,  his  deputy 

and  deputies. 

Ordered,  bj  the  Lords  spiritaal  and  temporM 
in  parliament  assembled,  tlmt  the  constable  of 
bis  majestys  Tower  of  London,  his  deputy  or 
depaties,  shall  receive  the  bodies  af  James  eori 
of  Salisbarr,  Anthony  A  sidy  earl  of  Shaftes* 
bury,  and  Philip  4ord  Wharton,  members  of 
this  House,  and  keep  thorn  in  safe  custodf 
within  tite  said  Tower,  during  his  majesty^ 
pleasore  and  the  pleasure  of  this  House,  for 
^  their  high  contempts  committed  against  this 
House ;  and  (his  shall  be  a  lufficient  warrant 
on  that  behalf. 

To  the  constable  of  the  Tower,  his  dt« 
poty  and  deputies,  dto. 

,     Fekuiry.  1676. 

The  gentleman  usher  of  the  black  rod  gave 
the  House  this  account.  That,  in  pursuance  of 
the  Order  of  this  House  yesterdav,  he  had, 
both  last  night  and  this  morning,  oeea  at  the 
house  of  the  duke  of  Bucks,  but  he  cannot 
find  him  ;  he  came  not  home  last  night,  and 
his  servants  know  nofc  where  he  is.  Where- 
apon  the  House  made  this  ensuing  Order: 

Whereas  it  was  ordered  yesterday,  that  the 

feotleman  usher  of  the  black  rod  should  briug 
reorge  duke  of  Bucks  to  the  bar  of  this  House 
in  custody,  who  departed  hence  yesterday,  in 
coatemiit  of  thia  hi^  court :  And  whcveas 
the  saia  duke  doth  still  abscond  himself;  and 
that  the  said  gentleman  usher  informs  this 
House,,  that  the  said  duke  is  not  to  be  found  at 
)kis  own  house,  nor  came  thither  all  the  last 
night ;  and  that  he  cannot  Uarn  where  to  find 
the  said  duke ;  it  is  therefore  ordered  by  the 
Lords  spiritual  and  temporal,  in  parliament  as- 
tembled,  That  unless  the  said  duke  of  Bucks 
fkall  render  himself  this  morning  (sitting  the 
House  of  Peers)  that  his  majesty  be  humbly  de- 
tired  by  this  House  to  issue  out  his  royal  pro- 
clamation for  stopping  all  the  ports,  and  for 
seizing  and  apprehending  the  person  of  the 
said  duke  wherever  he  shidl  be  found,  and  him 
to  bring  before  the  House  of  Peers,  if  this  ses- 
•ion  of  parliament  shall  then  be  conliauiog ; 
or  otherwise  to  carry  the  said  duke  directly  to 
the  Tower  of  London,  there  to  remain  a  pri« 
aoner,  until  ha  be  from  thence  delivered  by  due 
cooffse  of  law. 

This  di^  aa  the  House  waa  io  bmsinesa,  the 
duke  of  Bucka  came  in,  and  wont  to  his  place ; 
at  which  divers  Lords  called  npoo  bios  to  with* 
draw,  which  be  did  s  Then  too  House  com- 
manded the  gentleman  usher  of  the  black  rod 
to  bring  tlieduke  of  Backs  to  the  bar,  as  a  do- 
linquent;  which  being  done,  the  Lord  Chao- 
ceUor  told  him  3  My  lord,  I  am  to  tell  you 
in  what  condition  your  affairs  stand  here.  My 
Lords  find  you  highly  guilty,  ia  asserting  that 
this  parliament  is  dissolved^  add  very  acuve  in 

OMiaiaiuioi  it ;  Md  bir»  tber«fivc  oidwod 


that  you  make  this  acknowledgpaeat  at  the  bar 

which  I  shall  read  i|nto  you  t 

<<  I  do  acknowledge,  tMt  my  endeavoufw 
ing  to  marotain  that  this  parliament  i^dis^ 
solved,  was  an  ill-advised  action  •  forivbich 
I  humbly  beg  the  pardon  of  the  king*s 
majesty,  and  of  this  most  honourable 
House.* 

The  doke  of  Bucks  refusing  to  make  the  said 
acknowledgment,  was  commanded  to  watb« 
draw;  and  then  the  House,  takinp  thb  as  a  con* 
,  tempt  to  his  majesty,  and  tMa  House,  ordered 
that  he  shoukl  be  brought  to  the  bar,  aa  a  de» 
linquent,  and  committed  to  the  Tower  of  Lobw 
don,  during  the  pleasure  of  the  king,  and  thig 
House;  and  accordkwly  his  loidahip  waa 
brought  to  the  bar,  and  kneeled,  and  received 
the  said  sentence. 

Ordered,  by  tlie  Lords  spiritual  and  tempo* 
ral,  in  parliament  assembled,  that  the  fentl^ 
man  usher  of  the  black  rod,  auending  thia 
House,  shall  take  into  his  custody  the  body  of 
Georpdnke  of  Bucks,  a  member  of  this  Houae^ 
and  him  in  safe  custody  convey  to  the  Tower 
of  London,  for  his  high  contenp t  comaaittad 
against  this  House,  there  to  rtnfain  in  safe  cusp 
tody  during  his  majesty's  pleiaure,  and  tho 
pleasure  of  this  Hoose. 

To  the  gentleman  usher  of  the  black  rod 
attenmng  thb  Howse^  his  deputy  and  do* 
putia. 

Ordered  by  the  Lotda  tpintual  and  tempo* 
ral,  in  parliament  assembleii,  that  tbeconatsllo 
of  his  majesty's  Town-  of  London,  his  depu^ 
and  deputies,  shall  receive  tho  body  of  Geoiytl 
duke  of  Bucks,  a  member  of  this  Houte,  and 
keep  him  in  sale  custody,  within  the  said 
Tower,  during  his  majesty's  pleasure^  and  tho 
pleasure  of  this  House,  for  bis  high  contempt 
committed  against  this  House,  and  this  shaUb 
be  a  sufficient  warrant  on  that  behalf. 

To  the  Constable  of  the  Tower  his  deputy 
and  deputies,  ftc 

Wliereas  Georf^e  duke  of  Bucks,  James  eail 
ofSalisbury,  Anthony  Ashley  earl  of  Shaftes^ 
bury,  and  Philip  lord  Wharton,  stand  committed 
prisoners  to  the  Tower  ofLondon,  by  order  ot 
this  UoUse  ;  it  is  this  day  further  ordereil,  by 
the  Lords  spiritual  and  temporal  in  parliament 
assembled,  that  the  constable  of  the  saidTower^ 
his  deputy  and  deputies,  do  take  care  that  the 
said  Lords  remaining  prisoners,  be  kept  seve- 
rally and  apart ;  and  that  they  be  not  sulEerad 
to  meet  together  (unless  it  be  at  church) ;  and 
that  no  persons  be  suffered  to  visit  them  with- 
out the  leave  of  this  House,  exc»t  their  necea- 
sary  servants  and  attendants :  lor  which  thia. 
shall  be  a  sufficient  warrant.  , 

To  the  Constable  of  the  Tower  ^fLoodoo 

his  deputy  and  deputies. 

AprU  16,  Wn. 
Upon,  reading  Uio  petition  of  Philip  lord 

WlmtoB  (fam  %  {ciiMer  io  ite  Twu  b> 
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order  of  this  House)  sbewioK  that  he  is  deeply 
tensible  of  the  displeasure  ne  is  under ;  and 
prayethy  that,  in  rtgard  of  his  bodiljr  infirmi- 
ciesy  and  the  affairs  of  bis  family^  which  suffer 
spuch  by  his  imprison oieat,  he  inay  have  liis 
liberty  granted  him  in  such  manner  as  this 
^otue  shall  think  fit;  it  is  ordered,  That  (his 
House  refers  the  petitioner  to  apply  himself  to 
liis  majesty^  and  humbly  submit  to  what  his 
jnajesty,  in  his  good  pleasure,  shall  think  fit  to 
do  thereopon. 

January  98,  1677. 

'  The  Lord  Chancellor  forthecjicquainted  the 
House,  That  three  of  those  Lords,  who  stand 
committed  to  tite  Tower  of  London  by  this 
Housei  viz.  the  duke  of  Bucks,  the  earl  of  8ft- 
l&bory,  and  the  lord  WhArton,  have  presented 
their  huipble  petitions  to  his  ronjesty,  and 
theran  have  made  their  humble  submission  to 
1A%  majesty,  who  thereopon  hath  been  graciously 
pleased  to  release  them,  but  conditionally  that' 
they  make  their  submission  to  this  House, 
wlien  th^y  shall  be  required. 

Thru  a  Petition  was  hambly  presented  to 
tbts  House  from  the  duke  of  Buckinghdm, 
fVhich  was  read,  as  foUoweth  : 

To  the  right  hononrabld  the  Lords  Sfiritual 
aod  Temporal,  in  Parliament  assembled. 

The  humble  Petition  of  George  duke  of 
Buckingham,  sheweth,  That  your  lordships 
having  committed  your  petitioner  prisoner  to 
the  Tower  of  London,  because  he  did  not  obey 
your  Lprdships'  order,  and  he  bath  suffered 
much  by  reason  thereof. — In  obedience  there- 
ibre  to  your  Lordships,  he  doth  acknowledge, 
that  his  endeavouring  to  maintain  thnt  the  par- 
liament is  dissolved,  was  an  ill-advised  action  : 
for  which  he  humbly  bef^s  the  pardon  of  the 
Icing's  majesty,  and  of  this  most  honourable 
House;  and  prays.  That  your  Lordships  would 
be  pleased  to  discharge  him  from  the  said  com- 
mitment, and  restore  him  to  your  Lordsbipa' 
favour;  and  your  |>etitiooec  shall  pray,  &c. 

BUCKIKCBAM. 

The  House  being  made  acquainted  that  the 
duke  of  Bucks^  was  not  far  off,  if  their  Lord- 
ships would  please,  to  permit  him  to  attend 
ttem  presently ;  the  House  agreed  to  it. 

The  House  t)eing  informed  that  the  duke  of 
Bucks  attends  without,  to'  make  what  submis-' 
mission  this  House  shall  please  to  direct ;  the 
X^rds  ordered  he  should  be  brought  in ;  and, 
being  come  to  the  bar,  the  lord'  chanrellof  told 
])im,  by  directions  of  the  House,  as  followeth, 

*|  My  liOrd ;  My  Lords  have  received  your 
petition,  and  are  well  pleased  to  find  your  lord- 
^ip  disposed  to  give  them  the  satisfaction  they 
expected;  the  submission  the  House  expect 
you  should  make,  I  shall  read  to  you,  as  it  is 
entered  in  the  journal ;  which  you  are  to  de- 
clare at  the  bar;  viz. 

'*  I  do  acknowledge  that  my  endeavouring  to 
^  maintain  that  this  parKament  is  dissolved, 
^  waa  an  ill-advised  action5  for  which  I  bom* 


**  biy  beg  the  pardon  of  the  king^s  majesty, 
**  and  of  this  most  honourable  Hpnse,'' 

The  duke  of  Bucks  having  read  the  above 
said  declaration  at  the  bar,  he  came  in,  and 
was  admitted  to  his  place. 

February  4, 1677. 

It  being  signified  to  the  House,  that  the  earl 
of  Salisbury  v^as  without  to  receive  their  Lord- 
ships' commands,  and  to  do  what  their  lord- 
ships shall  direct  for  his  submission  ;  hereapoa 
the  House  perusing  the  jouruul  book,  found 
that  his  lordship  was  required,  the  16th  of 
February,  1676,  that  he  should  ask  pardon  of 
his  majesty,  and  this  House,  for  asserting  and 
maintaining  that  the  prorogation  of  this  parlii^ 
ment  was  illegal.  The  eail  of  Salisbury  being 
directed  to  come  to  his  place,  the  lord  chancel* 
lor  told  him,  that  the  House  expected  he  should 
make  the  .  same  submission  as  was  formerly 
required  of  him.  >V  hereupon  the  carl  of  Sails* 
bury  said,  In  obedience  to  your  lordship's  com- 
mand, I  do  ask  pardon  of  his. majesty,  and 
this  House,  for  asserting  and  n^aintaiuing  that 
the  proro^tion  of  this  parliament  was  illegal. 

The  House  being  satis6ed  with  this  sub- 
mission, his  lordship  sat  in  his  place  as  a  peer. 

February  7,  1677. 

It  being  signified  to  the  House,  that  the 
lord  Wharton  was  without,  to  receive  their 
lordships  commands,  and  to  do  what  their 
lordships  siiall  direct  fbr  submission ;  hereupon 
the  House,  perusing  the  Journal  book,  found 
that  his  lordshiii  was  required,  the  16th  of  Fe- 
bruary, 1676,  that  he  should  ask  pardon  of  his 
majesty,  and  this  House,  for  asserting  and 
maintaming  that  the  prorogation  was  illegal. 
The  lord  Wharton  being  directed  to  come  to 
his  place,  the  Lord  Chancellor  told  him,  that 
the  House  expected  he  should  make  the  same 
submission  as  was  formerly  required  of  him. 
Whereupon  the  lord  Wharton  said.  In  obe- 
dience to  the  commands  of  this  House,  I  do 
ask  the  pardon  of  his  majesty  and  this  Houst 
for  having  offended  them  by  what  I  unadvi- 
sedly said,  concerning  the  illegality  of  the  lat« 
prorogation. 

February  20,  1677. 

A  Petition  from  the  earl  of  Shaftesburj 
was  presented  to  the  House,  and  read,  as  fo^ 
lowcth: 

To  the  right  honournMc  the  Lords  spiritnal 
and  temporal,  in  Parliament  assembled : 
The  humble  Petition  of  Avtkont  earl 

of  SSAFfESBURY, 

Sheweth  ;  That  your  Petitioner,  on  the  16th 
of  February,  1676,  was  committed  prisoner  to 
the  Tower  of  London  by  your  lordships,  be- 
cause he  did  not  obey  your  lordships' ordei^ 
where  he  hath  continued  under  close  confine- 
ment, to  the  great  decay  of  his  health,  and 
danger  of  bis  life,  as  well  as  prejudice  of  his 
estate  and  family. — In  all  humble  obedience, 
therefor^  unto  your  lordahips,  bcdotbacksoif* 
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ledge,  that  his  endeavouring  to  main  tain  that 
this  Parliament  is  dissolved,  was  an  ill-advised 
action,  for  vrhich  he  humblv  begs  tlie  pardon 
of  the  king's  majesty,  and  ol  this  most  honour- 
able House  ;  and  doth,  in  all  humble  duty  and 
observance  to  your  lordships,  beseech  you  to 
believe,  that  he  wbuld  ilot  do  any  thing  wil- 
lingly to  inour  your  displeasure. — Wherefore 
your  petitioner,  in  all  humble  duty  and  obe- 
dience both  onto  his  majesty  and  your  lord- 
ships hath  made  his  humble  submission  and  no- 
knowledgemeiit,  in  lus  most  hun^ble  petition 
unto  the  king's  most  sacred  majesty,  and  is 
ready  to  make  his  farther  submission  and  ac- 
knowledgment to  his  majesty,  and  ,to  this  ho- 
nourable House,  according  to  the  directions 
thereof;  and  he  doth  most  humbly  implore 
jour  lonlships,  that  you  will  be  pleased  to  re- 
store him  into  your  favour,  and  discharge  him 
from  his  imprisonment.  And  your  petitioner, 
ai  in  'duty  bound,  shall,  Arc.    Suaftesdvjiy. 

This  being  read,  {he  Lord  Chancellor  did 
let  the  House  know,  that  his  majesty  hath  re- 
ceived a  third  petition  from  the  earl  of  Shaftes- 
bury, more  suomissive  in^  form  than  the  two 
first ;  but  his  majesty,  understanding  that  the 
earl  of  Shaftesbury  hath  endeavoured  to  free 
himself  from  the  censure  of  this  House,  by  ap- 
pealing to  the  King's-bendi,  to  have  their  judg- 
ment thereupon  during  the  late  adjournment, 
doth  not  think  fit  as  yet  to  signify  his  pleasure 
as  to  his  discliarge,  till  this  House  hath  taken 
Chat  matter  into  consideration. 

After  a  long  debate  hereof,  the  question  was 
proposed,  wTielher  an  Address  shall  be  now 
made  to  his  miijesty  to  discharge  the  earl  of 
Shaftesbury  from  his  imprisonment  npon  his 
petitions  to  his  majesty,  and  to  this  House. 

Then  the  question  being  put,  Whether  this 
question  shall  be  put,  it  was  resolved  in  the 
negative. 

After  this  the  House  considered  the  matter 
of  the  earl  of  Shaftesbury's  appealing  from 
this  House  to  the  King't-bench,  to  be  released 
by  Habeas  Corpus ;  and  after  debate,  it  is 
ordered,  that  the  further  debate  of  this  business 
is  adjourned  till  to-morrow  morning;  at  which 
time  the  records  of  the  court  of  Kmg's-beoch, 
couching  the  carl  of  Shaftesbu^'s  business 
there,  shall  be  brought  into  this  House ;  and 
the  judges  are  also  lo  attend  this  House. 

February  31, 1077. 

-  This  day  the  House  resumed  the  debate  con- 
cerning the  earl  of  Sbaftesbury^s  endeavouring 
to  fnt  himself  from  his  conomitment  by  tliis 
House,  by  a  Habeos  Corpus  in  the  court. of 
King's>bench  ;«and  for  the  better  knowledge  of 
the  matter  of  fact,  the  records  of  the  King's- 
bench  were  produced,  by  which  it  did  aupear, 
that  twof  rules  of  that  court  were  obtained  upon 
the  motion  of  the  earl  of  Shaftesbury's  counsel, 
in  Trinity  term,.  1677 ;  and  the  returns  there- 
upon were  read,  by  which  it  did  appear  that 
the  earl  of  Shaftesbury  was  committed  the  16th 
of  February^  1670;  by  tbSeUoosa^  for  a  coo« 


tempt;  and  then  the  remittitur  of  the  earl  of 
Shaftesbury  to  the  Tower  was  also  read. 

After  this  a  petition  of  the  earl  of  Sbaftea- 
bury  was  presented  to  tbia  Hopse,  and  read  ; 
wherein  his  lordship  took  notice  of  an  order  of 
this  house  of  the  ItOtb  instant,  for  bringing  the 
records  of  the  court  of  King^s- bench  into  this 
House,  concerning  tlie  matter  of  the  Habeas 
Corpus  brought  by  hiin;  that  he  takes  himself 
to  be  greatly  concerned,  and  to  have  a  right 
to  be  present,  and  >heard,  when  any  debate  of 
any  new  matter  against  him  be  entered  upon  ; 
that  he  cannot  pretend,  but  he  may  have  erred 
for  want  of  a  precedent  to  guiae  him ;  and 
being  deprived  of  the  benefit  of  counsel,,  by 
reason  of  liis  close  confinement,  and  being  re** 
solved  not  to  do  any  thing  willingly  woicli 
might  in  the  least  oQend  hisjnajesty,  or  their 
lordships,  he  humbly  takes  this  opportunity  to 
give  further  evidence  thereof,  by  casting  him* 
self  at  their  lordships'  feet;  and  as  he  hath 
hnmbly  begged  the  pardon  of  his  majesty,  so 
he  begs  also  the  pardon  of  this  House,  for 
having  offended  them  in  any  thing  wliatsoever. 

After  a  long  debate  hereof,  the  House  mode 
these  resolutions  following : 

Resolved  and  declared.  That  it  is  a  breach 
of  the  privilege  of  this  House,  for  any  Lord 
committed  by  this  Hous^  to  bring  a  flabeas 
Corpus  in  any  inferior  Court,  to  free  himself 
from  that  imprisonment  during  the  session  of 
parliament. 

Resolved,  That,  the  eari  of  Slmftsbury  shall 
have  liberty  to  make  his  full  defence,  notwith- 
standing the  resolution  and  declaration  afore* 
said. 

February  22, 1677. 

The  House  taking  into  consideration,  when 
the  earl  of  Shaftsbury  shall  come  to  this  HousCp^ 
and  in  what  manner,  and  what  shall  be  said 
unto  him;  it  is  ordered.  That  he  shall  be 
brought  to  the  bar  on  Monday  next,  by  the 
constable  of  the  Tower,  or  his  deputy;  and 
then  the  Lord  Chancellor  ^•"lall  say  unto  him  to 
the  same  effect  as  his  lordship  was  directed 
this  day  by  the  House. 

Ordered,  by  the  Lords  Spiritual  and  Tera- 
poraiin  parliament  assembled.  That  the  con* 
stable  of  his  majesty's  Tower  of  London,  or 
his  deputy,  be,  and.  is  hereby  required  to  bring 
Anthony  earl  of  Shaftsbury  (now  a  prisoner  in 
the  said  Tower,  for  his  high  contempt  com* 
mitted  against  thb  Hou^)  to  the  bar,  on  Moo* 
day  the  25th  day  of  this  instant  February,  at 
ten  of  the  clock  in  the  forenoon,  and  this  shall 
be  a  sufficient  warrant  on  that  behalf. 
To  the  constable  of  his  majesty's  Tower 
of  London,  his' deputy  a,od  deputies, 
and  every  of  them. 

February  25, 1677, . 

The  earl  of  Nortbton,  constable  of  the  Tower 
of  London,  acquainted  the  House,  that  in  obe- 
dience to  thei>  lordship's  order,  he  hath  brought  . 
the  earl  of  3baftsbury,  who  is  without,  ready  to 
receife  tbeir  lordships'  coaimaads« 


lSa7]  STATE  TRIALS,  29ChaeluU.  1671. ^Que  </ ike  Sari  9fSkqP^ry,    (IJOtl 


Upon  this  the  Lord  Cba&cdlor  desired  to 
Vaovf  the  plea»are  of  the  House,  what  be  shall 
My  to  the  earl  of  ShaflsburjTy  wlien  he  comes  to 
the  bar;  ,whicb  word*  wer^ritten  down,  and 
being  read,  w«re  ap]provcd  of. 

Then  it  was  moved;  that  the  car!  of  Shafts* 
bory  might  answer  (as  an  aggiftvatioo  of  his 
effeoce)  for  some  words  which  he  tpake  ia  the 
Court  of  King's  Beoch,  when  be  appeared  npoo 
his  Habeas  Corpus,  which  was  oonceired  to  be 
contrary  to  the  privilege  of  this  Honse  ;  and 
that  witnesses  might  be  heard  to  ptove  the 
same,  before  the  earl  of  Shaftsbury  be  called  to 
the  bar :  but  this  was  lefl  to  be  as  it  is,  until 
the  earl  of  Shaftsbury  had  been  called  to  the 
bar,  and  his  answer  received  to  mifMl  lie  stands 
already  charged  with. 

The  earl  of  Sbaftsburv  being  brought  to  the 
bar^  and  having  kneelecf,  the  Lord  Chancellor 
said  to  him  as  was  afore  directed  by  the 
House ;  viz. 

<<  My  Lord  of  Shaftsbury ; 
**  The  Lords  have  received  a  petition  from 
your  lordship,  taking  notice  of  the  contempt 
lor  wliich  you  are  committed  by  this  House 
together  with  your  subihission  to  the  judgment 
of  thi»  House :  and  while  the  Lords  were  tak- 
ing inio  consideration  that  petition,  there  were 
brought  before  this  House  some  records  of  t fie 
King's  Bench,  whereby  it  appears  that  your 
lordship  endeavoured,  by  Habeas  Corpus,  to 
free  yourself  by  the  judgment  of  that  inferior 
Court,  from  the  censure  of  this.  I  am  to  ac- 
quaint your  lordship,  that  this  Hoose  has  re- 
solved and  declared,  that  for  any  Lord  com* 
mitted  by  this  House,  to  bring  a  Habeas  Cor- 
pus in  auy  micriur  Court,  to  free  himself  from 
that  commitment  during  the  session  of  parlia- 
iuent,  is  a  breach  of  the  privilege  of  this  House : 
but  withal,  their  lordships  have  likewise  re- 
solved, that  it  sliall  be  permitted  to  you^  lord- 
ship to  make  your  full  defence,  notwithstanding 
the  resolution  and.  declaration  aforesaid  ;  and 
therefore  I  am  commanded  to  ask  your  lord- 
ship, what  YOU  are  pleased  to  say  for  yourself 
•  upon  the  whole  matter/^ 

Whereupon  the  earl  of  Shaftsbury  answered 
lo  this  effect : 

"  My  Lords ; 
**  I  have  presumed  to  offer  two  petitions  to 
this  honourable  House ;  the  first  your  lordsbip 
mentions  I  do  again  here  personally  renew, 
humbly  desiring  that  X  may  be  admitted  to 
snake  that  submission  ana  acknowledgment 
your  lordships  were  pleased  to  order ;  and  that 
after  a  twelvemonth  s  close  impnsoomenr,  to  a 
man  of  my  age  and  infirmiti^  your  lordships 
would  pardon  the  folly  or  unadviseduess  of  any 
of  my  words  or  actions:  and  as  to  mv  second 
petition,  I  most  hombly  thank  your  lordships 
for  acquainting  me  wh  your  lesolution  and 
declaration  in  that  itoint ;  and  though  liberty 
be  in  itself  very  desirable,  and,  as  my  pfayH* 
cian  (a  very  learned  man)  thought^  absolutely 
ncoessary to  the  preservation  ofmjf  UfiSf  yet  X 


do  profess  to  your  lordsbios  upon  my  hoDonr, 
that  I  would  have  perisned  rather  than  have 
brought  my  Habeas  Corpus,  had  I  tbeo  ap- 
prehended, or  been  informed,  that  it  had  been 
a  breach  of  the  privilege  of  this  honourable 
House.  It  is  my  duty,  it  is  my  interest,  to  sup- 
port your  privileges;  I  shall  never  oppose 
theln.  lUy  lords,  I  do  fully  acquiesce  in  the 
resolutiun  and  declaration  of  this  honourable 
Hoose  :  I  go  not  about  to  Justi^  myself,  bur 
cast  mysdf  at  your  lordsbios'  fett ;  acknow* 
ledge  my  error,  and  humbly  oeg  your  imrdoOf 
not  only  for  having  brought  my  Habeas  Corpus, 
but  for  all  other  my  words  or  actions,  that  were 
in  pursuance  thereof,  and  proceeding  Iroai  cha 
same  error  and  mistake." 

Then  his  lordship  withdrew ;  ami  af^r  some 
debate  the  question  proposed  was.  Whether 
witnesses  shaJl  be  now  called  in. 

The  question  being  put.  Whether  this  ques- 
tion  shall  be  now  put,  it  was  resohred  in  the 
affirmative. 

Then  the  question  being  pot.  Whether  the 
witnesses  shall  be  now  called  m,  it  was  resolved 
ill  the  affirmative. 

There  being  a  paper  made  mention  of  in  the 
House,  which  was  said  to  be  a  copy  of  what  the 
earl  of  Shaftsbury  said  in  the  Kin|fs  Btfich, 
but  not  permitted  101)0  read,  Robert  Bhioey 
was  called  in,  and  sworn  as  a  witness ;  who 
being  asked.  Whether  he  was  present  in  the 
Court  of  King's  Bench  when  the  earl  of  Shafts- 
bury moved  for  his  Habeas  Corpus ;  and  whe- 
ther he  heard  all  that  the  earl  of  Shaftsbuxy 
said  there  ? 

He  answered  to  this  effect,  That  he  was  pre- 
sent in  the  King's- bench  when  the  earl  of 
Shaftesburv  was  there,  aftd  he  heard  the  most 
part  what  bis  lordship  said,  but  he  cannot  tell 
no«r  what  he  said,  but  he  took  some  notes,  and 
that  afternoen  compared  notes  with  Mr.  Rush- 
worth,  who  also  had  taken  notes ;  and  there- 
upon they  perfected  a  copy,  which  he  gave  to 
the  lord  treasurer.  He  also  said,  that  he  can- 
not for  a  thousand  worlds  sav,  that  he  heard  all 
that  is  in  the  paper,  nor  he  casoot  now  saj 
what  it  was  that  he  took,  and  what  he  had 
from  Mr.  Rushwortb,  it  being  so  long  ainoe^  by 
reason  of  the  many  interlioeatioos  made  in  the 
paper,  by  comparing  notes  with  Mr.  Ru&hwortiu 

Then  the  said  Robert  Blaney  withdrew. 

After  tbi^  the  Honse  agwed  what  anknowi. 
ledgment  the  earl  of  Shafiesbary  should  make 
at  the  bar  for  his  offences  ;  which  if  his  lord- 
ship fliieoid  make,  tha  House  would  ^en  de- 
clare their  8atisfiu:tion  in  his  submission  andae* 
knowltdgoMni;  the  Submission  b  as  Ibllowethi 

'I  I  do  acknowledge  that  my  endeavouring  to 
maintain  that  the  parliament  is  dissolved,  was 
an  ill-advised  action,  for  which  I  humbly  bey 
the  pardon  of  the  king's  majesty,  and  of  thia 
most  honourable  House :  And  I  do  also  to* 
knowledjge,  that  my  bringing  of  an  Habeas 
Corpus  in  the  Kio|^s-b6nch,  during  this  session* 
was  a  kiah  violation  of  y(W  lordships'  privi* 
lcgc9|  god  agreat  aggnvatioa  of  my  tonxim  oj^ 
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feiice.  for  alt  which  I  lik)»wlse  ifiost  hiimhiy 
bc^tbe  pardon  of  this  most  honourable  House. 

The  earl  of  Shaftesbury  was  brought  Ojgiiiil  to 
the  bar ;  and  the  lord  chancellor  told  him,  the 
Zx>rds  ha(i  prepared  a  particular  acknowledg- 
ment, which  the  House  expected  he  should 
make;  and  read  the  same  to  him  :  And  iben 
the  batLot  Shaftesbury  made  the  said  acknow- 
ledgment in  these  words ;  viz. 

**  I  do-acknowledge,  that  my  endeaTouring 
to  maintain  that  the  parliament  is  dissolFeo, 
was  an  ill-advised  action,  for  which  I  humbly 
b^  the  pardon  of  the  king's  majesty,  and  of 
this  most  honourable  House :  And  I  do  also 
acknowledge  that  my  bringing  of  an  Habeas 
Corpus,  in  the  KingVoench,  during  this  session, 
was  a  high  violation  of  your  lordships'  privi- 
leges, and  a  great  aggravation  of  my  former  of- 
fence. For  all  which  I  likewise  most  humbly 
bepe  the  pardon  of  this  most  honourable  House." 

His  Jordship  being  again  withdrawn ; 

It  is  ordered,  that  the  Lords  wi^h  the  white 
staves  now  present,  wait  on  his  majesty,  to  give 
his  majesty  an  account,  that  this  House  hath 
received  satisfaction  from  the  earl  of  Shaftes- 
bury, in  the  matter  of  the  Habeas  Corpus, 
•nd  the  other  contempt  for  which  he  stood 
imprisoned ;  and  are  humble  suitors  to  liis  ma- 
jesty, that  he  would  be  pleased  to«discharge  him 
from  his  imprisonment :  and  that  their  lord- 
ships do  acquaint  the  Uou»e  to-morrow  what 
thev  have  done  in  this  matter. 

Ordered,  That  the  earl  of  Shaftesbury  be  in 
the  mean  ^me  remitted  to  the  Tower, 

February  a6r  ten. 
The  lord  treasurer  reported  to  the  House^ 


that  the  TiOrds  with  white  staves,  according  to 
tiie  order  of  this  House,  have  attended  bis  ma- 
testy,  to  give  his  majesty  an  account,  that  tbis 
House  huth  received  satisfaction  from  the  earl 
of  Shaftesbury  iiv  the  matter  of  tbe  Habeas 
Corpus,  and  the  other  contempt,  for  vt  htch  he 
stooid  imprisoned  4  and  are  humble  Suitors  to 
his  mnjestv,  that  he  will  be  pleased  to  dischage 
him' from  bis  imprisonment ;  to  which  his  ma- 
jesty was  pleased  to  give  this  answer.  That  be 
will  give  order  for  the  earl  of  Shafiesbuiys  dis- 
charge. 

Hdvemher  13, 1680. 

Whereas  the  dnke  of  Buckingham,  earls  of 
Salisbury  and  Shaftesbnry,  and  the  lord  Wbar^ 
ton,  were,  contrary  to  the  freedom  of  parlia* 
ment,  committed  to  prison,  bv  order  of  the 
Lords*  House,  of  the  15th  of  February,  1676 ; 
whereupon' followed  a  series  of  many  unprece- 
dented proceedings,  derogatory  to  the  authority 
of  parliament,  and  of  evil  example  and  prece« 
dent  to  posterity. 

For  vacating,  making  void,  and  destroying 
such  precedents  for  ever,*  and  in  vindication  of 
the  authority  and  freedom  of  parHameot,  npon 
complaint  hereof  made,  and  due  considmition 
and  debate  thereof  by  the  Lords  spiritual  and 
temporal  in  parliament  asssembled ;  it  is  or* 
dered,  decreed,  and  adjudged.  That  the  said, 
order  and  proceedings  coacerning  the  said 
Lords  were  unparliamentary,  from  the  begin* 
ning,  and  in  the  whole  progress  thereof ;  and 
therefore  are  all  ordered  lo  be  vacated  (by  vir- 
tue of  this  judgment)  tn  the  Journal  books  of 
this  House,  that  the  same,  or  any  of  them,  may 
never  be  drawn  into  precedent  for  the  future. 


S41.  The  Trial  of  Philip  Earl  of  Pembroke  and  Moktgo- 
M  ^RY,*  at  Westminster,  for  the  Murder  of  Nathanael  Cony  : 
SO  Charles  IL  a.d.  1678. 

March  1, 1678. 

A  PETITION  was  presented  to  the  House  of 
Lords  from  the  earl  of  Pembroke ;  which  was 
read,  as  follows : 


"  To  the  right  honourable  the  Lords  Spiritual 
aud  Temporatin  parliament  assembled: 
Tne  humble  Petition  of  Philip  earl  of 
Pembroke; 

Sheweth:  That  an  inquisition' being  Int^ly 
»i      ■—■•-■■      ' 

*  The  following  Entries  respecting  this  lord 
Pembroke  occur  in  the  Lords  Journals  of  this 
year: 

January  28,  1678.  The  Lord  Chancellor 
told  the  Houie,  **  That  as  he  had  given  them 
an  account  of  the  enlargement  of  some  mem- 
hers>of  tbis  House,  he  should  now  give  them 
an  account  of  the  commitment  of  one  of  their 
members,  which  his  majesty  thought  fit  this 
House  should  be  made  acqnamted  with,  because 
it  wasdonein  time  of  privilege;  vis.  the  commit- 
JO^At  Qf  the  eari  of  Pembroke  to  the  Tov^er  of 


taken,'  vir.  the  1 1th  day  of  this  instant  Febm* 
ary,  1678,  before  the  coroner  of  the  county 
of  Midd.  upon  view  of  the  bndy  of  Nathaniel 
Cony,  gentleman,  deceased,  your  Petitfoner 
is  therebv  chsrged  with  his  death ;  nnd  although 
he  is  well  assured  of  his  own  innocency,  yet 
he  is  grievously  alBioted  to  lie  and  continue 
under  so  heimius  an  accusation,  without  help 
by  such  relief  as  appertains  to  the  peers  of 
this  realm  in  time  of  parliamenL    Ijvber^ore 

I/indon,  for  uttering  such  horrid  and  blasphem* 
ous  words,  and  other  actions  proved  upon  oath, 
as  are  not  fit  to  be  repeated  in  any  christian 
assembly." 

January  29.  A  Petition  was  presented  to  tbe 
Hoastf,  fl^m  the  earl  of  Pembroke;  which  was 
read,  as  follows : 

**  To  the  right  honoomble  tbe  Lords  spirimal 
and  temporal  in  Parliament  assembled: 
The  humble  Petition  of  Pa i lip  earl  of 
PftM&iOK£  and  MoiTTOOMliaT ; 
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jour  Petitioaer  hombly  b^s^tcKeth  yoor  lord* 
•hipiy  thittbfi  said  matter  ma^  be  put  ioto 
•uch  a  speedy  way  of  EiLamiiiatioii  aud  Tcial, 
as  your  lordships  great  wi»doin  shall  think  fit. 
And  your  Pciitiooer  shall  pray,  &c. 


**  Humbly  sheweth;  That  your  petitiouer  is 
a  prisoner  in  tlie  To#er  of  London,  committed 
thither  by  ^warrant  under  the  king's  majesty's 
Toyal  signiuura,  expressing  the  cause  to  be  for 
blasphemous  wofdsy  which  your  petitioner  doth 
lirom  his  soul  detest  and  abhor ;  and  since  he 
bath  been  accused  but  by  on^  person  (to  whom 
he  intended  no  iojury,  nor  was  at  that  time  in 
a  condition  of  imposing  on  him),  he  hopes  your 
lordships  will  not  believe  the  accusation,  or 
your  petitioner  to  be  Capable  of  so  horrid  a 
crime;  However,  he  is  heartily  sorry  to  have 
been  thought  in  any  sort  to  have  offended :  and 
his  health  being  much  impaired  by  his  long 
restraint,  be  humbly  implores  pardon  of  God, 
of  the  king,  and  of  this  House :  and  that  he  may 
be  released  from  hi^  imprisonment,  and  attend 
his  duty  in  parliament.  And  your  petitioner 
shall  pray,  &c.  PcMBaoKE/' 

The  House,  in  the  first  place,  to  shew  tlieir 
^at  sense  and  ahhorreocy  against  Blasphemy, 
which  is  now  grown  so  common,  ordered,  Tltat 
a  bill  be  brought  into  this  House,  for  the  se- 
vere punishment  of  all  blasphemies  for  the 
time  to  come.  ^, 

Then  the  House  took  consideration  of  ilie 
earl  of  Pembroke's  Petition.  And,  after  a 
serious  debate  thereof,  it  was  moved,  "  That 
an  humble  Address  should  be  made  to  his  ma- 
jesty;**  a  draught  or  form  of  which  Address 
was  offered  to  the  House  and  read,  vis. 

**  Upon  hearing  of  the  causes  of  the  earl  of 
Fembroke*s  imprisonment,  which,  by  his  ma- 
jesty's direction,  have  been  deliverM  to  this 
House  by  the  Lord  Chancellor,  aud  due  consi- 
deration had  of  the  proof  againit  him  by  a 
aiogle  witness,  together  with  tiie  Petition  of  the 
earl  of  Pembroke,  detesting  the  fact,  whereof 
he  stands  charged  by  one  witness  only:  It  is 
nesolved,  by  the  Lords  spiritual  and  temporal 
in  parliament  assembled.  That  an  humble  Ad- 
dress be  made  to  bis  majesty,  in  the  name  of 
this  House,  to  beseech  his  maiesty,  that  the  earl 
of  Pembroke  may  be  released  from  hi^  imprison- 
ment, and  have  leave  to  come  to  his  place  in 
parliament;  and  that,  at  the  same  time,  his 
majesty  maj  be  also  informed.  That  this  House, 
in  detestation  of  all  crimes  of  this  nature,  have 
ordered  a  bill  to  be  brought  into  their  House, 
for  the  doe  and  severe-  punishment  of  all  blas- 
phemies for  the  time  to  come.^ 

The  question  being  put,  **  Whether  this  Ad- 
dress, now  read,  shall  be  made  to  his  msje^ty 
in  behalf  of  the  earl  of  Pembroke:''  It  wa3  re- 
solved in  the  affirmative. 

The  same  day  <*  An  aet  for  punishing  of 
Atheism  and  Blasphemy,"  was  read  the  tint  time. 

Feb.  5.    Upon  readin|^  the  Petition  of  Phi- 
lip Ricaut,  esq.  complaining,  *'  That  he  being  \ 
to  visit  a  friend  in  the  Strand  last  Saturday  | 
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Hereupon  the  Houae  made  the  eneuiog  Or* 
der:  via. 

''  Upon  reading,  the  Petition  of  Philip  enrl 
'of  Pembroke ;  shewing.  That,  by  an  inquisaitoa 
taken  before  the  coruucr  of  the  county  of  Mid- 
dieses  on  the  11th  of  February  last,  the  said 

in  the  evening,  whilst  he  was  at  the  door  taking 
his  leave,  the  earl  of  Pembroke  comiajg  by, 
came  op  to  the  door,  and  wiUi  his  6st,  without 
any  provocation,  struck  the  said  Philip  Ricaut 
^uch  a  blow  upon  tlie  eye,  as  almost  knocked 
it  out ;  and  afterwards  knocked  him  down,  and 
then  fell  upon  him  with  such  violence,  that  be 
almost  stifled  bun  with  his  gripes  in  the  dirt ; 
and  likewise  his  lordship  drew  his  sword,  and 
was  in'  dnnger  of  killing  him,  had  he  not  slipt 
into  the  house,  and  tiie  door  been  shut  up&n 
him :  The  said  Ricaut  humbly  begs  that  this 
House  wilt  be  an  asylum  to  him,  and  give  him 
leave  to  proceed  against  the  said  earl  of  Pem- 
broke as  the  law  shall  direct,  tiiat  tliereby  he 
may  have  that  security  and  satisfaction  the  law 
allows." 

The  Petitioner  upon  oath  at  the  bar,  averred 
the  Petition  to  be  true ;  aud  made  a  narrative 
of  the  wltole  business. 

The  House  upon  consideration  thereof^  or- 
dered, Ttmt  i\te  said  Philip  earl  of  Pembroke 
shall  give  security  by  recognizance  of  2,000/. 
to  keep  the  peace  towards  the  said  I*hilip  Ri- 
caut, aod  all  other  his  msjesty's  subjects. 

The  earl  of  Pembroke  declared  in  the  Honse, 
Tliat  he  would  wave  his  privilege,  and  answer 
niiy  proceedings  at  law  as  the  said  Philip  Ri- 
caut shall  bring  in  this  ease. 

Theu  the  earl  of  Pembroke  entered  into  n 
recognisance  before  the  Lords  in  parliament  ; 
viz. 

'  Philippus  comes  de  Ppipbroke  recogilovlfc 
*  se  debere  domino  regi  duo  miliia  lib.  le* 
'  van  ex  bonis,  terris  et  catalHs  suis,  ad 
'  usum  domini  regis.' 

The  condition  of  the  aliovesaid  recognizance 
is.  That  if  the  said  Philip  earl  of  Pembroke 
shall  keep  Um  peace,  towards  the  said  Philip 
Ricaut  and  all  others  of  hisamjestj's  subjects, 
during  the  space  of  one  year,  then  this  te^o^ 
nizance  to  be  void ;  otherwise  to  stand  in  ftul 
force  and  virtue. 

This  being  dune,  the  House  caused  the  Peti« 
tioner  to  be  called  in  ;  and  the  Lord  Chancel* 
lor  told  him,  Tlwt  the  earl  of  Pembroke  bad 
declared,  that  he  will  wave  bii.  privilege  in  this 
case ;  so  he  is  at  liberty  to  proceed  at  law  if  lie 
think  fit :  As  to  the  other  part  of  his  Petition, 
this  House  hatli  taken  a  course  for  the  securiqg 
of  his  person  during  the  time  of  his  proceeding 
at  law  agaiust  his  lordship ;  his  lordship  bavini^ 
entered  iucu  a  recognizance  to  the  &ing,  of 
2,000/.  for  the  keeping  of  the  peace  towards 
him  atid  all  other  of  his  majesty*s  subjects. 

November  27.  The  House  being  informed 
of  a  quarrel  which  hnppened  lately,  between 
the  eatl  of  Pembroke  and  the  earl  of  Dorset : 
^t  ii>  ordered.  That  the  gentleman  usher  of  the 
.black  rod  do  give  notice  to  tiie.earl  of  Pern- 
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earl  of  Pmabroke  is  cbtipd  ivith  tbedMili  of 
Naibankl  Cony,  i^ntieimuh  and  praying  that 
the  said  maCier  may  be  put  iuco  a  speedy  way 
of  examioalioii  aad  trial :  It  is  ordered,  That 
it  be,  and  is  hereby,  referred  to  the  Lords 
committees  appointed  to  consider  of  the  pri- 
vileges of  the  Peers  of  this  realm,  &c.  to  exa- 
mine and  consider  what  hath  been  done  in  the 
like  cases,  and  what  b  fit  to  be  done  in  tliis 
case ;  their  lordshjps  baring  power  to  send  fur 
tl|e  record  of  Uie  coroner,  and  are  to  make 
R^rt  npon  the  n-liole  mauer/' 

March  S. 

Ordered,  That  all  the  assistants  now  pre* 
sent,  viz.  the  Lord  Chief  Justice  of  the  eoort 
of  Common  Pleas,  the  Lord  Chief  Baron,  bap 
n»  Thorland,  and  h»  majesty's  Attorney 
General,  do  assist  the  Lords  committees  ior 
privilege,  in  the  consideration  of  the  manner 
of  the  trial  of  the  earl  of  Pembroke. 

March  6» 

The  Lord  Privy  Seal  reported.  That  the 

broke,  that  he  attend  this  House  presently; 
and  that  Mr.  Lloyd  and  the  footman  be  sum- 
moned to  appear  presently,  to  give  this  House 
an  account  hereof. 

In  the  mean  time,  the  earl  of  Dorset  gave 
the  House  an  account.  That  on  Wednoday 
last,  late  «t  night,  the  earl  of  Pembroke  sent 
one  Mr.  Lloyd  who  told  him.  That  the  earl  of 
Pembroke  desired  him  to  speak  with  him,  at 
Mr.  Locket's  house.  The  earl  of  Dorset  ask- 
ed. Whether  tl^e  earl  of  Pembroke  was  sober? 
and  was  answered,  Yes,  And  when  his  lord- 
ship came,  he  found  the  earl  of  Pembroke  in  a 
low  room ;  who  told  him,  That  he  had  done 
him  an  injury;  therefore  he  would  fight  him. 
The  earl  of  Dorset  asked  him.  Where,  and 
when  ?  The  earl  of  Pembroke  told  him.  Now, 
in  this  room ;  and  then  laid  violent  lionds  npon 
bim.'  And  tbe  earl  of  Pembroke's  footman 
took  away  his  sword  from  his  side;  but  Mr. 
IJord  clpsed  in,  and  parted  them:  And  so  his 
lorqsbtp  got  loose  from  him. 

The  earl  of  Pembroke  being  come,  standing 
in  his  place;  the  Lord  Chancellor  told  him 
what  an  account  the  earl  of  Dorset  had  given 
to  the  house. 

llie  earl  of  Pembroke  said.  He  remembered 
no  such  thing;  but  confessed  he  desired  to 
speak  with  the  earl  of  Dorset  about  business, 
but  had  no  intent  of  fighting ;  and  that  tbe 
earl  of  Dorset  bad  two  men  with  bim,  and 
that  his  own  servant  took  his  sword  away. 

Tbe  House  directed  tbe  earl  of  Dorset  to 
relate  again,  in  the  presence  of  theeari  of 
Pembroke,  what  passed  between  them.  Then 
both  these  lords  withdrew  themselves.  The 
House,  taking  this  business,  into  consideration, 
and  how  much  the  honour  .of  ^is  House,  was 
concerned  thtrein,  made  these  Orders  follow- 
ing. 

Tor  tbe  better  prestnmtion  of  the  peace,  and 
preventing  any  mischief  which  may  happen  be- 
tween the  eail  of  Pembroke  and  the  eari  of 
Dorset :   It  is  oidered,  by  the  I^rds  spintual 
vov.  Yl. 


Lords  eommittees  for  privileges  have  fuUy  de- 
bated and  considered  the  case  of  the  earl  of 
Pembroke,  to  them  referred ;  and,  o|K>n  view 
of  prieedents,  they  are  humbly  of  opinion. 
That  the  wajp  for  the  said  earl's  trial  ought  to 
be  by  oonMiission  of  Oyer  and  Terminer  first 
issaing  under  the  Great  Seal  to  ooromissioti- 
ers,  before  whom  the  said  earl  may  be  indict- . 
edy  and  the  said  indictment  committed  ton 
grand  jury  to  be  empannelied  for  that  purpose; 
and  if  the  indictment  shall  be  found,  that  tho 
whole  record  be  returned  into  psrliameac  in 
due  form,  and  bis  hiajesty  be  desired  to  name 
a  lord> high-steward  for  this  time  to  bit  aseign- 
ed,  that  tbe  said  earl  may  receive  bia  (rial  ir^ 
full  parliament  by  all  the*  peers;  and  that  in 
order  thereunto  his  mi^esty  be  forthwith  desir- 
ed by  the  House  to  issue  such  a  oommission  of 
Oyer  and  Terminer. 

Ordered,  That  this  House  agrees  with  (he 
committee  in  this  Report. 

Ordered,  by  the  Lords  spiritual  and  tempo- 

and  temporal  ip  parliament  assembled,  That 
the  earl  of  Pembroke  and  the  earl  of  Dorsec 
be  and  are  hereby  confined  to  their  respectivs 
houses  or  lodgings^  till  further  order ;  and  that 
they,  or  either. of  them,  send  not'  any  messagia 
or  write  to  tbe  other  during  their  confinement* 

Ordered,  by  the  Lords  spiritual  and  temporal 
in  parliament  assembled,  That^  Mr.  Lloyd  an 
officer  in  sir  Charies  WbeelerV  regiment,  and 
the  footman  who  waited  on  the  eari  of  Pem- 
broke, and  the  two  footmen  who  waited  on  the 
earl  of  Dorset  to  Lockett's  ordinary  on  Mon- 
day night  last,  and  Robin  the  waiter  at  tbe  said 
ordinary,  be  and  are  hereby  required  to  appear 
at  the  bar  of  this  House  to-morrow,  at  ten 
o'clock  in  tbe  forenoon. 

Then  the  carl  of  Pembroke  and  the  earl  of 
Dorset  were  called  again  to  their  places.  And 
the  Lord  Chancellor  declared  to  them  what 
the  House  had  ordered ;  and  laid  on  them*  the 
commands  of  the  House,  not  to  resent  any 
thing  further  concerning  this  bosinesa. 

November  9%,  This  House  being  moved  by 
the  duke  of  Bucks  on  behalf  of  the  earl  bl 
Pembroke  and  the  earl  of  Dorset,  now  under 
confinement  by  order  of  this  House,  by  reason 
of  some  di£ference  becweeiLthem,  occasioned 
by  the  eari  of  Pembroke,  who  remembereth  not 
what  he  did  savor  do  to  the  eari  of  Dorset  on 
Monday  night  last,  but  is  very  sony  for  the  pro* 
vocation  tun  offered,  and  pny*  tbat  he  may 
be  discharged  from  the  oonfuaement  he  lies  un* 
der,  and  have  leave  to  retire  to  his  boose  at 
Wilton : 

The  earl  of  Dorset  also  declaring  that  he  b 
satisfied  conceminc  this  asattcr;  and  prays 
that  he  may  be  no longier  imder  confinement ; 
It  is  ordered,  by  the  Lords  spiritual  and  tem- 
poral in  parliament  astembled,  That  the  con^ 
fioeraent  the  earl  of  Dorset  is  under  be  taken 
off;  and  also  the  confinement  under  which 
the  earl  of  Pembroke  is,  who  hath  hereby 
leave  given  him  to  retire  hiatelf  |o  his  house  at 
Wilton. 
4P 
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the  Mid  etrl  of  Pembroke  end  Monnttoiiierj 
is  ootwithsteoding  ac  lerge^  and  not  under  mnj 
restraint ;  ti  is  thereupon  ordered,  by  the  Lords 

»ral  in 


rtl  in  parltament  aatenbtcd,  That  the  Lords 
with  white  staves  now  present  do  attend  his 
Dtfijesty,  from  thii  House,  to  present  to  his 
majesu  the  reiolotion  this  day  passed  in  the 
case  of  the  earl  of  Pembroke ;  and  humbly  to 
desire  his  majesty  in  the  behalf  of  this  Hoose, 
That  a  comfnission  of  Oyer  and  Tenniner  be 
issued  out  accordingly. 

The  Loid  Treasurer  reported,  "Thathira- 
iKlf  and  ihe  other  Lords  with  white  sUves  aG> 
ccrdingto  the  command  of  this  House,  attend- 
ed bit  majesty  yesterday,  and  presented  to 
him  the  resolution  passed  in  the  case  of  the 
carl  of  Pembroke;  and  humbly  desired  hb 
majesty,  from  this  House,  That  a  commission 
of  Oyer  and  Terminer  may  be  issued  out.  And 
his  mtjesfy  was  pleased  to  give  order  presently 
to  his  Attorney-General,  to  issue  a  comttis- 
iion  of  Oyer  and  Terminer  accordingly.** 

Afore  A  19. 

*  The  Lord  Chancellar  acquainted  the  House, 
"  That  his  majestr  hariajt  issued  out  a  commis- 
sion of  Oyer  and  Terminer,  under  the  Great 
Seal,  to  /xymmissioners  before  whom  the  carl 
of  Pembroke  mi^ht  be  tried,  his  lordship  hath 
been  indicted,  and  the  said  indictment  com- 
mitted to  a  grand  J  dry,  empannelled  for  that 
purpose,  who  hath  round  et)C  said  earl  of  Pem- 
broke guilty  of  felony  and  murder.  The  re- 
cord and  whole  proceedings  thereupon  is  re- 
turned and  brought  into  this  House,  by  Writ  of 
Certiorarif  that  so  his  lordship  may  receive  his 
trial  in  full  pariiament  by  all  his  Peers.  To 
that  end,  his  majesty  haw  appointed  a  Lord 
Hi^h  Steward  for  this  time."  ' 

Tlie  House  caused  the  Indictment  and  the 
Proceedings  thereupon  to  be  read;  and  made 
these  Orders  foUowmg: 

•*  Whereas,  by  virtue  of  his  majesty's  Writ 
of  Certiorari,  the  proceedings  a^inst  Philip 
earl  of  Pembroke  and  Mountgomery,  upon  an 
indictment  for  the  death  of  Nathaniel  Cony,, 
had  l)efnre  the  commissioners  of  Oyer  and  Ter- 
miner At  Hickes*  Hall,  in  the  county  of  Mid- 
fflesex,  upon  which  his  lordship  is  found  Guilty 
of  felony  and  murder,  are  brought  into  this 
House,  in  order  to  the  trial  of  the  said  Earl  by 
all  the  Peers  in  full  parliament:  It  is  thereupon 
ordered,  That  the  trial  of  the  snid  Earl  of  Pem- 
broke nnd  Motintgnmery  shall  be  had  before 
the  Peers  in  pariiament  on  Thtirsduy  the  4th 
day  of  April  next ;  and  that,  in  order  thereunto, 
it  be,  and  h  hereby,  referred  lo  the  Committee 
for  privileees  to  consider  of  the  several  circora- 
stancef,  ceremonies,  and  methods  of  proceed- 
ings, and  summons  of  witnesses  necessary  to  be 
thought  on,  in  order  to  the  said  trial;  and 
make  report  thereof  to  the  House." 

*' Wiiereas,  upon  an  indictment  brought 
against  Philip  earl  of  Pembroke  and  Mount- 
gomery,  before  the  Commissioners  of  Oyer  and 
Terminer,i)ts  lordship  is,  by  the  ^rand  jury  he- 


spiritual  and  temporal  in  pariiament  assembled. 
That  the  said  Philip  tart  of  Pembroke  and 
Alouiitgomery  sball  be,  and  is  hereby,  com* 
miticd  to  the  Gentleman  Usher  of  the  Black 
Rod  attending  this  Court,  by  kim  to  be  kept  m 
safe  custodf  till  further  order  of  ibis  Court : 
And  tilts  sdall  be  a  sufficient  warrant  on  that 
behalf. 

"  To  Sir  Edward  Carteret  Knight,  Gentle- 
man Usher  of  the  Black  Rcxt  attending 
this  Court,  his  Deputy  and  Deputies, 
and  every  of  them. 

April  4, 

The  House,  tuLiog  into  consideration  tbo 
formalities  to  be  observed  in  the  proceedii^ 
of  the  Trial  of  Philip  earl  of  Pembroke  and 
Mountgomer|  ii)^  westminstei^Uali,  agreed, 
that  the  Serjeant  at  Arms  be  continued  in 
the  House,  to  make  proclamations.  That, 
after  proclamation  is  made  for  all  persons  to 
be  uncovered,  the  Judges  are  not  to  be  covered 
until  the  Lord  High  Steward  ask  leave  of  the 
House. 

Tub  TaxAL. 

About  nine  of  tlie  clotek  the  Prisoner  viitlii 
hit  guard  came  from  the  Tower,  with  the  ax 
before  him,  and  went  into  Ihe  room  appointed 
for  him.  Between  the  hours  of  eleven  and 
twelve  at  noon,  the  Lords,  Judges,  and  as- 
sistants of  the  House,  came  in  order,  two  and 
two,  from  the  House  of  Lords,  to  die  Court 
erected  in  Westminster-Hall,  with  four  macea 
before  them,  and  before  the  Lord-Higb>Stew«rd 
four  more,  besides  his  own  Serjeant  and  purfe- 
hearer,  with  Gutter  King  at  Arms,  and  tlie 
Deputy  Black-rod  bearing  the  white  staffl 
After  obeisance  made  to  the  throne,  each  Lord, 
and  the  others,  took  their  places,  the  Serjeants^ 
with  their  maces  erect,  kneeling,  four  on  eecb 
side  of  the  throne. 

Ti:en  I  lie  Clerk  of  the  Cmwn  in  Chancery 
on  the  riiiht  hand,  and  the  Clerk  of  the  Crown 
in  tlie  Kind's- Bench  on  the  left  hand,  making 
three  reverences  to  the  Lord  Uigh-Sievrard, 
came  op  fo  his  seat,  'and  theie  both  kneeling, 
the  Clerk  of  the  Crown  in  Chancery  delivered 
the  commission  for  the  office  of  High-Steward, 
pro  hae  rice,  to  his  grace,  who  delivered  it  to 
the  Clerk  of  the  Croun  in  the  King's  Bench  to 
read,  and  then  fhey  both  in  the  same  manner 
w^nt  back  to  their  sea^s  at  the  table. 

Then  the  Clerk  of  die  Crown  in  the  Kiog's- 
Bench  said  as  followeth  : 

Clerk  of  the  Crown.  Serjeant  at  Anns, 
make  proclamation. 

Serjfttnt  at  Anna,  O  yes,  O  yes,  O  yes ! 
My  Lord  High-Steward  of  England  straitly 
chargeth  and  commandeth  all  manner  of 


this  High  Court  in  due  form  :  It  appeuAng  that 


imprisonment. 
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Tlieo  aU  Um  Peei*  aod  AfsisUnti  tc^iidiiti 
up,  and  uBcoveiod,  be  read  tbe  co^runisuoa  in 

C^r/E  ^  /  A«  Crova.     CaroWs  &c. 

SrijieoM.     God  tave  tbe  king. 

Then  Garter  aad  the  Vwittr  that  held  tbe 
•Caff,  making  three  rtvereucet  to  his  grace, 
Carjber  oo  tu«  knees  presented  him  the  white 
staffs  wliich  his  grace  delivered  to  tlie  Usher, 
who  likewise  kiueeled  to  hold  the  saoie,  during 
Ibe  rest  of  the  ceremony. 

Clerk  of  iht  Cromn,  SiTJeant  at  Arms, 
make  proclamation. 

Serjeant,    My  Lord  High-Steward. of  Enf*land 
hit  grace  straitly  chei|(eth  and  commandeth  all 
manner  of  persons  liere  present,  to  be  uncovei^ 
.cd,  upon  pain  and  peril  shall  fall  thereon. 

Than  the  Clerk  read  the  Certiorari  to  the 
Commissioners,  before  whom  the  Indictment 
was  foond,  to  return  the  same  into  the  House 
of  Lords  witli  Uie  return  in  h^c  verba. 

Clerk  ^  the  Cramn.  Carnlusi  &c.  Virtute^ 
&C.   Serjeant  at  Arms,  make  proclamation. 

Setjeanl.  p  yes !  Constable  of  the  Tower 
of  London,  return  thy  precept  and  writ  to  thee 
directed,  and  bring  forth  tny  prisoner  Philip 
earl  of  Pei^broke  and  Mouotgomery^  on  pain 
and  peril  shall  fall  thereon. 

The  oonitable  of  the  Tower  of  London  being 
a  paer«  by  sir  John  Bohinson  his  Lieutenant 
returned  £is  precapty  and  with  the  ax  borne  on 
his  left  hanji,  the  edf|e  from  him,  the  earl  of 
Ifembroke  was  brought  to  the  bar :  the  Lord 
liigb-Steward  of  £ugland  having  then  ordered 
the  Ju^gep  to  ba  cpvesed,  spake  xo  the  prisoner 
as  foUowetb  : 

Lord  Uifk  Steward*  [£arl  of  Nottingham*] 
]4y  lord  qf  Pembroke,  Your  lordihip  is  now 
brought  before  this  great  assembly  in  order  to 
your  trial,  wherein  you  have  to  mainiain  all 
that  cao  concern  you  in  this  world,  your  estate, 
vour  honour,  and  your  life  itself.  Ther«  is  no 
Jess  a  crime  chaiiged  on  t<>u,  than  tlie  murder 
of  one  of  the  king*s  subjects ;  and  this  is  not 
charged  on  you  by  common  voice  and  fame,  nor 
by  the  growing  rumour  of  the  multitude,  but 
by  tbe  grand  mquest  of  this  county,  which  was 
4ttade  up  of  gentlemen  of  good  quality  and  con- 
sideration* Though  all  this  amount  to  no 
mora  than  a  bore  accusation,  (for  God  forbid 
that  they  who  neither  did  nor  could  hear  the 
evidence  on  both  sides,shouid  any  way  pr^udge 
your  trial  by  their  partial  examination)  yet  bath 
produced  the  presentment  of  such  a  crime  as 
IS  attaniled  with  extraordinary  and  unusual  cir- 
cumstances. 

And  now  for  this  fact  your  lordship  is  to  be 
tried  in  full  parliament,  and  your  arraignment 
is  to  be  made  as  full  and  as  solamnly  as  is  pos- 
sible. The  king  (who  will  have  a  strict  ac- 
count of  the  blood  of  the  meanest  of  his  sub- 
jects, by  whomsoever  it  is  shed)  hath  for  this 
purpose  appointed  an  hig|h-steward :  and  now 
your  lordship  is  to  be  tried  not  by  a  select 
Dumber  of  Lords,  but  by  the  whole  House  of 
Peers,  who  are  met  together  to  make  inquisi- 
tion for  ibis  bloocU 


Doubtless  the  shame  of  being  made  a  spec- 
tacle to  such  an  a&sembly  as  this,  and  the  bsv- 
iug  a  man's  faults  and  weaknesses  exposed  to 
(he  notice  and  observation  of  such  a  presence 
as  this  is,  to  ^generous  mind  must  needs  be  a 
penance  worse  than  death  itself;  for  he  that 
outlives  his  own  honour  can  have  very  little 
joy  iu  whatsoever  else  he  lives  to  possess. 

In  such  a  state  and  condition  as  this  is.  it 
will  be  verv  fit  fur  your  lordship  to  recollect 
yourself  witli  all  the  care  and  caution  you  cao ; 
it  will  be  necessary  for  you  to  make  use  of  the 
best  temper,  aod  the  best  thoughts  you  have, 
when  you  come  to  make  your  defence  ;  let  not 
t^a  disgrace  of  standing  as  a  felon  at  the  bar, 
too  much  deject  you  ;  uo  man's  credit  can  fall 
so  low  but  that  if  he  bear  bis  shame  as  be 
should  do,  and  profit  by  it  as  be  ought  to  do, 
it  is  in  his  own  power  Co  redeem  his  repi^tation. 
Therefore  let  no  man  despair,  that  desires  and 
eudeavoors  to  recover  himself  again,  much'  less 
let  the  terrorsof  justice  affright  you;  for  though 
your  lordship  have  great  cause  to  fear,  yet 
ivhatever  may  be  lawfolly  hoped  for,  your  lord- 
ship may  expect  from  the  peers. 

U  is  indeed  just  caus^  of  ^readfMl  appre- 
hensions, when  you  consider  how  strict  and 
impartial  the  judicature  is  which  you  stand  be- 
fore, and  how  impossible  it  is  that  any  consi- 
deration of  your  lordship's  relation  or  famifjf, 
shall  have  any  kind  of  ingredience  into  their 
lordships  jsM^meot;  nay,  you  liave  cause  to 
fear  ail  this  wjU  make  against  yoil,  when  you 
consider  bow  tbe  quality  of  the  offender  «fo^ 
ageravate  the  crime. 

^ou  baVe  reason  to  fear  and  be  diamayad 
aga'm,  when  you  consider  how  severe,  and  how 
inexorable  the  rule  of  law  b,  in  the  case  pf 
blood;  and  how  certain  it  is  that  the  Lords 
will  make  tliat  role  of  law  the  measure  of  your 
h&  oT  death :  put  yet,  my  loid,  there  are  other 
considerations  that  may  suppport  you. 

Your  lordship  va^  be  sure  that  they  will 
receive  no  proof  agamst  you,  bu^  direct  a^d 
positive  evidence ;  it  wiU  not  be  left  to  aoj 
proof,  but  such  proof  as  by  the  manifest  plain- 
ness, of  it  deserves  to  be  called  isvidence.  In 
the  next  place,  your  lordship  shall  suffer  no 
prejudice  for  want  of  counsel,  for  where  thera 
are  any  advantages  that  the  law  can  give  you, 
this  court  uke»  itself  obliged  in  honour  to  put 
you  in  mind  of  it  j  *  nor  can  your  lordahip 
suffer  an  inconvenience^  by  having  counsel  to 
plead  against  you,  for  no  ar|ument8  nor  skill 
can  pervert  their  lordships'  justice ;  you  shall 
not  tall  by  the  charms  of  eloqueuce ;  nothing 
shall  load  or  press  you  but  your  own  crime ; 
and  even  that  burden  mav  be  alleviated,  if 
there  be  any  room  for  an  abatement  so  far  aa 
it  doth  not  contradict  what  they  owe  to  the  king, 
to  themselves,  to  th«  law,  and  to  the  justice  of 
the  kingdom. 

Hearken  therefore  (my  lord)  to  your  indict 

*  See  the  Notes  to  the  Cases  of  Don  Panta- 
leon  Sa,  ante^  vol.  6.  p.  46^^  and  of  Twyn  p. 
613j  of  this  volume. 
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meat  with  patience  mod  attenUon,  give  no  in- 
terruption to  the  counsel  or  witbeties  that  speak 
against  you,  and  reserve  what  you  have  to  say 
for  yourself 'tin  the  time  come,  when  your  wit- 
nesses shall  be  examined,  and  you  make  your 
defence,  of  which  I  will  give  you  notice.  And 
this  you  may  rely  upon,  that  when  you  do  come 
to  speak  for  yourself,  you  shall  be  heard  with 
as  much  favour  and  candor  as  the  matter  will 
bear;  and  when  my  Lords  have  heard  all  that 
can  be  said  on  both  sides,  doubtless  their  lord- 
ships will  give  such  a  judgment  in  the  case,  as 
is  fit  for  you  to  receive,  such  a  jud^ent  as  be- 
comes tliis  great  court,  and  such  a  judgment  as 
is  suitable  CO  that  known  equity,  which  their 
lordships  do  always  observe  in  all  their  pro- 
ceedings. 

Lord' Hi^h  Steward.  Read  the  Indictment 
to  my  Lord. 

CUrk  of  the  Crown.  Philip  earl  of  Pem- 
broke and  Montgomei^,  hold  up  your  hand.^ 

Which  he  oMyed  by  holding  up  his  right 
band.* 


*  In  the  case  of  lord  Mohun,  (a.  n.  1693, 
infra,  Che  Lord  High  Steward  (marquis  of  Car- 
mufthen)  addressing  the  prisoner  before  his  ar- 
mtipiment,  said,  *  Mj  lord  Mohan ;  I  am  to 
let  your  lordship  know  you  are  not  to  hold  up 
yonr  hand  upon  ^our  arraignment.'  And  the 
subsequent  practice  seeihs  to  have  been  agree- 
able to  that  direction.  Lord  Delattiere,  pre- 
viouslv  to  his'arraitnment,  (a.  d.  1686,  infrn) 
thOnj>;i]t  it  worth  while  to  make  a  special  ap- 
plication on  this  point.  He  atked,  **  whether 
li'peer  of  England  be  obliged  by  the  laws  of 
thirland  to  hold  up  his  hand  as  a  commoner  most 
do."  Upon  which  Jefleries  the  Lord  High  Stew- 
ard said,  **  Bify  Lords,  this  being  a  matter  of  the 
privilefpe  of  the  peerage  it  is  not  fit  for  me  to 
determine  it  one  war  or  the  other,"  Tthe  trial 
was  in  the  court  of  the  High  Steward]  *'  but  I 
think  I  may  Bci]URint  yonr  lordships,  that  in 
point  of  law,  if  you  are  snttsfied  this  is  the 
person  indicted,  ihe  holding  or  not  holding  up 
of  the  hand  is  but  a  formality,  which  dors  not 
sieni^  much  either  way."  See  the  Trials. 
The  duke  of  Norfolk,  anie,  vol.  1,  p.  959,  The 
earl  of  Arundel,  vol.  1,  p.  1953,  The  e^rls  of 
Essex '  and  Southampton,  vol.  1^  p.  1936,  The 
countess  of  Sonterset,  vol.  9,  p.  954,  The  earl 
of  Somerset,  vol.  3,- p.  967,  held  op  their  hands. 
It  does  not  seem  that  lord  Andley  did  so.  See 
vol.  a,  p.  408. 

Blackstone  says,  ^*  When  the  prisoner  is 
brought  to  the  bar,  he  is  called  upon  oy  name  to 
hold  up  his  hand :  which  tl^bugh  it  may  seem  a 
trifling  circumstance,  yet  Is  of  this  importance, 
that  by  the  holding  up  of  his  hand  comtat  de 
periona,  and  he  owns  himself  to  be  of  that 
name  by  which  he  ia  called.  [9.  Hal.  P.  C. 
819.]  However  it  is  not  an  indispensible  cere- 
mony ;  for,  baing  calculated  merely  for  the 
purpose  of  identifying  the  person,  a]>y  other 
acknowledgment  will  answer  the  purpose  as 
well :  therefore,  if  the  prisoner  obstinately  and 
coo^mpmouslpr  refnses  to  hold  op  bb  bandi 


CL  ffCr.    You  stand  indietcd  by  tbe 
ofPhiUp  carl  of  PeosbrokeaDd  Montgomery. 
late  of  the  parish  of  Sl  Martin's  in  tbe  Fields, 
in  the  county  of  Mi^dlctes,  for  that  joa  not 
having  the  fear  of  God  before  your  eyes,  ttot 
being  moved  and  sednoed  by  tb«  inati^Uon  of 
the  OevU,  the  4th  of  February,  io  the  dOch 
year  of  the  reign  of  our  sovereign  lord  Cbftrles 
the  second,  by  the  grace  of  God,  of  Eoglandy 
Scotland,  France,  and  Ireland;  king,  delender 
of  die  foith,  &c.  with  force  and  arms,  at  Uie 
parish  aforesaid,  in  the  oonnty  aforesaid,   in 
and  upon  one  Nathaniel  Cony,  gent,   in  tlie 
peaee  of  Gpd,  and  of  oUr  said  soverei^   lord 
the  king,  then  and   there  being,  foloniotislj, 
voluntarily,  aiid  of  yonr  malice  foretliooght 
did  make  an  assanlt;  and  that  you   the  aadd 
Philip  earl   of  Pembroke  and  Monteomerj, 
with  the  right  fist  of  you  the  said  Philip,  &c. 
the  said  Nathaniel  Cony,  in  and  npon  the 
left  part  of  the  head  of  the  said  Natbasiel 
Cony,  then  and  there  folonioasly,  wilfully,  and 
of  your  malice  aforethought,    did  strike  and 
bruise  him  the  said  Natbahiel  Cony,  with  yoar 
right  tist  aforesaid,  did  beat  and  throw  down  to 
the  ground  ;  and  that  you  the  said  Phili|i,  &c. 
the  said  Nathaniel  Cony  so  lying  upon  the 
ground,  in  .and  upon  the  head,  neck,  breast, 
belly,  sides  and  back,  of  him  the  said  Nathaniel 
Cony,  th^  and  there  feloniously,  wilfoHy,  and 
of  your  malice  before-thought  did^strike  and 
kick,  by  reason  of  which  siiid  kicking  and 
bruising  of  the  said  Nathaniel  Cony  on  the 
said  left  part  of  the  head  of  the  said  Nathaniel 
Cony  with  the  said  fist  of  you  the  said  Philip, 
&«L  and   of  the    beating  and  throwing    him 
to    the  ground  aforesaid  ;  and  also    by  rea* 
son  of  kicking  of  the  said  Nathaniel  Cony,  with 
the  said  feet  of  you  the  said  Philip,  &c.  on  the 
head,  neck,  breast,  belly,  sides  and  hack  of 
the  said  Nathaniel,  netlie  said  Nathanwl  Ooa^, 
from  the  aforesaid  4tb  of  Feb.  in  the  aforesaid 
year,  to  the   10th  of  the  same  month  of  Fe- 
bruary, in  the  parish  aforesaid,    did  hmguisfa 
and  languishing  did  live ;  on  which  said  lOlh 
day  of  February  in  the  year  aforesaid,  he  the 
said    Nathaniel  Conv,   of  the  strikiAg    and 
bruisine,  beating  and  kicking  died ;  and  so  you 
the  said  Philip,  &c.  the  said  Nathaniel  Cony, 
at  the  parish  aforesaid,  in  the  county  aforesaid, 
in  manner   and    form    aforesaid,  fUonioosly, 
voluntarily,  and  of  your  malice  forethought, 
did  kill  and  murder,  against  the  peace  of  onr 
said  sovereign  lord  the  kin^,  his  crown  and  dig- 
nity.    How  say  you,  Philip  earl  of  Pembroke 
and  Montgomery,  Are  you  guilty  of  this  felony 
and  murder  whereof  you  Aand  indicted,  or  not 
gniltv  ? 

Jb.  cfPfmh.    Not  guilty. 

CL  of  Cr,    Culprit,  How  will  you  b«  tried  ? 

E,  vfPemb»    By  my  peers. 

but  confesses  he  is  the  person  named,  it  is  fnliy 
suificient.**  [Raym.  408.]'  See  more  of  this 
in  rJlbume*scase,  onte,yol  4,  pp.  1988,  l^Q. 
See  also  Hawk.  PI.  Cr.  Book  9.  c.  98,  s.  3,  and 
the  Ctse  of  Lord  Sufibrd^  a.  d.  1(580|  t>^a. 


1891] 


STATE  TRIALS,  SO  CHAlitES  n.  1 619.— for  'Murder. 


[1323 


a,  of  Ct.  God  sehd  you  a  good  deli?er- 
ance.    Serieant  at  Arms  make  proclamation. 

S^.  O  yes,  if  any  one  will  gire  evidence 
for  our  8  wereign  lord  tbe  king  ui^ainst  Philip 
earl  of  Pembroke  and  Montgomery,  tbe  pn- 
soner  at  tbe  bar,  let  them  cotiie  fbrlb  and  tney 
shall  be  beard,  for  tbe  prisoner  stands  at  the 
bar  upoD  his  deliveraace. 

Then  sir  William  Dolben,  knt.  the  king's 
•erjeaal  at  law,  recorder  of  the  city  of  LondoO| 
opened  the  lodictmeut  thus : 

Sir  WUtiam  Doikem,  itfay  it .  please  your 
gnce  my  lord  Higb-8tew*rd  of  Bnglaod,  and 
tbe  rest  of  my  noble  lords : 

Philip  ean  of  Pembroke  and  Montgomery 
stands  mdictcd,  for  that  be,  tbe4lh  day  of  Fe- 
bruary last,  in  the  parish  of-  St.  Martin's  in 
tbe  Fields,  in  the  county  of  Middliesex,  of  his 
malice  forethought  did  make  an  assault  upon 
one  Nathaniel  Cony,  in  Ood  and  tbe  kioc^s 
peace  there  being ;  and  that  be  tbe  said  Phifip 
earl,  &c.  with  bis  right  fist,  on  tbe  left  part  of 
the  bead  of  the  said  Nathaniel,  then  and  there 
feloniously  did  strike  and  bruise,  and  with  his 
right  fist  aforesaid  him  did  cast  and  throw  down 
to  the  ground,  and  being  so  on  tbe  ground,  with 
bis  feet  did  kick  andstrtke,uf  which  said  striking, 
bruising  and  kicking  tbe  said  Nathaniel  Cony> 
from  tbe  said  4tb  of  Feb.  to  the  lotli  of  Feb. 
following,  did  languish  and  then  died  :  and  so 
tbe  jurors  do  upon  their  oaths  say,  That  the  said 
Pbiup  earl  of  Pembroke,  &c.  the  said  Natha- 
niel ConT>  al  the  parish  and  county  aforesaid, 
feloniously,  wilfully,  and  of  his  malice  fore- 
tbonght,  did  murder  against  the  king's  peace, 
his  crown  and  dignity.  To  this  indictment  the 
earl  of  Pembroke  hath  pleaded  Not  Ouilty, 
and  put  himself  upon  his  peers  for  his  trial  : 
We  who  are  of  counsel  tor  the  king,  shall 
produce  our  evidence  to  confirm  this  accu- 
sation: with  what  it  i^,  and  of  what  nature, 
bb  majesty's  Attorney-General  wijl  acquaint 
yooff  grace,  and  the  rest  of  yoa  my  nobbs  lords. 

Then  sir  William  Jones,  Attorney  General 
(who  being  called  by  writ,  as  assistant  to  tbe 
House,  was  within  tlie  bar),  opened  the  evidence 
to  this  effect : 

Att,  Gen.  May  it  please  your  grace  my  lord 
high  steward  of  England,  and  the  rest  of  my 
noble  lords ;  Philip  earl  of  Pembroke  and 
Monteomery  stands  here  indicted  for  tbe  mur- 
der of  Nathanael  Cony :  That  my  lord  of  Pem- 
broke was  tbe  cause  of  bis  death,  1  humbly 
conceive,  will  need  very  little  question  before 
your  lordships,  faJr  we  have  such  proof  that  it 
vras  Kis  hana  threw  him  down,  and  his  feel  that 
trod  upon  him  and  kicked  hiro,  which  was  the 
cause  of  his  death,  that  it  cannoc  be  denied : 
bat  whether  or  no  this  killing  amonot  to  muh- 
der,  may  be  a  matter  of  further  cootroversy ; 
and  I  hold  it  mv  duty  to  acquaint  your  grace 
and  my  lords,  what  tbe  proof  is,  and  then  whit 
we  have  to  offer  to  prove  it  to  be  an  off'ence 
even  of  this  nature. 

My  lords,  I  know  to  maintain  an  indictment 
0f  murder^  there  mvft  be  a  proof  of  malice; 


but  the  law  is  plain  (your  lordships  know,  and 
my  lords  the  judges  will  tell  it  you)  that  there 
are  two  sorts  of  malice ;  the  one  is  malice  ex- 
pressed, and  that  is  when  n  man  can  be  proved 
to  have  borne  before-hand  an  ill  will  and  ha- 
tred to  tbe  person  be  killed ;  this  sort  of  malice 
we  pretend  not  to  be  in  this  case :  but  there  is 
another  sort  of  malice,  which  also  in  law  gives 
the  denomination  of  murder  to  the  killhig  of  a 
man,  which,  is  malice  implied,  when  any  one 
shall  without  any  provocation  given  by  the 
party  slain,  bring  another  by  violence  to  bis 
death :  for  our  law  siipposeth,  and  that  upon 
good  ground,  that  no  man  witbiut  a  provoca- 
tion would  kill  his  brother,  unless  he  had  ma- 
lice to  him  before-band;  and  that  is  the  malice 
that  falls  out  to  be  tbe  ingredient  of  this  case,  for 
the  poor  unfortunate  gentleman  that  was  killed, 
did  not  for  onght  that  did  apjkear  to  me  (and 
I  have  bad  all  the  proof  given  at  tbe  coroner's 
inquest  under  my  examination),  give  the  least 
provocation  to  this  noble  lora.  Some  have 
thought  that  a  person  might  be  guiltv  of  mali- 
cious  murder,  though  tbe  party  killed  had  given 
tbe  murderer  a  blow  ;  but  I  shall  nor  contend 
for  so  strict  a  construction  of  a  provocation,  for 
there  was  not  in  tliis  case  a  blow  struck,  no  nor 
an  angry  word  given :  all  that  I  can  find  came 
from  Mr.  Cony  was,  to  complain  that  a  friend 
of  his  that  came  uito  tbe  company  with  him, 
was  turned  out  of  doors;  and  sure  such  a  thing 
will  never  be  taken  to  be  a  provocation,  at 
leastwise  such  a  one  as  will  take  away  malice 
implied.  I  shall  now  (my  lord)  t^ive  your  lord- 
ships an  account  of  the  nature  or  our  evidence, 
as  to  the  feet,  and  that  (my  lordb)  in  short;  for 
as  I  shall  not  use  any  aggravation  aliove  what 
the  cause  requires, so  I  shull  not  tire )our  grace 
and  my  lords  with  any  loue  speech,  but  barely 
open  the  evidence,  and  tell  you  in  short  what 
will  come  in  proof  before  you. 

It  was  on  Sunday  tbe  Srd  of  February,  that 
my  lord  of  Pembroke  and  his  e«>mpany  were 
drinking  at  the  house  of  one  Long  in  the  Hay- 
market,  (I  am  sorry  to  heur  tbe  day  was  no  be^ 
ter  employed  by  them)  and  it  was  the  misfor- 
tune Of  this  poor  gentleman,  together  with  one 
Mr.  Goring,  to  come  into  ibis  house  to  drink  a 
bottle  of  wine ;  my  loni  of  Pembroke  saw  them 
coming  in,  and  knowing  Mr.  Cony,Nwas  very 
importunate  with  him  to  join  company :  he  at 
fir^t  refused,  because  of  bis  friend,  and  told  hit 
lordsliip  they  had  business  togetlier;  but  no  de- 
nial be  would  take,  and  so  at  last  they  did  go 
into  my  lord's  room.  After  some  distanee  «f 
time,  when  it  was  near  IS  of  the  cl>ck  at  night, 
there  fell  out  a  difference  between  my  bird  and 
Mr.  Goring  (the  gentleman  that  came  in  witli 
Mr.  Cony),  who,  it  seems^  gave  my  lord  of  Pem- 
broke some  woitls  whioh  provoked  him  to  ex^ 
press  his  distaste  of  them,  by  throwing  a  ^lass 
of  wine  in  his  face;  which  mjuiy  Mr.  Goring 
so  far  resented,  as  that  he  was  about  to  draw 
■his  sword,  but  was  prevented  by  some  of  the 
company,  and  put  out  of  tbe  room  to  avoid  fur^ 
tber  mischief.  This  gentleman  Mr.  Oeay  that 
was  killcdi  wae  not  at  all  ooooemed  in  tbe  mai- 
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ter  of  the  differeuM,  but  only  dnired  to  Ep  out 
of  the  rooniy  that  he  might  Look  after  hit  Jneo  J^ 
who  WBH  ihrott  out  of  doon,  be  knew  not  ^hy 
(without  any  provocaUon,  as  you  will  bear  by 
and  by).   My  lord  of  Pembroke  fiUis  upon  iiiin, 
strikes  him  with  one  blow  to  tlie  ground,  and 
when  he  was  there  trod  upon  him  on  his  back, 
on  his  belly,  on  his  side^  and  Licked  him  so 
that  the  poor  geotlemao  fall  into  a  &wuon»  and 
was  after  some  lime  with  tome  difficulty  brought 
to  himself  again :   After  they  had  perceired 
there  was  life  in  btm,  they  lified  him  u|»,  and 
laid  him  down  on  some  diairt  that  were  in  the 
room,  and  thinking  too  much  had  been  done  by 
them  already,  they  take  tbc^  leavet  of  him,  and 
commit  him  to  the  care  of  the  drawer.  Ue  was 
not  (as  it  should  teem)  so  carefully  attended  by 
the  drawer,  whose  ignorance  could  not  look 
after  him  as  his  condition  raqiiircd,  and  to  fell 
down  off  the  chairs  ^gain  divert  times.     After 
tome  time,  early  in  the  mominc  he  wat  carried 
away  in  a  tedao  to  hit  own  loaainE,  and  being 
there  put  to  bed,  as  he  grew  a  Tittle  more  and 
more  recovered  out  of  bb  ttupefaotion,  to  he 
grew  more  and  more  in  pain,  and  tent  for  doc- 
tors and  chtroigeoot  to  cootolt  with,  by  whom 
be  had  all  the  means  used  that  wat  possible  to 
have  saved  bis  life ,  but  tt  proved  there  wat  so 
much  blood  forced  out  of  bis  veins,  and  gpithered 
into  one  plaae  of  his  body,  by  those  blows  and 
bruises,  that  he  coidd  not  be  re  covered,  and  so 
after  a  week's  time  passed  in  intolerable  pain, 
died :    but  yet  all  the  time  of  his  dying,  and 
enren  constantly  to  his  death,  he  did  complain 
that  it  was  my  lord's  bruises  brought  him  into 
that  condition.     It  will  also  be  proved,  that 
after  his  death »  upon  view  of  the  body  by  the 
coroner  and  his  jury,  there  was  the  appearances 
of  tbo»e  blows  and  abuses,  by  broad  bruises  in 
several  parts  of  the  body,  and  this  some  or  the 
jury  will  testify.    This  in  short  is  the  matter  of 
the  evidence,  which  we  shall  brieBy  piove,  and 
then  submit  it  all  to  your  lordship's  judgment. 

I*.  H.  St,  Call  the  witnesses  together,  and 
speak  out,  Mr.  Attorney. 

Ait.  Gen.  Those  we  shall  call  first  are  Mr. 
Henry  Qoring,  Mr.  Hichard  Savage,  Mr.  John 
Shelly,  and  capt.  Fii»-Pstrick. 
•  a,  ^  Cr,  Tho  evidence  which  you  and 
every  one  of  yon  shall  give  fur  onr  tovereign 
lord  the  kinf^  against  Philip)  earl  of  Pembroke 
and  Montgomery,  the  prisoner  at  the  bar, 
shall  be  the  truth,  the  whole  truth,  and  nothing 
but  the  truth  :  So  help  you  God. 

L,  H,  St.  Mr.  Attorney,  whom  do  you 
begin  with  ? 

Ait.  Gen.    Mr.  Henry  Goring. 

X.  H,  St.    Stand  forward.  Goring. 

Ait.  GetL  Pray,  sir,  acquaint  my  lords  of 
the  manner  of  your  coming  with  Mr.  Cony  to 
Mr.  Long's,  and  what  happened  there. 

L,  H,  St.  Sir,  you  must  speak  so  loud  that 
I  may  hear. 

Gorti^.  May  it  please  your  grace,  Mr. 
Cony  and  I  did  on  Sunday,  the  3rd  of  Feb. 
last,  dine  in  the  city,  vte  staid  very  late  there, 
and  I  most  iofeoiioasly  eonfcsi^  we  had  drank 


more  than  was  6t  for  us  to  have  done ;  after 
that,  if  it  please  your  grace,  I  offered  to  set 
down  Mr.  Cony  at  his  lodgings,  but  be  was  sa 
very  ceremonious,  tliat  be  would  see  me  at 
home ;  it  seems  Long's  house,  the  tavern  in  th6 
Hay-Market,  was  in  tlie  way,  and  Mr.  Cony 
would  needs  have  us  driuk  another  bottle  of 
wine  ere  we  parted  :  It  was  late,  and  the  door 
shut,  but  we  knocking  pretty  hard  for  admit- 
tance, did  g^t  it  opened,  and  as  sooq  as  the  door 
wasopcaed,  Mr.  Cony  went  towards  the  bar, 
and  made  some  noise,  being  in  drink;  my 
lord  of  Pembroke  was  then  m  a  low  room  in 
the  bouse,  and  knowing  Mr.  Cony  (as  I 
thought),  came  and  asked  him  if  he  would 
come  in  and  drink  with'  him ;  he  replied.  My 
lord.  I  am  with  a  friend,  and  we  have  some 
business  together :  At  length  oiy  lord  asked 
me  very  civilly  to  come  in,  and  we  did  after 
some  time  come  in  ;  and  when  we  were  in,  my 
lord  drank  to  me  as  I  remember,  and  we 
stood  round  the  uUe  awhile,  and  at  last  sat 
down  in  sonM  chairs,  for  we  were  not  so  much 
ourselves  as  to  be  able  to  stand  ail  the  whUe ; 
then  there  was,  it  seems,  some  dispute  between 
my  lord  of  Pembroke  and  me,  wherein  my  lt>rd 
did  conceire  I  had  done  him  him  soma  injury, 
and  threw  a  glass  of  wine  in  ray  face. 

Att.  Gen.  What  kind  of  diseoune  was 
that,  pray,  Sir  ? 

Goring.  Truly,  may  it  please  your  grace,  I 
cannot  remember  all  the  discourse,  b^caose  I 
was  so  much  in  drink  at  that  tihie ;  the^  say, 
it  was  about  families  and  play,  I  cannot  po- 
sitively say  VI  bat  it  was  ;  iwt  after  my  lonl  of 
Pembroke  rose  up  to  draw  has  sword,  and  I 
laid  my  hand  on  mine. 

Att.  Gen.  Well,  Sir;  and  what  followed 
then? 

Goring,  Captain  Savage  stept  in  between 
my  lord  and  me,  and  the  .drawer  came  bustling 
about,  and  took  me  and  shored  roe  out  of  the 
room  ;  while  I  vras  thrusting  out  I  beard  a  noise 
behind  me,  and  I  saw  my  Lord  make  somewhat 
towards  Mr.  Cony ;  hot  more  I  cannot  say 
what  was  doue,  l>ecause  Mr.  Savage  was  be» 
tween  my  lord  and  me.  When  I  was  out  of 
the  room  I  found  my  sword  gone,'aod  my  bat  and 
periwig  ;  I  then  made  a  noise  at  the  door,  and 
would  not  go  away  untill  I  had  recovered  osj 
things ;  the  man  of  the  house  was  in  Jbed,  jt 
seems,  (for  he  was  then  undrest  and  in  Jiis  nigbt 
eown^  came  and  asked  me  what  was  the  matter  ^ 
1  told  him,  I  had  been  in  the  room  with  nay 
lord  of  Pembroke,  where  I  had  received  son^e 
ill  usage,  and  had  lost  my  hat  and  petiivig; 
and  they  had  broken  a  piece  of  my  swprd,  and 
had  taken  it  from  me,  which  I  desired  to  have 
again  ;  and,  said  I,  Mr.  Cony,  I  doubt,  as  in 
danger,  for  there  is  quarrelling  within,  and  I  de- 
sired to  come  in  to  see.  what  they  did  with  him. 

Att.  Gen.  Well,  Sir,  when  yon  caoie  in, 
what  then  ? 

Goring.  Upon  this,  the  master  of  the  boose 
did  desire  me  to  go  into  a  room,  and  a  geatle* 
woman,  his  sister,  as  I  alUr  understood,  did 
also  piets  nu   to  go  into  another  room,  and 
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promised  they  would  bring  Mr.  Cony  to  me  ; 
upon  which  I  went  into  a  room  thereby,  but  it 
was  long  before  f  heard  from  them  ;  and  being 
under  some  impatience,  thej  at  last  came  and 
toM  me,  Now,  Sir,  yon  may  go  in,    if  you 

}>lease  ;  When  I  came  in,  I  round  a  gentleman 
ytng  along  upon  the  chairs,  and  nobody  else 
in  the  room  ;  I  began  to  be  suspicious,  for  I 
wns  then  as  I  thought  somewhat  soberer,  that 
ht  had  some  wound,  and  took  the  candle  and 
walked  about  him,  and  would  fain  hare  awaken- 
ed him,  but  could  ndt  by  all  my  entleavours  ; 
the  drawer  told  roe,  he  was  only  dend  drunk, 
and  would  in  a  little  time  come  to  himself; 
upon  which  I  desired  them  to  lay  some 
blankets  upon  him,  and  some  pillows  under 
Lim,  nnd  set  some  more  chairs,  to  make  the 

?)nce  broader,  that  he  might  not  fall  down,  and 
ordered  the  drawer  to  be  sure  to  watch  with 
him  till  he  awaked,  and  make  a  good  fire, 
whicli  he  promised  to  do. — The  next  day  Mr. 
Conj  sent  to  my  lodging  to  come  and  see  him ; 
but  1  did  nut  that  day,  because  I  did  go  out 
early,  and  did  not  return  till  late ;  but  the  very 
next  day  after  (being  Tuesday),  when  I  came 
to  him,  Harry,  said  he,  I  was  very  much  abused 
the  other  night  in  my  Lord's  company  ;  I  am 
sorry  for  that,  said  I,  with  all  my  heart ;  and 
asked  him  how  he  came  to  be  abused ;  My 
lord  of  Pembroke,  said  he,  threw  me  down, 
and  there  somebody  trod  upon  me  and  kicked 
me,  and  he  shall  know  that  he  has  abused  me, 
and  that  T  expect  satisfaction  for  it.  I  hope 
yon  will  let  him  know  so  much,  and  carry  him 
a  challenge  from  me.  Mr.  Cony,  said  I,  who 
did  tread  upon  you  ?  I  know  not,  said  he,  for 
I  was  in  a  swoon  ;  either  my  lord  of  Pembroke, 
or  some  of  his  creatures  forbini.  I  never  had 
the  honour  to  know  my  lord  of  Pembroke  be- 
fore, nor  above  one  or  two  of  the  gentlemen 
that  were  with  him  then  In  the  company. 

Act.  Gen,  Sir,  had  yon  any  discourse  with 
him  afterwards  ? 

Goring.  xYes,  every  day  till  Thursday  at 
liighr. 

Att.  Gen.  Did  he  complain  of  much  pain  f 
^  Goring.    Yes,  constantly  in  his  belly,  his 
sides,  and  his  shoulders. 

An.  Gen    What  did  he  tell  you  was  the 
cause  of  his  death  ? 

Goring.  He  said  it  was  my  lord  of  Pembroke 
that  had  done  him  the  injury  in  throwing  him 
down ;  who  trod  on  him,  or  kicked  him,  he 
could  not  tell,  but  said,  my  Lord  should  answer 
for  it  to  him.  i 

Att.  Gen.  Do  you  remember  what  part  ne 
complained  of  tnost  ? 

Goring.  His  belly. 

An.  Gen.  And  what  else  f 

Goring.  I  think  his  sides  and  shoulders. 

Ait.  Gen.  What  distance  of  time  was  it  be- 
tween your  being  thrust  out  of  the  room,  and 
your  coming  in,  and  finding  him  upon  the 
chairs. — Goring.  About  half  an  hour. 

•  L.  H.  Si^  Mr.  Goring,  you  say  you  saw  ho 
stroke  given  by  my  lord  or  Pembroke  to  Mr. 
Cony  ? 


Goring.  No,  truly,  may  it  please  yoor  grace ; 
I  saw  my  Lord  make  to«/ards  him,  but  Mr. 
Savage  was  between  my  lord  and  me,  and  I 
was  put  out  of  the  room. 

L.  H.  St.  You  did  not  hear  Mr.  Cony  chaise 
my  Lord  with  kickfng  him,  or  stamping  on 
him? 

Goring.  Hedid  not  in  my  hearing  charge 
him  with  stamping  on  him,  but  that  be  threw 
him  down,  and  that  then  some  one  did  kidt 
him. 

Ait.  Gen.  My  Lords,  we  have  done  with 
this  witness. 

L.  H.  St.  My  lord  of  Pembroke,  will  your 
lordship  please  to  ask  that  witness  that  spoke 
last  any  questions,  for  now  is  your  time  ? 

E.  of  P.  No,  my  Lord. 

Ait.  Gen.  Then  we  desire  Mr.  Savage  may 
be  examined:  Mr.  Savage,  pray  do  you  ac- 
quaint his  grace  and  my  lords  what  you  know 
of  this  business. 

Savage.  May  it  plense  yonr  grace,  I  was  in 
company  with  my  Lord  of  Pembroke,  at  Mr. 
Long*8  hou<e  in  the  Hay-market,  when  Mr. 
Cony  came  in,  and  makrne  a  great  noise  at  the 
bar,  my  Lord  of  Pembroke  being  in  a  lowei* 
room,  looked  out  at  the  door,  and  seeing  who 
it  was,  my  Lord  siiluted  him  yery  kindly,  nnd 
told  him  he  wns  glad  to  see  him,  and  desired 
him  to  wnlk  into  his  roum.  Mr.  Cony  told 
him  he  had  a  friend  at  the  door,  and  desired 
his  lordship  to  admit  him,  which  my  Lord  em- 
braced very  kindly :  and  then  Mr.  Cony  |oes 
to  the  door  and  calls  Mr.  Goring,  desiring lum 
to  come  in,  and  they  came  together  into  the 
room  ;  my  Lord  desired  him  to  sit  down  and 
drink  a  glass  of  wine,  which  they  did,  and  after 
some  time  fiilliog  into  discourse,  Mr.  Goring 
began  to  make  use  of  some  impertinent  Ian* 
gnnge  to  my  Lord,  and  amongst  the  rest  told 
hiuk  he  was  as  good,  or  a  better  gentleman 
than  he  was. 

Att.  Gen.  Goring  did  ? 

Savage.  Yes,  Goring  did ;  upon  which  my 
Lord  threw  a  glass  of  wine  in  his  face  and  im- 
mediately stept  back  and  drew  his  sword  :  Mr. 
Goring  was  going  to  draw,  but  I  came  op  to 
him,  and  took  his  sword  from  him,  and  broke 
a  piece  of  it,  nnd  upon  my  persuasion  my  Lord 
put  up  his  sword  again;  but  for  fear  there 
might  be  more  words,  I  took  Mr.  Goring  in 
my  arms,  and  shoved  him  out  of  the  room  : 
and  whilst  I  was  thmstinE  him  out  of  doors,  I 
heard  a  noise  of  a  bustle  behind  me,  and  leav* 
ing  the  drawer  to  keep  Mr.  Goring  out,  I  saw 
my  Lord  of  Pembroke  strike  Cony  with  his 
right  band,  who  immediately  fell  aown,  and 
then  gave  him  a  kick ;  and  so  upon  thatj  find- 
ing him  not  stir,  I  took  Mr.  Coi>y,  being  on 
the  ground  (I  and  my  Lord  together,  for  IwaS 
not  strong  enough  to  do  it  myself)  and  laid  him 
on  the  chairs,  and  covered  nim  ap  warm,  and 
so  left  him. 

Att,  Gen,  You  say,  ray  Lord  struck  him  a 
blow  7 

Savage.  Yes,  he  did  strike  him. 

Att.  Gen,  On  what  part  I 
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SttV0g§.  I  Mppoae  on  the  face. 

Att.  Gen,  You  taj.  Sir,  mj  Lord  of  Pem- 
broke did  kick  him  when  be  wst  spoa  the 
ground  ? — Savage,  Yet. 

AU.  Gen.  Did  he  kick  him  oooe  or  ofiener  i 

Savage.  But  once,  that  I  saw. 

Att.  Gen,  Praj,  Sir,  on  what  part  was  it? 

SoMe.  Sooiewhci^  on  the  bo^qr,  but  I  can- 
not telT  what  part. 

Ait.  Gen.  With  what  force  did  hit  leg  move  ? 

Savage,  Not  with  a  Tery  great  force. 

Mt.  Gen.  How  hich  waa  bi«  leg  lifted  op  ? 

Savage.  He  putbed  bis  leg  with  a  quick  mo* 
lion  forward, 

Att.  Gen,  When  jnu  took  liim  op  he  was 
setttelets,  you  saj  ?  Prar»  Sir,  bnw  long  was  it 
ere  be  was  brought  to  life  again  ? 

Savage.  Twe  or  thrte  minutes. 

Att.  Gen.  What  means  did  yon  use  to  bring 
him  to, himself? 

Savage.  We  chaM  him  over  the  temples, 
and  such  things. 

Att.  Gem.  When  he  came  to  life  again,  did 
bespeak? 

Savage.  He  did  open  his  ejes,  but  did  not 
tfcek. 

Att.  Gen.  Wbat  followed  then  ? 

Savage,  We  laid  bim  upon  some  chairs 
gentlv,  for  his  pulse  was  almost  gone,  that  we 
could  feel. 

Ait,  Gen.  Did  his  eyes  continue  open  after 
be  was  revived  ? 

iSem^e.  Not  long ;  for  I  asked  him  if  he 
knew  me,  he  seemed  to  shake  his  head,  as  if  be 
did,aad  then  closed  his  eyes  again. 

Att*  Gen,  Before  that  accident,  wbat  con- 
dition was  he  iu?  Was  be  able  to  talk  ? 

Savage.  He  was  very  drunk,  but  be  did  say 
something. 

Att.  Gen,  What  discourse  bad  he  before  he 
was  struck  down  ? 

Savage.  I  cannot  well  remember,  but  I  think 
he  proposed  play  to  my  Lord« 

Ait.  Gen.  Why  did  my  Lord  strike  Cony? 

Savage,  I  cannot  tell,  I  was  then  putting 
Goring  out  of  the  room,  and  hearing  the  noise 
of  my  Lord's  motion  towards  Cony,  I  looked 
back  and  saw  mv  Lord  strike  him. 

Att,  Gen.  What  language  did  he  use  to  my 
Lord,  to  provoko  bim  to  it  ? 

S<wage,  I  cannot  tell  any  at  all* 

Att.  Gen.  Did  you  see  Mr.  Cony  after  that 
time,  and  what  did  he  then  say  to  you  ? 

Savage.  1  went  Cwo  days  afterwards  to  see 
Mr.  Cony,  who  told  me  be  was  then  in  a  pretty 
good  condition.  He  asked  me  whether  my 
Lord  had  struck  him  ?  I  told  bim.  Yes.  Truly, 
said  he,  I  did  not  know  that  my  Lord  had 
struck  me,  but  finding  myself  so  much  in  paiii, 
I  thpugbt  I  had  follen,  partly  through  my 
drink,  and  partly  through  my  fits  I  used  to 
have. 

<  Att,  Gen.  We  (my  Lord)  have  now  done 
with  this  witness. 

Ij,  H.  St,  My  Lord  of  Pembrokci  will  yoo 
ask  Mr.  Savate  any  questions  ? 

Jl.  ^F.  No,  my  Lord. 


L.  H.  St.  Mn  Savage,  I  think  yoo  lay  you 
saw  my  Lord  of  Pembroke  kick  him  once ;  in 
your  judgment,  was  that  kick  of  such  force  as 
to  give  any  treat  bruise  ? 

aavage.  f  did,  my  Lord,  see  bim  kick  him 
once,  but  not  with  any  great  force,  as  I  con- 
ceive. 

L.  H,  St,  You  did  not  hear  Mr,  Cony  com- 
plain my  Lord  had  kicked  bim  ? 

Savage,  No;  for,  as  I  told  your  lordship, 
when  I  was  to  see  him  two  davs  after,  be  asked 
me  the  question,  and  he  sai||  he  did  not  know 
it  before. 

L,  H.  Si.  Mr.  Attorney,  pray  go  on  with 
your  witnesses. 

Att,  Gen.  We  shall  next  call  Mr.  John 
Shelly  :  Mr.  Shelly,  pray  tell  his  grace  and  my 
Lords  your  knowledge  m  thii  untoward  acci- 
deut. 

Skellif,  Mf»y  it  please  yourmce,  I  was  in 
the  room  at  Long^s,  when  Mr.  Cony  and  Mr. 
Goring  came  in ;  they  were  both  very  far  in 
drink,  insomuch  that  Goring  could  hardly  stand, 
but  desired  be  miglit  Imve  leave  to  sit  down, 
which  be  had  :  Mr.  Goring  in  a  little  time  pro- 
poseth  play  to  my  Lord,  and  my  Lord  told  him, 
be  would  throw  with  him  for  500/.  and  was 
sending  away  for  the  money  ;  but  then  Mr. 
Goring  would  not  play:  I  believe  (said  my 
Lord  to  him)  vou  are  an  idle  follow,  that  you 
wilt  propose  these  things  and  not  pursue  them  i 
upon  that  Mr.  Goring  tells  my  Lord,  his  name 
was  a  better  name  than  his  lordship's,  and  be  a 
better  gentleman  than  my  Lord  :  then  mj 
Lord  takes  some  wine,  and  threw  in  his  face  ; 
hereupon  Mr.  Goring  steps  back,  and  drew  his 
sword,  and  my  Lord  did  the  same:  captain 
Savage  steps  in  between  them,  and  keeps  my 
Lord,  while  Goring  was  put  out  of  the  room  : 
my  Lord  then  desired  Mr.  Cony  to  go  out  with 
his  friend  :  Said  he,  I  do  not  know  upon  what 
account  my  friend  is  sent  out ;  whereupon  my 
Lord  hit  Cony  a  box  on  the  ear,  and  that 
threw  him  down. 

Att.  Gen.  Pray,  Sir,  before  mv  Lord  strocit 
him,  did  not  Cony  give  my  Lord  sofoe  ill  lan- 
guage? 

Shelljf.  He  only  said,  as  I  told  you  before, 
I  know  not  upon  what  account  my  friend  is 
turned  out  of  doors. 

Att,  Gen,  Did  you  see  my  Lord  strike  bim  ? 

SkeUy,  Yes. 

Att.  Gen.  Whereabouts  ? 

•SAe%.  On  the  heaid,  wiih  his  fist,  or  his 
hand. 

lAtt,  Gen,  Did  he  foil  at  the  first  blow  f 

Shelfy.  Yes. 

Att,  Gen,  Did  he  afterward  say  any  thing  ? 

SheUy.  No. 

Att,  Gen.    Did  you  see  my  lord  kick  him  ? 
^Shel/y,    No.  . 

Att,  Gen.  Did  you  see  my  lord  bold  op  hit 
foot  to  do  it  ?---iSy(y.    Yes. 

Att,  Gen.    How  high  ? 

Shetfy,    A  pretty  height. 

Ait.  Gen,  Pray  what  became  of  the  geatle* 
maa  afterwards? 
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filW/y.  -Tlity  fook  Urn  op  m  tbair  tfan, 
and  liiid  hio  upon  mom  cftmin. 

AH.Gtn,    Did  you  Me  bim  Iftid  ditwf 

5Ae%,    Yet. 

^^.  OtH.  Wat  be  lenjekM  wheo  be  fias 
taken  up?— <SAf%.    Yes. 

Att,  Oen.  What  was  the  remoo,  do  yoe 
thiiiky  tbat  be  did  not  open  bis  eyes,  au^  keep 
them  open } 

Shelhf^  THiI  ji  I  believe  bis  drink,  as  well  as 
the  blowsr 

Alt,  Gen,    Tbe  one  as  well  as  the  other? 

SheUjf.    Yes. 
.  Ait,  Gen.  What  then  did  tbey  do  with  bim? 

Sktlty,  They  laid  blnnkets  upon  him.  nod 
pillows  under  him,  and  Iai4  liim  upon  tbe 
cbftirs. 

AU.Gen,    How  man j  chairs  ? 

Shelfy.    As  -.nany  as  reached  his  length. 

AtL  Gen,  Who  did  you  leave  him  ki  charge 
withal? 

Shelfy,    With  tbe  drawer. 

Att,  Oen,  Did  he  speak  between  the  time 
of  his  first  fail,  and  your  eoing  away  ? 

SkeUy,    No. 

Att,  Gen,    Did  you  see  bim  after? 

SheUif.    Yes,  three  days  after. 

Att,  *Gen,    What  did  he  then  say  to  you  ? 

Shelly.  That  he  had  a  fit^  but  was  pretty 
well  recovered. 

Alt.  Gen,  When  was  it  you  uw  bim  after 
tbat? 

Skelfy.  On  tbe  Saturday  after,  and  then  be 
told  me  tbe^ame  again. 

L,  H*  St.  Did  lie  impute  any  thing  to  my 
laid  of  Pembroke? 

Shelfy.  He  said  nothing  at  all  to  me  of  the 
ground  of  his  illnespi  but  tbat  wliicfa  I  have  told 
yoor  grace. 

L,  H.  St.  My  lord  of  Pembroke,  will  your 
lordship  ask  this  witness  any  questions? 

E.ojfF.    No,  my  told. 

Att.  Gen.  Then  we  for  the  kin^  desire  to 
emmiine  Mr.  Fita-Patrick.  Captain  Pita*  Pa- 
trick, pray  teU  my  lord  bigb-steward,  and  my 
lords  the  peers,  what  yon  know. 

FUg'Pat.  My  lord,  I  was  in  the  room  at 
Long's  with'  my  bird  of  Pembroke,  and  my  lord 
was  walking  about  the  room,  and  he  hears  a 
noise  without,  and  steps  to  tbe  door,  where 
opening  tlte  door  half,  lie  saw  Mr.  Cooy  at  tbe 
bar,  wbo  was  just  come  in,  and  seeing  my  lord, 
coiBCs  to  salute  bim ;  my  lord  returning  into 
the  roonif  said  to  bim,  will  you  come'  in  and 
join  eompany?  Mr.  Ceay  answered,!  have  my 
friend  here,  my  lord  ;  and  brings  Mr.  Goring  to 
my  lord,  wlio  saluted  bim  kiodlyt  and  desired 
them  both  lo  walk  in:  Upon  ij^bich  all  we  thai 
were  in  tbe  rd^im  stood  np,  and  tbe  drawer 
gave  them  chairs ;  after  the  drinkins  about  of 
a  pMm  or  two,  Mr.  Goring  (both  bmng  dmuk^ 
said,  amongst  other  discourse,  I  will  drfa^,  1 
will  play,  I  w ill  fight  w icb  any  man;  W ho  is  this 
gsntleman,  said  my  lord  of  Pembroke,  that  I 
sh6nkl  nevter  bear  of,  or  know  him  ?  how,  said 
Goring,  ('sblood)  not  bear  of  me  ?  my  name  is 
Goring,  a  name  and  ftunil^  as  goo4  as  any  gen- 
?i»t.  VI, 


tlem^n's  in  England.  There  is  nobody  doubti 
ityuaid  my  lord:  Yoor  betters,  said  Goring; 
and  then  my  lord  threw  tlte  wine  in  his  face) 
and  Goring  Ming  to  draw,  was  put  out  of  the 
room  by  Mr.  Ravage,  and  m^  lord,  upon  some 
words  from  Cony^  struck  bifn  down  with  bit 
hsiid. 

Att.  Oem.    Wlwt  words  were  those  ? 

FitM-Pat.  When  I  asked  my  lord  tbe  refr* 
son  wi^  he  struck  Cony,  be  told  me,  it  was  be* 
cause  dony  Itad  lold  him  Goring  should  not  go 
out  of  tbe  room  till  he  knew  the  reason  of  it. 

L,  H,  St.    Did  you  bear  him- say  so? 

FilZ'Pat,  No,  not  I ;  but  my  lord,  opott 
my  asking,  gave  that  for  the  reason. 

L.  H,  St.    What  was  tlie  reason? 

Fits-Pat.  iJecause  Mr.  X^ony  tokl  bkn^ 
Goring  should  not  go  out  of  tbe  room,  dl)  bcf 
kn^w  some  reason  for  its  after  my  lord  bad 
struck  bim,  I  was  on  the  other  dde  of  tbe  table^ 
and  could  not  see  whether  my  lord  did  stamp 
on  liim,  or  kick  him :  but  I  saw  my  lord's  knee 
stir,  and  if  he  did  kick  bim,  be  Kicked  fatm  but 
once,  for  we  ran  in  and  took  bim  np  to  Uy  him 
upon  the  chairs,  and  taking  bb  handkerchief 
out  of  his  pocket  to  wipe  his  foce,  we  pluekeil 
out  of  bis  pocket  witli  it  some  fri%e  dice,  which 
we  afterwaids  put  into  tbe  hands  of  Mr.  Ixmg^ 
to  prove  tbat  luey  intended  and  proposed  play  f 
and  after  we  bad  laid  bim  on  toe  chairs,  and 
wrapt  bim  up  warm,  we  left  him. 

jttt.  Gen.  How  was  he  after  he  Was  taken  Up^ 

FitM'Pat.  He  opened  his  eyes,  but  being 
very  drank  before,  could  not  keep  them  open^ 
but  shut  them  ngain ;  and  we  made  a  bed  for 
bim  on  the  jcbain ;  and  having  wrapped  bim 
op  warm,  we  left  him,  and  ordered  the  drawer 
to  make  him  n  Bn. 

L.  H.  St.  Did  you  hear  bim  speak  after 
be  was  up  ? 

Fits-Pat.  No,  my  lord:  Mr.  Savage spok» 
to  bim,  and  ask^  nira,  if  he  knew  him ;  he 
only  looked  on  him,  and  by  a  turn  of  bis  bead 
seemed  to  answer  him  yes. 

L.  H.  St.  On  the  oath  yoo  have  taken,  did 
you  bear  him  speak  to  my  lord  of  Pembroke  at 
any  time  before  he  was  struck  ? 

FitM^Pni.    Yes,  my  lord,  he  bad  spoken  be* 
fore,  and  I  saw  his  lips  make  a  motion  towarda 
my  lord,  but  what  be  said,  I  know  no  othenviso  ^ 
than  as  I  said  beibre. 

L.  H.St.  My  lord  of  Pembroke,  will  yoor 
lordship  ask  thi%  witness  any  questions  ? 

E.rfP,    No,  my  lord. 

Att.  Gen.  We  liavt  now,^my  lord,  done 
with  the  witnesses  that  were  by  uhen  the  fact 
was  committed ;  by  all  whom'  yoor  Irrdkhip a 
hear,  the  blows  were  all  given  by  my  loiHl  of 
Pembroke  and  in  their  company  ;  they  are  nil 
gentlemen  of  quality,  and  therefore,  I  beiiefe, 
speak  the  truth :  -we  will  now  call  Mmie  wit« 
nesses  that  were  with  tbe  unfortunate  gentle* 
man  in  his  sickness,  wljneof  one  was  his  phy- 
sician, another  his  nur»e,  and  others,  who  "were 
often  with  bim,  and  after  bis  death  had-  a  view  • 
of  the  body.  These  will  give  your  grace  umt 
my  lorcb  an  account,  that  he  4ie<t  of  tbosf 
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F^Miads  aod  broiiat  he  then  rtoetftd ;  they  ect 
these  four,  Pr.  Dovid  Brace,  Mr.  Thenee 
lieinesy  Mr.  Charles  Jeckjoo,  and  Ah'ce-Averj. 

CI'  of  Cr.  Hearken  lo  met  too  four.  •  The 
evixleooe  that  you  and  every  of  yoo  aball  give 
(»ronrioyereign^rd  the  king,  against  Phiiip, 
earl  of  Pembroke,  shall  be  the  truth,  the  whole 
truth,  atid  nothing  bm  the  troth ;  so  help  you 
God. 

.  xJ  S.Si.  Whom  do  yon  e^  firsts  Mr. 
.Attorney  ? 

At^'  Ctn,  Dr.  Bruoe,  my  lord :  pray,  «r, 
acquaint  mv  lord  high  steward  his  grace,  and 
epy  lords  the  peeis,  what  you  hnow  of  Mr. 
Cony's  sickness*  anid  the  cause  of  his  death,  as 
yoo  apprehend* 

,  Dr.  J3riic«.  May  it  please  your  grace,  all 
chat  I  can  evidence  ia  particalar  of  Mr«  Cony*s 
•iduiess  is  this  s  oo  Monday  morning  after  his 
being  in  company  of  the  eari  of  Pembroke,  1 
was  sent  for  to  oome  to  Mr.  Cony's  lodgingpy 
and '  ahiNit  ten  of  the  clock  I  came ;  he  was 
then  in  eairemity  of  pain  in  both  shonlders,  so 
thee  he  could  not  move,  aad  his  pains  were  so 
neotey  that  be  could  not  admit  of  touching : 
upon  the  abatiog  of  those  pains  by  my  appli- 
cation the  neit  day,  he  then  began  to  com- 
plain  of  pains  in  his  belly,  hot  those  not  so  ei- 
treme  as  those  in  hia  shoulders ;  after  seme 
apphcatioos  ibereto^  he  comphuned  of  both, 
but  in  a  little  time  was  s»  eaaed^  that  he  kept 
well  all  night*  and  till  nine  or  ten  the  next 
morning.  The  neat  day,  whieh  was  Wednes- 
day, when  I  came  to  see  him,  I  told  him  of 
the  eomiaou  report  of  his  being  kickt;  he 
teemed  displeased  that  such  a.thing  should  be 
reported*  end  throwing  down  the  bed-ciothe», 
shewed  me  his  belly,  but  I  could  not  see  any 
blemish  upon  it  then,  either  by  discolouring  or 
bruising ;  I  found  him  indeed  very  backward 
in  raoeiviog  remedies,  but  left  him  then  ia  a 
hopefnl  way  of  recovery ;  bat  I  saw  him  aot 
nfter,  because  being  sick  myself,  I  oould  not 
attend  him. 

.  AU»  Oen^    Did  he  complain  of  any.  hart 
nhout  him  then  ? 
<  Bruce.    Only  in  his  beliy. 

Jtt,  Gm*    Did  you  then  see  his  beliy } 
.  Bruce.    Yes*  sir*  for  he  threw  away  tlie 
elothes.  ' 

Att,  Gen.  Did  you  see  upon  his  breast,  or 
any  where  else^ 

Bruce.  He  did  not  complain  of  any  ail 
there,  so  I  lookt  not  for  any  thing. 

Ait*  Gen.  What  did  he  complain  of  when 
you  came  first  to  him } 

Bruce.    Only  his  shoulders. 

Att.  Gen*  And  after  his  belly  f^^Bniee.  Yes. 

X.  H.  Si.  Hark  yon,  doctor,  Vbat  day  was 
that  yon  came  to  look  on  his  belly,  whether  he 
had  any  braises  or  no  ^ 

Bruce.    Wednesdav  morning,  my.kird. 

£.  !£•  St,  And  then  yon  say  upon  your 
oath,  yoo  saw  there  no  swelling  or  discolooHof^ 

&ttoe.    None  at  all,  my  lord ;  I  gave  it  in 
upon  my  oath  befii^re  the  eoroneri  aad  the 
\t  say  now. 


ilfl.  Gma    We  Iwea  dMu  with  the 

my  lord. 

L.H.».  My  lord  of  Pembroke*  wiU  ^Mr 
lordship  examine  him  to  any  thing f 

S.^P.    No*  my  lord. 

Att.  Gen.  ^  Then  there  is  Mr.  Hemes ;  pruy» 
sir*  acqufunt  my  loads  what  von  ktww  of  this 
gentleman,  MrC  Cony*  aad  met  pray  yoo  tdU 
biserace  when  you  came  to  him  first. 

jesmi.  It  was  on  Monday  mening  after 
this  accident,  about  eight  of  the  clock. 

Att.  Gen.    Did  he  tend  for  you  f 

Hemes.    Yes,  shr. 

Att.  Oen.  How  did  yon  find  him  when  you 
camef 

Hanet.  In  sreat  extremity  of  pain,  mmI 
very  sore,  com^aining  of  paios  over  all  hia 
body,'e9pecially  on  his  sbouUen  and  buttocks. 
Then  the  doctor,  who  came  in  soon  after*  did 
apply  plaiaters  to  him,  and  when  be  anointed 
htm  he  was  so  sore,  that  be  could  not  eodotwi 
any  oue  to  touch  him,  nor  oooUL  we  tell  how 
to  turn  him  in  his  bed,  or  how  to  place  him  ou 
as  to  apply  the  ointment,  but  were  fain  to  get 
a  sheep-skin  to  wrap  him  in,  and  by  pilloms, 
aad  a  broad  join^stool,  raise  him  np«by  de* 
grees :  I  did  then  look  upon  h»  body,  but  saw 
no  swelling  or  braise  there. 

L.  H.St.    Did  you  see  his  belly? 

Hemes.  No,  my  lord,  but  he  did  complain 
of  an  inward  grief  there. 

Att.  Gen.  When  did  he  first  complain  of 
that? 

Hemes.    The  first  morning  when  I  came. 

Att.  Gen.  What  words  did  he  then  user 
tell  the  very  words  he  used,  if  you  can  remem* 
ber  then. 

Hemes,  No*  sir,  I  cannot;  hot  he  com* 
plained  ot'  a  great  soreness  in  bis  belly*  and  an 
inward  lorenesa. 

Att.  Gen,    Where,  in  what  pnrtof  hjebody^ 

Hemes.    In  his  beliy,  I  say. 

Att.  Gen.  Well,  now  go  od ;  how  long  did 
you  cootiuae  with  him  ?  how  many  dnys  did 
you  come  to  hiiu  ? 

Hemes.    1  came  to  him  every  dsy  all  along. 

Att.  Gen.  Were  you  with  him  till  the  day 
he  died } 

Hemes.  Yes;  there  was  indeed  a  new  phv- 
sician  sent  tor,  but  1  saw  him  all  along  usoaUy 
once  a  day. 

Att.  Gen.  Did  he  oemplain  more  than  ence 
of  bis  belly? 

Hemes*    Yes,  all  along  fitm»  the  first  moroing. 

L.  H.  St.  Did  yon  see  him  opened  afker  he 
was  dead  }  . 

Hemes.    Ye%  my  lord. 

Li  H.  8i.  What  can  you  say  as  In  what 
you  saw  on  him  then  ? 

Hemes,    When  he  was  opened,  in  the  lower 
part  of  his  belly  there  was  a  great  deal  bf  blood 
gathered  together  on  both  the  hypoeoodria's, 
which  is  not  usual ;  I  cannot  tell  the  menning . 
of  it,  the  physician  knows  that  best.         * 

Att.  Gen.    Was  it  congealed  black  blood? 

ITmMi.    It  waaof  au  ugly  ooloor. 

AU. Gau  .  Whateolour? 
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Hemei.    Of  a  blackiilr  livid 'Colour. 
'  Aii,  Getu    Have  ycm  obstfrved  it  often  bo 
IB  ochrn/  bav«  yOtt  lued  to  tee  people  opened 
•tocfaer  Citnes? 

Hemei.    No  indeed,  noc  I,  hn%  very  seldoin. 

iifl.  Om.  Weil,  tbeoy  itand  down  joo,  for 
we  have  done  with  you. 

L.  H.  Sf.  My  iofd  of  Pembroke,  bave  y6o 
any  thing  to  say  to'bim  f 

jR.afF.    No,  say  lord. 

L»  if.  6t.    Thea  call  your  neat  whiiew. 

Att.  Oen,  That  is  Mr.  Jackson.  Pit^ 
yoo,  sir,  tell  mj  lords  what  yoil*  know  ^  this 
bnsiaees :  when  were  you  seat  fbt  to  Mr.  Cony  I 

Jaekiom,  \  On  Wednesday. 
<  Ati.  Gen.  What  acquaintance  had  you  with 
Inm?     ' 

•  JadboB.  I  btd  a  very  particular  acqoain- 
tf  aoa  with  bin,  and  I  looked  opon  him  as  a 
pevioa  of  a  strong,  healthy  constitHtion,  and 
not  sabjeet  to  any  dangerous  distemper ;  my 
aequaiaianoe  with  him  was  of  twelve  years 
standing,  and  therefore  I  must  aeed^  knowJrim 
|>retty  well.  Upon  the  Wednesday,  after  this 
aocideat,  hearing  he  was  very  weak,  I  went  to 
vvit  him,  aod>&n  I  came,  be  told  me,  be  bad 
boitt  trpubled  wtthvery  unusual  swooning,  and 
then  foil  into  one  of  ihem,  but  with  some  cor- 
dtais'we  revived  him  ecain,  when  we  thought 
all  of  us  he  bad  been  dead.  The  Friday  and 
Saturday  before  he  died,  I  was  with  him  all  dav ; 
he  oomplained  of  great  grielk  in  his  bc4ly ;  he 
said,  he  had  great  toiment  there,  and  believed 
he  Imd  neceived  some  ill  usage  lately,  which 
ooeastoned  these  paias. 

Ati,  Gen,    From  whom  had  he  received  itf 

Jaekaon,  He  was  very  sparing  in  telling 
whom  it  came  fitm. 

AU,  Gen.    Who  did  he  name  ? 

Jeekaon.  He  said,  he  was  i^drinhing  with 
rojf  lord  of  Pembroke;  but  he  was  in  such 
pains,  that  I  could  not  aak  him  many  qnestions 
which  be  wouM  answer. 

Ati.  Oen.    Where  vrere  his  pains  f 

Jeekeem.  In  his  lower  belly,  and  he  bad 
soiaetimes  strange  faimina  fit<i. 

Ait.  Gen.  When  did  he  first  complnin  of 
bis  fits  to  you  ? 

JacAiea.    On  the  Wednesday. 

Ait.  Gen.    When  did  be  die  f 

Jackson.    On  Monday  following. 

Ait.  6^.  Did  he  cnmplain  on  Sofurday  of 
hia belly? — Jacketm.  Yea. 

L.  H.  8i.  What  discourse  had  you  further 
with  him  f 

Jeckeon.  None  but  what  I  tell  yoo r  lordship 
tlmt  I  can  remember. 

JL  H,  8t.  My  Lord  of  Pembroke,  have  yeit 
any  thing  to  say  to  him  ? 

JB.  cfP.    No,  my  Lord. 

L.  H.  St.    Wh6  is  next  then,  Mr.  Attorney  f 

Att.  Gen.  Alice  Avery,  my  Lord,  who  was 
his  nurse-^Wete  you  attending  upon  Mr.  Cony 
in  the  time  of  htt  sickness  f 

Avery.    Yes,  Iwaa. 

Ait.  09n.  Priiy  tell  my  lord  3W#wfaofo 
k^iowl^d||^«' 


Aeery.     When  he  came  in  on  the  Monda^' 
moraiuff,  i  fowNl  he  was  very  ill,  and  eoOM 
not  weUstand  :  Sir,  said  1  to  bim,  sure  you  are  - 
veijr  much  in  beer ;  no,  said  be,  I  am  very  sore, 
and  full  of  pain  :  sir,  aaid  I,  I  betirre  you  have ' 
been  in  some  bad  eoropany  :   yes,  said  be,  I 
bavebeeh  in  sone  company,  where  I  have  re- 
ceived a  great  deal  of  wrong,  I  am  not  able  to  * 
gonorstm,  I  hav«  been  oeaten  and  kicked 
mere  than  ordinary,  I  was  never  to  abused  hi 
all  ^y  life ;  and  upon  hie  dying  bed  he  w^bbd 
to  God,  be  had  never  been  in  my  Lord  Pem- 
broke^ company,  for  he  did  thynk  in  ha  con- 
science my  Lord  bad  been  the  death  of  bim. 

Ati.  ma.    Speak  that  again. 

Avery.    Ue  wished  to  Ood  be   had  never* 
been  in  my  Lord  Pembroke's  company, -for  He 
did  think  in  his  conscience  that  he  had  been  * 
the  death  of  him. 

X.  H.  St.    How  long  before  he  died  waetbot } 

Avery.  About  two  or  (hree  hours  before  be, 
died. 

Ati.  Gen.  Did  he  oonlinuc  sensible  to  tbos 
time  that  be  died  ?  ' 

Aury.    Yesi  to  the  last  asioata. 

A$t.  Gen.  How  olbeo  did  be  complain  oP 
bis  piin  ? 

Avery,  All  aloag  from  the  time  he  cam^ ' 
out  of  mv  Loid  Pembroke's  company. 

Att.  Gen.    What  time  did  he  oomebome?' 

Avery,  About  7  or  8  of  the  clock  on  Mon- 
day morning. 

Att.  Gen.  Where  and  what  part  did  he 
oeosplain  of  then  f 

Avery.    His  sidea  and  all  parts  about  bim : 

Ati.  Gen.  How  often  did  you  disoourse  With  : 
him  about  bis  oain  ? 

Avery.  Every  day  divers  timeS|  from  the 
time  be  came  home  till  he  died. 

Ait,  Gen.  And  be  spoke  those  words  a 
little  before  bodied  ^ 

ilecrw.  Yesi  and  often  complained  of  hie- 
beiag  abased. 

L.H.St.  My  lord  of  Pembroke^  willyoa* 
ask  this  woosaa  any  qnestions  f 

E.  of  P.    No,  my  Lord. 

L.  H.  St.  Have  you  any  more  witnesses, 
Mr.  Attorney  ?  ^ 

/lie.  Gem.  Now,  my  Lord,  we  shall  oall' 
three  more  that  had  a  view  of  tho  body  aftetf 
bis  death,  npon  -tbeooroner'a  inquest,  who  will 
give  your  grace  an  aecount  what  appearing^  o9 
murder  were  there  visible ;  aad  they  are, 
Richard  Wbeeler,  W  Ulisni  Brown,  Tboriias  Ro- 
berts* 

CLefCr.  l«ay  year  hands  on  the  book  i 
the  evidence,  &o.  * 

Ati,  Gen.  Which  it  Mr.  Brown  f  Did 
you  see  the  body  of  Mr.  Gony  aftf r  he  waadead  ) 

Bnwn.  Yes,  twf  lord,  1  was  ooeof  the  co- 
roner's inqnost,  wbicb  alter  view  of  the  body 
wentinto  another  benso ;  but  some  of  us.aee* 
idg^tbe  body  swelled  at  that  rate  as  it  waa» 
aaii  being  tfuatisfied  of  Ite  oaase,  wen^back 
again  to  look  upon  it,  and  there  I  saw  apov 
hit  .right  bhemn  great  bkick  braise  ;  ^  and  I 
looked  upon  tba  ctul^  whiob  was  all 
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aiioy  ;  uid  oq  hia  left  tide  iigain  agital  black 
tpot,  and  in  ihe  bpttom^fhis  Mlj  a  qiuiDii^ 
of  very  ill-looked  blood. 

Att,  Gan^  When  was  this  joa  taw  it  ?  what 
daj  ?  bow  loi^  after  hit  dciitb? 

Bnmn.  The  daj  airier  be  ditd. 

AtuGeu*  Where  did  yoa  obtetre  aay  hoit 
aad  bratte  upoo  him  betidet  ? 

Bramn,  As  he  lay  before  he  wat  opened^  we 
taw  him  all  over  twelled  at  a  prodijpottt  rale, 
and  bltck  and  bbe  in  divert  places  s  to  that 
I  wat  unsatisfied  till  i  had  teen  the  inward 
imrts,  and  therefore  went  up  and  taw  wbal  I 
taid  before. 

L.  2/.  Si,  Did  you  know  tlie  ftntleman  be* 
fore  f^Brcmm,  No,  my  Lord.^l 
^  L»  H.  St,  My  Lord  of  Pembroke,  do  yoo  de- 
tire  to  ask  him  any  thing  ? 

E.ofP.  No,  my  Lord. 

X.  H,  St,  Then  ({O  on.  Sir. 

Att.  Gtn.  liichanl  Wheeier,  pray  teil  my 
lord  what  you  know. 

WkeeUr.  My  Lord,  I  was  sammoned  upon 
the  Jury  by  the  Coroner,  and  according  to  my 
duty  I  made  such  an  inspection  as  I  could  into 
the  body ;  I  did  observe  upon  his  right  breast 
a  very  black  and  great  bruise,  which  wts  in- 
deed of  another^ttise  colour  than  that  of  set- 
tled blood,  for  I  liave  of  my  own  knowledge 
had  a  sad  eaperience  of  that  kind. 

Att,  Gen,  Did  you  know  the  gentleman  be- 
fore ? 

Wheeler,  Yes,  I  knew  the  gentleman  very 
well,  and  I  had  not  known  him  to  jbe  the  same 
person  then,  but  by  their  description  that  were 
about  him,  for  all  the  parts  or  his  body  were 
most  violently  swelled. 

Att,  Gen,  Did  you  tee  the  settled  blood  at 
the  bottom  of  bis  bellv  ? 

Wheeler,  Yes ;  and  as  I  was  informed^  that 
was  occasioned  by  his  being  forced  to  lie  on 
hit  back  continually,  because  his  psin  would 
not  suffer  him  to  move :  that  on  the  side,  and 
ribs.  wAi  a  perfect  braise. 

Att.Gen,  Where  is  Mr.  Roberts  ?  Did  yon 
eee  this  gentlemau*s  body  after  his  death  ? 

tUfbertt.  I  saw  tlie  body  after  ^t  was  opened 
and  viewed  the  inward  lower  parts  of  the  belly, 
wbere  there  wat  a  quantity  of  blood  gatherH 
together. 

Au,  Gem.  Was  it  more  black  in  that  part 
than  in  othert  ? 

Robertt.  It  was  black  congealed  blood. 

Ait,  Gen,  How  broad  were  the  tpott? 

Roherte,  About  the  breadth  of  my  hand. 

X.  H.  St.  Mr.  Bdberta^did  yon  see  the  left 
aide  of  the  belly  bruised  ? 
.  Baterti,  Yes,  my  L6rd ;  and  (as  I  said)  in 
the  lower  inward  parts  black  eonpnled  blood. 

L,  H,&t.  Wat  there  anjrtwcHiqg? 

RoberU,  Yes,  my  Lorc^  very  9Mb. 

L,U.St,  The  Doctor  that  wat  eiiminedbe-> 
fore,  said  there  wat  no  swelbag  nor  ditoolettriaf  * 

Att^  Gen.  He  did  so,  my  Lord;  hot  thit 
was  several  dap  after  that. 

L.  H.Si.  MyLofd  of  Fembioke,  wiilyov 
•lamioe  thetenneo  I 


E,  ^P.  No|  asy  Lord* 

Ait.  Gen,  My  IJord,  we  have  but  one  %itncta 
more  for  the  king,  and  that  it  Mr.  Cbarlea 
Cony,  who  it  brother  of  the  gentleman  that 
died,  who  will  give  yoa  an  account  what  he  taid 
ill  bit  ricknest ;  and  the  tayingi  of  a  dying  man 
in  tttch  circomttanoes  are  remarkable. 

C/.  ofCr,  Charlet  Cony,  hearken  to  your 
Oath.    The  evidence,  &c. 

Att.  Gen,  Now,  Mr.  Cony,  tell  hit  mee  and 
my  Lordt  tbeoccasion  of  your  brothet^sidineas 
and  death. 

Corny,  May  it  please  your  Grace,  on  Monday 
tlie  4th  of  February  I  was  tent  for  by  m^  bro- 
ther, about  nine  of  the  clock  in  the  momtng,  to 
come  to  tpeak  with  him,  but  not  believing  bit 
baiiness  to  be  untent,  deferred  inv  going;  the 
meitenger  immediately  comet  back  again,  awl 
tells  me  my  brotlier  was  eicecding  ill :  as  toon 
at  I  came,  I  found  him  almost  dying,  his  eyes 
set,  and  he  estremely  ill,  but  a  e  recovered  mas 
in  a  little  time :  whilst  he  complained  of  great 
pain,  I  examined  what  might  be  the  caose^  and 
where  be  had  been  last  night  (for  I  uiiderslood 
became  not  home  till  morning^  and  in  what 
compaav.  And  when  t  was  told  of  my  Lord 
Pembroke's  company,  who  had  struck  hani 
doi«n  with  a  boi  of  liie  ear,  both  he  and  I 
quickly  concluded  how  his  ill  came  t  but  to  be 
satisfied,  (he  telling  me  he  could  not  remember 
what  he  did)  we  sent  for  the  drawer,  to  know 
the  truth  of  the  matter :  but  in  the  mean  tima 
to  comfort  him,  I  told  him  I  hoped  it  was  onlj 
a  fainting  fit,  which  would  be  o>cr  agein  in  m 
while.  The  drawer  cnrae,  and  did  assure  nie 
that  my  lord  did  never  strike  him ;  which  upon 
assurance  I  did  believe,  especially  when  he 
came  again  in  the  afternoon,  and  told  me  the 
same  stor^.  All  the  while  he  was  in  the  borw 
ridest  nam  that  could  be,  and  could  not  be 
touched,  but  was  forced  to  lie  upon  hit  back. 
The  Doctor  told  us,  for  application  to  eate  his 
pain,  the  best  thing  to  Wrap  him  in  was  a  whole 
wether's  skin;  which  we  did  at  two  of  the 
clock  in  tlie  afternoon,  by  the  help  of  a  dii- 
rurgeon,  raised  him  up,  an<t  put  on  him.  On 
Tuesday  morning  I  seat  to  know  how  be  did, 
being  necessitated  to  go  another  way;  be  sent 
word  back,  he  was  pretty  well  at  case,  and  had 
rested  pretty  well  On  Wednesday  be  rosa, 
and  sat ;  ou  Thursday  he  was  so  well,  that  be 
would  have  same  firiends  to  dine  with  him  in 
his  chamber ;  on  Friday  he  was  a  little  ill  again» 
Init  on  Saturday  be  was  to  well,  that  be  would 
i.ave  gone  abroad,  and  truly  we  did  never  (Foa 
ture  I  did  not)  believe  he  would  have  died,  tiH 
about  two  bonis  before  he  died.  One  dav  when 
Dr.  Conquest  came  out  of  hit  cluimbery  km 
teemed  to  be  in  a  buff^  and  said,  he  was  onlw 
kept  there  to  do  the  drudgery ;  and  when  I 
asked  him  what  be  thoof^t  of  o^  bn>tb€r? 
be  answered  me  short,  I  cannot  tell  vrbe- 
ther  it  be  a  Pembroke«kick  or  na  And 
when  I,  open  the  leport  of  my  lord's  hariDs 
abated  him,  (which  yet  apon  the  drawer't  an- 
twfr  I  believed  not)  iooke  to  him  abolltt^be 
nonld  teeiB  ditpleated  aay  thouhl  q^entjan  j|  % 
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hm  ODoe  indeed  told  UMSy  he  had  tomcthing  cisa 
ti»  refreal  co  the  Doctor,  but  what  it  was  I  can- 
not  tell. 

Att,  Got.  Did  yoo  apprehend  him  to  be  so 
iilathewaa? 

Cojiy.  Not  I  never  believed  it,  till  an  hour 
•before  be  died ;  and  this  is  aU  that  I  can  say, 
my  Lord. 

L.  H.  St,  Will  youy  my  Lord  Pembroke,  ask 
Mr.  Cony  any  qoestion?* 

JS.  qfP,  I  desire  your  Grace  to  ask  him  what 
cbimrgeons  they  were  that  did  view  the  body 
after  dead. 

X.  J7.  St,  Mr.  Cony,  come  forward.  My 
Lord  of  Pembroke  desirea  to  know  what  chi- 
nugeons  viewed  the  body  f 

Conjf,  Mr.  Snell  the  chinirgeon,  1  think  my 

B.^  P*  I  desire  your  Grace  he  anay  be 
examined. 

X.  H»  St,  Iftbeking*s  ooonsel  have  done, 
ihen  your  lordship  may  examine  who  you 
please  e  what  would  your  lordship  examine 
into? 

E,  qf  P.  To  give  yoor  Grace  an  account 
what  might  be  the  cause  of  the  blood  f>und  in 
Mr.  Conv's  body. 

Att,  den.  Because  we  did  omit  to  eiamine 
Jackson  to  that  matter,  we  desire  for  the  king 
we  may  call  him  to  that  point  now. 

L,  M,  St,  You  should  have  eiamioed  all 
your  witnesses  fully  at  first. 

Att,  Gen,  We  acknowledge  it, my  lord;  but 
since  we  did  forget  it,  we  humbly  crave  leave 
to  do  it  now. 

L,  H.  St,  Here  is  Mr.  Jackson,  what  do 
yon  ask  him  ? 

Att.  Gen,  Mr.  Jackson,  were  von  present 
at  the  opening  of  Mr.  Cony's  body? 

J0ckt^,    Yes,  sir. 

Att,  Gen,    What  did  you  see  there? 

Jaekion,  .  There  was  un  extraordinary  quan- 
tity of  cxtravasated  blood  in  the  lower  part  of 
his  bell  V. 

L,  A,  St,    Extravasated  blood  ? 

Jackson,     Yes,  nty  lord. 

Att.  Gen,  How  might  that  come?  Might 
it  not  proceed  from  a  natural  cause? 

JackMon,  I  believe  it  came  from  some  bruises 
given  him,  and  from  some  violences  that  were 
done  to  bun. 

Att.  Gen.    In  the  belly  was  it  ? 

JaekMon.    Yes,  in  the  belly. 

Att,  Gen,  Yoo  saw  then :  Did  you  see  any 
swelling  there  ? 

Jnr£eii.  Yes,  And  the  diaphragnw  bruis- 
ed, he. 

Att,  Gen.  Now,  my  lord,  we  have  done 
with  onr  evidence  for  the  king. 

JL.H,Sl  My  lord  of  Pembroke,  if  yonr 
lordship  have  any  witness  to  call,  or  will  say 
nsT  tlimg  for  ybnrself,  now  is  the  time. 

jRjf  P.  I  desire  your  grace  that  Dr.  Lower, 
tad  EN*.  Conqnest,  had  one  Mr.  Raven,  may 
b«  examined  for  me. 

X.  H.  A.  Call  l>t.  Lower,  Dr.  Ceoquest, 
ind  Mr.  Ba««ii* 


CI,  ^Cr,  Here  they'  are,  make  room  for 
them. 

X.  H.  St.  Mj  lord  of  Pembroke,  who  will 
yoor  lordship  begin  with  ? 

E,efP.    Dr.  Conquest,  my  lord. 

X.  a.  St.  Doctor,  you  are  not  upoti  your 
oath  *,  but  you  must  have  a  strict  care  what 
you  say,  for  there  will  be  a  good  account  to  be 
taken  of  it  at  another  place,  and  it  being  a 
testimony  before  a  court  of  judicature,  the  ob- 
ligation upon  you  to  speak  the  truth  is  as  great, 
as  if  yoo  did  swear. 

Dr.  Canqaieet.  The  account  I  now  give,  my 
lord,  is  that  account  which  I  gave  upon  my 
oath  before  the  coroner. 

X.  H,  St,  You  must  give  it  again  viea  voee  ; 
we  must  not  read  your  examination  before  the 
Court. 

Conqueit,  The  first  occasion  I  had  to  see 
Mr.  CSony  as  a  physician,  was  about  three 
months  before  this  unhappy  accident ;  he  was 
then  in  a  fainting  fie.  at  the  Rose-Tavern,  &c.  ' 
where  I  was  sent  for  to  him :  He  bad  for  half 
an  Imur  lain  ouile  dead,  as  they  thought,  but 
with  their  rubbing  him,  and  giving  bim  soma' 
mulled  sack,  he  was  come  to  hnnself  just  as  I 
came,  but  he  had  no.  pulse,  and  was  relapsii^ 
into  his  fit :  I  gave  him  some  drops  and  cordials, 
and  sent  him  home  pretty  well  again.  We 
went  from  thence,  and  the  next  morning  his 
man  came  to  call  me,  and  told  me  his  master 
was  dying,  which  was  (as  I  take  it)  the  6th  of 
December  lau.  When  I  came  thither,  I  found 
his  roan  sitting  by  the  fire;  and  asking  for  his 
msster  he  told  me  he  was  asleep ;  I  was  some- 
thing veat  at  the  fellow  for  troubling  of  me-  so, 
and  while  I  was  speaking  to  him,  Mr.  Cony  at 
last  heard  my  vmce,  and  oslling  me  to  him, 
desired  me  I  would  come  again  in  the  after- 
noon, for  he  bad  a  mind  to  rest  this  morning  t- 
I  came,  at  one  of  the  clock  again,  where  I 
found  him  very  ill,  and  very  melancholy ;  l»e 
wept»  and  sent  his  roan  down  stairs,  and  when 
the  man  was  gone,  I  asked  him  what  was  the 
occasion  ?  He  told  me,  he  found  so  great  an 
oppression  at  his  heart,  that  he  could  hardly 
speak :  I  desired  he  would  take  some  advice, 
and  send  for  another  physician ;  but  he  would 
have  none  else,  but  would  needs  go  abroad  that 
alUrnoon ;  I  desired  him  all  I  could ;  but  not 
prevailing  wiili  him,  I  gave  him  some  cordial 
drops,  and  desired  bim  to  return  home  be- 
times ;  but  he  did  not,  but,  as  I  heard,  drank 
very  hard,  nnd  returned  not  till  very  Inie.  In 
short,  in  the  space  of  two  months,  1  have  been 
called  out  of  my  bed  above  twenty  times,  to  . 
give  him  advice,  and  to  recover  him  out  of  hb 
fits :  but  be  would  take  no  advice,  do  whatever 
I  could.  After  this  was  his  meeting  with  my 
lord  of  Pembroke,  which  he  thns  gave  me  rela- 
tion of:  He  told  me,  he  had  h^n  with  Mr. 
Goring  in  the  city  that  day  drinking  hi^fd,  had 

when  he  came  to  Long's  he  was  so  extremely 

■  - 

*  See  lord  Morley's  Case,  nnte,  vol.  6,  p. 
770,  and  the  note  thereto  respecting  the  exa* 
minatioo  of  witnesses* 
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dninky  ihat  ke  cooM  not  remeaiber  any  tiling 
that  wu  done  there,  but  finding  himselt'  much 
in  fna  the  next  day ;  he  was  so  iEiiorant  of  the 
traasactiona  tbere^  that  he  uniy  tucNi|lit  lie  had 
bad  several  falls  off  the  chairs  near  the  fire ; 
he  aaid  indeed,  be  afterwards  aeut  to  en<|4iire 
what  had  passed  in  his  company  thct  nifht, 
and  be  beaid  ny  lord  ef  P«*inbrDke  should  give 
hia  a  hot  on  the  ear,  but  he  remembered  it 
not.  Two  or  three  days  aftrr  he  sent  for  me 
and  told  me,  now  he  would  take  advice  of  me, 
and  enter  into  a  course  of  physic ;  but  knoi»> 
log  hit  condition  to  be  to  bad,  1  would  not 
^pentare  upon  it  alone,  and  desired  that  he 
would  join  some  one  else  with  me  in  consulta- 
tion I  He  asked  me,  what  physician  he  should 
twd  for?  I  desired  him  to  name  any  one  whom 
be  had  a  mind  Cu ;  be  said  he  knew  none,  and 
liierelbre  would  have  me  take  whom  I  would, 
and  then  named  Dr.  Lower,  and  obtniiied  his 
consent  to  have  his  advice,  whom  I  brought 
with  me  to  his  lodgings.  And  the  Saturday 
before  he  died,  as  we  were  coming  in  the  coach, 
I  told  Dr.  Lower  what  I  had  known  of  his  dis- 
tempcf  before,  and  what  might  be  the  occasion 
•fit,  which  (when  we  came  i  hither)  I  repeated 
•cain  in  Mr.  Cony'4  presence,  who  did  confess 
tEe  whole  CO  be  as  I  said,  thut  he  had  been  a 
very  hard  drinker  of  wine,  and  strong  waters 
upon  it,  which  had  (he  believed)  catiMd  a  »ta^- 
nation  of  blood  in  his  body,  which  mtcht  be  the 
occasion  of  hit  fainting  fits.  We  consulted  the 
whole  cause;  he  owned  no  blow  or  kick  that 
be  had  received,  neither  did  I  believe  his  in- 
trails  had  received  any  such  prejudice,  because 
I  saw  him  myself  tal^e  two  or  three  giisrem,  as 
particularly  that  evening :  Yet  he  would  not 
be  regalar,  but  that  night  drank  ihn>e  whole 
tankanis  of  cold  small  beer,  which  did  pnt  him 
inton  very  violent  fit  of  the  gripes..  He  sent 
for  me,  and  having  left  him  pretty  i^ell  I  won- 
dered what  alteration  could  cause  »o  violent  a 
distemper  in  him  so  suddenly ;  He  fell  a  vomit- 
ing, and  vomited  all  night;  and  when  I  came 
and  found  him  in  a  dying  fir,  I  ^ave  him  some 
drops  I  had  about  me,  and  fctclied  him  to  life 
agam ;  but  still  he  was  very  had,  and  he  had  a 
ghster  for  the  gripes;  he  ^ould  fain  have  had 
some  more  small  beer,  which  I  dissuaded  him 
from,  and  advised  him  rathrr  to  white-%vine- 
posset*drink,  but  he  swore  a  great  ourh  he 
would  have  small  beer.  Dr.  Lower,  I  suppose, 
saw  him  that  morning.  An  hour  before  he 
died  I  came  again  and  thought  fit  to  blood, 
and  so  lie  was ;  he  bled  about  eight  ounces, 
and  was  a  little  better,  so  I  left  him :  An  hour 
after  I  came  again,  and  found  he  was  dead ; 
but  for  bis  complaining  of  any  bruise  or  hurt 
that  way  received,  I  remember  not. 

L.  H,  Si,  Did  yon  see  htm  after  he  was 
dend|  and  when  he  was  opened? 

CeN9«esl.  Yes,  my  lord,  I  did  see  him 
opened. 

Zte  M,  St.    What  was  your  judgment  then  f 

Cmtpitst.  My  lord,  there  was  dotted  blood 
among  the  bowels,  that  was  extravasated. 
My  lord,  the  breaking  out  of  wbich|  I  did  nl» 


tfibate  to  the  eneac  ^amity  of  sornU  beer  b« 
bad  drank,  and  tlie  gripings  thaffoliuwed  npoti 
it ;  but  the  boweb  were  none  of  them  tooobed, 
ami  he  himself  attributed  his  fits  to  ibac 

L.  U.  St,  Mr.  Attorney,  will  yon  ask  him 
any  cross  question  f 

dtt.  Gin.    No,  my  kird. 

L.  H,  St.  Then,  Dr.  Lower,  pray  speak 
your  knowledge. 

Loaer,  All  the  account,  my  loid,  that  I  cass 
give  is,  thai  the  day  before  Mr.  Cony  died, 
l>r.  Conquest  did  come  to  me  to  desire  to  ev 
with  him,  and  by  the  way  (as  he  related)  tM 
me  the  manner  of  his  fits,  and  what  be  thought 
was  the  oceasioo  of  them ;  and  in  this  dis- 
course we  continued  till  we  came  to  hb  lodf* 
ing9,  where  we  found  him  in  his  bed;  and 
when  he  was  up  Dr.  Conquest  ivpeated  what 
he  had  told  me  before,  and  he  acknowledged 
all  that  to  be  true :  I  myself  asked  him  maujr 

2uestioDs  liow  he  found  hmiself c  he  said,  those 
tt  came  upon  him  suddenly  by  sickness  upon' 
his  stomach ;  hm  there  was  nee  any  discourse 
in  my  hearing,  of  any  bruise  or  hurt  that  way, 
nor  liad  I  any  reason  to  suspect  any  such  thing 
should  be  the  cause  of  his  illness,  for  he  had 
no  symptom  of  a  fever  upon  hiin,  either  ia 
tongue,  pulse,  or  urine,  which  would  have 
been,  had  be  owed  his  distenlper  to  any  thing 
of  that  kind.  Tlie  next  day  I  was  sent  for  to 
him  early,  but  my  necessary  attendance  on 
other  patients  would  not  let  me  come  quickly 
to  him  ;  when  I  came  I  found  him  dying,  and 
seeing  no  hopes  of  his  recovery,  left  him;  J* 
wns  drsired  to  he  present  at  the  dissection ^ 
hut  heciune  of  the  rumonr  of  this  business,  I 
said  It  would  be  a  troublesume  matter,  and 
therefore  would  purpovly  avoid  iL 

L.  H,  Si.  So  you  did  net  see  him  dissected  ^ 

homer.  No,  my  lord,  I  dki  four  being 
troubled,  and  would  have  avoided  it,  but  could 
not,  it  seems,  for  I  am  here  oome  to  testify 
thi4. 

L.  H,  Si.  Did  he  use  any  words  to  yew 
wliibi  he  was  sick,  complatnmg  of  any  abu^e 
or  wrong  offered  him  by  beating  or  kicking  i 

Linerr.    No,  my  lord. 

L.  H,  St,  How  long  vras  it  befoire  he  died 
that  jou  saw  himf 

Linpfr,  It  was  on  Saturday  at  four  of  the 
clock  in  the  afternoon,  and  he  died  on  $un^ 
day  at  noon. 

X.  H.  Si.  And  when  yon  came  to  see  him 
again,  you  found  him  dying  ? 

Lower.    Yes,  my  lord. 

L.  11.  St,  But  you  srf^  nil  the  time  you 
were  \%ith  him,  you  saw  no  symptom  of  a  foi'ee 
on  him  \ 

Lower .    No,  none  at  all,  my  lord.         • 

L,  H^Si,  I  then  ask  you  this  question, 
doctor,  can  any  man  be  mortally  hurt  and 
bruised,  whereof  he  may  languish,  and  not 
have  a  fever  f 

Jjomer,  According  to  my  knowledge  and 
experience,  my  lord,  utfually  and  most  ooei* 
monly  upon  a  mofuU  bruise,  au  inlauMnation 
follows,  and  that  infiammation  ^nusis  a  feses^ 
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which  vili  be  e? ifient  in  the  pitient's  pnhe, 
dr  tongue,  or  water;  but  none  uf  these  I  found 
so  allecteti  with  Mr.  Cony. 

L.  If .  St,  Have  ywi  any  thing  to  say  to 
thiy  gentleman,  Mr.  Attorney  ? 

Ait,  Gtiu    No,  my  lord. 

jL-H.  St,  Where  then  are  the  rest  of  yoar 
witnesses  ?  My  lord  of  Pembroke^  Will  you 
oaU  any  more  evidence } 

E,  ofF,    Yes,  my  lord,  Mr.  Raven. 
'  L.  a,  St,    Dr.  Conquest,  pmy,  before  you 
go  ;  ydu  say  you  told  Dr.  Lower  oif  Mr.  Cony's 
Its  before,  were  they  the  same  with  those  he 
had  in  his  last  sickness  ? 

Conquest,  Yes,  ray  lord,  the  same  fainting 
fits. 

X.  H.  St,  And  you  imputed  them  to  the 
same  caase  ? 

Coftpt^ssl.  Yes,  m]r  lord,  to  his  hard  drink* 
iag  wine,  and  strong-waters,  and  then  great 
quantities  of  small-kMor ;  I  told  his  landlady 
often  it  would  kill  him,  but  I  could  never  get 
him  to'be  regular,  nor  take  any  advice. 

L,  H,  St,    Hath  your  lordship  any  more 
witnesses  ? 
'    E,  ofF,    Mr.  Raven,  my  lord. 

L,  H.  5^.  Come  forward,  Mr.  Raven,  and 
speak  out. 

Bawen,  I  viewed  the  body,  my  lord,  before 
and  wlien  it  was  opened,  and  it  was  reported 
to  me  that  there  was  a  bruise  in  each  side  of 
the  belly,  of  which  thereupon  J  took  a  stricter 
view,  and  could  6nd  no  blackness  nor  blue- 
hess,  nor  marks  of  bruises;  upon  which  the 
body  was  opened,  and  there  issued  ttience 
cbtted  blood ;  then  1  looked  upon  the  caul, 
which  was  withered  and  consumed,  and  the 
heart  was  as  loose  as  a  rag,  and  hif  lungs  stuck 
to  each  side  of  his  ribs ;  and  as  to  the  matter 
of  the  blood,  that  was  not  an  extraordinary 
thing,  for  it  is  known  to  physicians,  that  in  all 
natural  deaths  there  must  be  exiravasated 
blood  in  t he  lower  beHy. 

L,  U,  St,  How  did  you  think  there  came 
to  be  that  quantity  of  blood  there } 

Raven,  This  blood,  I  think,  my  lord,  most 
beextrarvasated  by  the  violence  of  his  gripes,  for 
it  is  proved  he  drank  a  great  quantity  or  claret, 
and  afterwards  of  small-beer,  which  set  the 
blood  upon  a  fermentation,  that  set  bim  a  vo- 
iniiaiig ;  hr  the  violeoce  thereby  u»ed  to  nature 
this  blooci  was  thrown  down  into  the  belly ; 
but  in  all  natural  deaths,  if  there  be  not  so 
great  a  consumption  of  the  blood  that  there  is 
none  left,  there  most  lie  some  extravasaied ;  it 
is  a  dear  case. 

X.  H.  St,  My  lord  of  Pembroke,  hath  your 
lordship  amy  more  witnesses  ? 

£.  ^P.  Yes,  my  lord,  two  more,  Benjamin 
Long  and  William  Viner. 

X.  H,  St,  Who  does  your  lordsliip  begin 
withf 

E,  ef  P.    Long. 

L,  6,  St,  Do  yoo  bear.  Long,  yoo  must 
have  as  great  a  care  what  you  say,  as  if  you 
Kvere  upon  vour  oath. 

iMig.    A  little  before  this  btisinets  bap^ 


pened,  Mr.  Cooy  comes  tntd  my  house  at 
Covent-Garden,  and  said  he  was  verjr  ill ;  lie 
was  just  going  to  sit  down  and  missed  the 
chair,  and  had  like  to  have  fallen  down,  beinK> 
almost  in  a  swoon ;  whereupon  he  said,  send 
for  Dr.  Conquest  presently,  or  else  I  shall  die  s 
so  I  sent  my  servant  to  call  him,  who  fouad 
him  at  the  coffee-house:  When  be  came  in,, 
said  he.  Sir,  bow  do  you  ?  I  am  glad  foo  are 
come,  said  Mr.  Cony,  for- 1  era  very  ill ;   and 
there  were  two  gentlemen  came  in  with  the 
Doctor,  that  were  tlicn  going  to  the  play- 
house :  said  Mr.  Cony,  I  am  uken  with  tha> 
faintinie  fits,  and  fear  they  will  kill  me  ;  upon 
that  Dr.  Conquest  bid  him  have  a  care  •£ 
drinking,' for  it  would  ruin  liim. 

X.  H,St.    When  was  Uiis^ 

Lon^,    A  little  before  Christmas,  my  lord. 

X.  a,  St,    How  long  before  be  died  ?  > 

Lonff,    It  was  before  he  was  hurt? 

Lr  H.  St.    How  long  ? 

Long,    Five  or  six  weeks,  my  lord,  at  I  re- 
member ;  I  cannot  tell  exactly. 

X.  H,  St.    WeU,  and  what  followed  ? 

XoJi^.  Dr.  Conquest  would  have  him'ao. 
home  ca  bis  bed,  which  I  know  not  whether  be 
did  or  no,  but  ho  went  away  from  our  boose, 
and  ilie  doctor  said  he  would  send  bim  a  glister 
and  someot|)er  things  the  next  morning:  Aod 
this  is  all  I  can  say.  < 

X.  H.  St,    Is  that  all  you  can  say  ? 

Long,    Yes,  my  Lord. 

X.  M.  8t,  Why,  was  not  this  accident  dooe^ 
at  your  liouse } 

Long,  No,  my  Lord,  it  was  at  my  brotherV 
in  the  liaymarket. 

X.  IL  St,  Then  call  next  Viner;  what 
say  von  f 

twiner.  May  it  please  your  gracae,  I  aaa 
drawer  at  Mr.  Long's  in  the  liaymarket,  1  did 
see  my  lord  strike  him  with  his  hand,  and  that 
is  all ;  I  came  in  Just  as  he  struck  the  bIow,and 
captain  Savage  bid  me  keep  ont  Mr.  Goring ; 
which  while  I  was  doing  I  knew  not  what  wao 
done  more  ;  but  after  they  had  laid  kim  upon 
the  chairs,  they  charged  me  to  make  a  fire,  and 
look  after  him,  nnd  left  him  :  He  fell  down  di« 
vers  times  off*  the  chairs  ;  and  when  he  came  to 
himself  a  little,  I  a^ked  him  how  he  did  ?  He 
told  me  be  was  very  sick,  and  I  got  him  still  up 
again  u|K)n  the  chairs:  And  then  be  had  se- 
veral faulting  fits  in  the  room  ;  and  about  seven 
of  tlie  clock  in  the  morning,  we  sent  him  home 
in  a  chair  to  his  lodging.  The  same  day  at 
one  of  the  clock  be  sent  for  me^  to  know  what 
had  happened,  for  his  own  memory  would  not 
serve  him  to  tell  :•  I  did  not  think  fit  then  to 
tell  him  my  lofd  had  struck  him,  hot  tokl  bim 
he  had  many  falls  in  the  room  :  T^is  fits,  said 
be,  that  I  have  had  not  fongoinoe,  and*ilcotees 
with  my  hard  drinking,  and  «ot  baking  to  my 
self. 

X.  H,8t,    Hesuppooodittobeso.- 

Viner,    Yes  my  lord,  he  himielf^id. 

X.  M,  Si.  Did  yoo  oee'  aay  lord  Pembroke  > 
tread  tppoO' him- ? 

VUutr.    No,  my  lord,  I  only  saw  the  blow 
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nideuce,  my  Lords,  tlmt  hnifa  been  prodoeed 
for  the  kingtom>ke  h  unt,  ibat  the  ptiaaner  m 
the  bar  il  guittj  of  murder,  dotji,  mm-y  it  plcaac 
jMir  grace,  CODMM  nf  three  pacts. 

1.  It)  tha  liret  ara  cootaioe*!  ihoie  nMtlen. 
of  fact,  which  did  arise  at  ibe  time  wben  the 
poor  unroftunale  geutleman  came  into  nj  lard 
PctnhrDkc't  companj,  and  what  happmed  be- 
fore oi;  lord  of  Pembrske  did  depart  from  tltat 
place. 

2.  Tlie  Mcoad  part  nr  the  eridence  cODsbts 
uf  nutert  tliU  did  arise  \iy  conf^Mion  of  tbe 
parly,  and  hii  diK^iunia^  ntih  penon  who 
cnnie  to  visit  him,  or  were  with  him  durii^  tbe 
liuie  of  his  iickiiets. 

3.  The  thiid  part  dotli  ronnu  of  mataera 
ariuiig  nfter  hii  death,  upon  (he  nev  of  tbe 
bodj.  Under  (hew  Uiree  bendt  are  oiMipr«- 
beniled  all  the  king's  erideac^  and  wUb  hiMubie 
subiDiuion,  I  boinbljr  coaccire,  (bat  tbr  cti. 
dence  Aoth  n-ach  the  IndictmcDi,  wbicb  i\  for 
the  crime  of  wiirul  marder.  Uut  wben  I  har« 
hiimtily  ttaied  tbe  fact,  1  most  submit  it  to  (Le 

.of  toy  noble  lords.and  pcara. 

take  a  due  matbod,  I  smU  begin  wilb 


iw  v>  thote  rules  and  fMms,  wbicli  tbe  wisdoni 
of  the  lc(i*b)ture  lia*  established  as  tbe  be^ 
protection  of  the  libcrtj  and  tbe  kecurit  j  of 
■  he  subject.  But  the  conduct  of  counsel  in  tbe 
prosecution  of  crimiaals,  ought  to  be  very  dil- 
fercni  Irom  thai  wluch  is  repaired  fioED  tbein 
in  civil  actioQ*,  or  when  tbey  are  engaged  an 
tliestdaof  B  prisoDcr  ;  in  thelatter  COM*  tbev 
are  tbe  adibcatcaof  liieirdieatoni;,  and  speak 
but  by  bit  instruction  and  permiuion  ;  iu  (he 
furmer  they  ara  the  advocaies  of  public  jubtice, 
or  to  speak  mure  profcsuunally,  tbey  are  the 
sdvocatea  of  the  king,  who  in  all  crimiiMl  pni- 
teculiuos,  is  tbe  reprrseutatire  of  the  people ; 
and  both  the  kiuR  and  tl>e  coiuury  must  be 
belter sitis&ed  witb  the  ac<)«itial  of  ilw  iBn<»- 
CL'nt,  tlian  with  the  conviciioa  of  the  gniliy. 
Hence  in  all  criniinal  prusecutions,  especially 
wliL'.'e  tliepHsoitercaD  have  no  counsel  to  ple»d 
for  Him,  n  barrister  it  as  much  bound  to  disclose 
all  those  circaoUancei  to  tbe  jury,  and  to  rea- 
son upon  (bem  as  fully,  nbich  ara  favoorkUe 
(othcpriUncT,  as  those,  nbicb  arc  likely  to 
support  tbe  prosecutiun, 

*■  When  Ihu  note  was  written,  tbe  adit«r  t*a« 
net  aware  tliat  the  general  observatioiM  con- 
lai'ned  in  it  were  snnctioned  by  se  great  aatho- 
rities  asCiccro  and  Panatius.  Cicero  m«ke* 
tite  distinction  that  It  is  the  duty  of  tbe  judge 
to  puriua  tbe  truth  ;  bat  it  is  pefmiOed  to  an 
advocate  to  urge  wbat  has  noly  tbe  tamUaiice 
of  iL  He  says  he  would  twt  bava  vwuured 
liimteir  to  have  advaiwed  this  (especiiiHy  when 
be  was  writiog  upon  phihiaophy,)  if  h  bad  not 
also  been  tbe  opinion  of  tbe  grtnM  of  the  KoicB, 
pBDcetiui, '  Jodicis  est  semper  in  cautis  venm 
'  sequi  ;  patroni  nonaanqaam  Tenimiferetiaai 
'  si  minus  sit  veruw,  dtfewUra ;  yod    Mriheia 


■  aiMterem,  ntii  idem  [riaceret  giaiiMiw 
'  conpn  Paitmio.'    Cic.  d*  Of.  lib.  9.  c 
I 
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»  word  or  tvia  of  wliaa  Mr.  AttoriMjoGenertl 
wa5  pleased  to  hiut,  wbeii  be  opened  the  cause, 
that  is,  to  sbevf  what  murder  i%  a^d  wbereio 
we  conceive  the  evidence  oomet  up  to  ilie  Io<« 
dictmeot.  Murder  ia  oor  biw  is,  when  one 
man  kills  anotber  upon  malice  fore-tbougbt ; 
now  that  malice  is  comprehended  under  two 
particulars :  The  one  is  exprest  a  foroscr  ^nidge, 
discontent^  and  hatred  to  a  man,  to  lye  m  wait 
to  slaj  bim :  The  other  is  malice  impJieri,  and 
thai  is  when  a  person  will  come  and  fall  upon 
another,  and  kill  him  with  violence,  without 
anj  provocation ;  and  that  I  take  to  be  the 
case  now  before  jour  grace,  and  tliese  noble 
lords;  wliether  this  noble  lord,  the  prisoner  at 
the  bar,  be  guilty  of  murder,  under  the  head  of 
malice  implied,  having  killed  a  man,  without 
anjr  jirovocation  siven;  for  if  it  sliouTd  be  made 
appear,  as  I  humoljr  conceive  it  bath,  with  sub- 
mission, that  Mr.  Cony  did  receive  his  wound, 
whereby  his  death  came,  from  the  eari  of  Pem- 
broke, It  ia  with  our  law  murder. 

That  my  lord  of  Pembroke  did  invite  bim 
into  bis  company  is  sworn  by  four-witnesses  ; 
for  when  they  came  ioto  the  boose  they  did 
not  so  much  ns  enquire  whether  my  Lora  was 
there  or  no  ;  and  ivhen  my  lard  atjked  bim  to 
come  into  the  room,  Mr.  Couj^  did  excuse  it, 
in  a  manner,  by  having  his  friend  with  him ; 
pay  bring  your  friend  in  with  you,  said  my 
Lord  :  After  a  little  while  it  was  s^id,  there 
were  several  discourses  passed  between  my 
Lord  and  Mr.  Goring  concerning  play,  and 
their  families ;  but  the  third  witness  doth  swear, 
that  when  they  were  speaking  of  playing  for 
500/.  Mr.  Gonog  declined ;  my  lord  «f  Pem« 
broke  firat  called  him  idle  fellow,  and  that  oc* 
casioned  Mr.  Goring  to  give  that  language, 
which  was  not  so  fit  for  him  to  give  a  noble 
lord  of  his  quality.  But,  may  it  please  yoor 
grace,  let  the  discourse  between  Mr.  Goring 
and  my  hird  of  Pembroke  be  what  it  will,  the 
question  will  be.  Whether  or  no  the  party  that 
was  killed  gave  my  lord  of  Pembroke  any  pro- 
vocation, or  cause  of  discontent,  which  might 
nsake  him  five  him  that  blow  }  or  whether  or 
no  the  striking  or  kic;king  was  the  cause  of  his 
death?  That  comes  in  the  last  phMe,  for  I  am 
now  under  that  head ;  there  was  no  provoca- 
tion given  by  Mr.  Cony  to  mj  Lord  to  strike 
him,  and  four  witnesses  there  were  to  that,  the 
persons  by  at  the  time  when  it  was  given,  who 
all,  as  to  the  substance,  swear  the  snrae  tbmg, 
only  one  or  two  circumstances  come  from  some 
of  them,  that  do  not  come  from  all.  Mr. 
Savage,  a  man  of  quality,  and  an  honourable 
fomBy,  aweara,  Thai  at  the  time  when  Mr. 
Goring  was  put  out  of  the  room,  he  saw  the 
earl  of  Pembroke  (turning  his  face)  give  Cony 
a  blow  on  the  bead,  and  one  kick  when  he  was 
down.  Tbe  question  was  asked  him.  Whether 
he  kicked  him  upon  the  heUy ;  but  that  he 
ooold  not  answer  to :  He  likewise  doth  parti* 
cnlarly  say,  after  the  blow  was  given  by  the 
carl  of  Pembroke,  that  slra^  him  down  lo  the 
ground,  be  saw  bb  knee  lifted  op  to  kick  bim, 
£%her  than  the  motkm  of  usunl  walking,  so 


that  some  violeaee  was  used  as  to  that. .  fir. 
Fita- Patrick,  though  th^  all  agree  in  substance, 
yet  he  hath  one  particular  mfiering  from  the 
rest;  he  saith,  That  when  my  lord  of  Pem- 
broke was  asked  why  he  struck  Mr.  Cony,  he 
answered,  Because  he  said  Mr.  Goring  suDuld 
not  go  out  of  the  room,  without  his  knowing 
some  reason  for  it[;  this  he  swears  the  earl  did 
•ny*  but  whetlier  it  was  so  or  no  is  the  question. 
Shelly  says,  No  siich  word  passed,  nor  doth 
Savage  speak  of  it:  But  be  tlmt  circumstance 
true  or  not  (for  all  the  witnesses  agree  in  sub- 
stance, and  may  not  be  able  to  Bjgree  in  aU 
circumstances)  yet  under  submission,  I  must 
leave  it  to  the  judgment  of  my  Lords  the  Peers, 
whether  that  he  provocation  suAcient  to  lay 
violent  hands  on  a  man.  Sheilv,  indeed,  sajrs 
the  words  were,  I  know  not  why  mv  friend  is 
turned  out  of  doors;  now  whether  these  are  % 
provocation,  such  as  in  judgment  of  law  cnn  bo 
deemed  suflEcient  to  lay  violeat  bands  on  a  maa 
to  kill  him,  is  the  oueetion,*  we  euppote  it  is 
not,  but  such  a  stroke  is  given  without  a  provo- 
cation, in  which  the  law  implies  malice.  This 
(may  it  please  your  grace)  is  the  sum  of  that 
which  I  numbly  take  the  boldness  to  remoabor 
your  lordsliip  of,  as  to  the  first  part  of  the 
evidence. 

Sdly.  The  second  part  as  upon  what  ariseth 
after  the  blow  was  given.  My  lord  of  Pei»* 
broke  at  that  tune  was  certainly  apprehensivf 
he  had  done  the  gpntleman  soma  wrong,  an^ 
that  is  evident  by  bis  care  of  him  after:  for  hie 
own  witness,  Vioor,  doth  say,  that  my  JU>rd  hit 
bim  make  a  fire  and  watch  with  him ;  surely  if 
my  Lord  had  not  been  eonscious  to  himself, 
that  he  bad  done  something  extraordinary  to 
the  person  of  that  genikmao,  that  caution  Iia4 
not  been  given  to  the  man;  But  besides  (my 
Lord)  there  are  little  cifcnmstaoces,  which  ore 
always  allowed  for  evidence^  in  such  cases, 
where  men  reoeive  any  wounds  to  ask  them 
questions  while  they  are  ill,  about  it,  who  hurt 
them.  Now  as  fee  ttiip  there  are  four  witnesses 
also.  Dr.  Bnioe,  Mr.  Hemes,  Mr.  Jackson,  and 
Alice  Aveiy. 

Dr.  Bruce  swears,  That  when  he  came  on 
the  Monday  to  enquire  of  Mr.  Cony  what  hie 
illnem  was,  he  did  complain  of  sorenem  about 
his  shoulders,  but  did  not  make  mention  of  the 
lower  part  of  his  belly,  or  any  discolonring 
there. 

But  Hemei  tlie  apothecary  says,  he  not  only 
complained  of  extreme  pains  in  his  slmulders, 
but  also  of  extreme  inward  soreness  in  the 
lower  part  of  his  beUy,  and  this  person  wfis  ft«- 
quently  with  him,  and  the  some  complaints 
came  from  him,  till  he  expired  his  last  breath: 

Jackson,  He  did  know  him  fi>r  a  long  time 
before ;  he  said  indeed.  He  had  abont  two  or 
three  months  before  a  faintiD|  fit  or  two,  but 
to  this  time  he  looked  upon  bun  as  a  healthy 


I 


*  As  to  the  law  concerning  the  sufficiency  of 
a  provocation  as  an  excuse,  see  the  seventh  He- 
8<Hotion  in  lord  Morley's  case,  ante,  p.  771. 
and  the  Notes  ther«  sUnded  to. 
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mioif  and  be  continued  i»ith  him  off  and  on  till 
he  died,  and  to  him  he  did  declare  he  had  re- 
ceived injory  from  the  earl  of  Pembroke,  though 
he  was  very  loth  cn  saj  what :  And  he  also 
uila  Yoar  lordships^  that  he  saw  the  blood  in 
hil  belly  after  the  dtasectioo,  which  he  imputed 
to  aome  hurt  he  had  received.  Indeed,  there 
is  a  chirur^eon  that  teUt  your  lordships,  that 
it  Ib  an  ordinnry  thing,  and  that  it  it  ao  in  all 
natural  deaths,  and  it  mi|^ht  be  occasioned  by 
his  drinking  tlie  beer,  which  made  him  vomit, 
and  conduided  with  these  words  (1  noted  them), 
It  ism  clear  case  ;  but  the  man  not  being  upon 
his  Oath,  and  giving  it  in  as  his  single  opinion, 
I  hope  will  not  bear  so  much  weight  with  your 
lordmips. 

The  nurse  that  was  continualljr  with  him  to 
the  last  moment,  swears,  he  did  continually 
complain  after  he  came  into  the  house,  of  pain< 
tdl  i>ver  his  body,  and  (as  she  saith)  continued 
in  his  senses,  and  the  right  use  of  his  nnder- 
atandiog,  ttM  his  last  breath,  but  principally 
complained  of  soreness  in  his  shoulder,  his  side, 
and  his  beUy,  and  did  likewise  often  mention 
my  lord  of  Pembroke's  ookindncss  to  him,  de- 
claring about  two  hours  before  he  died,  that  he 
thought  in  his  conscience  the  earl  of  Pembroke 
was  the  cause  of  bis  death. 
'  These  four  witnesses  swear  what  I  have  truly 
Mpeated,  for  I  wooM  be  very  unwilling  in  a 
^eause  of  Uood,  toroisrepeat  the  evidence,  either 
to  the  prejudice  of  a  just  cau^e  for  the  dead,  or 
to  preu  for  unjust  vengeance  upon  the  living,  it 
heme  my  duty  only  to  recollect  what  is  sworn, 
and  leave  it  all  to  your  lordsliip's  judgment. 

3rdly.  We  have  that  wliicn  is  evidence  in 
law,  upon  the  view  of  the  body  after  his  death. 
It  was  viewed  legally  by  a  jury  of  indifferent 
persons,  (ommoaed  by  the  coroner,  three  of 
then  being  prodnoed  to  swear,  that  there  were 
•*  grent  many  visil»le  bruises  upon  the  body,  and 
awellinp  aH  abont :  and  for  the  discolouring  of 
the  parts  bruised,  Uoherts  swears,  the  patch  w.is 
abotit  the  breadth  of  his  hand :  Rrown  likewise 
swears,  that  he  was  black  and  bine  up  and  down 
the  bodjr  in  broad  patches :  thcfc  are  jnrvmen, 
disinterested  persons.  **  It  is  true,  Mr.  Cony's 
brother,  the  last  witoe«<^  for  the  king,  saith.  lie 
kn^w  nothing  of  the  busiiiew,  for  bis  brother 
would  never  acknowledire  aay  thing  to  him ; 
but  someihiiig  that  he  ape «k^  ts  vrt-y  material. 
That  Dr.  Conquest,  my  lord's  witness,  Coming 
out  of  the  chamber  one  day,  seemed  angry,  and 
to  have  tnken  some  distnfttp,  as  if  he  were  nt'g- 
lected,and  used  an  expression,  which  \o«ir  lord- 
ship may  remember,  upon  Mr.  Con/s  a».king  i 
him  what  ailed  his  brother,  he  ronhl  not  tell,  lie  I 
said,  It  miglit  be  a  Pern  broke- kick.  An«J  this 
is  tJie  sum  of  the  evidence  for  the  kinj:.  I 

For  the  evidence  on  the  other  side,  I  think 
the  substance  of  if  is  only,  That  this  i;entleman 
was  used  fo  have  faintifig  fits,  and  those  occa- 
sioned, as  the)r  think,  by  tiis  hard  drinking,  and 
that  might  brm*  his  death*  upon  him  ;  but  ihey 
oflcr  no  C'lupter  proof  of  ilie  fact. 

But  the  fjacsrion  is  now,  Whether  or  no  thi^ 
man  came  to  Ihs  deati  »>y  other  means:  for  it 


IS  no  argument  to  say,  becsinse  a  man  is  siek,  ir 
is  lawful  to  kill  him  :  but  we  are  to  eoqatre, 
whether  he  cnme  to  bis  death  by  those  blows 
riven  hhn  by  the  prisoner  at  the  bar?  if  then  it 
he  admitted  that  the  blow  was  the  cause  of  his 
death,  and  the  kicks  withal,  I  humbly  then  sub- 
mit to  your  lordships*  consideration,  whether 
the  king's  evidence  linth  not  reached  up  to  the 
indictment :  Here  is  murder  with  malice  im- 
plied  by  the  law,  for  there  is  no  colour  of  plead- 
ing a  provocation  of  the  blow,  to  be  the  cause 
of  his  death.  Now  whether  or  no  it  be  so,  I 
humbly  offer  these  reasons  for  the  affinnation ; 
this  man  was  not  looked  upon  to  be  a  man  in 
that  condition  as  to  be  a  dying  man,  before  the 
blow. 

Ohj.  ^ut  he  was  a  great  drinker;  that 
brought  him  to  those  fits,  aod  that  hastened 
his  end. 

i^Rjn*.  Though  he  was  so,  yet  from  the  in* 
stant  that  he  did  receive  the  blow,  be  never  had 
any  ease  till  be  died,  insomuch  that  Mr.  Savage 
tells  your  lordships,  be  took  him  up  immediate* 
ly  after  my  lord  kicked  bim,  and  he  was  some 
minutes  before  he  could  get  him  to  life  ajrain, 
and  then  he  could  not  keep  liim  from  faint- 
ing again  :  so  that  upon  the  circumstances  of 
'  what  the  witnesses  for  the  prisoner  lutve  said, 
and  the  evidence  offered  in  behalf  of  the  kins, 
if  this  Were  the  cause  of  his  death,  we  leave  it 
to  your  lordships'  consideration,  whether  it  be 
not  murder  in  this  noble  lord  the  prismier  ac 
tlie  bar :  to  that  determination  we  submit  the 
canse;  and  whatever  opinion  your  lordsijipa 
fthall  be  of  in  the  cause,  I  hav^  no  mora  to  saj, 
but  that  the  kind's  iifstice,  in  this  prosecution, 
was  suitable  to  the  law  given  by  the  Almighty 
in  the  infancy  of  the  world,  *  That  whosoever 
<  sheddeih  man's  blood,  by  man  shall  bis  blood 
«  be  shed.' 

• 

L.  H.  St,  Will  your  lord&hips  please  to  wiiU* 
draw  to  cousider  of  the  evidence  ? 

Then  the*  Lords  went  back  in  the  same  order 
they  came  in,  and  went  into  the  House  of  Lords  ; 
and  from  thence,  afttr  two  hwin  debate,  they 
returned  into  the  Court,  and  Proclamation  viaa 
made  as  Killoiwth: 

CL  ofCr,  Serjeant  at  Arms,  make  ProcU* 
mation. 

Sen,  O  Yes  !  mv  Lrd  high  steward  of  £u|(. 
laud  Lib  uKice  strait  ly  charge  I  h  and  c«.mmai)d- 
cth  all  manner  of  person^  liere  preseut,  tv>  keep 
silence  upoo  puiu  of  impri>oament. 

Then  his  Grace  spake  to  the  Peers. 

L.  H,  Si.  Vour  lordships  have  heard  the 
evi.lcnce  against  the  prisoner,  and  frr  hth»,  on 
both  sides ;  and  the  solemnity  in  this  rase  ia, 
that  your  opinions  are  to  be  delivered  *evemllr, 
in  the  ahsence  of  the  prisoner,  who  is  to  hear 
all  that  is  by  the  witness  or  counsel  said 
against  him,  but  is  to  have  his  judement  from 
the  High-Ste«*-ard. 

Upon  the  whole  matter  the  question  is  thia  • 
Whether  my  kird  of  Pembroke  be  Guillv  or 
the  feiopy  whereof  he  stands  indicted,  for'tfce 
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murder  of  Mr.  Cony,  or  Not  Guilty  ?  The 
order  of  your  opiiiious  being  delivered,  is  tu 
begin  witii  tbe  puisne >«roii,  and  lo  upwards, 
I  desire  timetu  take  your  lordships  judgments 
discuictlyy  and  I  desire  each  of  your  lordships 
to  speak  out,  that  I  oiay  hear  ii. 

X.  H,  Si.  My  iord  Buder,  what  is  your 
opinion?  Is  Philip  carl  of  Pembroke  and  Mont- 
Rotnery  goihy  ol  the  felony  and  jnorder  whereof 
he  stands  indicted,  or  not  guiJiy  ? 

X.  Butler,  Not  guilty  of  murder,  but  guilty 
of  mansUiughter* 

The  snine  question  to  ihe  rest. 

The  Lord  High  Steward  counted  their  num- 
bers. ^ 

L.  H»  St.  Six  of  my  lords  find  him  guiltv  : 
Eighteen  find  him  not  guilty :  Forty  find  hi'm 
guilty  of  manslaughter.  Call  for  the  prisoner 
to  the  bar. 

CL  ofCr,  Serjeant  at  Arms,  make  Procla- 
joatioo. 

Sir;.  O  Yes  !  Constable  of  the  To«(«r  of 
LoAdoo,  bring  forth  the  body  of  thy  prisoner 
Philip  earl  of  Pembroke  and  Monigomeiy,  on 
pain  and  peril  shall  foil  thereon. 

Then  the  Prisoner  came  in,  with  the  edge  of 
the  az  still  from  him,  and  his  grace  spake  to  him 
as  followtth : 

X.  H.  Si.  My  lord  of  Pembroke,  You  have 
l»een  indicted  for  the  murder  of  Nathanael 
Cony,  and  upon  your  arraignment  you  have 
pleaded  Not  Guilty,  and  have  put  yourself  upon 
the  judgment  of  your  peers ;  and  your  peers 
have  considered  what  hath  been  said  for  you» 
and  against  you,  and  tlie  judgmeot  of  mv  lords 
is  this^  That  you  are  guilty  S  manslaughter  far 


hilhug  of  Nathanael  Cony :  What  cm  you  say 
for  yourself,  why  judgoient  should  not  pass 
upon  you  to  die  accordiog  to  (he  Iqw  ? 

•E.  ^  -P.    I  claim  tbe  privilege  of  the  statuu 
<pade  m  that  case,  my  lord.      . 

L.  H,  Si.  You  must  have  ic,  my  lord,  if 
caunot  be  denied  you;  for  by  the  act  of  parlia- 
ment, where  cleigy  is  allowed  to  a  common 
person,  by  reading,  and  burning  in  die  hand,  a 
peer,  convicted  of  such  felony  is  to  be  delivered 
uithi^ut  either/  therefore  w©  cannot  deny  it 
you  :  But  your  lordship  muit  give  roc  leave  to 
tell  you,  that  no  man  can  have  the  benefit  of 
ihat  statute  but  once,  and  so  I  would  have  your 
lordvhip  take  notice  of  it  as  a  caution  to  you  for 
the  future. 

Your  lordship  is  now  to  be  ditchaiiged,  pav« 
ing  your  fees. 

Then  the  Prisoner  went  from  tbe  bar,  and 
his  Grace  by  ProclamaUon  thus  dittolved  his 
Commission. 

CL  of  Cr.  Serjeant  aC  ArmS|  make  Procla- 
t  nation. 

&7.  OyesOyes,Oyasl  My  Lord  High 
Steward  of  England  willeth  and  commandet^ 
all  persons  here  assembled,  to  depart  in  God'f 
peace  and  the  king's  from  this  place,  for  bis 
grace  doth  now  dissolve  his  Commission. , 
God  save  the  King. 

.  Then  his  grace  concluded  the  ceremony  by 
breaking  his  staff. 


*  See  ihe  Ca^s  of  Lord  Warwick,  a.  o. 
1699,  and  of  the  Ducbeu  of  King^oo,  ▲.  s. 
\77i>,p4fii. 


212.   Case  of  the  Constitution  of  the    Island  of  Jamaica  : 

SO  Charles  IL  a.  d.  i67S. 


XeI£  oonqaesi  of  the  Island  of  Jaonica  was 
effected  by  Cromwell's  forces  commanded  by 
Peou  and  Venables  iu  May  ld55.  And  in  the 
same  year  the  Protector  issued  the  following 
Proclamation  relative  to  that  island : 

<  Whereas,  by  the  good  Providence  of  God^ 
.'  our  fleet,  in  ibeir  late  expedition  into  Ame> 
'  rica,  have  possessed  themselves  of  a  certain 
'  island  called  Jamaica,  spacious  in  its  extent, 
\  commodious  in  its  harbours  and  rivers  within 
',  itself,  heolthful  by  its  situation,  fertile  in  the 
'  nature  of  the  soil,  and  well  stored  with  horses 
'  and  other  cattle,  and  generally  fit  and  wortliy 
f  to  be  planud  and  improved,  to  tbe  advantage, 

*  honour,  aud  interest  of  this  nation. 

'  And  whereas  divers  penons,  merchants 
'  and  others,  heretofore  convenant  in  plants 

*  tioos  and  trade  of  tbe  like  nature,  are  de- 

*  sirous  to  undertake  and  pcooeed  upon  planta- 
f  lions  and  settlements  upon  that  island ;  we, 
'  tbareibre,  for  the  better  enc^uragemant  of 
<  all  such  persons  so  inclined,  have/- by  the  ad- 

*  vice  of  oiu*  council,  taken  care^  not  only  for 
'  the  strengtheoixig  ud  securing  of  that  island 


from  all  enemies,  but  for  the  constituting  and 
settling  a  civil  government,  by  such  good  laws  - 
'  and  customs  as  are  and  have  been  exercised 
'  in  colonies  and  places  of  tlie  like  nature;  and 

<  have  appointed  surveyors,  and  other  public 
'  officers,  for  the  more  equal  distribuuoa  of 

*  public  right  aod  jusiioe  in  the  said  island. 

*  And,  for  tbe  further  enoouragenient  to  t£e 
'  industiy  and  gpod  aiecuon  of  such  personi^ 
'  we  have  provided  ami  given  orders  to  the 
'  commissioners  of  one  customs,  that  e^-ery 

*  planter,  or  adventurer  to  that  island,  shall  be 
''exempt  and  firce  from  paying  any  excise  or 

*  customs  ler  any  mannfactnrca,  provisions,  or 

*  any  other  goods  or  necessaries  which  he  or 
'  they  shall  transport  to  the  said  bland  of  Ja^- 

*  nuaca  within  the  space  of  seven  years  to  come 
'  from  Michaelmas  next;  and  alto,  that  sufli- 

<  cient  caution  and  security  be. given  by  the 
'  said  commissioners,  that  sach.  goods  shall  be 
'  delivered  at  Jamaica  oaly.    And  we  have 

<  also,  oot  of  our  special  consideration  of  the 
'  welfare  and  prosperity  of  that  island,  pro- 

*  vided,  that  no  custtwoa  or  other  tax  or  impost, 
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'  Im  laid  or  chai^  upon  uny  eoarooditjr  which 
^  tholl  be  the  fnrodaoe  and  native  growth  of 
'  that  island,  and  ahail  be  iiii|>orted  into  any 
'  of  the  dominioM  bdooging  to  the  cominoo- 

*  wealth ;  which  favour  ami  eieiDptioB  ihaU 

*  continue  for  the  space  of  t<>n  jrars,  to  begin 
'and  be  accounted  fiom  Michaelinat  oeai. 

*  We  have  alio  gifeo  our  special  orders  and 
'directions  that  no  embargo,  or  other  hiii- 
'  dnince,  upon  any  pretence  whatsoever,  be 
'  laid  upon  any  ships,  seamen,  or  other  pas- 
'  seagers,  or  adventurers,  which  shall  appear  to 

*  be  engaged  and  bound  for  the  suid  island. 

*  And  we  do  hereby  Airther  declare,  for  our> 
'  selves  and  successors,  that  whatsoevec  other 

*  favour,  or  immunity,  or  protection,  shall  or 
'  nay  conduce  to  the  welfare,  strenech,  and  im- 
'  proyement,  of  the  said  island,  sliaU  firom  tiae 
'  to  time  be  continoed  and  applied  tbereuoto. 

^  *  Girrn  under  our  hand,  &c. 

•  Olivee,  Protector/ 


NotwiihsUndiog  what  is  mentioned  in  this 
Instrument  respecting  a  Civil  Government,  it 
ifppears  that  the  totintry  remained  under  miti- 
^rygp^tnment  fmm  the  eonquestofit  until 
the  HestoTntion.  Upon  that  event  Colonel 
lyOyley,  who  had  tlien  the  chief  command  un- 
der a  commission  from  the  Lord  Protector,  and 
who  it  appears  was  much  beloved  in  thelsland, 
was  confirmed  in  that  command  by  acommis- 
sion  rVom  king  Charles,  dated  the  IJth  of  Febru- 
ary, 1661. 

Uis  commissioD,  which  recites  the  king's  de^ 
sii«  lo  give  all  protection  and  encooragement 
to  tiie  people  of  Jamaica,  and  to  provide  for 
Its  security  and  good  government,  empower 
hira  to  uxecute  his  trust  according  to  such 
powers  and  authorities  as  are  contained  in  his 
<»fiimis8joo  and  the  instructions  juinexed  to  it 
and  siMjh  as  should  from  time  to  time  be  given 
to  Imn  by  his  majesty,  and  according  to  such 
good,  just,  ana  reasonable  customs  and  consti- 
tuuonsaa  were  ciercised  and  settled  in  other 
colonies,  or  such  other  as  should,  upon  mature 
advice  and  eonsideration,  be  held  necessary  and 
proper  lor  the  good  governmeat  and  securitv  of 
the  island,  provided  they  were  not  repognaot  to 
the  hiws  of  England.  *^  * 

It  fbrtber empowers  him  to  take  untobima 
Council  of  TVrive  persons,  to  be  elected  by 
the  people  a^Mordmg  to  the  manner  prescribed 
mthe  lustnic^s:  ami  byihe  adViceof  any 


»ri«.  with  power  to  idmh.i,t«Tu,r'd"**-    TL:^.^VL^J^  ?^^'^^  S'.^J '!^»» 


tones,  with  power  to  administer  oaths  ;  to  com- 
mami  all  the  military  forces  tn  the  island,  and 
pot  IB  force  aniheiecote  martial  hw  ;  to  erant 
cetnrtilssions,  with  the  advice  of  his  council 
for  the  BnHmgoat  new  trades  ;  and  to  do  and 
perform  all  other  orders,  which  might  conduce 

L^r.i^T'A'^  •^*.  i***"^-    '^  Wructions 
consist  of  fiftaea  articles  j 

11 J!^  ^"^5  '^L'*?* ?  ^^  commission  to  be  pub- 
lished,  and  the  king  proclaimed.  ^ 

The  thiH   rejrulates  the  mannerof  eleefm<^ 

^'^I'u^'.!^''"  ""^  ""**  ^  beebosenin! 
diifcpBntly,  by  as  soaoy  of  the  offitem  of  the 


'amy,  phuitera,  and  ioliabitaats,  a^  cooM  be 
conveatenUy  hdmkted  to  such  election,  eicber 
at  one  or  more  phwes ;  wbioh  said  peraooe, 
with  the  secretory  of  the  i&laAd,  who  was  tfaciv^ 
by  appointed  always  to  be  one,  were  establtsh- 
ed  a  council,  to  advice  and  assist  the  governor 
in  the  exccatioB  of  his  trust ;  and  fivo  were  to 
be  a  quorum. 

The  foortb  and  fifth  articles  direct  the 
taking  the  oaths  and  settling  judicatoriee  for 
the  civil  affairs,  and  affairs  of  the  admiimlty, 
for  the  peace  of  the  island,  and  detemuatne 
controversy. 

The  snth  directs  the  governor  to  discouote* 
nance  vice  and  debauchery,  and  to  encoorate 
mioistors,  that  Christtauity  and  the  Protestant 
B«bgioB  according  to  the  Church  of  England, 
migbt  have  due  reverence  and  eaerdse  amonc 
them.  ^ 

The  seventh  direcu  the  fortifications  nt  Catg. 
way  to  be  completed,  and  empowers  bimta 
compel,  not  only  soldiers^  but  planters,  to  work 
by  torns. 

The  eighth  directs  him  to  eneoorage  the 
planters,  and  to  aMure  them  of  his  majcsty'a 
protection  :  and  by  the  ninth,  he  is  to  cause  an 
accurate  survey  to  be  made  of  the  island. 

By  the  tenth  it  is  directed,  that  the  secr«. 
tary  shall  keep  a  register  of  all  plaotatione^ 
and  the  bounds  thereof;  and  that  aU  persnS 
»all  be  obliged  w  plant  a  proportionable  put 
thereof  witiiin  a  limited  time. 

The  eieveath  and  twelfth  direct  all  eaeo«. 
raeemems  to  be  girea  to  such  negroes  and 
others  as  shall  submit  to  thegovernmem,  and  to 
merehanu,  and  such  as  shall  bring  an  v  trade 
there ;  and  forbid  monopoliaing.     " 

The  thirteenth  dirrcts,  that  any  vessel  which 
can  be  spared  from  the  defence  of  the  island, 
shall  be  employed  in  fetching  settlen  from  anv 
other  colonies,  and  that  no  soldiers  be  allowed 
to  depart  witbont  licence. 

The  fourteenth  relates  to  the  keeping  of  tlM 
^ores  and  provisions  sent  to  the  island,  and 
the  fifteenth  directs  the  governor  to  transntr. 
from  ume  to  time,  a  state  of  the  island,  and 
all  his  proceedmgs. 

In  1668,  Lord  Windsor  was  appointed  go- 
veroor  of  Jamaica,  by  commission  under  Oie 
great  seal ;  which»  besides  containing  the  same 
powers  as  those  contained  in  col.  D*Oylev*s 
coinmiBMon,  directs  that,  in  case  of  Lord  WiimI- 

!:?L*A^J!!§  ;iifrT8  .^^  »'-".f  ^begovern- 


Of  them,  and  appoints  a  salary  of  3.000/.  per 
•nn.  payable  out  of  the  exchequer. 

His  ttistroctions  consist  of  twenty^two  arti- 
cles. The  first  directs  the  publication  of  hia 
commission  :  and  the  second,  the  appointment 
of  the  comieil  aocordmg  to  his  con^'SMion  and 
the  instructions.  Butit  most  he  observed  onoa 
this  article,  that  no  directions  whatever  Vire 
fr*^^  .  '"  *•  commission,  which  refort  to 
2!i".T"^^?!l''  ^  ^  instructions  themselves, 
w  to  the  mode  m  which  the  council  dmU  bo 


ft 
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Tilt  third|  ^EPQftlii  fiftliy  fltx^  And  MirCBlh 
iirticlw  rtlftte  to  tke  admlniHititig  oMkSi  efts* 
bliihinKjiidicMafCB,  tnd  priding  for  the  ae- 
curity  oftbe  adjacent  isles. 

Tm  •ifhth  directs  enoouragenMnt  to  b«  git  en 
to  the  planters  to  remore  to  Jamaica  from  the 
other  cok>niee. 

The  ninth  directs  100,000  acres  of  land  to 
be  set  apart  in  each  of  the  four  qaarien  ofthc 
island,  as  a  rojal  demesne,  a  turroy  to  be  made, 
nnd  a  register  kept  of  all  grants^  and  a  miUtia 
lormed. 

The  tenth  directs  the  planters  to  be  encou* 
raged,  their  lands  confirmed  tmto  them  by 
grantf  miderthe  great  sent,  and  appomts  50,000 
acres  of  land  to  the  governor,  for  bis  own  use. 

The  eleventh  relates  to  the  enooumgement 
of  an  orthodox  ministry,  and  the  twelfth  esta- 
blishes a  duly  of  five  per  cent,  opon  all  exports 
after  tbe  eapiratioo  of  leven  years. 

The  thiitcenth,  fourteenth,  fifteenth,  and 
sixteenth  articles  contain  general  directions  as 
to  the  liberty  and  freedom  of  trade  (except 
with  the  Spaniards),  assbtanee  to  the  neigh* 
bouring  plantations  and  the  security  of  the 
kland,  by  oblijcing  pbint^n  to  reside  in  bodies 
together,  and  m  contiguous  htiiMifigs. 

TheBerenieentb  directs,  that  as  anencou- 
tegument  to  men  of  ability  to  go  to  the  island 
no  offices  shall  be  held  by  deputy  ;  and  gives  a 
power  to  the  governor,'  of  suspension  or  re- 
moval, in  case  of  bad  behat tour. 

The  nineteenth  empowers  the  governor  to 
grant  royalties  and  manors,  or  lordabtps,  tocan« 
tain  le89  than  five  hundred  acres. 

The  twentieth  empowers  the  gorerftor,  with 
advice  of  the  council,  to  call  assemhiies,  to  make 
laws,  and  upon  imminent  necessity,  to  levy 
mon^y ;  such  laws  to  lie  in  force  two  years,  and 
IH>  longer,  unless  approved  of  by  the  crown. 

He  also  carried  out  wiib  him  the  following 

PROCLAMATIOK. 

*  We,  bein{;  fully  satisfied  that  our  island  of 
'  Jamaica,  being  a  pleasant  and  most  fertile 

*  soil,  and  situate  commodtoosly  fi)r  trade  and 

*  commerce,  is  likely,  through  God's  hlessin^ 
'  to  be  a  great  beneiBt  and  advantage  to  this 

*  and  other  our  kingdoms' ami  domiiiions;  huve 
<  tiraoght  fit,  for  the  eitcooraging'  of  our  sub- 

*  jeets,  as  well  such  as  are  already  upon  the 
'  said  island,  as  all  others  that  shall  transport 
^  themselves  thither,  and  reside  and  plant  there, 
'  to  declare  nnd  publish,  and  wc  do  herehy 
'  declare  and  publi»h,  thtrt  thirty  acres  of  itn- 
'  prOTeahle  lands  shall  be  granted  and  allotted 

*  to  every  such  person,  male  or  female,  being 

*  twelve  years  old  or  upwards,  who  now  re- 
'  sides,  or  within  two  years  next  ensuing  shall 
'  reside,  upon  the  said  ishtnd ;  and  that  the 
'  same  shall  be  assigned  and  set  out,  by  the 
'  Governor  and  Courcil,  within  six  weeks  next 
'  after  notice  shall  be  given  in  writinj;,  sub- 

*  cribed  by  sach  planter  or  planters,  or  some 
'  of  them  in  behaltof  the  rest,  to  the  Governor, 

*  or  sueh  officer  as  he  shall  appoint  in  that 
'  belialfi  sigoifying  their  resolutions  to  plant 


*  there,  and  when  they  intend  to  be  on  the 
'  place ;  nnd,  in  case  they  do  not  go  thither 
'  within  six  months  then  iiett  ensuing,  the  said 
'  aHocmeot  shaU  be  void,  and  free  tn  be  asaigned 
'  to  any  oUier  planter ;  and  that  ev^y  of lier 

*  penon  and  penons,  to  tvbom  such  nssigiH 

*  ment  aball  be  made,  shall  liold  and  enjoy  flie 
'  said  lands  so  to  be  assigned,  nod  all  houses, 

*  edifices,  buildings,  and  indosures  tl»ereiip<m 

*  to  be  huik  or  maoe,  to  ihem  aiKl  tlieir  lieim 

*  fyt  ever,  by  and  ander  such  tenures*  as  is 
'  ttsnal  in  other  plantations    subject    to    us. 

*  Nevertheless,  tliey  are  to  be  obliged  to  serve 
'  in  arms  opon  any  insorreciion,  mutiny,  or 
'  fofeign  invasion.    And  that  the  said  assign- 

*  ments  and  allotments  shall  be  made  nnd  con. 

*  firmed,  tinder  the  public  seal  of  the  island, 
'  with  power  to  create  any  manor  or  manors^ 

*  and  with  such  convenient  and  suitable  ori- 

*  vileges  and  immonities  as  the  grantee  wiall 
'  reasonably  desire  and  requite ;  and  a  draught 

*  of  such  assignment  shall  be  prepared  by  oor 
'  connsel  learned  m  the  law,  and  delivered  lo 

*  the  Governor  to  that  purpose ;  ai»d  that  all 
'  fishings  and  ptscherie^,  and  all  copper,  lead* 
'  tin,  iron,  coals  and  all  other  mines  (except 
'  gold  and  silver)  witliin  sncfa  r^pectire  allot- 

*  ments,    shall    be   enjoyed  b^   the  grantees 
;  *  thereof,  reserving  oiHy  a  twentieth  part  of  the 

*  product  of  the  said  mines  to  oor  use.    And 

*  we  do  further  publish  and  declare,  that  all 

<  children  of  our  natural  bom  subjects  of  Eng- 

<  land,  to  be  born  in  Jamaica,  shall,  firom  iheir 

*  respective  oatbs,  he  reputed  to  be,  and  shall 
'  be,  free  denizens  of  England,  and  shall  hare 
'  the  same  privileges  to  all  intents  and  pur^ 

*  poses  as  our  free  born  subjects  of  En^sland ; 

*  and  that  all  free  persons  shall  have  liberty, 

*  without  interruption,  to  transport  theiirselves 
'and  their  families,  and  any  their  goods  (ex- 
■  cept  only  coin  and  bullion,)  from  anv  other 
'  dominions  and  territories  to  the  sai<f  island 

*  of  Jamaica.  And  we  do  strictly  charge  and 
'  command  all  pljaters,  soldiers  and  otheta, 

*  upon  tlie  snid  island,  to  yield  obedience  to  the 

*  lawful  commands  of  our  right  trusty  nnd  well 
'  beloved  Thomas  lord  Windsor,  now  our  go- 
'  yernor  of  our  said  island ;  and  to  every  other 
'governor  thereof,  for  the  thne  being:  under 

*  pain  of  onr  displeasure,  and  such  penalties  as 

*  may  be  infiicted  thereupon. 

"  Given  at  our  Court «  Whitehall,  Dec.  14. 

Fer  ipium  Regftn,'* 

This  Proclamation  wns  published  by  lord 
Windsor  upon  his  arrival;  but  nothing  else 
material  arises  out  of  his  short  administration 
worth  notice:  for  he  staid  but  two  months; 
and  left  the  island,  and  the  execution  of  his 
commission,  to  sir  Cliarles  Lyttleton,  who  bad 
been  appointed  lieutenant  governor,  and  who 
governed  with  tbe  advice  of  a  council  of  twelve 
appointed  hy  himself,  and  called  an  iti&emhly 

*  Fee  and  common  socage,  peymg  a  trifling 
f|uit  rent  hr  every  hulidrea  acres  yearly  to  the 
crow  A  • 
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cbftt  made  a  body  of  laws,  amongst  which  wos 
ooe  for  raising  a  revenue. 

Nothing,  however,  which  appears  to  be  ma* 
terial.  Its  to  the  form  of  the  constitniiooy  oo 
carred  during  his  ftdroiniscrationy  which  cQn*> 
linoed  about  twenty  montiis;  when  he  wes 
superseded  bj  the  tirrivtl  of  sir  Thomas  Mody- 
lord,  who  was  appointed  governor  in  chief  by 
a  commission  «nder  the  great  seal,  which  em- 
powered htm  either  to  constitute,  bv  his  own 
authority,  a  privy  council  of  twelve  persons,  or 
lo  continue  toe  old  one,  and  to  alter,  change, 
or  ougment  it  as  he  thought  proper ;  to  create 
judicatories;  and  make  laws,  orders,  and  con- 
stitutions, provided  they  did  not  extend  to 
taJ&eaway  any  right  of  freehold,  or  the  interest 
of  any  person  in  their  rif^hts  or  freeholds,  goods 
or  chattels,  and  that  they  were  transmitted  to 
bis  majesty  for  allowance  or  disapprobation. 

He  was  further  empowered  to  command  and 
discipline  all  military  forces,  to  use  martial  Uw 
upon  persons  in  military  service,  and  establish 
articles  of  war ;  to  create  courts  of  admiralty, 
acoordiog  to  such  authority  as  he  should  re- 
ceive from  the  lord  high  admiral ;  to  erect 
forts  and  fortifications;  to  establish  ports, 
cities,  towns,  boroughs,  and  villages ;  to  cfeate 
manors  and  lordships;  to  grant  charters  to 
.  bold  fairs ;  to  take  surveys,  and  keep  records 
of  all  grants  of  lands,  under  such  moderate 
quit- rents,  services,  and  acknowledgments  as 
be  should  think  fit ;  and  to  prescribe  terms  of 
culti ration  ;  and  grants  so  made  under  the  seal, 
jind  enrolled,  were  to  be  good  and  valid 
against  the  crown ;  to  grant  commissions  for 
finding  out  new  trades ;  to  pardon  all  offenoes 
except  murder  and  treason,  and  in  those  cases 
to  reprieve  for  twelve  months. 

He  was  also  empowered,  with  the  advice  of 
the  majority  of  council,  (o  frame  a  method  for 
.  establishing  Keneral  assemblies,  and  from  time 
to  time  to  call  such  assemblies  together,  and 
with  iheir  consent,  to  pass  all  manner  of  laws, 
reserving  to  himself  a  negative  voice ;  as  also, 
upon  imminent  occasions,  to  levy  money. 
These  laws  not  to  extend  ta  taking  away  any 
.  ooe*a  freehold,  or  to  the  loss  of  a  member,  and 
to  be  in  fiiroe  only  two  years,  unless  approved 
and  confirmed  by  the  crown. 

This  commission  appoints  a  salary  to  the 
governor^  of  one  thousand  pounds  per  annum, 
payable  oot  of  the  exchequer^ 

The  instructions,  which  consist  of  twenty  ar- 
ticles, relate  to  the  eucouraecmeot  to  be  given 
to  planters  to  come  from  the  other  colonies ; 
to  the  allowance  settled  upon  himself  and  the 
other  officers ;  and  extend  to  most  of  the  points 
contained  in  lord  Windsor's  instructions :  but 
direct,  that  the  measure  of  setting  out  the 
400,000  acres,  as  a  ro^ al  demesne  shall  be 
.  suspended ;  that  no  duties  shall  be  laid  in  the 
iibmd  upon  the  import  or  export  of  any  goods, 
for  31  years,  nor  shall  any  duty  be  laid  Ijere 
upon  the  produce  of  Jamaica  for  Bvt  yean. 

By  these  instructions  it  appears,  that  tlie 
crown  allowed  9,^00/.  per  annum  lor  the  sup- 
port of  government;    and  what  was  wanted 


Over  and  abote^  was  to  be  made  good  by  a 
dtttj  on  strong  liqoort ,  either  made  or  import- 
ed, to  be  leviMl  by  the  authority  of  the  govetnbr 
and  council. 

In  July,  1664,  sir  Thomas  Modyford  iaaaed 
writs  for  eleoking  two  aas«mbly-men  for  cacb 
parish ;  which  amembly  met  in  October  foUow- 
iiig. 

It  does  not  appieer  that  this  assembly  sat 
above  a  mouth  or  two,  before  tbey  were  dis- 
solved ;  but,  duriag  their  sessions,  tltey  passed 
a  body  of  laws,  which  was  transmitted  to  ibe 
Lord  Cbaocellor  to  be  laid  before  the  crown  ; 
but  which  were  not  confira^«ed. 

In  1670  sir  Thomas  Modyford  was  reoaUed, 
and  sir  Tbomat  Lynch  appointed  UentenaBt- 
governor  and  commander  in  chief,  with  the 
same  powers  as  sir  Thomas  Modyford  bad. 

On  the  1st  of  December,  1671,  he  Jasued 
writs  for  calling  an  assembly  to  coosiH  of  two 
persons  for  each  parish ;  which  mei  oo  tbt  8tb 
of  January .  and  sat  till  June  followiog,  when 
the  governor  dissolved  them,  after  having  pass- 
ed  a  body  of  laws,  which  were  transmitted  to 
England  but  were  not  confirmed. 

In  May,  1073,  sir  Thomas  Lynch  called 
another  assembly  ;  but  dissolved  it  after  sitting 
only  a  few  days ;  and  in  January  following,  a 
new  assembly  was  called,  which  met  the  18tb 
February ;  and  on  the  14th  of  March  a  new 
body  of  laws  was  passed,  which  were  traoa- 
mitted  to  England,  but  not  confirmed  by  the 
crown. 

On  the  3d  of  December,  1674,  lord  Vai^fhaa 
was  appointed  governor  of  Jamaica.  A  coiin«> 
dl,  consibiinp;  of  twelve  persons,  was  fiamed  in 
the  commission^  with  power  to  him  to  expel  or 
suspend  any  one  of  them,  and  in  case  of  vacan- 
cies to  fill  up  the  council  to  nine.  He  was  also 
empowered  to  call  assemblies,  according  to  the 
usage  of  tlie  island ;  and  with  the  cotindl  and 
assembly,  to  pass  laws,  which  laws  were  ro  he 
in  force  for  two  years,  unless  the  crown's  plea- 
sure was  in  the  mean-time  signified  to  tbe  con- 
trary, and  no  longer,  except  they  were  approved 
and  confirmed  within  that  time.  In  the  pass- 
ing of  these  laws,  the  governor  was  to  have  a 
negative  voice,  and  to  dissolve  any  assembly 
as  he  should  think  proper. 

Upon  lord  Vaugban  s  arrival  in  his  govern- 
ment, he  called  an  assembly,  which  met  on  tbe 
S6th  of  April,  1675,  and  passed  a  new  body  of 
laws. 

It  does  not  appear  when  this  assembly  waa 
dissolved ;  but  in  March,  1676-7,  writs  wera 
issued  for  a  new  assembly,  which  mei  oo  the 
S6th  of  that  month ;  and  having  passed  several 
other  laws,  they  were  dissolved  on  tbe  S6tb  of 
Jul^ :  and  the  laws  passed  by  both  aasembliea 
Imving  been  transmitted  to  England,  the  coon* 
cil  took  them  into  their  consideration,  and 
after  frequent  deliberations  upon  them,  and 
many  alterations  proposed,  ibey  were  referred 
with  the  coundl's  observations  upon  them,  to 
tbe  Attorney  General,  to  consider  tberaof,  and 
to  form  a  new*body  of  laws  for  tbe  good  g^ 
vemmcnt  of  tbb 
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With  these  laws,  the  council  took  into  con- 
sideratiou  the  state  and  constitution  of  Jaaai'^' 
ca,  and  made  two  Reports  upon  it.  [See  the 
two  first  Articles  in  the  Case  below,] 

These  Reports  having  been  confirmed,  a  com- 
mission passed  tlie  i^reat  seal,  constituting  lord 
Carlisle  governor  of  Jamaica ;  bj  which  and 
by  the  msi ructions  annexed  thereto,  [^ee  the 
third  and  fourth  Articles  in  the  Case  below.] 
the  form  of  government  proposed  in  the  coun* 
cil*s  report  was  adopted  and  established.* 

Upon  lord  Carlisle's  arrival  in  his  govern- 
Aient,  he  found  the  people  very  much  dissatis- 
fied with,  and  averse  to  this  new  form  of  go- 
vernment ;  as  will  better  appear  by  bis  letters, 
[inserted  in  the  Case  below.] 

The  right  honourable  the  Lords  of  the  Conn- 
mictee  for  trade  and  plantations  having  this 
day  presented  to  the  Board  the  ensuing  Ue- 
porty  viz. 

May  it  please  your  majesty  ; 
We  having,  according  to  the  trust  reposed 
in  us  in  reference  to   your  majesty's  planta- 
tions, taken  into  consideration  the  present  state 
and  goremmentof  the  island  of  Jamaica,!  par- 

*  <<In  the  beginning  of  1078,"  says  Ed- 
wards, '*  a  new  system  of  legislation  was 
adopted  for  Jamaica.  This  system  was  nearly 
founded  on  the  plan  of  the  Irish  constitution 
under  Poyning's  net ;  and  in  order  to  enforce 
it,  the  earl  of  Carlisle  was  appointed  chief  go- 
vernor of  the  island.  The  pnvy  council  of 
England  prepared  a  code  of  laws,  and  a  bill  for 
settling  a  perpetual  revenue  on  the  crown, 
which  his  lordship  was  to  offer  to  the  assembly ; 
requiring  them  at  the  same  time  to  adopt  the 
whole  code  without  any  anieadment  or  altera- 
tion. The  heads  of  all  bills,  except  those  re- 
lating to  money,  were  to  be  sent  to  hisnajesty 
after  they  had  been  suggested  by  the  governor 
and  council ;  if  the  king  approved  them,  ihey 
were  to  be  returned  under  the  great  seal,  in  elie 
form  of  laws,  and  passed  by  the  general  assem- 
bly ;  which  was  to  be  convened  for  no  other 
purpose  than  that,  and  voting  the  usual  sup- 
plies, special .  orders  from  England  being  ex- 
cepted. 

**  The  most  probable  opinion  respcctinir  the 
origin  of  this  project  seems  to  be  this.  In  the 
year  1663,  the  assembly  of  Darbadoes  were 
persuaded  by  very  unla^vful  means,  as  will  be 
ahewn  hereafter,  to  gr^nt  a  per|fetaal  revenue 
to  the  crown,  of  four  and  a  half  per  cent,  on 
the  gross  produce  of  that  island.  The  Jamaica 
planters  steadily  refused  to  submit  to  a  similar 
imposition ;  and  this,  it  is  likely,  suggested  in 
the  mind  of  the  king  the  idea  of  depriving 
them  of  their  constitutional  franchises,  as  a  pu- 
nishment for  their  non-compliance.  Fortu- 
nately, however,  neither  secret  intrigue  nor 
•pen  violence  was  attended  with  success." 

t  As  to  the  operation  of  the  laws  of  Eng- 
land within  Colonies  conquered  by  the  arms 
of  Bngland,  See  the  Case  of  Hall «.  Campbell 
a.  j>.  1774,  and  the  Notes  to  thnt  Cnse,  in/ra. 


ticularly  such  matters  as,  from  th«  nature  of 
affairs  as  they  now  stand  there,  we  have  jodtfed 
necessary  to  be  recommended  to  the  rightho* 
nourableihe  earl  of  Carlisle,  whom  your  ma- 
jesty has  been  pleased  to  nominate  and  conatii 
tute  governor  of  the  said  island  ;  and  haTiog^ 
after  several  meetings,  agreed  opon  the  follow.* 
ing  particulars,  we  most  humbly  crave  Jeave  to 
lay  tWm  before  your  majesty,  for  your  royal 
determination. 

The  first  pdint  that  did  occur,  roost  worthy 
to  be  contioered  by  us,  was  the  power  and 
manner  of  enacting  laws  for  the  civil,  military, 
and  ecclesiastical  government;  and  opon  taking 
a  view  of  what  h^  been  practised,  since  your 
majesty's  Iroppy  restoration  in  the  legislation,  we 
find,  that  the  methods  and  aut^Mritiea,  for 
the  framing  and  ordaining  the  said  laws, 
have  been  only  such  as  were  directed  by 
your  royal  commission  unto  year  majesty^ 
several  governors,  or  prescribed  by  the  inslroc*' 
tions  given  them  from  time  to  time;  and  that 
as  the  constitution  and  exigency  of  affisirs  havQ 
often  changed,  so  your  majesty  has  tlioughc  &t 
viirioosly  to  adapt  your  royal  orders  thereitnio; 
and  by  the  last  commission,  given  unto  the 
lord  Vaughan,  voor  majesty  was  pleosed  to 
empower  his  lordship,  with  the  advice  of  your 
majesty's  council,  from  time  to  time  to  summon 
general  assemblies  of  freeholders,  who  have 
authurily,  with  the  advice  and  consent  of  the 
governur  and  council,  to  make  and  ordain  laws 
ror  the  government  of  the  island  ;  which  laws 
are  to  be  in  force  fur  the  space  of  two  years, 
except  in  the  mean  time  yonr  majesty's  pJea^ 
sure  oe  signified  to  the  contrary ;  and  no  longer, 
unless  they  be  confirmed  by  yonr  majesty 
within  that  time.  Having,  therefore,  diaeden 
our  thoughts  towards  die  consequences  and 
effects,  which  have  been  produced  or  may  asise 
from  Uiis  atilhority  derived  unto'the  said.fose* 
holders  antl  planters,  which  we  observe  to  hav# 
received  a  daily  increase  by  the  resolutions 
they  have  taken,  less  agreeable  to  yonr  miw 
jesty's  inteution,  we  do  most  humbly  oStr  oua 
opinions,  tiiat  the  laws  transmitted  by  the  lord 
Vauifhnn,  which  are  now  under  consideration 
in  order  to  be  enaoied  by  your  majesty,  may 
be  entrusfed  in  the  hsnds  uf  the  earl  of  Carlisle, 
who,  upon  his  arrival  in  the  island,  may  ofier 
them  UTitn  the  next  assembly,  that  they  may 
be  consented  unto  as  laws  originally  coming 
from  your  majesty ;  and  tliat,  for  the  future, 
no  legislative  assembly  be  called  without  your. 
mi^ei>ty*s  special  directions;  but  that  upon 
emergencies,  the  governor  do  accpiaint  voor 
majesty  by  tetters,  with  the  necessity  of  cabing 
such  on  assembly,  and  pray  your  majesty's 
consent  and  directions  for  their  meeting;  and 
at  the  same  time  do  present  unto  your  majesty 
a  scheme  of  such  acts  as  he  shall  think  fit  ana 
necessary,  that  your  majesty  may  •  take  the 
same  into  consideration,  "and  return  them  in 
the  form  wherein^your  majesty  shall. think  fit 
that  they  be  enacted ;  that  ihegofemor,  upon 
receipt  of  your  mi^esty's  commands,  sfaaiii  than 
suminvn  an  vnmMj,  «ud  propose  the  snid 
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CovtBtiy  d«  picpars  a  coMmitnoo  mm!  UMtntc- 
UoM  for  bit  im^«ij'ft  rojal  signature,  lor 
the  evl  of  CHrliUe,  accurding  to  the  teupr  of 
Um  Mid  report* 

At  the  Coort  at  Wbkehall,  Tc\k  15,  1677-8. 

Preicntp  the  Ki2vo*5  most  excellcnt  USajest^  in 
Coancit.  Upon  reading  this  d«^  at  \kr 
Board,  a  Report  ffom  tluf  Bi^tt  floo.  tlie 
Lords  of  the  Committee  for  Tra^  and 
PlaDtacioniy  in  the  words  follnMrMig: 


laws  foffiMff  GQaMlt»M  tliat  tha  8MM  matkad, 
in  legislatura  iBatltn»  be  made  u«e  of  id  Ja> 
maica,  as  m  Ireland,  according  to  ibe  form 
Bf«Kfibcd  by  Pojaiog's  law  j  and  that  tber»» 
iM«  the  prescDl  style  of  eoacnag  laws.  By  ike 
mterttor,  ootinctlt  and  representatives  of  the 
Cooimoat  asMnbledy  be  coaverMl  iuto  the 
style  of,  Be  it  enacted  by  the  king's  most  ea- 
ctUent  flsajesiy,  by  and  with  the  ooosent  of  the 
General  Assembly. 

We  arefertbrr  of  o^ioo,  that  ae  escheats, 


forfeitures,  er  peaaliies,  beMitioned  in 

the  said  laws,  to  be  applied  to  the  public 


•f  the  island  ;  and  thai  your  mnjesty  do  io- 
Mrwet  your  ggveraor  to  dispose  thereof  for  the 
.loppert  of  the  i^ovcmment.  It  is  aUo  our 
opinion,  thai  is  all  laws  for  levying  of  money» 
Ml  raisiag  a  pvblie  reveoue,  the  clauses 
whemby  she  said  leviee  are  appropriated  unto 
Ibe  pniinc  use  of  the  island,  without  any  mea* 
lioaiaade  of  yoar  majesty,  or  unto  year  ma- 
jcety  for  the  said  |Miblic  use,  are  so  for  dero- 
gatory to  yoer  majesty's,  right  oi  sovereignty, 
that  they  ought  to  be,  for  the  fuiorOt  altered 
and  BMe  agreeable  to  the  style  of  England. 

We  do  libewtsr  oder  it  unto  your  msjesty  as 
necessary,  thai  no  minister  be  received  in  Ja- 
nwicn  witboat  licence  from  the  right  reverend 
the  leed  bishop  of  Loodoii;  and  that  none 
having  his  hudship's  licence  be  r^ected, 
wishotti  snfieient  eanse  alledged ;  as  also, 
that  in  the  direclien  ef  all  church  affiiirs,  the 
listof  be  admitted  into  the  respeoive  vee- 


And  whereas  it  bee  upon  senM  occasions 
proved  inconvenient,  that  the  members  U  the 
coancil  have  been  constituted  by  your  ma- 
jeslT'a  coonnission;  we  are  ofopiaioa,  thai 
for  the  future,  they  be  only  named  in  the  in- 
stmctioaa  of  the  governor;  for  the  ttrengih^ 
ening  ot*  whose  an&ioraty  under  your  msjesty, 
we  do  ofivr,  that  hemay  have  power  to  suspend 
any  of  the  said  members,  if  he  see  just  cause, 
without  receiving  the  advice  and  coiiseut  of  the 
ooundl ;  and  also,  that  none  of  (he  said  meo^ 
ben  tn  saspeedM*  or  by  your  msjesty's  order 
displsneJ,  from  that  trust,  way  be  permitted 
to  M  raeeived  into  the  General  Assembly. 

And  Vb«:ieas  notlun|  can  contribute  more  to 
thevrelforeefyonr  majesty's  island,  than  that 
all  means  be  fonod  oat  far  the  increase  of 
trade ;  we  do  oflier,  for  the  encouni^nient 
ihenof,  that  a  mini  be  allowed  in  Jamaica,  in 
•nch  maoncr  that  no  prejudice  do  arise  unto 
vov  majesty's  other  denunions,  or  tliat  wlmi 
hnUioo  ia  broughl  from  thence  mav  be  coined 
hem  in  Boglnnd ;  ptovidnd  that  aU  such  coins 
majr  base  ynnr  majeety's  royal  superscription, 
and  not  be  imposed  in  payoMni  eisewbeea.<^ 
▲U  which,  ac. 

Fiwcn,  FAVctnrosftftT, 

Dmibt,  Cnavm, 

WnaeasTCE,    H.  CovenTar, 
Bmi,  TAe.  IMbiee. 

His  m^eity,  taking  the  tame  into  coamdnm- 
tion,  was  plenstd  to  appeave  thofenf ;  and  did 
osier,  Xhegthe  ngbthoaoiebli  Mr.  Secsntary 


Mav  it  pleose  your  mv^sty;  Having  n> 
oeived,  on  Uia  l^b  of  January  laU  past,  from 
the  riglu  h<moursUa  Mr.  Secretary  Coventry, 
a  Draft  of  a  Commission  and  Instructious  fur 
the  earl  of  Carlisle,  whom  your  ronjcbty  has  ap- 
pointed to  be  your  governor  of  Jamatca,  and 
having,  af\er  several  additions  and  aliemtions, 
remitted  the  same  unto*  Mr.  Secretary  Covew* 
try  on  the  2d  instant,  we  crave  leave  to  offer  to 
jour  majesty  the  most  material  points  which 
did  occur  umo  us  upon  perusal  of  the  said 
draft ;  which  are  as  folio weth : 

1.  As  we  are  of  opinion  that  all  members  of 
council  in  Jamaica  may,  for  the  more  easy 
pctt^ing  of  lawto,  be  admitted  iuto  the  assemhlj', 
il  duly  elfcied  by  the  freeholders;  so  we 
cannot  bat  advise  your  m^gesty,  thai  as  well 
the  members  of  tlie  said  c(>uncd  snspeaded  hy 
your  m^esty's  governor,  ns  the  members  dis- 
placed by  your  majesty,  may  be  rendered  inca- 
pable, durmg  such  sutpeusien,  of  being  ad- 
mitted  into  the  assembly. 

2.  That  although  your  majetty  has,  by  an 
order  of  tJie  Idth  of  November  last  past, 
thoQgbl  6t  that  no  assembly  be  called  witbouL 
yoer  ma|esty  V  especial  leave  and  directions  ; 
we  think  it  very  nnportaot,  for  your  majcst^^s 
service,  and  satcly  of  the  island,  thai  in  case  of 
invasion,  rebellion,  or  some  otlier  very  urgent 
necessity,  your  majesty's  governor  mav  have 
power,  wiUi  the  consent  of  the  assembly,  lo 
pass  acts  for  raising  of  money,  to  answer  the 
occasions  arising  by  such  uigent  aecessiiies* 

3.  Thai  whereas  hitherto,  within  your  ma« 
jesty's  iahind  of  Jamaica,  tlie  Oaths  of  Alle- 
giance and  Supremacy  have  not  been  imposed 
on  persons  that  bear  any  part  of  the  gpvem* 
ment,  except  the  members  and  officers  of  the 
ooencil,  and  all  judges  and  justices ;  so,  for 
the  prevention  of  future  incoiiveniencies,  aad 
greater  aasuranr«  of  loyulty  towards  your  tna* 
jetty,  we  are  bomblv  of  opinion,  that  all  per* 
sons  elected  into  the  assembly  shall,  beibre 
their  sitting,  take  tlie  oatbs  of  allegiance  and 
supremacy,  which  vour  majesty's  governor 
shall  eemmissionale  at  persons,  under  tlte  seat 
of  llie  island,  to  administer  uoto  them,  and 
that,  without  taking  the  said  oaths,  aone  shall 
be  capable  of  sitting,  though  elected. 

We  ha^  likewise,  pursoant  to  your  majestv'a 
orders,  prepared  *  a  body  of  laws,  such  as  the 
righl  honourable  the  earl  of  Ca/li4e  may  be 
eospoweeed  to  carry  with  hiai,  aod  to  nfier 
uato  the  assembly  of  Jamaica  for  their  coosenu 
Whtneas  wedenoliiad,  since  your mige^y'n 

4 


1S6I  ]       STATE  TRIALS,  3D  Cbaalbs  U.  1 67S.— ^M^  Idttnd  4/JmmeM.      [4369 


happy  Restoration,  th«t  aoy  laws  transmitted 
from  joar  majesty's  plantatiunSy  bare  been 
confirmed  by  yoar  majesty,  cither  under  the 
[|reAt  seal  of  Kngland,  or  any  otber  s*gnifica- 
Uon  of  yoor  majesty's  pleasure  (the  act  pf  four 
and  a  half  per  cent,  in  the  Caribbee  islands 
only  excepted^  which  was  confirmed  by  the 
order  of  council);  and  th*e  intended  method  of 
onacting  laws  in  Jamaica  bath  not  as  yet  lieen 
pot  in  practice ;  we  humbly  crate  your  majes- 
tT*s  royal  determination,  whether  the  said  Laws 
shall  pass  only  by  order  of  your  majesty  in 
counaly  or  under  the  great  seal  of  Bneland, 
that  we  may  accordingly  be  enabled  6tly  to 
present  tbem  unto  your  royal  view. — AR  which, 

His  majesty  was  pleased  to  order,  that  Mr.. 
Sccrvtary  Coventry  do  prepare  lard  Carlisle's 
coonmission  and  instructions  concerning  these 
matters  accordingly :  and  as  for  the  laws  of  the 
said  island,  his  majesty  by  an  order  of  the 
board,  hath  been  pleased  this  dfty  to  declare 
bis  pressure,  that  they  shall  pass  under  the 
great  seal  of  England. 

Extract  of  King  CharUs  the  $eamd^$  ComrniS' 
iion  to  the  JBar/  ^  CarlUle. 

And  we  do  hereby  give  aud  grant  unto  you, 
nitb  the  advice  and  conient  of  the  said  coun- 
cil, full  power  and  authority  from  time  to  time 
as  need  shall  require,  10  summon  or  call  gene- 
ral assemblies  of  the  fr^ehoKlers  and  pUnters 
within  the  said  island,  and  other  the  territories 
uuder  your  goverument,  in  such  manner  and 
form  as  hAth  l>een  formerly  practised  aud  used 
in  the  said  island  of  Jamaica. 
.  And  our  will  and  pleasure  ii  that  the  persons 
ibereupon  duly  elected,  and  l»ving  before  tlieir 
•itttug  taken  the  oaths  (if  allejjriance  and  supre- 
macy (which  you  shall  obmmissionate  6t  per- 
sons, under  the  seal  of  our  island,  to  adniinis- 
^r ;  ^nd  without  taking  which  none  shall  be 
xapable  of  sitting,  though  elected)  shall  be  call- 
ed and  held  the  General  Assembly  of  the  said 
island  of  Jamaica,  and  other  uie  territories 
thereon  depending ;  and  shall  have  full  power 
end  authority  to  agree  and  consent  onto  nil 
such  statutes  and  ordinances  for  the  public 
pea<^,  welfare  qnd  good  government  of  the 
said  island,  and  other  the  territories  thereon 
•depending,  the  people  and  inhabitants  thereof, 
end  such  others  at  shall  resort  thereunto,  and 
for  the  benefit  of  our  heirs  and  successors,  as 
tiaviog  been  by  you  with  the  advice  and  oon- 
^nt  of  the  said  council,  framed  and  trans* 
nitted  unto  us,  in  order  to  be  here  enacted  by 
our  giving  our  consent  thereunto,  shall  be  by 
us  approved  and  remitted  unto  yon  under  our 
-great  seal  of  England ;  wliieh  said  statutes, 
laws  and  ordinances,  are  to  be  by  you  framed 
sM  near  as  conveniently  may  be,  to  the  laws  and 
statutes  of  our  kingdom  of  England* 

And  we  do  hereby  nevertbelesa,  antborise 
and  empower  you,  in  case  of  invasion,  rebel- 
lion or  some  very  great  necessity,  to  pass  an 
•d  or  acts  by  nod  witd  the  consent  ef  uie  Oe* 


neral  Assembly,  without  transmitting  the  same 
first  to  us,  to  raise  money  witlxin  the  said 
island  and  the  territories  within  your  govern* 
meat,  to  answer  the  occasions  arising  by  sucb 
urgent  necessities. 

And  we  give  you  likewise  full  power  from 
time  to  time,  as  you  shall  judge  it  necessary, 
to  dissolve  all  General  Assem biles  as  afore»aid« 

ilxtract  of  King  Charkt  tht  Second^s  Imiruc- 
turn  to  the  Earl  of  CarlUU. 

And  whereas  by  our  commission  we  have  di- 
rected, that  for  tlie  future  no  General  Assembly 
be  called  without  our  special  diiections ;  but 
that  upon  occasion  you  do  acquaint  us  by  let* 
ter  with  the  necessity  of  calling  such  an  assem- 
biy,  and  pray  oar  consent  and  directions  iot 
their  meeting;  you  shall  at  the  same  time 
transmit  unto  us,  with  the  advice  aud  consent 
of  the  council,  a  draft  of  such  acts  as  you  shall 
thiuk  fie  and  necessary  to  be  passed,  that  we 
may  take  the  same  into  our  consideratioo,  and 
raturo  them  in  the  form  we  ahall  think  fit  to  be 
enacted  in :  add  upon  the  receipt  of  our  con^ 
mands,  you  shall  then  summon  aa  assembly, 
and  propose  the  said  kiws  for  their  content. 

And  accordingly  we  have  ordered  to  be  de* 
livered  unto  you  lierewith,  a  certain  body  of 
laws  for  the  oae  of  our  said  island,  framed  in 
pursuance  of  other  laws  transmitted  onto  us  bj 
former  governors,  with  such  alterations  and 
amendments  as  we  have  thought  fit,  with  the 
advice  of  our  privy-council  here ;  which  upoo 
yoor  am%'al  in  our  said  island,  you  shall  offer 
unto  the  next  assembly,  that  they  may  be  con* 
sented  to  and  enacted  as  laws  origioally  com* 
ing  from  us. 

We  are  willing,  nevertheless,  that  in  case  of 
invasion,  rebellion  or  some  veiy  urgent  necee- 
sity,  yon  pass  an  act  or  acts  with  me  consent 
of  the  general  assembly,  withoot  transmitting 
the  same  first  unto  us,  to  raise  money  within 
the  said  island  and  the  territories  depending 
thereon,  to  answer  the  occasions  arising  by  such 
urgent  necessities. 

And  you  shall  take  care  that  the  present 
style  of*^  enacting  laws,  **  By- tbe  governor, 
council  and  representatives  of  the  Commons 
assembled,"  be  converted  into  the  kyle  of, 
<*  Be  it  enacted  by  the  king's  roost  excellent 
majastv,  by  and  with  thecooitnt  of  the  Geacral 
Assembly.'' 

Extract  of  a  Letter  from  th§  Earl  of  CarHiU 
to  Mr.  Secretary  Caveittry, 


I  have  spoken  with  several  of  the  wuuvh^ 
and  find  some  of  them  much  dissatiafied  at  the 
alterations  in  the  laws  and  manner  of  passing 
them,  particularl}^  at  the  latter  part  of  the 
dense  in  the  militia  bill :  *  but  that  in  all  things 

*  be  may,  upon  all  occasions  or  emerg^nciesp 

*  act  as  captain-general  and  goveroor  in  chief, 

*  accoiding  to  and  in  pursuance  of  all  the 

*  powers  and  authorities  given  ento  him  by  bis 

*  majesty's  commission ;  any  thing  in. ibis  case 
'  or  any  other  to  the  contrary  in  any  wise  not- 
<  withstanding ;'  which  they  ere  jealons  of,  ka 
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Atkinson,  to  wait  upon  your  lonlftliips.  Ho- 
was  secretary  to  sir  Thomas  Lyoch  and  my 
lord  Vaagiian,  and  lias  heeo  enoii^^h  acquaint- 
ed with  all  my  proceedings  since  my  arrivaj, 
80  is  perfectly  able  to  satisfy  your  lordships  in 
any  thing  you  may  de»ire  to  know  concerning 
the  place,  and  to  lay  before  you  all  the  several 
interests  of  bis  majesty  relating  to  iL 

My  lord4,  I  find  that  tt)c  present  form  ap- 
pointed for  the  making  and  passing  of  lawii, 
considering  the  distance  of  the  place, ^is  very 
impracticable,  besides  very  di& tasteful  to  the 
sense  of  the  people  here,  as  you  may  observe 
by  the  assscmbly's  address  to  roe ;  and  if  your 
lordships  will  please  to  move  his  majesty  to 
send  me  a  general  instruction  to  call  ani»ther 
assembly,  and  to  re-enact  and  make  what  laws 
are  fit  for  this  place,  I  could  then  order  the 
matter  to  conclude  effectually  to  his  majesty's 
service.  I  have,  by  Mr.  Atkinson,  sent  you 
the  drafts  of  such  bills  as  are  the  most  funda- 
mental,  and  chiefiy  concern  his  majesty's  in- 
terest; and  I  do  assure  you  that  I  «*-ill  not,  in 
any  material  point,  vary  from  them.  He  will, 
when  your  lordships  order  bioi  to  ntleml  you, 
lay  them  all  before  you,  and  I  bilieve,  give 
your  lordships  such  tborougJi  satisfaction,  that 
voo  will  rest  assured  that  what  1  desire  is  for 
his  majesty's  service,  aud  that  I  shall  he  enough 
enabled  by  it  to  settle  every  thing  upon  so  good 
a  foundation,  that  neither  bis  majesty  nor  your 
lordships  will  ever  repent  of  having  made  any 
deference  to  my  opinion.  In  it,  my  lords, 
much  success  depends  upon  the  dispatch,  and 
of  the  circumstances  Mr.  Atkinson  will  give 
you  an  acconnr.  Uis  business  is  wholly  to  at- 
tend your  lordships,  and,  I  believe,  he  will  al- 
ways l>e  in  the  way.  He  has  prayed  me  to 
intercede  with  your  lordships  to  excuse  what 
errors  he  may  commit  as  having  be^  a  West 
Indian  for  these  eight  years  past :  and  do  on 
fiis  behalf  beg  that  favour  of  your  lordsliips ; 
but  hope  that  he  will  prove  so  discreet,  as  to 
give  your  lordships  no  manner  of  offence.  I 
thought  it  the  readiest  and  best  way  to  have  all 
things  rightly  understood,  and  do  hope  that  is- 
sue will  £e  produced  from  it. 

I  am  your  lordships'  most  humble 

And  obedient  servant,  . 
St.  Jago  de  la  Vega,  Nov.  1678.       Carlisle. 

Extract  of  a  Letter  from  ike  Earl  of  Carluls 
to  Mr,  Secretary  Coventry. 

On  the  2d  rf  September  last,  the  general 
assebly  met ;  but  under  so  much  dissatisfaction, 
from  the  new  frame  of  government,  and  their 
losing  their  deliberate  part  of  power  in  fram- 
ing, altering,  and  amending  laws,  that  they 
.spent  near  a  fortnight  very  uneasily  about 
some  of  the  laws,  and  would  have  begun  with 
the  bill  of  revenue,  to  have  thrown  that  out 
first,  as  a  mark  of  their  disallowing  the  new 
method  of  government,  being  so  highly  incens- 
ed that  they  were  near  questioning  the  king's 
f  ower  and  authority  to  do  it :  insomuch,  that 
,  taking  the  maintenance  thereof  to  be  in  niv 
chargCj  ahd  finding  some  of  the  council  equal- 


ly 4i9giistad  at  the  change  of  govemtnent,  and- 
foreseeing  that  it  was  like  to  encourage  discon- 
tent in  the  assembly  to  take  them  off  and  leave 
the  assembiy  upon  their        humour  by  theut- 
selves,  I  thought  it  absolutely  necessary  to  put 
this  question  to  each  of  the  counsellors,  in  these  > 
words:  *'  Do  you  subn»it,  and  consent  to  litis, 
present  form  of  government,  t^liich  his  innjes- 
ty  hath  been  pleased  to  order  for  this  island  uf 
Jamaica?"    to   which   the    chief-ju^iice,    col. 
Long,  refused  to  ansiver,  with  two  more,  coh 
Charles  Whitfield  and  col.  Thomas  Freeman. . 
The  chief-justice  being  a  man  of  very  great  id« 
fluence  upon  the  assembly,  I  presently  sus- 
pended, and  gave  the  oiher  two  (less  danger- ■ 
ous)  till  morning  to  consider  on  it ;  and  then . 
tlie  cliief-justice  sent  to  me  his  submission  under  • 
his  hand,  and  col.  Freeman  submitted;  butt 
col.  Charles  Whitfield,  otherv^ise  a  very  good 
man,  went  away  into  the  country. 

The  assembly  received  and  eiamiqed  all  tbt 
laws  I  brought  over,  nnrf  drew  op  their  reasons 
against  paning  them;  of  eftch,  many  were  very* 
frivolous,  and  the  best  was,  because  thev  were 
not  compared  with  and  amended  by  the  last' 
laws  of  my  lord  Vaughan's,  now  with  you,  antf' 
received  some  two  da)'S  before   my  coming 
away,  the  fleet  then  sttiying  in  the  Down?,  and* 
my  departure  murh  pressed  upon  the  expec- 
tation   of  war.     These   reasons   against   ttie 
revenue  bill  f  answered  individually ;  but  no 
means  or  endeavours,    eitlier  I   myself,    the 
council,  or  both  could  use,  would  prevail  witfi. 
them  to  pass  any  one  of  them ;  and  I  look  upon 
this  to  he  their  chief  reason,  that  by  not  pass- 
ing them  they  might  the  better  shew  their  dfs- 
like  of  that  uew  way  of  gorernment ;  though 
they  urge  this  for  their  enjoying  a  power  of  al- 
tering and   amending  laws,   the  necessity  of 
changing  (hem  as  often  as  occasions  do  require ; 
and  the  distance  /rom  this  place  is  so  great, 
that,  before  the  king's  approbation  can  be  ob- 
tained to  a  law,  aud  returned  hither,  it  may  be 
fit  for  the  public  good  either  to  lay  that,  law 
aside,  or  much  to  change  and   after  it :  and, 
indeed  in  this  part  of  the  objection  I  think  thc^ 
are  in  the  right,  for  that  they  will  want  ten  • 
porary  laws  till  the  colony  be  better  grown  t 
and  upon  thorough  consideration  of  the  whola*^ 
matter  in  this  part,  I  am  of  opinion,  it  is  very 
adviseable  and   requisite  that  there  »h*>uld  be. 
leave  and  power  from  the  king  to  make  laws 
(not  relating  to  his  majesty's  power  or  prerogafj 
tive)  to  endure  for  some  term,  till   his  royal 
approbation  may  be  had  therein;  and  of  this  I 
do  earnestly  entreat  your  care.' 

Having  med  all  methods  possible  with  tha 
several  menibers  apart,  and  jointly  with  the 
body  of  the  assembly,  for  the  passing  the  Jaws^ 
I  was,  after  many  conferences  and  debates, 
and  several  adjournments,  frustrated,  and 
they  threw  them  all  out.  Afterwards^  in  a 
full  body,  by  the  SpeaEer,  they  gave  me  the  in- 
closed address,  and  presented  to  me  a  bill  for 
a  public  impost,  prepared,  without  giving  mm 
notice  thereof^  in  such  terms  and  forms,  as  wa% 
not  fit  for  me  to  pass  it  in :  but  at  last  iniumi^ 
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pvts  coMeotod  w  toch  ttmendnitnts  m  1  Mid  j 
the  council  thought  dtf  dianging  the  ^t^le  of 
efifictin^,  as  directed  in  my  iiMtructious,  bat 
restraining  it  to  one  year,  from  a  fear  that,  if 
they  thoold  bare  made  it  perpetual,  tliey 
should  be  assemble.l  no  more,  but  be  governed 
by  governor  and  council,  as  they  were  in  col. 
iJ'Oyley's  time,  a  ben  they  enacted  laws,  not 
only  for  the  re%'enue,  but  other  occasions,  by 
povernor  nnil  couucil,  and  some  part  of  sir 
Charles  LyUieton*s  time,  as  appears  by  onr 
council-book  upon  the  place ;  and  sir  Thomas 
Modyford  had  an  instruction  to  continue  tliis 
revenue  by  order  of  governor  and  council,  the 
assembly  iu  his  life  time  passing  it  perpetual ; 
and  in  sir  Thomas  Lyndi's  time  the  assemblv 
made  it  perpetual ;  but  for  want  of  the  kiog^ 
consent,  they  both  are  fallen  ;  but  now,  tlie 
assembly  say,  they  are  of  a  Itettcr  under^iaud- 
ing  tlian  ta  give  the  reins  uut  iheir  own  hands. 

To  this  bill,  the  island's  affairs  beinc  under 
peat  pressures  from  public  debts  couu acted  i 
lor  the  new  fortifications,  and  salaries  already  ; 
due,  I  gave  the  roval  assent :  and  then,  being  | 
the  12to  instant,  I  dissolved  tbem. 

Which  having  done,  and  not  being  satisfied 
with  the  behaviour  of  die  assembly  in  their 
proceedings  in  relation  to  the  government  I 
stood  charged  wkh,  most  of  them  being  in 
military  trusts,  I  put  this  question  to  each  of 
tl)tm  :  **  Do  jou  submit  to  this  form  of  go* 
Ternment,  which  his  majesty  both  been  pleased 
to  order  for  this  island  of  Jamaica?**  to  which 
several  of  tbem  neither  gare  me  a  dutiful  nor 
chearfiil  answer :  some  did,  and  at  this  some 
were  much  dissatisfied. 

Mat  it  please  your  Excellency;  We,  the 
members  chosen  by  his  majesty's  writ  to  be  the 
general  assembly  for  this  his  island  of  Jamaica, 
dn,  with  a  great  deal  of  thankfulness,  acknow- 
ledge the  princely  care  which  his  majesty  hath 
been  ever  please<l  to  have  of  this  his  colony, 
and  of  which  your  excellency  hath  likewise 
|tven  to  us  very  late  and  fresh  assurances  :  and 
in  obedience  to  his  majesty's  commands,  we 
have  perused  the  several  bilk  which  your  excel- 
lency gave  us;  and,  bavinj;  duly  eiamined  the 
matters  contained  in  them,  there  being  diven 
fundamental  errors,  which  we  particularly  ob- 
served, ^nd  did  cause  them  to  be  entered  in 
our  Journal;  and  from  the  consideration  of 
them  we  cannot  hut  reflect,  and  do  humbly 
bcf  your  excellency  to  represent  unto  his  most 
facred  majesty,  the  great  incooveniencies 
which  are  like  to  redound  unto  this  his  island 
by  this  method  and  manner  of  passing  of  laws, 
which  is  absolutely  impracticable,  and  will  not 
aniy  tend  to  the  great  discouragement  of  the 
present  planters,  but  likewise  put  a  very  fatal 
stop  to  any  further  prosecution  of  the  improve- 
ment of  this  place ;  thve  being  nothing  that 
invites  people  more  to  settle  and  remove  their 
family  and  stocks  into  this  remote  part  of  the 
world,  than  the  assurance  they  have  always  of 
being  governed  in  such  manner  as  that  none  of 
IheirTights  should  be  lost|  so  long  as  tlM^  weie 


within  the  doroioioDs  of  the  kingdom  of  Ea^ 
laud :  nor  can  we  believe  that  his  mftiealy 
would  have  made  this  alterattoe,  had  he  been 
truly  informed  of  his  own  interests,  and  of  thstf 
which  is  proper  and  natural  for  the  const itatioss 
of  this  island. 

My  lord,  you,  that  are  now  onr  governor, 
and  arc  upon  this  place,  cannot  but  distmguislt 
both,  and  plainly  see  that  which,  at  great  dis- 
tance, is  impossible  to  be  known,  being  always 
dbtingoished  with  the  Mse  colours  of  interest 
and  design.  It  is  to  you  therefore  we  addrasa 
ourselves ;  and  do  humbly  bee  you  to  assure  his 
majesty,  which  we  do  from  me  bottom  of  oar 
hearts  unfeignedly  declare,  that  we  are  his  trae, 
faithful,  and  loyal  subjects.  In  the  next  place, 
air,  we  humbly  beg  yuu  to  l:ty  before  his  ma* 
jesty  the  true  condition  of  this  island,  and  the 
several  circumstances  wherein  it  stands.  The 
situation  and  natural  advantages  of  the  place 
will  very  probably,  bj  God's  blessing,  make  it 
very  considerable,  ft  were  pity,  therefore, 
that  any  stop  in  its  infiincy  should  be  put  to  it, 
which  may  hinder  its  future  growth,  and  disap- 
point those  hopes  which  his  majesty  hath  ever 
had,  and  which  will  no  doubt  come  to  pass, 
that,  if  this  island  be  encouraged  by  good  go- 
vernment and  wholesome  laws,  it  will  effectually 
serve  very  many  interests,  both  of  bis  ma^eaty^ 
crown  and  the  nation's  trade. 

Sir,  the  present  form  of  (he  government,  as 
it  is  now  appointed,  has  these  plain  and  mani- 
fest inconveniences  in  it : 

IsL  That  the  distance  of  this  place  renders 
it  impossible  to  be  put  in  practice,  and  does 
not  in  any  manner  fall  under  the  same  conai* 
deration  as  Ireland  does,  from  which,  we  cou- 
elude,  the  example  is  taken. 

2d.  The  nature  of  all  culonics  is  changeable, 
and  consequently  the  laws  must  he  adapted  to 
the  interest  of  the  place,  ond  must  alter  with  it. 

3d.  It  is  no  small  satisfaction,  that  the  peo* 
pie,  by  their  representatives,  have  a  deliberative 
power  in  the  making  of  laws ;  the  uo^ative  and 
barely  resolvinie  power  l»eing  not  according  to 
the  rights  of  Englishmen,  and  practised  no 
where  but  in  those  commonwealths  where 
aristocracy  prevails. 

4th.  This  manner  of  form  of  goverameot 
brings  all  things  absolute,  and  puts  it  into  the 
power  of  a  governor  to  do  what  be  pleases; 
which  is  not  his  majesty's  interest,  and  may  be 
a  temptation  for  even  good  men  to  commit 
great  partialities  and  errors. 

5th.  The  methml  which  has  been  always 
used,  both  in  this  island  and  all  othi^r  colonies, 
in  the  making  of  laws,  was  a  greater  securi^ 
to  his  majesty's  prerogative,  than  the  present 
form  ;  for  a  governor  dunt  not  consent  to  any 
thing  against  bis  interest ;  and  If  he  did,  the 
sign  meat  ion  of  the  king's  pleasure  determined 
the  laws,  so  that  his  majesty  had  thereby  a 
double  negative. 

Thus,  sir,  we  have  truly  laid  before  vour  ex- 
cellency our  real  sense;  and  do  hope  tLat  your 
excellency,  beit^  thorotighly  satisfied  of'^the 
misehiefs  which  will  certaialy  an«e  to  tbit  place. 
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from  Ibe  raatons  we  ha^e  given,  will  in^  chat 
manner  represent  oor  coDc(icion  to  his  majestj, 
that  he  majr  be  thereby  induced  to  pre  an  in- 
struction to  your  eicellency,  to  pass  such  laws 
as  are  manicipal  and  fit  for  us,  and  in  the  same 
manner  which  has  heen  ever  practised  in  this 
island,  and  other  his  majesty's  colonies;  we 
liavtiig  no  other  claim  in  it  than  to  express  our 
duty  to  our  king,  and  our  nnfeigned  service  and  ! 
gratitude  to  your  excellency,  for  mediating  that 
whicfi  it  so  much  for  his  majesty's  and  the 
island's  interest. 

And  we  do  here  likewise  present  unto  your 
excellency  a  hill  for  raiding  a  public  impost  unto 
hisjnajestv,  his  heirs  and  successors,  for  the 
luppon  of  this  his  government;  and  do  hereby 
beg  your  excellency  to  accept  of  it  as  a  real 
demonstration  of  our  loyalty  to  our  prince,  and 
service  to  your  excellency,  with  assurance  that 
we  shall,  upon  all  occasions,  be  ready  to  express 
snch  further  testimonies  of  the  same  as  may  be 
softable  tu  our  duty  and  allegiance. 

At  the  Court  at  MThitehall,  April  4, 1679. 

Prtseni,  the  Kisro's  most  exctUcnt  majesty  in 

Council. 

Whereas  the  right  honourable  the  Lords  of 
the  committee  for  trade  and  plantations  did 
this  day  make  report  unto  his  majesty  in  coun- 
cil. 

That  having,  in  pursuance  of  his  majesty's 
order  considered  the  present  state  and  consti- 
tution of  Jamaica,  and  the  government  thereof, 
as  it  is  settled  by  his  majesty's  command,  their 
lordships  see  uo  reasons  why  any  alterations 
should  be  made  in  the  method  of  makinic  laws 
accordini;  to  the  usage  of  Ireland,  for  which 
their  lonl&htps  are  preparing  reasons  to  evince 
the  necessity  and  legality  of  the  same :  and 
thftt  whereas  a  ship  is  now  Wing  in  the  Downs, 
bound  for  that  island,  their  lordships  advi^, 
that  the  right  honourable  Mr.  Secretary  Coven* 
try  do,  by  this  conveyance,  inform  the  earl  of 
Carlisle  of  his  majesty'^ples^ure  herein,  with 
directions  that  all  things  be  disposed  to  this 
end ;  and  that,  in  the  mean  time,  the  present 
laws  euacted  by  lord  Vaughan  be  continued 
by  proclamation  or  otherwise,  until  his  majes- 
ty's pleasure  be  further  known;  as  also  that  his 
lordship  do,  by  the  first  conveyance,  send  over 
an  authentic  copy  of  the  act  for  a  public  impost, 
lately  enacted  there,  according  to  bis  lordsoip's 
instructions  for  matters  of  that  natore. 

His  majesty,  having  thought  fit  to  approve 
thereof,  was  pleased  to  order,  as  it  is  hereby 
ordered.  That  the  right  honourable  Mr.  Secre- 
tary Coventrv  do  signify  his  majesty's  pleasure 
onto  the  earl  of  Carlisle,  according  to  the  said 
report. 

At  the  Court  at  Whitehall,  May  98,  1679* 

Pri$eni^  the  Kixc'ft  most  excelleBt  majesty  in 

Council. 

Whereas  there  was  this  day  read  at  the  board, 
A  Report  from  the  fight  iiODoiirable  the  lords  of 


tlM  cominittee  for  trade  and  plantations,  in  tha 
words  following,  viz. 

May  it  please  your  majesty  ;  We  have,  in 
obedience  to  your  majesty^  commands,  entered 
into  the  present  state  ofyour  majesty's  island 
of  Jamaica,  in  order  tp  propose  such  means  as 
may  put  an  end  to  the  great  discouragement 
your  majesty's  good  subjects  there  lie  under  by 
the  unsettled  condition  thereof,  occasioned  by 
the  refusal  of  the  laws  lately  offered  by  the  earl 
of  Carlisle  to  the  assembly  for  their  consent ; 
at  which  proceedngs,  .dissatisfaction  appears 
to  have  risen  in  the  manner  following: 

By  the  commission  grouted  by  your  majesty 
onto  the  lord  Vaughan  and  several  precedin|{ 
goTemors,  it  was  your  royal  pleasure  to  entrust 
the  assembly  of  Jamaica  with  a  power  to  frame 
and  enact  laws  by  the  advice  and  consent  of  the 
governor  and  council ;  which  laws  were  to  con- 
tinue In  force  for  the  space  of  two  years,  and 
no  longer :  but  so  it  hath  happened,  that  your 
majesty,  finding  tlie  inconveniences  which  did 
attend  that  power  and  manner  of  making  laws, 
by  the  irregular,  violent,  and  unwarrantable 
proceedings  of  the  assembly,  was  pleased,  with 
advice  of  your  privy  Ciiuncil,  to  provide,  by  the 
earl  of  Uariisle's  commission,  that  no  laws 
should  be  enacted  in  Jamaica,  but  such  as  be- 
ing framed  by  the  governor  and  council,  and 
transmitted  unto  your  majesty  for  your  royal 
approbation,  were  afterwards  remitted  to  Jsr 
ranica,  and  consented  unto  by  the  assembly 
there ;  and  in  pursuance  thereof,  the  earl  of 
Cnrlisle  carried  over  a  body  of  laws  under  the 
great  seal  of  England ;  which  laws,  upon  his 
lordship's  arrival  there,  have  been  r^ected  by 
the  general  assembly,  upon  grounds  and  reasons 
contained  in  an  address  to  your  majesty's  go 
vernor,  and  in  divers  letters  received  from  ms 
lordship  in  that  behalf. 

1st.  In  the  first  place,  we  find  they  are  ansa* 
tisfied  with  the  clause  in  the  militia  bill,  where* 
bv  it  is  provided,  that  the  governor  may,  upon 
all  occasions  or  emergencies,  act  as  governor  in 
chief,  according  to  and  in  pursuance  of  all  the 
powers  and  autnorities  given  unto  him  by  your 
majesty's  commission;  fearing  that  thereby 
thfy  shall  muke  it  legal  to  execute  all  instruo 
tions  that  either  are  or  shall  be  sent  your  m^ 
jesty's  governor. 

3dly«  Thev  have  likewise  rejected  the  bill  for 
raising  a  public  revenue,  as  being  perpetuslf 
and  liable  (as  they  say)  to  be  diverted. 

8dly.  It  is  objected,  that  the  said  laws  con* 
tain  divers  fundamental  errors. 

4thly.  That  they  were  not  compared  with, 
and  amended  by,  the  last  laws  sent  over  by  lord 
Vaughan. 

5tbly.  That  the  distance  of  the>laoe  renders 
the  present  method  of  passing  laws  wholly  imt 
practicable. 

6thly.  That  the  nature  of  all  cqUnucs  is 
changeable,  and  consequently  the  laws  mpst  be 
adapted  to  the  interest  of  tM  pkoe,  sad  allMr 
with  it. 

7tkl;y.  That  thsreby  they  loss  the  mMMtm 
of  a  deliberative  power  in  mskiog  Ikwi, 
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Sthly.  That  this  form  of  govcrnmeot  reoderi 
your  governor  absolute. 

Qtbljf.  Tbat  by  th«  former  method  of  enact- 
ing  la«%s,  your  niiijesty's  prerogative  was  better 
secured. 

These  bciug  the  ohjecliont  nnd  pretencei, 
Dpon  which  tljo  assembly  has,  wiib  so  much 
animosity,  proceeded  to  reject  those  bills  trans* 
mitted  by  your  m»je$ty,  we  cannot  but  offer, 
for  your  majesty's  information  and  satisfaction, 
such  a  short  ao&wer  thereunto,  as  may  not  only 

S>e  a  testimony  of  the  unreasonableness  of 
eir  proceedings,  but  also  furnish  your  gorer- 
nor,  when  occasion  shall  serve,  with  such  ar- 
guments, as  may  be  fit  to  be  used  in  justification 
of  your  mtijesty  s  commission  and  powers  grant- 
ed unto  him. 

1st.  It  is  not  without  the  greatest  presump- 
tion, that  they  go  about  to  question  your  ma- 
jesty's power  of  the  militia  in  that  island,  since 
it  has  been  allowed  and  declared,  even  by  the 
laws  of  this  your  kingdom,  tbac  the  sole  su- 
preme government,  command  nnd  disposition 
of  the  militia,  and  of  all  forces  by  sea  and  land 
and  of  all  forts  and  places  of  strength,  is  re- 
siding in  your  majesty,  within  all  your  majesty's 
dominions. 

2d.  Tlie  objection,  made  against  the  bill  for 
the  public  revenue,  hnth  n»  little  grouud,  since 
its  being  perpetual  is  no  more  than  what  i%ns 
formerly  offered  by  them  unto  ynur  majestv, 
doring  the  government  of  sir  Thomas  Lynch,  m 
rl>e  same  measure  and  proportion  as  is  now 
proposed ;  nor  can  it  be  diverted,  since  provi- 
sion is  thereb}'  expressly  made,  that  the  snme^ 
shall  be  for  the  better  support  of  that  govern- 
ment; besides,  lliat  it  is  not  suitable  to  the 
duty  and  modesty  of  subject*,  to  suspect  your 
majesty's  justice  or  care  for  the  go\'trnmcnt  of 
that  colony,  whose  settlement  and  preservation 
haye  been  most  particularly  carried  on  by  your 
majesty\  tender  regard,  and  by  the  great  ex- 
pence  of  your  own  treasure. 

dd.  It  cannot  with  any  truth  be  said,  that 
these  la»s  contain  many  and  great  ermrs,  no- 
Cbing  having  been  done  therein  but  in  pursu- 
ance of  former  laws,  at  divers  times  euacted  hy 
the  assembly,  and  with  the  advice  of  your  ma- 
jesty's privy  council,  as  weU  as  the  opmion  and 
approbation  of  your  attorney-genera),  upon  pe- 
rusal of  the  same. 

'  4th.  To  the  fourth  objection  it  may  be  an- 
swered, that  if  any  thing  had  been  found  of 
moment  or  importance  in  the  last  parcel  of 
laws  transmitted  by  the  lord  Vaughan,  your 
majesty's  tender  care  of  your  subjects*  welfare, 
would  have  been  such,  as  not  to  have  sent 
those  bills  imperfect,  or  defective  in  any  neces- 
sary matter. 

6th.  As  to  the  distance  of  the  place,  winch 
renders  (as  they  say)  the  present  method  of 
making  laws  altogether  impracticable,  your 
najesty  having  been  pleased  to  regulate  the 
iMue,  by  the  advice  of  your  privy  council,  ao- 
eording  to 'the  osace  of  Ireland,  such  care  was 
taken,  as  tbat  no  uiw  might  be  wanting  which 
■ligbl  ooudoce  to  the  well-being  of  the  planta- 


tion, and  that  nothing  might  be  omilled  which 
in  all  former  'governments  had  been  thought 
necessary;  nor  is  i#  likely  that  this  colouv  is 
subject  to  greater  accidents  than  your  kingcTom 
of  Ireland,  so  as  tn  require  a  more  frequent  and 
sudden  change  of  laws,  in  other  cases  liian  such 
as  are  already  provided  for  upon  emergencies, 
or  in  otlier  manner  than  is  directed  hy  your 
majesty's  com^i^sion ;  whereby  tlie  iuhubitaiits 
have  free  access  to  make  complaints  to  your 

{governor  and  council,  of  any  detect  in  any  old 
awy  or  to  pive  reasons  fur  any  new  one,  wiucb, 
being  modelled  by  the  governor  nnd  counrif 
into  form  of  law,  and  transmitted  unto  your 
majesty,  if  by  your  majesty  and  council  fouod 
reasonable,  may  be  transmitted  back  thitlicr,  to 
be  enacted  accordingly. 

6(h.  It  was  sutficiently  apparent  unto  your 
majestyi  that  laws  must  alter  with  the  interest 
of  the  place,  when  you  were  graciously  pleased 
to  lodge  such  a  power  in  that  government  as 
might  not  only  from  time  to  time,  «^  ith  your 
majesty's  approbation,  and  by  the  ad%ice  both 
of  your  privy  council  here,  and  of  tlie  governor 
and  council  there,  enable  the  assembly  to 
enact  new  laws  answerable  to  their  growing  ne- 
cessities, but  even,  upon  urgent  occasions,  lo 
provide,  by  raising  money,  for  the  security,  of 
the  inland,  without  attending  your  majesty's 
orders  or  consent. 

7th.  It  is  not  to  be  doubted  but  the  assem- 
bly have  endeavoured  to  grasp  all  power,  as 
well  as  that  of  a  deliberative  voice,  in  making 
laws;  but  how  far  they  have  thereby  en-* 
trenched  upon  your  majesty's  prerogative,  and 
exceeded  the  bounds  of  their  duty  and  loyalty, 
upon  this  pretence,  may  appear  by  their  late 
exorbitant  and  unwarrantable  proceedings  dur- 
ing the  government  of  the  lord  Vaughan,  in  or- 
dering and  signing  a  warrant  unto  the  marshal 
of  the  inland,  your  majesty's  othcer  of  justice, 
for  the  stopping  and  pretenting  tlie  execution 
of  a  sentence  passed  according  to  the  ordinary 
forms  of  liiw,  upon  a  notorious  pirate,  and  dis- 
turber or  your  majesry's  peace :  nnd  they  have 
further  taken  upon  thrm,  by  virtue  of  this  dtli- 
bf  rative  |>o\^er,  to  make  }a«%s  contrary  to  those 
of  England,  and  to  iin prison  your  majesty's 
subjects ;  nor  have  they  forborne  to  raise  mo- 
ney by  public  acts,  and  to  dispose  of  the  same 
according  to  their  will  and  pleasure,  without 
any  mention  made  of  your  majesty,  which  has 
nei'er  in  like  case  been  practised  in  any  of 
your  majesty's  kingdoms.  How  far,  theretore, 
it  is  fit  to  intrust  them  with  a  po%«er  which 
rhey  have  thus  abused,  and  to  which  they  have 
no  pretension  of  right,  was  the  subject  of  your 
mnjesty's  royal  commission,  when  you  were 
pleased  to  put  a  restraint  upon  those  enormities 
and  to  take  the  reins  of  government  into  your 
own  hands,  which  they  in  express  words  against 
their  duty  and  alleeiance,  have  challenged,  and 
refused  to  part  with. 

8th.  It  cannot  with  any  truth  be  supposed, 
that,  by  the  present  form  of  governmeni,  the 
governor  is  rendered  absolute,  since  he  is  opw, 
more  than  ever,   become   accountable  uuto 
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your  majesty,  for  atl  his  moit  important  delibe- 
rutions  anti^actiuns,  and  is  Oi>t  warranted  to  do 
any  thing  hut  according  to  law,  and  your  ina- 
jestj^'s  comniinsion  and  instructions^  given  by 
advice  of  your  privy  council, 
•  9th.  And  whether  your  mnjesty'»  prerogative 
is  prejudiced  by  the  present  inUructions,  .is 
more  the  concernment  of  your  mnjeity,  and 
subject  of  ^our  own  care,  than  of  their  cuu^i- 
denttion^. 

Lastfy,  and  in  cenerni,  we  humbly  conceive, 
that  it  would  be  a  ^reat  satisfactuitl  to  your 
subjects  there  inhabiting;,  and  an  invitation  to 
strangers,  when  they  shall  know  what  Iums 
they  are  to  be  governed  by ;  and  a  grear  ease 
to  the  planters,  not  to  be  continaally  obtiged  to 
attend  the  assemblies,  to  re-enact  old  Itiws, 
Hhich  your  majesty  has  now  thought-  fit,  in  a 
proper  form,  to  ascertain  and  establish;  where- 
as the  late  power  of  making  temporary  laws 
could  be  understood  to  be  of  no  longer  conti- 
iinance,  than  until -such  wholesome  laws, 
founded  upon  so  many  years  experience,  should 
be  agrc  ed  on  by  the  people,  and  finally  enacted 
by  your  mnjesty,  in  such  manner  as  hath  been 
practised  in  either  of  your  majesty's  dominions 
to  which  your  £ngh»h  subjects  have  trans- 
planted themselves.  For  as  they  cannot  pre- 
tend to  further  privileges,  than  have  been 
granted  to  them,  either  by  charter,  or  some 
solema  act  under  your  great  seal ;  so,  having 
from  the  fir:>t  beginning  of  that  plantation, 
been  governed  by  such  iostructious  as  were 
gifen  by  your  majesty  onto  your  governors,  ac- 
cording to  the  power  your  majesty  had  original- 
ly over  them,  and  which  you  have  by  no  one 
authentic  act  ever  yet  parted  with,  and  having 
never  had  any  other  right  to  assemblies,  than 
from  the  permission  of  the  governors,  and  that 
only  temporary,  and  for  probation,  it  is  to 
be  wondered  how  they  should  presume  to  pro- 
yoke  your  majesty,  by  pretending  a  right  to 
that  which  hath  been  allowed  them  merely  out 
of  favour,  end  discourage  your  majesty  (rom  fu- 
ture favours  of  that  kind,  when  what  your  ma- 
jesty ordered  for  a  temporary  experiment,  to 
see  what  form  would  best  suit  the  safety  and 
interest  of  the  inland,  shall  be  construed  to  be 
a  total  resignation  of  tne  power  inherent  in 
your  mpjesty,  and  a  devolution  of  it  to  them- 
selves and  their  wills,  without  which,  neither 
law  nor  government,  the  essential  ingredients  of 
their  subsistence  and  well-being,  may  take 
ploce  among  them.  ^ 

Since,  therefore,  it  is  evident  that  the  as- 
fembiy  of  Jamaica  have,  nithout  kny  just 
grounds,  and  with  so  much  animosity  and  un- 
ctutifulness,  proceeded  to  reject  the  marks  of 
yoQr  majesty's  favour  towards  thetu,  and  that 
jour  majesty's  resolutions  in  this  case  are  like 
lo  be  the  measure  of  respect  and  obedience  to 
yoor  royal  commands  in  other  colonies  ;  we 
can  only  offer,  as  a  cure  for  irret^olartties  past, 
•nd  a  remedy  against  all  farther  inconveniences, 
that  your  majesty  would,  please  to  aathnrioe 
and  empower  your  govenmr  to  call*  another  as- 
•semblyi  and  to  represent  milo  tbtn  tlie  great 


convenience  and  expediency  of  accepting  and 
Consenting  unto  such  taws  as  your  majesty  has 
under  your  ^reat  seal  transmitted  unto  them  ; 
and  thitf,  in  cake  of  refusal,  bis  lordship  be  fur- 
nished with  such  powers  as  were  formerly  given 
unto  col,  D*Oyley,  your  first  governor  of  Ja^ 
tnaica,  and  since  unto  other  governors,  whereby 
his  lordship  may  be  enabled  to  govern  acco'rd- 
ing  to  the  laws  of  England,  where  the  ditferent 
nature  and  constitution  of  that  colony  may  con- 
veniently permit  the  same ;  and,  in  other  cases, 
to  act  with  the  advice  of  the  council,  in  such 
manner  as  shall  be  held  necessary  and  proper 
fur  the  good  government  of  that  plautatioa, 
until  your  majesty's  further  orders;  aud  thai, 
by  all  opportunities  of  conveyance,  the  governor 
do  give  your  majesty  a  constant  and  particular 
account  gf  all  his  proceedings,  in  pursuance  of 
your  inatructious  herein. 

All-  which  is  most  humbly  submitted,  &c. 

Upon  reading  of  which  Ileport,  and  full  de^ 
bate  thereupon,  hiamnjesty  was  pleased  to  ap- 
prove the  same ;  and  the  right  honourable  Mr. 
Secretary  Coventry  is  hereby  directed  to  pre- 
pare such  suitable  orders  and  instructions,  a» 
may  answer  the  several  parts  and  advices 
coutainetlin  the  said  Ueport. 

KoBEitT  Southwell. 

Extract  of  a  Letter  from  the  Committee  to  the 
Earl  of  Carlisle. 

After  our  very  hearty  commendation  unto 
your  lordship,  we  have  received  two  letten 
fiom  you,  tlie  one  of  the  24th  of  October,  the 
other  of  the  15th  of  November,  1078;  both 
of  which  gave  us  an  account  of  the  distaste 
the  assembly  had  expressed  at  the  new  frame 
of  government,  and  of  their  throwing  oat  fA\ 
the  bills  transmitted  under  the  great  seal;  and* 
your  lordship  having  therein  recommemled 
unto  us  the  speedy  di»patcii  of  the  bills  sent  to 
Mr.  Secretary  Coventry,  for  passing  them 
through  the  offices  here,  we  did  tliereupon  take 
the  same  into  our  consideration  i  but  finding 
iluit  they  contained  such  clauses  as  we  hau  fiiiu 
mcrly  (your  lordship  being  present)  disallowed 
in  the  laws  enacted  by  the  loid  Vaughan,  aa 
most  prejudicial  to  his  majesty's  right  and  pr^ 
rogative,  one  of  them  appropriating  and  dis- 
posing of  the  quit-rents  in  the  same  terms  as 
was  formerly  done,  so  much  to  his  majesty's  dis- 
satisfaction;  another,  declaring  the  laws  of 
England  to  be  in  force,  which  clause  (your  lord- 
ship cannot  but  remember)  was  postponed 
here,  upon  very  serious  deliberation ;  besides 
divers  other  particulars,  altogether  unfit  to  be 
passed  by  his  majesty :  we  have,  withal,  pe- 
rused the  several  letters,  which  your  lordship 
had  written  to  Mr.  Secretary  Coventry,  in  rela- 
tion to  your  government .  and  as  for  the  laws, we 
could  not  advise  his  majesty  to  proceed  in  any 
other  roioiner,  than  by  giving  power  to  call  an* 
other  assembly,  and  to  offer  onto  them  the 
same  laws  your  lordship  carried  o^tr,  as  being 
the  most  usefully  framed  and-  settled,  fi^r  the 
good  of  the  island  and  bis  roajes^^s  service : 
aod  that  io  caie  of  relbaal^  yo«  might  be  ent- 
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Ued  tofovcrn  ■ocordiogto  coromknont  and 
inttructiont  given  unto  former  governor^  u 
your  lordship  will  more  fullj  nndertcnnd  bjr 
our  Report  unto  his  majetcy,  and  the  Order  of 
CoQDcil  thereupon,  to  which  we  refer  jour  lord- 
•hip,  as  setting  forth  at  large  the  grounds  and 
reasons  inducing  the  resohitions  bis  majestj  has 
now  taken. 

Extract  <fa  Ltiter  from  the  Earl  ofCarlule 
to  Mr.  Secretary  Coxtaity, 

Sc.  Jago  de  la  V«|ta,  An^oat  90»  1679. 
Ynor  packet  by  captain  Duckinghan^  having 
inebsed  his  majesty's  letter  of  the  Slat  of  May 
Jaat,  and  an  order  in  council  of  the   38th  of 
Mav,  1679,  together  with  the  animadrerfions 
of  tbe^ouncil  upon  several  noints  of  the  €4d  of 
May  last,  and  t«va  letten  mmi  youneif,  I  re* 
ceifcd  the  96tb    iust.   at   titm.    The  neit 
inoraing  I  read  them  in  cooad.    The  assem- 
^  than  having  s^  anma  seven  dteya»  to  renew 
the  hill  ^r  f  revenae>  the  bst  heiog  joat  ci- 
fifingv  I  sent  for  the  general  atscmhJn  nnd 
Jnad  the  order  of  council,  and  the  ktng^  icCler 
CbeKupon,  to  than,  whioh  I  hope  wiU  liave 
fome  good  efinct ;  hat  they  came  in  as  goad 
Ciniey  so  much  contrary  to  their  espnclation. 
I  Jiertwith  semi  yon  a  copy  of  their  address 
thereupon,  which  thay  presented  to  me^  the 
38th;  and  finding  them  nettled  and  warm,  I 
thought  it  discretion  to  let  them  take  time  to 
4igest  their  thoughts ;  and  having  continued  the 
revenue  hill  fbt  aia  months  longer  from  tlic  1st 
of  September  next,  I  passed  it,  and  then 
prorogued  them  till  the  S8tb  of  October  fol- 
lowing. 

Copy  qfa  VtfU  rflhe  Auemhly^  Aug.  2S,  1679. 

Die  Veneris.  The  committee  appointed  to 
«nMine  Mr.  Martvn^s  necounts,  reported  that 
'Mr.Mafftyn,  appeanng  before  them,  sxtd,  that  my 
loi^  had  ordered  him  to  come  and  tell  them,  that, 
twth  from  the  king  and  from  my  lord,  lie  was 
-not  obliged  lo  abew  his  accounts  to  the  assem- 
bff ;  but  that  he  had  given  them  unto  my  lord, 
and  has  esceHency  had  told  him,  that  if  any  of 
the  assembly  had  a  mind  to  see  them,  they 
mitbt  tee  them  there. 

The  heitse,  considering  the  return  of  the 
Gommirtee  ordered  to  inspect  Mr.  Martyn*s  ac- 
cevnts,  r^msumed  that  debate,  and  thereupon 
did  tote,  That  notwithstanding  my  lord's  an- 
swer by  Mr.  Mnrtyii  to  that  committee,  it  was 
«nd  is  their  undonbted  and  inherent  right,  that 
aa  aH  bills  for  money  ought  and  do  arise  in 
ibelr  hmne,  so  they  ought  to  appoint  the  dis- 
pasal  of  it,  and  to  receive  and  examine  ail  the 
nooounts  oonceraing  the  same.     Vtrn  Copia, 

RowLAirn  Powell.. 

BfirmH'^  a  Letter  fnm  the  Eeri  of  CaHUle 
to  the  Comrnittee, 

St*  Jago  de  la  Vaga,  Sept.  15, 1679. 

tiy  Lords;  Your  loidUiipr  lexers  of  the  8£th 

of  March,  4di  of  April,  and  Slat  of  May  last,  I 

received  on  ihn  B^th  of  Augu^  af  iW  jronr 


lordships*  orders,  and  reports  to  his  majocy, 
touching  the  laws  and  government  of  Jnmnica, 
which  I  communicated  to  the  council  (the  as- 
sembly then  sitting  to  continue  the  rereooe 
bill,  expiring  the  Snd  of  Se|  tember),  on  the 
^th  of  Aognst;  and  afterwards,  the  same  day, 
I  oommonicated,  the  council  Keine  present.  Lis  1 
mnjesty's  letter  of  the  Sl»t  of  May  last,  and-  ' 
your  lordships'  order  and  report  nf  the  same 
date,  to  the  assembly,  which  came  to  lue  as  sea- 
sonably as  they  received  thetn  »urprisef!}y,  mak- 
ing me  the  next  morning  ttie  inclosed  address: 
upon  which,  having  pasMd  a  hill  of  impost  for 
six  months,  I  prorogued  them,  by  advice  of  the 
council,  till  the  38th  of  October  next,  hoping  in 
that  time  they  would  fiill  off  their  hent,  and, 
upon  recollection,  better  bethink  them^el^'es  of 
their  duties  and  allegiance,  and,  upon  my  offer- 
ing tliem  again  the  laws,  which  I  propose  to  do 
upon  their  first  meeting  better  deinoosuaie 
their  obedience,  by  readily  giving  their  consent 
that  they  might  be  enacted. 

But,  from  what  I  can  learn  from  the  chief 
leaders  among  tbeio,  I  find  the  same  averse^ 
nefts  as  formerly,  averring  that  they  n  ill  submit 
to  wear,  but  never  consent  to  make,  chains  as 
they  terra  this  frame  of  goTemment,  for  their 
posterities ;  so  that  I  scarce  expect  better  suc- 
cess, of  which  I  have  writ  at  large  to  Mr.  Secre- 
tary Coventry* 

Extract  ef  a  Letter  from  the  Earl  of  Carlisle 
io  Mr,  Seereiary  Coventry. 

St.  Jago  de  la  Vega,  Nov.  89,  i670. 

Sir :  The  assembly  meeting  on  the  S8ih  of 
October,  I,  with  the  council,  went  to  thcin ; 
commanded  the  council^s  report  of  the  28ih  of 
May,  and  his  majesty's  letter  of  the  3  Ut  of  May 
last,  to  be  read  again  to  them  ;  prcs^  ihem 
very  much  to  consider  how  much  it  imported,  nt 
this  juncture,  for  the  interest  of  the  island,  that 
they  should  pass  these  laws  I  brought  to  then 
under  the  great  seal  of  England,  or  at  least  part 
of  them  ;  debiring  tJiat  any  one  or  more  of  the 
assembly  would  there  and  then  argue  the  rea- 
sonableness of  their  objection,  which  none  of 
them  would  undertake  ;  and  so  I  left  the  body 
of  laws  with  theiii.  They  having  tlie  laat  sea- 
sion  passed  a  vote,  that  the  raising  money,  and 
disposing  of  it,  was  the  inherent  right  of  Che  av 
semhly  (of  which  I  had  no  account,  either  from 
the  members  or  their  Speaker,  in  fourteen  daya 
afterwards,  tliey  presumiuj;  it  to  be  their  privi- 
lege, that  their  proceedings  should  be  kept  se- 
cret from  me),  I  then  appointed  and  swore 
them  a  clerk,  wl.ich  before  used  to  be  of  their 
own  choice;  and  this  thay  are  very  uneasy  under. 

They  proceeded  to  read  over  the  body  of 
laws:  notwithstanding  the  great  care,  |*aioa 
aod  trouble,  I  bad  taken  with  <  Item,  both  apart 
individually,  as  well  as  assembled  tiigetbefy 
tiiey  threw  out  and  rejected  all  the  laws,  agaia 
adhering  to  their  former  teasons,  rather  then 
admitting  or  lionourin^  those  from  their  lord- 
abipsy  lor  rules  of  obedience. 

I  thereupon  presently^  with  the  cooncil, 
framed  e  bill  o(  levenue  ind^nitei  and  aaot 
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that  \6  them :  but  that  had  no  better  sucoeta ; 
and  tb^jf  tk«n  alteudeci  me  with  il»e  Address,  to 
be  preiented  to  hia  majesgr,  i^hich  1  berewiili 
send  jpou  ;  as  also  the  hiunble  desire  of  justifi* 
caiiou  of  his  majesty's  cuoncil  thereupon,  which 
I  and  they  earnestly  desire  your  fiivour  in  hum- 
bly iireseiiting  to  liis  majesty,  being  unani- 
mously aiereed  to  b^  all  the  council.  Colonil 
Samuel  £ong  (chiel  justice  oi  tlie  island,  whom 
I  have  found  all  ttlong  ^ince  my  arrival  here  to 
be  a  moat  pertinacious  abettor  and  cherisher  of 
the  assembly's  stubbornness,  in  oppoaiiig  this 
new  frame  of  government,  having  had  a  band, 
being  their  Speaker,'  in  the  leaving  the  king's 
name  out  of  tlie  revenue  bill)  refuses  to  join 
with  the  council  in  tbeir  genuine  act,  and  has 
sufficiently  possessed  himself  of  the  opinion  of 
the  Assembly,  by  advising  and  assisting  them  in 
the  framing  of  their  Address:  thinking  their  re- 
solutions to  be  unalterable  as  his  own,  he  is 
withdrawn  to  his  plantation,  some  thirty  miles 
A'oro  this  town,  where,  at  this  juncture,  we  have 
,most  need  of  council. 

Upon  serious  and  deliberate  consideration 
of  all  which)  I  hare  sent  him  his  ^tciWuf,  and  ap- 
pointed Col.  Robert  Byndloss  chief  justice  m 
ibis  place,  of  whose  fidelity  to  the  king's  inter- 
est 1  have  many  proofs,  having  formerly  exe- 
.cuted  the  place,  and  was  now  one  of  the  judge  a 
of  the  supreme  court. 

I  have  also  suspended  coL  Long  from  being 
one  of  the  council,  proposing,  by  the  advice  of 
the  council,  to  bring  or  send  him,  with  six  more 
<of  the, Assembly,  to  attend  the  king  and  council 
in  England,  to  support  their  own  opiiiions,  rea- 
sons, and  address,  wherein  they  are  not  ordinarily 
positive  ;  and  this  I  do  from  the  council  here 
.unanimously  agreeing,  that  there  is  no  better 
espedient  for  the  settlement  of  this  government 
to  a  general  consent. 

Extract  (fa  Letter /rom  the  Earl  of  Carlisle  to 

the  Committee, 

St.  Jago  de  la  Vega,  93  Nov.  J679. 

My  Lords;  Mine  of  the  lOth  of  September 
last  to  your  lordships  I  hope  you  have  received, 
and  what  I  therein  sent  your  lordships,  as  my 
conjecture  in  pnispect  since  the  general  assem- 
bly^  meeting  on  the  98ih  of  October  last,  have 
found  to  be  no  vain  prophecy. 

Upon  the  assembly's  meetni^  on  that  day,  I 
with  the  council  went  to  the  place  where  th^y 
were  met,  and  again,  in  the  presence  of  the 
council  and  the  assembly,  commanded  to  be 
read  your  lordships'  report  of  the  88th  of  May 
last  past,  made  to  his  majesty,  as  al^o  his  ma- 
jesty's commands  to  mvself,  oftheSUt  of  the 
same  ;  and  thereupon  offered  to  the  assembly 
the  body  of  laws  brought  over  under  the  great 
aeal  of  England,  for  their  consent ;  at  the  same 
time  declaring  to  them  the  ^reat  expediency  it 
would  be  to  all  the  officers  of  the  island,  and 
reason  to  persuade  his  majesty  they  were  ano- 
ther )ieople  than  represented  at  home  ;  that  it 
would  induce  die  kinc  to  gratify  them  in  what 
was  necessary  ;  and  that,  otherwise,  they  cmild 
not  appear  but  in  great  contempt,  to  the  Ice- 

Vl)L.  VI. 


sening  of  the  ishind's  interest  in  his  royal  favouTt 
and  what  I  urged  in  general  to  tliem  at  their 
meeting,  I  had  not  been  wanting  to  press  to 
them  apart  individually  before  it ;  then  sworfe 
them  a  clerk  of  my  appointing,  which  they  took 
not  wdl,  alledging  it  was  their  right  to  choose 
their  own  clerk.  1  told  them,  no  ;  for  tliilt 
the  king  did  grant  by  patent  the  clerk  of  the 
parliament,  so  that  they  were  uneasily  over^ 
ruled.  The  reason  of  my  doin^  this  was  from 
their  having  :m  opinion  that  the  votes  of  the 
House  should  be  kept  a  secret  from  me,  and 
their  passing  a  vote  the  former  secsioas  that  tt» 
raise  money  and  dispose  of  (he  same,  w^s  n 
right  inherent  in  the  assembly,  of  which  I  had 
no*  notice  in  some  fourteen  davs  after,  from 
any  of  them,  or  their  Speaker, 

I  much  urged  the  whale  assembly  freely  to 
argue,  in  the  presence  of  the  council  and  theik* 
own  members,  for  the  reasonableness  of  the 
matter  commanded  by  the  kinj;,  that  upon 
their  discussing  it  opett'jy  aUd  freely,  they  mtgbt* 
^he  the  lietrer  convioced  of  the  necessity  of  their 
being  dutiful  therein :  but  none  of  them,  in  mv 
presence  and  the  council's  would  undertake 
It ;  so  we  left  them,  and  the  body  of  laws  with 
them. 

Some  days  they  spent  in  reading  over  again 
the  body  of  laws  under  the  great  seat,  left  with 
them  :  hut  rejected  the  many  aiqgomenrs  I  had 
laboured  them  with,  and  threw  out  all  th^  laws 
flgain^  whereupon  they  appointed  a  committee 
to  draw  up  an  address,  to  be  presented  by  me 
to  his  majesty  on  tbeir  behalfs  :  and  in  that 
time,  with  the  council,  I  drew  a  bjll  of  revenue 
iudefinirtlvyand  gave  it  myself  to  their  Speaker; 
but  tlint  bill  had  no  better  success,  but  was  re- 
jected also. 

Upon  this  on  the  14th  instant,  the  Speaker 
and  Assembly  being  sent  for,  to  attend  me  in 
C4)uncil,  to  sliow  cause  why  they  did  reject  thk 
bill  of  revenue  so  framed  by  us  in  pursuance  df 
his  majesty's  pleasure  therein,  they  gave  me  no 
answer ;  but  by  their  Speaker,  desired  to  pre^ 
sent  to  me  their  Address,  the  Speaker  conten** 
d»ng  to  give  it  its  due  accent,  by  reading  it  him^ 
self;  a  copy  whereof  is  here  #nt  inclosed. 

This  Address  is  founded  greatly  upon  tli^ 
advice  of  lieuteuant  colonel  Samuel  Long,  chief 
justice  of  the  island,  and  one  of  the  kini^ 
council,  who  principally  contends  for  the  oM 
frame  of  government,  of  whom  the  Assembly 
IS  highly  opiniated,  and  esteem  him  the  patron 
of  tl(eir  rights  and  privileges  as  Englishmeir^ 
who  had  a  hand  in  leaving  the  king's  name  out 
of  the  revenue  bill,  heiitg  then  Speaker,  and 
denies  not  his  having  a  hand  in  framing  and  ad-'' 
vising  some  parts  oftlie  Address,  which  in  whole 
is  not  truth ;  for,  , 

1st,  Whereas  they  allege,  that  the  civil  gni 
vernment  commenced  in  my  lord  Windisorl 
time  ;  it  is  generally  known  and  recorded  ill 
our  council  book,  fifteen  months  before,  iii 
colonel  D'Ov ley's  time:  and  will  be  proved  by 
sir  Thomas  Lynch,  who  then  him?*lfhadnn  oc- 
casion of  a  trial  by  jury,  the  foreman  ofwhicH 
was  colonel  Byndlosi. 

4T 
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fdljr,  They  alledge  the  readiness  of  goremon 
to  u»e  martial  law,  particulari  j  in  sir  Tbonat 
.Ljticb*itime,  wbicb  is  here  contradicted  ;  for 
f  there  was  only  an  order  in  oooncil  for  the  pot> 
ting  it  in  force  upon  condition  of  any  actual 
descent  or  invasion,  and  not  otherwise  ;  nei- 
ther was  it  on  foot  really  all  this  time  here 
as  I  am  credibly  informed  upon  ^o^^d  enquiry. 

Sdly,  As  for  its  being  in  force  m  my  time  it 
was  nut  from  my  afiecting,  hot  the  council  ad- 
vising, and  tbeir  desiring  it ;  as  also  tlie  puv 
ting.off  the  courts  till  February,  in  fovour  g^ 
aerally  of  the  planters.  Then,  for  their  alled- 
gin^  so  much  to  be  done  during  the  martial  law 
wholly  at  the  charge  of  the  country  ;  that  it  is 
done,  is  true,  but  the  chaijie  tl'iereof  tbey 
would  clog  the  revenue  bill  with,  amounting  to 
1,9Q8/.  when,  eoMiiiiviii6M  eaati ,  the  bill  of  im- 
post is  hot  1,500/.  of  which  1,««8/.  there  is  noc 
yet  made  payment  of  one  fortbing,  nor  any 
prospect  how  it  may,  since  the  revenue  is  so 
'  much  anticipated  from  the  want  of  money  in 
the  treasury,  occasioned  by  my  lord  Vaughnn's 
letting  foil  the  bill  of  revenue  before  his  depar- 
ture. 


To  his  Excellency  Charles  Earl  of  Carlisle, 
Captain-General,  Governor,  and  Com- 
mander in  Chief  of  his  majesty's  Island  of 
Jamaica,  &c.'^The  Kumble  Addre'^s  of 
the  As&embly  of  this  bis  Majesty*s  Island 
in  answer  to  the  Ueport  of  the  right  ho- 
nourable the  Lords  of  the  Committee  of 
Trade  and  Plantntions,  made  to  his  Ma- 
jesty's Council,  which  we  entreat  bis  Ex- 
cellency may  be  humbly  presented  to  bis 
most  sacred  Majesty  and  bis  Council.-— 

We,  his  majesty's  roost  loyal  and  obedient 
iubje^  the  Assembly  of  this  his  island  of  Ja^ 
jnaica,  cannot  without  infinite  grief  of  mind 
read  the  Report  made  to  his  majesty  by  the  right 
honourable  the  lords  of  the  committee  for  trade 
«nd  planfeattons;  wherein  by  the  relatioiii 
made  by  tbeir  lordships  unto  his  majesty,  they 
Imve  represented  os  as  a  people  full  of  animosity, 
nnreasonablc,  irregular,  violent,  undutifol,aiid 
transgressing  kath  the  hounds  of  duty  ami 
loyalty ;  l&  bitterness  of  which  characters 
were  we  in  the  least  nart  conscious  to  have  de- 
iorvedf  we  should,  liae  Job,  have  safd,  **  Be- 
bold,  we  are  vile :  what  shall  we  answer ;  we 
will  lay  our  hands  upon  our  mouths.'' 

But,  lest  oar  silence  sliould  argue  our  guilt, 
we  shall,  ia  all  humilityr  eodeavttur  to  make 
af^ear  we  hav«  alwavs  demeaned  ourselves  as 
beocmieth  good  and  obedient  subjects,  and 
those  who  acknowledge  and  are  truly  sensible 
of  the  inaDy  fovoom  received  from  his  majesty ; 
the  truth'  of  which  resting  only  on  matter  of 
foot  being  nehitedi  and  the  ndse  colours,  which 
fcithefto  faa«t  been  thrown  on  os,  being  waslk- 
od  off,  wa  shall  not  doubt  but  bis  majesty  will 
•omi  fMertain  a  better  opinion  of  his  sobjects 
•f  this  isbwdt 

We  must,  therefore»homblv  begtihni  bis  ro»- 
fsHy  wlU  with  psaisnca  be  pkasM  to  hear  the 
•coount  of  oar  pnowdtogi ;  srhicfa  truly  to 


mfest,  we  mutt  be  forced  co  look  back  so  far  «9 
sir  Charies  Lyttlecon's  and  sir  Thomas  Mody- 
ford's  entrance  upon  their  govern mtnu 

At  which  time,  we  humbly  eonceive,  the 
island  began  really  to  take  op  the  fHros  of  « 
civil  governmenr,  and  wholly  to  lay  asiJe  that 
of  an  army,  which  until  that  time,  was  deemed 
the  supreme  authority ;  when  after,  UfTon  their 
several  arrivals,  by  order  from  his  mnjesry, 
and  according  to  the  method  of  his  majesty  *s 
most  ancient  plantations,  they  called  Asfteni- 
blies,  and  settled  the  government  of  the  island 
in  such  good  form,  that  until  his  excellency  the 
earl  of  Cariiele*s  first  arrival,  his  msrjesry 
thought  not  fit  to  alter  it,  though  several  go- 
vernors in  that  rime  were  changed,  which  luost 
necessarily  infer  the  jtoodness  and  reason  of 
it,  as  well  as  the  satisfaction  of  the  people 
(since,  from  that  time,  they  betook  themselves 
tu  settle  plantations)  especially  the  mercbaeta, 
by  which  means  the  estates  here  are  wonder- 
fully increased,  as  is  evident  by  the  great  tmtvt- 
ber  of  ships  laden  here  by  the  industry  of  the 
planter ;  and  the  satisfaction  tliey  recehred  by 
those  « holesome  laws,  then  begun,  and  octtf 
tliat  time  continued,  the  change  of  which  laws 
we  hod  no  reason  to  espect,  being  done  on 
such  mature  deliberation  from  home. 

But  to  return  to  answer:  thefinit  thing  their 
lonlsbips  are  pleased  to  accuse  us  of,  is  pre- 
suming to  question  his  majest/s  power  over  the 
militia ;  which  how  much  ihey  are  mislofenned 
in  it,  wjH  hereunder  appear :  but  weynuSt  first 
repeat  the  clause,  against  which,  we  humbij 
conceive,  we  had  just  reasons  to  take  eacep» 
tions,  which  clause  is  as  followetfa : 

**  Provided  always,  and  it  is  hereby  fortber 
enacted  and  declared  by  the  itithority  afore  • 
said,  that  nothing,  in  this  net  contained,  be 
expounded,  construed,  or  understood,  to  ds- 
minish,  alter,   or  abridge,  the  power  of  the 

Kvetmor  or  commander  in  chief  for  the  time 
ing ;  but  that  in  all  thinp  be  may,  upon  aH 
oocasions  or  exigencies,  act  as  etptain*gfeneral, 
and  governor  in  chief,  according  to  and  in 
pursuance  of  all  the  poa«ers  and  authorities 
given  to  litm  by  his  majeeiy's  commission ;  any 
thing  in  this  act  or  any  other  to  the  contrary  in 
anvwise  notwithstandrng.** 

in  their  lordships'  observations,  in  wliicli 
they  take  no  notice  that  the  power,  g^en  by 
that  clause,  extends  as  well  to  theigovemor  as 
captain^eneral,  nor  of  the  words  **  ai^  thing 
in  this  net  or  ^y  other  to  the  contrary  not- 
withstanding,"  which  words^  being  plain,  need 
no  references  to  expound  ihem,  being  consent- 
ed to,  there  is  no  occasion  of  miking  any  other 
law,  because  that  makes  all  the  powers  and 
authorities,  given  by  his  majesty's  comnitnioo ; 
and  by  that  commijision,  the  inscrvetiorts,  whit  Is 
shall  bo  after  given  to  hnn,  shall  be  hiw,  though 
it  be  to  the  nulling  of  any  beneficial  law,  made 
either  here  or  in  Engknd,  by  whioh  we  aie 
secured  both  in  life  and  estate;  the  like  of 
which  was  never  done  in  any  of  Ms  majesty^ 
domtaioas  whatsoever,  and  is  ia  efi^  to  ensct 
will  to  be  akW|  and  will  be  oonttnifd^wt  feap) 
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tQ  bind  Ui  by  Uw  okl  role  of  Uw,  that  ercrj 
man  may  reooupce  bis  owo  right ;  and  i/ their 
lordships  had  been  pleased  to  have  as  well 
remeoftbcred  the  other  clauses  of  the  act  of  the 
miltUay  we  cannot  think  they  would  Lave  said 
we  had  questioned  liis  majesty*s  power  over  it ; 
for  nu  act  of  £ng(and  gives  his  majcst/  the  like 
|K>wer  over  tiie  militia,  as  onrs  doth ;  for,  on 
any  apprehension  4)f  danger,  the  general  with 
his  council  of  othcershave  power  to  put  the 
law  mariial  on  foot  for  what  time  they  please, 
and  to  command  us  in  oar  own  persons,  our 
servants,  negroes,  borses,^r«n  all  that  we  have, to 
his  majesty's  service ;  w£ich  having  been  so  of- 
ten put  in  practice,  will  need  the>  lest  proof; 
but  how.  readily  nnd  willingly  we  have  obeyed, 
and  in  that  £iiith  is  best  justified  by  works,  it 
will  not  be  amiss  to  instance  some  times,  and 
what  hath  been  done  in  those  times,  by  the 
charge  and  labour  of  his  majesty's  subjects 
here,  under  the  several  governors:  none  6( 
which  have  left  onesperimented  the  strength 
of  his  majesty *s  commission,  anfi  the  virtue  or 
force  of  that  acty  upon  the  leasi  seeming  opea- 
sion. 

la  tlie  government  of  sir  Thomas  Idodvford, 
in  the  year  lii65  and  1666,  the  whole  lalsod 
was  put  under  law  martial  for  many  montlw 
together;  iu  which  time,  by  the  inhabitants 
and  their  blacks,  Fort-Charles  was  made  close, 
whicli  10  that  tioie  wanted  a  whole  linst  and 
also  the  breast-work  at  Porr-Royol  was  buUti 
with  a  very  small  charge  to  liismiyesty. 

In  the  time  of  sir  Thomas  Lynch,  iu  the  year 
1673,  the  law  martial  was  again  set  on  foot ; 
Fort- James. built  by  the  contributions  of  the 
geotlemen  of  his  maiesty's  council  and  as- 
sembly, and  several  otner  of  his  roajestyts  sub- 
jecu  in  this  island,  which  amounted  to  a  very 
considerable  sum  of  money ;  a  breast*worL 
thrown  up  at  Old-Harbour,  and  several  other 
places;  and  guns  mounted  on  a  plattbrm 
placed  at  Port-Morant. 

In  Lord  Vaogban's  tinle,  tliough  there  was 
BO  probability  of  war,  yvt  he  wanted  not  the 
trial  of  his  power  also  in  tlie  militia,  and  our 
obedience  to  it ;  for  he  comssanded  out  a  com- 
pany of  the  inhaliitants  in  search  of  a  Spanish 
Mr^aa  UmgOy  who  was  said  to  have  robbed  a 
sloop  bebngins  to  this  island  upon  the  coast 
of  Cuba :  he,  likewise,  in  favour  of  the  royal 
company  commanded  out  to  sea  two  vessels, 
with  aQompaiiy  of  the  militiaand  their  captain, 
from  Purt-Ooyal,  to  seize  .an  interloper  riding 
in  one  of  his  miyesty'k  harbours,  and  there  by 
force  seised  her. 

In  the  time  of  sir  Henry  Morgan  being  com- 
Bander  in  chief  we  were  again  put  under  mar- 
tial  law ;  in  whiob  time  Fort-Rjupert,  Fort*Car- 
lisle,  and  a  aesv  line  at  Fort- Jamesi  were  built. 

Lsstly,  in  his  excelleney  the  earl  of  Car- 
Kile's  time  (the  present  governor)  the  Jaw  mar^ 
tasl  was  agam  put  in  force  for  about  three 
■lonths;  in  whicli  time  Fprt-Morgao  with  its 
platfoniii  and  another  line  at  Fort-James,  and 
the  breM>work  remforccd  very.  considaraUy 
in  4hmfcflaM  tnit  hfighty  and  mw  cmiieges  wer» 


made  for  the  gims,  those  that  came  out  of 
England  not  being  fit  for  land  service ;  all 
which  fortifications  are  substantially  built  with 
stone  and  brick,  at  the  charge  and  labour  of 
the  country. 

Neither  have  we  ever  be^  wanting  indue 
respect  to  his  majesty's  governors;  the  militia 
having  always  waited  on  them  to  church,  in 
their  progresses,  and  on  all  public  occasions  : 
and  we  may  safely  affirm  with  truth,  that  no 
militia  in  his  majesty's  dominions  undergo  the 
like  military  duty  as  his  subjects  in  Jamaica;^ 
as  is  evident  to  all  men  that  ever  set  foot  in 
I'ort-Kuyal,  ahich  cannot  be  distinguished 
from  a  garrison,  either  in  time  of  peace  or  war, 
but  by  tlieir  not  being  paid  for  their  service.     ; 

To  answer  their  loroshijis*  objections  to  tha 
bill  of  revenue  wherein  his  miyesty's  name  was 
left  out,  there  are  several  members  of  this  as- 
sembly now  sitting,  who  were  members  when 
that  bill  passed  three  times  in  form  in  t)ie  as-. 
sembly;  and,  upon  the  best  recollection  of 
their  memories,  they  are  fully  persuaded  and 
do  beUeve  the  bill  was  again  sent  down  with 
that  amendment  from  the  aovernor  and  coun- 
cil, accord ing  as  it  passed  at  the  last :  but, 
should  it  have  risen  in  the  assembly,  they  a§4 
very  unfortunate  if  they  must  bear  the  censurtt 
of  all  mistakes  that  may  happen  in  presenting 
laws  to  be  pasKd,  when  both  the  governor  and 
his  council  have  their  negatitw  voices,  .which 
had  either  of  them  made  use  of  in  this  pointy 
would  have  been  readily  consented  to  by  the 
assembly,  as  they  had  formeriy  done,  both 
under  tlie  government  of  sir  Tnomas  Mody- 
ford  and  sir  Thomas  Lynch,  before  whose  time 
it  Imd  been  raised  without  mentioning  his  ma- 
jesty's name,  and  that  without  check ;  and  we 
always  concluded  the  govemor's  name  in  the 
enacting  part  to  be  of  the  same  effect  as  bis. 
majesty's  is  in  England,  whom,  in  this  parti* 
calar,  he  seems  raUier  to  personate  than  rtpre* 
sent:  for  wliidi  reasons  we  hope,  it  ought  msjl^ 
to  have  been  imputed  to  the.  assembly  as  their 
crimii  altogetbeiv  being  consented  unto  by  his 
majesty's  governor  without  any  debate,  and  all 
applied,  by  the  act  whereby  it  was  raised,  t» 
the  very  same  public  use  bis  majesty  directs; 
and  we  are  i^rtain  no  instance  can  be  pven  ot 
any  money  disposed  of  to  any  private  nse,.bi|6 
was  always  issued  by  the  governor's  warrant,* 
for  the  payment  of  his  own  and  other  his  geaa- 
ral  officers'  salaries  in  this  island*  with  soma 
small  contingent  charges  of  ^  government.     • 

Their  lordships  also  affirm^  that  the  asssisb^ 
offered  this  bill,  in  the  same  measure  and.  prA- 
portion  as  it  is  now  proposed,  to  sir  Thomaa 
Lynch ;  in  which  their  lordships  are  misin« 
formed;  for  his  roajesty*s  instmotio^s  were* 
that  the  laws  should  be  in  force  for  two-^eMi 
and  no  lon^r,  which  their  lordships  alio>  iD^ 
knowledge  in  the  prior  part  of  the  repodi  ^ 
that  the  assembly  needed  not  to  have  .e»>i 
pressed  any  time,  and  the  particular 
therein  appointed. 

But  had  their  lordships  known:  how 
lUBU  of  money  have  been  raised  herei  and  hosr 


1893}       STATB  TRUI^.  30  GfiAftLis  IL  1678.^Cbft  ifiU  Omukuum        t^^^M 


smaUap«n  h«Ui  been  applied  to  \m  iMJeatjfV  i 
iervricfi  Tur  4hc  dcfcitce  and  ftUcu^eiiiug  tUe 
wbnd,'  ««  humiily  oonoiife  Ui«u  iofdthips 
i^ould  Imve  be«o  pt  opjnioiiy  that  «e  ^v£  do 
reMoa  to  b»r  ourselves  lo  perpeiuilj,  uid 
pass  the  said  act  witiiouc  limitatioo  of  u:ieft  or 
MiK ;  IKK  cau  we  be  ao  freutrnptuoua  as  to 
inagixie  tb«  king  cao  h»  iitudficd  troin  makiog 
such  uke  of  his  own  autneyos  be  hhaU  thiok  fie, 
and  appljr  it  w hare  be  fiads  moa  necessarj. 

It  u-  very  true  the  la^vs  contain  mauy  aad 
great  trrors^  at  their  lordships  may  tee  by  tbe 
avseiubly's  jtMiraidi  m>  that  «f  re  tbe  asbciubly 
MS  mticb  petitioiierf  to  bis  miyesty  tor  tltit  aeiv 
jbrai,  afc  they  are  to  be  restored  to  tbeir  old, 
above  hidf  tbe  body  of  tli«se  laws*  without 
amendment,  would  never  be  reiMoiiabie  lopass. 

A*y  to4uitance  soine  few  amongst  mauy :  in 
iKe  act'for  prevenim^diuiiai^es  by  fire,  a  single 
jttitioe  of  the  peace  bath  power  of  life  imd 
death  ;  and  the  act  of  mibiia  empowers  tbe  g<^ 
Tfernor  and  council  to  levy  a  tax  on  the  whole 
jaland;  and  ia  tbe  act  direct iiig  the  marsbal'a 
proceedings,  there  is  a  chiuse,  thai  makes  it 
felony  for  any  person  to  conceal  bis  own  goods^ 
Wit  hi  bis  own  possession,  afler  ei^ecution 
levied  by  that  law, 40  that  a  roan  may  be  hanged 
for  being  poor,  v<hJch,  though  inconrenient, 
«aa  never  till  then  accounted  capital ;  with 
•ibera  too  lung  to  be  repeated. 

And  whereas  dwiff  lordships  are  pleased  to 
9ey,  that  there  is  nothing  imperfect  or  defec- 
tive in  these  bills  transmitted  hither ;  yet  we 
humbly  conceive,  that  no  notice  being  taken 
hi  this  body  of  laws,  how  or  in  what  nature  we 
are  to  make  use  of  the  laws  of  Ei^land,  either 
as  they  have  reference  to  the  preservation  of 
his  mi^ty's  prerogative  or  tbe  aul^ects*  riglits, 
ire  Ought  not  in  reason  to  consent  to  these 
bills :  for,  nothing  appearing  to  the  contrary, 
the  governor  is  left,  od  hltUum,  to  use  or  refuse 
as  few  or  as  many  as  he  pleases,  and  such  as 
suit  with  bis  occasions;  there  being  no  direo 
tions  ittihem  how  to  proceed  according  to  the 
laws  of  Ei^^land,  eillier  in  causes  criminal  or 
Icstnmeotary,  and  in  many  other  cases  which 
concern  tiie  quiet  of  the  subject,  both  in  life 
and  esute. 

We  conceive  also,  that,  whatsoever  is  said 
to  the  eoHtrary  by  their  lordships  in  answer  to 
Ibe  distance  ot  places,  this  verv  last  experiment 
is'Sufiiciently  convincing  of  toe  truth  of  that 
allegation ;  since  it  is  a  year  since  this  model 
came  over  and  was  debated,  and  before  their 
lordship's  report  came  back,  notwithstanding 
«ne  01  the  advices  went  home  by  an  espress. 
And, 

W  hereas  their  lordships  say,  we  cannot  be 
subject  to  mure  accidents  than  his  majesty's 
kingdom  of  Ireland;  to  that  we  object,  that 
advice  and  answers  thence  may  be  had  in  ten  or 
fourteen  days,  and  that  kingdom  is  already 
•ettled,  our  plantation  but  beginniag.  But 
ftuther,  we  cannot  imagine  that  Irish  model  of 
Mvernment  was,  in  principiot  ever  intended  for 
(oglishmeu  :  besides^  their  lordships  cannot 
bid  kttOw»  (hat  ihtt  model  wft  iotroduced 


amoagU  thcvi  hj  a  law  made  by  tbensdires  ia 
Ireland,  and  so  cunse^iueatly  bound  ihem^ 
wliich  being  now  generally  known  to  all  tbo*c 
who  remote  thitliery  they  ba»e  00  causa  to  re- 
pine at,  that  being  their  choice  to  bve  midar 
11  or  stay  from  it,  and  was  made  for  the  preser- 
vation uf  the  EugUsh  against  the  Iritib  faction. 
As  there  is  not  the  same  cause,  so  there  is  not 
the  san>e  reason  fur  imposing  ibe  same  00  ns, 
unless  we  did  it  ourbelves,  who  are  ail  his  ma- 
jesty's natural-born  sul^ccu  of  bis  bagdnra  of. 
England ;  which  is  the  reason  the  jparliameist 
give,  in  all  their  acts  coit earning  the  plaiua* 
tionsy  ibr  obliging  us  by  them  to  what,  aad  with 
whom,  and  in  tvhat  manner,  we  may  trade,  and 
impose  a  tax  onus  here,  in  case  of  trade  froin 
oue  colony  to  another ;  and  it  is  but  eqiuty 
then,  that  the  same  law  should  have  the  same 
power  of  loosing  as  binding. 

liis  majesty  giving  a  power  on  urgent  occa- 
sions to  raise  monies  the  old  way,  only  aecores 
the  king's  officers  their  salaries,  of  whtcb  «laa 
they  bad  been  disappointed ;  the  act  of  the  mi- 
litia, which  was  heretofore  con^^ented  tQ»  ever 
providing  that  on  alarm  or  ioviision,  the  cota- 
mander  m  chief  should  have  unlimited  power 
over  all  persons,  estates  aad  thmgs,  oeccasary 
on  such  urgeiicies. 

As  to  the  7tb,  the  assembly  say,  they  neVcv 
desired  any  power  but  what  bis  majesty's  go- 
vernom  absured  them  was  tbeir  birth-rigbc5, 
and  what  they  supposed  his  majesty's  mo^t 
gracious  proclamation  allowed  them :  also  La 
mmesty  was  graciously  pleased  to  write  a  letter 
to  bis  governor  sir  Thomas  Lynch,  after  Uie 
double  trial  of  one  Peter  Johnson  a  pirate,  ug- 
nifying  his  distike  that  any  thing  fihtmld  be 
done  that  should  cause  any  donbt  iu  his  sub- 
jects, in  not  enjoying  all  the  privileges  of  sisb- 
jecis  of  the  kingdom  of  England,  or  to  that  ei^ 
feet. 

But  as  to  the  obstructing  of  justice  against 
Brown  the  pirate,  what  tl>ey  did,  though  n4»c 
justillsblo  in  the  immnery  was  out  of  an  assur- 
ance, that  we  had  no  law  in  ioroe  then  to  de- 
clare my  lord  chancellor  of  England's  power 
and  our  chancellor's  her^  eqnaC  iii  granting 
commissions  in  pursuance  of  the  statute  of 
Uenry  the  eighth  ;  which  also  hi^  ma^Ubty  and 
council  perceiving,  ha«e  in  the  new  body  of 
laws,  sent  one  to  supply  that  ,want :  and  if 
they  not  meddhog  with  the  n>erits  of  the  cause, 
endeavoured  to  pie&erve  the  form  of  justice, 
and  justice  itself;  and  after  denial  o(  several 
petitions,  joined  wi;h  tbe  council^  were  l<?d 
beyond  tbeir  duty  (for  which  they  wera 
sharply  reprimanded  by  the  then  governor), 
they  do  hope  for  and  humbly  bvg  his  majesty's 
pardon. 

And  as  for  the  act  upon  wliich  he  caise  in, 
it  arose  not  iu  the  assembly,  but  was  sent  from 
the  council  to  be  consented  to  by  tliei 
was  accordingly  done. 

And  as  to  the  imprisonment- of  Mr. 
Marty n,  one  of  their  members,  for  tsktng  oot 
proceu  in  Chancery  in  his  own  private  ooiic«i« 
agunst  Mvenl  oUim  BK^tben^  and  of  ib» 
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dmncil,  cW  Msciubly  tb6n  ftrttbg,  and  fov  other 
misdemeanors  and  breach  of  tiie  rules  of  the 
lK)u$e;  they  hope  it  is  jubtitiablc,  the  kiiig's 
governor  having  assured  them,  that  they  had 
the  same  poiwer  over  their  meixibers  which  the 
House  of  Commons  have,  and  all  Speakers 
here  praying  and  the  governors  granting,  the 
usual  petitions  of  Speakers  in  England. 

Seeing  tb^  governor  hath  power  to  turn  out 
a  couii:»eiiur,  and  tumine  out  incapacitatea  him 
from  being  au  assemblj-maDy  no  counsellor 
dares  give  his  opinion  against  the  governori 
under  danger  of  less  penalty  than  insiug  that 
which  lie  thinks  his  birthright  t  aUo  a  governor 
being  chancellor,  ordinary  and  udmtral,  joined 
with  his  military  authority,  lodges  so  great  a 
power  in  him,  that  lieing  united  and  executed 
in  one  person  tb  turn  it  Mtan  in  ^uaiibet 
parity  so  that  be  may  invalidate  any  thing  done 
under  \m  com  mission. 

There  is  no  doubt  but  by  thb  neiv  way,  it  is 
in  tbe  assembly's  power  to  consent  to  and 
perpetuate  f;uch  laws  as  are  wholly  nf  benefit 
to  tliem/ and  leave  unpasscd  all  that  may  be 
thought  most  necessary  for  his  majesty;  which 
advantage  ttiry  not  hiving  liold  on,  hope  it  will 
be  an  evidence  they  are  carefufof  his  majesty's 
prer<»gaiite,  as  it  is  the  duty  of  every  good  suti- 
jea  to  be. 

It  is  without  controversy,  that  the  old  form 
of  government,  which  was  ordered  so  like  his 
majesty's  kingdom  of  Enginnd,  muse  of  come* 
queuoe  be  of  greater  eneoarogemeiit  to  ull  his 
ro«jesty's  subjects,  as  well  ns  strangers,  to  re- 
move itbeius^ves  hither.  Upon  his  mnjesty's 
proclamation  in  my  lord  Windsor's  time,  and 
by  those  gracious  instruotions  given  to  sir  Tho- 
mas Modyford,  all  or  most  part  of  tbe  sugar 
plantations  have  been  setUed ;  and  tbe  major 
part  of  the  said  planters  bemg  soeh  wlio  arrived 
here  and  settled  upon  the  i^eneral  liking  of  the 
noael  first  constituted,  and  in  belief  that  ihey 
loK  not  aby  of  the  privileges  of  his  majesty^ 
aubjectf  of  the  kingdom  of  En<;land  by  tlieir  re- 
anovat  hither;  and  having  by  no  act,  as  we  be- 
lieve, either  provoked  his  majesty  or  forfeited 
our  rights,  or  ever  desiring  ot  attempting  to 
lessen  or  question  hit  majesty's  prero£ative,  the 
preservation  whereof  we  ever  deemed  the  best 
means  of  preserving  our  own  priviU'iEes  and  es- 
tates, we  shall  presume  to  hope  for  the  cooti- 
nuance  of  his  majesty's  favour,  which  is  impos- 
•ible  for  us  ever  to  foivet. 

And  whereas  their  lordships  are  pleaded  to 
efi»r  their  adriee  to  his  majesty,  to  furnish  his 
governor 'with  such  powers  as  were  formerly 
given  to  ool.  D*Oyley  and  others,  in  whose  time 
the  then  accounted  army  was  not  disbanded, 
but  so  continued  till  lord  Windsor's  arrival, 
who  brought  over  the  king's  royal  donative, 
and  order  to  settle  the  civil  government :  we 
Irape  their  lordships  intend  not  that  we  are  to 
be  governed  by  or  as  an  army,  or  that  the  go* 
vamor  be  empowered  to  levy  any  tax  by  him- 
self aad  Gounoil ;  since  his  majesty  having  dis- 
chnrgtd  himself  apd  council  by  an  act  of  par- 
liMftea^  ef  tDj  nidi  power  9?cr  Miy  of  b»t  mik 


jesty'9  aubjecu  of  lus  kingdom  of  England,  as 
we  undoubtedly  are,  ii  will  be  very  hard  to 
^ave  any  imposition  laid  on  us  but  by  our 
own  consents^ ;  tor  tlteir  lordships  well  know 
that  no  derived  power  is  greater  than  the  pri** 
mitive. 

However,  if  his  roost  gracious  majesty  shall 
not  think  fit  to  alter  this  inodttl,  but  we  are  to 
be  govenied  by  the  go%'ernor  and  council  ac- 
cording to  their  lordships*  advice,  yel  ive  hum- 
bly bMeech  his  majesty  to  do  as  the  grace  to 
believe,  that  we  are  so  sensible  of  our  duty  and 
allegiance,  that  our  submission  to  und  com- 
portment under  his  majesty's  autuority  ^hall  be 
such,  as  that  we  hope  be,  in  his  due  time,  will 
be  graciously  pleased  to  restore*  unto  us  our 
ancient  form  of  government,  under  which  it 
haih  hitherto  pleased  God  to  prosper  us :  end« 
ing  with  our  hearty  prayert  for  lii»  majest/s 
long  and  happy  reign  over  us,  and  most  hum^ 
biy  begging  bi^  majesty's  pardon  of  all  our 
errors  and  mifttaJces,  and  a  gracious  interpreta* 
t ion  of  this  our  answer ;  protesting,  from  the 
bottom  of  our  hearts,  that  we  ore  and  resolve 
to  die  his  majesty's  true,  loynl  and.  obedient 
subjects.  A  True  Copy. 

KOWLAWO  PoWELLy  CI.  CoOC. 

The  humble  Desire  and  Justtficatiov  of  tlie 
Members  of  his  Majesty '»  Council,  to  hii 
Excellency  the  Governor  in  Jamaica. 

Tlie  nlteratioRS  of  the  frame.of  government 
in  this  his  majesty's  island  of  Jamaica,  unto 
that  of  his  kingdom  of  Ireland.,  which  his  ma^ 
jcBiy,  the  best  and  greatest  of  kinoes,  hath  gra* 
ciously  commanded  us  to  submit  unto  and 
own,  wc,  bis  majesty's  truly  loyal  and  dutiful 
subjects,  hitherto  have  and  yet  do,  by  a  willing 
readiness,  and  ready  wiUingness,  declare  our 
entire  obedience  and  hearty  conformity  there- 
unto, because  his  majesty  commands. 

And  although  his  majesty's  great  perspicuity 
and  truly  royal  prudence  is  bekt  able  to  deter* 
mine  wliat  govenmient  is  the  fittest  for  hia  sub* 
jects  in  this  island,  yet,  vrith  z\V  due  submii* 
sion,  in  all  humility,  we  beg  leave  to  represent 
to  bis  majesty  the  great  iucunvenienoe  attend* 
ing  the  present  frame,  in  transmitting  our  laws 
home. 

Tbe  vast  distance  of  place  will  of  necettity 
require  a  great  expence  of  time,  between  the 
first  framing  our  laws  here,  and  the  transmit* 
ting  and  return  of  them  hither  again ;  so  that, 
before  they  can  be  passed  into  laws  by  tbe  as* 
sembly  here,  there  will  probably  as  great  oiuses 
arise  to  alter,  as  there  were  at  first  to  make 
them. 

And,  with  all  due  submission,  we  judge  it  even 
impossible  to  adapt  laws  to  tbe  pcesent  consti^ 
tution,  so  as  not  to  adnait  of  ofken  and  great  al- 
terations: for  according  to  our  expenenoe 
hitheno,  we  have  found  urgent  occasions  to 
alter  and  amend  the  laws,  that  have  more  im% 
mediately  concerned  us  here,  at  the  least  every 
two  yean;  and  we  cannot  Ibreiee,  but  we 
shall  lie  under  the  same  neoeatity  alill;  so 
that  if  his  majesty  gmcioutly  plemr  lo  t*k«  il 
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into  hb  prioccly  coniideration,  and  eiib^  re> 
9Korf  to  lu  our  Sormet  powf  r  and  wajr  or  ma- 
ibod  of  passing  laws,  or  at  least  remk  that  port 
of  the  present  metUodof  making  laws,  which 
otoly  concerns  us  here,  as  they  may  pass  witii- 
qoc  transmitting  the  same,  we  hope,  by  our 
present  submission  and  obedience  to  all  his 
laws  here,  his  majesty  will  be  a  glorious  prince, 
and  his  subjects  here  an  happy  people. 

A»d  whereas  the  gentlemen  of  the  assembly, 
10  their  address  to  nis  majesty,  read  here  m 
cooocil  the  15th  of  November,  1679,  do  declare, 
that,  as  to  the  bill  of  revenue  wherein  his  ma- 
jesty's name  was  left  out,  that  there  are  sere* 
ral  of  the  members  of  their  assembW  now  sitt* 
ing,  who  were  nemben  when  that  bill  pssstd 
tbfce  times  in  form  ia  the  assembly,  ana  upon 
the  best  recollection  of  their  memories,  tticy 
are  fuily  persuaded  and  do  believe  the  bill 
was  again  sent  down  with  that  amendment 
from  the  governor  aod  council,  acoordhig  as  it 
passed  at  the  last :  we,  the  i^entlenien  of  his 
ttajestT*s  council  here  present  nt  the  passing  of 
tlie  bin,  Ho  mc»st  humbly  and  with  all  serious- 
ness aver  and  declare,  Thst  we  were  sn  far  from 
oonseacing  the  said  hill  should  pnss  without  his 
msjesty'sname-m  it,  that  we  do  not  rememlier 
it  wu  ever  debated  or  mentioned  in  council; 
aod  fbrther,  that,  to  the  best  of  our  respective 
knowledge,  it  was  read  tliree  times,  and  p:issed 
the  council  board,  with  his  majesty's  name  in 
it:  and  we  are  the  rather  induced  to  this  our 
confidence,  because  we  find  tlie  origins]  act 
was  razed,  and,  by  the  then  Speaker's  own 
band,  interlined :  and  moreover,  the  several 
amendment!  of  the  said  bill,  that  were  made  in 
council,  were  all  taken  notice  of  in  the  mi- 
nutes in  our  council- books,  and  no  meotioo 
made  of  this ;  aod  the  Kentlemeo  of  the  as- 
sembly do  produce  nothing  out  of  their  journal 
to  justify  ine  reflections  upon  us;  therefore  it 
is  to  be  presumed  they  cannot. 

And  we  do  further  hiimbly  and  unanimously 
declare,  we  never  did  at  any  time,  either 
JAMdyer  sever  Ally,  make  any  complaint  to  the 
assembly,  6r  any  of  them,  of  tlie  power  given 
by  his  majesty  to  his  eicellency  our  present 
goternor;  to  suspend  any  of  his  majesty's  coun- 
cil here :  for  as  we  have  hitherto  yielded  all  doe 
obedience  end  sebmitsion  to  his  majesty's 
myal  will  And  pleasure  concerning  us,  so  we 
hope  we  shall  approve  ourselves  soch,  and,  as 
in  dnty  bounds  ever  prey  for  his  majes^'s  long 
kle,  aod  that  be  may  prosporoasly  and 
triumphantly  reign  over  us. 

» 

Tilts  was  nnanimoasly  agreed  to  in  council, 

hjf  the  respective  members  thereof  who  were 

Eeseot  at  the  P^9>i*S  ^  biU  of  revenue  s  oo- 
nel  Thomas  Ballard,  colonel  John  Cope,  co- 
lonel Hobcrt  Bvndloss,  colonel  Thomaa  Free^ 
■MUi,  colonel  William  Joy,  colonel  Thomas 
Fuller,  Jolm  White,  esq. ; 

And  consented  to  by  the  whole  oooncil,  ex- 
cepting Uentenant  colonel  Samoel  LoQg« 

Beoeived  from  the  ead  of  Gailistey  96\h 
Jeb.  1679-80. 


Exlraei  ^  «a  CMb-  ta 

Jamaica. — At  the  Committee  of  Trade  aiid 
Plantations  in  the  Councii-Chatnber  at 
Whiteliall,  March  5,  1679-80.  Prcaenr, 
Prince  Hupert,  Lord  Ptesident,  L«>rd 
Privy  Seal,  Marquis  of  Worcester,  Earl  of 
Bridgwater,  Earl  of  Essex,  Mr.  Hyde, 
Mr.  Sec.  Coventry,  Sir  Lciilin  Jenkins. 

A  Letter  from  the  earl  of  Carlisle  to  the 
Committee,  dated  the  S3d  ot  November  last, 
is  read,  wherein  his  lordship  acquaiata  the 
Committee,  that  having  called  tne  council  and 
assembly  together,  he  had  caused  ibeir  lord- 
ships report  of  the  S8th  of  May  to  be  pablidy 
read ;  which  their  lordsliips  think  to  he  do- 
agreeable  tt/ the  directions  of  the  report,  which 
was  only  presented  to  his  majesty  for  bis  inior- 
mation,  aod  in  order  to  furnish  the  earl  of 
Carlisle,  when. occasion  shall  serve,  with  aocb 
aiguments  as  might  be  fit  to  be  used  in  jus- 
tification of  his  majesty's  commission  and  iu- 
structiona;  and  their  lordships  particularly 
take  notice,  that  it  was  neither  necessary 
nor  convenient  for  him  to  expose  his  iustruc- 
lious  to  the  asembly  :  and  as  to  the  clerk  of 
the  assembly,  which  his  lordship  had  appointed, 
the  committee  does  very  much  approve  his 
lordships  pniceedings  thmin,  and  will  desire 
him  to  continue  the  same  method  for  the  fiitare. 
'  And  whereas  colonel  Long  is  represented  to 
have  a  hand  in  leaving  ont  the  kind's  name  in 
the  late  bill  oi  revenue,  and  in  framing  and  ad- 
vising the  address  of  the  assembiv  now  trans- 
initted  tu  his  majesty  ;  their  lordships  will  re- 
port, that  the  earl  of  Carlisle  may  be  ordered 
to  send  him  to  fiogland  to  answer  what  is  hdd 
to  his  charge. 

The  Address  of  the  assembly  at  Jamaica  to 
his  miyesty,  in  answer  to  a  report  of  the  Cooi- 
mittee  approved  on  the  S8th  of  May  last,  being 
read,  their  lordships  observe,  that  there  are 
many  falsities  and  mistakes  contained  therdn. 

First,  it  is  alledged  by  the  assembly,  tliat  tlw 
island  took  op  the  civil  form  of  govern nsent  in 
the  time  of  sir  Thomas  Modyford  and  air 
Charles  Lyttlcton ;  whereas  it  is  ceitatn  that 
colonel  Dx>yleT  had  a  commission,  soon  after 
his  majesty's  ftestoratioo,  to  govern  by  the 
civil  power. 

As  to  their  denial  of  having  left  oat  his  osa* 
jester's  name  in  the  revenue  bifi,  it  is  evident  by 
the  justification  of  the  oeundlf  and  asaaranoe 
of  the  lord  Vaagban,  that  the  bill  passed  tlw 
governor  and  council  with  his  majesty's  name, 
wliich  was  afterwards  left  out  ereraaiMt  asmaj 
be  supposed  by  the  interlineation  that  yet  ap« 
pears  upon  the  original  hill. 

And  whereu  it  is  said,  that  their  lonMuos 
are  misinformed,  in  affinning  that  the  assembly 
had  before  oflfered  the  bill  of  leveaoe  in  tba 
same  measure  and  proportion  as  is  nosr  pro* 
posed„  since  the  laws  were  to  be  in  force  fi»r 
two  years,  and  no  longer  ;  the  asiemblji  hai^ 
Quite  foigntten^or  pretended  to  be  igaer^  c^ 
the  powers  settled  by  hismwcsty's  oo4i|i^iasio& 
to#tr  Thomas  I^fiich,  whetcby  the  hvswcrc^ 
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to  be  in  force  for  two  years,  aad  no  lunger, 
unless  confirmed  bj  his  majesty  within  that 
time ;  to  that  the  bill,  transmitted  by  sir  Tho- 
mas Lynch,  .wanted  only  his  majesty's  appro- 
bation, to  render  it  perpetual. 

The  assembly  further  mentions  the  great 
sums,  raised  in  Jamnicn,  which  haUnotoeen 
employed  to  his  majesty's  service  ;  but  does 
not  instance  the  misapplication  of  any  part  of 
the  revenue  by  any  of  the  governors. 

It  is  also  to  be  observed,  that  the  law  for  pre- 
venting damages  by  (ire,  of  which  tliev  com- 
plain, was  first  made  by  them  ;  as  also  the  act, 
directing  the  Marshal's  proceedings,  cannot  bat 
be  very  reasonable,  and  for  the  advantUgo  of 
the  planters,  smce  it  gives  them  the  use  of 
t  heir  goods  softer  execution,  and  enables  them  the 
better  to  pay  their  debts. 

And  whereas  the  assembly  complains,  that 
there  is  no  liiw  transmitted  to  them  for  asoer^ 
cainin^  the  laws  of  England :  it  is  thought 
reasoimble  that  his  majesty  should  retain  within 
himself  the  power  of  appointing  the  laws  of 
Eneland  to  be  in  full  force  in  that  island,  as  he 
shnll  find  necessary. 

Tlie  delays  and  length  of  time,  alledged  by 

theni  in  reference  to  the    model    prescribed 

.  by  his  majesty,  were  wholly  occasioned  by  the 

refractoriness  of  the  assembly,  and  not  by  tlie 

distance  of  places,  or  other  reasons. 

What  they  object  concerning  Ireland,  in  re- 
ference to  Jamaica,  is  frivolous  ;  since  the 
English  there  have  right  to  the  same  privileges  as 
those  of  Jafnaicfl,and  are  bound  up  by  acts  of  par- 
liament in  England,  as  well  as  the  iimabitants  of 
Jamaica* 

To  the  tth  objection  it  is  replied,  that  noticing 
has  been  done  to  take  away  their  enjoyment  df 
all  the  privileges  of  English  subjects  :  sirtce 
th«y  are  governed  by  the  laws  and  statutes  of 
this  realm. 

Their  unwith*antab1e  proceeding,  in  obstruct- 
ing of  justice  against  Brown,  the  pirate,  is  con- 
fessed, and  his  majesty's  pardon  prayed  by 
them. 

Their  lordships  think  the  imprisonment  of 
Martyn,  and  the  articles  preferred  against  him, 
altogether  unjustifiable,  not  only  as  he  was  his 
majesty's  collector,  but  as  the  assembly  ouRht 
not,  by  the  pretension  of  privilege,  to  shelter 
themselves  from  justice^  there  being  no  such 
nsage  in  Batbadoes,  and  other  plantations. 

In  the  9th  place,  it  is  altogether  erroneous  in 
the  JiMembly,  td  think  it  is,  by  the  present 
model,  in  their  own  power  to  accept  such  laws 
as  are  wholly*  of  benefit  lo  themselves,  and  to 
f«ject  such  as  are  roost  necessary  for  his  ma- 
jesty ;  «nce  the  governor  yet  retains  a  aega- 
tiv<e  voice,  lifler  the  consent  of  the  assembly. 

And'^cfreas  they*  very  muth  ftisist  upon  ffis 
mx)estt*s  proclamation  in  my  ford  Windsoi^s 
time :  nis  innjesty  has  not  in  any  mstance  with- 
drawn th^  effects  of  bis  pr^tkiise  to  tbem,  nor 
im'posed  roletf  and*  instroctfons  that  were  ^res- 
etibtd  M  sir;  ^HiohiasMody fold's  oouocit,  to 
-nM^  money  ob  fftrotift  Uqnors :  mod' the  ta- 
sMably  t9n  at  bttliA  beiieva  tfaay  bare  m»  pitK 


voked  bis  majesty  to*  keep  a  strieC'eye  upon 
them,  after  their  several  unwarriUitidile  ttd^ 
ceedings  during  the  government  df  ilie  Ibt]^ 
Vaughan,  and,  sinee,  the  earl  of  (ykHisIe,'  by 
their  votes  and  otherwise. 

In  the  last  place,  it  is  falsely  Srisinuated  hy 
the  assembly,  that  the  eovemment  rematfiM 
under  an  army  m  col.  ITOyley's  time;  since  it 
appears  plainly  by  his  commission,  trat  ft'was 
otherwise  provided,  and  that  the  martidl  Kiw 
was  then  laid  aside;  so  that,  upon  the  'whole 
matter,  they  have  reason  to  beg  his  thajesty^ 
pardon  for  all  their  errors  and  mistakes. 

The  instification  of  the  council  of  Jamaica, 
in  answer  to  the  imputation  of  the  assembly,  of 
their  leaving  out  the  king's  name  in  therevenarr 
bill,  b  also  read,  and  to  be  made  use  of  by  tb6 
governor,  to  disprove  the  allegations  of  the  as* 
sembly  in  tbeir  own  behalf. 

Extract  of  an  Order  in  Cmtneil. 

Jamaica. — ^At  the  Coramilttfe  of  Trade  i^iid 

Plantations,  in  the  Council-Chamber  at 

Whitehall,  .Monday  the  8th  of  Marcbf 

^  1679-80.    Present,  Lord  Privy  SeaJ»  Barl 

of  Bridgwater,  Sir  LeoUn  Jed^.     -  . 

The  lord  Vaughan  "attends,  concerning  th^ 
charge  against  colonel  Lon^,  of  Jnnaica,  M 
rasing  out  the  kingS  name  m  >!ie  act'of  V^ve- 
nue;  and  declares,  that  he  is  very  confident 
that  the  bill  came  Up  from  Che  assemblvto  the 
council,  with  the  king's  name  in  ft,  and  thnt  ii 
was  not  put  out  bv  the  council,  nor  by  his 
privity ;  atid  that  when  Mr.  Maityn  canit  tb 
Jamaica^  with  the  king's  patent,'  to  he  oollet^ory 
his  lordship  Hietf  sent  for  the  aiH,  aod  perceived 
the  interlineation  to  be  io'colonelLong*shand ; 
and  that  his  lordship  does  absolutely  agree  wKb 
the  cooncil  of  JoiiMuca,  in  the  matter  of  their 
Justification. 

Extraei  of  an  Order  in  Cbuncil, 

Jamaica. — At  the  Coasmittee  of  Tn^  and 
Plantations  in  the  Council- Cbamber  ai 
Whiuball,  Tbarsday  Match  11,  1679-8a 
Present,  Lord  Presideot,  LatA  Frivj 
Seal,  Marquis  of  Worcester,  Earl  itf 
Bridgwater,  Sir  Leolin  Jenkins. 

Their  lordshfps  take  into  consideration  the 
state  of  the  government  in  Jamaica,,  and  agree  ' 
to  refer  the  queries  following,  to  Mr.  Attoniey 
and  Mr.  Solicitor  General,  for  their  opinions 
therein,  viz. 

1st.  Whether  from  the  past  and  present 
state  of  Jamaica,  his  majesty's  subjects,  lulia- 
bfting  and  trading  there,  have  a  nght  to  th^ 
laws  of  EuKlnnd,  as  Englishmen,  by  virtue  of 
the  king's  Proclamation,  or  otherwise? 

5d.  Whether  his  majest^s  ^ubjeefs  of  Ja- 
maica, claiming  to  be  gormied  by  the  taws  of 
England,  are  not  boand  as  well  by  such  laws  aS 
are  beneficiaf  to  the  king,  hy  appointilig  taxes 
and  subsidies  for  tlte  support  of  ih^  |[0vcrn- 
ment,  aa  by  other  laws,  wRich  tend  only  to  the 
benefit  and  ease  of  the  subject  ? 
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.  And  ihlMt,  npon  rcoBivtni;  the  Opmioof  .of  his 
li^ajetty't  jod|i(e«,  ttiMWr  tfatfir  bandt  in  wMw^ 
Ihe^do  npott  the  tmme  to  the  lords  of  the 
privy-couiicil  appointed  o  comoiictee  for  trade 
and  foreign  plaotatione. 

Extract  ^  eji  Order  in  Counril. 

JiiiAiOA.— At  tlie  Commictee  of  Trade  and 
PlanMlioni^  in  the  Council- Chaoiber  at 
Whitehall,  Sept.  7»  1600.  Frnent.  Lonl 
President,  Mr.  Secretary  Jenkins^  Marqa is 
of  Worcester. 

Mr.  Secretary  Jenkins  acqoaints  the  oom- 
nrittee  that  col.  Long,  of  Jamaica,  had  some 
days  before  surrendered  himself  to  him,  upon 
a  bond  of  ten  thousand  pounds  given  to  the 
carl  of  Carlisle  to  that  purpose ;  ftnd  that  he 
had  taken  his  security  for  the  like  sum,  that  he 
^ould  ttteod  the  fir»t  council,  on  Friday  nest, 
being  the  10th  instant. 
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•     igtract  (if  an  Order  in  Council 

jAMAica^^At  the  Committee  of  Trade  and 
Plant«ti«>n(B,  in  the  Council' chamber  at 
Whitehall,  Tuesday  19  Oct  1080.  Pre- 
sent, Prince  Rupcrr,  L>ifd  President,  Lord 
Privy  S«ar,  MarquisT  of  Worcester,  £arl 
of  Sunderland,  £arl  of  Clarendon,  Earl 
of  Halifax,  Vistuunt  Fauooibeiig,  Mr. 
Hyde,  Mr.  GodolphtOy  Mr*  Secretary 
Jenkins^  Mr.  Seymour. 

The  earl  of  Carlisle  attending  ocquafnts  the 
committe**,  that  the  act  for  rsisUig'a  pohlic  re* 
vetlue  will  expire  iu  March  next,  and  that  the 
goverinnent  will  he  left  under  very  grc^t  'n»> 
cessicies,  in  case  the  king  do  not  give  sirlfenrr 
Morgan  leare  to  pass  a  temporary  bttl,  uniil 
the  fa\l  settlement  of  aflTairs  shall  be  agreed  on, 
which  is  like  to  take  up  a  considerable  time ; 
and  therefore  proposes,  that  the  Order  in  Coun- 
cil, dated  the  14th  of  January  last  (which  is 
read)  forbidding  the  governor  to  raise  money 
by  anv  other  act  or  order  whatsoever,  than  by 
the  bill  transmitted  by  his  majesty,  ^bich  tke 
assembly  will  not  be  willing  to  pass  until  the 
government  be  entirely  settled  in  such  manner 
as  may  be  more  agreeable 'to  them  than  the 
Irish  model,  be  suspended.  His  lordship  pro* 
ceeds  to  give  an  account  of  his  transacMons 
with  the  assembly  to  persuade  them  to  pnss 
the  revenue  bill,  nnd  reads  the  objections  of 
the  assembly,  and  bis  answer  to  them  :  wlicreof, 
and  of  the  cooncil-l>ooks,  his  lordship  is  de* 
sired  to  give  a  transcript  to  the  committee. 

lliera  having  been  two  laws  read,  which 
were  entered  therein,  the  one  made  by  col. 
D'Oytey  and  the  oouneil,  for  raising  imposts 
on  liquon,  the  other  by  sir  Cliartes  L^tttetun 
and  his  council,  being  a  supplemental  act  to 
the  formers 

And  his  lordship  arqdainting  the  committee, 
that,  as  forlioenses  of  taverns,  he  had  set  them 
on  foot  before  he  passed  nny  bill  of  revenue : 

It  is  thereupon  thought  fit.  by  some  of  their 
lordships.  That  the  assembly  of  Jamaica  be  in- 
duced to  pass  a  perpetual  bill,  by  having  leare 
to  appropriate  the  revenue  to  the  support  of 
the  government. 

And  the  committee  is  appointed  to  meet 
a^ain  on  this  business  on  Tlmrsday,  at  nint 
oVlock  in  the  morning ;  when  col.  Long,  and 
the  other  assembly-men  lately  come  over,  art 
to  attend. 


Copy  (fan  Order  in  CouneiL 

Jamaica. — At  the  Committee  of  Trade  and 
Plantations,  in  the  Council-Chamber  at 
Whitehall.  Truent^  Prince  Hupert,  Lord 
President,  Marquis  of  Worcester,  Earl  of 
Clarendon,  Earl  of  Bath,  Mr.  Secreury 
Jenkins. 

The  earl  of  Carlisle  is  called  in,  and  delivers 
a  paper  containing  a  charge  against  col.  Long, 
whicii  is  read,  consisting  chiefly  in  three  points; 
^ia.  That  lie  had  rated  the  king's  name  out  of 
•the  act  for  raiaiug  a  public  revenue;  thnt  he 
had  granted  an  Habeas  Corpus,  being  judge, 
fur  a  person  condemned  bv  law ;  and  had  op- 
posed the  setdemeni  of  tne  country  pursuant 
to  tlie  king's  ordeis. 

.  And  his  lordship  declaring,  that  he  had 
Dotliing  more  to  say  against  col.  Lon|{,  than  was 
contained  in  that  paper,  only  reserving  tO'  hftn- 
self  the  liberty  of  explaining  what  he  Iwd  tliere- 
in  mentioned,  cul.  Long  is  called  in,  and  the 
paper  read  to  him;  wMreupun  he  positively 
denies  that  he  hud  done  any  thing  to  the  bill 
without  the  direciiooa  of  the  assembly;  and 
that  lie  believes  the  raiOfO  happeofd,  inasmuch 
as  the  clerk  of  the  assembly  had  transcribed 
the  bill  passed  in  sir  Thomas  Lynch*s  time, 
which  was  now  blotted  out  by  the  agreement 
of  the  govero'ir,  council,  and  assembly,  and 
tlie  words  written  in  his  h^nd  were  only  added 
to  make  op  the  sense,  which  otherwise  would 
have  been  wanting,  which  he  did  as  Speaker  of 
that  asseiubly  fr«im  wliom  be  had  directions; 
which  is  confirmed  by  the  letters  of  niiijor 
^olesworih.  Mr.  Bernard,  Mr.  Ashurst,  Mr. 
Burton,  and  of  the  clerk  of  the  assembly. 
.  As  to  the  granting  an  Habeas  Corpus,  he 
declnres  he  did  not  know  the  person  ji»as  con- 
<deiiined;  and  that  it  is  usual  for  the  juttgcs  to 
sign  blank  Habeas  Corpus's,  which  tiia  clerk 
gives  out  in  course. 

Aud  that  he  never  opposed  the  king's  orders, 
others i*>e  than  by  expressing  his  opinion,  that 
'they  were  nut  for  hls  majesty's  service,  nor  the 
gOfMl  oi  his  country. 
YOlt.  Tl. 


JaSaica.— At  the  Committee  of  Trade  and 
*  Plantations,  in  ibe  Council  Chamber  at 
Whitehall,  Thursday  Oct.  14, 16i0.  Pre- 
sent, Prince  Rupert,  Ld^d  Prestdeiit,  Lord 
Privy-seal,  Marquis  of  Worcester,  Earl  of 
Clarendon,  Earl  ol  Essex,  Earl  t>f  Halifax, 
Visoount  FaaeoDbefg,  Lord  Cliief  Justice 
Nonh,  Mr.  Secretary  Jenkins. 

The  earl  of  Carlisle  attends,  and  prbducra 
an  entry  in'  the  council* bouk  of  Jamaica,  of  i^ 
law  passed  by  oel.  DX>ytey  and  the  council, 
for  raismg  a  public  revenve ;  and  of  aoetUef 

4U 


<|oii  o(  WQfcal«i,fiiA 
£irlofCUrtDdM,Yk.f 
Hyde,U.Cli.iBSLM«tl 
Jcnkim. 
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<|iut  oF  Woromwy  BmI  of  Bridgvtter, 
£arl  of  Clariodoii, '  Vio.  Fwicooberg,  Mr. 
Hj^de^  Ld.  Cli.  JmU  North,  Mr.  StcMtary 
Jcnkint. 

Th«  lords  being  met  to  consider  the  business 
#f  Jamaica,  order  the  pfocbmatioo,  published 
in  my  lord  Windsor's  'time,  to  be  read  :  and 
thereupon  their  lordships  express  their  opinion, 
that  his  mnjesty  did  thereby  assure  and  settle 
thei^roperty  of  the  inhabitants,  but  not  the  go> 
vernment  and  form :  thence  these  qoestioRS  did 
■snsei  V12. 

1st.  Whether,  opon  the  conshJeratiun  of  the 
«omuifssicm  and  instructions  to  col.  D'Oyte?, 
and  sir  Charles  Lyttlettm,  and  the  con!»citution 
of  the  -Island  thereupon,  the  acts  of  council 
made  by  colonel  D'Ovley  and  kir  Charles  Lyl- 
tleton  were  perpetual  laws,  binding  to  the  'in- 
habitants of  the  island  f 

Sd.  Whether,  supposing  those  laws  good  and 
perpetual^  any  of  the  sabse<|uent  laws,  or  the 
proclamation  in  my  lord  Windsor's  time,  have 
taken  away  the  force  of  these  laws  > 

And  hecaose  the  gentlemen  of  Jamaica  made 
dirert  objections  against  the  validity  of  those 
laws,  as  being  made  by  the  Kovernors  and  coun- 
cil without  an  assembly,  and  against  (he  perpe- 
tuity of  them,  as  being  repealH  by  subsequent 
laws ;  their  lordships  do  therefore  think  it  most 
conducing  to  his  majesty^  service,  that  colonel 
Long,  major  Beeston,  and  Mr.  Ashurst,  do  at- 
tend my  Lord  Chief  Justice  North,  in  order  to 
explain  to  hb  lordship  what  is  chiefly  expected 
by  them,  wherebj  they  may  be  induced  to  set- 
tle the  ret'enue  for  the  support  of  the  govern- 
ment, to  the  end  matters  may  be  brought  to  an 
accommodation. 

}aumca, — Ac  tbe  Committ^a  of  Trada  and 
Piantatiooa  in  the  ConDcil-Cbamber  at 
Whitehall,  Wedaeadinf^  OcL  97,  1680. 
Present*  Lord  Privy  Seal,  £arl  of  Bridg- 
waieir,  Lord  Chamberlain,  Earl  of  Bath, 
Earl  of  Halifax,  Mr.  Chaocellor  of  the  £x- 
alMquff . . 

Jf  y  Lord  Chief  Justice  North  reports,  that  be 
baa  Men  attended  by  the  gentlemen  of  Jamaica, 
who  have  dedated  themMlves  willing  to  gram 
the  king  a  perpetual  bill  for  the  payment  of  the 
governors^  aad  another  bill  for  the  payment  of 
contin^ocies,  to  contiaue  for  seven  jeara^  pro- 
vided '  they  may  be  restored  to  their  apcient 
form  of  passing  laws,  and  may  be  assured  of 
such  of  the  laws  of  £ngland,  as  may  concern 
their  liberty^  and  property. 

Their  lordships  taking  notice  that  the  revenae 
of  Jamaica  will  expire  m  March  next,  direct  a 
letter  to  be  prepared  for  the  approbation  of  the 
council,  empowering  sir  Henry  Morgan  to  call 
an  assembly,  and  to  endeavour  the  passing  a 
temporary  bill  with  their  consent,  for  the  re- 
venue; and,  in  case  of  their  refusal,  to  raise  the 
same  in  such  manner  as  hath  been  done  by  for- 
mer governors. 
AiemoranduM,  At  a  council  on  the     insL  a 

draught  of  the  afort meotioaed  letttr  was 

ifad* 


And  »poo  reading  the  petitaoo  of  the  plant- 
ers^ merchants,  aad  iiihahitants  of  Jamaica, 
praying  to  be  restored  to  toeir  ancient  method 
of  making  laws,^  tlic  lords  of  the  cotnmitte^  are 
ordered  to  mtei  de  die  in  dUw^  until  they  shall 
have  agreed  on  such  a  metliod  ibr  the  making 
of  laws*  and  the  vettlement  of  iIm*  government, 
as  they  shall  find  roost  conveuicut  for  Uii  mar 
jesty!s  service. 

Jamaica.-— At  the  Committee  of  Trade  and 
Plantations,  in  the  Cooucil- Cham  her  at 
Whitehall,  on  Thursday  the  28th  of  Octo- 
ber, 1680.  Present,  Prince  Rupert,  Lor<) 
privy  Seal,  Lord  Chamberlain,  £url  of 
Bridgwater,  Earl  of  Sondertand,  Earl  of 
Clarendon,  Eurl  of  E^set,  Earl  of  Halifax, 
Viscount  Fauconberg,  Bishop  of  London, 
Mr.  Hyde,  Lord  Chief  Justice  North,  Mr. 
Secretary  Jenkins. 

Their  lordships  having  considered  that  pari 
of  the  letter  from  the  council  of  Jaiiuiica,  datad 
80th  of  May  last,  that  concerns  the  laws,  and 
hnvhog  read  the  petition  of  tlie  merchants  and 
planters  of  Jamaica,  presented  in  coQiicil  on 
the  as  also  a  paper  prepared  by  Mr.  Black- 
wayt,  concerning  the  manner  of  makmg  law's 
ill  Jamaica,  their  lordships,  upon  foil  considers* 
tion,  and  debate,  of  what  may  best  conduce  to 
his  matesty's  service,  agree,  TlMit  the  present 
Bsethgd  of  making  laws  in  Barbadoes,  as  settled 
by  the  commission  of  sir  Richard*  Dalton,  bo 
proposed  anto  his  majesty  in  cooucil:  and 
that  powers  be  drawn  op  for  the  eari  of  Cai^ 
lisle,  with  instructions  suitable  to  that  schema, 
and- with  respect  to  tiie  present  circumstances 
of  Jamaica;  and  that  the  assembly  may  be  the 
more  easier  induced  to  grant  a  revenue  Sot  the 
support  of  the  government,  their  lordships  ai% 
of  opinien,  that  his  majesty's  quit- rents,  and 
the  tax  on  the  wine-lioeases,  as  well  as  all  other 
levies  which  now  are  or  shall  he  made,  be  ap- 
propriated to  the  support  of  th«  govemiMn^ 
and  to  no  other  nse  whiatsoever. 

Jamatca.— At  the  Committee  of  Trade  and 
Plantations,  in  the  Council-Chamber  et 
Whitehall,  on  Saturday,  tsheSOth  of  Octo- 
ber, laao.  Presem,  Prince  Kapert, 
Doke  of  Albemarle,  Lord  Chamhertaie, 
Earl  of  Bridgwater,  Earl  of  Sunderland, 
£arl  of  Cfakieodoo,  Barl  of  Essexr  ViseoeAt 
Fauconberg,  Earl  of  Halifax,  Mr.  Secre- 
tary Jenkins. 

Colonel  Long,  alid  the  other  gentlemen  of 
Jamaica,  attend  and  are  acquainted  with  the 
resolutions  of  the  Committee,  to  report  to  his 
majestv,  that  they  aaay  enjoy  the  same  method 
of  making  laws,  as  is  now  appointed  for  Bai^ 
badoes;  with  which  the  sentlemen  express 
themselves  very  well  satisfied. 

Copy  ^  Ptmen  to  the  Earl  cf  Carlitle,fur 

making  Lam». 
Charles  the  Second,  by  the  grace  of  God,  kiiy 
of  England,  Scotland,  FrancCi  andirslandt 
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INTRODUCTION 


TO   THE 


TRIALS  FOR  THE  POPISH  PLOT. 


^V^B  ttre  now  arrived  at  the  TriaU  respecting 
diat  cause  of  extensive,  various  and  pertinacious 
contention;  that  source  bf  copious  bloodshed  ; 
that  origin  of  tremendout  and  lasting  nationnl 
convnl»ions— the  Popish  Plot.    A  knowledge 
of  the  transactions  relating  to  it,  of  the  different 
impres»ions  which  thejr  made  upon  the  minds 
of  different  men  wh6  lived  at  the  time  they  oc- 
curred, and  of  the  representations  of  them 
which  have  been  exhibited,  may  be  collected 
from  Che  reports  of  the  Trials  connected  with 
thealteged  riot, and  contained  io  this  Collection 
(of  which  that  of  Staley  or  Staytey,  Nov.  91, 
1678,  is  the  earliest,  and  that  of  Oates,  May  9, 
1685,  is  the  latest),  from  the  fourth  Volume  of 
Cobbett^  Parliamentary  History,  and  from  the 
writings  of  bishop  Burnet,  Oldmixon,  Bchard, 
and   Roger  Coke.     ["  Your    Burnets,    Old- 
mixons,  and  Cokes,"  are  by  m>  means  such 
despicable  historians,  as  the  sneer  of  Mr.  Pope 
and  the  commentary  of  Warton  would  induce 
tis  to  believe],  from  Algernon  Sydney's  Letters 
(published  iu  London  by  Dodsley,  a.  d.  17 1^2,) 
from  I'he  Secret  History  of  the  reigns  of  king 
Charles  9,  and    king  James  2 ;  (a  small  vo- 
lume printed  in  the  yeor  1690),  from  Rauleigh 
Redivif  us,  or  the  Life  and  Death  of  the  Right 
Hon.  Anthony  earl  of  Sbaftsbury,  by  t*btlanax 
Misopappas,  (a  small  book  of  which  the  se- 
cond edition  was  published  in  1688),  from  Ken- 
"-  nett,  and   Rogrr  North ;   from   the  Weekly 
Packet  of  Advice  from  Rome:  (See  Hen.  Carres 
Case,  A. D.  1680,  infra);  from  Harris's  Histo- 
rical and  Critical  Account  of  the  Life  of  Charles 
the  Second ;  from  the  published  "Memoirs  of 
different  persons  who  lived  at  the  time»  and 
from  the  compilations  of  subseqnent  bittoriaos. 

Hume,  fn  his  eighth  volume,  enters  much  at 
large  into  the  history  of  this  Plot,  deriving  his 
materials  principally  from  Burnet,  and  from 
Roger  North.  Burnet's  narrative  is,  indee<l, 
intitted  to  |>articular  attention,  it  is  very  cir- 
cumstantial, and  seems  to  authenticate  all  that 
its  author  says  of  it.  ^  I  am,"  says  he,  '<  so 
well  inatracted  in  all  the  steps  of  the  Plot,  that 
I  am  more  capable  Co  give  a  full  account  of  it 
than  any  man  I  know.  And  I  will  do  it  so  im- 
partially that  no  party  shall  have  cause  to  cen- 
sure me  for  concealin|  or  altering  the  truth  in 
■ay  one  instance.*^  Hanie,  in  another  place, 
(vM.  ft,  Note  N,  of  the  later  editions  of  his 
luiiaiy)M7i^  ^  nitre  wa  three  cvantft  in  our 


history  which  may  be  regarded  as  touehstonee' 
of  party-men  :  An  English  Whig,  who  asserts 
the  reality  of  the  Popish  Plot ;  an  Irish  Catbo* 
lie,  who  denies  die  massacre  in  1641 ;  and,  a 
Scotch  Jacobite,  who  maintains  the  tnnocenca 
of  queen  Mary,  must  be  considered  as  men  be* 
yond  the  reach  of  ar^nment  or  reason,  and 
must  be  left  to  their  ptejudices.*' 

Sir  John  Dalrymple  (Memoirs,  vol.  i.  p.  49^ 
Note)  tells  us,  '*  ilmt  some  papers  which  he 
had  seen  convinced  him  that  Shaftsbury  con- 
trived the  Popish  Plot,  though  the  persons  hm 
employed  as  informers,  ran  beyona  iheir  ini% 
structions.'' 

In  the  piece  which  Macpherson  chosa  to^ 
publish  under  the  title  of  *'  The  life  of  Jaraee 
tbe  Second,  written  by  himself,"  (see  the  Note- 
to   lord  Clarendon's  Case,  aisle,  p;  S97),  the 
Plot  is  styled  •'  Otes's  Plot." 

The  following  are  the  reflections  of  Mr.  Fox. 
on  these  transactions : 

"  When  the  minds  of  men  were  in  tbe  dispo* 
sition  which  such  a  state  of  things  was  natCK 
rally  calculated  to  produce,  it  is  not  to  be  won- 
dered at,  that  a  ready,  and  perhaps  a  too 
focile,  belief  should  have  been  accorded  to  tbe- 
ramoorof  a  Popish  Plot,  But  with  tbe  largess 
posnble  allowance  for  the  just  apprehensions 
wliich  were  entertained,  and  the  consequent 
irritation  of  the  country,  it  is  wholly  inconceiw 
able  how  soch  a  Plot  as  that  brought  forward 
by  Tongue  and  Oates  could  obtain  any  general 
belief.  '  Nor  can  any  stretch  of  candour  make 
us  admit  it  to  be  probable,  that  all  whb  pre-' 
tended  a  belief  <of  it  did  seriously  entertain  it. 
On  tlie  other  hand,  it  seems  an  absurdity,  equal 
almost  in  degree  to  the  belief  of  the  Phtt 
itself,  to  suppose  that  it  was  a  storjr  fabricated 
by  tlie  earl  of  Shaftsbory,  and  the  other  leaders 
of  the  Whig  Party  ;  and  it  would  be  highly 
unjust,  as  well  as  uncharitable,  not  to  admit, 
that  the  generality  of  those  who  were  engaged 
in  the  prosecuiion  of  it  were  prdbahly  sincere 
in  their  belief  of  it,  since  it  is  unquestionable 
that  at  tbe  time  very  many  persons,  wlioae  po» 
litical  prejudices  were  of  a  quite  difierent  com* 
plesion,  were  under  the  same  delusion.  The 
unanimous  votes  of  the  two  Houses  of  Parlui** 
ment,  and  the  names,  as  well  as  the  number, 
of  those  who  pronounced  Lord  Scafibrd  to  be 
foilcy,  seem  to  put  this  bigrend  a  doahc  Drj^ 
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WAS  to  rsnder  that  very  king  absolute,  and  to 
introduce  the  religion  which  he  ipost  favoored. 
But  it  is  to  be  observed,  that  though  in  con- 
sidoriag  the  fiitiof  Exclusion,  the  Militia  Bill, 
and  other  legibUtfve  proceetlings,  the  plot,  as 
he  defines  ii,  that  istu  »ajr,  the  design  of  intro- 
ducing popery  and  arhitrarv  pomer,  was  the 
inspertant  point  to  be  looked  to  ;  yet  in  courts 
of  justice,  and  for  juries  and  judfses,  that  which 
he  calls  the  appendage  was,  generally  speaking. 


den,  writing  soon  after  the  time,  says,  in  his 
Absalom  and  Achiihopbely  that  the  Plot  was 

**  Bad  in  itself,  but  represented  worse :" 

that 

^  Some  truth  there  was,  but  dash*d  and  brew*d 
•*  with  lies." 


nod  that 

^  Succeeding  times  did  equal  folly  call 
**  Believing  nutlijiig,  or  believing  all." 

and  Dryden  will  not,  by  those  who  are  con- 
versant in  the  history  and  works  of  tliat  im- 
isortal  writer^  be  suspected  either  of  party 
prijttdice  iu  favour  of  ftlmftsbury  and  the 
\VhigS9  or  of  any  view  to  prejudice  the  country 
i^aiust  the  duke  of  York's  succession  to  the 
crown.  The  king  repeatedly  declared  his  be- 
lief of  it.  These  declarations,  if  sincere,  would 
have  somen  eight ;  but  if  insincere,  ns  may  be 
reasonably  suspected,  tliey  aU'ord  a  still  stronger 
testimony  to  prove  that  such  belief  was  not  ex* 
clusively  a  party  opinion,  since  it  cannot  be 
•opposed,  that  even  the  crooked  politics  of 
Charles  could  have  led  him  to  countenance 
fictions  of  his  eueiuies,  which  were  not  adopted 
by  his  own  party.  Wherefore,  if  this  Question 
were  to  l>e  decided  upon  the  ground  or  authi> 
my,  the  reality  of  the  Plot  would  be  admitted ; 
^  it  must  be  copfessed,  that,  with  regard  to 
facts  remote,  in  respect  either  of  time  or  place, 
wise  men  generally  diffide  in  their  own  judg- 
ment, and  defer  to  that  of  those  wlio  have 
had  a  nearer  view  of  them.  But  there  are 
^ses  where  reason  speaks  so  plainly  as  to  make 
all  argument  drawn  from  authority  of  no  avail, 
aad  this  ib  surely  one  of  them.  Not  to  mention 
correspondence  by  post  on  the  subject  of  regi* 
cide,  detailed  commissions  from  the  Pope, 
•iiver  bullets,  &c.  tkc.  and  mlier  circumstances 
•quaily  ridiculous,  we  need  only  advert  to  the 
|iart  attributed  to  the  Spanish  KoverauM;nt  in 
tliis  conspiracy,  aikl  to  tlie  alledged  intention 
of  murdering  the  king,  to  satisfy  ourselves  that 
ii  was  a  forgery. 

.  "  ftapin,  dwho  argues  tlie  whole  of  this  affair 
with  a  degree  of  weakness  as  well  as  disioge-> 
Buity  very  utuisual  to  him,  seems  at  last  U> 
oSki  us  a  kind  of  compromise,  and  to  be  sa* 
tiafitd  if  we  will  admit  that  there  was  a  design 
or  project  to  iotroduce  popvy  and  arbitrary 

Ewer,  at  the  bead  of  which  were  the  ^ng  and 
\  brother.  Of  this  1  am  as  much  convinced 
as  he  can  be ;  bnt  how  docs  this  justify  the 
proseoution  and  execution  of  those  who  suffer- 
ed»  since  few,  if  anv  of  them,  were  in  a  situa- 
tion to  be  trusted  by  the  royal  conspirators 
with  their  designs  ?  When  lie  says  therefore, 
that*  that  is  precisely  what  was  understood  by 
the  conspiracy,  he  by  no  means  justifies  tbose 
who  wcse  the  principal  prosecutors  of  the  plot. 
Xho  design  to  muider  the  kiog^  he  calls  the  ap- 
peadagie  of  the  plot :  a  stsange  expression  this, 
to  describe  the  proiected  Mrder  of  a  king ! 
iheufl^  sot  more  stnu^e  than  the  notion  Uself 
^itai  appliiri  t^  AfU^  tha  olyta  oC  wMs 


the  sole  ooasideraiinit. 

**  Although  therefore,  upon  a  review  of  this 
truly  shocking  transaction,  we  may  be  fiurly 
justified  in  adopting  the  milder  alternatiTe,  suid 
imputing  to  the  greater  partof  tlMsecoocarood 
in  It,  rather  an  extraoidinary  degree  of  blind 
credulity,  than  the  deliberate  wickedneaa  of 

{>lanning  and  assisting  in  tlie  perpetration  of 
egal  murders :  yet  the  proceedings  00  the  P<^ 
pish  Plot  must  always  be  considered  as  no  in- 
deltble  disgrace  upon  the  English  nation,  in 
which  king,   parliament,  judges,  jarica,   vrit* 
nesses,  prosecutors,  liave  all  their  respective^ 
though  certainly  not  equal,  shares.    Witnesses 
of  such  a  character  as  not  to  deserve  credit  ia 
the  most  trilling  cause,  upon  the  most  insiwat^ 
rial  facts,  gave  evidence  so  incredibly  or,  to 
speak  more  properly,  so  impossiUe  to  be  tnie, 
that  it  ought  not  to  ha\'e  l»eeo  believed  if  it  had 
come  from  the  oiouth  of  Cato ;  and  isfaon  Mich 
evidence,  from  such  witnesses,  were  innocent 
men  condemned  to  death  and  executed.     Pro* 
secutors,  whether  ottomey  and  sol'icitors-geoe* 
ral,  or  inaoogefs  of  ianpeaclunent,  acted   with 
the  fury  wliich  in  such  circom%tances  might  he 
expected ;  juries  partook  naturally  enough  of 
the  nstional  ferment;  and  judges,  whose  duty 
it  was  to  guard  them  against  such  impressions, 
were  scandalously  active  in  confirming  thoin  ia 
their  prejudices,  and  inflaminc  their  passions. 
The  king,  who  is  supposed  to  have  disbelieved 
the  whole  of  the  plot,  never  once  exercised  his 
gbrious  prerogative  of  ssercy.    It  is  said  he 
dared  not.     His  throne,  perhaps  his  life,  was 
at  stake ;  and  liii»tory  docs  not  furnish  us  »iib 
the  example  of  any  monarch  with  whom  tiie 
lives  of  innocent  or  even  meritorious  subjects 
ever  appeared  to  be  of  much  weight,  when  pat 
in  balance  against  such  considerations.*' 

The  whole  passage  of  his  fcvourite  Drydea, 
from  which  rox  has  extracted  four  lines,  n 
worth  insertion.  It  follows  an  encomiastic  re- 
presentation of  the  government  of  Charles  the 
Second.  It  is  scarcely  necessary  to  premise 
that  '  Jerusalem'  denotes  '  London,'  *  Jebo* 
<  sites*  <  Papists,'  <  David*  <  Charles  the  Second,* 
«  Egypt* « France.' 

Th'  inhabitants  of  eld  JeresaUm 
Wore  Jebasites;  the  town  so  call'd  ffoa  th«Bi 
AikI  theirs  the  native  right 
But  when  the  chosen  people  grew  q^ve  stroi^ 
The  rightful  cause  at  length  became  the  wrsog; 
And  ov'ry  loss  the  men  of  Jebas  bore 
They  were  stiU  thought  God's ooemies  the  moio^ 
Thus  worn  or  waahen^d^  wall  or  iU-coot^c^ 
Submit  thf y  mmi  ta  Qawi*i  goeemwcntt 
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lmpof«rish'd)  tnd  d^pn/d  of  aM  commUnd, 
Their  taxes  doubled  ns  tUty  Inst  their  liind ; 
And  whdt  was  harder  yet  to  ilesb  atid  blood, 
Itieir  )Kods  d^grite'd,  ctiNl  burnt  like  coramon 
♦        ift'0<»d. 

This  set  the  heathen  priesthood  m  a  Unrne ; 
For  priests  of  idl  religion  are  the  same. 
Of  wKatsoeVr  descent  their  godhead  be. 
Stock,  stone,  or  other  bomeljr  pedijrree, 
In  hfs  defence  his  servants  are  as  bold 
As  if  be  bad  been  bom  of  beaten  gold. 
The  Jewish  Rabbins,  though  their  enemies, 
Jn  this  conclude  them  lionest  men  and  wi&e  : 
For  *t  was  their  duty  all  the  learned  think, 
T' espouse  his  ciiuse  by  whom  they  eat  and  drink, 
Fr»m  whence  be^n  that  Pkit,  i  he  nation's  curse, 
Bod  in  ttseH',  but  represented  worse ; 
Rttis*d  in  extremes,  and  in  extremes  decry'd; 
With  oaths  affirm'd,  with  dying  tows  deny*d  ; 
Not  weigh'd,  nor  winnow-*d  by  the  multitude ; 
Bat  swnllow'd,   in  the  mass^  unchew*d  and 

crade. 
Some  truth  there  was,  but  dasli'd  and  brew'd 

with  lies, 
To  please  the  fools,  and  puzzle  all  the  wise. 
Suoeeediog  times  did  equal  folly  call. 
Believing  nothing,  or  believing  all. 
Th'  Egyptian  rites  the  Jebusitet  embrac*d, 
Where  |[ods  wiere  recommended  by  their  taste. 
Such  savVy  deities  roust  needs  be  good, 
As  servVI  at  once  fpr  worship  and  for  food. 
•By  force  they  could  not  introduce  these  gods; 
For  ten  to  one,  in  former  days,  was  od<ls. 
So  fraud  was  u«'d  (the  sacrificer's  trade) 
Fools  are  more  hard  to  conquer  than  persuade. 
Their  busy  teachers  minified  with  the  Jews, 
And  rakV,  for  converts,  e'en  the  court  and  stews; 
Which  Hebrew  priests  the  more  unkindly  took, 
Becau&e  the  fleece  accompanies  the  fluck. 
Some  thouglit  ihcv  God's  anointed  meant  to  sluy 
By  guns,  invented  since  full  many  a  day: 
Our  author  swears  it  not  t  but  who  can  know 
How  far  the  devil  and  Jebusites  may  go } 
This  Plot,  which  fail'd  for  want  of  common  sense. 
Had  yet  a  deep  and  daog'roos  consequence  : 
For,  as'when  raging  fevers  boil  the  blood. 
The  standing  lake  soon  floats  into  a  flood, 
And  ev*ry  hostile  huii^our,  which  before 
Slept  quiet  tn  its  channels,  bubbles  o'er ; 
So  several  factions,  from  this  first  ferment. 
Work  op  to  foam,  and  threat  tlie  government. 
Some   by   their  friends,   more  by  themselves 

thooebt  wise, 
OpposM  the  pow'r  to  which  they  could  not  rise : 


Some  had  in  courts  been  great,  and  throwif 

from  thence, 
Like  fiends  were  hardenM  m  impenitence : 
Some,  by  their  monarch's  fatel  mercy,  growfl 
From  pnrdon'd  rebels  kinsmeti  to  the'  tliroue. 
Were  rais'd  in  pow'r  and  public  oflire  high. 
Strong  bands,  if  bands  ungrateful  men  could  tit; 
Of  these  the  faUe  Achithophel  was  first, 
A  name  to  alt  succeeding  ages  curs'd  ; 
For  close  designs  and  crooked  councils  flt| , 
Sagacious,  bold,  and  turbolrnt  of  wit; 
Restless,  uiifix'd  in  principles  and  phce. 
In  pow'r  unplens'd,  impatient  of  disgrace: 
A  nery  soul,  which,  working  out  its  woy^ 
Fretted  the  pi^my  body  to  decay. 
And  o'er-inform'd  the  tenement  of  clay. 
A  daring  pilot  in  extremity. 

The  Popish  Plot  deservingly  occupies  on  ex- 
tensive space  ^u  English  story.  Burnet's  Ac- 
count of  it  has  been  already  mentioned.  That 
Account  bears  so  many  mnrks  of  authenticity, 
and  withal  appears  to  throw  light  upon  so  many 
particulars,  both  of  the  men  and  of  the  thines 
which  were  introduced  into  the  fbllowing Trials, 
that  it  iias  been  thoupht  proper  to  insert  it 
here.  Several  of  the  chief  witnesses,  as  Oates; 
Dedloe,  Praunce,  Jennison,  published  Narra- 
tives of  the  matters  which,  as  they  alleged,  had 
come  within  their  respective  knowledge.  All 
these  Narrniives  are  curious.  The  only  one, 
however,  of  them  to  which  historians  have  much 
adverted,  is  that  of  Oaies;  which  is  here  in- 
serted, becanse  it  is  intimately  connected  with 
the  ensuing  Trials,  and  also  materially  expla-' 
nntory  of  the  accounts  given  by  Burnet  and  the 
oiher  historians.  It  must,  moreover,  appear  .to 
be  in  itself  an  astonishing  document,  in  what- 
ever light  it  may  be  contemphited.  In  former 
editions  of  the  .State  Triah,  Atkins's  account  of 
his  Examination  before  the  Committee  of  the 
House  of  I..ords,  appointed  to  enquire  after  the 
murder  of  sir  Edmondbury  Godfrey,  and  also 
the  Examinations  of  Bedloe  taken  before  that 
Committee,  and  his  subsequent  Examination  at 
Bristol  in  his  last  sickness  by  Lord  Chief  Justice 
North,  were  inserted  in  an  Appendix  to  the 
eighth  volume.  But  as  these  matters  altogether 
relate  to  the  Popish  Plot,  it  seems  preferable 
that  they  should  t>e  consolidated  with  the  other 
introductory  information  which  it  has  been 
thought  proper  to  prefix  to  the  Trials  arising 
out  of  that  Plot.  Accordingly,  they  arc  htn 
subjoined  to  Oates*s  Narrative. 


BURNETS  ACCOUNT  of  the  POPISH  PLOT, 


Tauvs  days  before  Michaelmas  Dr.  Tonge 
came  to  me.  I  bad  known  him  at  sir  Robert 
Morray's.  He  was  a  gardener  and  a  chymist, 
and  was  foU  of  projects  and  notions.    lie  had 

tot  some  credit  m  CromweH's  time :  and  that 
ept  him  poor.  He  was  a  very  mean  divine, 
find  seemed  credulous  and  simple.  But  I  had 
ttways  looked  on  faim  u  a  lincere  nitn.  At  this 


time  he  told  me  of  stranite  designs  against  the 
king's  person ;  and  that  Coniers,  a  Beoedictiiiy 
had  provided  hitnself  of  a  poniard,  with  which 
he  undertook  to  kill  htm.  I  was  amazed  ai  all 
this;  and  did  not  know  whether  he  was.  crazedi 
or  had  come  to  me  on  desigh  to  involve  me  ia 
a  concealing  of  treason.  So  I  went  to  Dr« 
Uoydi  and  sent  blm  to  tba  secretai/i  offict 


M»}    .   STAtElHUL 

Coieflim  bad  i  nbole  ki 

«tc«pe,  if  be  though  be «'% 

Am)  be  bad  conveyed  aH  his 

mtiy !  Oaiy  he  forgot  a  dn^wt 

in  which  the  papen  rehtini 

pin  of  T6  were  kft.  Aodi 

the  ne^olialims,  that  I  b 

tioned  as  dMded  by  him. 

left  ait  bk  papers  or  wiib4n 

hm.ppy  for  his  patty.   ^o\ 

Um\i  his  papers  had  been  i 

Bat  if  aU  had  been  left, 

<»ncliided  that  the  vhole 

But  he  left  enoa|h  to  give 

wi  aaore  appearing,  all  « 

4vi€Betses  had  deposed.  ( 

the  way  fora^by,  heariitg 

vut  ont  against  him.    B 

«elf  die  next  day  ta  thi 

Wiien  Oates'  and  be  tr 

did  DOt  know  him  at  fint 

mh^  be  beatrd   him   i 

cliaq^ed  bim  upon  bear-i 

a  messenger's  bands. 

snaiii  the  queen's  physic 

bim  at  all.  Andbeinga^ 

sipdnst  bim,  be  aoswe 

CM  forbid  be  ahonki  s 

he  knew,  he  would  not 

Nor  did  he  name  Lane 

that  indeed  rnana^ 

king  fofind  ham  oni  f 

wli^  he  was  in  Spaii 

Jokfly  who  promised 

esecntioif  of   tbttr  < 

iuiew  Don  John  well 

ttan  he  was :    He  ar 

mao  :  now  I>on  Job 

-fint  he  aeetased  to  < 

•elf  to  the  dvkm  said 

he  hcsrd  the  Jea«iits 

floC  Mire  enough  to 

donhHy  whether  he ' 

iof  the  kiag  s  hot  i 

-fovmd  hian  stiff  io  t 

likewiae.     He  eeid 

hit  name,  amd  cou 

wtthotit  bia  know 

chetiebed  tlie  fact 

lAoderdale ;  atnd 

of  Ormond,  as  a 

8ig[09.      And  he  a 

ters  in  ^which  iVit 

had    licaT'ii  ibem 

eecattfi^c  of  the 

they   int«isd«A 

they  i^leu^cd  v. 

qmtticlMtig  tbe  i 

kin<lle<i. 

Xhe  wb««le  t 
this  disccrrery. 
eularsy  tHml  it 
tion.       Btac^  ^ivl 
icaad  aaiMl  exmt 
Ifcece  t>y 
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Coleman  arid  hi$  Pmpen  ieiieii, 

Cdeoira  Imd  a  whol«  4Kf  free  to  mtJke  his 
«9Cfipi*y  if  be  thou^  he  wm  in  iin^r  dafiger. 
And  he  had  conveyed  all  bis  pfipers  out  of  the 
way?  Onfy  he  forgot  a  drawer  under  tbe table, 
in  which  the  papers  relatine  to  74,  75,  and  a 
part  of  76  were  left.  And  Irom  these  I  drew 
the  ne^iiatitfns,  that  I  bare  formerly  meu* 
ttoned  as  ^iieoted  by  him.  If  he  had  either 
left  all  hift  papers  or  withdraws  all,  it  had  been 
happy  for  his  partv.  Nothing  had  appeared, 
sf  all  his  papers  had  been  put  out  of  the  way. 
Bat  if  all  bad  been  left,  it  might  have  been 
concluded  that  the  whole  secret  lay  in  them. 
But  he  left  enough  co  tive  great  jealousy.  And 
em  more- appearing,  all  was  bdiered  that  the 
^itnettes  had  deposed.  Coleman  went  out  of 
the  way  for  a  day,  hearing  that  there  was  a  wnr- 
rant  out  against  him.  But  he  delirered  him- 
aelf  the  neit  day  to  the  Secretary  of  State. 
When  Oates*  and  he  were  confronted,  Oates 
did  hot  know  him  at  first :  Bat  he  named  him, 
when  he  heard  him  speak.  Yet  he  only 
charged  him  upon  bear-say.  So  he  was  put  in 
a  messenger's  hands.  Oates  named  Wake- 
fnaoy  the  queen's  physician  ;  bot  did  not  know 
him  at  aH.  And  being  asked  if  he  knew  any  thing 
against  him,  he  answered  he  did  not;  adding, 
06d  forbid  be  should  say  any  thing  more  than 
be  knew,  he  would  not  do  that  for  all  the  world. 
Nor  did  he  name  Langbom  the  famous  lawyer, 
that  indeed  managed  all  their  concerns.  The 
king  found  him  out  in  one  thing,  tie  said, 
when  be  was  in  Spain  he  was  carried  to  Don 
Jolifl,  who  promised  great  aulstance  in  the 
exeootloit  of  their  designs.  The  king,  who 
knew  JDon  John  well,  asked  him  what  sort  of  a 
tean  be  was :  He  answered,  he  was  a  tall  lean 
man  :  new  Don  John  was  a  little  fat  man.  At 
^fst  he  seetned  to  design  to  recommend  him- 
self to  the  dttke  and  the  ministers :  For  be  said 
he  heard  the  Jesuits  oft  say,  that  the  duke  was 
not  sure  enough  to  them  :  And  they  were  in 
doubt,  whether  he  would  appro? e  of  their  kill- 
-jng  the  king  t  but  they  were  resolved,  if  they 
iouod  him  stiff  in  that  matter,  to  dispatch  him 
likewise.  He  said,  thi^r  had  oft  made  use  of 
his  nante,  and  counter^ited  his  hand  and  seal 
without  bis  knowledge.  He  said,  the  Jesuits 
eberished  the  faction  in  Scotland  against  duke 
Lauderdale ;  and  intended  to  murder  the  duke 
of  Ormood,  as  e  j^reat  enemy  to  all  their  de- 
signs. And  he  aflutned  he  had  seen  many  let- 
ters in  which  these  thinps  were  mentioned,  and 
had  heard  them  oft  spoke  of.  He  gave  a  long 
account  of  the  burning  of  London,  at  which 
'  tbey  intended  to  hare  killed  the  king ;  But 
they  relented  when  they  saw  him  so  active  in 
quenching  the  fire,  which,  as  he  said,  they  bad 
kiadled. 

I'he  whole  town  was  all  orer  enflamed  with 
tius  diseovery.  It  consisted  of  so  many  partt- 
eulars,  that  it  was  thought'  to  be  above  ioven-^ 
tion.  Bot  when  Coleman's  letters  came  to  be 
lead  and  examined,  it  got  a  great  confirmation ; 
^iaee  by  these,  it  appearsdi  thai  se  may  years 
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i  before  tbey  thought  the  design  for  the  convert- 
ing the  nation,  and  rooting  out  the  pestilent 
heresy  that  had  reigoed  so  long  in  these  north* 
em  kmgdoms,  Was  very  near  its  being  executed ; 
Mentioa  wHs  oft  made  of  the  duke's  great  seal 
for  it.  And  many  indecent  reflections  were 
made  on  the  king  for  'bis  inoonstancyt  and  his 
disposition  to  be  brought  to  any  ihine  for 
money :  They  depended  on  the  French  Iring's 
assistance :  And  therefore  were  eame&t  in 
tlieir"  endeavours  to  bring  about  a  general 
peace,  as  that  which  must  finish  their  design. 

On  the  second  day  after  this  discovery,  the 
king  went  to  Ne«t market.  This  was  censured 
as  a  i«ry  indecent  levity  in  him,  to  ^  and  see 
horse-races,  when  all  people  were  so  much 
possessed  with  this  extraordinary  discovery,  to 
which  Coleman*s  letters  had  gained  an  univer- 
sal credit.  White  the  king  was  gone,  Tonga 
desired  to  speak  with  me.  So  i  went  to  him 
to  Whitehall,  where  both  he  and  Oates  were 
lodged  under  a  guard.  I  found  him  so  lifted 
up,  that  he  seemed  to  have  lost  the  little  sense 
he  had.  Oates  came  in ;  and  made  me  a  com* 
pliment  that  I  was  one  that  was  marked  out  to 
be  killed.  He  bad  before  said  the  same  td 
Stiilingfleet  of  him.  But  lie  made  that  honour 
which  he  did  us  too  cheap,  when  he  said  Tonga 
was  to  be  served  in  the  same  manner,  because 
be  had  translated  the  Jesuits'  morals  into  Eng* 
lisb.  He  broke  out  into  great  fory  against  the 
Jesuits ;  and  said  he  would  have  their  blood. 
But  ly  to  divert  him  from  that  strain,  asked 
him,  what  were  the  arguments  that  prevailed 
on  him  to  change  his  religion,  and  to  go  over 
to  the  Church  m  Rome.  He  upon  that  stood 
up  and  laid  his  hands  on  his  breast ;  and  said, 
Ood  and  his  holy  angels  knew  that  he  had 
never  changed^  but  that  he  had  gone  among 
them  oo  purpose  to  betray  them.  This  gave 
me  such  a  character  of  him*,  that  I  could  liave 
no  regard  to  any  thing  he  either  said  or  swore 
after  that. 

Godfrey  is  murdered, 

A  fow  days  after  this,  a  very  extraofdinary 
thing  happened,  that  contributed  more  than 
any  other  thing  to  the  establishing  the  belief  of 
all  this  evidence.  Sir  Kdmondbury  Godfrej 
was  an  eminent  justice  of  peace,  that  lived 
near  Whitehall.  He  had  the  courage  to  staj 
in  London,  and  keep  things  in  order  during  the 
plague;  which  gained  him  much  reputation, 
and  upon  which  he  was  knighted.  He  was  es- 
teemed the  best  justice  of  peace  in  Eiigland  ; 
and  kept  the  quarter  where  he  lived  in  very 
good  order.  He  was  then  entering  upon  a 
|reat  design  of  taking  up  all  hesgars  and  put* 
ting  them  to  work. '  fie  was  thought  .vain,  and 
apt  to  take  too-  much  upon  him.  Bot  there 
are  so  few  men  of  a  public  spirit,  that  small 
faults,  though  tbey  lessen  them,  yet  ought  t6 
be  gently  censured.  I  knew  him  well,  and 
never  had  reason  to  think  him  fiiulty  that  way. 
He  was  a  zealous  Protestant,  and  loved  the 
Chercfa  of  Eogland  ;  bot  had  kind  thoughts  of 
the  Nenceoformists,  and  wu  not  forward  te 
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iMaHay,  wWti  hvMmfeinMM 

8B  he  mtr-  M,  vfM  \m  «« 

And  it«e«ni«d  not  vtryo^Q 

iP»lio  went  to  slib  die  ^R|lid  I 

a  ineee^wheD  WnkeimiMs  t 

for  «  fkftr  wty  of  UlHig  bin 

tliit^  isthedinoMry  Miisiti 

«iid  imt<raMil*.   DellMi  w 

taaltyiNoflhegovt   VtXtt^ 

and  kad  nercr  any  imlitiry 

«ltffew»a  mmtbatlMin 

■ordi;  HMTlwd  n(H  ttintd  i 

jMtsiMiUMr.   Ofltnahosvi 

oomminioii  to  be  a  cbIom 

liowafd,  the  ^  of  Cttiiile' 

HUHrried  tKe  dftdw*  <»f ! 

frksodof  miiietoM  me,  he 

at  Bath,  lodged  "m  tl«  in 

andiwitiiv'fcom  lie  was  r 

play.*  He  »M  then  iiiisen 

•f  wbidi  be  died  looii  i 

cbttiie  peMnk  Limbert,  t 

dcaifso,  who  wu  to  bM* 

atlibMty.    Bat  be  bad 

aver  siiiGe.the  B^tontiu 

had  lost  bis  meioory  m 

tlwvi^  Btnage,  diflt  liw 

aaid,  wbat  I  o*ee  beard 

gona  ia  aawDg'thciB  aa  i 

thai  ba  bad  not  ktft  air 

aaWooatobetaal  proo 

detfoa.    He  bad  alae 

«ifbal«aealbefa  venture! 

he  had  ventared  bia  « 

yat  be  did  auier  tbe 

Windsor  co  kiH  b\m,  ^ 

Hatioa  of  his  daager. 

atioDg  «Doa(^  u»  ^n 

iittert,  and  Ood€ray'i 

aaeb  aeihatitie  4>«nfin 

to  doobc  9€  any  4bitii 

clwt   LMfiboni'i 


•ati»  him»  and  g^e 
0h«  toould  «liaoo«er 


of  kar  Iniab 
^  «w  of  ib 
tpaks  m«r«ad  of  coc 
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try  oMwroiMifli  that  tbotft 
Inngbid  \mt  i^pmaemt 
mn  ims  to  htvc  15,000/. 
liing  bin.  Muij  other 
mi^  iftMem  iil  digertc^/ 
liflsit  w<i»  -almest  pcrp««> 

PetrewiSffweftk  man/ 
ilitary  oommftnd,.  Rat* 
lived  in  funtX  state  its  cbe 
irred  froin  home  all  tbe 
Iso  sworev  he  delivered  a 
rolonel,  in  May  4ast^  to 
rlrsle'f  brother^  that  ka«l 
i  of  RiahmQiid^  Bet  • 
',  he  was  alt  that  nuMtb 

•ami  home  mth  Bow* 
s  every  dii^«n^ed  ait 
ferably  H)  'of  >tl>e  neut^ 

after,  •  OateedidaUM 
,  as  one  eagaged  ia  tbe 
»  a^reat  peatwbenMt 
I  bm  kipt  in  pmon 
n;  alid  |l^  that  time 
d  sense.'  fiat  it  was 
Be  Oat^  'bad  «» «ften 

him  aayv^^lM^Ml 
lesngn .  to  betray  tbem^ 

one  ef  att  tbeae  odm^ 

inio^rtof  biseti*- 
aid  tu  tttekingythat 
beir  tivea  to  aefre  bin, 
]  to  serve 'faim  fAnd 


>Ur  rvMaaato'  fo  f 
boat;  giving  bim  ■  aaj 
liese .  were'  tharaoten 
spioioa,  if  CakatmAls 
rder,  badnoi  ieemed 
>iis,  as  left  no  rtf^m 
lUoesoti  .indeed  toM 
S  who  was. still  as 
f  wa»awa{ii6tf  came 
i^tioe  Of  erery  thitfg 
I  them  ;  though  she 
tlM  9tiia  Jto  tbeJaat 
liftf.    Upon  the  int 

before*  Oaces  bad 
18,  or>  had  Sensed 
'  aan  litto<aBBto<lis- 
vho  waa  •  hotiodis- 
^ir  dcai^BB  weveeo 
bey  cooid  aaiscarry : 
te  one  of  the  gveat- 

hod  Bttien  a;  oaao- 
mstitathig'.  bin  ad- 
Ld    4DC  io    &yiiiif- 

f»CC. 

a  i^rtnsnt  at  LoO' 
laelf  tor  the  inagi- 
he  knesr.  the  secret 


e    waa   aent  up  io 

that  evheft  tbe  8e- 

presenee,  al  bis 

V   notlaiii^of  the 


plot,^b■rlawt.iiw  ha4*:he«id  ikatiO^M  mes 
were  to  <»noe  ever  from  Spain,  wh»  ware  ta 
meet  aa  pilgrimaat  Si.  Jago's,  aod  were  to  ba> 
sliipped  for  fiaglaisd :  Bot  lie  kbew  nothing  of 
any  fleet  ibat  aoe  to  bring  them  over.  8o  this 
was  looked  oa  ai  very  evUiivagant.  But  be 
said,  be  bad  eecn  Godfrey's  body  at  SoaMraee 
House  ;  and  thai  be  area  ofiered  4^|Q00/.  by  m 
servant,  of  tbe  lord -fiellaeif^i  to  assist  in  oatw 
1710^  k  away  :  bntni^atfaatbebad  ^anroat 
of  town  to  firiatol^  where  be*  was  so  pursued 
aitb  herrar,  that,  it  loKed  hiai  to  discover  it. 
Bedlow  bad  led  a  very  vicious  liKe.  Be  bad 
gone  by  many  lalae  aamea^  by  whidi  he  had 
cheated  many  persbnt.  lie  iiad  |K»ne  over 
many  parte  of  France  and  Spfcin,  as  a  man  of 
quality.  And  be  had  made  a  shift  to  live  on 
hie  wits,  er.rather  by  bia  cheats.-  80  a  tandei%i 
rtess  of  oonscience  did  not  seem  to  be  that  te 
which  he  waa  much  eubject.  Bot  tbe  vevy 
nekt  'day  after  this,  when  he  was  brought  to 
thaj>ar  of  the  House  of  Lords,  he  made  a  fall 
dtacovery  of  hie  knowledge  of  the  plot,  and' of 
the  Lords' in  Ui»Tower  «>  for  all  itmse^afsainat 
whoBs  X)atea.hnd  infonhed  were  now  piiaaoeeR 
The  king  was  upon'\his  conviaced,  that  some 
had*  beeo.wkh  Bedlow  after  he 'bad  been  foek> 
lire  himy  who  hadinstrecied'him  in  this  aae* 
aadori,  'of  wbsefa  he  had  said  the  night  before 
that  he  knew,  nothing :  and  yet  lie  net  ^adf 
eonfirmcd  tbe  main  parka  4ifOues*a  discoveries^ 
bat  added  a  gseat  deal  lo  theja.  Aad  he  now 
pretended,  that-his' rambling  oeer  So  many 
places  af  Europetras  all  in  o^er  to  the  car- 
rying on  ihjs  design  ;  that  he  was  trusted  with 
tjie  secret,  (Knd  bad  opened  manyrofithe1et« 
ten,,  wkichi  ha  'w^  employed  to  carryu 

Other  Proofi^thaf  ieemd  to  tupport  the  Dii 

«  Heiaiwere  now  t#o  witaelMs  to  prove  the 
plot,  a»  •  for  aa  esreahng  could  prove  it.  And 
among  •  the-  papen  of'  tba  Jesuits  that  vreae 
ssaxed-  oa  wbea  thej  were  clapt  up,  two  letters 
were  found  cfant  seemed  to  oonfivm  aU.  One 
from  Rome  mentioned  the  sending  over  the 
pMtenta  ;  of  tHncb  it  was  said  in  the  letter,  that 
tfaef  guessedlbe oontaals,  tUongh  their  patrans 
tbere^oarried  their  matters  so  eecretly  that  no* 
thing  wasJuiowiit  bat  as  they  thought  fit.  The 
Jeaaita,  aben  exandaednpon  this,  aaid,  these 
were  only,  patents  with  relation  to  the  ^offices 
in  their  order.  Another,  letter  was  .arcitfto  a 
Jesait  in  the  oouncrr,  citing  him  ;to  oame  to 
Londoni^y  the  fi4th  1^  April,  which  was  the 
dav  in  which  Oatet'ewnre  they  held  their  con* 
sotti  and  that-fifty  ef  thero  had  signed  the  re* 
sohition  of  killing  the  king,  whk»  was  to  he 
eaecuted  -by  Grove  and  Pickering.  In  theend 
of  that  letter  it  was  added,  I  need  not  enjoin 
secrecy,  for  the  nature  of  the  thing  reqairee  it* 
When  tbe  Jesuit  was  exaaained  to  this,  he  said» 
it  waa  a  snmmoiisTor  a  meedng  according  Ua 
tbe  rule  of  their  order  t  and  they  being  to  meet 
dating  tbe  sitting^  of  tbe  parHament,  .chat  was 
the  particadar  teaton  for  eiyoining  secrecy. 
Yet,  whilamcai  niinda  aire  etrongly  pnamfJi 


l4iS]       iSTATETH 

as  he  1I9W'  Mt  npw  V 
Afid  itweined  floc  TI17  ( 
wha  5««nt  to  stub  the  IsRi 
m  |rieee,«bea  Wftke«Mn 
fer  «  sAtfir  «ty  of  UUinj 
tltiili;*  intfaediKowrry  mi 
Mid  iicit>craiible.  BelUi 
laaUyiMoflbegwt  P 
and  had  oe?er  wy  mA^ 
«Uie  WH  a  uMiB  that  liv< 
BOrfii/iiidliad  not  s^in 
last  smuflicr.  OstPS  a\» 
oommiaMoii  to  be  a  c< 
Howard,  the  fui  of  Car 
married  the  datc^iess 
firiead  of  miae  toM  me 
at  Bath,  lodged  In  the 
ardy  with  whom  he  wa 
j^y.<  He  was  then  mi 
•f  which  be  fiM  too 
cbai]ge  general  buabei 
dooigii,  who  was  to  ha 
at  libeitj.  Bat  ha  h 
aver  8iaoe.the  Reitoral 
had  lost  his  iiicrooi7 
HMOghtttraagt^  that  1 
said)  what  I  oiee  be) 
fgonm  ia  aoioofthcBi « 
thathahadootktfit 
afaaiuytobetaai  pi 
detfoe*  He  had  al» 
whMaaootfaan  ventui 
Iw  had  T^kitaied  hb 
ret  he  did  miier  U 
iodftor  CO  kin  him, 
liotioa  of  Wis  daa^i 
•troogCDoni^  xn  p 
Itders^  and  Oodfitv^ 
•■oil  aotlieiitie  4*«n'l 
to  doobt  «C  a»j  4lii 
dMaH   Laajhow 


^ 


#rt  t»  Mm,  and  gppr 
abe  dotild  diicocei 

ita  of  bar  liui 
Wcabm^  nmt  of  t 
wptk»  a  wood  of  «c 


VBitt  mUy  it  vaosm 
And  chat  baa  fktiii 
of  £iiglaa 


«doo,    Bodtow  d 
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hmit  if  hehad'tMrnmnieiiilthiM 
be  kaewcobeiiivolfc^iDtbtpio 
there  mifrhc  be  wm  nferiorfereQ 
bed  fMrhftps  forgot,  bot  he  had  ni 
persont  of  note.  Yet,  k  Meins,  t 
DCtbougbt  bimself :  And  lln.  V, 
£lliot  of  ibe  beMamber,  cam« 
and  told  hioiy  ih\H  M  mm 
•frainst  thcquceo,  if  he  mniid  | 
The  king  ivai  willing  to  give  Ov. 
as  he  expreised  it  lo  me,  ami  s 
way  to  it.  So  be  came  OQt  wii 
tfaat  (he  4|ttMo  bad  WRt-for  s 
SomeiiKtiiOnse ;  afid  tht  be  ^ 
tLem,  bot  staid  at  the  door,  i 
in ;  where  he  beard  one,  io  a 
espressiDg  her  reKntmenti  1 1 
bad  met  vrkb,  luid  asiuno»  i 
assist  them  is  taking  off  the  k 
be  wasliroiigbt  in,  nod  pr^^e^ 
there  was  then  ni>  other  woi 
bat  she.-  When  he  wai  bid  d 
it  pitted  to  be  one  of  the  nu 
ooarr,  which  are  ao  |fctt,  i\ 
was  a  woman  of  a  low  tq 
beard  over  it,  vnlesa  she  hi 
Oatrt ,  to  etcnie  his  tayin* 
Uy  any  thing  to  the  chu^^^'^^ 
be  bad  already  -  naaaed  r 
chooght  then  it  was  aot  l! 
4iMen.  But  this  did  aot  v 
low,  te  support  this,  swore 
chapel  at  Sooienei  bnose 
the  duke,  and  aome  o^rs 
coarse  in  the  closet  above 
down  with  mech  joy,,^^ 
TieMed  at  lest;  and  that 
Kiia  beyond  sea  .o^  ^^ 
King.  And,  l>esiu«i  RmIv 
GodfreyJ.  bodying; 
men»bered,  that  at  thnt  t 
some'  days  in  so  ^.(j^  ^ 

penOB  was  admitted  ' 
then  to  wait  on  hep  \ 

ktnfr  woohl  not  tuflfer  i 
farther.  ' 

ColeiBaii  ^ras  Vr«_» 
Bedlew  Bwov«  W** 
tioned  before.  ulT^ 
seea  either  the  J^f  * 
whole  life:  And^^ 
wotlittOwrtnghiBj  *^^ 
ed,  nor  oWeetkl  ^f 

r«««  r***  aftS-  » 
Mune  the  de^  i«v  \  * 
thefonnscor^^.  Au^ 

Gates  wocUd  fa^*** 
punctual  id  i^-.^^*^  Oi 
had  been  ouT^r    "^  ^ 
Bai  no  d«i^  1^^  «^>^t 
no  9teftti^      »2r*^  ^  I 
•anting  to   ^  *»^8^ 
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iot  ?  He  said, 
sons  «t>liofii  he 
iinrt%e«i  ^U   the 

,  arierwrnrds  he 

K.Uioty     wife   to 

le  CO  the  king, 
-*.MrKai:     to    sweer 

|Five  y/rwkf  to  it. 
Ates  lio^  enough, 

seemed  to  %tve 
itii    «fc    j\wr  ator/y 

soiTie    Jesnits    to 

N«ierit  %%lonfC  writh 
,  wrhen     fhey  went 

a  w^  Oman's  voice, 
\X  xtie  usage  she 
:  tUeni  she  would 
i  king  t  Upon  timt 
.ev\\%\\  to  her:  And 
/om&n  in  the  room 
i  de«icrtbe  the  room, 
pubVic  rooms  of  that 

that  the  queen,  who 
voice,   could  not  be 

had  strained  for  it. 
n|»  that  he  could  n^t 
,e  oV  Viaj  hesides  tho^^e 
,    pretended,   that   he 

lawful  to  accuse  the 
t  %:\\\iKy  people.  3ed> 
»re  that  being  once  at 
«e,  he  SAff  the  queen, 
ers,  ver5  earnest  in  dts- 
?ve  ;  and  thnt  one  came 
^^d  said,  the  queen  had 
mt  one  explained  this  to 

said,  it  was  to  kill  the 
\eA\ow's  oath  that  he  saar 
*raprset  hnute,  itwas  re- 
nt lime  the  qoeen  was  for 
se  a  retirement,  that  no 
d.  Prince  Rupert  came 
r,  but  was  dented  nccess. 

suspicion  of  her.  Bot  the 
fer  that  mitter  to  go  soy 


mam 
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ra^bt  to  his  trial.  Oatesand 
W  against  him,  as  was  men- 
,Q  denied,  that  be  had  erer 
e  OT  vhe  other  of  them  In  his 

defended  himself  by  Oates's 
when  they  wefe  first  confront- 

those  matters  to  him  for  a 
r.    He  also  pressed  Gates  to 

August,  in  which  he  had  sent 
Ineas  to  the  fonr  ruffians.  But 
on  no  day,  though  he  wat  rery 
i^vs  of  less  moment.    Coiemao 

towD  almost  that  whole  month. 
inff  named,  thtt  serted  him  in 

uT^ed  the  improbability  ofhts 
)  such  men,  wliom  he  had  by 
ifession  nc^er  seen  befi>re.  But 
was  isM  thai  Ibey  wira  tnsled 


I  wtth  the  whote  ieoret.  Hif  letters  to  P.  de  la 
Chaise  was  the  heaviest  part  of  the  erideilee. 
He  did  not  deny,  tiuit  there  were  many  iro* 
pertinent  things  in  his  letters;  But,  he  said, 
he  intended  notbins;  in  them,  but  the  king's 
senrice  and  the  duke's:  He  never  intended  t« 
brin^  in  the  catholic  religion,  by  rebellion,  or 
by  blood,  bot  only  by  a  toleration  :  Aod  the 
aid,  that  was  prayed  from  France,  was  only 
meant  the  assistance  of  money,  and  the  inter* 
position  of  that  court.  After  a  long  trial,  he 
was  convicted :  and  sentence  passed  upon  him  te 
die  as  a  traitor.  He  continued  to  his  last  breath, 
denying  every  tittle  of  that  which  the  witnes&ea 
had  sworn  against  him.  Many  were  sent  to 
him  from  both  Houses,  ofiering  to  interpose  for 
his  pardon,  if  he  would  confess.  He  still  pro« 
Jested  his  inaoceuce,  and  took  great  care  to 
vindicate  the  duke.  He  said,  his  own  heat 
might  make  him  coo  forward :  For,  being  per* 
Buaded  of  the  truth  of  his  religion,  he  could  not 
hut  wish,  that  all  others  were  not  only  almost, 
but  altOKether,  inch  as  he  w.is,  except  in  that 
chain ;  for  he  was  then  iu  irons :  He  confessed, 
he  had  mixed  too  much  interest  for  raising 
Inm^elf  in  nil  he  did;  and  that  he  had  received 
2,500  guineas  from  the  French  anibabsadur,  to 
gain  some  friends  to  his  master,  but  that  he  had 
kept  them  ro  himsrif;  he  had  acted  by  order 
in  all  that  he  Imd  done:  And  he  believed  the 
king  knew  of  his  era  ploy  metu,  particularly  that 
at  Brussels.  But,  though  he  seemed  ailling 
to  be  questioned  concerning  the  king,  the  com* 
mittee  did  not  think  fit  to  do  it,  nor  to  report 
what  he  said  concerning  it:  Only  in  general 
they  reported,  that  he  spoke  of  another  matter, 
about  which  they  did  not  think  fit  to  interrogate, 
him,  nor  to  mention  it.  Littleton  was  one  of 
the  committee ;  and  gave  me  an  account  of  all 
that  passed  that  very  night.  And  I  found  his 
behaviour  made  great  impression  on  tbem  alk 
He  suffered  with  much  composedncss  and 
devotion ;  and  died  much  better  than  be  hsd 
lived.  It  was  given  out  at  that  time,  to  mako 
the  duke  more  odious,  tliat  Coleman  was  kept 
up  from  making  confessions,  by  the  hopes  tlie 
duke  sent  him  of  a  pardon  at  Tyburn.  But 
he  could  not  be  so  ignorant,  as  not .  to  know 
that,  at  that  time,  it  was  not  in  the  king's  power 
to  pardon  him,  while  the  tide  went  so  high. 

The  nation  was  now  so  much  alarmed,  thai 
all  people  were  furnishing  themsehcs  with 
arms,  which  lieighteued  the  jealousy  of  tbt 
court.  A  bill  passed  in  both  Houses  for  rais«> 
isg  all  the  militia,  and  for  keeping  it  together 
for  six  weeks:  A  third  part,  if  f  remember 
right,  being  to  serve  a  fortnight,  and  so  round. 
I  found,  some  of  them  hoped  when  that  bill 
past  into  a  Inw,  they  woold  be  more  masters  ( 
and  that  the  militia  would  not  separate,  till  aA 
the  demands  of  the  two  Houses  sboold*  be 
granted.  The  king  rejected  the  bHI,  when  o)L 
rered  to  him  for  bis  assent. 

Th€  King*$  thaughti  afihismkoU matter. 

I  waited  often  on  bim  all  the  month  of  Dt^ 
cottber.    Heeame  lo  aeto  Cbiffifeick%,  »p«|0 
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king.  Oneinroif  thmm  in 
two  J^itili.-  B«t  MW«  HOI 
hMur-4aT  igMDkC  diem;  .Soitkoi 
pkttded  to  tbeir  itdictnent^  iq 
•w«Vo,  fted  tk  wiiM9f€t  oniiin 
Uie  «iidfiC9  «M  not  Mml  (al)^ 
put  off  toMimlicr  tinw^  ud  th 
charged  «itb  Umid.  .Tkil  boV 
i«solv«d  tliat  tttejiMBt  BOt  U 
onmplaiMd  oftbitto  Jono: 
had  fiwrwIiiBU  for  it.  I  il«a 
ft  pfCCo4«flt  8|ruost  rewM  sis 
U»t  thai  theiUe  lajuwce  bid  b 
And  tlie  tnitli  is,  Ike  crown 
ll»d».ftach  idwtiges  intriali 
itMemi  &tap9e  bow  wj  p«i 
<|4MUod.  irehuid,  in  hii  owe 
bj  mM9j  w'ttnflttes,  ibalbe « 
oo  tie  Momd  •(  Attevst  to 
did^^iHii  oome  back  tiU  tbe  km 
Yet  in  opposition  to  tlvft,  a 
shs  »aw  hm  io  XowUmaboa 
j{Oit.  So,  siaeaibe  miiU  1 
in  ,giie  day,  and  g<o«ft  down 
ftot  fatioiy.  Gates  ai4  B« 
.GiOTe  and  i^ickeriD^  thai 
•hoot  tlie  kmg  ai  Wimhor ; 
have  1500^.  for  it ;  aad  t 
Ibicty  tbooaand  aaaaan,  , 
«iaa^'  Anoonted  to  the  i 
.leiB|rt0d  it  three  •eretikL 
OMca.lha  flint  was  loate-.  ^ 
via  no  powder  in  iht  pao 
the  pistoi  «rat  obax^  q^) 
*••»  tfCMise  stuff.  Bttt 
.•pedal  pcQi&kkMae  of  Goc 
«iAee  was  ^yeliewd.  %c 
,  coademaed,  wuiMusuiti 
tfaekil  e^tty  pvtita|«r  i 
f  heoi.7 

This  bcawi  to:  al^« 

hpdb«»li>ebSjl 

liiAfiDr  mpiitaisoii  ^  j, 

pnavt^imr  leaning  thee 

•■pw»*cy  •     H*  did  «W 

fnotb.   tliit  Mtrniin  I 

dan;  wbo  had  «t^^  . 
Utiiic  ib»  koim  .^ 

.^ntlenMa  csr  hq^ 

cal^dMctedt^  ^^ 
.meant  lor  £ver%      x^ 

mat  the  Joett  &I^ 

Ami.  f^flsm^ir  *     .  ^ 


Jihat  ilisiMMcid   i>«(w.i 
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f»  he  HQW'  MAcI,  ofMi  hii'  ^A  lnM«iM|g««- 
A«id  it  Memed  not  rtty  ottngnmonBv  that  those 
who  ««nt  to  stab  the  ^f^  httd  but  f9>pmimt 
m  pieee/when  Wtk^mta^  was  xo  hmre  15,000/. 
ibr  «  skitr  way  of  kilKng  bim»  Many  orfier 
fiitfll^  in  the  discovery  mide  ttiaeni  iii  dtf^estad,' 
Mid  not^credible.  -  Dellaiis  was  ehtMst  ptrpe« 
tttally  iH  -  of  Mie  goat.  Petre  was  «  weak  man/ 
and  had  neter  any  military  oomoiand,  Rat» 
MSt  was  a  tnaa  that  ti^ad  to  fsreat  state  in  the 
north;- and  had  not  srjrred  from  home  all  the 
last  siMnner.  Oatps  also  swore,  he  delivered  a 
commissioii  co  be  a  cttlonel,  in  May  last^  to 
Howard,  the  earl  of  Carlisle's  brother/ that  had 
married  'the  dafoliesa  «f  Riehmoi^d/  Bot  a 
fipieod  of  mine  told  ne,  he  was  all  that  movth 
mt  Bath,  lodged  In  the  sane  hoose  with  0ow- 
«rd|  with  whom  he  was  eiery  dnyea^^a^ed  at 
play.*  He  was  then  misembly  iH  of  'tl»e  feut| 
•f  whieh  be  died  soon  irfber.  ■  Oatee  did  alas 
charge  general  Lamberr,  as  one  engaged  in  the 
design,  who  was  to  have  a -great  pest  when  set 
at  liberty.  Bat  he  had  bM  kept  in  prison 
•ver  since  the  Restoration;  a)id  hj  that  time 
had  lost  bis  memory  and  sense.  Bat  it  was 
tiMBVlght  stnutge^  thai  tince  Oatte 'had  «» often 
saidy  what  I  oeee^  heard  him  sayrthat  he  had 
p>ne  in  anxing  them  on  design .  to* betray  tfaani^ 
that  he  bad  not  kept  any  one  tfi  att  dieae  <o«w 
nWooa  to  beeeal  proof  in  tlippert  of  his  et i» 
detfee.  He  had  also  said  to  tNe  ktng,  that 
whel«as  otheie  ventured  their  h  ves  to  sefvw  hiiA, 
he  had  ventared  liis  soul  to  serHte'him  r*And 
et  be  did  suier  the  fotTr  raiians  to  go  te 
Iftor  to  kill  k\m,  withooc  giving  him  any 
notioa  of  his  daagerw  These  were  i:haraoters 
strong  enou|^  to  give^  suspieioB,  if  Coleaiaa's 
leciarsy  and  Oodfrey*s  asaraeryhadnot  seemed 
aoeh  aathentie  i*onfiraiataojSB,  as  'left  no  roeas 
to  doubt  of  any  4hmgr  TiUosson .  indeed  toM 
ese,  that'  Laa|hom's  wi^,  who  was  still  as 
aealous  a  procastant  as  he  waa  a  papist,  oame 
eft  to  himv  ^^  gavehbn.  notice  of  erevy  thiftg 
she  oould  discover  among  them ;  tbeuah  she 
ooBiimied  a  ihithfolaad  dotilsd  wile  to  the  last 
flHinnie  of  her  hushaad%  lift. .  Upon  the  drst 
hseahing  ooit  of  the  plot,  «heibre  Gates  had 
ipebea  wevdef  «6mauasionS|:or'had  accused 
LioglmNi^tfa^eagaged  her  sen  into  asasedis- 
gawHcmpoa- those  maUteK««  who  was  a  hot indis- 
cteet  jMpfot.  He  said,  their  designs  WMeeo 
wall  laia^it  wasiropQiaible  they  coeld  miscarry : 
And  that  hie  iathee.  would  he  one  of  the  gveat- 
est'OMHs  of  Bngland  ^'  for 4m  had  seen  a*  oam* 
^nisslDB  ftom.  the  P6pe^  -ooBstitatnig  him  ad- 
voeaie  geaMeaL  This  he  cold  toe  in  Stilliag- 
fleet'e  heaving.  ^ 

.BtfdWi  Evidence* 

Wi|le^ng9  were  duw  in  aieraaent  at  Lon* 
«doiiy  Bedlow  deliv^ied  himself  ter  the  magi- 
'SOaisf  of  Bristol,  pretending  he  knew,  the  scnret 
wol  Gedis^'e  warder^  So  he  was  sent  up  to 
J^ndoit;  The  king  told  me,  that  wheife  the  8e- 
es0^^  eaaaaiaed  him  in  his  prasenee,  at  his 
AqiaiMBipg  hMaid:hft'jM)ev  aolUn^of  the 


^ 


pint,;. bardiat.iie.had  heard  ihat^40^|M)6  mes 
were  So  come  ever  from  Spain,  whis  were  t^ 
meet  as  pilgrims  at  St.  Jago's,  and  were  to  be. 
shipped  for  Bngland  ;  Bot  lie  knew  nothing  <rf 
any  ieet  ihat  wae  to  bring  them  over.  8o  this 
wes  leolted  on*  as  very  eitvavagant.  But  he 
said,  he  had  aeen  Godfrey's  body  at  Someiece 
House;  and  that  hewraaoflered  4^/000/.  by  « 
seiwant.of  the  lord  fiellaeiSv  to  assist  in  cac^ 
eying  it  awmr :  huitiftoathathehad  fooeouc 
of  town  to  Bristol,  when  hr  was  so  pursued 
with  horror,  tiia«>  it  forced  him  to  discover  it. 
Bedlowhad  led  a  -very  vicious  liie.  He  had 
gone  by  many  fojae  names,  by  whicli  he  had 
cheated  many  persons.-  lie  lied  gone  over 
many  parte  ot  France  and  Spain,  as  a  man  of 
qoahty.  And  he  had  made  a  shift  to  live  on 
hi v  wits,  er^rather  by  his  cheots.  8o  a  tender* 
ness  of  ocfeiscieoce  did  not  SMm  to  be  that  te 
which  he  wpa  much  subject.  But  tlie  vevy 
nekt 'day  after  this,  when  he  was  brought  te 
thel>ar  of  the  House  of  Lords,  he  made  a  fell 
discovery  of  his  kiiowledge  of  the  plot,  and  of 
the  Lords  in  llie^Teaftr «.  for  all  tliose^apiinet 
whom  Gates  had  informed  wove  now  pristmeie^ 
Thekiagwas  upoa^this  convinced,  that  some 
had*  he^'Wkh  Bcdiow  after  he  'had  been  h»> 
Csreium,  who  had  instreotedhim  in  tins  aaa» 
satien,  *of  which  ha  had  said  the  night  before 
that  he  knew  nothing :  -and  yet  km  net  only 
oonfimed  the  main  parte  of  Oiites's  disooteries^ 
hot  added  a  great  oeal  lo  them.  And  he  now 
pretended,  that-  his  ramhlinf  cear  so  maay 
placea  ef  Europa'was  all  in  onler  to  .  the  cai^ 
rving  bn  thjs  design  ;  that  he  was  trusted  with 
use  eeciwi,  'Snd  bad  opened  manyrof  ^tbe  let« 
tees,  wkacfe  he  wgaemployed  te  carryu  » 

piker  Troffithat  seemed  to  iupport  the  Vii 

coterif, 

.  Here^were  now  two  witaefcies  to  prove  the 
plof,as<fiir  aaawaahag  coeld  prove  it.  And 
amoag*  the' papers  of  tl^e  Jesuits  tliat  wcee 
seised' oo  whea  they  wereclapt  up,  two  letters 
were  found  thst  seemsd  to  ooofivm  all.  One 
from  Rome  aientioaed  the  sending  over  the 
psttents;  ef  fMnch  it  was  said  in  the  lettei^  ihae 
they  gaesaad  the  con  tents,- though  their  patraas 
thoexMnsed  their  matters  so  eeeretly  that  no- 
thing  wasionown,  bat  as  they,  theaght  iit.  The 
Jeents^ifheaeaamiaed^npon  this,  said,  these 
were  oidy  patents  with  relation  to  the  ^fices 
in  thstr  order.  Another  letter  was  artit  rto  n 
Jeseift  in  the  counirT,  citing  him  .to  oome  te 
London.  %v  the  fi4tu  of  A{»il,  which  wes  the 
dav  in  fshioh  Gates  swore  they  held  their  eon* 
subi  and  that-fifty  ef  them  had  siened  the  re* 
solution  of  kining  the  king,  which  was  to  he 
eaecuted  hy  Grove  and  Pickenag.  In  the  end 
of  that  letter  it  was  added,  I  need  not  enjoin 
secrecy,  for  the  nature  of  the  thing  reqeires  it. 
When  the  Jesuit  was  exaasined  to  this,  he  said, 
it  was  a  sommons'for  a  meering  according  to 
the  rule  of  their  order  *.  and  they  being  to  meet 
during  the  sitting  of  the  par^ment,  that  was 
the  paniadar  teeSon  for  imjoining  secrecy. 
Yft^  whilemcai  mimU  wire  ettongly  posifssf^ 
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d«jgn  to  coter  tht  qoei 

then  every  day,  andwa"» 

acted  nothing  in  it,  bol  w 

fession,  with  al!  p«siti 

l>e;;ati,  after  ih'u,  to  ei 

Hesftid,  hehad  often  h( 

ling  the  king,  and  of  u?t 

sacre,  after  they  had  i 

dale  alsf)  said,  be  had  he 

massacre.    Tiie  metnor; 

Was  ytt  sa fresh,  as  to  r, 

at  the  very  mention  of  I 

Dumpers  were  so  great  i 

hare  been  executed,  \* 

occtision  to    apprehci 

Dumbers  were  in  so  gn 

itere  here.    Prance 

servant  of  the  Lord 

there  wm  one  tn  then 

taken  to  kill  the   kir 

alter  he  told  Ikim,  tht>; 

that  design.    ItlooVc 

no  credit  to  his  otbtr 

shodld  be  thas  taWin 

it  had  been  a  comi 
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hiin^  if  h»  hid'liow minied  fill  tiM'p*i«OM mhom 
be  katw  to  be  infoifc4  in  the  plot  f  He  taidi 
there  inighc  be  wn^  tnrerior  pcnraoat  i*hofn  he 
bed  perhaps  forgot,  but  be  bad  nartied  all  the 
persoite  ot'  note.     Yet,  it  seecns,  afterwards  he 
bcthou(;ht  himself!  And  Mrs.  EHiot,  wife  to 
Elliot  of  the  hed-ehamber,  cnme  to  the  kta^t, 
and  told  hioi,  Oates  bad  sooiewhst  to  swear 
a^ninst  ihA  queen,  if  he  wonld  give  way  to  it. 
The  king  was  willing  to  give  Oates  line  enouj^h, 
as  he  expressed  it  lo  me,  and  teemed  to  give 
way  to  it.    So  he  came  oot  with  a  new  story, 
tbnt  ihe  qaeen  had  sent- for  some  Jesaits  to 
Somemet  bouse ;  and  tbst  be  went  blong  with 
them,  bot  staid  at  the  door,  when   they  went 
in  ;  where  he  heard  one,  in  a  woman's  voice, 
expressing  her  resentments  of  the  usage  she 
bad  met  with,  and  assuring  them  she  woiild 
assist  them  io  taking  oflfthe  king:   Upon  (bat 
he  was  brought  in,  and  presented  to  her;  And 
there  was  then  no  other  woman  in  the  room 
but  slie.^    When  he  was  bid  describe  the  room, 
it  proved  to  be  one  of  the  public  rooms  of  that 
cx>urr,  which  are  so  great,  that  the  queen,  who 
was  a  woman  of  a  low  voice,  oould  not  be 
heaNl  over  it,  anless  she  had  strained  for  it. 
Oatps,  to  etcose  his  saying  that  he  could  n^t 
lay  any  thing  to  the  charge  of  nny  besides  tho^e 
be  bad  already  naased,   pretended,   that   he 
thought  then  it  wae  not  lawful  to  accuse  the 
^ueen.    But  this  did  not  satisfy  people.    3ed- 
low,  to  support  this,  swore  that  being  once  at 
chapel  at  Somerset  house,  he  saw  the  <jueen, 
the  duke,  and  some  others,  very  earnest  m  dis- 
course in  the  closet  above ;  and  that  one  came 
down  with  much  joy,  and  said,  the  queen  had 
yielded  at  last;  and  that  one  explained  this  to 
him  beyond  sea,  and  said,  it  was  to  kill  the 
king.    And,  besides  Bedlow's  oath  that  he  sanr 
Godfrey's  body  in  Somerset  house,  it  was  re- 
membered, that  at  that  time  the  queen  was  for 
some  days  in  so  close  a  retirement,  that  no 
person  was  admitted.    Prince  Rupert  came 
then  to  wait  on  her,  but  was  detned  access. 
'Hiis  raised  a  strange  suspicion  of  her.    Bnt  the 
king  srooM  not  sufier  that  matter  to  go  any 
fcrther. 

ColcmaiCt  TWaZ. 

Colettan  was  brought  to  his  trial.  Oates  and 
Bedlow  swore  flatly  against  him,  as  was  men- 
tioned before.  He  denied,  that  he  had  ever 
seen  either  the  one  or  the  other  of  thorn  in  his 
vihole  life:  And  ilefended  himself  by  Gates's 
not  knowing  him  when  they  were  first  confront- 
ed, nor  oMecttng  those  matters  to  him  for  a 
great  while  after.  He  also  pressed  Gates  to 
naake  tile  dny  in  Aognst,  in  which  he  bad  sent 
the  fouisoore  guineas  to  the  four  roflians.  But 
Oates  would  fia  on  no  day,  though  he  was  very 
punctual  in  matters  of  less  moment.  Coleman 
nad  been  out  of  town  almost  that  whole  month. 
But  no  day  being  named,  that  served  him  in 
ao  stead;  He  urged  the  improbability  of  his 
talking  to  two  soch  men,  whom  be  had  by 
their  own  confession  never  seen  before.  But 
ibey  m4,  be  was  toM  that  Ibey  were  trusted 


with  she  whole  ieorat.  His  letters  to  P.  de  la 
Chaise  was  the  heaviest  part  of  the  erideaoe. 
He  did  not  deny,  tluit  there  were  many  im* 
pertinent  things  in  his  letters;  But,  he  said, 
he  intended  nothing  in  them,  but  the  king's 
service  and  the  duke's :  He  never  intended  te 
brtUfT  in  the  catholic  religion,  by  rebellion,  or 
by  blood,  bnt  only  by  a  toleration :  And  the 
aid,  that  was  prayed  from  France,  was  only 
meant  the  assistance  of  money,  and  the  inter- 
position of  that  court.  After  a  long  trial,  Le 
was  convicted :  and  sentence  passed  upon  him  to 
die  as  a  traitor.  He  continued  to  his  last  breath, 
denying  every  tittle  of  (hat  which  the  witnesses 
had  sworn  against  him.  Many  were  sent  to 
him  from  both  Houses,  offering  to  interpose  for 
his  pardon,  if  he  would  confess.  He  still  pro* 
jesred  bis  inoocence,  and  look  great  care  to 
vindicate  the  duke.  He  said,  his  own  heat 
might  make  him  too  forward :  For,  being  per* 
suaded  of  the  truth  of  his  leligion,  he  could  not 
hut  wish,  that  all  others  were  not  only  almost* 
but  ahoKcther,  locli  as  he  w.is,  except  in  that 
chain ;  for  he  was  then  in  irons :  He  confessed, 
he  had  mixed  too  much  interest  for  rai&ing 
him^lf  in  all  he  did ;  and  that  he  bad  received 
3,500  guineas  from  the  French  nnibabsador.  to 
gain  some  friends  to  his  master,  but  that  he  had 
kept  them  To  himself;  he  had  acted  by  order 
in  all  that  he  had  done:  And  he  believed  the 
kin*;  kne«v  of  his  employment,  particularly  that 
at  Brussels.  Bot,  tlioo^h  he  seemed  f^iliing 
to  be  questioned  concerning  the  king,  the  com* 
rail  tee  did  not  think  fit  to  do  it,  nor  to  report 
what  he  said  concerning  it:  Gnly  in  general 
ihey  reported,  that  be  spoke  of  another  matter, 
about  which  they  did  not  think  fit  to  interrogate, 
him,  nor  to  mention  it.  Littleton  was  one  of 
the  committee ;  and  gave  roe  an  account  of  all 
tbat  passed  that  very  night.  And  I  found  his 
behaviour  made  great  impression  on  tbem  alk 

He  suffered  with  much  composedness  and 
devotion ;  and  died  much  better  than  he  had 
lived.  It  was  given  out  at  that  time,  to  make 
the  duke  more  odious,  that  Coleman  was  kept 
up  from  making  confessions,  by  the  hopes  llie 
duke  sent  him  of  a  pardon  at  Tybara.  But 
he  could  not  be  so  ignorant,  as  not .  to  know 
that,  at  that  time,  it  was  not  in  the  king's  power 
to  pardon  him,  while  the  tide  went  so  high. 

The  nation  was  now  ao  much  alarmed,  thai 
all  people  were  furnishing  themselves  witb 
arms,  which  Iieigbtened  the  jealousy  of  the 
court.  A  bill  passed  in  both  Uoiisea  for  rais^ 
iag  all  the  militia,  and  fur  keeping  it  together 
for  six  weeks:  A  third  part,  if  f  remember 
right,  being  to  serve  a  fortnight,  and  so  rouml. 
I  found,  some  of  them  hoped  when  tbat  bill 
past  into  a  law,  they  aroold  be  more  master*  ( 
and  thai  the  miiitia  would  not  separate,  till  al 
the  demands  of  the  two  Houses  should  be 
granted.  The  king  rejected  the  billy  when  oj^ 
fered  to  him  for  bis  assent. 

Tht  King'i  thoughU  tf  this  mhoU  matter. 

I  waited  of^n  on-  him  a|l  the  month  of  De^ 
ceniber*    Hecaflwlon^lo  Cbinnokls^  «tpe|ge 
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kiog.    Otttcsiwore  ihrsame  ftg«Dtf4iie  other 
two  JoMiki.      But  Beillvw  wvore  only  upon 
he»r-«nv  i^sMiiftc  diem*   .Sa^  thou^-  dmy  md 
pl««idea  Co  ibeir  iadictnieiiC»  aad  iht  jurj  was 
twoVo,  and  the  wicBeasct  examftied;  yet^  whtn 
Ui«.ei«dtac«  mm  not  fi>iiud  fa\L  their  trial  wiw 
put.off.  ibo^naihcr  timc^  aud  the  jurjr  was  aot 
chargted  with  them.  .  Tbaa  boked,  as  if  it  was 
resolved  that  thej;  nMBt  not  be  acquitted.-    1 
oompiaioed  of  this  Co  Jones:  but  be  said  they 
had  pMoedaots  for  it.    I  always  ihouKht,  that 
•  precedent  against  reason  signified  no  more, 
tiut  ihat^lhelikeinjusiice  had  been*  done  beforo* 
And  the  tratli  is,  the  crown  has,  or  at  least 
luid>.»uch  advantages  in  trials  of  treason,  that 
it  seems  stcangftf  how  any  person  wma.ever  ao» 
quiccied^    Ireland,  in  his  own  defence,  proved 
by  many  witnesses,  that  he  went'  from  London  < 
on  tbe  seooiad  «f  Aiigest  to  Stafibrdsbire,  and 
did  .not  name  baok  till  the  tweirtkofSeptMnber. 
Yet  in  oppo|iciDn  to  tbtft,  a  wouian  swore  that 
she  saw  mm  in  X^oodon  abont  tbe  middle  of  Au- 
gust.   So,  sioeeihe  might  bave  come  ap  post 
in  (Mie  day,  and  gpae  down  in  unother^  tbii  did 
not  saciafy.    Gates,  aad  9«dk>w  swore  against 
.Grove  and. Pickering,  that  tliey  lAndertook  to 
shoot  tlie  king  at  Windsor ;  .that  Grove  was  to 
bave  1500^.  for  it ;  and  that  Pickering  chose 
liuity  thoosand  aoASses,  which  at  a.  shilling  a 
mass»t)MiQunted  to  the  sane  sum:  they  r&- 
tenpted .  it  three  sevend  times  with  a  pistol : 
oncft.iybe  flint  was  loose:  at  another  time  there 
wHs  no  powder  in  4he  pan  t  and  the  third  time 
tbe  pistol  was  dmifed  onlv  with  ballets,.  Tbie 
.was  stisaiige  stuff.    But  ail  wss  insputed  to  a 
SfiedialprQi^ideooe  of  God :  and  the  whole  evi- 
fiance  vwas  believed.    60  they  were  conviciad, 
. eondemnedv  and.cxeooted«    &it  ithey  denied  Co 
the  laai  wirfy  particular  that  was  ssroen  against 
them*' ' '    I      • 

.Dftgdaie'M  Endenct. 
This  bctaa  .to.-^  slake  the  credit  of  tbe<  en^ 
4eM^«w%e^.A  taore  cnaipoaed  and  credible 
ptcsbn-eame  in  to  awpport  st.  One  Dufdale, 
Um  h^  been  [helosdvAsttio's  haaliff,  and  lived 
hi  a  fiiir  repntatioD  m  the  country,  wos  pat  in 
priaim  lor  reusing  tb»QBth»  of  allegiance  and 
supremacy*  Ha  did  then^  with  many  impreea< 
tbna  00  hhnsel/v  deny«  duit  lie  knew  of  any 
plot^.>  But  adlerwards  he  tnade  a  great  disco- 
iftt^  of.  a  correspondenee  that  £vm,  the  lord 
Asbton'a  Jesuit,  held  wiib  the  Jesuits  in  Loo- 
dan  ;  who  bsd  writ  to .  Evers  of  the  design  of 
kiUing  the.  hiaii,  and  deaired  him  to  fia4  oat 
inea  proper  lor  efeaouting^  at,  whether  their  were 
gendomen  or  not;  This,  he  swore,  was  writ 
plain  in  a  letter  from  Whitebread,  the  provin-> 
cialfdiraoledta  himself  :>  bashebnew  'a  was 
meant  for  Evers.  Bvaos,  and  Govan,  anollwr 
Jesuit,  pr^e^  this  Degdale  to  undertake  it : 
they  promised  he  should  be  canonized  for  it:- 
amr  the  Jord  Scaford  ofletod  him  500/.  if  be 
jroilhl  set  about  it.  He  was  a  man  of  sense 
and  teaipcr^aiKi  behaved  hianelf  decently; 
and  had  sookewhat  in  his  air  aad  deportment 
that  4i8posed  people  to  .believe  him  1  eo  that 
|he  Iviw  bisBHif  begaftcothiak  theif  wasjooie* 


what  ia  tbe  plot,  though  lie  bad  very  little  regard 
cither  to  Gates  or  Bed  low.  Dogdale's  evidence 
was  much  confirmed  b^  one  drcometance. 
He  bad  talked  of  a  justice  of  peace  in  West* 
minster  that  wns. killed,  on  the  Tuesday  afb^ 
Godfrey  was  missed  :  so  that  the  news  of  this 
mubt  have  been  writ  from  London  on  the  8a« 
turday  night's  post,  lie  did  not  think  it  was  a 
secret:  and  so  be  talked  of  it  as  news  in  an 
ale-house.  The  twa  persons,  he  said  he  spoke 
it  to,  rememberrdrnothing  of  it,  the  one  being 
tbe.minister  of  the  parish:  but  several  others 
swore  they  had  heard  it.  He  saw  this,  as  ha 
swoie,  in  a  letter  writ  by  Harcourt  the  Jesuit 
to  Evers,  in  which  GodAvy  was  named.  But 
he  addefl  a  strange  story  to  this,  which  he  said 
Evera  told  ham  i&erwards ;  that  the  duke  had 
sent  to  Coleman,  when  lie  was  in  Newgate,  to 
persuade  him  to  discover  nothing,  imd  chat  he 
desired  to  know  of  him,  whether  be  had  ever 
dispQvered  their  designs  to  anyi  other  person ; 
and  that  Coleman  sent  bank  answer,  that  he 
had  spoke  of  them  to  Godfrey,  but  to  no  other 
man  :  ,U|)on  which  the  duke  gave  order  to  kil^ 
him.  This  was  nevea  made  public^  till  the  lord 
Stafford's  trial.  And  I  was  aoiaxed  to  see  suchr 
a  thing  break  out  after  so  long  a  silence.  It 
hooked  like  an  addition,  to-  Dugdale's  first  evi* 
deace ;  though  he  had  >been  noted  lor  having 
biought  out  all  liis  discoveries  at  oace.  The 
earl  of  £«ex  told  -me,  he  swore  it  in  his  fint 
eiandination  :  buSyaince  it  was  only  upon  liear- 
say  from  Evers,  aad  so  was  nothing  inlawv  aad 
yet  would  heig^tca  the  Airy  against  the  Doke, 
the  king  ehar;g«i  Dogdale  to  say  noduag  of  it. 

prance  ditcpxert  Go^rcj^^s  Murder. 

At  the  siiaie«tiffle  a  partionlar  discovery  was 
oNula  of  Godfirey*s.  murder.  Pnioee,  a  gold- 
smith, that  wneaght  ibr  the  Queen's- chapel, 
bad  g<me  firom  his  house  for  two  or  thnee  days, 
the  meek  before  the  monler.  And  one  that 
lodged:  inliis  homey  caUing  that  to  miod,opo^ 
Bedlow'b  swtanng  he  saw  the  body  in  8omer> 
set*hodse,  fancied  that  this  was  the  time  in 
which  he  was  from  home,  and  that-heoiigkt  be 
coocerimd  in  that  matter;  ttengh  it  appeared 
afterwards,  that  his  absence  was  tbe  week  ba» 
fi)re.  He  said,  be  went  fhan  his  ^^wn  houie, 
^Hiring  to  be  put  in  prison,  as  mmif  were,  upon 
suspicion,  qg  on  the  account  of  bis  rekcion* 
Yet  opun  this  ioformacion  he  was  seited  oa, 
atldcarnedtoVVesttninsier.  Bodtowaeoideotally 
Miscd  by,  oi>t  knowing  any  thing  ceaceraing 
him  ;  niid  at  first  ^ight  be  chaigcS  somebody 
to'seise  on  bim  ;  for  he  was  one  of  those  whom 
he  saw  about  Godfrey's  body.  Yet  he  denied 
every  thing .  for  some  days.  Afterwards  ha 
oooKseed,  he  waacoiKsemed  in  it  1  and  be  gava 
this  account  of  its^Girald  and  KiUy,'  two 
priests,  engaged  htm  and  three  others  into  it  t 
who  were  Green,  that  belonged  to  tbe  Queen's 
chape).  Hill,  that  had  sisrved  Goddan,  thomosf 
oeiebraied  writer  among  them',  and  Berfy,  tha 
porter  of  Somerset-house.  He  Mid/ these -all; 
except  Berry,  had  several  meecinfp,  tawhieli 
tha  pricsia  pariuaded  then  it  wae  oo^aia^  b««« 
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themselves  hold 
ict  of  parliament 
ly  •  your  generous 
le  royal  iadigna- 
es  of  your  person, 
murderers  of  your 
aiity,  and  disturbs 

r  majesty  so  aiuia- 
s  of  God  nnd  man, 

Itlessed  and  <*lori- 
;  of  ihc  laws  of  oor 
itoem  paternal  exr 

dawuhters  of  your 
of  God  and  its  con- 
being  the  chief  etid 
>o\vors,  to  suppress 
tmongst  their  chnrge 
uns  13,  which  is  best 
i>d  cnit:ctoDlly  bt^un 
i  and  family,  accord- 
Tim.  3,  by  baiii&hing 
ir  presence  and  oon* 
\c  virtuous  in  their 
f  Hluch  principiU  part 

oftice,  priuoes  depose 
lefore  God  and  tlieir 
er  may  be  tlieir  btate 
Auinafi  law»  «ud  power 

herefore  may  long  live 
of  laws,  of  (he  laws  of 
,  to  your  eternal,  and  of 
lul,  (0  ibe  temporal  high 
tur  mAJesly  and  pei^plep 
Uleasingtt  dfthisandtbe 
,  wisdom,  wesUhjpower, 
<\r  enemies  and  tenpta- 
it  study  aad  prayers  of 
bumble  and  moit  ioyal 
TiTvs  Qatss, 


er, 


J  with  a  short  Narrative,  or 
iudan  opportunity  to  pat 
)uQt  and  Joamal  ;4U  which 
fthislieUish  Pletiballhe 
I.  it  is  tree,  I  did  QOt  ah- 
for  ibefr«i%MM»t|be 


daily  clamours  of  th6se  execrable  votaries  for 
the  Roniibh  interest  btirred  me  up  thereunto,  by 
charj^iog  the  Protestants  with  the  bornd  design; 
and  the  indirect  cuurfie  of  a  Bookseller,  who 
falsely  and  imperfectly  presumed  to  print  the 
same,  to  ray  great  wrong  and  detriment.  It 
was  presented  to  his  majesty  (he  13th  of  Aupnst 
last,  by  the  menns  and  introduction  of  that  wor* 
thy  and  hcnest  gentleman  Mr.  Chri&topher 
Kirkby ;  as  likewise  sworn  upon  oath  on  the 
Cth  of  September  fo]lowing,before  sir  Kdnioiid- 
bury  Godfrey  by  myself;  nnd  the  28th  of  the 
same  month,  before  the  Lords  and  cTthers  of  bis 
majesty's  most  honourable  jirivy  council :  nnd 
the  proceedini;5  afier^vards  made  uprin  the  same 
being  sufficiently  known,  1  shall  not  trouble 
thee  with  at  present ;  but  leave  the  wtiole  to 
thy  candid  consideration,  taking  my  lenve  of 
thee  at  present,  and  will  ever  appear  thy  hearty 
well-wisher  and  servant  in  Jesus  Christ, 
Aprd  15,  1679.  Titus  Gates. 


A  true  and  exact  Nam  rati  ve  of  the  Horrid 
Plot  and  Conspiracy  of  the  Popish  Party* 
against  the  Life  of  his  sacred  Majesty,  the 
Government,  and  the  Protestant  Religion. 

I.  Richard  Strange,  provincial,  John  Keias, 
Basil  Lafig<|vurth,  JoliM  Fen  wick,  and  Mr.  Hsu* 
court,  Jesuits,  dui  write  a  treasonable  letier  to 
one  Father  Suimao,  an  Irish  jesoit  at  Madrid, 
in  the  kingdom  of  Spain,  in  witicb  was  contain-' 
ed  iheir  plotting  aad  contriving  a  rebeUi<m  in- 
Scotland,  of  the  presbyterians  against  tbeepia* 
copal  government :  in  order  to  which  they  had 
employed  one  Matthew  Wright,  and  WiUiam 
Morgan,  and  one  Mr.  Ireland  to  go  and  preach, 
luiderjhe  notion  of  presbyterians,  and  give  the 
disaffected  Scots,  a  true  understauding  of  the'ur 
sad  state  and  condition,  in  which  they  were, by 
reason  of  the  episcopal  tyranny,  exercised  over 
them :  and  withal  to  tell  them,  they  bad  aow  a 
fair  opportunity  to  vindicate  tlieir  liberty  and 
religion ;  and  iJiat  it  could  be  done  by  no  other 
IK  ay  but  by  the  sword ;  and  that  now  the  king 
was  so  addicted  toiiis  pleabures,  that  he  would, 
and  could  take  but  little  care  in  that  coucern. 
And  in  the  said  letter  it  was  expressed,  that 
they  .  had  gotten  an  interest  in  lub  royal  high- 
ness, but  they  would  deal  with  him  as  they 
th(iught  fit ;  and  that  they  were  resolved  to  use 
all  means  to  weaken  the  king  of  England's  iutc- 
rest,  by  inibriDiDg  bis  friends  of  his  owq  iuteai 
to  betray  theai  into  the  hands  of  a  foreign 
power,  to  Mit,  to  send  them  to  fall  by  tlte  sword 
in  the  French  king's  wars,  against  lite  cootede- 
rate  princes,  which  letter  bore  date  of  Apcil 
19th,  O.  S.  1677,  and  S9th,  N.  S. 

II.  That  the  persona  abovementioned  gave 
the  deponent  10/.  to  carry  the  said  letters  to 
the  said  Father  Suiman  into  the  kingdoni  of 
Spain  to  Madrid;  the  said  Father  Suiman  heifw: 
their  procurator  general  for  the  kii\gdo«i  of 
England  and  Ireland  ;  and  in  osder  lo  which 
meaaagei  the  depenent  enbarked  biatself  in  thft 
ship  qaIm  4hei>iioey  Mei»Awai^«viiereof  Luke 
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rmni  to  die  Socieiy  io  Lon 
did  then  h?  it  one  Mrs.  S 
part  of  W^ine  in  \Vil 
depooent  beard  this  (iisc( 
Scimoge  wad  Keioei. 

IX.  That  the  nidRichs 
Keioes,  Btiil  Lugworth,  ] 
Pen  wick,  Father  Ii  eland, 
Jeunison,  Fatber  Sauoder; 
don,  did  write  a  letter,  ti 
•ml  i(  CO  St  Oniers,  to  D 
of  the  English  Seminar^ 
and  the  rest  of  the  Fath 
dentand  that  the  kin|  ^ 
lii9  pleasures,  and  tbu  t' 
procure  one  to  scab  hhn 
hmll ;  and  if  that  coold 
done,  tbej  would  emploi 
to*  poison  him ;  for  ^ 
10,000/.  in  tlie  hands  < 
SQith  in  Londoa  ;  «hic] 
for  chem  bj  one  Falhi^r  ] 
and  confessor  to  tlie  p^^ 
the  deponent  saw  «q^ 
scribed  bj  tb^  P«rioQs 
carried  it  to  St.  Omers. 
coach,  a  place  io  «rlii^^ 
bj  the  laid  WiUi%m  t\ii 
indeed  is  John  Crny^ 
ponent  carried  bort  ^^ 
cembery  O.  S. 

X.  That  letters  ^^, 
aforementioned  to  tb 
thanks  was  citen  ^ 
had  subscribed  tht  w^ 
for  his  peat  ch%Htv^ 
the  propa^aiiag  ^^/ 
all  means  alio^\^  vj 

ten  bore  date  «it)^ 
ber,  and  the  depoZ; 

lirom  Sc.  Oon^f^  .  ^ 
ioto  the  faaji^i,  f^  ^ 
the  18th  of  l>c^''« 

XL  Thatoik^  , 
her  12,  1C77  r*  l^ 
and  others  ^f  Ti?"^^  ' 
of  the  Soci^."^  ^ 
Omersyan.!    f   ^«»  I 

had  stirred  ^  •">  * 
arebdU^.^Ptfeft 
ifthath^   '  •Odu 

rf  *  5**  the  »?<^*» 
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^rt  must  be  broqght  unworthily  to  serve  aod 

promute^  to  public  disturbance  aIwa^s,  and  die 
infusion  oi  tberaselvea  nnd  their  posierity, 
n)ost  an  end,  by  God's  just  vengeance. 

1 1  rs  a  Kdilse  sug};estion  which  such  tempters  use, 
that  a  Ling  that  rules  by  will,  is  more  great,  or 
glorious,  or  strong,  than  a  king  that  rules  by 
law.  The  Quality  of  the  retinue  best  proves 
the  state  of  the  lord ;  the  one  being  but  a 
king  or  slaves,  while  the  other,  like  God,  is  a 
king  ofkincs  and  hearts.  No  prince  was  ever 
more  absolute  to  hswe  what  he  wished,  than 
queen  Elizabeth,  who  wished  for  nothing  more 
tlian  ttic  *>ubjects  rights  and  welfare. 

Your  majesty  being  so  often  marked  out  for 
destruction  by  these  conspirators,  is,  and  tiugltt 
to  be  as  great  a  proof  and  demonstration  to 
your  people,  that  the  Papists  themselves  hold 
you  not  their  friend,  as  any  act  of  parliainent 
against  tongties,  but  efipecrally  •  your  generous 
resentment  and  proportionable  royal  indigna- 
tion against  these  assassinutesof  your  person, 
and  destroyers  of  our  cities,  roarderers  of  your 
sabject^,  corrupters  of  Christianity,  and  disturb- 
ers of  mankind. 

But  nothing  will  mnkeyoHr  majesty  so  amio* 
bleand  acceptable  inthe  eyes  of  God  nnd  man, 
and  yoar  name  and  nipraory  blessed  and  <;tori- 
ous  f(»r  ever,  as  the  copying  of  the  law«i  of  oor 
Saviour  in  your  lifie,  by  a  decent  paternal  exr 
ample  before  the  sons  and  danghters  of  your 
people,  to  intirease  ifae  fear  of  God  ami  its  con- 
sequences amoi>gu.  us :  it  being  the  chief  etid 
and  work  of  all  supreme  powers,  to  suppress 
vice,  and  encourage  virtue  amongst  their  charge 
Qccocding  to  St.  l^til,  Uoniaiis  15,  which  is  be&t 
clone  abroad,  when  (irst  aod  ellvctuony  begun 
at  home  in  jour  own  liouse  and  family,  accord- 
ing to  dtesaoie  apostle,  X  Tim.  3,  by  bani^bing 
all  vicious  livers  from  your  presence  and  oon- 
versei  and  advancing  the  virtuous  in  their 
stead :  by  the  neglect  of  which  principal  part 
of  their  royal  trust  and  oftice,  princes  depose 
tbevnetvesy  as  useless  before  God  «nd  their 
o«ra  coDScienctt  whatever  may  be  their  stale 
or  glory  in  Amc,  and  -by  huaaft  laws  «ttd  power 
before  men. 

That  your  miyesty  therefore  may  long  live 
to  btt  a  great  asserter  of  laws,  of  the  laws  of 
Christ  in  your  own  soul,  to  your  eternal,  and  of 
the  good  laws  of  this  laud,  to  the  temporal  high 
peace  aiui  felicity  of  your  majesty  and  people, 
and  abouad  in  all  the  hiessings  otthis  and  the 
other  life,  heattb,  grace,  wisdom,  wealth,power, 
and  victory  over  all  yonr  eiiem»es  aod  tempta- 
tions, aliaU  be  ever  the  study  and  prayers  of 
your  majesty's  most  humble  and  most  loyal 
soljject  and  servant,  Titvs  Oatss. 


daily  clamours  of  th6se  execrable  votaries  for 
the  Rumibh  interest  btirred  me  up  thereunto,  by 

'  charging  the  Protestants  with  the  bornd  design; 

j  and  the  indirect  cour&e  of  a  Bookseller,  who 
fnlsely  and  imperfectly  presumed  to  print  the 

,  same,  to  ray  great  wrong  and   iletriment.     It 

,  was  presented  to  hismnjcsty  the  13th  of  August 
last,  by  the  means  and  introduction  of  that  wor* 
thy  and  hcncst  gentleman  Mr.  Chr.&topl)er 
Kirkby ;  as  likewise  sworn  upon  oath  on  the 
Cth  of  September  follow ing,bc fore  sir  Kdmond- 
bury  Godfrey  by  myself;  nnd  the  28th  wfihe 
same  month,  before  the  Lords  and  others  of  Lis 
majesty's  mo*t  honourable  privy  cooncil :  nnd 
the  procecdin«;s  aftenvards  made  up^n  the  same 
being  suiTiciently  known,  I  shall  not  trouble 
thee  with  at  present ;  but  leave  the  wtiuJe  to 
thy  candid  consideration,  taking  my  leave  of 
thee  nt  present,  and  will  ever  appear  thy  hearty 
well-wisher  and  servant  in  Jesus  Christ, 
April  15,  1679.  TiTCS  Gates. 


Courteous  Reader, 
I  beee  present  thee  with  a  sknrt  Narrative,  or 
3VliDutes,  tiU  I  may  6nd  an  opportunity  to  pat 
forth  mgr  laiger  Account  and  Journal ;  «u  which 
the  whole  mystery  af  this  hellish  Plot  ahull  be 
more  <«Uy  hud  open,    it  is  crae,  I  did  not  ah- 

iar  the  fr«i^  had-oot  ihe 


A  true  and  exnct  Narrative  of  the  Horrio 
Plot  and  Conspiracy  of  the  Popish  Party' 
against  the  Life  of  his  sacred  Majeaty,  the 
Government,  and  the  Protestant  Religion. 

I.  Richard  Strange,  provincial,  John  Keias, 
Basil  Lang^urth,  John  Fenwick,  and  Mr.  liar* 
court,  Jesuits,  did  write  a  treasonable  ktter  to 
one  Father  Suimau,  an  Irish  jcsnit  at  Madrid, 
in  the  kingdom  of  Spain,  in  which  was  contain-- 
ed  I  heir  plotting  and  contriving  a  rebelliou  in- 
Scotland,  of  tbe  presby terians  agasnst  the  epis* 
copal  government :  ui  order  to  which  they  had 
employed  one  Matthew  Wright,  and  William 
Morgan,  and  one  Mr.  Irt;land  to  go  and  prt.ach, 
underjhe  notion  of  prc^byterians,  aod  gi?e  the 
disufitcted  Scotsr,  a  true  understanding  of  I  heir 
sad  state  and  condition,  in  w  liich  they  were,  by 
reason  of  the  episcu(>al  tyranny,  exercised  over 
thrm :  and  withal  to  tcU  them,  they  had  aow  a 
fair  opportunity  to  vindicate  Uieir  liberty  and 
religion ;  and  liiat  it  could  be  done  by  no  other 
way  but  by  the  sword ;  mid  that  now  the  king 
was  so  addicted  to  his  pleasures,  that  he  would, 
and  could  take  but  little  care  in  that  concern. 
And  in  the  said  letter  it  was  eipiessed,  that 
iLcy  had  |!Oltcn  an  iiUej*e^  in  lus  royal  bigh« 
ness,  but  they  would  deal  with  hiui  as  tiiey 
thfiUght  fit;  and  that  they  were  resoUed  to  usa 
all  means  to  weaken  ilie  king  of  Eii|(tand*s  into* 
rest,  by  informing  his  friends  of  his  own  intent 
to  betray  them  into  the  hands  of  a  foreign 
power,  to  wit,  to  send  them  to  fall  by  tlie  4word 
in  the  French  king's  wars,  against  the  conted6- 
rate  princes,  which  letter  bore  date  of  A|iril 
i9th,  G.  S.  1677,  and  29th,  N.  S. 

II.  That  tbe  persons  abovementioned  gave 
tlie  deponent  10/.  to  carry  the  said  letters  to 
the  saM  Father  Suiman  into  the  kingdom  of 
Spain  to  Madrid ;  the  said  Father  Suiman  ^wgL 
their  procurator  general  for  the  kii^gdom  of 
KnglUuid  and  Ireland  ;  nnd  in  OMier  to  ^hich. 
message,  the  deponent  embarked  himself  in  tha 
ship  oaUied  4hedi»caff  Merohaaty^vhereof  Luke 
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iIm  said  arcfaVnliop,  the] 
letters  to  Father  Leshee  to 
ed£d«vanlNeTil  and  Willi 
and  deliver  tliem  to  the  tai* 
ten  were  answered  with  al 
said  roeasengersi  Jesuit)  i 
tbem  being  the  prefect 
•ther  procurator  for  thesei 
wrote  letters  (O  Thomas  \\ 
to  the  rector  ofSc.  Omers, 
or  that  to  ibc  proviQCia 
give  no  account,  but  of  tl 
pooent  saith,  that  there 
that  the  Father  General  oj 
would  contribute  800,000 
the  month  of  Juoe  next  e 
holiness^  the  pope,  woui 
auppl^  them,  when  they  | 
gress  in  that  glorious  attei 

XIX,  That  another 
Omers  directed  to  Rich 
the  English  seminary  t^kei 
»  not  well  remembere^li^ 
near  as  he  doth  rcmeiiii 
beipaning  of  the  parliao 
the  speeches  of  the  Kin* 
•ad  the  TOtes  of  the  p^ 

Cit  into  ridiculoiu  phrasi 
ng  and  both  Hooteg 
Fathers  and  SchoUi^  . 
.  translated  into  the  p|^ 

MDtMltothegovet^rol 
eth  them  to  the  French 
in  tiie  packet  wa$  co^.  . 
attempt  of  one  Pickeri 
•waits upon  the JcsttiijK 
to  shoot  the  kiQg  ^  ] 
Jama's  park  ^^^^  ' 
from  his  nobles  suh 

the  «:uon  tiU  ,":«^e 

had  done  u  and  hi^™* 
30,000  iiiaM«,^««« 

when  Te«d,  thi  """ 

Ver«  in  wttvt 

Mid  Pitterin, 

tbem  in  the  1 

Totes  put  into  ^\  V*n 

•peechet  of  .v*** 


them  in  the  g^J^^  ^ 


when  read,  the  Faih/*^ 

^t»d  th* 

—  ct^ 

tbe  munti)  of  p»v  "6  i 


««».iirto«  J*^«»nl, 
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iba  Mid  arcbbnliopy  thev  dispAtehtd  mnnj 
letters  to  Father  Leshee  to  Paris ;  apd  appoint- 
ed Edward  Nevil  and  Willmm  Busbj,  to  carry 
and  deliver  them  to  the  said  Leshee,  which  let* 
ters  were  answered  with  all  speed  by  the  afore- 
said messengers,  Jesuits  as  above,  the  one  of 
them  being  the  prefect  of  siudiei|  and  the 
•Cher  procurator  for  the  seminary »  and.  by  thetn 
wrote  letters  to  Thomas  White  provincial,  and 
to  the  rector  of  St.  Omers,  viz.  Richard  Ashhy ; 
Of  that  to  the  provincial  the  deponent  can 
give  uo  account,  but  of  that  to  Ashby  the  de- 
ponent saiih,  that  there  was  in  it  expressed, 
that  the  Father  General  of  the  Society  of  Jesus, 
would  contribute  800,000  crowns  to  be  paid  ia 
the  month  of  June  next  eii»uing,  and  thnc  his 
holiness,  the  pope,  would  not  be  wanting  to 
supply  them,  when  they  had  made  some  pro- 
gress m  that  ^orious  attempt* 

XIX,  That  another  packet  arrived  at  St. 
Omers  directed  to  Richard  Ashby,  rector  of 
tha  English  seminary  there ;  l\ie  date  of  which 
is  not  well  remembered  by  the  deponent,  bat  as 
near  as  be  doth  remember,  it  was  about  the 
beginning  of  the  parliament,  fur  there  cam« 
the  spjNcbei  of  the  King  and  lord  Chancellor, 
and  the  votes  of  the  parliameoty  wbich  were 

*  put  into  ridiculous  phrases,  in  contempt  of  the 
ling  and  lioth  Houses  of  parliament,  for  the 
Fatbtrs  and  Scbolart  to  lavgb  at,  and  tbea 
traoalated  into  the  French  toogoe,  and  pre- 
MPt«d  to  the  goTf  raor  of  Sl  Omers,  who  send- 
eth  them  to  the  French  king  his  master  x  and 
in  tbe  packet  was  contained  an  account  of  the 
attempt  of  one  Pickering,  a  lay-brother ;  that 
waits  upon  the  Jesuits  lying  at  Somerset  bouse, 
to  shoot  the  Itiog  as  he  was  walking  in  St. 
Jama's  park,  when  be  was  at  some  distance 
from  his  nobles  and  attendants,  but  the  flint 
of  bis  pistol  being  somewhat  loose,  he  did  defer 
the  action  till  another  opportunity,  and  if  he 
bad  done  it  and  had  suffered,  he  should  have  bad 
S0,000  masses  said  for  the  health  of  his  soul : 

•  ^hich  letters  were  signed  by  Thomas  White 
alias  Whitebread  provincial,  which  letten, 
when  read,  the  Fathers  of  the  English  seminnry 
Vrere  in  vreat  trouble,  for  the  negTigence  of  tlie 
said  Pickering,  and  the  deponent  saw  and  read 
them  in  the  latter  part  of  January,  and  the 
Totes  put  into  such  mock  phrases,  as  also  the 
speeches  of  the  king  and  lord  Chancellor  in 
the  muntl^  of  February. 

XX.  That  the  depontat,  waot  on  tbe  99tb  of 
Jaaaarrto  know  of  his  eonfesaariut,  whether  he 
■sight  keep  the  SOtb  of  Jaaary  at  a  fiui^  the 
conimor  replied,  that  tba  acconnt  with  them 
was  oa  the  9tb  of  February,  because  the  ao- 
coantof  Eagland  did  differ  from  the  aocooat 
oa  cbatside  tbr water:  The  deponent  asked 
kim,  whether  tbeo  be  might  keep  the  9tb  ol 
Abroary  at  a  da?  of  festiag?  Ilia  aaolaMor 
asked  bin,  wbyf  Tba  depoaeat  replied,  be> 
caaaaaf  tba  martyrdom  of  the  late  king,  the 
•onfessarios  aaiwercd,  that  the  late  king  was 
mm  martyr  bat  aa  herelie,  aad  wicfaal  addad, 
(bat  hawat  aana  4iC  hiag  JaaMi'a  10%  bat  a 


bastard  begotten  upon  the  body  of  Ann  of  Den^ 
mark  by  her  taylor.  This  confessarius  is  a  Je^ 
suit^  and  his  name  Charles  Peters,  periect  of 
tbe  sodality. - 

XXI.  Tbat  letters  bearing  date  February  tb6 
1st,  N.  S.  from  Thomas  Whitebreud,  Johfi 
Keins,  John  Fenwick,  Father  Ireland ,  and  Fa* 
ther  Micho  to  Richard  Ashb^  ^ctor  of  St; 
Omers,  (then  ill  of  the  gout)andtotite  English 
Fathers  there,  did  let  theia  understand,  that 
they  had  sent  William  Morgan  into  Ireland  to 
see  liow  aff»irs  stood  in  that  kingdom,  and  . 
expected  liis  return  by  the  end  of  March  neat, 
and  that  he  set  out  the  ^6th  of  January, 
and  that  tliey  bad  given  him  instruciions  to 
order  the  affairs  in  hand,  and  to  e4)Coaraga 
the  Irish  natives  to  defend  their  reli|(ioo  and 
liberty  :  And  his  companion  wan  one  Father 
Lovfl,  who  was  to  go  iitto  the  North  of  Ii  eland 
to  lee  the  Fathers  of  the  Society  there ;  and 
earried  9/KX)/.  to  supply  their  prMent  wanta 
and  to  promise  them  4,000^.  more  in  case  there 
should  be  any  action* 

XXII.  That  Another  pacquet  came  from 
Thomas  White  alias  Whitebread,  Father  Micho, 
Father  Ireland,  Father  Harcourt  and  others  of 
the  Society  in  London,  bearing  date  February 
the  7lh,  1078,  N.  S.  in  which  was  contained  an 
account  of  the  Fathers'  progress  in  Berkshire^ 
Oxfordshire,  and  Essex ;  in  persuading  the  Ca- 
tholics that  were  votaries  for  tbe  order  of  Saint 
Ignatius  to  contribute  for  tbe  Irish  rebellion, 
and  maintaining  a  civil  war  in  that  kingdom, 
in  case  the  French  king  should  break  with  the 
king  of  England :  and  also  that  they  had  re- 
ceived letters  from  Scotland,  in  which  tbey 
were  informed  that  tbe  people  would  rise  to 
oppose  duke  Lauderdale,  and  the  royal  perry 
in  that  kingdom,  and  also  that  tbey  would  en- 
deavour by  themselves,  their  agents,  and  their 
porse  to  provoke  the  Scots  against  the  English, 
and  withal  I  told  the  Fathers  of  Saiat  Omers  to 
whom  this  pacquet  was  directed,  and  by  whom 
it  was  received,  that  they  should  be  glad  to  effect 
such  a  desiga.  Which  pacquet  the  deponeat 
saw  and  read,  letter  by  letter. 

XXIII.  That  tbe  Fathers  of  St,  Omers,  vii. 
Richard  Ashby  rector,  £dward  Hall,  Edward 
Nevill,  and  others  of  the  English  Seminary,  did.^ 
write  to  Thomas  W*hitebread  and  other  Fathen, 
in  which  was  expressed  .that  it  was  now  appa* 
rent,  that  tbe  Catholic  Religion  wms  to  be 
brought  in  the  same  way,  that  thev  had  o^ed 
for-the  destruction  of  tlie  father  of  this  king, 
and  as  that  could  oot  be  effected  till  much  blood 
was  spilt  on  both  sides,  so  this  nasi  be  efliected 
by  emision  of  blood.  And  withal  priyed  them 
to  prosecute  their  design  in  ukiag  away  ibe 
king ;  and  tf  his  royal  biglmess  should  not  oom- 
ply  with  them,  to  dtspatch  him  too  :  for'  they 
did  fear  that  never  any  of  tbe  Staarts  were  tuea 
for  the  efiectmc  of  their  eada  andparposas. 
And  in  tbiv  letter,  instractions  mmte  given  to 
the  Fathers  to  feel  bow  bis  royal  highnei^ 
stood  affected.  Wbtah  letter  bore  date,  F^ 
bniarv  tba  lOtb^N.S*  aadwaa  eigQad  l^tba 
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the  cleftlh  of  the  king:  In  order  to  wliicb,  there 
were  papers  sent  from  compmoj  to  coupanj, 
which  the  deponent  eerried,  containing  the 
opinions  of  the  timing  their  business,  and  the 
manner  horn  it  was  to  be  done :  and  witliio 
three  or  foar  dajs  after,  tJie  deponent  went  to 
St.  Ofoers  with  the  fathers  that  came  from 
the  other  side  of  the  water. 

XXIX.  That  on  the  lOtfi  of  Jane,  N.  S. 
came  Thomas  White  to  St.  Omers,  in  order  to 
eisit  his  colleges  in  Flanders  and  Germany ; 
and  in  his  chamber  the  llih  day,  where  the  de- 
))onenc  was  present,  together  wich  Rich.  Ashbjr^ 
rector,  he  there  told  tM  deponent  and  the  said 
Ashby,  That  he  hoped  to  see  the  fool  at  White- 
hall laid  fast  enough ;  and  that  the  society  need 
not  fear,  for  he  (that  is  the  king)  was  grown  se- 
cure, and  would  hear  no  complaints  against 
them,  and  if  the  duke  should  set  his  face  in  tile 
least  measure  to  follow  his  brother's  footsteps, 
bis  passport  was  made  to  lay  him  to  sleep. 

XXX.  That  the  said  Thomas  Whitebread, 
on  the  13th  of  June,  did  tell  the  rector  of  Sc. 
Omers,  That  a  minister  of  the  church  of  Eng* 
land  bad  scandalously  and  basely  put  out  the 
Jesuits  Morals  in  English,  and  had  endeavoured 
yillanously  to  render  them  odious  to  the  people, 
and  asked  the  said  rector  whether  be  thought 
the  deponent  might  possibly  know  him  ?  anil  the 
reetor  not  knowing,*  called  the  deponent*  wbo 
beard  these  words  aS'be  stood  at  the  obamber 
door  of  the  said  provinoial,  and  wben^the  depo- 
nent went  into  toe  chamber  of  the  said  provin- 
,cial,  bcasked  him.  If  he  knew  the  author  of  the 
Jesuits  Morals?  the  deponent  answeredi  his 
person,  but  4iot  bis  name.  The  said  Thomas 
Whitebread  demanded  then,  Wbetlier  he  would 
undertake  to  poison  or  assassinate  the  aotlior  ? 
which  the  deponent  undertook  to  do,  having 
50/.  reward  promised  him  by  the  said  provin- 
cial,  and  appointed  to  return  to  Englana.  And 
the  deponent  doth  farther  testily,  that  at  the 
same  time  the  said  provincial  did  in  his  chain- 
ber  say.  That  6e  and  the  society  in  London 
would  procure  Dr.  Stilliacfleet  to  be  knocked 
on  the  head,  and  also  PocJe,  the  author  of  Sy- 
nopsis Criticorum,  for  writing  some  things 
against  them. 

XXXI.  That  Rich.  Asbby,  reetor  of  Sl 
Omers,  being  ill  that  evening  with  the  gout  and 
stone,  vix.  June  13,  desired  the  company  of  the 
deponent,  and  did  tell  the  deponent,  Inat  F»> 
tber  Wairen,  wbo  is  now  rector  of  the  college 
of  Jesuits  at  Leigh,  did,  when  he  was  procura- 
tor at  Paris,  reconcile  the  late  lord  chancellor 
Hyde  to  the  church  of  Rome  upon  his  death* 
beid ;  which  words  were  occasioned  by  the  de^ 
ponent's  taking  notice  of  the  duchess  of  York 
(daughter  of  the  said  lord  chancellor)  dying  a 
papist.  And  the  deponent,  when  be  beaird  uie 
said  Asbby  speak  these  words,  replied.  That  be 
never  beard  Any  thing  of  the  return  of  the  said 
lord  chancellor :  answer  was  made.  That  be, 
the  said  Asbby,  was  cer.tain  that  the  said  lord 
f^hanciHof  wai  jcconsiled  by  the  said  Warren. 


XXXIL  That  on  the  said  day  of  June,i« 
the  morning,  N.  S.  the  deponent  had  espress 
orders  presently  to  go  for  Cabis,  and  tlien  co 
take  the  packet  boat,  and  so  a«  ay  for  England, 
to  attend  the  motions  of  the  Fathers  in  Loudon^ 
and  CO  remain  in  Lgodontill  he  had  orders 
from  the  provincial  to  the  contrary,  and. gave 
the  deponent  4^.  for  his -charges,  and  promised 
him  80/.  for  services  already  donefbr  i  he  society 
in  Spain  and  elsewhere.  And  the  df  ponculi 
saith,  That  be  obeyed  the  orders,  and  that  night 
got  to  Calais,  and  there  met -with  ibur  Jesnits 
that  were  ordered  for  London ;  and  on  Friday 
the  34th,  N.  S.  the  deponent  saith,  they .  too^ 
the  packet  boat  together,  ai)d  arrived  saifely  to 
Dover  on  Saturday  rooruing,  witere.tbe  depo« 
neut  met  with  John  Fenwick,  wbo  had  broqglit 
eight  stiiftenis  to  Dover  to  traatport  them  to 
St.  Omen :  >  And  the  deponent  iuctber  saiih. 
That  the  four  Jesuits  and  Fenwick  who  were 
at  Dover  by  the  name  of  Thomson^  aud  ha  tba 
deponent  took  coach  about  li  o'clock  at  noon; 
and  at  Borton,  six  miles  on  this  side  Canter- 
bury,  the  coach  was  stopped,  and  a  box  was 
seised  of  the  said  John  Fenwick's  by  Htm 
searchers  of  that  place,  and  when  b^  them 
opened,  in  it  thev  found  beads,  pictures,  images, 
and  Aeiitis  Dei  s,  which  were  to  be  given  by 
Blundel  the  catecfaist,  Co  young  children,  to  en- 
courage tliemto  come  to  lUs  catechising  schools* 
and  to  be  catecliised'  by  him.  Accordingly 
there  was  a  direction  on  tlie  said. box  fixed,  as. 
To  the  honourable  Rich.  Blundel,  esq.  London  a 
Wiiich  box  remaiueth.so  seised  by  the  sai4 
searchers ;  and  if  they  had  searched  the  pockeia 
of  the  said  Fenwick,  thejf  had  found  such  let- 
ters upon  him,  as  tlie  said  Fenwick  coo6*ssed 
to  the  deponent,  might  have  cost  him  his  life  ( 
they  being,  saith  he,  the  concern  in  .hand ;  but 
the  said  letters  the  deponent  did  not  see. 

XXXIII.  That  in  the  month  of  July,  Richaid. 
Asbby  came  to  LondoB*  with  instructions  from 
the  said  Thomas  Whitebread  or  White,  that 
the  10,000/.  procured  by  father  Leshce,  and 
then  In  (he  bands  of  tlie  society  in  London,, 
should  be  put  into  the  handf  of  one  Worsly. 
tbehr  banker ;   and  that  the  said  Richard  .Ash-. 
b|,  with  other  Fathers,  should  treat  and  agree. 
With  sir  Geoige  Wakeman  about  the  concern 
of  poisoning  the  king;    and  that  if  be  .would 
underUke  it  he  should  have  the  10,000/.  which 
the  said  Richard  AshJiy  told  ihe  deponent, 
shewing  him  the  said  iqstructioos,  be  way  ol, 
memorandum,  in  writing.     In  which  m^mo^ 
raadum  was  contained  an  item  given  by  the 
said  Thomas  Whitebread,  for  the  procuring  tha 
assassination  of  the  rif^t  rev.  father  in  God 
Herbert,  [Croft]  lord  bishop  of  Hereford;   for 
the   said  bishop  bad  been  educated  in  the 
Popish  religion,  and  was  fallen,  and  they  were 
roolved  not  to  pity  nor  spare  any  apostata 
from  the  Roman  mith.    The  said  Richard  Ash- 
by  asked  the  deponent,  whether  the  said  bishop 
vrere  not  a  forward  man  against  Catholics?, 
and  the  deponent  npt  knowing  Ihe  faid  bishop, 
told  the  sttd  Aihby  he  ooold  not  tdl ;  and  the 
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••id  Asbby  did  mt,  Tkot  tfiii«t  aow  berac 
rsadj  to  ch4ng«,  they  would  be  ready  to  pw 
not  only  apoMttteSy  b«i  alto  chose  hereckt  tbet 
bed  obstinately  oppeaed  tbe  prooeedingt  of  the 
aociety  and  their  agentii  in  propagating  the 
Auth  and  interefl  of  ihe  Church  oi  Rome,  a 
juit  reward  for  their  apostacy  and  infamout  ob« 
aiioacy;  and  though  the  parliament  have 
taken  away  the  act  for  burning  heretics,  they 
ihoold  not  escape  tbe  vengeance  of  Catbolic*.- 

XXXrV.  That  in  the  month  of  July,  1678, 
Richard  Sirange^  the  hist  provincial  of  the  Je- 
auiu,  cAfoe  to  the  lodgings  of  Mr.  Richard 
Asbby,  who,  befi>re  he  went  down  to  tbe  Bstb, 
lay  in  the  new  provincial's  loogings  at  Mrs. 
Saunders's  hoose,  a  part  of  Wtldhouse  in  Wild- 
•treet,  and  6nding  tbe  deponent  with  tbe  said 
Ashliy,  did  desire  the  deponent  to  meet  bim 
•t  his  chamber  at  Mr.  Jnhn  Groves  in  York* 
•treer,  near  Covent-Garden,  and  af^er  a  shoit 
stay  at  Ashby's  lodgings,  took  his  leave  of  the 
•aid  Asbby,  and  presently  after  the  deponent 
took  bis  leave  also  of  the  said  Asbby",  and  fol- 
lowed Strange,  and  got  to  his  chamber  prewnt- 
1y  aAer  him  ;  where  tbe  said  Strange  did  en- 
ooumge  tbe  deponent  to  go  on  in  atsisiing  the 
•Dciety  in  earning  on  tlie  design ;  and  there- 
vpon  toM  the  deponent  that  tlwy  got  14/KXX. 
in  tbe  Fire  of  London,  io  the  year  16(16.  The 
deponent  asked-  the  said  Strange  how  they  came 
to  effect  that  great  and  famous  business  f  Tbe 
•aid  Strange  replied,  That  himself  and  one 
Gray,  and  Pennington,  and  Barton,  Jesnits, 
with  tome  others,  together  with  one  Keimash, 
•  Dominican  friar,  joined  with  one  Green,  and 
net  at  one  William  West's  bouse,  who  kept 
Ibe  Green  Dragon  in  Poddledock:  The  said 
IVcat  was  by  trade  a  taylor,  whom  they  em- 
ployed-to  make  them  some  clothes,  and  there 
tbey  did  debate  about  the  manner  of  firing  the 
city,  and  where  they  should  begin,  and  did  at- 
tempt  it  in  Fobmary,  4fUI4-5.  But  not  being 
provided  of  assistance  enough,  and  the  Thames 
oeing  froxen  over  and  the  sickness  coming  on 
space,  they  then  altered  their  piirpo»e  t  And  in 
jHiWiry,  1665-6,  they  met  with  this  Green 
again, «« ho  clo^ed  in  with  them  in  this  design. 
Add  tiiat  tbey  might  ingratiate  themselves  with 
this  Grern,  mrnished  him  with  90/.  (he  being 
poor)  yet  tbey  found  him  an  active  nran,  and 
nt  for  their  purpose.  And  the  more  to  engaee 
him  the  said  Green,  tbey  prett^nded  to  hold' 
many  of  the  Fifth- Monarchy  principles ;  which 
when  Green  tieneifcd,  judeinK  them  to  be 
Ral,  brought  them  acquainted  with  8  others, 
who  were  cealuos  in  tbe  bosioe^s.  The  afore- 
said Jesuits  were  earnest  to  have  tbe  business 
done  in  February,  l»efore  tbe  return  of  the  in- 
habitants to  London  ;  but  Green  did  pray  these 
personsi,  vfT.  tbe  Jesuits,  to  suspend  that  reso- 
ArtioB  because  that  then  they  should  be  sooner 
disoiivered,  and  such  a  design  must  have  an 
vproai ;  and  besides  all  this,  the  king  would 
not  be  much  in  town,  if  at  all,  till  the  plague 
was  more  abated,  whom  Green  did  say  most 
h«  tut  off  toO|  whca  tbo  peopk  w«rt  t»  a  bony 


hyreaaoDofthefiri:  ^ad  this  mMiMi  pl^msed 
the  Jesoits  and  Dnminiean  well,  «nd  so  it  mm 
put  off.     In  a  very  little  time  after  the  assl 
Green,  and  tbe  rest  of  those  Fifth- Mmissrchy 
men,  together  with  the  four  Jesaits  and  JOosbi- 
niean  above^amed,  were  inspoeted   bj   the 
laid  West  chat  kept  tbe  said  bouse  in  Puddle- 
dock,  and  were  forewarned  bis  hoaae.      And 
presently  after  Green  and  bis  eight  arqsaint- 
aooe  were  clapped  up  in  prison  (but  Ibr  what 
the  said  Strange  dia  not  tell  the  deponent.) 
And  upon  tbe  imprisonment  of  these  nine  per- 
sons, the  said  Jesuits  and  Dominican  did  go  to 
St.  Omers,  and  there  remained  till  tbe  May 
after  the  execution  of  eight  of  these  persoas 
thus  imprisoned,    (Green  dying  in  Nevvnte.) 
But  one  Fits  Geranl,  an  Irish  Jesuit,  Mid  one 
Neale  of  Whitechapel,  did  write  to  Strange,  as 
tbe  said  Stranga  iaibrmed  the  depooent,   thai 
none  of  Uie  Fathers*  names  was  rocntiooed  ia 
tbe  business  of  these  men,  and  thoogbc  they 
might  safely  return.    So  in  the  latter  part  of 
May  they  set  ft>rth  for  EnglaBd,  and  p>t  to 
London  in  the  beginning  of  Jane ;   and  chea^ 
concealing  their  name*  and  lodsingSp  they  be* 
gan  aftesh  to  consalt  about  this  nra,  which  was 
still  carried  on  by  the  society  in  the  aheance  of 
.  these  persons,  and  determined  by  them  ia  tbe 
fire^time  to  cut  off  the  king,  that  the  nunMyer  ai 
tbe  beast  might  be  accomplished.    In  tbe  Bt« 
taring  of  which  words,  tbe  said  Straafe  broke 
oat  into  a  great  laughter.    But,  said  the  eaid 
Strange,  to  be  short,  we  got  fifty  or  sixty  Irieb 
to  ply  the  work,  and  one  Edward  Evcraid  was 
very  diligOBt  to  preserve  their  fireworka  w\odk 
they  hod  made,  and  pot  into  ghmado-alieib: 
Aad  the  more  to  palliate  ibis  their  deeii^,  they 
procared  this  £verard  a  place  in  the  king's 
service,  to  look  after  the  ammunition  that  was 
to  be  earned  down  to  the  fleet,  it  being  ia  tbe 
time  of  the  first  Dutch  wars.     And  the  said 
Strange  told  the  dep<ment,  That  great  aturopts 
were  made  on  tbe  Tower,  bot  without  eflf«c 
But,  saith  Strange,  To  return  lo  oar  ordenv 
our  affairs,  we  were  in  fo.«  also  with  several 
Frenchmen,  who  were  foithful  in  tbe  bssiocss  t 
And  all  things  being  ready  aad  tbe  place  pitch- 
ed upon,  Strange  ivmoves  his  quarters,  and  got 
to  lie  at  a  bou^e  in   Fenchurch-street,  and 
went  by  the  name  of  Walker ;    and  this  be  did 
in  the  month  of  August,  1666,  and  with  him 
he  took  Keimnsh,  the  Dominican,  and  lodged 
together.    And  ^enningttm  and  Bartbn  lav  at 
ah  apothecary's  shop  in  Shoe-lane  ;  and  Gray 
and    Fitt  Gerard  lay    at  Neale's    boose  in 
VVhitechape  t ;  which  Neal^  was  one  to  see  tbe 
fire  carried  on  through  Thames-Street,  and  so 
to  the  Tower.    In  a  word  tbe  said  Strange  told 
the  deponent,  that  they  spent  700  fire-balls» 
and  when  the  fire- merchants  were  at  work, 
then  others,  men  and  women  were  employed 
to  plunder  what  they  could ;   and  they  bad  a 
wsrehoQse  in  Wild -street,  vrbete  some  tbingi 
so  plundered  were  Isid ;    and  other  thinp  tbey 
concealed  in  Somerset-house,  al  hollands,  cam* 
brics,  fine  doth,  and  some  considefable  (|aafi* 
titles  of  plate,  aod  a  boa  of  jc«rab:  theewntr 


t-149]  BTATE  TTIIALS,  30  Charles 

gaTe  the  box  to  these  men  to  carry  away,  mid 
ordared  bit  •arvant  to  go  along  with  them,  bot 
they  having  increased  their  number,  ordered 
the  aereant  to  be  knocked  dowD;  but  the 
acnraoc  being  afraid  be  should  be  kiDed,  ran. 
«waj.  This  was  the  greatest  plunder  of  one 
tort  chejr  got ;  for,  as,the  said  Strange  inform- 
ed the  deponent,  there  were  t,000  carracts  of 
diaoiond»  r8f>ped  up  to  several  papers  for  se- 
veral goldtmithsy  and  the  diamonds  wcie  con- 
veyed away  to  St.  Ornery,  the  first  opportunity 
they  met  wiUiul :  but  the  deponent  asked  the 
aaid  Strange  how  one  roan  should  trust  him 
with  so  much  goods,  for  never  any  jeweller 
liad  so  manj  jewels  at  one  time.  The  said 
Strange  replied,  that  be  could  not  (ell,  but  at 
was  certain  they  met  «vith  them/  and  sold  them 
for  3,500/.  sterling  in  Flanders ;  and  had  a 
fish-dinner  into  the  bargain  at  the  Salutation 
Tavern  in  Uolbom  ac*the  return  of  the  money. 
The  deponent  asked  Strange,  how  the  fire  be- 

fan  ?  and  he  told  him,  that  Neale  came  and 
nocked  him  up  at  18  oVlock  in  the  nighty  and 
before  he  was  dressed  the  fire  was  begna.  The 
deponent  further  asked  the  said  Strange,  bow 
many  servants  the  society  employed  ?  He  said, 
about  80  or  66,  be  could  not  tell  well  which. 
The  deponent  asked  how  the  king  came  to  es- 
caped The  said  Strange  replied,  indeed  they 
were  retolVed  to  have  cat  him  off,  when  at 
work  in  person  about  the  fire,  but  then  they 
were  not  secure  of  the  duke,  who  then  was  but 
•  well-wisher  to  them,  nnd  besides,  they  seeing 
the  king  so  iodostrious,  could  not  find  in  their 
bearts  to  do  it.  Whilst  this  discourse  was  in 
hand,  a  gentleman  knocked  at  the  door,  and 
so  we  broke  off,  beginning  at  nine  o'clock  in 
the  rooming,  and  ending  at  almost  eleven  that 
forenoon.  And  the  deponent  went  to  his  lodg- 
ing, which  was  thefi  in  Drury  Lane. 

XXXV.  That  Richard  Ashby,  the  day  before 
he  went  down  to  the  Bath,  which  was  in  the 
month  of  July,  had  conference  with  Father  Har- 
court.  Father  Fenwick,  Father  Ireland,  Father 
Ketnes,  Father  Strange,  Mr.  Jennison,  Father 
Btundell,  and  others  of  the  society,  by  order 
from  the  provincial,  to  send  new  messengers 
into  Scotland,  to  promote  the  comroouons 
fhei^,  and  to  inform  the  people  of  the  great 
tyranny  they  did  lay  under,  by  reason  of  their 
being  denied  then  fiheny  of  their  conscience, 
and  that  not  being  to  be  procured  but  by  the 
sword,  they  nnst  take  that  course  to  purchase 
their  liberty.  By  which  means  (said  the  Fathers 
thus  .assembled)  we  aball  weaken  both  thepres* 
byfeerian  and  qyiscopal  fisction.  At  which  con* 
ference  the  deponent  was  present,  and  heard 
tlitie  words* 

XXXVI.  Thst  in  the  month  of  July,  the  said 
Richard  Ashby  went  down  to  the*  Bath,  in 
etder  to  be  tared  of  hb  gout,  and  on  the  morn- 
ing he  went  nwmy,  the  deponent  being  then  in 
(he  chamber  of  the  said  Ashby  to  take  his  leave 
of  him ;  Father  Haitonrt,  rector  of  London, 
cametD  him,  and  told  him,  that  if  after  he  left 
•hi  Bftth,  te  conld  mike  ft  progren  into  Somer- 
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setshire,  to  inform  those  of  the  society  of  the 
intended  desi^,  it  would  do  welt,  and  withal 
desired  the  said  A^hby  to  hasten  to  town  afiet 
he  bad  finislied  the  said  information.  All 
which  the  deponent  did  hear. 

XXXVn.  That  on  the  first  of  August,  osme 
letters  from  Thomas  Whirebread,  bearing  date 
July  S3nd,  to  John  Fenwick,  in  which  was, 
that  he  would  that  15,000/.  should  be  proposed 
to  sir  George  Wukenian,  if  he  refused  10,000/. 
But  whether  sir  George  hath  been  treated  with 
about  that  concern,  the  depinent  cannot  inform 
here  in  this  article ;  but  sir  George  Wakeman 
h:ith  been  divers  times  in  the  company  of  the 
said  Ashby ;  and  he  saw  the  letters  to  John 
Fenwick  on  tlic  4th  of  August,  1678. 

XXXVIII.  That  letters  arrived  to  Londoui 
hearing  date  August  S,  1678,  from  Thomas 
White  or  Whitebread,  provincial,  to  John 
Fenwick  from  St.  Omers,  in  which  he  did  in* 
form  the  Fathers,  that  he  had  made  his  visit 
within  his  province,  and  that  he  had  ordered 
twelve  Jesuits  to  go  for  Holland,  and  to  inforni 
the  Dutch  timt  the  prince  of  Orange  did  intend 
to  asbume  the  cruwu<>f  a  king,'  and  that  he  re* 
solved  to  bring  them  under  anottier  govern- 
ment. Which  missioners  took  their  leaves  of  the 
said  Thomas  White  on  St.  I^natias's  day, 
July  31,  but  got  no  farther  than  Watton,  by 
reason  of  a  misclia^ce  they  met  withal  upoii 
the  way.  By  which  mi»»ion  the  said  Thomal 
White  dkl  design  to  befi>et  in  the  Dutch  an  evi| 
opinion  of  the  prince  of  Orange,  and  to  cause  a 
commotion  ihere  amongst  the  Dutch,  against 
the  said  Prinre  and  his  party.  Which  letter 
the  deponent  saw  and  read  ih  Mr.  Fen  wick's 
chamber  on  the  11th  of  August. 

XXXIX.  That  another.letter  of  the  10th  of 
August,  came  to  Blondel  and  the  Fathers  i« 
London^  from  Thomas  Whitebread,  in  which 
he  blamed  the  Fathers  in  London  for  not  giving 
him  an  account  of  what  progress  they  had  made 
in  their  proposal,  made  or  to  be  made  nnto  sir 
George  Wnaeman ;  and  if  made,  how  he  re- 
sented it ;  if  not  made,  to  make  it  quickly,  for 
it  would  not  he  convenient  to  defer  it  c  and  told 
them,  Ireland  was  safely  arrived  to  him  at  St. 
Omers,  who  only  told  him,  That  the  king  was 
very  secure  ;  and  therefore,  he,  the  said  pro« 
vincial;  admonished  the  Fathers  to  be  very  vigi- 
lant. Which  letter  Blondel  shewed  the  depo- 
nent on  the  19th  of  August. 

XL.  That  another  packet  of  the  15th  of 
Aogust  came  from  St.  Omers,  from  Thomas 
White  provincial,  to  Futher  Ji^  Fenwick,  ia 
the  which  vvere  letters  inclosed  to  Father  Har* 
court,  Jennison  and  others,  which  the  deponent 
did  not  see ;  but  that  ta  John  Fenwick  ibe  de» 
ponent  did  see  and  read  it.  Tbereiii  the  said 
ThimMs  White  did  say,  that  the  6gure  d6tf 
should  lie  as  low  as  ever  660  did  ;  and  if  poisuft 
would  not  take  the  king  away,  £re  should,  lor 
catholic  religion  would  never  flourish  anlesf 
IBS  look  this  course.  Now  the  deponent 
saith  that  395  is  to  be  andeittood  Weitddnsterp 
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Fhcre  thty  foond*  an  oil-tbop,  which  iht  Mid 
Groves  brafgid  he  ii«d.  The  deponent  asked 
the  said  Groves  how  he  came  acquainted  with 
the  said  Irtshmen  ?  He  said  his  acquaintanoe 
with  them  was  not  moeh,  but  they  were  pro- 
cured b)p  Dr.  Fogarthy,  the  Irish  doctor,  for 
which  the  society  (Richard  Strange  then  pro- 
vinciol)  eave  thetn  1,000/.  viz.  400/.  to  Groves, 
and  3007.  a  piece  to  the  three  Irishmen.  And 
the  said  Groves  told  the  deponent,  that  the  so- 
ciety got  at  lesst  9,000/.  by  that  fire,  which 
was  also  told  the  deponent  at  another  time  by 
Richard  Strange. 

L.  That  on  the  llth  of  August  beins  Sun- 
day, the  deponent  saw  letter^  from  St.  Omers, 
bearing.date  August  17th,  New-style,  written 
by  Father  Ireland,  in  the  name  ol  the  prorin- 
cial  Thomas  White  alius  Whitebread,  to  John 
Fenwick,  in    which   letter,  by    the  contents 
thereof,  there  were  letters  to  John  Keines,  Mr. 
Jennis(fn,  and  Mr.  Blundel,  and  others,  which 
the  deponent  did  not  see,  but  in  this  to  John 
Fenwick  it  was  specified  what  diligence  was 
used  for  the  destruction  of  the  duke  of  Or^ 
mond,  and  for  the  procuring  another  demon- 
stration of  seal  for  the  promoting  the  Catholic 
religion  and  interest  in  that  kincdom,  and  that 
which  arguments  could  not  effect  the  sword 
should,  to  tlia  great  vexation  of  the  Protes- 
tants there ;  and  he  intimated  the  great  joy 
iiiat  he  had,  that  there  was  yet  great  hopes, 
that  the  disaffected  Scots  would  not  lay  aside 
their  endeavours  for  and  after  the  defence  of 
their  liberty  and  religion,  and  that  the  Catho- 
lics of  Scotland  had  promised  to  use  the  utmost 
of  their  interest  to  keep  up  the  commotions 
there;  bnd  the  said  Father  Ireland  bad  the  said 
Fenwick  eshort  the  Fathers  to  be  earnest  in 
their  designs,  for  now  was  the  time  that  the 
English  nation  was  to  be  reduced.    And  fui^ 
thermore  ordered,  in  the  name  of  the  provin- 
cial, that  letters  should  be  written  to  ail  the 
society  in  England,  that  they  made  it  their  bu- 
siness to  encourage  the  friends  to  braveness  of 
mind,  for  that  God^had  hitherto  given  them 
such  a  hopeful  prospect  of  things,  and  that  no 
opportunity  on- his  part  iias  or  should  he  lost, 
and  that  they  in  London  (if  they  thought  it  fit 
to  communicate  these  things)  should  have  a 
care  that  they  did  it  to  no  more  than  to  one  at 
a  time,  lest  tney  should  be  baffled  in  their  en- 
lerpcise.    Which  letter,  when  read  by  the  de- 
ponent, the  said  Fenwick,  to  whom  the  letter 
was  directed,  told  the  deponent,  that  it  was'his 
duty  tp  offer  up  a  mass  or  two,  that  God  would 
ptmper  those  holy  endeaTOors  of  the  Fathers 
of  the  society,  ia  pronotinK  Cathdic  Religion 
and  Faith ;  and  told  him  further.  That  if  he, 
ihe  deponent  lived  till  Christmas,  he  should  see 
a  good  chante  of  things,  either  that  forty  eight 
shoold  be  taken  from  the  world,  or  the  world 
(especially  the  Uttle   he  was  concerned  in) 
should  be  taken  from  him:  and  one  that  was  % 
Catholic  should  play  such  a  game,  as  never  was 
plaid  since  the  conquest.    All  which  iht  said 
Ftoirick  lold  the  deponent  in  his  chamber ; 


and  the  deponent  asked  the  said  Fenwick, 
Who  this  Catholic  was  ?  And  Fenwick  said  it 
was  the  duke  of  York.  And  the  deponeat 
saithy  Uie  Ciphers  48  are  put  for  the  king. 

II.  That  on  the  said  llth  of  August  in  the 
evening  the  deponent  went  to  the  lodgings  of 
John  Heioes,  where  he  found  another  Jesuit 
with  him,  whose  name  the  deponent  doth  not 
remember,  in  whose  presence  the  said  John 
Keines  told  the  deponent  that  the  provincial 
had  taken  great  care  of  keeping  aiive  the  dif- 
ference betwiat  the  disaffected  Scots  and  duke 
Lauderdale,  and  that  the  afiairs  in  Ireland  went 
on  with  great  expedition,  and  that  all  means 
were  now  used  to  beget  a  difference  betwhit 
the  Dutch  and  the  prince  of  Orange,  and  if 
that  could  be  effected,  there  was  no  question 
to  be  made,  but  that  the  Protestant  interest 
would  fail  in  Holland,  and  that  Forty  Eight 
would  not  last  long  in.  England,  for  it  was  high, 
time  to  hinder  Forty-Nine  from  being  effected^: 
that  Barley-broth- trade  should  grow  dead,  and  ^ 
Twelve  would  be  cut  off,  and  that  Mum  and 
Chocolate  should  be  put  down,  and  the  order 
of  the  Magpies  should  be  turned  into  their  pri^ 
mitive  institution  and  habit.  Now  the  depo- 
nent saith,  that  the  words  [hinder  Forty  Nme 
from  being  effected]  is  an  odd  expression,  that 
is  amongst  them  used  for  the  cutting  off  the 
king,  that  he  may  not  live  '^o  be  compleat  forty 
nine  years  of  age,  and  by  Barley-broth,  is  meant 
the  House  of  Commons,  which  shall  be  turned 
out  and  sit  no  more.  And  by  Mum  and  ChcH 
colate,  is'  meant  the  Protestant  Peers ;  wbich^ 
it  not  destroyed,  shall  never  have  any  vote  in 
the  House  ot  Peers  more,  after  the  death  oi 
this  king.  And  by  Magpies,  they  understand 
the  bishops,  whose  habit  in  parliament  is  black 
and  white,  which  shall  be  changed  into  purple. 
And  by  Twelve,  is  meant 'the  duke  of  Moo* 
mouth. 

Whilst  the  said  Keines  with  the  other  Jesuit 
entertaine<l  the  deponent  with  these  treasona- 
ble expressions,  Mr.  Jennison  came  to  the  said 
Keines,  and  told  him,  that  he  had  lust  a  letter 
which  he  had  received  from  Thomas  White, 
the  provincial  of  St.  Omers,  in  a  walk  he  took' 
to  Islington,  and  would  give  10/.  to  any  friend 
that  would  give  it  him,  and  was  afraid  that  some 
inconrenience  might  follow,  if  found  by  some 
Heretic :  which  Words  put  the  suid  Keines  into  ' 
such  n  consternation,  that  he  asked  him.  Whe- 
ther be  had  a  miiyl  to  ruin  them  all :  but  Jen- 
nison bad  the  said  Keines  be  quiet,  for  none 
could  understand  it ;  which  wards  the  depo* 
nent  did  likewise  bear. 

LII.  That  Mr.  Keines  on  the  12th  of  Au- 
gust, determined  to  go  for  Windsor,  in  order 
to  settle  soma  business  therein  and  towards 
the  dispatching  Forty-eight  (which  the  depo* 
nent  saith  is  by  them  understood  the  king)  at 
Windsor, -if  tl»e  king  should  go  down  thither. 
And  it  was  judged  that  tlie  said  Forty-eight 
would  go  to  Windsor,  to  make  his  abode  ther« 
for  some  weeks,  but  the  said  John  Kdnes  told 
tli«  dtp9aeat|  that  he  might  chance  i»  iaU 
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LXI.  That  the  deponent  went  to  the  chain- 
bar  of  the  Mid  I^eines  abooc  eight  or  oine  in 
thenaorning,  on  the  |8th  of  Augasr,  but  he  was 
gone  absoftdy  and  ordered  the  deponent  to  caU 
upon  ham  abont  Soar  in  the  afternoon,  and  tbeit 
be  would  have  some  discourse  with  him :  And 
the  dej^onent  accocdingty  went,  but  piet  with 
the  laid  Keines  in  the  Mews,  who  told  the  de« 
ponent  that,  he  was  to  oieet  with  some  Fathers 
in  Covent  Garden,  and  there  would  meet  them 
some  Dominican^  aud  would  have  the  depo- 
nent go  along  with  him^  and  at  the  bouse  where 
thej  were  appointed  to  meet,  the  Oominicana 
were  alreadjr  met,  m.  Mr.  Vincent,  prorinciai 
of  the  Dominicans  in  England,  Joseph  OaviH 
Keimash,   Mr.  Domiuick,    Mr.  Collin*,  Mr. 
Fedding,  Mr.  Manse),  Mr.  Lonwdale  (as  thi^ 
said^  in  the  name  of  all  the  rest  of  the  order  ia 
England,  to  consult  and  comply  wi(h  the  Fa-* 
(hers  of  the  Society  to  propagate  the  Cutholio 
Faith ;  and  when  John  Keines  was  set,  with 
the  Fathers  of  the  Society  by  him,  all  of  a  side, 
m.  John  Keines,    Father  Uareourt,  Father 
Fenwick,  Fatlier  Wright,  Father  fiHundet,  the 
said  John  Keines  propounded  lo  the  Domini- 
cans to  contribute  to  the  design  of  killing  tlie 
king,  and  carrying  on  the  business  of  En^and 
and  Scotland:  The  Domimcaos  replied   by 
their  provincial,  that  tbey  were  poor  aud  not 
able  to  do  much,  for  they  bed  little  or  no 
money,  but  tbey  would  lee  them  have  their 
'  personal  assistance  and  counsel,   and  would 
procure  what  roteresi  ihey  could,  but  as  for 
money  they  could  not  part  with  any  at  ah,  foe 
tliey  were  in  debt,  and  bad  scarce  4/OOL  in 
stocky  and  the  moa  they  could  uwke  per  an* 
nem  of  their  estale»  was  not  above  SCO/.    At 
which  consult  the  deponent  nes  to  and  fro,  and 
what  was  more  said  he  cannot  tcU,  for  he  was 
sent  with  the  proposalt.lo  the  Carmelites,  vis. 
Dr,  Handson,  Mr.  Kimbal,  Mr,  Trevers,  and 
tbey  said  that  they  had  net  ime  penny  in  stock* 
nor  any  income  brides  what  the  SpenisK  eoh* 
bassador  allowed  them   for  assitting  in    hia 
chapel. 

Bus  they  by  the  deponent  did  present  theie 
service  to  the  Fathera  met  tneetber,  and  bid 
the  deponent  tell  them,  that  their  prayers  to 
God  and  our  blessed  My  shenhi  not  be  vmifr- 
ing :  All  this  wasactcd  by  osder  from  the  pTp« 
vinc^ia]  of  the  society. 

ZJCH.  That  tlie  deponent  went  to  see  JoJm 
Fenwick  on  August  the  19th  in  the  afternoon ; 
and  whilst  he  was  with  him,  in  came  John 
Keines,  and  presently  a(^er  him  Mr.  Blundel ; 
and  afker  a  salutation  was  passed,  tbey  asked 
the  deponent.  What  news?  The  deponent  told 
them,  be  heard  none  but  what  waa  in  the 
Gazette :  And  Blundel  said,  be  had  been  with 
his  workmen,  and  thev  wanted  oil :  What  the 
meaningof  this  ims^  the  deponent  cannot  tell, 
bnt  believes  it  was  sheep's  &t :  and  the  ^aid 
Qlundel  would  not  tell  the  deponent  his  mean- 
ing when  asked  by  him.    The  deponent  asked 

SA 


that  ever  sinple  J«ck  Huddiealone  «fid  in  all 
Hie  lifis.  Bat  now  ic  was  their  hnsiness  lo  gel 
Ikm  StoartsOQt  of  the  way:  which  the  depo- 
nent related  to  Mm  Keinet^  and  then  Keines 
did  tell  the  deponent,  that  if  he  would  under- 
take to  assist  in  the  dispetching  of  the  king,  be 
■iHNild  be  well  Tlhirarded^  if  not  here,  in  heaven : 
and  the  deponent  replied  that  he  never  shot 
off  a  gun  in  Ins  life,  and  withal  tohl  Keines  that 
he  cOoM  not  be  guiky  of  such  a  thhsr  for  the 
world.  And  then  the  said  Keines  did  further 
inform  the  deponent,  that  Mr.  Conters  a  Be- 
nedtctine  mooa  was  resolved  to  pursue  the  de- 
sign of  dispatdung  the  king,  which  did  appear 
lo  be  evidently  true  to  the  deponent,  because 
he  did  hear  the  said  Coniers  oh  the  14th  of 
Ausost  lay  a  wager  of  tOOL  with  a  gentleman 
aetknown  lo  the  deponent,  in  the  Benedictine 
Convent  in  the  Savoy :  ten  guineas  were  de- 
posited in  the  bands  ofRitchcot^  sub-prior  of 
the  Qenedi^tincs.  Now  the  wager. whwb  Qo- 
niers  did  lay  was.  That  the  villain,'  the  king, 
should  not  live  to  eat  any  more  Christmas  pi^; 
and  the  other  gentleman  did  lay  that  he  would : 
so  that  the  deponent  saitb,  that  Keines  told 
him  no  more  or  the  cqncern  of  Coniers,  than 
the  deponent  had  lieaid  of  the  said  Coniers 
before,  ou  the  Uth  of  At^gjust.    But  tbede* 

Eouent  before  he  parted  from  Keinc%  asked 
im,  what  news  abmii  the  town  ?  Keines  re- 
plied, that  all  the  newe  about  the  town  was, 
war  with  the  French :  and  Kernes  did  s^y  that 
if  that  held  tree,  then  have  at  the  rogues  oC  the 
House  of  CqmoioiiB,  tliey  should  be  remembered 
for  all  their  bng  biljs  against  the  CathDlies. 
The  deponent  Replied,  that  (with  sobmissioo) 
he  thought  the  revenge  proposed  i^ost  them 
would  not  do  the  buSness,  and  tlwrefore  not 
a  resolution  consistent  with  a  Catholic  spirit, 
for  the  enterprise  most  be  more  uoUe :  aad 
withal  the  deponent  urged,  that  he  fimed  the 
death  of  the  kme  would  scarcely  do  the  busi- 
ness and  e(foa  the  design,  unless  his  R.  High- 
ness would  paxdon  tht^ae  that  did  the  nhsiaess, 
and  sUnd  b^  them  in  it.      To  «»hioh  the  said 
Keines  replied,  that  th^  duke  was  not  tlw 
strength  or  their  trust,  for  that  thev  had  Another 
vray  to  eftct  the  setting  op  the  Catholio  Reli- 
gion :  for  when  they  had  destroyed  the  king, 
^ey  had  a  list  of  20,000  Catholics  in  London, 
that  were  snbstantiid  persons  aad  fit  for  arms, 
that  would  rise  in  twenty  four  hours  time  and 
less :  and  if  James  did  notcomp^.  with  them,  to 
pot  be  must  go  also. — It  being  late  in  the  night 
the  said  John  keines  prayed  the  deponent  to 
eome  to  him  the  next  morning^  and  be  would 
have  one  hoor%  discourse  with  him  before  he 
went  to  mass,  and  being  al^ut  to  take  leave  of 
the  deponent,  asked  him,  what  he  meant  by 
ihoee  words  (he  could  not  be  guilty  of  any  such 
tbmg,  as  to  assist  ip  dbpatchjug  the  kmg}  there 
being  no  guilt  in  the  case;  the  deponent  smiled 
and  said,  lie  could  not  be  guilty  of  so  much 
qoorage.    Besides  the  deponent  a<^tth,  that  he 
lold  the  said  Keines>  that  it  was  his  oDinion,^ 
that  it  would  be  mor^  safe  to  let  ai^  ueorp 
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Ftffiwick,  mitli  one  from  Faiher  Irelnnd,  at  St. 
Omen.    Ttmt  of  Dr.  Fogarty  to  Mr.  Bedin^ 


Iriih  aidiliifthop  of  Tuaro.  And  the  deponent 
doth  Terily  Mievc^  thai  Mr.  Hodges,  M>inc» 
timet  dwplain  to  tlie  t|aad  lord  Ambassador, 
can,  if  required,  testify  es  much;  and  tlie  de- 
ponent doth  further  say.  That  when  he  was  at 
Madrid,  the  said  cbnpiatn  of  the  Ambassador 
left  the  employ,  because  of  the  Ambassador's 
being  a  papist;  and  the  deponent  hath  seen 
the  said  Ambassador  at  Ma»s ;  and  he  hath  a 
jewit  that  comes  to  his  bouse,  who  hath  read 
Doth  philosophy  and  difioity  to  the  said  Am- 
bassador ;  of  wh^b  the  de^ohent  was  person- 
ally informed  by  tlie  said  Hierome  Swiman  an 
Irish  Jesuit,  and  by  the  said  Irish  archbisltop 
when  at  Madrid  t  but  the  letters  of  which  the 
deponent  speaks»  he  saw  and  read  them  at 
Mrs.  Sanders'  house  in  Wild  street  the  9«od  of 
Avigust. 

LXVI.  That  on  the  92nd  of  AuguM,  money 
was  sei)t  from  the  society,  by  A'  servnot  of  theirs, 
to  supply  the  eipences  of  the  four  Iri»h  ruffians 
abo?e-meutioned,  who  were  gotten  to  Winder 
on  the  tlst  at  night ;  and  the  sum  so  sent  was 
no/.,  which  the  deponent  saw  told  t  And  they 
were  written  to,  and  informed,  that  if  more. 
were  wanting,  tmy  shoald  have  it.  And  they 
were  bidden  not  to  be  frequent  in  one  anothers 
company,  and  always  to  profess  but  small  ac- 
quaiutance  one  with  another.  Which  order 
and  money  Was  dispatched  away  by  Harcourt, 
rector  of  London,  in  the  name  of  the  provincial 
and  whole  society. 

LXVII.    That   the  deponent  went  to    the 
chamber  of  the  said  Jolin  Fenwick,  who  told 
him,  ttmt  he  was  to  go  to  St  Omers  with  some 
students  thicher,  (about  10  or  1 1,  as  near  as  the 
dcponeot  can  remember :)  and  tlie  said  Fen- 
wick was  to  attend  the  profincisU  ^nd  was  to 
return,  as  hesaii^  within  10  or  19  days,  toge- 
ther with  Mico  and  the  rest.    And  whilst  the 
deponent  was  with  the  said  Fenwick,  a  mes- 
senger came  in,  via.  John  Gruve,  with  order 
from  Uarcourt  rector  of  London,  John  Keincs, 
Kiobard  Blundell,  Mr.  Jenuisen,  Mr.  Wright, 
BasiU  Langworth,  and  four  other  Jesuits  that 
lay  at  Somerset-house,  to  pray  the  provincial 
that  lie  would  write  to  I^shee  the  French  kingfi^ 
.Confessariui,  an4  gite  him  to  understand  how 
well  the  business  in  Ireland  stood :  and  thut  in 
bis  Utters  to  Leriice,  be  should  pray  him  to 
certify  th^  French  king  thereof.    The  dep#- 
Aeot  asked  Grove  wliere  those  Fathers  were 
met?  Who  said,  thev  met  again  at  Mrs.  San- 
ders's house.    And  the  deponent,  after  he  bad 
■rend  Uic  order  or  mecQorial,  (as  indeed  the 
title  was)  and  saw  their  names,  about  two  in 
the  aftemooB,  went  to  the  house  of  Mrs.  San- 
ders, where  the  deponent  saw  those  Fatlicrs, 
who  told  him  of  the  said  order,  and  after  a  short 
^ay,  ti»ok  his  leave  of  them ;  and  by  them  was 
ordered  to  meet  them  at  4  of  the  clock  at  Mr. 
.Keines's  chamber.    And  at  four  pf  tl»e  clock 
the  deponent  met;  where  he  saw  Dr.  Fogarty, 
who  shewed  him  a  ieaer  written  to  Mr.  Beding- 
4ieki  by  hit  own  hand.    And  likewise  the  de- 
pontBt  law  let^cn  fram  BhiadeU  nad  John 


field,  did  contain  in  it  an  account  of  £0  letters 
that  were  written  to  thejesuits  in  England; 
some  of  Mliich  were  delivered  to  the  Post-office 
in  Rttssel-street ;  others  to  the  Pi»st-officf  Ge- 
neral ;  othen  were  sent  by  private  messengers ; 
and  one  to  Mr.  Peters  a  Jesuit,  that  li«eth  now 
with  sir  Charles  Shelly  in  Sussex,  that  married 
the  rHict  of  the  baron  of  Aberisaveny:  In 
Mhirh  the  said  Peters  was  ordered  co  mtet  tlie 
proi'incial  at  London,  about  the  design  in  hand: 
which  if  it  took  not  eSect  at  Windsor  speedily, 
then  John  Ketnes  t%as  tii  go  to  Windbor  to 
meet  with  Coniers,  who  was  desiirned  to  go  out 
•of  town  on  the  SOth  of  AuguH  with  Mr.  Ander- 
con  to  440,  (which  number  is  by  them  put  for 
Windsor :)  And  after  tlieir  busniess  was  doue 
in  Keioes  his  chamber,  the  deponeiK  left  tlieoi. 

LXVI II.    That  the  deponent  being  to  mee^ 
with  Dr.  Tonge  on  the  S9nd  of  August^  at  the 
Kin£'s  head  iu  Grays-Inn-Lane,  about  six  of  tti« 
cluck  nl  night,  acconiingly  went;  and  findf*ig  that 
the  said  doctor  was  not  tliere,  he  walked  in 
Grnys-IoH-walkt,  and  there  he  met  with  Co- 
niers, wl'.o  was  supposed  to  be  gone  to  Wind- 
sor. The  deponent  Qsked  him,  how  it  happened 
that  he  did  not  go  his  journey  ?  he  replied,  that 
his  horse  fell   so  lame,  timt  he  could  scarce 
carry  him  five  miles  on  the  %ray,  and  so  was 
forced  to  return  ;  and  tlint  hehln)^elt'»as  taken 
ill  \«  it htliebciatica,  which  had  given  him  great 
trouble  for  all  the  night  before.    The  deponent 
was  then  urgent  with  him  to  tell  him  bow  he 
would  kill  the  king,  seeing  he  did  lough  at  the 
means  the  Fathers  intended   to  use,  vis.  by 
shouting  him.    Then  the  said  Coniers,  by  rea- 
son of  the  deponent's  importunity*  shewed  hioi 
u  dagger  or  knife  two  edge<l,  witli  a  very  sharp 
point;  and  it  was  broader  and  broader  towards 
the  hafl;  which  was  of  buckliorn.  and  was  a  foot 
long  in  the  blade,  and  near  half  a  foot  in-  the 
haft.     Wiih  thi»  (said  he)  the  villain  ^hail  faU 
to  the  ground,  if  possiUe.    Coniers  demanded 
of  the  deponent,  what  he  ihooghtit  might  cost 
him  }  the  depcment  said,  he  could  not  tell : 
Coniers  replied,  lOr.  or  thereabout.    The  de- 
ponc'nt  told  him  it  was  too  dear  :  he  replied, 
notlung  could  be  too  dear  for  the  king.    The 
deponent  asked  him  where  he  booEht  it  ?  Co- 
niers replied,  of  the  old  cutler  in  Rtt»sel  street. 
The  deponent  a^ked  him  why  he  would  have  it 
so  long  }  he  replied,  that  the  villain  might  fall 
by  It,    The  deponent  aAed,  bow  ?  he  replied, 
through  ray  cloak  will  I  stab  him.    The  depo- 
nent asked  him  liow  he  thought  to  eaci^pe? 
Coniers  answrred,  that  he  doubted  not  bot  te 
olitain  a  pardon,  if  he  were  not    knocked  oo 
the  head  upon  tlie  place.    The  deponent,  after 
some  discouise,  went  to  die  King*s  liead,  where 
he  met  with  Dr.  Tonge  between  six  and  seven 
of  the  dock. 

LXIX.  That  the  deponent  did  on  the  9Snd 
of  August,  about  nine  o^dock,  meet  nirh  Blon- 
deU ;  and  seeing  him  hove  a  hag,  asked  him 
what  he  had  ?  and  he  replyed,  Tewxbury  not* 
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*  Maay  digttltilt  of  lb*  oborcK/n^t  hM^  h>efi- 
tkraedy  mne  to  ie  soppliH  with  SpMriAnfo  and 
other  foreii^ers,  because  they  bav%  not  ^lci87 
eooHKh  to  be  frofeMorst  nor.mre  ibere  Imy 
prebendaries  or  other  pieces  oedispofed.  And 
in  the  same  Bull  it  was  ordered,  Thet  the  Je- 
!»uiis  should  rettd  philosophy  and  divinity  in  ail 
great  towns  end  places  where  they  bitd  colle^; 
but  not  give  degrees.  And  whilst  the  English 
Jesmts  wefe'eoiDlityed  in  histructSng  yoath  in 
Imnaimy  and  philosophy,  and  t*iUtn  i%atfiog 
divinity,  and  preaching  and  catechising,  tbey 
should  be  supplied  with  Spanish  Jesuits  and 
other  foreigners,  to  assist  them  at  the  oltar,  and 
in  the  care  of  the  coHegfs. 

LXXCII.  That  the  deponent  on  the  Me6od 
of  September,  saw  a  packet  out  of  Scothmd, 
directed  to  John  throve,  dated  August  10*,  1678, 
in  which  the  Fathers  met  at  Edinburgl^  Ifuro 
thence  did  tetl  the  Fathers  here.  That  thcv  bad 
not  much  to  write,  but  that  B,000  Cainolics 
were  ready  to  rise  and  assist,  when  the  businesa 
sboold  grow  hot ;  and  would  Join  with  tim  dis- 
affected Scots,  when  reouiied  by  the  Scotch  Je- 
suits there.  And  in  the  said  letter  was  men- 
tioned, That  oOe  Westby  was  destroyed  by  one 
that  was  servant  to  Lov'el  the  Jesuit,  for'endea- 
voufing  to  detect  tKe  rebellion,  with  its  authors 
and  contrivers,  to  the  council  in  Scotland. 

LXXI V.  That  thf  deponait  saw  on  the  said 
2nd  of  September.  O.  S.  letters  of  the  fourth 
N.  S.  from  St.  Omers,  written  and  isobscribed  by 
Thomas  White  pn>vincial ;  in  which  notice  wafe 
given  to  Richard  Blundel,  to  whom  they  were 
di.*ected ;  that  It  Scotch  Jesuits  wer«  Anc 
into  ScoUaod  by  order  from  thie  general  of  the 
society,  and  have  l,000f.  given  them  by 
Leshee  tlie  Fnsncb  king's  confosaoTy  to 
keep  up  the  commotions  in  Scotland,  that  the 
French  king  might  land  aa  arm;f :  And  tliat 
the  said  Jesuits  bad  instructions  gireo  tbem  to 
carry  themselves  like  Nonconformist  minisl^ 
amongst  the  Presbyfirriaik  Scots. 

LXXV.Tbal  e«i  tbe  8d  i>f  September,  tfti? 
deponei.tsaw  a  letter  ftom  the  provincial  at  St. 
Unvrs^  .dated  I>scettfbeir  1,  by  wbicfl  ttib  de- 
ponent did  perceive,  that  though  the  letter  was 
dated  from  thence,  yet  it  came  not  from  thence, 
because  it  was  Old  Style  ;  and  did  beKeve^  that 
the  said  provincial  was  then  in  England.  And 
in  this  letter  directed  to  filundel,  it  was  spe- 
cifiedy  that  the  provincial  was  informed  of  some 
discovery  that  was  made,  at  which  he  was  some- 
what surpriicd.  But  upon  second  thou{i[hts, 
he  oideM  the  *id  Bhindief,  hot  td  desht  the 
bosineto  in  hand,  hot  to  Vrite  to  Bedingfietd 
not  to  take  ndllcebf  what  Keines  -said :  ft  being 
but  a  conj^tdtft  ef  Ids  r&ro.  Amid  thte  said 
Blundel  did  on  tlitetbird  day  write  to  deding. 
field,  and  dM  adMse  him  bf  the  i^vincial^ 
thottgbts  eonc^ilMtiig%hat  had  passfed  abotottbat 
CDifcern.  And  fti  the  lett^  of  the  brovfncial 
to  Bluhdfl,  h  was^rde^ed  by  the  safd  provin- 
cial. That  thanks  should  be  dven  to  Dr,  To- 
w*f%bt  for  hfo  ebi^  In  Vbb  business  of  Fbrty- 
•jght  (which  is  tlM^  tftit)HtHl  for  btt  fol%*i^Mfa 


I 


cotoshlt  those  in  Ifeland :  and  dtdMd  letters 
to  be  written  wkh  all  speed  Mo* -Roland  to 
give  them  M  thanks,  and'totcM  Ibeta,  That  If* 
#osld  not  ^aseto  pray  for  their  ^good  ^&tetm: 

LXXVI.  Ifhat  the  provincial  came  to  Lon- 
don the  (bird  day  at  night ;  and  the  deponent 
went  to  ,the  provinciiu's  lodging  and  wfs  or- 
dered to  wait  on  him  the  next  day  iu  tW  morningt 

LXXVI  I.  That  the  deponent  v^nt  on  1M 
4th  of  September  fai  the  taoming,  wceort9fe| 
to  the  efoi^esaid  order  given  him  ov^r  niglft ; 
and  when  the  prdvindkl  saw  the  deponent,  be 
aSked  hiniy  With  What  foee  he  eonld  took  on 
him,  since  be  frnd  playM  snch  a  treachertXis 
trick  with  them  }  Atid  struck  the  dejponen^ 
thi«e  tMows  with  Ills  sttek,  and  h  tfox  on  the 
ear;  and  cha#|;ed  him  #ith  being  whfithe 
king^  and  a  miAn^et  with  fcim  ^on\  he  i^ 
pectedtohave  informed  the  king  bf  those 
thmgs  :  because  that  Bedingfieht  had  related 
in  a  letter  to  Blinkfel,  that  the  Doke  of  York 
had  related  some  stfch  tMitg  to  h9m  ;  aY)d  dia 
theretbiejttd^,  that  it  1m U&t  be  the  depor/eht 
that  must  have  been  drawn  in  by  Soihe  t>ersoqas 
to  the  same.  But  at  IM  the  pi^idcial  tbld 
the  deponent,  that  be  #as  willing  to  be  recon- 
ciled to  him,  if  he  wonfd  discover  Vrbat  M 
parson  was,  his  name  and  place  of  abode,  td 
thb  end  tbey  rai^t  be  if^ure  nof  bim ;  and 
were  resolved  to  kill  bim.  And  in  the  mean 
time  the  deponent  wos  ordered  to  make  him^ 
self  ready  to  go  beyond  the  seas  within  14  dats, 
as  he  the  provihciel  said.  And  tfiat  the  de^ 
ponent  might  not  cheat  tbcm,thejr  were  to  pay 
for  his  Crtach  hire,  and  ordered  his  entertain- 
ment at  SittingbetA,  atid  M  etheridacts  upon  the 
road  to  Dover,  and  there  Mr.  Conyers,  master 
of  the  Kings-Head,  was  to  pay  for  his  passa0 
toCatniS;  and  the  Aiasterof  the  Peatttersia 
Calais  to  paj  for  bis  ^fnt^sage  to  St.  Omers, 
where  the  deponent  Was  te  remain  tilt  farther 
ot4tf  from  the  brotiocisl.  Atid  Ulchard 
Binndd  wa^  to  take  care  of  carrymg  on  the 
5re  in  Wapping  in  the  deponent's  rootb. 

LXXVIII.  That  on  the  «th  of  September, 
tlr.  Pickering  told  the  deponent,  that  Coayeie 
was  gone  for  Windsor,  and  he  said,  that  aftelf 
ten  days  stay  there,  he  would  go  te  the  loni 

Brudenars  house. 

LXXIX.  That  at  night  the  deponent  attend^ 
log  at  the  door  of  Ute  provincial,  and  aboi^t  te 
go  in,  heaid  Wbit<ft,  and  some  others  (wftoii^ 
the  depotaent  siipposed  iy  their  voices  to  be 
Mr.  Mioo,  and  one  Mr.  I^lole)  consulting  about 
tfie  disposing  of  a  person,  whom  the  deponent 
Supposes  to  be  himself.  Their  WordI  wipfe 
these :  '  Tliis  hiao  bnth  betrayed  us,  aad  ther6- 

*  fore  we  will  give  a  coacb-mnn  HdL  to  take 

*  bim  up,  imd  carry  him  direcdy  to  Rochester 
'  to  teq.  Lee*s  bouse,  who  liv^s  neto*  the  ^own  ; 
'  and  frbm  thence  to  Dover,  bj  enme  b]r-wky. 

*  because  he  is  actjtiainted  at  ISRtbigbiMi ;  aAo 
^said,  tbatif  they  coAM  hot  get  bim  6A  tlli 

<  ether  side  df  tb«  WAter,  tbey  wonld  tormeoli 

<  him  till  be  bad  coofottcdtb  tb«fo,  Wlleft  M 
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<  tbftt  had  been  with. the  king,  and  infornned 
'liifD  of  cbe  bu%inebs.'  When  the  de|K>neut 
heard  these  wortU,  he  »eot  down  the  fUin 
with  all  the  speed  he  could  u^ake,  and  dont 
not  retuni  to  tiia  lodgings  that  night,  but  lay  in 
another  place. 

LXXX.  That  the  deponent,  on  ilie  7th  of 
September  at  night,  returned  to  his  lodging, 
where  he  intended  not  to  lie;  hut  only  to  take 
some  neceaaarieft  for  his  use  the  nest  iUy;  but 
meeting  with  one  Grigson,  a  papist,  at  whose 
house  he  had  formerly  lodged,  near  the  Red- 
lion,  in  Drury-Laqe,  who  told  him,  *tbeje- 

*  suits  were  displeased  with  hioi,  because  he 

*  had  not  Answered  their  expectations,  in  being 

*  true  to  them ;  and  that  the  jesuiu  were  dan- 
'  gerous  persons,  and  would  ruin  him  (the  de- 
'  pooentj  if  they  could/  And  the  said  Grigson 
said  furtner,  *  xhathe  Iwd  known  their  Mi^ucry 

*  these  IS  or  14  years/  And  tiii^«4^|H>nent 
being,  through  discourse,  detained  b^^^said 
Grigpon,  was  forctil  to  lie  in  his  ioagn*g  in 
Drory»Ijuie ;  and  when  he  was  lain  ik»wn  m 
hit  bed,  one  Stratford  (a  person  utterly  on- 
known  to  the  deponent,  and  whom  he  nerer 
diseourted  or  any  way  provoked)  endeavoured 
to  break  open  the  house  where  the  deponent 
lay  ;  and  did  break  down  a  door  to  i>et  into  his 
'lodgine,  but  ^BB  forced  to  retreat,  because  he 
saw  hiinMlf  observed  by  some  of  the  ser\'ants 
of  the  house.*— And  when  be  saw  be  could  not 
oome  to  assassinate  him  (as  the  deponent  verily 
believ(s)  he  reviled  him,  and  broke  several 
quarries  of  glass  in  a  window,  under  the  lodg- 
ings of  the  deponeut.— And  therefore  lieiug 
TcriW  persuaded,  that  the  said  Stratford  was 
employed  hy  the  said  Jesuits  to  do  him  a  mis- 
chief, made  his  escape  thence  early  on  Sunday 
morning ;  and  did  not  return  thither  a^ain, 
because  tlie  said  Stratford  threatened  to  kill 
him.  Now,  the  bouse  in  which  the  deponent 
lav,  was  a  school,  where  the  within  mentioned 
Blun4el  Qted  to  catechise  every  Sunday  in  the 
aftemooD. 

LXXXI.  The  8th  day,  being  Sunday,  whilst 
that  the  deponent  was  going  to  attend  the  pub- 
lic worship  6f  God  in  the  city,  a  papist,  who 
goes  by  the  name  nf  Nevil,  as  the  deponent  re- 
members, met  him  in  the  Strand,  and  told  him  : 

*  That  there    was    a    very  great   murmuring 

*  amongst  the  Jesuits  against  him,  because  of  a 
'  complaint  that  was  made  against  them  by 
'  some  persons,  of  whom  they  suspected  him  to 
'  be  one.'    And  said  further;  *  Tnat  the  depo- 

*  nent  must  either  destroy  the  Jesuits,  or  the 
'  iesuits  destrof  the  deponent/  And  told  him 
moreover ;  '  l^t  the  bishop  of  Rochester  was 
'  made  acquainted  with  the  oomplaint,  and 
'  would  lead  them  such  a  dance  as  tliey  never 
'  followed  since  the  fool  i))cir  founder  appeared 
'  in  the  world.'  To  which  tlie  deponent  made 
no  reply,  suspecting  this  person  to  be  a  trepan  ; 
and  when  at  partini;,  he  asked  the  deponent 
where  he  lodged  f  the  deponent  gave  him  not 
ilMt  acooiint  as  he  desired. 


A  List  of  such  Noblemen  and  Gentry,  as  are 
in  this  Conspiracy,  whose  Names  occur  at 
preseni. 

Lord  Arundel,  of  Wardoor,  lord  chancellor. 
Lord  Powis,  lord  high  treasurer  of  England. 
Sir  William  Godolphiii,  lord  privy  seal. 
Coleman,  secretary  of  state. 
Stafford,  a  principal  secretary  of  state. 

The  Sea-Officers  were  named  to  the  depo- 
nent, but  their  names  b^g  most  French  and 
some  Irish,  occur  not. 

Militia. 
Lord  Bellasis,  lord  general. 
Lord  Peters,  lieutenant  genera!. 
Sir  Francis  ]iadcU6F,  major  generaL 
John  Lambert,  adjutant  general. 
Langhorn,  advocate  general. 
Mr.    Arundel    of    Wardoor,    commissary 
general. 

All  these  had  their  commi^ons  or  patents 
stamped  by  the  general  of  the  Jesuits  Johsnoca 
Paulus  d'  Oliva,  and  sent  from  Rome  to  Lang* 
horn ;  and  m  tre  delivered  to  them  with  plenary 
indulgences  sent  also  from  Rome,  and  ad- 
ditional patents  stamped  by  tlie  provinciaU, 
Strange  or  White:  White  and  bis  seal  are 
taken. 

Colonels. 

Who  have  their  commkuons  from  the  pro- 
vincial. 

Lord  Baltimore,  colonel  of  lione ;  at  whose 
lodf^ings  500  case  of  pntols,  &c.  were  feniid,  as 
is  reported. 

Colonel  Thomaslioward,  deceased,  confessed 
he  had  received  and  accepted  bis  coouttts^on. 

Laisels,  Roper,  Winter  or  Witter,  received 
their  commissions  from  the  depooeat,  msd  ac- 
cepted them. 

Captains. 

Roper,  son  to  the  colonel  afoiCHswned; 
Radcliff,  esq'.  Medbum,  the  player;  P«aoy; 
Carl,  Junior,  and  Townly,  did  also  yecqie 
their  commissions  from  the  infornumt^  and  ac- 
cepted them. 

Sir  George  Wakeman,  physichui  to  the  asniy. 


Idisr  Officers. 
Lord  Legate,  bishop  of  Caasal  tn  Ftaly. 
Peter  Talbot,  lord  chancellor. 
Richard  Tnlbot,  esq.,  lord  general. 
Viscount   Mountgarret,    lieutenaat^generaL 
His  office  to  be  executed  by  Mr.  Butler  bis  sac 
John  Pipard,  esq.,  colonel. 

Note,  That  the  majjor  part  of  the  r^mnrh 
apoointed  for  the  EnKlijth  army,  are  also  Ir«»h. 

Note  also.  That  Mr.  Pierson,  secrecau-y  to 
the  lord  Powis,  did  in  the  inibrmaiu'a  preamcc« 
promise  on  the  behalf  of  lus  Lord,  thac  he 
should  raise  and  furnish  900  horse,  and  had 
300  armed  men,  ready  to  rise  in  leaa  tbus  14 
hours.  These  words  were  spoken  a.  litUe  After 
the  consult,  to  White  the  provincial,  mit  WUd- 
House. 

The  said  lord  Powis  hath  also  Gontribeifce^ 
300/.,  towards  the  Jesuits  design. 


li** 


related  lis  he  heth  «el  them  down^  and  ba  be* 
lievesto  be  true. 

Witoess  bis  band,  Titus  O^xea* 

Sept.  9T,  1673. 

September  97, 1678. 
Sworn  before  me  Sir  Ettmund-Borj  Gpd« 
frej,  ooe  of  bU  majesty's  justices  uf  the 
peace  for  the  County  of  Middlesex. 
(Witaessed)  Edm.  B.  GoDFRer. 

Ez.'Tongtf  Chr,  Kirby, 


af^ 
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*  Note,  That  lord  Stafford  is  a  principaf  officer 
of  state,  aud  a  chief  coospiratur ;  having  con- 
tributed several  sums  of  money,  not  remember- 
ed by  tbe  deponent. 

The  Names  of  the  Conspirators. 

Benediciiiies.— -Mr.  Howard,  Mr.  Hitchcock, 
Mr.  Reares,  at  Doway.— Mr.  Anderton,  Mr. 
Conyen,  Mr.  ftumly,  Mr.  Corker,  Mr.  Skinner, 
Mr.  Crosby;  in  England. 

Carmelites.  Dr.  Handson,  Mr.  Trevers, 
Mr.  Kimball ;  in  England. 

Franciscans.  Dr.  Armstrong,  Mr.  Napper. 

Dominicans. — David  Joseph  Keimasb,  Mr. 
Doroiiiick,  Mr.  Collins,  Mr.  Vincent,  Mr.  Fid* 
ding,  Mr.Mansdl,  Mr.Lumsdale,  Mi.  Bingly 
in  England.— Mr.  Cooper  at  Rone.— Mr. 
Munson  in  England. 

Jesuits.-f-Tho.  White  Provincial,  Uichard 
Strange  late  Provincial,  Rich.  Ashby  alias 
Thimbleby,  Mr.  Harcourc,  Mr.  Jennisun,  Mr. 
Keines,  Mr.  Wright,  Mr.  filundel,  Mr.  Pen. 
nington,  Mr.  Gra^,  Mr.  Pool,  Mr.  Mioo,  Mr, 
Bennyfield,  Mr.  Simmons,  Mr.  Langworib,  Mr. 
Morgan,  Mr.  Rd.  Peters,  Mr.  Dorrmgton,  Mr. 
Lacy,  Mr.  Vaugban,  Mr.  E^rry,  Mr.  Conyers, 
Jo.  Peters,  Mr.  Wilkinson,  Mr.  Wolf,  in  Epg- 
Und. — Sir  Tho.  Preston,  Mr.  Saunders,  at  Leige 
— Sir  Jo.  Warner,  Mr.  Williams,  Mr.  £gg)es- 
ton^'Mr.  Janion,  Mr.  Crane,  at  Watton. — Sir 
Rob.  Bret,  Tlio.  Stapleton^  Tho.  Fermoor, 
Tho.  Ditchling,  Edw.  Hall,  Mr.Cannel,  Charles 
Peters,  Mr.  Nevile,  Mr.  Constable,  Mr.  Sa- 
brand,  Mr.  Walter,  Mr.  Roperj  at  St.  Omers.— 

Jesuits.— Mr.  Marsh  at  Ghent.— Mr.  filake, 
alias  Cross,  Mr.  Mundford  Vore,  Armstrong, 
in  Spain. — Mr.  Cary  at  Rome. 

English  Jesuits  in  Scotland.;— Mr.  Lovel,  Mr. 
Saonuers,  Mr.  Moore. 

Twelve  Scotch  Jesuits  lately  gone  into  Scot- 
hind  whose  names  I  know  not  but  I  know  their 
persons. 

Secular -pel sons.— Dr.  Fogarthy,  Sir  George 
Wakemau,  Mr.  Coleman,  John  Groves.  Four 
Irish  Ruffians. 

Lay  Brothers. — Pickering,  Smith. 

Tliese  fourteen  secular  priests  I  have  only 
by  infommtioa  from  Thomas  Wliitebread :  Mr. 
Perrot,  Mr.  Morgan,  Mr.  Wihnot,  Dr.  Goddco, 
Mr.  Jones,  seuior,  Mr.  Jones,  junior,  Mr.  Ge- 
rard, Mr.  Henriouc^  Mr.  fisher,  Mr.  Jackson, 
Mr.Pinchard,  Mr..Sharp,  Dr.  Bettam,  in  Eng- 
land.— Mc  Wolf  in  France  at  the  Sorbon. 

Other  Persons.— Archbishop  Talbot,  Arch- 
bishop Lynce,  Hierom  Swiman,  Sir  William 
OodclpbinyLord  Ambassador  in  Spain. 

Titus  Gates,  Clerk,  maketh  Oath,  That  the 
information  set  down  in  these  papers,  contain* 
ing  eighty  one  articles,  all  written  and  subscribed 
bjr  b»  own  hand,  are  true  in  tbe  whole,  and 
every  particular  thereof  that  is  to  say,  that  such 
partiGularsas  he  hath  set  down,  to  be  seen, 
beard,  done,  or  known  by  him,  he  knows  to  be 
tine,  and  what  be  hath  set  down  only  to  be  heard 
by  bim|  and  related  to  bifbi  Wire  so  beard  and 


The  General  Design  of  the  Pope,  Society  of 
Jesus,  and  their  confederates  in  this  Plot, 
is,  the  refoimation,  that  is,  (in  their  sense) 
the  reduction  of  Great  Britahi  and  Ire- 
land, and  all  His  Majesty's  Domiwion)  kj 
the  Sword  (all  other  ways  and  means 
bein^  judged  by  them  inrffectual)  to  the 
.  Romish  Religion  and  obedience. 

To  effect  this  Design ;  i 

1.  Ttie  Pope  hath  entitled  himself  to  tho 
kingdoms  of  England  and  Ireland. 

9.  He  hath  sent  his  legate  the  bishop  of  Caa« 
sal  in  Italy  into  Ireland  to  declare  his  titlc^ 
and  uke  posaession  of  that  kiaf^om. 

3.  He  hatb  appointed  Cardinal  Howaid  Ua 
legate  for  EngUnd  to  the  same  pnrpose. 

4.  He  bbth  given  commission  to  the  general 
of  the  Jesuits,  and  by  him  to  White  their  pro* 
vincial  in  England  to  issue,  and  they  have  ia*' 
sued  out,  and  given  commissions  to  '^p*»i*mi 
generals,  lieutenant  generals,*  &c.  namely,  tho 
general  of  the  Jesuits  hath  sent  commissions 
from  Rome  to  Langhom  their  advocate-general 
for  the  superior  officers  :  and  White  hath  given 
commissions  here  in  England  to  colonek,  and 
infenor  officen. 

5.  He  hath  by  a  consult  of  tjie  Jesuits  of  this 
province  assembled  at  Lendoh,  condemned  bis 
majestv,  and  ordered  birato  be  assassinaiod,  &c. 

6.  Ue  bath  ordered,  that  in  case  the  duke  of 
York  will  not  accept  these  crowns  as  forfeited 
by  his  brother  unto  the  pope,  as  of  his  gil^, 
and  settle  such  prelates  and  dignitaries  in  the 
church,  and  such  officers  in  c^ommanda  and 
places  civil,  naval  and  military,  as  he  hatb  coni- 
missioned  as  above,  extirpate  the  proteatant  re- 
lif>ion|  .and  in  order  thereunto  e»  poti  /acta^ 
consent  to  the  assassination  of  the  king  bia 
brotlier,  massacre  of  his  protestant  subjects, 
firing  of  his  towns,  &c.  by  pardoning  tbeassaa- 
sins,  murderers  and  incendiaries,  that  then  he 
be  also  poisoned  or  deatrojped,  after  th^  have 
for  soine  lime  abused  his  name  and  title  lo 
strengthen  their  plot,  weakened  and  divided 
the  kingdon»  of  England,  Scotland  and  Ireland 
thereby  in  civil  wars  and  rebellions  as  in  his 
father's  time^  to  make  way  for  the  French  to 
seize  these  kingdoms,^and  totally  min  tbeir  in- 
fantry and  naval  force. 

Besides  this  papal,  there  appears  also  another 
French  plot  or  correspoodenioe  carried  4ni  by 
sir  Ellis  Layton,  Mr.  Coleman,  and  others.      < 

More  particularly,  1.  The  royal  family  of  tho 
Stoarts  are  condemned  to  be  cut  off  root 
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kmodiy  and  oMiielj.Uit  kiag*  diik«of  YcNrkuid 
prince  of  Orangey  because  that  fiunilf  kntli.  net 
antflMBMl.lheii  eipectationiii  nor  bavallMy  anv 
hopes  that  anj  of  them  will  OQnijpl||i  lttl|jF  with 
diis  their  bloodj  ()e^|nj  wbeq  fsfij  disoofered 
to  them. 

1.  Tbe  kind's  person  which  stands  in  their 
way  they  mora  esyec'^lx*  and.ia  the  first  place 
design  to  remoye  wi^b  all  possible  spaed,  by 
datter,  pistol  or  poison. 

To  stab  him^  Conyers  and  Andeiten  Be- 
nedictine MonkSy  and  foa»  Irish  ruffians  are 
<nmIoyed« 

wihoot  him,  G coves  and  Pickering  are  fur- 
ttished  with  jointed  carabines. 

To  poitoii  liim,  5,000^  hath,  been  told  out, 
enterea  in  tb^ir  books^  and  affirmed  to  l>e  paid 
Co'  sir  George  Wakeman.  in  part  of  15,0002. 
upon  a  contract  made  with  hjm  in  presence  of 
Z)r.  Fogarthy  and  Mr.  Coleman. 

9.  Tm  dnke  of  York,  notwithstanding  they 
adtaowledged  his  siaocriiy  and  affection  to 
iMr  nligioiH  and  tbe  sooiet^  and  his  demon- 
stration theraof  b^  his  takmg  BediB§fieid>  a 
Jesuit^  fi>r  his  conramor,  they  design  to  ifispose 
of  him  as  is  aboiesaid. 

3.  Tbe  prince  ofOeaageisalaaeondemned 
wad  desigoed  against  faw  name,  and  twelve 
nissioneas  sent  into  Holmod  have  in  charge  to 
pna  that  people  in  mutiay  against  hia  person 
and  gorarnment. 

4k  Tbft  coayest  and  s»bduiag  of  bis  m^|ea- 
|p*a  dominions  is  designed  and  contiived  in  this 
■wnner. 

Xf  Thc|  Conquest  of  Ireland  and  sttbdoing  it 
to  tbe  tyranny  of  tbe  Pope  and  French. 

1.  Bgii  a  general  vebellion  and-  massacfe  of 
the  protestants  as  formerly,  which  they  term 
anotaer  deasonstnitton  of  teal  lor  the  catholic 
ieatb ;  This  to  be  done  immediately  upon  thaa»- 
sassinatian  of  the  duke  of  Ormond,  as  ibewatoh 
wosd,  for  which  four  Jesuits  are  employed. 

2.  1^  the  pope^a  nunoio  seatthitmrr,  and 
Qamnsissioas  there  gpven  oat  by  tbe  provincial 
of  the  Irish  Jesuits,  &c»  to  a.  generali  lieyte- 

S.  By  arma  and  asoaey  already  sent,  where- 
of 800,000  caowas  by  tbe  pope^ 

4b  By  tijaitareus  oAoers  who  are  dispensed 
mith  by-tlmarchbiahop  of  IHiblin  and  the  oler- 
gp  tl^s^  to  take  |he  oaths  of  aUegianoe  and 
auprsBmoy,  upon  promise  to  betray  their  gar-* 
lisons  and  otnar'tpusia. 

S.  9v  the  assistance  of  the  Prenob  iiroes  to 
be  landed  there,  and  reeeived  by  95,000  Irish 
to  join 


%,  ^glbud  and  Sootland  are  to  be  4(vided, 
weakened,  vested  and  exhaustcrf  c^f  (beis 
InAiQtnr,  Naval  forc^  and  mealtlw  by  civil 
war,  rebellion,  &c.  and  finai^  ej^jfp^  to 
foreig/s  force  of  Frapcli,  &c. 


Ta  attain  to  tbia  dangn,  they  apply  tbjim- 
selves  and  agents  a 
1.  fi^iMadeBt^  qnmtianii^g  and  denying 
a  hiiig^a  Icgicimalien,  and  oeiise<|uendy  bis 


p]:^^^ii^.(  vA  title  to  faia  ccown,  and  so  ex- 
ppfting  bi;a  as  i^^rant  without  titl|s. 

%  Bj  conftf^ing;  ap4  ^^^^^^  ^  mn^  as 
possibly'  tliey  can  the  obligation  of  tbe  oath  o£ 
allegiaace  and  supremacy,  causing  them  to  be 
reiwuneed,  readaring  them  very  od&ons,  as 
blasphemous  and  heretical,  and  terrifying  all  of 
oommoaioo  from  writing  for  tfeim,  oi^r- 


iag  nsoney  to  have  Betry  ihe  priest  mofdered 
tm  writing  in  fovour  of  tbi 


lettk 


S^.  Bt  disafiecting  the  king's  best  friends  at 
home  and  abroad,  and  subject%  aghast 
hia  person  and  government. 


\,  Chaiging  him  with  tyranny  and  designs  of 
oppresaiag,  governing  by  the  sword^  and  with- 
out parliament^  and  eiposing  his  most  fiutbfol 
and  vaKant  sobjeeia  lo  be  wasted  and  slain  in 
service. 


%,  By  aspersing!^  deridhig,  eiposbif  and  de- 
claiming against  ms  person,  ooondla  and  ac- 
tions in  parliament  and  elsewhere;  and  parti- 
culariy  scoffing  at  his  secucity  and  conSdence 
in  them,  and  by  this  means  animating^  and  en- 
couraging their  party  and  assasrins,  especially 
10  attempt  upon  bis  file,  and  to  hasten  his  min. 

3.  By  disciouojg  the  king's  councils  to  France, 
by  Coleman,  Smith,  and  others; 

4.  By  misreporting  and  raisiog  fUse  news 
of  hiftsiffairs,  Arc. 

5.  By  disafibcting  his  majesty^  allies,  ISM- 
Und,  S^in,  and  the  German  emperor  and 
princes^  by  false  inteHigence,  &c» 

6.  By  disturbing  trade. 

7.  ay  seditious  preachers  and  catechitts  set 
up,  sent  out,  maintained,  and  direct«i  what  to 
preach  in  their  own  or  other  private  or  public 
conventicles  and  field^^roeetings. 

8.  By  setting  up  pretended  false  titles  to  tbe 
succession  of  the  crown,  and  animating  diiler- 
ent  parties  one  against  another  on  this  or  such 
like  false  pretences  lo  arm,  and  put  tbe  people 
in  blood  upon  the  king's  .death. 

9.  By  firing  and  plundering  our  best  cities 
and  towns,  by  Irish,  French, lay-brethren  and 
others,  disguised  in  frocks  and  otherwiae,  di- 
rected by  order  under  the  provincial's  hand 
how  to  carry  on  these  designa. 

10.  By  poisoning  and  assassinatittg  bj  picked 
quarrels  or  otherwise,  those  whom  they  sap- 
pose  to  be  ready  or  able  to  detect  or  otherwise 
obatiuct  their  designs ;  of  whom  they  kept  ca- 
talogues in  their  books. 

1 1.  By  bojrid,  vrorse  than  Jewish  interest, 
transportation  of  'trading  people,  stock  and 
moaey«  adulterating  money  sind  plate.  To 
which  ends  they  have  bankers,  broaers^  mer- 
chants, goldsmitbs  and  other  traders,  whom 
tliey  stodc  and  set  up  with  money  of  their  an- 
ciety,  of  wbiah  they  boast  to  have  KMyOOOf.  m 
oash,  arc. 

19.  By  suborning  f<(lbns  condemned,  by 
Bbndel  their  Newgate  Ordinary,  through  bo|>es 
of  pardon  or  transportation,  to  turn  papists^ 
and  then  putting  sucn  as  they  find  fit  and  d«»»' 
pera^,  on  firing  house:!,  phindering,  and  other 
wicked  and  nsiMbieimia  designs. 
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Mr.  Samuel  Atkins's  Account  of  his  Examination  before  the 
Committee  of  Lords,  appointed  to  examine  the  Murder  of  Sir 
Edmundbury  Godfrey.  [From  the  MSS.  of  Samuel  Pepys,  esq. 
formerly  Secretary  to  the  Admiralty,  which  are  preserved  iii 
Magdalen  College,  Cambridge.] 


November  lit,  lOrd,  being  Friday,  in  the 
ttftwao^n,  about  live  o'clock,  Mr.  Smitli,  one 
of  tlie  king's  loMaciigert,  came  to  Mr.  X>a«- 
rtnton's,  at  the  Hbeiiish  wise  hou«e  in  West- 
oNiistary  (in  oompaoy  with  Mr.  ilanclit  cbaoiberw 
^  keeper  te  Mr.  oecreutfy  Coventry)  and  tent 
#<eai  tbence  to  Derby  buu^e,  to  speak  with 
flse ;  arbo  b^g  then  not  in  the  way,  Mr.  Wal- 
beod  weotovar,  supposing  lie  might  have  done 
what  business  they  came  about ;  but  be  pre- 
.  seniiy  returaiag,  upon  thetr  telling  liim  their 
Imsiiiess  wes.^ritb  me,  I  went  over  to  tbcui, 
and  after  1  bad  a  vei>  little  while,  Mr.  Smith 
told  me,  bis  ermnd  w«s  to  desire  roe  to  go 
with  liiiyi  to  Mr.  secretary  Coventry,  to  which 
I  assented  most  readily ;  and  asked  him,  if  he 
knear  what  the  occaskMi  of  it  was,  he  told  me, 
no,  and  iken  i) oiled  a  warrant  out  of  lus  pocket, 
,lbr  the  opprebeoding  me ;  hot  told  me,  he  had 
commands  ^m  Mr.  8eoi«tary,  not  to  teU  me 
of  it,  or  put  it  in  evecation,  unless  upon  my 
(     refusal  to  go  wkh  him ;  to  which  I  answerecl. 
Tbere  should  be  no  occasion  for  the  warmot, 
being  very  firee  to  go  with  him ;  which  1  there- 
upon presently  did,  and  coming  to  Mr.  Se- 
cretary's office,  I  met  Mr.  Thinn,  and  enquired 
of  kirn,  If  lie  knew  the  reastm  of  Mr.  Secre- 
tary's message  to  me  ?  he  answered.  That  it 
was  grounded  from  a  letter  be  bad  newl^  re- 
ceived from  a  Committee  of  Lords  appointed 
16  ekamine  after  the  murder  of  sir  £dmund- 
bury  Godfrey,  desiring  him  to  £od  out,  and 
aend  to  thetn  one  Samuel  Atkihs.    After  a 
little  stay  at  Mr.  Secretary's  office,  he  came  in, 
and  immediately  gave  orders  for  the  preparing 
n  letter  to  rhe  Committee,  to  accompany  roe 
tbicher,  wbidi  was  accordingly  done,  and  I 
went  under  the  care  of   the  aforesaid    mes- 
senger, to  the  said  Committee,  then  sitting  at 
4iie  lord   marouis   of  Winchester's  house,  in 
Lincoln VI niKneltfi;    when  being  come,  and 
.the  letter  from  Mr.  Secretary  sent  in  to  them, 
I  was  instnnily  called  for  before  ibem,  who 
wei«  the  duke  of  Buckingham,  lord  Sliaftsbury, 
lord  Halifax,  lord  M.  Winchester,  lord  Essex, 
lord    bisliop    of   London.      And    sir    Philip 
Howard,  attending.    And  the  following  ques- 
tions were  asked  of,  and  answered  by,  me. 

Ld.  Skaftabufy,  Pray,  Mr.Semoei  Atkins, 
do  you  know  one  Mr.  or  Caut.  Charles  At- 
kiaW 

Samuel  Aihint,    Yes,  my  lord. 

Ld.  BlMjUhnry,    How  long  have  you  known 

8y  Jttk^    About  two  or  three  years,  I  think. 
hd.Skafitbmty.    Are  you  related  } 
S.Aik,    No,  my  lord,  only  for  name*sake 
Iwvt  called  oousin<, 

TOL.  VI. 


Ld.  Shb/hh^  Do  yon  kdow,  or  'believe,  he 
has  any  reason  to  do  you  a  prejudice  ? 

S.Aik,  No,  iny  lord,  I  know  of  nonCi  nor 
ever  gave  him  occasion  to  have  any. 

Ld.  Sha/tih,  Did  you  eirer  tell  him,  upon 
disConrse  about  the  plot,  that  there  was  no 
kindness  (or  a  want  of  friendthip,  I  think  it 
was)  beiwiit  Mr.  Pepys  and  sir  Edmundbury 
Godfrey? 

S,  Aik»  No,  my  lord,  I  never  mentioned 
sir  Rdmundbnry  Godfrey's  name  to  him  in  my 
whole  life,  upon  any  occasion  that  I  remember; 
nor  ever  talked  with  him  about  the  plot. 

Ld.  £fMLr.     Do  you  know  one  Child  ? 

iS  Atkx  No,  my  lord  ;  I  have  heard  of 
such  a  man's  being  concerned  in  the  victuallii^ 
of  the  navy,  but,  to  my  knowledge,  never  salv 
him. 

Ettex,  No,  no,  this  is  another  sort  of  a 
man,  and  one  whom  you  will  be  found  to  know 
very  well. 

'Atk,  My  lord^  if  upon  seeing  him  I  sliali  so, 
I  shall  not  btick  to  own  it. 

(Hereupon,  Child  was  called  lor  in,  and  ap* 
peered  to  be  an  ordinary  sort  of  a  seafaring 
man.) 

liuex.  Now,  pray,  don't  you  know>  this 
man? 

Atk,  No,  sir,  I  never  saw  him  in  my  hfe,  to 
my  remen^raoce. 

Hifftr.    No  I  What  say  yon^  Child,  doa^^ 
you  know  him  ? 

CAi/d.  No,  my  lord,  I  never  saw  him  in  my 
life. 

(Then  Child  was  presently  carried  out  of  the 
room,  and  capt.  Atkins  called  for,  who  came 
in  at  another  door  of  the  room,  and  after  mi^ 
tnal  salutations  betwixt  us,  the  following  ques^ 
tions  were  asked.) 

Ld.  ShaftAury,  Pray,  capt.  Charles  At^ 
kius,  what  did  Mr.  Samuel  Atkins  tell  you 
about  Mr.  Pepjs  and  sir  Edmund  bury  Godk 
frey? 

C.  AtkifM.  My  lord,  be  told  me  there  was 
a  difference  betwixt  his  master  and  sir  £.  God<^ 
frey,  and  I  asked  him,  If  sir  £.  Godfrey  wae  a 
parliament  man,  or  no?  he  said.  No.  I  asked 
him,  Whether  the  difference  was  opon  ah  oe* 
casion  of  Mr.  Pepys  being  formerly  accused 
fur  a  Papist  in  the  House  ^f  Commons  ?  and 
whether  sir  £.  Godfrey  might  not  be  con* 
cemed  in  doing  that  f  he  answered)  No ;  and 
that  it  wss  upon  this  occasion. 

S.  Atkins,  My  lord,  I  gueta  not  at  what 
iias  led  capt.  Atkins  to  sa^  this;  lassuie  you^ 
1  never  told  him  in  myhfe  one  word  0(iu 
never  talked  to  him  ab^mt  the  plot)  or  nmK 
tioncd  ait  £,  Oo^ftey'e  namf  *  4^'(^^*M* 
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>  trnplojinciit  I  bud  to  do  ir»  and  many  thou- 
laiidi  of  roy  age,  (good  Protestants)  wili  be 
found  not  to  bate  done  it. 

Ld.  Shi^sb.  Uow  long  bave  you  lived  wiUi 
Mr.  Pepys  f 

S,  Aik,  Foaryean  last  August. 

X4«  Shiiftib.  How  old  are  you  ? 

S.  Aik.  Twenty  one  yearS|  the  29tb  of  tbat 
montb. 
.  Ld.  Shixftib,  Where  did  you  live  before  you 
came  to  Mr.  Pepys  ? 

iS.  Atk,  I  lived.  Sir,  formerly  witb  commia- 
iioner  Middletoo. 

Lord  Shrfitb,  Tiien  I  am  sure  be  ^ was  a 
Protestant ;  but  now  you  are  brought  iuto  bu- 
siuessy  and  have  access  to  St.  James*s ;  'tis  to 
be  feared  you  may  be  otherwise,  {ot  we  are 
apt  to  suspect  people  inclining  to  the  sea« 

8.  Atk,  I  never  had  temptation  from  within, 
or  without,  to  alter  my  religion,  and  hope 
in  God  I  never  shall. — Then  the  Duke  of 
Buckingham  came  from  the  other  side  of  the 
room  towards  me,  and  said, 

D.  of  Buck,  Well,  Mr.  Atkins,  I  never  saw 
yoo  before  tbat  I  remember ;  but  I  swear  you 
are  an  ingenious  man :  I  see  (putting  bis  finger 
to  his  forehead)  the  Ereat  workings  of  your 
brain,  and  would  glacl^,  fur  your  own  sake, 
have  you  declare  to  us  what  you  know  of  this 
matter. 

S,  Atkf  My  Lord,  I  can  never  say  otherwise 
tlian  I  have,  (I  thank  your  Lordship  for  your 
good  thoughts  of  me)  nor  do  I  kuow  one  word 
more. 

And  to  this  effect,  one  after  another,  did  most 
of  the  Lords  of  the  Committee  urge  me  to 
'  say  somewhat,  repeating  very  often  their 
good  opinion  of  me,  and  their  great  sor- 
row for  my  obstinacy,  which  would  bring 
the  prejudice  to  myself,  while  by  a  con- 
fession I  could  not  injure,  but  advantage 
myself ;  Captain  Atkins  joining  with  them 
to  urge  me  to  it,  with  promises  of  making 
my  fortune  thereby :  I  stt|]  gave  the  same 
answer,  declaring  my  utter  inability  to 
say  one  word,  and  avowing  I  never  had  to 
captain  Atkins. 

Hereupon  we  were  both  ordered  to  with- 
draw, which  we  did,  and  after  a  little  stay 
witbottt,  they  called  me  again  to  them,  and  my 
lord  Shaftsbury  began. 

Ld.  Shafls.  Mr.  Atkins,  truly  we  are,  every 
Lord  of  this  Committee,  very  sorry  to  be  thus 
plain  with  you,  but  here  being  so  positive  an 
oath  against  you,  we  cannot  answer  to  the 
parliament  the  doing  less  than  committing  you 
to  Newgate. 

S,  Atk.  What  your  lordships  please ;  if  you 
send  me  to^  be  banged,  I  can  say  no  more,  or 
otherwise. 

Then  tbey  again  repeated  their  advices  se- 
Tcrally  to  me,  to  declare  what  I  knew,  and 
greatly  pitied  nm  in  the  ill  fortune  which  others 
vise  would  attend  roe.  I  as  often  repeated 
what  I  said  at  first,  of  my  knowing  nothing  of 
wbai  captain  Atkws  bad  swoin.    At  last  sir 
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Philip  Howard  (who  stood  by  all  tbis  while) 
told  me,  I  could  not  liave  lived  so  long  time 
in  an  offi<:e  of  busineis,  but  I  must  know  the 
laws  of  this  natiiin  to  be  such  as  would  brictg 
me  under  severe  piinisbment,  i(  I  should  be 
found  to  conceal  this  matter,  which  I  am  weH 
persuaded  you  must  know  of,  (says  he,)  for  tliat 
I  have  so  seriously  and  very  strictly  examined 
capt.  Atkins  about  it,  and  I  know  he  would 
not  tell  me  a  lye.  Besides  he  has  no  rea- 
son to  do  it  towards  you,  aud  being  a  gentle- 
man, son  of  sir  Jonathan  Atkins,  my  nephew, 
otlterwise  well  related,  and  wou't  want  an 
estate  of  his  fatder  (if  he  pleases)  when  he 
dies,  be  cant  be  thought  to  attempt  to  do  it 
against  any  body.  I  told  bim,  1  very  well 
knew  the  laws  of  this  nation  in  tliat  pointy 
and  as  well  knew  the  laws  of  God  to  be  such 
as  would  draw  a  worse  punishment  upon  my 
head,  if  I  could  teU  a  lye,  or  invent  any  thing 
to  the  prejudice  of  another  man,  and  that  I 
must  do,  if  I  said  any  thing  in  this  matter  di^ 
ferent  from  what  I  have  done. 

After  this,  I  was  ordered  to  withdraw,  and 
cafitain  Ricliardsoo  keeper  of  Newgate,  (who 
waited  without  witli  the  aforesaid  Child,) 
called  in,  and  a  Warrant  delivered  to  him  in 
the  following  words,  for  his  keeping  me  in  bit 
custody,  viz. 

«  You  are  herewith  to  receive  the  body  of  Mr. 
Samuel  Atkins,  fi>r  suspicion  of  Felony, 
in  concealing  the  murder  of  sir  Edmund- 
bury  Godfrey,  hnd  him  safely  to  keep,  until 
be  shall  be  thence  delivered  by  due  course 
of  law :  and  for  so  doing,  this  shall  be  yoar 
warrant  sufiicient.  Given  under  our  hands 
and  seals  tliis  1st  day  of  Nov.  1678." 
(Signed)         Buckivghah, 

*    WlVCUSSTBR, 
P.  HOWUBO. 

**  To  tbs  keeper  of  the  gaol  of  Newgate,  fiir 
the  City  of  London,  and  Cosoty  of  Midr 
dlesex.'^ 

Memorandum.  Tlie  Deposition  made  Ujr 
captain  Atkins  against  me,  from  whence  these 
Evaminations  proceeded,  and  my  being  eom* 
mittcd  to  prison  was  grounded,  hereafter  fol- 
lows iu  the  express  words,  thereof,  as  they 
were  reported  by  the  Committee  to  tlie  House 
of  Lords,  and  entered  in  their  book,  vul 

jNbveat^lS,  1678. 

''The  Examination  of  Charles  Atkins,  es^. 
taken  upon  oath  before  me,  one  of  his 
Majesty  s  Justices  of  the  Peace  for  the 
County  of  Middlesex,  and  liberty  of  West- 
minster, this  1st  of  November,  1678. 

''  Saitb,  Tbat  in  Derby-House,  .being  in  die* 
course  with  Samuel  Atkins,  j[clerk  to  Mr. 
Pepys,  Secretary  of  the  Admiralty)  the  said 
Samuel  did  sav.  That  sir  Edmnodbury  Godfrey 
had  very  much  vilified  bis  master,  jaod  that  if 
he  lived  long  would  be  the  ruin  of  him ;  upon 
which  the  said  Samuel  did  ask  this  Examinant 
whether  be  did  think  Child  to  be  a  man  of 
courag/e  and  lecrtcy;  to  wbicb  tbis  Etaminnni 
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but  (tayt  WalbMik)  tti«  reason  of  it  was,  at  it 
is  said,  becmiae  be  was  the '  firtt  that  took  (lie 
Depoairions,  he.  aboot  tKe  Flnt.  Upeii  tkii 
the  LoHs  all  cried  oat,  they  did  not  believe  it 
was  possible  I  that  tired  in  an  office  of  so  great 
business,  should  not  hear  of  his  takini;  the  De- 
positions tiM  after  his  death,  since  thev  were 
done,  (I  think  they  said  a  month  hefdre  the 
king  went  to  NewiDBrket)  and  carrifd  to  the 
eouocil.  I  answered,  andindastriously  ossertedi 
what  was  reallj  truth,  that  I  did  not.  Bot  my 
lords,  ^ays  1,  praj  suppose  (what  is  so  otterly  in 
ftct  Untrue^  t  hfid  said  to  capt.  Atkins  what  he 
ffwears  I  aid ;  I  must  now  declare  1  had  po 
groond  to  say  so ;  and  that  it  mtist  arise  purely 
from  my  own  ioventioii,  iind  if  I  invented  a  lye, 
I  must  sufler  for  doing  it ;  And  pray,  my  lords, 
what  will  come  on't?  Nay,  nay,  says  my  lord 
Shaftshury,  leave  m  to  moke  the  use  of  it ;  do 
yon  bitt  confeis  it,  you  shall  be  safe,  and  we*U 
apply  it.  My  lord,  says  I,  I  can't  do  it;  i  hope 
1  never  shall  tell  a  lye  to  any  man*s  prejudice, 
thoQ|jrh  I  meet  with  ne'er  so  great  danger.  My 
lord  Shaftesbury  answered.  Indeed,  Mr.  At- 
kins, ten  then  may  swear  against  yoo,  and  for 
4ught  I  know  nlK  belye  you ;  And  are  vou  inno- 
cent? You'fe  most  unfortunate,  anci  captain 
Atkins  the  greatest  villain  in  the  world.  Pray, 
look  One  another  in  the  face,  (so  we  guBed 
very  enrnestly)  and  my  lord  Shafrsbnry  went 
on,  speaking  to  captain  Atkins:  Come,  captain 
Atkins  confess  truly  and  ingenuously,  Have 
you  belyed  Mr.  Atkins,  or  no?  May  be  yoo 
may  have  mistaken  ;  prey  consider  it,  and  re> 
member  the  injury  youMl  do  this  young  roan, 
if  this  be  not  true:  You  won't  hare  more  to 
answer  for  befr>re  God,  if  you  should  waste  and 
destroy  an  einpeMr  and  hts  conotrv ,  (ban  yt>u'll 
have  if  you  wrongfully  rpin  him,  who  is  in  him- 
•elf  as  (every  man  is)  a*  little  emperor.  After 
this  sort  my  lord  Shafts  bury  pressed  capt.  At- 
kins very  home,  and  while  he  was  doing  so,  and 
we  looking  stedfastly  upon  each  other,  captain 
Atkins's  Cf»untenance  changed  very  white, 
which  I  taking  notice  of,  and  observing  to  the 
lords,  my  lord  marquis  of  Winchester  cried, 
Where,  where  ?  I  don't  see  it.  My  lord  say* 
I,  I  humbly  conceive  it  is  very  apparent:  I,  I, 
where f  says  .his  lordship,  turning  his  head 
away:  the  other  lords  said  nothing.  Then 
captain  Atkins  having  a  tobacco  pipe  ro||;ng 
about  in  bis  finders  upon  the  uhle,  threw  it 
down,  and  aaid.  Why  sh<nld  I  say  ski,  my  h»rds. 
if  he  had  not  told  me?  Thereupon  I  grew  in- 
deed anery,  and  pnssed  very  holly  lor  my  li- 
berty, avowing  my  innocence  with  several  pro- 
t^tations :  but  all  was  too  little.  My  lofd 
bishop  of  London  (whom  I  took  to  be  more 
.tender  hearted  than  the  rest)  I  applied  mvstif 
iOf  and  talked  about  my  religion,  and  of^  my 
havinfr  never  gone  to  mass,  nor  ever  known,  or 
Seen  uny  priest  in  my  life  that  I  remembered. 
Heat  last  was  pleased  to  say,  Traly  I  believe 
you  are  a  protcstant ;  bot  this  oath  is  greatly 
against  yoo  and  he  still  affirms  it  p'isitivdy. 
My  lord,  says  I,  it  is  very  strange  f  soould  in- 
VMit  8ocb  a  lye  to  tdl  captaio  Atkins  of  ny 


ma%ter;  I  bop«  I  shaM  not  be  found  so  fiiltbless 
a  serviMit,  when  I  never  in  my  whole  life  heard 
Mr.  Ptfpys  mention  sir  £.  Godfrey's  name,  that 
1  remember,  bot  upon  an  occasion  (which  I 
mentioned  at  large)  of  our  going  before  him 
about  some  money  lost  from  Mr.  Pepys's  housey' 
and  then  they  appeared  as  great  friends  as' 
could  be,  and  &bewt*d  mutually  very  great  ex*' 
prassirms  of  kindness  and  respect.  It  is  strange 
I  ftboold  ask  him  of  theeourage  and  secrecy  ot 
a  man  1  never  saw ;  and  as  strange  to  bid  nim' 
send  him  to  my  m.ister,  who  will,  I  luppose, 
declare  whether  I  ever  spoke  to  him  about  any 
soch  mao,  as  I  am  sure  1  did  not,  nor  could. 
At  last,  my  hrrd,  tays  I,  I  avow  to  you,  Mr. 
Pspys  never  in  his  life  committed  any  secret  to 
me  of  any  kind,  nor  ever  luentionefl,  upon  any 
occasion  one  wurd  about  sir  £.  Godfrey.  And 
this  your  lordship  would  easily  beheve,  if  yon 
knew  how  tottering  I  stand  in  his  opinion, 
having  been  once  parted  from  him,  and  at  this 
moment  I  beheve  remain  uudt  r  his  ill  appre- 
hension. Why,  says  my  lord  bishop,  are  you 
given  to  drinit,  or  debauchery  f  No,  my  lord, 
1  thtink  God  not.  But  Mr.  Pepy^  is  very  se-> 
vere  in  his  honse,  and  f  >r  the  least  jihsence 
from  it  without  Im  knoMletige,  will  discard  any 
of  his  servants  from  his  favour :  I  conting  very 
young  to  him,  was  inclined,  thr^ut^h  boyishness, 
to  too  much  desire  of  ease  and  liberty,  and  so 
begot  and  continued  his  severity  to i* arris  me. 
-  While  I  wRs  ihus  talking  to  my  loid  of  Lon- 
don, captain  A i kins  was  di*>coursing  to  the 
oil»er  lord^,  at  the  other  end  of  tlie  ronm;  and 
my  loH  Shaf^eshurv  ohservini;  what  we  both 
said,  tunied  towards  me,  and  stopped  my  going 
hn:  Why,  you  talk.  Mr.  Atkins,  (says  my  lord) 
it  will  be  made  appear,  that  yon  are  the  i;reatest 
favourite  he  has;  you  read  all  his  letiers,  read 
to  him  by  niMht;  and  what  say  yon,  if  I  can 
prove,  from  the  servants  in  your  own  hous>e, 
that  you  are  reputed  a  papist f  My  lord,  says  I 
to  that,  if  yoor  lordship  can  do  that,  or  any 
man  in  the  world,  prove  I  am  in  the  leant  wi^e, 
or  ever  was  inclined  that  way,  I'll  Le  contentetl 
t<(  be  liangetl,  without  saying  a  word  more. 
Mv  lord  Shafrshury  goes  then  on  a^ain  ;  Pray, 
Mr.  Aikins,  What  books  did  you  u^  to  read 
to  Mr.  Pfpys?  My  lord,  says  I,  I  have  not 
lately  read  any  to  him;  but  formerly  I  have 
read  the  Bible,  arid  other  good  books;  »«ome- 
times  Tii^tory,  other  times  Divinity.  Never 
any  Popish  books  f  Hn)  never  in  my  life,  I  as- 
sure your  lordship,  nev«  r  ai*y ;  but,  as  1  re- 
member, oite  book  of  an  English  divine's,  about 
their  error  in  thetr  doctrine  of  trvnsubstantia- 
tion,  but  the  hook*s  name  I  forget. 

AfVer  all  this.  I  found  I  must  rettmi  to  prf« 
son ;  I  olfered  bail,  which  being  denied  me,  I 
prayed  lilierty,  that  my  sister  might  c(»me  to 
see  me:  t^hich  was  granted  she  should  for  one 
time,  the  keeper  of  the  prison  to  be  by  whflo 
site  stayed  with  me;  and  after  that  I  withdrew, 
and  captain  Atkins  together;  he,  as  soon  as  I 
was  out,  stepped  in  to  the  Lords  again,  and  (as 
I  understood  afterwards)  desired  the  keep^ 
might  have  oftiets  for  his  coming  t4>  mtf  n^on 
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S.  Afk,  I  can't  well  remember,  my  lord,  biu 
I  suppose  at  ItomCi  fur  I  um  beldom  out  at  ikit 
«4ime  of  night. 

L(l.  London,     Were  you  in  the  Pall-Mail,  or 
that  If  ay,  thsit  you  remember  ? 
iS.  Atk,    No,  my  lord,  I  believe  Terily  not. 

[Hcrtupon,  the  gentleman,  Mr.  Bedlomr,  was 
ordered  to  withdraw  ;  and  my  lord  Shafts- 
but-y  calling  me  to  him,  said  ro  me  ;] 

Ld.  Shafhbufy.  Mr.  Atkins,  if  you  are  in- 
.  nocent,  youVe  the  moiit  unfortunate  wretch  liv- 
ing. I'ray  attend  to  what  I  say ;  I  assure  yon, 
'tis  good  news  for  you.  There  remains  but 
one  wav  in  the  world  to  save  thy  life,  and  that 
I  would  have  you  make  use  of;  and  you  may 
do  it  without  injury  to  yourself,  if  you  will. 

•  Confess  all  you  know,  and  make  a  discovery  of 

•  this  matter,  and  your  life  bhall  be  saved. 

iS.  Atk,  My  lord,  bad  I  any  to  make ;  could 
I  say  one  word,  more  or.  Ies8>  in  this  matter; 
or  were  I  at  all  )^uilty  in  any  part  of  it,  I  sup- 
pose you'll  please  to*  believe,  that  the  horror  of 
-  tny  conscience,  and  the  puuishroent  I  should 
justly  expect  from  God  and  man,  for  such  of- 
.  fence,  would  lead  ne  to  make  an  ineenuous 
confession,  to  save  my  own  life,  that  I  might 
thereby  get  time  to  repent,  and  beg  forgiveness 
from  God  Alroiehty.  But  as  I  am  innocent  in 
every  part  of  what  is  said  about  me,  I  hope 
you'll  neither  advise  or  desire  me  to  go  about 
to  wrong  my  conscience,  or  stain  my  soul,  to 
endeavour  to  live  a  few  moments  in  this  world, 
and  to  .avoid  death  for  a  time,  which  will,  at 
Jengtb,  overtake  every  body.  I  assure  your 
lordships,  my  prayers  are  to  God  Almighty,  to 
give  roe  grace  and  strength  to  go'  through  to 
the  last,  and  rather  suffer  a  thousand  deaths,* 
than  as  much  ns  tell  a  solemn  lie  to  the  preju- 
dice of  any  person. 

Ld.  Shaftsb,-  Then  I  tell  you  what,  Mr.  At- 
kins, end  that  I  ne*er  said  to  you  before ;  since 
you  are  so  gallant,  I  assure  you,  you*ll  either 
lie  hanged  or  knighted  ;  if  the  Papists  rise  and 
cut  our  throats,  you'll  be  knighted ;  if  not,  you'll 
be  hanged.  Here's  first  what  you  said  to  Mr. 
Atkins,  and  then  this  gentleman's  oath,  which, 
chough  not  positive,  yet  with  such  circum- 
stances against  you,  as  I  doubt,  whether  a  jury 
in  this  case,  won*t  find  you  Guilty  ;  besides 
other  collateral  circumstance  there  may  be : 
And  anotlier  thing  there  is,  that  there  are  se- 
veral others,  well  known  to  this  Mr.  Bedlow,  to 
have  been  concerned  in  it. 

D.  Buck»  And  are  here  in  the  House,  in 
custody. 

Ld.  Shqfttb.  And  if  one  of  those  swear  you 
were  in  it,  aU  the  world  cannot  save  yoo. 

S.  Atk.  My  lord,  my  prayers  are  and  shall 
be,  that  one  persdir  may  but  be  detected  who 

•  was  .really  in  the  murder,  and  I  am  sure  I  shall 
be  acquitted ;  and  1  cannot  suffer,  but  from 
the  thing's  beine  misplaced. 

D.  Buck.  Ob,  he'll  confess  nothing,  he  ei- 
pects  a  pardon. 

Ld.  Shafisb,    I'll  secure  him  firom  that,  I 
.  warrant  joa ;  there's  three  hundred  to  ooe. 


S.  Atk,  ,  My  lord,  I  expect  no  pardon,  but 
desire  death  when  I  am  found  to  deserve  it :  I 
have  nothing  to  trust  to  but  my  innocence,  neit 
to  the  goodness  and  justice  oi  God  Almighty, 
to  whom  I  commit  myself. 

.  [After  thii  I  was  directed  to  withdraw,  and 
the  Keeper  ordtred  to  carry  me  back  to 
prison,  which  was  accordingly  done.] 

Memorandum,  The  Deposition  made  this 
8th  of  November,  1678,  before  the  Lords  of 
this  Committee,  by  Mr.  Bedlow,  concerning 
this  matter,  hereafter  follows  in  the  express 
words  thereof;  as  they  were  reported  by  the 
said  Committee  to  the  House  of  Lords,  and  en* 
tered  in  their  Journal  Book,  via. 

"  Die  Martitf  12  Navemhrit,  1678. 

"The  Examinations  taken,  November  the 
8th,  1678,  at  the  Committee  of  Lords,  for 
enquiring  into  the  Murder  of  Sir  Edmund- 
bury  Godfrey,  were  rea^  as  follows : 

"  William  Bedlow  being  sworn  in  the  Lorda^ 
House,  was  called  in  and  examined,  saith  on 
his  oath.  That  this  examinant  being  treated 
with  by  Mr.  Leefaire  and  Mr.  Welch,  who  are 
two  Jesuits,  about  the  beginning  of  Oct.  last, 
theyofFere<l  him  a  rewKrd  of  4,000/.  if  he  would 
be  one  of  the  four  or  six  that  should  kill  a  man 
that  was  a  great  obstacle  of  their  design ;  he, 
this  deponent,  promised  to  be  one  to  do  it, 
upon  their  giving  him  notice.  Afterwards  (via. 
the  Friday  before  sir  Edmundbury  Godfrey  was 
missing)  Mr.  Leefaire  met  him,  this  deponent, 
about  four  o'clock,  in  Grays-Inn- Walks,  and 
appointed  to  meet  him  again  in  the  same  place 
almut  fbnr  o'clock  the  next  day,  to  do  that  bi^ 
sioess :  That  upon  taking  the  Sacrament  to  do 
it,  he,  this  deponent,  should  have  the  money 
paid  to  himself,  or  any  friend  he  should  name; 
but  he,  this  deponent,  not  liking  the  design, 
failed  of  meeting  him :  The  next  night  after, 
being  Sunday,  he  met  Mr.  Leefiiire,  again,  by. 
accident,  in  Fleet-street,  going  into  Red-lionf 
court,  about  five  o'clock ;  Mr.  Leefaire  then 
desired  him  not  to  fail  of  meeting  him  the  next 
night  (being  Mondoy)  about  the  same  hour,  at 
the  Palsgrave's-head  tavern,  that  he  might  em^ 
ploy  this  deponent  in  some  other  special  busi- 
ness ;  but  this  deponent  came  rarer  than  the 
time  appointed,  and  so  failed  to  meet  him 
there,  but  left  word  at  the  bar  of  that  tavern, 
that  he  would  meet  him  at  eight  o'clock  in  the 
cloister  of  Somerset*hoase  court ;  and  accon^ 
ingly,  betwixt  eight  and  nine  o'clock,  this  d^ 
ponent  came  thither  and  found  Leefaire  wall^• 
mg  there,  who  said,-  be  had  stayed  almost  ee 
hour  for  him ;  they  passed  the  time  there 
about  half  an  hour,  Leefaire  telling  him  how 
much  the  Church  of  Rome  and  the  4'ope  were 
obliged  to  him,  and  what  rewards  be  shotiM 
have  for  bis  secrecy  and  fidelity  to  them. 

"  Afterwards  he  desired  him,  this  deponen^ 
to  walk  into  the  midst  of  the  court,  wnert  b^ 
the  said  Leefaire,  might  say  someilung  ta  tbb 
depoAeot,  and  nobody  ovei^liear  il|  aod  tlMie 
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jftforeMr.  BadlM^,  Mr.  Be«llow*Miith»  That  he 
«,  ID  ill  ihiagSy  vef^  like  the  peraon  beMw  io 
the  foeoi  widi  .sir  XdnuMlbarj  Godliey^ 
dead  body ;  and  he  deth  verily  believe  it  was 
liim  that  owned  hioMelf  to  be  Pepys's  clerk ; 
hot  beoaie  he  aeivr  laiv  him  before  that  time, 
ihe.caMBot  poftitivety  ewear  it,  hot  he  doth 
verily  believ«  him  to 'be  that  man.'' 

On  Triday,  the  aforesaid  8th  of  Not.  in 
the  erpniogy  I  was  brbngbt  bacic  to  prison  in 
irons  (which  I  kept  on  tilltbe  Monday  follow- 
ing, hot  were  then,  by  the  favour  of  captain 
Richardson,  taken  off),  and  remained  that 
'  night  in  capt.  Richardson's  house ;  the  n^xt 
day  was  removed  thence  into  the  Press-yard, 
.tvberel  eontinued  kept  very  close  till  Monday 
the  Jltb  of  November,  1678. 

Monday  morning  being  the  Uth  of  Nov. 
capt.  Atkins  made  me  a  second  visit,  und  saluting 

'  -me  with  the  good-morrow,  asked  if  I  had  been 
before  the  Lords  ?  I  told  him,  Yes  I  was,  last 
Friday,  and  saw  a  person  there  I  knew  nor, 
nor  he  me,  nor  did  he  swear  any  thing  Tthat  I 
knew)  against  me :  Ay,  says  be,  but  be  hat 
since  that,  in  the  House  of  Commons,  on 
-Saturday  night,  swore,  that  you  were  at  So- 
merset-house when  sir  £.  dodfrey's  body  lay 
there ;  and  my  ndde,  Phil.  Howard,  bid  me 
come  to  you,  to  tell  you  of  it,  that  you  may 
consider,  and  confess  what  you  know  before  it 
be  too  late.  After  which  sort  be  earnestly 
seemed  to  press  me  to  say  somewhat.  I  told 
him,  My  h&t  breath  (if  I  suffer)  must  and  shall 
agree  with  what  I  said  at  first,  of  my  being 
unable  to  say  any  thing  of  this  whole  matter, 
more  than  the  unborn  child.  Pray,  capt.  At- 
*kins,  who  is  this  man?  Why,  savs  he,  his 
name  is  Bedlow.  Who  is  he,  pray  r  Is  he  a 
man  of  any  good  fame  ?  No,answered  he,I  think 
of  no  very  good  fame.  Do  you  know  him, 
pray  ?  Yes,  says  he,  I  have  known  him  three 
or  four  months,  bnt  haTe  no  very  great  ac- 
quaintance with  him  (observe,  he  at  first  tokl 
me,  he  never  saw  him  hut  once).  Pugh,  says 
he,  I  do  not  betteve  a  word  he  says ;  they  are 
ill  shams ;  he  is  certainly  hired  by  those  that 
did  it.  Do  you  think  so,  says  I?  Ay,  ay,* 
•ays  he,  trouble  not  yourself  about  it.    And 

k9Q  he  took  his  leave  of  me ;-  telling  me,  he  be- 
lieved I  -sheild  be  called  again  before  the 
Xiords. 

The  next  day-moming,  being  Tuesday  the 
19ih  ^f 'November,  'four   genuemen  of  the 
lione  of  Cemmens  came  to  me  to  Newgate 
(two  of  whom  only  I' knew,  *Mr,  Sacheverel, 
'and  eol. 'Birch), -and  having  seat  for  me  to 
*them  in  capt.  Richardson's  house,  they  told 
*  me*  the -occasion  of  their,  coming,  and  in  what 
a  'defperate  posture  my  Hfo  lay  in,  so  aa  there 
•seemed *no  possibiKtj  io  expect  the  saving  of  it, 
but  by 'panring  myself  oat  in  aeonfesnon  (o 
them :  and  so  aggravated  the  murder,  with  its 
(indeed)  ill  circumstances,  and  asked  me,  what 
I  had  to  say  ?  I  first  told  them,  I  heartily  wish- 
ed I  could  give  them  any  light  in  it,  I  should 
deem  myself  very  happy,  to  be  so  enaldtd  to  a«- 
voi.«  Tl. 


quit  myself  of  the  doty  I  owe  to  his  majesty, 
and  the  interest  of  this  nation ;  but  I  was 
purely  innocent,  and  whatever  hath  been  sworn 
against  me  (let  it  be  more  or  less,  and  by  more 
or  fewer  bands),  might  with  the  same  truth  be 
sworn  aaainsta  men  who  never  was  on  this  side 
York:  oo  deshring  their  patience,  Ibridiyrun 
over  to  them  whfit  had  happened  at  my  several 
examinations  before  the  Lords.  They  osked 
me  then.  Whether  1  knew  one  Welch,  or 
Prichard  }  I  told  them.  No,  nor  ever  heard 
of  them  thsit  I  remembered.  Whether  I  re- 
membered 00  circumstance  on  Monday  about 
a  dark  lanthorn?  My  answer  was,  No;  tbat 
I  had  not  seen  one,  as  I  remembered,  many 
months.  Whether  I  was  not  then  at  Somerset* 
house  ?  I  said,  Ne : .  neither  then^  nor  any 
time  before  or  since  in  my  whole  hfe.  Hqw, 
and  where,  I  spent  my  time  the  Saturday, 
Sunday,  and  Monday,  the  18,  13tkand  l^of 
October  ?  I  answered,  I  could  not  presently 
tell,  hot  coo  Id  soon  recollect.  They  told  me, 
I  did  not  seem  to  have  so  ill  a  memory.  I  said, 
I  supposed  most  would  be  fouud  to  have  as  ill 
to  answer  such  a  ooestion.  Some  other  little 
questions  they  asked,  and  I  made  true  answers 
to,  though  not  to  their  satisfaction;  and  .so 
they  left  me,  asking  me  over  again,  just  aft 
their  departure,  very  seriously,  if  I  knew  any 
thing  of  the  murder,  or  the  plot  ?  I  avowed 
with  several  asseverations,  I  aid  not. 

Upon  my  retnmipg  to^my  chamber,  I  con- 
sidered, and  brought  to  my  perfect  wmcm- 
brance,  bow  I  had  passed  almost  evei^  hour 
of  those  aforesaid  three  days :  And  so  I  re- 
mained there  without  Itcaring  from,  seeing  or 
speaking  with  any  creature,  till  Thursday  the 
31st  of  November,  1678. 

On  Tuesday  .morning,  being  the  16th. of 
November  fin  the  interval),  my  keeper  oooiet 
to  roe,  and  biddine  me  rise,  and  dress  myself, 
which  I  according^  did,  he  puts  a  great  pair  of 
irons  on  my  leg,  and  told  me,  I  must  go  then 
to  have  my  trial  at  the  KingVbench  bar. 
Lord,  says  I,  I  wonder  I  had  no  forehand  no- 
tice of  it ;  I  hare  no  witnesses  ready :  He  anf- 
swered,  He  could  not  help  it,  but  go  I  must. 
After  1  had  been  ready  about  an  hour,  expect- 
ing their  calling  me  down,  mv  keeper  comes  op, 
and  informs  me  oT  the  mistake,  the  order  being 
for  one  Mr.  Staley  to  be  brought,  op,  and  not 
me ;  bnt  that  on  the  morrow  I  should  prepare 
to  go.  The  morrow  comes,  I  hear  nothmg 
of  h. 

The  foUoifing  day,  being  Thursday  the  91st 
-of  November,  my  sister  and  a  gentleman  ef  niy 
aequaintance  (having  relation  to  the  law^  Mr. 
Hayes,  came  to  see  me  with  a  keeper,  ny  or- 
der from  my. Lnrd-Chief-Jostiee,  and  broiight 
me  ill  news  oif  what  Bedlow  had  iwom  against 
me,  and  die  little  hopes  ificiwreaMttned  of  env- 
ing  my  life ;  but  that  they  were  doing  all  they 
bould  for  me,  towards  the  makiim  my  defonc^ 
and  so  shewed  me  a  paper  they  had  drawn  np 
(by  oolleccions  they  had  made  firom  several 
ptople  in  whoft  company  I  spent  the  timn}»  tf 
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The  Examination  of  Captain  William  B£dlow,  deceased,  relating 
to  the  Popish  Plot;  taken  in  his  last  Sickness,  by  Sir  Francis 
North,  Chief  Justice  of  the  Court  of  Common-Pleas.  Together 
with  the  Narrative  of  Sir  Francis  North,  at  the  Council-lJoard ; 
and  the  Letter  of  Sir  Francis  North,  to  Mr.  Secretary  Jenkins, 
relating  to  this  Examination.  Perused  and  signed  to  be  printed, 
according  to  the  Order  of  the  House  of ,  Commons,  by  ine, 
William  Williams,  Speaker.^ 


The  EiAMiiTATioN  ofCapt.  WiluamBedlow, 
taken  upon  oath  before  the  Lord  Chief 
Justice  North,  nt.Brirtol,  on  Monday  the 
16ih  of  August,  1680. 

The  Examinanc  aaitb,  That  the  duke  of  York 
hath  been  so  far  eopagcd  in  the  Plot,  as  he 
hath  seen  by  Letters  in  Cardinal  Barbarioi's  se- 
crataffv*s  Siudjr,  that  no  part  that  hath  beeu 
proved  against  any  man  alKady^  that  hath  suf* 
fered,  but  that  to  the  full  those  letters  have 
made  him  guilty  of  it ;  all  but  what  tended  to 
the  king's  death.  And  at  Rome  I  asked  Fatlier 
Anderton,  and  Father  Lodsey  two  Jesuits, 
What  would  the  duke  do  with  his  brother  when 
lie  was  king?  and  they  answered  roe, They 
would  find  a  means  for  that ;  they  would  give 
Itim  no  trouble  about  it.  Then  I  told  them^  I 
believed  the  duke  loved  his  brother  so  well,  he 
would  suffer  no  violence  to  be  done  to  him  : 
they  said.  No ;  if  the  duke  could  be  brought 
to  that,  as  be  had  been  religiously  to  every  thing 
elBOy  they  might  do  their*  work ;  their  other  busi- 
ueas  was  ready  ;  and  they  might  do  it  present* 
ly«  fiot  they  knew  they  could  not  bring  him 
to  that  point,  but  they  would  take  care  for  that 
themselves.  Thev  had  not  begun  with  him,  to 
leave  bim  in  such  scruples  as  that,  but  they 
would  set  him  into  his  throne,  and  there  be 
should  reign  bliml-fold  three  or  four  duys  ;  for 
they  bad  settled  some,tbey  should  pitch  the  ac- 
tion opouy  should  clear  their  party,  and  then 
•boold  fly  upoa  tl^m  with  the  sword  of  re- 
venge. 

And  this  Examinant  doth  further  add,  Thnt 
the  queen  is  not,to  this  evaminant's  knowledge, 
nor  oy  any  thing  that  he  could  ever  find  out, 
atijway  concerned  m  the  murder  of  the  king, 
but  barely  by  her  letters  consenting  and  pro- 
mising to  contribute  what  money  she  could  to 
the  introducing  the  Catholic  Religion.  Nay,  it 
was  a  great  while,  and  it  made  her  weep,  be- 
fyrt  BTC  could  be  brought  to  that. 

Aiiff.  16, 1680,  William  Beolow. 

(Qtram  M^^)  Faa.  Noath. 

^  Bedlow  Laviuj:  been  so  remarkable  a  wit- 
ness in  the  several  Trials  of  the  Popish  Plot,  it 
is  thought  proper  to  insert  here  nhat  he  de- 
clared upon  oath  to  the  Lord  Chief  Justice 
North,  four  .days  before  hi*  death,  (which  hap- 
IMBfd  August  20, 1680.  ^ 


The  Nabs  ATivE  of  sir  FttANCis  Nortd,  Lord 
Chief  Justice  of  the  Comni')ii-Pleas,  at  the 
Council  Board. 

At  my  firet  coming  to  Mr.  Rumsey's  house, 
Mr  here  1  was  to  lodge  at  Bristol,  iipou  Monday 
the  16th  doy  of  A,ugust  in  the  afternoon,  being 
tUefirstday  of  tlie assizes,  sir  John  Knight  criu« 
to  me,  and  said.  That  Mr.  Bedlow  lay  danger- 
ously ill  of  a  fever,  and  had  little  hopes  of  life  ; 
and  desired  that  I  would  give  him  a  visit,  that 
lie  mii;ht  impart  sometiiing  of,  great  conse* 
quence  to  me  before  his  death.  I  told  him,  I 
would  give  him  a  vittt  that  night  after  supper, 
about  uine  o'clock,  if  I  miglit  be  satisfied  of 
two  things  :  1.  That  there  «as  no  infection 
in  his  distemper  :  2.  That  the  time  would  net 
be  inconvenient,  but  he  might  discourae.to  me 
without  prejudice  to  his  condition.  After  a 
little  while,  two  physicians  came  to  me,  aad 
assured  me,  that  there  iias  no  danger  of  infec- 
tion, and -that  the  time  I  had  appointed  would 
be  most  proper ;  for  commonly  he  took  his 
repose  in  the  afternoon,  and  at  nine  o'clock  he 
would,in  all  probability,  be  refreshed,  and  fit  to 
discourse  with  me.  Thereupon,  I  declared  my 
resolution  of  going,  and  desired  the  company  of 
the  two  sheriffs,  and  my  brother,  Roger  North, 
and  appointed  my  marshal,  William  Janet,  to 
go  with  me  .  As  we  were  upon  the  w^iy,  Mr. 
Crossman,  fi  minister  in  .hat  city,  told  me, 
Mr.  Bedlow  had  desired  him  lo  come  with  ne 
to  him  :  1  Miid,  It  was  very  well,  and  I  should 
be  glad  of  his  company.  Whereupon  we  went 
all  together :  and  being  come  mto  the  room 
where  Mr.  Bedlow  lay,  I  sainted  him,  and  said, 
I  was  extreme  sorry  to  find  him  so  ill ;  1  came 
to  visit  him  upon  his  own  desires  :  I  did  ima- 
gine he  had  something  to  impart  to  one,  as  a 
privy-counsellor,  and  therefore  if  he  thought 
fit,  the  company  might  withdraw.  He  told 
me,  that  needed  not  vet,  for  he  had  much  to  say 
which  was  proper  for  the  company  to  hear : 
and  having  saluted  the  Sheri€s,  and  Mr.  Cross* 
man,  he  •1i.'«conrsed  to  this  purpose. 

That  lie  looked  upon  himseltas  a  d ving  mao« 
and  found  within  himself  that  he  could  not  lait 
lone,  but  must  shortly  appear  before  the  Lord 
of  Hosu,  tog^re  an  account  of  ill  hit  actions. 
And  because  nmny  persons  ha4l  made  it  their 
basinets  to  bafile  aoo  deride  the  Plot,  be  did,  , 
for  the  tatitfaction  -of  the  wprld,  there  declare - 
upoa  the  faith  of  a  .<ljfuig  toN^t  *^<^  **  ^^  hoped 
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for  Ml?atioa,  That  whalever  he  had  uMM 
eooccrning  the  plot,  was  true  ;  and  that  he  bad 
wronged  no  man  hy  hit  teetimeiiy^  but  had 
testified  rather  under  than  over  what  was  truth; 
that  be  had  nothing  lajr  upon  his  conscience 
upon  that  account;   that  he  should. appear 
cheerful! J  before  the  Lord  of  HostSy  whicii  be 
did  verily  believe  he  must  do  in  a  short  time. 
He  said,  he  had  many  witMw«s  to  prodooe, 
wbq  would  make  the  plot  aa  clear  as  the  sun  ; 
and  he   bad   other  things  to  discover^  which 
were  of  great  importaace  to  the  king  and  the 
country,    liereupon,  he  making  some  pause^  I 
told  him,  The  plot  was  so  evidently  made  out 
that  no  reasonable    man,  no  protest  ant,  I  waa 
•ure,  could  doubt  of  the  truth  of  it :  but  he 
ought  not  to  have  concealed  anv  thing  that 
concerned  the  king  so  highly  ;   be  ought  to 
discover  his  whole  knowledge   in  matters  of 
treason,  that  traitot^  may  be  apprehended  and 
secured,  who  otherwise  mav  have  opportunity 
to  exeeute  their  treasonable  designs.    To  this 
he  replied^  That  much  of  that  which  he  had 
not  discovered,  was  to  corroborate  hb  former 
testimony,  that  he  had  concealed  nothing  that 
was  absolutely  necessary  to  the  king's  preser- 
vation ;    that    he  thougnt  it  not  fit  to  accuse 
more  persons,   till  he  had  ended  with  tbofee 
whom  he  had  already  accused.    He  expressed 
great  fpief  and  trouble  at  the  condition  of  his 
poor  king  and  country,  (so  be  termed  them) 
whom  he  knew  at  that  time  to  be  in  imminent 
danger  from  the  Jesuits,  who  had  resolved  the 
kinfps    death  ;    and    he  was  sure  they  would 
spare  him  no  longer  than  he  continued  to  be 
kmd  to  them.    He  said,  he  was  privy  to  their 
ceosultations  at  Salamanca    and    Valladolid, 
where  they  used  to  observe  the  favourable  con- 
iuncture  they  had  to  introduce  their  religion 
into  England;  which  consisted  iu  their  haying 
A  head,  who  must  be  set  up,  whatever  came  of 
It ;  and,  if  they  let  slip  that  opportunity,  thi^ 
should  never  have  such  another;  for  without  a 
head,  they  could  do  nothing.     He  said  further 
be  knew  the  wickedness  and  resolution  of  the 
Jesuits;  they  struck  at  nothing  to  compass  their 
own  ends  :  they  had  attempted  to  poison  him, 
bat  he  had  escaped. 

When  he  had  finished  this  discourse,  (which 
lasted  about  a  quarter  of  an  hour)  I  asked  him, 
if  the  company  shottld  now  withdraw?  And 
he  said.  Yes;  and  ordered  his  nurses  to  go 
oat,  and  only  his  wife  to  stay  to  tend  him : 
and  thereupon,  ail  went  out,  saving  Mrs.  Bed- 
low,  myself,  and  my  servant  WiUiam  Janes. 
Then  I  lold  him,  I  thought  it  convenient  that 
what  he  should  then  say  unto  me,  should  be 
upon  oath  :  he  replied,  that  it  was  necessary 
It  should  be  so ;  and  tolled  for  a  bible  ;  bat 
mv  servaot  having  faroaght »  book  with  him, 
administered  tha  oath  (o  him }  and  laying  his 
paper  upon  a  chair  by  tha  bedsiib,  writ  dowa 
h»  depositiaa  m  ha  i^livei«d  it. 

When  Mr.  Bedloir  had  conchided,  am!  said, 
Tta  was  an  he  had  to  inform  me  of^  I  Cook 
the  p9ftt,  and  read  if  of rr  distinct^f  th  (Om, 


end  he  approved  it,  aad  sigoad  it,  layiog  the 
paper  upon  a  pillow. 

I  thought  it  not  fit,  oonsidaring  his  condi« 
tion,  to  perplex  Mm  with  questional  bur  took 
his  infcrmauoD  aa  ha-  offared  it,  atid  bald  no 
disoourse  with  him  when  the  company  was 
withdrawn,  but  concerning  the  true  setting 
down  his  depositions;  aad  whan  he'seoBied  to 
be  woary,  to  mind  him  of  taking  oordtals, 
which  bis  wile  readied  to  him  as  \t  desired 
them. 

The  next  day,  Mr.  Bedlow's  brother  came 
to  me,  and  told  me,  that  4^is  brother  desiiad  a. 
copy  of  ^  the  Depositioa  be  made  before  me : 
but  I  told  him  1  had  well  ocmsidared  it,  and 
could  not  give  him  a  co|^  without  tha  ktag^s 
leave;  but  I  would  move  the  king  in  it,  and  if 
he  gave  laava,  I  would  take  cair  as  eeod  one 
to  him ;  and  Mr.  BedUw's  brolhar  tha»  salA 
ma^  That  it  was  his  brathar's  darire  dmc  I 
shoaU  represent  flo  hit  m^yesiy.  faia  coadilnsv 
aad  that  his  sickaass  was  yary  chmgeahk  ;  sbA 
move  his  majest^r  on  his  bdialf  ibr  saioaaiippl^ 
of  money  fbr  his  sabsssteaoa;  which  I  ]»^ 
mised  to  do. 

This  is  all  that  I  can  recollect  of  what  passed 
upon  this  occasion,  and  is  in  substance  true ; 
but  the  yery  words,  or  the  order,  I  cannot 
positively  remember.  Faa.  KoaTH. 

To  the  Right  HoaouraKle  Snr  Lyonell  Jenkins, 
one  of  his  Majesty's  Principal  Secretaries 
of  State. 

**  Sir;  I  always  iatendad  to  wrila  fto* 
hence,  to  pay  my  thanks  for  tha  whole  circait^ 
which  was  much  aH>ra  pleasant,  by  yoar  ftn 
your  of  holding  correspondence  with  om.  Bat 
now  I  have  bwiness  oif  some  importaaca:  fsr 
as  soon  as  I  eame  to  this  city,  I  reiwsved  a 
message  from  Mr.  Bedlow,  by  sir  Joha  Knight, 
that  he  being  very  ill,  and,  in  the  jadgmaiis  of 
physicians,  in  great  danger  of  daath,  had  some 
bosTness  of  great  moment  to  impart  to  me«  I 
knowing  the  man,  and  the  saasew,  woctld  oat 
refuse  the  pains  to  give  him  a  visit ;  and  baio^ 
satisfied  by  physicians  that  there  was  no  coo* 
tagious  ouahty  in  his  distemper  (though  I  did 
not  mucn  fear  it)»  I  went  well  acoompaoied; 
and  in  tho  presence  of  the  conipaay  hfe  de> 
clared,  That  whatever  ha  had  said  rdating  to 
the  Plot  was  true;  and  he  being  a  dying  man, 
had  notbiug  lay  upon  has  consci^Qce  apon  that 
score.  The  greatest  trouble  ha  had  was  the 
danger  the  king  (whoa  he  loved  above  all 
things)  was  in  from  the  Papists  at  this  time^ 
who  woaM  aMempt  his  life  as  soon  as  ever  ha 
should  cease  to  he  kind  lo  thesa ;  aad  maay 
other  exnressions  of  this  kind.  After  this^  I 
asked,  it  he  had  any  thing  ta  impart  to  m«  ia 
private:  he  ti»ld  me,  he  httd.  Aad  having 
made  the  company  withdraw,  aU  bat  my  tiak, 
1  took  the  enckaed  examination  opon  oath. 
Yoo  may  imagine  I  was  not  curioos  to  tiatuiag 
him  with  qocttioQs;  I  lOOk  i» pst  m  hrwv 
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varad  it*    Of  wImm  lignUnAtioa  it  will  be^  I 
leave  to  wiser  men.  L  think  my  dhity  i»  to  •»! 
it  to  yoey  tbAt  voii  rovf  inlbim  Ins  mejettj  of 
tbe.tradi.    LsMili  wait  »pen)  t/ou  *«(  Wiodsot^  i 
upon  Sundaj  next,  to  receive  joor  further  | 


romfliindi.    Yonr  most  bamble  aed  faitiift& 
tenraiit»  **  Fka.  Noarib'' 

<<  Ten  at  night    The  copj  enclosed  it     ' 

haetiijr  and  ill  taken.    I  shall  bring. 

the  origioal  with  me." 


The  following  curious  Passagies,  are  published  by  Sir  Jogln  Dal- 
-RYBtfFLE,  as  Extracts  from  Lord  Keeper  North's  MS. 


Extract  ftvm  the  Lard  Keeper  Nortk^s  mawu- 
ifript  Memorandum. 

**  i9t,  ThapaHiamentwae.to  meet  the  be* 

S'oning  of  October,  abd  the  diacorery  was  in 
e-middl«of  AugnstytivBe  coeugh  to  bleaon  it 
abroad  to  ilrntMe  the  minds  of  men,  bal  not  to 
do  any  thing  Ibr  the  trial. 

**  9d.  Dr.  Tong  (the  first  mover)  would  not 
have  it  expoeed  so  raucll  as  to  the  ODoacii 
before  the  parliameDt  met,  bat  said  it  was  fitter 
for  the  pairHament :  and  iHien  it  was  objected 
that  Papisif  might  kit>  the  king  m  the  mea»> 
timoi  be  said,  care  sheald  be  taken,  for  that 
they  shovid  be  watehed  so  narrowly  they  shoaU 
not  be  able  to  do  it* 

**  3d.  There  was  but  one  witness  before  tlie 
parliament  met,  whicb  is  not  snfficient  in  ire»- 
sons,  so  the  council  could  not  order  a  trial, 
though  they  might  commit,  except  in  case  of 
Coleman,  wbose  letters  wave  pcodnced  under 
hia  own  hand* 

**4tb.  No  lord  or  person  of  quality,  but 
eolv  iaJerior  people  and  priest*  were  named 
beiore  the  parhament  met,  that  tlie  court  might 
not  he  startled,  hot  migbc  engage  in  the  prose- 
cutioD  of  those  despicable  people,  for  whom  no 
mmn  woold  have  regret,  but  they  might  be 
bouatffolly  tbawked  for  it  by  tbe  House  of 
-Commone. 

''  5th.  To  make  the  miniaters  of  state  less 
suspicious  and  more  easy,  they  were  courtpd, 
■ot  only  in  the  applications  of  the  discovert^, 
but  in  the  discovery,  via.  that  the  Papiste  in- 
tended Co  kill  the  king,  duke  of  LaoderHale, 
dttkeofOrroond,&c.  which  made  the  earl  of 
I>anby  not  only- give  way  to  the  prosecution  of 
it,  but  to  press  the  belief  of  it  in  all  placet  and 
to  all  persons ;  and  the  Duke  of  York  was  not 
only  ac<{uicted  of  all  design,  but  was  to  be  killed 
hinnelf  if  be  did  not  comply. 

•*  In  the  month  of  September  it  (the  plot) 
had  its  full  course,  and  so  much  countemmre 
at  WtiiEehall,  that  n  great  many  thought  it  a 
court  stratagem  to  pretend  fears  and  dangers 
to  keep  up  the  army  that  had  been  raised,  and 
was  uy  act  of  pariiament  to  be  disbanded 
before  flOth  August. 

"And  witbfo  a  little  time,  by  the  morder  and 
ezposidg  the  body  of  sir  fid.  Bury  Godfrey 
ID  the  middle  of  October,  the  vio^nce  and  rage 
of  the  people  was  grown  to  that  height  against  I 
tbe  P^iaia,  that  no  neasoo  ooeld  he  lienid,  but 
every  foolish  story  ateiast  tbem  passed  for 
gospel;  and  whea  all  force  seemed  bent^i^gWMt 


the  papists,  it  was  reported  sir  Bd.  Bury  God- 
frey was  seen  last  at  SoaMnet^House,  and'  by 
others  at  Aruadale-Hottse  (the  Duke  of  Nor- 
folk's ;)  it  was  also  whispered  that  he  wet  seea 
at  tbe  Cockpit  (the  eari  of  Danby'i^  end 
thressened  by  the  earl  of  Danby. 

**  It  was  cunaingly  done   to  spread  tbes* 
reports,  that  it  migSit  be  known  what  tbcae. 
persons  could  sav  in  defence  of  themselves,  and 
that  they  might  be  ready  (especially  the  Cock* 
pit  and  Arundale-House)  Co  torn  the  fire  frona. 
one  to  the  other.    It  was  wondered  at  chat  tte 
Lord  Treasurer  was  so  soon  glaacod  at,  wha 
had  been  so  earnest  to  follow  the  disosfcn* 
But  a/terward  be  was  found  lo  be  forward!  m 
it  to  carry  it  to  the  parliament  for   fear  he 
should  be  struck  at  directly,  and  it  shoukl  find 
belief.    It  is  certain  the  Church  of  Eoghmd 
men  joined  in  tliis  cry  as  heartily  as  any  else^ 
for    they    were  always    most    eager   agaiasb- 
Popery,  although  they  bad  frieodshio  with  the 
Cavalier  Papists,  and  many  consittering  men 
seeing  an  army  kept  mp  against  an  act  of  par* 
liament  were  really  xeabus  that  foiters  might. 
be  put  upon  the  king,  aikd  therefore  vrodd  joia 
in  shewing  any  discontent. 

**  By  tins  means  the  outcry  was  so  very  great 
that  the  ooufty  who  thought  before^  tbey 
nsight  play  with  ibe  plot,  now  sew  plainly  iS 
would  be  no  easy  matter^  gat  rid  of  it,  end 
therefore  it  was  UioMght  the  best  wav  lo  shew 
a  confidence  in  this  k>yal  House  of  Commons^ 
who  would  be  sore  to  take  notice  of  it  tbcn»* 
seWes;  and  thetel'orc  the  kinc  mentioned  it 
in  bis  speech  at  the  opening  of  the  session  of 
parlituneut  as  a  plot  <if  the  Jesuits,  but  with 
that  csmtioti  that  he  would  leave  it  Co  law,  and 
give  no  opinion  of  it  for  four  of  saying  loo  little 
or  too  much. 

**  And  therafiwe  it  was  an  nepardoaable 
foUv  to  give  force  to  a  destge  that  was  fomed' 
and  conducted  I  y  the  oppooie  party,  ns  this 
mast  be  concluded  to  be." 

EjFiract  JF«^t^ 

<' They  let  none  knew  tbe  bottom  ef  tbe  •»• 
casation ;  for  tlien  no  fortlier  use  can-  be.  aMde 
of  it ;  hot  ti.ey  let  the  people  presa  lo  have  it 
senrelied  to  the  bottom  ;  and  then  ilicy  eaa 
manage  and  iasprove  it  ns  they  please,  umi 
bring  whom  they  will  into  the  snare;  end  M 
first  the  discovery  must  not  be  made  to  the 
ministers  of  slate,  but  to  some  justice  of  peeoe^ 
mayor  of  a  great  city,  aa  lioedon,  Bristol,  &e. 
or  cQPMMtteas  of  paiiainesrt  for  the  better 
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Estract  Eighth. 
"  Tradesmen,  if  soch  are  not  coDuderable, 
tbej  are  not  worth  notice;  but  if  one  be  he 
who  hath  great  power  by  the  many  that  live 
under  him,  and  having  grown  in  riches  by 
outwitting  other  men,  and  arrived  at  the  go- 
veriunentof  the  place,  as  mayor,  alderman. 


&c.  the  faction  may  easily  persuade  him  that 
the  world  is  best  governed  that  way,  which 
makts  him  a  commoowealth's-man  :  when  they 
have  their  ends,  and  raised  a  force,  they  mav 
fright  him  into  any  thing ;  for  know  that  he  is 
tlie  most  insolent  fool  and  cowardlylinava  that 
is  in  nature.** 


of  William  Stayi^ey,  Goldsmith,'  at  the  King's- 
'  High  Treason  :  SO  Charles  II.  a.d.  1678.* 

Att.  Gen,  Sir  William  Jones.  It  would  be 
fitting,  before  we  enter  upon  tlie  evidence,  to 
give  some  account,  why  ^  (among  so  many  of- 
fenders, some  of  them  of  greater  quality  than 
William  Staylev)  we  chose  first  to  bring  this 
man  to  trial.  It  is  Aot  unknown  to  any  m«A 
that  lives  in  England,  what  discoveries  (here 
haTe  been  of  bontd^  and  damnable  designs 
against  the  king's  person  and  tlie  Protestant 
Religion.  There  area  sort  of  men  in  the  world, 
that  endeavour  what  they  can  to  cry  down  this 
Ducovery,  as  that  it  was  altogether  supposi- 
titious, and  a  fable.  It  is  true,  some  are  so 
charitable  as  to  think  the  Roman  Catholics  in 
England  do  promote  the  Roman  Catholic  Re* 
ligion,  but  the  design  against  tbe  king's jpersoo 
is  a  fiction.  But  they  shall  do  weU  to  take 
warning  by  the  trial  of  this  man,  and  iroprisoiv- 
ment  of  so  many  oflenArs,  as  that  even  sinoe 
this  Discovery  made,  some  have  had  this  trea* 
sonable  mind,  and  traitorous  attempt  tgainst 
the  king,  and  said  those  words  for  which  m  tha 
Indictment  he  is  charged  with.  This  prisoner 
by  religion,  is  a  Roman  Catholic,  he  calls  him- 
self so ;  in  plain  En|;lish  he  is  a  Papist ;  and 
finding  that  since  this  plot  was  discovered,  his 
tradina  decayed,  (being  one  that  dealt  in  mo- 
nies) be  was  one  of  their  party,  he  grew  en- 
raged their  money  was  called  so  fast  for,  being 
in  the  company  of  one  Frohiante,  a  foreigner, 
at  a  cook's  shop,  and  were  considering  of  mat- 
ters of  trade,  this  man  was  complaining  his 
money  was  so  fast  called  in  for.  Taking  notice 
of  the  Discovery  of  the  Plot,  (being  a  very  great 
well*wisher  to  it)  entered  into  a  great  passion, 
and  spake  these  words  of  the  king :  <  That  he 
'  was  the  greatest  Heretic  in  the  world,  that 
<  he  was  a  great  Rogue  ;*  for  his  part,  holding 
up  his  hand,  clapped  it  then  upon  his  heart,and 
said '  I  will  with  this  band  kill  him.'  These  words 
were  heard  by  the  eentlemeu  that  were  prc^ 
sent  spoken  in  French  .f 

WiUiam  Castan,  a  Witness. 

Ati,  Oen.  Acquaint  the  court  and  joiy  what 
yon  know  of  any  word  spoken  by  the  prisontr 
about  killing  the  king. 

Witneu,  So  far  as  I  know,  or  can  give  an 
account,  it  was  about  eleven  of  the  clock  in 
the  dav,  on  the  14th  dav  of  this  month  he 
called  ror  a  pot  of  ale,  and  a  slice  of  roast  hetf, 

t  See  East's  Pleas  ^f  the  Crown,  c.  S.  sec.  58. 
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243.  The  Trial 
Bench,  for 

Mr.  STAYLEY  being  accnsed  of  High-Trea- 
son  on  the  SOth  day  of  November,  1078,  brought 
from  Newgate,  and  arraigned  at  the  King's- 
bench  bar,  and  the  neit  day  was  brought  to  the 
same  place  to  receive  his  trial ;  whei'e  being 
come,  and  the  jury  impannalled,  the  court  told 
the  prisoner,  that  if  he  aould  challenge  any  of 
the  junr  he  must  speak  unto  them  as  they  came 
to  tne  book  to  be  sworn,  and  before  thev  were 
sworn ;  the  prisoner  challenging  none,  tne  jury 
were  sworn,  &c*  viz.  Sir  Philip  Matthews,  sir 
Reginald  Foster,  sir  John  Kirke,  sir  John  Cut- 
ler, sir  Richard  Blake,  John  Bifield,  esq.  Simon 
Middleioh,  esq.  Thomas  Cross,  esq.  Henry  John- 
son,  esq.  Charles  Umfrevil,  esq.  Thomas  Eg- 
glesfield,  esq.  William  Bohee,  esq. 

The  Indictment  read :  You  stand  indicted 
by  the  name  of  William  Stayley,  &c. 

Crier,  If  any  can  give  evidence  on  the  be- 
half of  our  sovereign  lord  the  king  against  Wil- 
liam Stay  ley,  let  him  come  forth,  and  he  shall 
be  heard. 

Sir  CrnBfcU  ^periar.  Tlie  Prisoner  stands  in- 
dicted as  not  having  the  fear  of  God  before  his 
eyes,  being  led  by  the  instigation  of  the  devil, 
not  minding  his  alleaiance,  but  traitorously  en- 
deavouring the  death  and  destruction  of  our  so- 
vereign lord  the  king,  he  did  on  November  the 
14th,  in  the  30th  year  of  the  king,  falsly,  wick- 
edly, and  traitorously  compass,  imagine,  devise, 
and  invent  the  killing  the  king*;  that  he  did  ma- 
liciously contrive,  (I  say)  the  death  of  our  Idid 
the  king  of  Enghind. 

To  this  he  hath  pleaded  Not  Guilty.  You 
%Te  to  try  whether  he  be  Guilty  or  not. 

Xsf^t  Serjeant,  (Ma^nard.)  The  offence  is 
as  great  as  can  be,  and  will  be  proved  as  clear 
aa  can  be.  Call  the  Witnesses  to  prove  the 
ofifence. 

*  From  a  pamuhler,  entitled,  **  The  Trial  of 
'*  William  Stavley,  Goldsmith,  for  speaking 
'*  Treasonable  Words  against  his  most  sacred  ma- 
"jesty :  and  upon  full  Evidence  found  Guilty 
**  of  High-Treason,  and  received  Sentence  ac- 
**  cordingly  on  Thursday  November  21, 1678. 
<'  London,  Printed  for  Robert  Pallet  at  the 
<'  Bible  in  Cbancery-Lane  near  Fleet  street, 
«  leTB." 

*  Noivember  80, 1678.  I  do  appoint  Robert 
«  Pawlet  to  print  the  Trial  of  William  Stayley  : 
'  and  that  no  other  presimie  to  print  the  same. 

*  WiLUAIf  SCBOOOS.' 
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pfls^ion,  and  taid,  i  cannot  sofier  this,  I  will 
nm  upon  biivV|I  cannot  be  qoiet 

X.  C.  J.  Wisac  are  ttiose  words  be  cbat)^ 
upon  him  ?  ' 

Wlf,  Tbot  be  wou\d  kiff  the  king  bioiAelf  !f 
It  is  impossible  to  suffer  ftj  I  will  run  out  (be  a 
constabric  presently,  iHi»  cannot  be  safrtTed. 
I  weot'Cb  enquire  lor  his  name  :  the  answer 
was,  he  was  a  eoKlsmith,  and  that  his  nathe  was 
^ylej.  That?  IS  the  very  man  (looking  upon 
him)  1  savt  rdtte,  and  heard  him  speak. 

L.  C,  X    What  were  the  first  woitis? 

WU.  [The  French  words  wefe  spoken 
twice,  in  EngKsh  thuf]  Th«  king'  is  a  grand 
heretic,  [French  again]  *  Here  is  the  hand, 
'  here  is  the  heart,  I  Would  kiH  him  myself/ 

£,  C,  J,    What  can  yon  say  to  this  ? 

Prisoner,  Afy  lord,  the  matter  of  fidet  hap- 
pened thus :  This  gentleman,  Mr.  Southerland,' 
comes  over  to  rbe  in  the  morning  when  I  was 
in  the  Ai6p,  and  sard,  Sir,  I  wotild  "have  a  red 
button'  l^ke  this  ;  I  ^d  I  had  none  of  that  na- 
ture, ydu  Bad  tetter  go  to  the  Exchange.  I 
would  have'  one  of  a  true  stone.  You  must  (I 
repl)*d)  go  to  the  jewellers,  I  have  none  of  these. 
Upon  tbaV  I  dismissed  him  ;  he  went  over,  and 
presently  comes,  in  a  quarter  of  an  hour  after, 
and  tells  me,  ttiar  an.  honourable  person  would 
speak  with  me :  I  went  over ;  this  gentleman 
makes  a  gl^eat  many  ceremonies  to  me,  and 
reads  me  this  paper ;  he  tells  me,  you  see  what 
the  gentleman  reads,  I  would  advise  you  to 
look  to  it,  then  taking  me  aside  by  the  window, 
I  said,  r  dd  nbttiriderstand  you,  I  am  innocent 
you  must  not  put  any  but>m^'  upon  me;  with 
that  the  captain  rohs  out  in  a  fury,  and  f^tcheth 
a  contable,  and  carrieth  me  to  the  Gate-house. 
I  was  in  my  shop  the  day  before,  which  tvery 
day  I  did  intend  to  go  out  with  a  friend  into 
the  country,  and  prepared  myself  accordingly  ; 
and  Mr.  Fromante,  the  old  man  that  was  the 
friend  of  mine,conyes  saying  to  me,  the  consta- 
ble woufd  have  something,  I  know  not  what  ic 
is,  come  and  assist  me;  X  went  to  the  place, 
the  constable  toid  me,  that  I  was  to  appear  by 
ten  of  the  clock  ;  with  that  comes  the  old  man 
out.  I  owed  him.  a  little  money,  I  went  and 
paid  him  the  money  which  I  owed  him.  I  came 
back,  and  sat  down  by  the  window  nut  .of 
sight,  the  old  man  sat  at  tbift  right  hand,  so  we 
sat  and*  discoursed  as  innocently,  as  I  thought, 
and  (before  God)  as  ever  I  spake  in  my  life. 

L^  C.  J.    What  discourse  had  you? 

PKf.  Our  chief  discourse  was  about  the 
materials  of  our  business,  and  it  was  about  the 
king  of  France  his  usurpation  over  his  subjects, 
and  the  happiness  of  our  little  people,  the  com- 
moimhy  or  Engbind,  that  was  indeed  usually 
ovr  disooorse  ^tn  we  met  rog<*(hpr. 

L.  C.  T,  Did  you  say  you  would  kill  the 
king  of  France  ?  and  that  he  was  a  great  he- 
retic ?  Do  you  believe  the  king  of  France  is  an 
heretic  ? 

Pritond'.  I  know  not  what  hrs  opinion  is, 
tliat  is  to  bis  own  conscience. 

li.  C*  J:    Did  you  name  tbe  word  heretic? 

jPKmlef*.    Net  to  my  knowledge,  upon  my 
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soul,  not  of  the  king  of  England ;  we  might 
have  discoursed  of  tbe  happiness  and  of  thd 
difference  of  their  governments.  I  have  been 
thought  a  person  of  some  intelligence,  «ind  of 
some  understanding  in  the  worla,  and  not  to 
expose  myself  to  speak  in  a  public  large  room, 
the  door  beii^g  open,  with  so  high  a  voice  tbal^ 
these  gentlemen  being  in  the  nest  room  shoq)c( 
hear'  me  in  French,  and  in  a  street  where  al- 
most all  are  Frenchmen,  to  speak  these  blasphe- 
mous words,  words  that  I  abhor.  I  h&ve  been 
a  |reat  admirer  ofmy  prince. 
Court.  Read  the  statute  of  Decimo  tertio,&c.a 

*  It  was  St.  13  Car.  8.  c.  1,  intitled  *  An  Act 
'  for  safety  and  preservation  of  his  majesty's 
'  person  and  government,  ^inst  treasonable 
'  and  seditious  practices  and  attempts,*  the  ibrst 
clause  of  which  is  wi  IblldvfS: 

"  The  Lords  and  Commbns  ,  assembled  in 
'  parliament,  deeply  weighing  and  considering 
''  the  miseries  and  calamities  of  well  nigh  twen- 
'  ty  years,  before  your  majesty's  happy  return, 
^  and  withal  reflecting  upqn  the  causes  and  oc* 
'casions  of  so  mat  and  deplorable  confa- 

*  sions,  do  in  all  ntimility  and  thankfuhiess  ac- 

*  knowledse  your  mnjesiy*8  fncomparabl'e  grace 
'  and  goooness  to  yonr  people,  in  your  free  nnd^ 
'  general  pardon,  indemnity  and  oblivion,  by 
'  which  your  majesty  hath  been  pleased  to  de- 
''live^your  subjects,  not  only  from  the  punish- 
'  ment,  but  also  from  the  reproach  of  their 
'  former  miscarriages  which  unexampled  piety 
'  and  clemency  of  your  majesty  hath  ciiilamed 
'  the  hearts  of  us  your  subjects  with  an  nrden^ 
'desire  to  express  all  possible  2eal  and  dOty  ii\ 
'  the  care  and  preservation  of  your  majesty's 
'  person,  (in  whose  honour  and  happiness  con- 
'  sists  the  good  and  welfare  of  your  people) 
'  and  tn  preventing  (as  mucli  as  may  be)  ali 
'treasonable  and  seditious  practices  and  at- 
'  tempts  for  tbe  time  to  come  :  (2)  Anclbecuuse 

*  the  growth  and  increase  of  the  late  troubles 
'  and  disorders,  did  in  a  very  great  measure 
'  proceed  from  a  multitude  of  seditious  ser- 
'  mons,  pamphlets  and  speeches,  daily  preach* 
'  ed,  printed,  and  published,  with  a  transcen- 
'  dent  boldness,  defaming  the  person  and  govern- 

*  tnent  of  your  majesty  and  your  royal  father^ 

*  wherein  men  were  too  much  encouraged,  ami 

*  ^above  all)  from  a  wilful  mistake  of  tbe  su- 
'  preme  rt^ia  lawful  authority,  whilst  men  were 
'  forward  to  cry   up  and  maintain  those  orders 

*  and  ordinances,  oaths  and  covenants,  to  be 
'  acts  logal  and  warrantable,  which  in  them* 
'  selvc^  had  not  tbe  least  colour  of  law  or  jus- 
'  tice  to  support  them ;  from  which  kind  of  dis- 

I  •  temper;),  as  tbe  present  agp  is  not  yet  wholly, 
'  freed,  so  posterity  may  be  apt  to  relapse  into 
'  them,  if  a  timely  remedy  be  not  provided  ; 
'  (3)  We  therefore,  the  Lords  and  Commons  in 
'  parliaroei^t  assembled  having  duly  considered 

*  the  premises, and  remembering  that  in  the  13th 
'  year  of  tbe  reign  of  queen  Euzabeth  of  evec 
'  blessed  memory,  a  right  good  and  profitable 
'law  was  made  for  preservation  of  her  nin« 
'jesty!s  person,  do  most  humbly  beseech  your 
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desperate  words  to  be  Treaton^  although  there 
was  DO  other  thing  bat  words,  that  is,  such 
words/as  if  the  thin^  had  been  doiie  would  be 
Treason^  the  sp taking  it  is  Treason.  When 
we  come  to  obsenre  the  manner  of  this  speak- 
ing, methinks  there  is  no  great  difficulty  co'sa* 
tisry  the  jury  that  they  were  spoke  adfisedly 
and  maliaously.  They  were  in  a  pubiic  hoosei 
and  by  accident  heard :  Thegr  concealed  them 
not  a  montent,  and  not  from  the  man  th»t  did 
not  understand  French.  To  bear  a  man  »ay 
in  a  great  passion,  That  his  king  was  a  heretic, 
and  the  greatest  rogue  in  the  world,  and  that 
he  would  kill  hiiu,  to  write  down  the  words 
presently,  they  slept  not  upon  it,  they  found 
out  who  be  was,  the  neat  day  they  came  to  at- 
tach him;  they  kept  him,  for  what?  Till  they 
oottldeet  a  constable.  So  that  here  is  nothing 
doobtttil  either  in  the  circumstance  or  substance 
of  his  case:  So  that  you  cannot  have  a  plainer 
proof  in  the  world  than  there  is  in  this.  For 
my  own  pait,  when  it  is  in  the  case  of  a  man's 
life,  I  would  not  have  any  compliance  with  the 
rumours  or  disorder  of  times,  that  should  be  an 
evidence  against  him,  bat  would  have  a  Verdict 
depend  upon  the  Witnesses  that  swear  the  fact 
downrisht  upon -him.  Yon  and  we  all  are  sen- 
flible  of  the  great  diflkolties  and  hazards  that  is 
now  both  against  the  king's  person,  and  against 
aU  protestants,  and  oar  religion  too,  which  «vill 
Imrdly  maintain  itself,  when  they  have  destroyed 
the  men;  but  let  them  know,  that  many  thou- 
•ands  will  lose  their  religion  with  their  Uves, 
for  we  will  not  be  papists,  let  the  Jesuits  press 
what  they  will  (who  are  the  foundations  of  all 
this  mischief)  in  making  proselytes,  by  telling 
them.  Do  what  wickedness  you  will  it  is  no  sin, 
but  we  can  save  you,  and  if  you  omit  what  we^ 
command,  we  can  damn  you.  This  they  will 
not  own  when  it  comes  to  be  an  objection  and 
penal  upon  them,  but  they  will  never  get  the 
Pope  ot  Home  to  declare  be  hath  not  a  power 
to  excommunicate  what  he  calls  a  heretic 
king,  and  if  he  does,  that  the  subject  is  not  dis- 
charged from  his  obedience;  they  woold  do 
great  service  to  their  papist  friends,  if  they 
could  obtain  such  an  edict.  They  print,  preach, 
dispute,  and  maintain  otherwise,  and  thereby 
lead  people  to  their  own  destruction  and  ttie 
destruction  of  others.  Eicuse  me  if  I  am  a 
little  warm,  when  perils  are  so  many,  their 
murders  so  secret,  that  we  cannot  discover  the 
murder  of  that  (gentleman,  whom  we  all  knew 
so  well,  when  things  are  trapsacted  so  closely, 
and  our  king  in  so  great  danger,  and  religion  at 
stake.  It  is  better  to  be  warm  here  than  in 
SmithfieM.  But  that  the  man  mi^ht  have  jus- 
tice done  him,  he'hath  had  his  witnesMs,  and 
might  have  had  this  old  man,  if  he  had  named 
him  to  Mr.  Richardson »  and  to  shew  what  lair 
play  he  has  liad,  Mr.  Attorney  tells  you  the  old 
man  hath  been  examined  apon  oath,  and  offers 
him  the  oopv  of  his  examination  to  use,  but  he 
thinks  not  m  to  use  it  for  his  defence,  therefore 
nothing  is  smothered.  The  offence  yoo  have 
heard  m  words  plain  enough,  nnlete  tlie. sense  is 
pervciled  by  Jetaitical  coonBgaad  eqvivociH 


tiott,  the  best  part  of  their  learning  and  honesty. 
They  swear  it  expressly,  <  That  the  km|;  was  a 

*  heretic,  and  the  greatest  rogue  in  the  world, 

*  and  here  is  the  heart  and  hand,  that  he  would 

*  kiU  him  himself;'  and  hath  and  can  have  no 
othersignification.  The  statute  saith  *  advisedly 
'  and  maliciously.'  The  manner  of  sneaking, 
and  the  words  ^poke,  prove  both.  When  a 
papist  once  haih  made  «  map  a  heretic,  there 
IS  no  scruple  to  murder  him.  ^  Whoever  is 
not  of  their  persuasion  are  heretics,  and  who* 
ever  are  heretics  may  be  murdered,  if  the  Po|>e 
commands  it,  for  which  they  may  beconse  saints 
in  heaven ;  this  is  that  they  have  practised.  If 
there  had  been  nothing  of  this  in  this  kingdom, 
or  other  parts  of  the  world,  it  would  be  a  hard 
thing  to  impose  it  upon  them ;  bat  they  ought 
not  to  complain^  when  so  many  instances  sere 
against  them.  Therefore  discharge  your  eon- 
sciences  as  you  ought  to  do ;  if  goilty  let  hhn 
take  the  reward  of  hb  crime,  and  you  shall  do 
well  to  begin  with  this  taan,  for  perchance  it 
may  be  a  terror  to  the  rest.  Unless  they  thiok 
they  can  be  saved  by  dyin^  in  the  Roman  fiiirb, 
chough  with  such  pernicious  and  traitorous 
words  and  designs  as  these  are  ;  let  snch  go  to 
heaven  hy  themselves.     I  hope,  I  shall  never 

f|o  to  that  heaven,  where  men  are  made  saxnu 
or  killing  kings.'' 

William  Staylev,  Hold  up  ^our  hand. 

C/.  qfCr.  Is  VVilliam  SUyley  gailty  of  the 
high  treason  whereof  he  hath^been  indicted? 

Jurv.     Guilty. 

CL  of  Cr.  What  goods,  dMttels,  lands,  or 
tenements  ? 

Jury.    None. 

L.  C.  J.  Now  you  may  die  a  Roman  Ca- 
tholic, and  when  you  come  to  die,  I  doabt  yoo 
will  be  found  a  priest  too. 

K,  Coun.  I  pray  judgment  according  to 
the  verdict. 

CL  ofCr.  You  have  been  iodicteil  of  high 
treason,  you  have  put  yourself  upon  your  coon- 
try,  which  country  have  found  you  guilty,  what 
have  yoo  to  say  for  yourself,  whekvfore  the  Court 
should  not  proceed  to  judgment  against  yna  ? 

Pris.    I  have  nothing  to  say. 

L.  C.  J.  I  pronounce  Judgment  upon  you. 
You  are  here  found  guilty  by  the  jury  of  h%h 
treason,  for  saying  you  would  kill  the  king,  with 
other  irreverent  words ;  but  the  matter  which 
makes  you  a  traitor  is  proved  upon  you  by  most 
apparent  evidence.  The  matter,  manner,  and 
all  the  circumstances  of  it  make  it  plain ;  you 
may  harden  your  heart  as  much  as  you  will,  and 
lift  up  your  eyes,  but  you  seem  instead  of  being 
sorrowful,  to  be  obstinate ;  between  God  and 
your  conscience  be  it,  1  have  nothing  to  do  with 
it,  my  duty  is  to  pronounce  judgment  upon  yon 
according  to  law,  which  is  this:  <  You  shall  re- 

*  turn  to  the  prison,  from  thence  shall  be  drawn 

*  to  the  place  of  execution,  where  yoo  shall  be 
'  hanged  by  the  neck,  cut  down  alive,  your 

*  qnarters  shall  be  severed  and  be  disposed  of 
'  as  the  king  shaU  thiiik  fit,  and  your  bowels 

*  bomt,  and  la  the  Lord  have  mercy  upon 

*  jonr  aoid/ 


